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Case Wo. 3,583. 

DART et al. v. McKINNBy. 

[9 Blatchf. 339.]^ 

Circuit Court, S. B. New York. Jan. Term, 

1872. 

Removal OF Causes— Time of Removal— Pbac- 
TiCE AND Forms. 

1. A judgment was rendered, in a state court, 
on the report of a referee, in favor of the plain- 
tiff, against two defendants. The judgment 
was -reversed, and a new trial was granted. 
After that, one of the defendants, before another 
trial, applied to the state court, under the act 
of July 27, 1866 (14 Stat. 300), for the removal 
of the suit, as against him, into this court. The 
state court ordered the removal, holding that the 
case stood for trial as if no former trial had oc- 
cured. The plaintiff then moved, in this court, 
that the cause be remanded to the state court: 
Held, that, as the act gave the right of removal 
"at any time before the trial or final hearing of 
the cause," the cause was properly removed. 

[Cited in Kellogg v. Hughes, Case No. 7,GG2; 
Fisk T. Henarie, 32 Fed. 425.] 

2. Form of the order of this court, on the filing 
of the papers from the state court. 

3. In the case of a removal, by one of two de- 
fendants, under the said act of 18G6, after the 
cause is at issue, in the state court, on plead- 
ings, there is no need of any new pleadings in 
this court, provided they are in a proper shape 
for a trial, as between the plaintiff and such de- 
fendant. 

[Cited in McCallon t. Waterman, Case No. 8,- 
G75.] 

[Suit by James Dart and Charles J. Osborn 
aprainst Andrew McKinney. On motion to re- 
mand.] 

Starr & Rug?:les, for plaintiffs- 
Eldridge & Johnson, for defendant 

BLATOHFORD, Disti'ict Judge. This case 
was, I think, properly removable to this 

* [Reported by Hon. Samuel Blatchford, Dis- 
tiict Judge, and here reprinted by permission.] 
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com-t, as against the defendant McKinney, 
under the act of July 27, 18G6 (14 Stat 306). 
The right of removal is given "at any time 
before the trial or final hearing of the cause," 
not "at any time before a trial or final hear- 
ing of the cause." The judgment which the 
state com't rendered in favor of the plaintiffs, 
on the report of the referee, on the trial 
which was had, was reversed, and a new 
trial was granted. The state com't in its 
decision gi-anting the removal of this cause, 
as against McKinney, says, that the former 
trial was adjudged a mistrial, and that the 
case now stands for trial, as if no former 
trial had occurred. This being so, the case 
was a removable one, under the act of 1866, 
as against McKinney. The motion to re- 
mand it must therefore, be denied. 

The order that the cause "proceed in this 
court, the same as if it had been originally 
brought herein," ought to be modified, so as 
to provide, that the cause proceed in this 
court against McICinney, in the same man- 
ner as if it had been brought in this court by 
original process against McKinney. 

By the act of 1866, the copies of all plead- 
ings in the state court, filed or entered by 
McKinney in this court, have the same force 
and effect, in every respect and for every 
pm-pose, as the original pleadings would have 
had, by the laws and practice of the state 
com-t if the cause, as against McKinney, 
had remained in such state com-t There is, 
therefore, no. need of any new pleadings in 
this court provided they are in ■ a proper 
shape for a trial as between the plaintiffs 
and McKinney. I think they are in such 
shape. The motion to set aside the rule to 
declare is, therefore, granted. 



BARTON (UNITED STATES v.). See Case 
No. 14,919. 
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Case No. 3,684. 

The DASH. 

[1 Mason, 4.] ^ 

Circuit Court, D. Massachusetts. Oct. Term, 

1815. 

DiSTRlBDTION OP PRTZE-MoXEY— PitlVATEERS— Pa- 

KOL Agreements— Assignment— Prize Act. 

1. Prize-money must be distributed aecordingi 
to some written agreement of the parties; other- 
wise, it is distributable according to the 4th sec- 
tion of the prize act of the 26th of .Tune, 1812, 
c. 107 [2 Stat. 7o9]. A parol agreement as to 
distribution is void. 

2. If the shipping articles omit to state the 
shares, to which some of the officers and crew 
are entitled, they are still entitled to claim their 
shares under the prize act. 

3. A parol assignment of a share in prizes is 
void. 

[4. Cited in Robinson v. Hook, Case No. 11,- 
95G, to the point that admiralty possesses exclu- 
sive jurisdiction to ascertain who are the cap- 
tors, because it is an incident to the general ju- 
risdiction, and included in the power of distri- 
bution.] 

Appeal from the decree of the district 
court of Maine in a prize proceeding. In 
August, 1814, the private armed brig Dash 
[Porter and others, ownere] captm*ed the 
ship Mve Sisters, and having taken out her 
cargo, brought it into Portland, where it 
was duly libelled in the district court and 
condemned, and sold by the marshal for 
the benefit of the captors. Ross and SUter 
were ofiicei-s, and Marshall, a seaman, be- 
longing to the Dash at the time of the cap- 
ture aforesaid. Ross claimed five shares, 
Slater four shares, and Marshall one share 
in the prize proceeds in the hands of the 
marshal of the disti-ict for distribution. The 
cause came on upon the petition of Seward 
Porter and othei-s, owners of the Dash, as- 
sei"ting that Ross, Slater, and Marshall had 
shipped for wages only, and praying that 
the shares of the prize-money, to which they 
would have been entitled, if they bad not 
shipped for wages only, might be paid to 
the owners of the Dash; and that a de- 
cree might pass upon the marshal according- 
ly. To this petition Ross, Slater, and Mar- 
shall appeared, and filed an intervention, 
denying the claim of the owners and as- 
serting their own title to their shares of the 
prize proceeds, as above stated. At the 
hearing, the original shipping articles were 
produced. They were in the common print- 
ed form of articles for voyages in the mer- 
chant service. The first clause was as fol- 
lows: "It is agreed between the mastei*, sea- 
men, or mariners of the letter of marque 
brig Dash, WiUiam Cammett master, now 
boimd from the port of Portland to one or 
more of the southern ports of the United 
States, thence to St. Bartholomew's and 
back to a port of discharge in the United 
States, that in consideration of the monthly 
or other wages against each respective sea- 

* [Reported by William P. Mason, Esq.J 



man's or mai'iner's name hereunto set, they 
severally shall and will perform the above- 
mentioned voyage, &e."— At the end of the 
common articles was added a clause, agree- 
ing to defend the brig against the public 
enemy, and to assist in making prizes, &c. — 
Then followed these wor&s: "The net amount 
of all prizes and prize goods taken during 
the voyage to be divided in the following 
manna*, viz. one moietj- to the owners of 
the vessel, and the other to be shared among 
the officers and crew in the proportion set 
against their names respectively." Against 
the names of all the officers and crew there 
I is a sum placed in the column of wages, 
; and against some of theii names a share 
or shares of prizes. Ross and Slater were 
to have thirty dollai-s per month, and jMar- 
shaU eighteen dollars; but no share or shares 
of prizes were set against their names, or 
against the names of a major part of the 
crew. On another paper, filed among th • 
records of the coiu't, was an apportionment 
of the shares of the officers and crew, in 
which were assigned to Ross and Slater and 
jMarshall the shares, which were by them 
respectively claimed in their act in court 
And on the same paper was the following 
memorandum: "Portland, October T, 1814. 
We agree to the annexed apportionment of 
shares in the brig Dash's crew," &c. signed 
"Samuel and Seward Porter, William Cam- 
mett" The whole niunber of shares was 
fifty-nine and one half; but, on the ship- 
ping articles, eighteen shares only were speci- 
fied against the names of officers or seamen. 
There was some testimony in the cause, to 
show that Ross and Slater had, in considera- 
tion of receiving higher wages, (viz. thirty 
dollars instead of twenty-five dorar=! per 
month,) consented in conversation to waive 
their shares of prize-money in favor of the 
owners, but there was no wx-itten memo- 
randum or agreement to this effect 

The district judge decreed in favor of tlie 
respondents [case unreported], and from his 
decree the petitioners appealed to the circuit 
court 

Mr. Prescott, for petitioners. 
W. Sullivan, for respondents. 

STORY, Circuit Justice, delivered the opin- 
ion of the court; and, after stating the facts, 
proceeded as follows: 

The prize act (26th June, 1812, c. 107, § 4) 
declares, that aH prizes captured by private 
armed vessels shall accrue to the owners, of- 
ficers, and crews of the vessels, by which 
such prizes ai*e captm*ed; and, after con- 
demnation, shall be distributed according to 
any written agreement made between them; 
and, if there be no such agreement, than one 
moiety to the owners, and the other moiety 
to the officers and crew, to be distributed be- 
tween the officers and crew, as nearly as may 
be, according to the rules of the navy act 
(23d April, 1800, c. 33). It is therefore clear-. 



j;7 Fed. Cas. page 3] 

that by the express provisions of the prize 
act, as ^vell as the form of the commission, 
the officers and crew have a vested interest 
in all prizes after condemnation. If the 
•quantity of this interest he not ascertained by 
the -written agreement of the parties, it is 
ascertained by the law. It is an interest capa- 
ble of being assigned; and the assignee takes 
Jt, not as an equitable, but as a legal interest. 
MoiTOUgh V. Comyns, 1 Wils. 211. But It 
cannot be granted or assigned by parol. It is 
at least requisite, that the transfer should be 
evidenced by writing under the hand of the 
parly. 

It is argued, in behalf of the plaintiffs, that 
here was a written contract as to the division 
of the prize-money. The shipping articles 
certainly provide, that the owners shall have 
one moiety, and the officers and crew the 
other; but the distribution among the latter 
is not provided for. It is only declared, that 
they shall have the shares set against their 
names respectively. Against the names of 
more than half of the officers and crew no 
shares are set. The only shares specified are 
•eighteen in number; whereas It is conceded, 
the whole number is fifty-nine and one half. 
It is not pretended, that the parties, whose 
shares are so specified, are entitled to the 
whole moiety divisible among the officers and 
crew; yet, if the argument of the plaintiffs 
■were right, such would be the legal inference. 
For, if the division be completely provided 
for by the shipping articles, those only can 
take, whose shares are specified. The others 
would be entitled to no shares; and of course 
the plaintiffs and respondents now before the 
-court would be hors de la loy, as to their pres- 
ent controversy. But such a construction is 
■utterly inadmissible. It is against the express 
words and intent of the prize act, for that 
^ves a vested interest to all the officers and 
ci-ew; and when their shares are not ascer- 
tained in writing, it ascertains them by an 
equitable reference to the distribution of 
prizes in the navy. Unless, therefore, there 
be express words of exclusion or of transfer 
in the articles, the prize act must be let in, to 
supply the omissions. And it may be very 
•doubtful, how far, consistently with the law, 
a party could exclude himself, without a 
transfer, from the vested interest of prize. 
The respondents must, therefore, be held en- 
titled under the act to reasonable shares in 
the prizes; and these shares have been liqui- 
-dated by common consent to the shares as- 
serted in their claims. 

The next question is, whether the owners 
"have acquired a legal or equitable title to the 
shares of the respondents. It is argued, that 
the respondents having' shipped for higher 
wages than the rest of the crew, and no 
shares being set against their names, there 
is a necessary presumption from the articles, 
that they have excluded themselves from 
prize-money; and that a resulting trust, as 
to their shares, arises in favor of the owners, 
.by whom the advance was made; and that 
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this presumption Is fortified by the parol 
proof. As to the parol proof, it must be al- 
together 'rejected. Supposing it admissible 
in point of law, it is much too lax and un- 
satisfactory, to fm-nish any sufficient ground 
for a decree. But it is inadmissible in it- 
self. So far as it is applied to the explana- 
tion of the articles, it is attempting to give 
a consti'uction imauthorized by the language 
of that instrument. It is expressly agreed, 
that the owners shall have one moiety only 
of the prize-money; but this construction will 
not only give them one moiety, but also a 
large portion of the other moiety of the of- 
ficers and crew. It is, therefore, contradic- 
tory to the express stipulations of the parties. 
So far as it is applied to control the distribu- 
tion, it is liable to this farther objection, that 
it undertakes to distribute the shares by a 
parol, instead of a written agreement, as the 
prize act requires. And so far as it is ap- 
plied to sustain an assignment, by parol, of 
the prize shares, it is useless; for such an 
assignment is utterly void. 

The only remaining ground, then, upon 
.which the claim of the owners must rest, is 
that there has been a legal or equitable ti'ans- 
fer to them, by the respondents, supported 
by^ written proof. There is no suggestion of 
an express written ti-ansfer; but it is sup- 
posed, that the articles contain an implied 
legal or equitable assignment. It is very dif- 
ficult to comprehend, from what part of that 
instrument such an implication can arise. It 
cannot arise from the mere payment of 
wages; for this being a voyage under letters 
of marque for commercial purposes, as weU 
as for captm'es, it is usual to allow wages; 
and here all the officers and crew have ex- 
pressly stipulated for wages. Nor can it 
legally arise from the payment of higher 
wages than usual; for these depend upon the 
particular agx-eements of the parties. And, 
in no case, can the payment or non-payment 
of wages raise a legal presumption against 
the vested rights of prize. Nor is there any 
presumption of a, resulting trust from the 
omission to state the shares of the respond- 
ents; for the law, in such cases, ascertains 
the shares for the benefit of the parties them- 
selves, and not of the owners. The argu- 
ment, therefore, for the plaintiffs is utterly 
-untenable; and the respondents being en- 
titled originally to the shares now claimed 
by them, must retain that title, since no writ- 
ten assignment can be produced in favor of 
other persons. 

A decree must be en+ered, that the peti- 
tion of the petitioners be dismissed; that the 
prize proceeds, now in the hands of the mar- 
shal, be delivered and paid over to the re- 
spondents, according to their claims asserted 
in the acts of court; and that a monition is- 
sue to the marshal accordingly; and farther, 
that the respondents be allowed their rea- 
sonable costs and expenses against the peti- 
tioners* to be taxed under the direction of the 
com*t / 
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Case No, 8,584a. 

DAUPHIN T. TIMES PUB. CO. 

[18 Reporter, 10.] ^ 

Circuit Court, E. D. Pennsylvania. April 30, 

1884. 

Libel— Uni-aivfdi^ Bus ixess— Lottery. 

1. An action for libel in respect to the plain- 
tiff's business cannot be maintained when the 
business in respect to which the alleged libel is 
published is an unlawful one. 

2. Acting as agent for a lottery is such an 
unlawful business as will fall within the above 
rule. 

Sur demurrer to declaration. 

The declaration set np that the plaintiff 
was the manager of the Louisiana State Lot- 
tery Companj^ hj virtue of wMch trade, 
occupation, and business he acquired great 
gains and profits; that the defendant pub- 
lished in its newspaper, the Times, a libel, 
inter alia, as follows: "Mr. M. A. Dauphin, 
the agent of the Louisiana Lottery, to whom 
deluded lottery victims addressed their re- 
mittances, and whose correspondence has 
been excluded from the mails, has decided 
that he is a bigger man than Dorsey or 
Brady, and that he must have damages if 
he can't publicly and insolently defy the 
laws. Mr. Dauphin will fail in his attempt 
to recover damages from a cabinet officer 
for the offence of honest fidelity to the laws; 
but the lesson is worthy of the study of the 
nation. It is the dying shi'iek of one of the 
most stupendous public robberies of our his- 
toiy, and will shed exceptional lustre 
upon the character of Postmaster General 
Gresham, who is honored with the last 
ebullition of malignity of a long omnipotent, 
but now overthrown, organized crime." 
After the innuendoes the declaration charged 
that the plaintiff had been brought into pub- 
lic scandal and disrepute, and had been in- 
jm'ed in his business. The defendant de- 
mm-red, and assigned as reason, inter alia, 
that it appeai-ed by the declaration that the 
ti*ade, occupation, and business set foi-th 
therein was an illegal one by the laws of 
the United States and of Pennsylvania. 

James H. Heverin and Rufus E. Shapley. 
for demm-rer. 

The business is illegal by the laws of the 
United States— Rev. St g 2894; Act April 29, 
1878(20 Stat 39)— and of Pennsylvania,— Act 
March 31, 1860 (Pui-d. Dig. p. 331, pi. 54). 
If there is no right to recover for an alleged 
injury in tlie state where it is said to have 
been committed, there can be none in any 
other state. Phillips v. Eyre, L. R. 6 Q. B. 
28; Scott v. Seymour, 1 Hurl. & G. 234; Smith 
V. Condry, 1 How. [42 U. S.J 28; Ekins v. 
East India Co., 1 P. Wms. 395; Consequa v. 

* [Reprinted by permission.] 



WilUngs [Case No. 3,128]; Richardson v. 
New York Cent R. Co., 98 Mass. 86; Need- 
ham V. Grand Trunk R. Co.j 38 Vt 294; 
Whitford v. Panama R. Co., 3 Bosw. 67; 
Crowley v. Panama R. Co., 30 Barb. 99; 
Beach V. Bay State Steamboat Co., Id. 433; 
Whitford v. Panama R. Co., 23 N. Y. 465; 
Le Forest v. Tolman, 117 Mass. 109. "Ex 
dolo malo non oritur actio" here applies. If 
the vocation libelled be an illegal one there 
can be no recovery. Hunt v. Bell, 1 Bing. 
1; YrisaiTi v. Clement, 3 Bing. 432; Manning 
V. Clement, 7 Bing. 362; Marsh v. Davison, 
9 Paige, 580. Even if the trade of a lottery 
were lawful in Louisiana, which is denied, 
there could be no recovery here, for the lex 
loci must yield to the positive law of the 
former, and by the law of the United States 
lotteries ai-e illegal. 

S. H. Alleman and B. T. Fisher, contra. 

THE COURT held that the demurrer must 
be sustained on the ground that a lottery is 
an illegal trade, and that for any writing or 
publication affecting the plaintiff in the 
carrying on of such illegal trade no recovery 
could be had. Demmxer sustained. 



Case ITo. 3,686. 

DAUSMAN & DRUlVniOND TOBACCO CO. 
V. RUFFNER et al. 

[15 O. a 559.] 

Circuit Court, N. D. Illinois. July 8, 1878. 

Trade jVI.\hk — Ixfuixgement. 

1. A registered trade-mark for plug-tobacco, 
consisting of one longitudinal line dividing the 
plug into equal parts and a series of transverse 
lines crossing the plug at right angles with the 
longitudinal line, and at equal distances from 
each other, will not prevent the use of a trade- 
mark for tobacco, consisting of a series of sev- 
en Greek crosses stamped on the center of the 
surface of the plug at equal distances from 
each other and a series of half crosses on the 
margin opposite the full crosses, as guides for 
cutting the plug into pieces. 

2, Every manufacturer has the right to indi- 
cate points or lines of division by marks upon 
his goods or packages. 

BLODGETT, District .Tudge. Complainant 
in this case seeks to enjoin defendants from 
using a trade-mark adopted by complainant, 
and registered in pm'suance of the act of 
congress, to designate an article of plug 
chewing-tobacco manufactm-ed by complain- 
ant The complainant's proofs tend to show 
tliat it adopted the ti-ade-mark in question 
in June or July, 1877, and applied it to desig- 
nate a peculiar and superior quality of plug- 
tobacco; and on the 25th of August appli- 
cation was made to register said trade-mark, 
which registration was allowed and com- 
pleted on the 20th of November. The trade- 
mark claimed is described in complainant's 
specification in the following terms: "Said 
trade-mark consists of a series of lines or 
indentations arranged in a specific manner 
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upon the plug-tobaeco mamifactured by as. 
The lines composing the peculiar mark con- 
sist in one longitudinal line, extending the 
length of the plug, and dividing it into two 
equal parts, and a series of transverse lines 
running across the plug at right angles to 
tlie longitudinal line, aiTanged at equal dis- 
tances from each other and dividing the plug 
into equal parts, transversely of the lump, 
as shown in the accompanying fac-simile." 
No letters or name are combined with said 
lines to make the trade-mark claimed, but 
complainant alleges that soon after this style 
of plug was brought out and placed upon 
the market it received the designation from 
and is now known in the trade as "Cross- 
Bar Tobacco." The mark used by the de- 
fendants to designate their tobacco is also 
registered pursuant to the act of congress, 
and consists of a series of seven Greek 
crosses stamped or impressed upon the cen- 
ter of the surface of the plug at equal dis- 
tances apart, and a series of half crosses on 
the margin of the plug opposite each of the 
full a-osses, "which lines are so stamped 
■upon said tobacco as guides for cutting or 
■dividing the plug into pieces of one ounce 
each." Much proof has been offered on the 
part of the defendants to show that com- 
plainant was not the first to adopt and use 
longitudinal and transverse lines upon manu- 
factured goods for the purpose of indicating 
the measured or equal portions into which 
the piece could be cut or separated, but I do 
not deem it necessary to analyze or consider 
all this testimony, from the view I take of 
tlie case. A mere ocular examination of 
the tobacco-plugs manufactured by com- 
plainant and defendants clearly shows that 
both parties have adopted their respective 
lines or marks for one purpose, and that is 
to enable the retailer to cut measured quan- 
tities from the plug. The defendants honest- 
ly and frankly admit that such is the pur- 
pose for which they placed their lines upon 
their plug-tobacco, namely, to enable the 
retailer to cut off the tobacco in ounce lumps 
■or pieces. The complainants evidently in- 
tend to accomplish the same purpose, al- 
though they do not say so in their specifica- 
tions, because they provide for running the 
longitudinal line through the center of the 
plug, and the cross lines at equal distances 
from each other transversely across the plug, 
so as to divide it into equal parts. One of 
tne principles running through the law of 
trade-marks is that there need be no utility 
4ittached to the trade-mark itself,— that is, it 
shall have no useful purpose in connection 
with the goods, fm'ther than to show the 
origin or manufacture. But in this case 
there is evidently a purpose in these lines by 
both parties, and that is to designate the 
manner in which the plug can be cut up 
for the purpose of retail, and the complain- 
ants in their specification say: "The num- 
ber of transverse lines may be varied slight- 
ly, according to the size of the plug, without 



materially modifying our trade-mark, the 
general natm-e of which is a single longi- 
tudinal line running along the middle of 
the plug, with a series of transverse linesi 
at equal distances from each other and cross- 
ing the longitudinal line at right angles." 
Now they may vary, of course, the number 
of cross lines and their distances apart by 
the thickness of the plug. Having the plug 
thicker or thinner, the ti-ansverse lines might 
be farther apart or closer together, as may 
be required, in order to make the requisite 
quantity in each of these measured parts. 

And the question is, can the complainant, 
by registering these longitudinal and ti-ans- 
verse lines as a trade-mark to designate its 
plug-tobacco, prevent other manufacturers of 
plug-tobacco from so making their plugs as 
to enable the retailer to cut it ofiE in equal 
or measm'ed quantities? And I am of opin- 
ion that complainant's trade-mark cannot be 
so construed or applied as to prevent de- 
fendants from indicating by mark or lines 
upon their plugs the point at which to cut 
off equal or measm-ed quantities. Any manu- 
facturer of goods which are sold by the piece, 
such as cloths, for instance, must have the 
right, by marks or lines, to indicate where 
to cut, in order to remove each yard or part 
of a yard, or other specific quantity. So, in 
regai'd to liquids put up, for instance, in 
glass bottles or similar packages, lines might 
be drawn, showing the half or other por- 
tion of the contents of the package, so as 
to enable a consumer or retailer to with- 
draw measm'ed parts, and no manufacturer 
by registering a trade-mark upon a package 
of tliat kind could prevent another manu- 
facturer from thus showing how a 'meas- 
ured portion of the contents of his package 
might be withdrawn. The defendants' mark 
is not precisely like the complainant's, and 
it is obvious the patent office was of the opin- 
ion that both were allowable as applied to 
the same class of goods, for almost contem- 
poraneously with the registry of complain- 
ant's trade-mark the patent office allowed 
the defendants to register their trade-mai'k; 
and, in fact, the registration of the defend- 
ants' mark was completed and the certificate 
issued before that of complainant's, so that 
it is clear the patent office took the view 
that one of these did not infringe upon the 
other. The defendants' tobacco is known to 
the trade by another name or designation 
from that of the complainant. It is known 
and put upon the market as "Army and 
Navy Plug-Tobacco," instead of "Cross-Bai* 
Tobacco." It was admitted by the com- 
plainant's counsel upon the argument that 
the complainant's trade-mark could not and 
should not be so construed as to prevent the 
defendants from marking their tobacco in 
some manner so as to indicate where to cut 
in order to remove a certain measured quan- 
tity, and it seems to me that in making this 
admission they practically admit away the 
case, as against these defendants. The Gredk 
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cross, although it is the equivalent in every 
respect, so far as practical iise is concerned, 
of the complainant's lines in its plug-, yet, 
at the same time, as one has the right to 
show where to cut, so the other has, and 
my conclusion is that one manufactui'er can- 
not, by registering straight lines intersecting 
each other as these do, prevent another from 
indicating to the consumers of his goods 
where they must cut for certain quantities. 
The motion for the injunction is, therefore, 
overruled. 



Case Wo. 3,586. 

Ex parte DAYENPOHT. 

In re FOKTUNE. 

[1 Lowell, 384;^ 3 N, B. R. 312 (Quarto, 83).] 

District Court, D. ^Massachusetts. Oct. Term, 

1869. 

Bankkuptct — Proof op Ci,aims — Assigned 
Claims. 

1. The assignee of a chose in action not ne- 
gotiable, may prove it against the estate of the 
debtor in bankruptcy upon his own deposition, 
without adding the deposition of his assignor. 

[Cited in Re Strachan, Case No. 13,519.] 

2. The deposition should show the name of the 
original creditor, in order to enable the assignee 
in banlvruptcy to compare the debt with the 
books and accounts of the bankrupt. 

3. If, as matter of form, the proof should 
stand in the name of the assignor, the assignee 
has all the rights of a creditor in the bankrupt- 
cy,' including the right to take any action in the 
name of liis assignor, but at his own expense, 
that may be necessary. 

LOWELIy, District Judge. One Davenport 
presented for proof against the hankrupt's 
estate an account for goods sold to the bank- 
rupt by one Hovey, which account was duly 
assigned to Davenport, for value, before the 
banki'uptcy. The deposition of Davenport 
only was produced. The register disallowed 
the proof, and two others offered under like 
circumstances; and, at the request of the 
parties, certified to me the question, whether 
they should have been allowed. The dep- 
ositions are not sent up; but I understand 
them to have been sufficient in form, and 
that they were thought defective in sub- 
stance because Hovey gave no deposition. 

The important powers and rights given to 
creditors in bankruptcy in relation to the 
course of proceedings are to be exercised by 
the real creditor. No doubt could be enter- 
tained that the person entitled to vote for 
assignee, and to examine the debtor, and to 
oppose or assent to his discharge, is the as- 
signee for value of a chose in action, and not 
his assignor. For though the assignor may 
be in some sort a ti-ustee by necessity, for 
the person to whom he has transferred the 
debt, yet he has the merest technical title, 
with no real power over the debt in any 
court. 

I suppose the question intended to be sub- 

* [Reported by Hon. John liowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



mitted is, whether the assignor must not 
join in the deposition before such a debt 
shall be admitted to proof. The English 
practice has been so, and the reason given 
for it is that the assignor should certify 
whether he has any security. 1 Cooke,. 
Banki-. Laws (3d Ed.) c. 6, § 6, p. 182; 1 
Griff. & H. Banlu'. Laws, 714. So in the case 
of a trustee and cestui que trust, it is usual 
for both parties to join. But under om: law 
it seems to me to be sufficient that the true 
and bona fide holder of the debt at the time 
of the bankruptcy should make the affidavit p 
such is the fair interpretation of the sections 
upon this subject; and the oath is so full and 
searching as to include all satisfaction and 
security held or received by the affiant or by 
any other person, in respect to titLe debt af- 
fii'med to; and there would seem no reason 
why the assignor should be joined in the 
case of a debt not negotiable at common law, 
more than of one that is negotiable. It is a 
question of fact, whether the debt has been 
paid or secured, in whole or in part, and a 
question as to which pertinent evidence is al- 
ways admissible. But the prima facie case 
is made out by the affidavit of the real cred- 
itor. 

As to the matter of form, however, it is 
proper to say that pei'haps an appeal to tlie 
circuit com't from the disallowance of such 
a claim, ought by analogy to the rule of the 
common law still prevailing here, to be taken 
in the name of the original creditor, and it 
would be right, in all cases, that the fact 
of the assignment, and its date, &c., should 
appear in the affidavit and in the record, in 
order that questions of set-off and secm'ity 
should be met and decided upon a full knowl- 
edge of all facts. 

My answer is, that a deposition by an as- 
signee for value, before bankruptcy, of a 
chose in action, is sufficient to entitle him 
to prove his debt, and to be considered the 
creditor in respect to such debt, to all intents 
and for all pm'poses. That his deposition, 
shoidd show the fact and date of the trans- 
fer, and the name of the original creditor, 
and that such assignee of a chose in action, 
so proving, should have the right to take any- 
such action in the cause in the name of his 
assignor, but at his own expense, as he may 
be advised. Certificate accordingly. 



Case ITo. 3,587. 

In re DA"\rENPORT. 

[3 N. B. R. 77 (Quarto, 18);^ 2 Am. Law T, 

136.] 

District Court, W. D. Texas. 1869. 

Baxkkuptct — Fees of Assignee — Counsel Fees. 

1. Assignee has no authority to make spe- 
cific charges for making and setting aside certifi- 
cate of exempted property; drafting acceptance 
and notice of appointment for publication; 

^ [Reprinted from 3 N. B. R. 77 (Quarto, 18)^ 
by permission.] 
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draftinfT petition for sale of property, or draft- 
ing application for order of compromise. For 
such, acts and services the court may allow rea- 
sonable compensation in its discretion, and al- 
lows ten dollars therefor. 
[Cited in Ke Cook, 17 Fed. 329.] 

2. A charge of court fees in drafting an or- 
der of compromise is correct, if fees were ac- 
tually paid. A charge of eight dollars for one 
day's service in preparing advertisements is dis- 
allowed as unaiithorized. A fee of three dol- 
lars allowed. A charge of seven dollars for one 
day's service by assignee in ascertaining value 
of property, allowed. Charge of five dollars for 
writing and delivering deed, disallowed as im- 
proper. 

3. An assignee has a right to seek professional 
advice and to employ counsel in necessary and 
proper cases. Charge of seventy-five dollars for 
counsel fees in simply compromising an intJon- 
siderable debt with a lien creditor, under an or- 
der of court, questioned and suspended. Ref- 
eree ordered to take testimony. 

4. Assignee can only properly charge commis- 
sion on the amount of debt canceled by com- 
promise with a lien-holder, 

[In the matter of J. W. Davenport] 

DUVAL, District Judge. The following 
charges made by the assignee in this case, 
J. K. Williams, have been hrought before 
me for revision, under exceptions taken by 
O. L. Dawspn, as administrator, etc., a cred- 
itor of said bankrupt's estate; viz.: 

1. jMaking out and setting aside certifi- 

cate of exempted property $ 5 00 

2. Drafting acceptance and notice of 

appointment for publication 8 00 

3. Drafting petition for sale of prop- 

erty 5 00 

4. Drafting application for order of 

compromise 5 00 

5. Court fees in drafting order of 

compromise 3 00 

7. One day's service in preparing ad- 
vertisements for sale in newspa- 
per and handbills 8 00 

9. One day's service in ascertaining 
value of property and fixing com- 
promise 7 00 

10. "Writing and delivering deed 5 00 

11. To my attorney, S. T. Newton, for 

services and counsel rendered in 
making compromise and settlement 
of said estate 75 00 

12. My percentage on whole amount of 

said debt and interest, $1,662.00... 66 56 

The debt due Dawson, as administi-ator, 
etc., amounted to sixteen hundred and sixty- 
two dollars and sixty cents, secured by 
judgment thereon, with a credit of seven 
hundred dollars on the same. The only 
money in the hands of the assignee was that 
arising from the lien property, except ten 
dollars received for a lot in Tyler. 

Nos. 1, 2, 3, and 4. I see nothing in the 
law to authorize the assignee to make these 
charges. They refer to acts done, for which 
the court may, in its discretion, allow a rea- 
sonable compensation to the assignee, as 
a part of the general service rendered by 
him in the case, but they furnish no basis 
for the specific charges made. They are, 
therefore, disallowed, and in their place ten 
dollars is allowed as a sufficient compensa- 



tion for the services charged for in the above 
items. 

Item 5. This charge is correct, if the mon- 
ey was paid to the register" or any other of- 
ficer of the court 

Item 7. This charge is not authorized by 
law. For the service to which it refers, I 
think three dollars would be ample compen- 
sation, and this much and no more is al- 
lowed. 

Item 9. The charge of seven dollars em- 
braced in this item is reasonable enough, if 
the time was actually employed for the pur- 
pose, as charged. 

Item 10. Unauthorized and improper. The 
purchaser should write his own deed, or 
cause . it to be done. The charge is disal- 
lowed. 

Item 11. In prosecuting or defending suits, 
the assignee has the right to employ coun- 
sel, and so I conceive he has in any matter 
where legal advice is really necessary to en- 
able him to act for the interest of the es- 
tate or of creditors. But I should doubt 
greatly the necessity of employing a pro- 
fessional, adviser in a case like the present, 
w^here the assignee is proceeding, under an 
order of the court, and witii the law to guide 
him, to compound or compromise an incon- 
siderable debt with a lien creditor. It is 
that character of proceedings in which an 
assignee, of ordinary intelUgence, would be 
able to act for himself, and ■would rarely need 
the aid of an attorney. I am at a loss to know 
what legal questions arose, in connection 
with the compromise made in this case, that 
rendered it necessary for the assignee to 
have professional aid.' In addition to this, 
it appears to me that the charge made is 
extravagant At present I shall neither al- 
low nor disallow it but will refer the mattter 
to the register, who will proceed as herein- 
after directed. 

Item 12. The creditor excepts to this 
charge, because commission is computed on 
the sum of sixteen hundred and sixty-two 
dollars and sixty cents, when the whole 
proof of debt shows only that amount less 
a credit of seven hundred dollars and inter- 
est In my opinion the assignee could only 
rightfully charge commission on the amount 
of debt canceled, which amount not being 
given in the papers before me, I cannot say 
what it is. It cannot however, be more 
than the amount of the debt proven up, viz.: 
nine hundred and sixty-two dollars 'and six- 
ty cents. Moreover, while property, upon 
which a lien exists, should be held to pay all 
charges and expenses incurred in making 
the transfer to the beneficiary thereof, as 
well as a reasonable compensation to the 
assignee for services rendered therein, it 
should not be charged with anything more, 
nor for any expenses or fees incurred in the 
general business of the bankrupt's estate. 
To this charge for commission, I therefore 
sustain the exception of the creditor, but al- 
low it to the extent before stated. 
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In regard to tlie charge embraced in No. 
11, Mr, Register Wliitmore is Jiereby direct- 
ed, witliout delay, to liear evidence botli as 
to tlie necessity tvMcIi existed for the em- 
ployment of counsel by the assignee, and 
the propriety of the amount charged. To 
this end, the assignee himself, as well as 
the attorney, may be examined under oath, 
and such other evidence received as may 
be pertinent and proper. And thereupon, 
the said register shall determine whether 
any charge for counsel fee be allowed, and 
if so, the amount thereof. His decision there- 
on, together with the evidence on which it 
is based, to be certified to me for revision, 
in case the creditor or assignee so desires. 
The cleric at Tylor will certify this decision 
to Mr. Regislc:- V/hitmore. 



Case No. 3,688. 

DAVENPORT v. ALABAIMA & C. R. CO. 

[2 "Woods, 519.] * 

Circuit Coiurt, S. D. Alabama. Dec. Term, 
1S75. 

Railroad Receivers — Judgments for Personal 
Injuries— Priority over Bonds. 

A person who has recovered judgment against 
the receivers of a railroad for iniuries received 
by liim while traveling as a passenger upon the 
road is not entitled to payment out of the earn- 
ings of the road, or the proceeds of its sale in 
preference to the first mortgage bondholders, un- 
less it is so provided by the order of the court 
placing the road in the possession of the re- 
ceivers. 

[Cited in Turner v. Indianapolis, B. & W. 
Ry. Co., Case No. 14,2C0; Central Trust 
Co. V. East Tenn,, V. & G. B. Co., 30 
Fed. 897; Easton v. Houston & T. C. Ry. 
Co., 38 Fed. 14; Finance Co. v. Charleston, 
C. & C. R. Co., 46 Fed. 509.] 

This was a petition filed by [T. H.] Daven- 
port against the receivers of the Alabama & 
Chattanooga Railroad, in the principal cause, 
which was entitled John C. Stanton and oth- 
ers, Trustees, v. the Alabama & Chattanooga 
Railroad Company and others. [Case No. 
13,296; Id. 13,297.] The original bill was 
filed by the trustees to foreclose the first 
mortgage on the road, and other property of 
the railroad company. The court made a de- 
cretal order, appointing Lewis Rice and 
"Wm. J. Haralson receivers, and placing the 
road in their possession. The substance of 
this order will appear in the opinion of 
the court While Rice and Haralson were 
in possession as receivers, the petitioner 
Davenport was injured while traveling on 
the road as a passenger. He got leave of 
this court to sue the receivers in their official 
capacity, in a state court, to recover dam- 
ages for the injuries received by him. He 
recovered a judgment for $3,000, and then 
filed the present petition against the present 
receivers, who were the successors of Rice 
and Haralson, for an order of the court, that 

^ [Reported by Hon. 'William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



his judgment be paid out of the earnings of 
the road, or the proceeds of its sale, as a part 
of the expenses of executing the trust. The 
road had not paid running expenses, and the 
proceeds of the sale fell far short of paying 
the first mortgage bonds. 

Thomas H. Herndon and John Ijittle Smith, 
for petitioner, cited Kerr, Rec. 164; Meara v. 
Holbrook R. Co., 20 Ohio St 137; Potter v. 
BunneU, Id. 150. 

John A. Elmore, representing the trustees 
of the first mortgage, and Robert H. Smith, 
representing the bondholders, contra. 

WOODS, Circuit Judge. The claim is for 
$3,000 and costs, on a judgment rendered as 
damages, for an injury received by Daven- 
port while traveling as a passenger on the 
Alabama & Chattanooga road, when it was 
run by the receivers Rice and Haralson. The 
question is, whether such claim can come in 
as a lien on the fund, superior to the first 
mortgage in existence, when the right to 
damages accrued. It is too clear for argu- 
ment, that if the road had been ran by the 
president and directors when the injury was 
sustained, no such claim could have priority. 
The party would have traveled over the road, 
taking the risk of the ability of the company 
to respond, just as every man, who obtains a 
right or conti-act, does so with the risk of 
the ability of the party to answer to him. 
The receivers of the court were merely ap- 
pointed to act instead of the president and 
directors, except so far as tlie orders of the 
court otherwise direct, and the liability 
stands on the same footing as if it had been 
created by the president and directors, unless 
a higher right can be assigned to it under the 
orders of the com*t The object of appoint- 
ing a receiver is to take care of the property 
for those entitled to it, and he has no powers 
except such as are conferred upon him. In 
other words, he acts as special agent by ap- 
pointment of the coui-t Kerr, Rec. 3, 46. A 
receiver stands like an administrator who 
certainly can by no act override existing 
liens, and he is under no personal liability to 
respond except for his own personal neglect. 
Meara v. Holbrook R. Co., 20 Ohio St. 137. 
This case is cited for petitioner. It holds 
that there is no personal liability on the re- 
ceivers, and that the liability must be dis- 
charged from funds in their hands, but by 
no means settles that liens on such funds are 
subordinated to such later liabilities. The 
estate in the hands of a receiver must bear 
the loss, but only such estate as is liable for 
the loss, and not the estate of one who holds 
a paramount lien. Lord Eldon, in Norway 
V. Rowe, 19 Ves. 153, declares that the ap- 
pointment of a receiver does not prejudice the 
rights of a prior mortgagee, and then uses 
this language: "And the constant habit of 
the com-t upon such a motion (to appoint a 
receiver) is not to look at mortgagees farther 
than to take care that they are not preju- 



[7 Fed. Cas. page 9] 



DAVENPORT v. LAMB 



/ 



diced." In Kedfield on the Law of Kail- 
ways (volume 2, p. 363), the proposition is 
thus distinctly stated: "The appointment of 
the receiver does not operate to derange the 
priority of legal or equitable liens. The 
money in his hands is in the custody of the 
law, fdr whoever can roalie title to it, and 
when the party entitled to the estate is ascer- 
tained, the receiver will he his receiver." 

The case, therefore, comes down to this: 
Does the decree of Circuit Justice Bradley, of 
August 2C, 1872, or the decree of foreelosm*e 
of January, 1874, establish such liens? And 
it may be stated thus: Has Justice Bradley 
departed from a well settled rule of law, to 
create a lien not essential to running the 
road, and not necessary for increasing, either 
directly or consequently, the rights of the 
first mortgage bondholders, for the protec- 
tion of whose rights the appointment was 
made? It is clear that such a lien is not one 
of the incidents to running the road, nor was 
its ci-eation necessary to procure traffic and 
travel; nothing of the kind is intimated in 
the application for a receiver, and no such 
view or idea is presented in the order, an 
■analysis of which will make this dear. The 
■order of the ch'cuit justice recites that the 
property is deteriorating in value, and being 
wasted and scattered and destroyed, where- 
by the security of the first mortgage bond- 
holders, and the interest of all other persons 
then concerned in said property are subject 
to hazard, danger and sacrifice. It then re- 
-cites the impossibility to dispose of the prop- 
■erty in its then present condition without 
great sacrifice, and the proposal and agree- 
TQent of the parties * * "that a receiver or 
receivers shall be appointed in this cause, to 
take charge of said property and put the 
«ame into proper condition for its preserva- 
tion and disposition, for the mutual benefit 
of all parties interested therein. And where- 
as, in view of all the evidence and admissions 
of the parties, the court is satisfied that a re- 
<:eiver or receivers ought to be appointed to 
take charge of the entire property and man- 
age the same, and to put the same in order 
and repair, to prevent the entire desti'uction 
thereof:" Therefore it was ordered that re- 
ceivers be appointed: 1. To take possession, 
recover and receive the property covered by 
the first mortgage. 2. To sue for damages 
done to it, etc. 3. To put the property in 
repair, and to complete the road, and to pro- 
cm*e rolling stock, etc., necessary to_ operate 
it, "and to operate the same to the best ad- 
vantage, so as to prevent the said property 
from further deteriorating, and to save and 
preserve the same for the benefit and inter- 
est of the said first mortgage bondholders, 
and all others having an interest therein." 
Then follows the creation of the prior lien, 
and it is for money raised or advanced "for 
the pmrposes aforesaid." The order then, in 
words, provides: "That any funds raised by 
said receivers, by loan as aforesaid, or re- 



ceived by them from any otiier source, as 
such receivers, which may not be employed 
or required for the purposes above men- 
tioned, or allowed to them by the court for 
their services as such receivers, shall be paid 
by them into this court, for the use of the 
said first mortgage bondholders, as their in- 
terest or principal shall become due." We 
here have an explicit declaration that no 
money is to be used by the receivers except 
for the pm'poses above mentioned. Now is 
it necessary, in order to operate the road, 
that any man entitled to his action for inju- 
ries should have a prior lien on the road 
for such damages? And is the lien to be cre- 
ated by inference, and on conjecture that 
the creation of such a lien was necessary in 
order to operate the road? As a fact, it is 
known that almost every railroad in the Unit- 
ed States is under mortgage, and that every 
such one is operated without being subject 
to a lien for such liabilities. There is not 
one word in the inducements recited for the 
appointment of the receivers, or in the pur- 
poses named for which they were appointed, 
which, by the remotest inference, counte- 
nances the creation of a prior lien. 

The exercise of power by a court to dis- 
place liens can only be sustained on the 
ground of actual necessity, and surely there 
can be no necessity to append, as an incident 
to running a railroad, a lien for damages that 
displaces existing contracts. The party has 
a right to be paid from the fund remaining, 
after satisfying prior rights. He has a right 
to be allowed his claim to be paid from an 
excess remaining. He has the same right 
against the property which he could have had 
if the road had been run by the president 
and directors when his right accrued, and 
none other. 

Turning to the decree of foreclosure of Jan- 
uary, 1874, we see how clearly 'the court 
viewed the order of the circuit justice in the 
light presented. It devotes the proceeds of 
sale, first, to necessary expenses incident to 
the execution and due prosecution of the 
trust created in behalf of the mortgage, etc. 
But it cannot be said that the giving of a 
prior lien to a traveler for damages is an 
expense incident to the execution of the ti'ust 
which was created in behalf of the mortga- 
gees. Such a claim is in fact no "expense" 
at all, in the proper or ordinary sense of the 
word. It is a liability resulting secondarily 
from operating the road and that is all. The 
petition must be dismissed. 
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Case "No. 3,589. 

DAVENPOUT V. The SEA FLOWER. 

[9 Betts, D. C. MS. 26.] 

District Court. S. D. New York. March 18, 
1847.^ 

Makitimb Liens — Advances and Repairs — Waiv- 
er — Bona Fide Purchaser. 

[A liea arising upon advances made to pay 
for salvage and repairs is waived, as against a 
subsequent bona fide purchaser without notice, 
by taking a time draft duly accepted.] 

[Libel by John Davenport against the brig 
Sea Flower for advances made to pay for 
salvage and repairs.] 

BETTS, District Jndge. It appearing to 
the court, upon the pleadings and proofs in 
this cause, that the Croton Insurance Com- 
pany, of the city of New York, undenvrote 
on the 31st of October, 1845, a policy of in- 
surance on the brig Sea Flower, for one year, 
in the sum of $4,000, in favor of the claim- 
ants in this cause, her then owners: and it 
further appearing to the com*t that, because 
of Injm-ies by collision and perils of the sea, 
the said brig was, on the 13th of February, 
1846, abandoned by the claimants, as a total 
loss, to the said insurance company, and such 
abandonment was duly accepted by said in- 
surance company; thereby becoming liable 
to satisfy to the claimants the whole amount 
of said policy: and it further appearing to 
the com-t that said brig, after the injuries 
received as aforesaid at sea, was carried into 
the poi*t of St George, in the island of Ber- 
muda, by salvors, and was there duly libelled 
and attached for the recovery of salvage 
compensation therefor: and it fm*ther ap- 
pearing to the court that the said Croton In- 
surance Company, after her abandonment to 
them, procured the libellant to advance at 
Bermuda the monies necessary for the repa- 
ration and refitment of said brig, and the 
satisfaction of salvage, costs, and other ex- 
penses chargeable upon her there, and that 
the libellant, at such, request, advanced for 
the necessities of said brig the sum of $1,- 
381.45, for which sum a bill of exchange, at 
sight, was drawn to the order of the libellant 
on the president of said insurance company, 
by their agent at Bermuda; the said agent 
stating to the agent of tbe libellant, when 
the bill was delivered, that he had authority 
to draw only at a credit of 30 or 40 days: 
and it further appearing to the court that 
the said brig, after such repairs, returned to 
this port, into the possession of the Croton 
Insurance Company, and that on such arrival 
of the brig, the president of said company 
refusing to accept the bill of exchange di-awn 
on him in favor of the libellant at sight, a 
new bill of exchange was drawn on the said 
president for $1,381.45, the amount of the 
charges and expenses of the libellant as 
aforesaid, payable 40 days after sight, and 

^ [Affirmed in Case No. 12,577.] 



was duly presented to him and accepted by 
him on the 18th day of April, 1S46, and was 
delivered to and received by the agent of the 
libeUant: and it further appearing to the 
court that the brig remained in possession of 
the Croton Insm-ance Company, without hy- 
pothecation to the libellant, and on the 27th 
of April, 1846, was by the company sold and 
transferred to the claimants, and received 
and accepted by them in part satisfaction oC 
the amount due from the company to them 
on the policy of insurance aforesaid, and 
thereupon went into the exclusive possession 
of the claimants: and it fiu:ther appeai'ing to 
the court that the claimants, at the time the 
brig was ti-ansferred to and accepted by them, 
had no notice of any claim or lien of the 
libellant upon her, and that the transaction- 
on their part was bona fide and for a valu- 
able consideration: and it further appearing 
to the com't that the said Croton Insurance^ 
Company, at the time of accepting said bill 
of exchange and making the transfer of the 
brig as aforesaid, was transacting its regular 
business, and continued to pay its engage- 
ments and liabilities until the 15th of May 
thereafter, at which time it stopped pay- 
ments, and before the maturity of said bill 
of exchange became wholly insolvent, and 
that the same remains unpaid: and it fur- 
ther appearing to the court that this bill was 
filed and said vessel attached on the 22d day 
of May, 1846, for the recovery of the sum 
included in and intended to be secured by 
the said bill of exchange, — it is considered by 
the court that, upon the facts and ch-cum- 
stances in proof in this case, the libellant 
must be decreed to have lost or waived all 
liens on said vessel, as against the existing 
rights and interest of the claimants thereon. 
Wherefore, it is ordered and decreed by the 
court that the libel be dismissed, with costs 
to be taxed, and that the said brig be dis- 
charged from her arrest in this case, and be 
delivered up to the claimants, unless this de- 
cree be appealed from according to the com-se 
of the court 
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Case No. 3,590. 

DAVBY V. GLENS FALLS INS. CO. 

[9 Ins. Law J. 497.] 

Circuit Com-t, D. Minnesota. April 4, 1879. 

Fire Insurance — Waiver of Conditions bt 
Agents — Waiver by Conduct. 

1. Agents of foreism companies who mnke 
contracts on behalf of the companies may waive 
conditions contained in the policies; it is within 
the apparent scope of their authority and bind- 
ing on the company unless the insured is in- 
formed of their limitations. 

2. Such an agent may dispense with a con- 
dition requiring the consent of tlie company to 
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be endorsed in case of non-occupancy, by acts 
amounting to a waiver, as he may endorse such 
consent. , 

3. But mere knowledge of the agent, and his 
failure to cancel the policy or inform the com- 
pany, does not amount to a waiver. 

Motion [by Margaret, Frant, and Agnes 
Bavey, by Catherine Shehan, their guardian 
ad litem] for judgment upon special ver- 
dict 

Davis, O'Brien & Wilson, for t»laintiffs. 
Bigelow, Flandrau & Clark, for defendant 

NELSON, Circuit Justice. The special ver- 
dict finds the agent of the defendant com- 
pany also had charge of the property in- 
sured, as the agent of the owners; that the 
house was occupied when the policy was 
written; also that the agent and the guard- 
ian of the plaintiffs, the mother of the mi- 
nors, knew that the house had become va- 
cant and remained so up to the fire, Jan- 
uary 1, 1877, hut no request was made by 
the guardian or any one on behalf of the 
owners, upon the company or its agent, to 
wvaive a condition which declared the pol'cy 
void if the premises became vacant The 
following IS the condition in the policy: 
« * * "If the above mentioned building 
* « * shall become vacant or unoccupied 
without consent of the company endorsed 
hereon, then and in every such case this 
policy shall cease and be void." No con- 
sent was endorsed upon the policy, waiving 
this condition. The agent of the company 
could waive this condition, and if his con- 
sent had been obtained that the bulding 
might remain imoccupied, it would have 
bound the company, although not endorsed 
upon the policy. The agents of foreign in- 
surance companies, who make contracts on 
behalf of the companies, can dispense with 
conditions contained therein. It is within 
the scope of their apparent powers and ob- 
ligatory upon the company, unless the in- 
sured is informed of their limitation. 

As the agent could have indorse<J consent 
upon the policy, waiving this condition, he 
may, by acts which amount to such waiver, 
dispense with conditions and with the re- 
CLuirement that such waiver shaU be endors- 
ed on the policy. The difficulty with this 
case is that the proof fails to establsh any 
waiver by the agent He knsw the buld- 
Ing insured was vacant, and did not cancel 
the policy or inform the company until after 
the fire, yet the company is not thereby pre- 
cluded from taking advantage of the stipula- 
tion in the contract It was necessary for 
the plaintiffs to prove that the defendant 
by its agent, dispensed with this condition, 
and proof that the policy was not cancelled 
after knowledge by the agent that the build- 
ing was vacant is not sufficient evidence of a 
waiver, and none can be implied. Sea Wood, 
Ins. c. 2, § 89. Judgment ordered for de- 
fendant 
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Case Wo. 3,591. 

DAYEY V. The MAHY FBOSl*. 

[3 Cent. Law J. 419; ^ 22 Int Bev. Bee. 82.J 

District Court, E. D. Texas. 1876.' 

Salvage Services bt City Firembk. 

Firemen employed and paid under a city or- 
dinance are not entitled to salvage for vessels- 
saved while lying at their wharves, as their 
services are simply in the line of their duty. 

MOBBILL, DistL-ict Judge. The libel char- 
ges, among a great many other things, that 
the vessel, on the night of the 11th of Jan- 
uaiy, 1876, was fastened at one of the wharves 
of Galveston, receiving her cargo, there be- 
ing then on boai-d 800 bales of cotton, when 
an alarm of fire was sounded throughout the 
.city and the port of Galveston; whereupon 
libellants went immediately to the vessel, 
and finding a portion of the ship's lading on 
fire, with sis steam fire engines, and firemen 
working undOT the control, direction, and su- 
perintendence of libellants, promptly proceed- 
ed to extinguish the fire, and in about four 
hours the cargo and that portion of the ship 
on fire were completely submerged and the 
fire extinguished. It is further alleged that 
the "night was cold and the weather in- 
clement; that by reason of exposm-e and loss 
of sleep the libellants wei-e worn out with 
fatigue." That in order to extinguish the 
ffi-e it was necessary to submerge the cargo, 
and also, in order to recover the ship and 
cargo from the submersion, it was necessary 
to take out from the ship the water that had 
been thus put in; and that libellants did mis 
the next day. The master of the ship ad- 
mits the extinguishing of the fire, and the 
necessity of it; but denies that there was any 
necessity for libellants' labor in pumping out 
the ship, and that they did not and could not 
completely do so. The master further in- 
sists that the libellants are not entitled to 
salvage, because they were the firemen of the 
city, and as such did no more than their duty. 
It seems that one of the libellants was the 
chief engineer of the fire department and 
receives a salary as such; that the other libel- 
lant was foreman of one of the companies; 
and that those employed to keep the horses, 
are constantly on the watch, so as to take the 
engines to fires upon hearing the alarm bells, 
and also that the engineers dn charge of the 
engines, have salaries from the city as such, 
employees; and that the libellants, as well 
as most of the others engaged, were dressed 
in fii'emen's imiform. There was much more 
testimony, some of which will be referred 
to. In fact, two entire days were consumed 
in hearing the evidence. The libellants in- 
troduced witnesses to prove that the ship 
was abandoned and derelict But in what 
manner a ship fastened to the wharf of a 
city, and receiving her cargo, even if her 

1 [Beprinted from 3 Cent. Law J. 419, by per- 
mission.] 
- [Affirmed in Case No. 3,592.] 
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officers and crew shoiild be absent from her, 
can be said to be derelict, it is difficult to 
nndei'stand, unless we mean by the word what 
is meant if a storehouse or bank should be 
found in a similar condition. 

The first point raised by the pleading de- 
nies the ability of libellants to maintain this 
suit. It is and must be admitted by all par- 
ties that this court cannot entertain jurisdic- 
tion unless it is a case of salvage, which is 
the first question for consideration. " 'Sal- 
vage' means the compensation which is earn- 
ed by persons who voluntarily assist in sav- 
ing a ship or cargo from peril." 1 Pars. Mar. 
Law, art. 595. "Salvage in admiralty, and 
generally in the law merchant, is the com- 
pensation earned by persons who voluntarily 
assist in saving a ship or cargo from a mari- 
time peril." Appl. Ene. "The relief of prop- 
erty from an impending peril of the sea hy 
the voluntary exertions of those who are 
under no legal obligations to render assist- 
ance, and the consequent ultimate safety of 
the property, constitutes a technical case of 
salvage." 1 Cm*L 355 [Hennessey v. The Ver- 
sailles, Case No. 6,365]. "Tbis definition quot- 
ed and adopted in" 1 Cliff. 216 [Adams v. 
The Island City, Case No. 55]. "The sal- 
vage services must be performed by persons 
not bound by their legal duty to render them." 
2 Pars, Mar. Law, 599. "Courts of admiralty 
will not permit the performance of a public 
duty to be turned into a traffic or profit" 
[Post V. Jones] 19 How. [60 U. S.] 160. The 
foregoing quotations taken from authorities 
that we are bound to respect, though some- 
what different in verbiage, yet concur in one 
point. Hence a person engaged on board a 
ship, whether as common seaman, pilot, mate 
or captain, or in any other capacity, cannot 
receive salvage, because whatever each and 
all may do in saving a ship, it is simply do- 
ing their duty. Not only so, but "in all 
cases of wreck or loss of vessel, proof that 
any seaman did not exert himself to the ut- 
most to save the vessel, cargo and stores, 
would bar his claim to wages." Eev. St 
§ 4525; 1 Pars. Mar. Law, 599. But it is 
not only to the officers and crew of a ship 
in peril that these remarks are applicable, 
but all others whose duty, whether of a pub- 
lic or private nature, requires their action. 
Accordingly whdii the sloop-of-war Plymouth, 
on the 30th of September, 1846, feU in with 
the wreck of the Josephine on the high seas, 
some five hundred miles from the port of 
New York, drifting about at the mercy of the 
waves, entirely abandoned by her crew, dere- 
lict and pai'tly plundered, and after consid- 
erable exertion hy the officers and crew of the 
Plymouth, the Josephine was taken to New 
York and libelled for salvage, the claimants 
of the Josephine admitted the facts set fortn 
in the libel, but insisted that the Plymouth 
in rendering service to the Josephine was act- 
ing under instructions from the government 
of the United States to render relief freely 
and promptly to American vessels in distress. 



Jndge Nelson said: "Ordinary service in res- 
cuing American vessels in distress, requiring 
no great hardship or peril on the part of tlie 
officers or crew, would seem to fall dn*ectly 
within the line of the general duty enjoined 
by the special instructions of the government 
on the subject" 3 Blatchf. 328 [U. S. v. Col- 
lier, Case No. 14,833]. The same principle 
of law applies in this case that is applicable 
in similar cases in daily transactions. A 
watchman stationed in a dwelling, hotel, 
bank, factory, or any other place, to guard 
the building against fire or robbers, and era- 
ployed for that purpose, could not legally 
claim extra pay, should it be made to appear 
that the building would have been burned or 
robbed if he had not prevented it by his pres- 
ence and exertion. I stated to the able coun- 
sel after hearing the pleadings read, and be- 
fore any testimony was introduced, that it 
seemed to me that the only questions were, 
whether the libellants were firemen, and if 
so, whether it was their duty as such firemen 
to extinguish the fire; and I am still of that 
opinion. Of the facts that one of the libel- 
lants was the chief engineer in the fire de- 
partment, and as such received a salary from 
the city, and had entire command of the fii*e 
brigade, and that the other libeEant was fore- 
man of one of the companies; that the en- 
gines used in putting out the fire were the 
property of the city, and were conveyed to 
this and all other fires at the expense of the 
city, and supplied by fuel and a competent 
engineer at the expense of the city, there can 
be no doubt While libellants admit this, 
they insist that there is no law or ordinance 
of the city reqifiring of them that they should 
extinguish this or any other fire, and that all 
their acts are voluntary, and, though based 
upon a moral, yet not upon a legal, obligation. 
This brings ns to the charter of the city 
and the ordinances of the city cotmcil. The 
portions of the charter to which I refer are 
as follows: 

Ai-t. 2, § 1: That the limits of said city 
shall embrace so much of the island of Gal- 
veston, from the point thereof on the east to 
Fifty-sixth, or to include the league and la- 
bor of land known as the Menax'd grant; 
provided that said league and labor shall ex- 
tend beyond Fifty-Sixth sti-eet; thence to in- 
clude Galveston bay and Pelican island, and 
one mile north thereof, so as to extend the 
police authority and jurisdiction, inclusive of 
PeUcan island, over all the area and ter- 
ritory aforesaid. 

Art. 3, § 1: The city council shall procm-e 
fire engines and other apparatus for the ex- 
tinguishment of fires, and have control there- 
of, and provide engine-houses for keeping and 
preserving the same; and shaU have power 
to organize fire, hook and ladder, hose and 
axe companies, and a fire brigade; and the 
companies so organized with such assistant 
engineers as may be provided for, and the 
chief engineer, shall constitute the fire de- 
partment of the city. Each company shah 
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liave the right to elect its own members and 
officers. The engineer shall he chosen in 
such manner as said department may deter- 
mine, subject to the approval of the city- 
council, who shall define the duties of said 
officers, and pass such ordinances as they 
may deem proper for the interest and -wel- 
fare of said department, and to contribute to 
the efficiency thereof. All officers so elected 
and approved shall be commissioned by the 
mayor; and the said companies, officers and 
members, shall observe and be governed by 
the ordinances of said city relating to said 
fii'e depai'trbent. Said companies shall have 
power to adopt their own constitution and 
by-laws, not inconsistent with the provisions 
of this act and the ordinances of said city, 
and said department shall take the care and 
management of the engines, and other imple- 
ments and apparatus, provided and used for 
the extinguishment of fires; and their powers 
and duties shall be prescribed and defined by 
tlie city council. 

Art. 5, § 1: Evei'y person actively serving 
as a fireman, or who shall have so served 
as a fii'eman in the city for a continuous term 
of seven years, shall be exempted from all 
military duty, excepting in cases of insurrec- 
tion or mvasion. A certificate of the mayor, 
under the city seal, shall be evidence of such 
exemption. The engineer and assistant en- 
gineers, and membei's of hook and ladder, 
hose and axe companies, fire brigade and fire 
wardens, shall be deemed firemen of this 
city within the meaning of this section. 

The ordinances of the city provide: "An 
alarm of fire shall be given by ringing two or 
more strokes per second for the space of a 
minute or more on the market bell, or any 
chm*ch or hotel bell, in the city of Galves- 
ton, or any steamboat bell in the harbor, or 
the alarm bells in each ward. The fire de- 
partment of the city of Galveston shall con- 
sist of the officers and members of the fire 
engine and hook and ladder companies now 
organized in this city, and of such other 
companies as may be hereafter organized and 
admitted to the fire department, imder the 
regulations hereinafter provided. The of- 
ficers of the fire department shall consist of 
one chief engineer, and first assistant en- 
gineer and one third assistant engineer. The 
number of active members, including officers, 
' belonging to each company, shall not be less 
than twenty-five men, each of whom shall be 
duly reported to, and commissioned by the 
mayor; provided, that each company shall 
have the right, at any time, as a reward for 
long service or other merits, to place upon a 
roll of retired or honorary members any 
member of said company whose name shall 
not thereafter be counted on the roll of active 
members, but who shall be entitled to the 
benefits of membership, without compulsory 
service or assessment; and provided, that this 
section shall not conflict with the number of 
men allowed by the state legislature to char- 
tered companies. In case of a fire or other 



assembling of the department, the chief en- 
gineer shall assume control, and be obeyed in 
all things pertaining thereto. It shall be the 
duty of the chief engineer, or senior as- 
sistant engineer, in command at fires, to es- 
tablish a post of observation, to be designated 
in day time by a red flag, and at night by a 
red lantern, at which post he shall remain 
din'ing the progi-ess of the fire, and direct 
the operations of the department, except 
when his presence at some other portion of the 
field is temporarily indispensable." 

It is not to be questioned that a ship at any 
of the wharves of Galveston is within the 
chartered limits of the city. When the 
charter granted to the city provides that "the 
city council shall procure fire engines and 
other apparatus for the extinguishment of 
fires," it speaks not in a permissive sense, 
but in an imperative manner. It does not 
use the word "may," but "shall." When it 
speaks of the "extinguishment of fires," it 
refers to those fires that require engines for 
their extinguishment, and uses the word 
"fire" with no reference to its locality. The 
only boundary line to the fire engines is the 
boundary of the city, and accessibility. 
When the city accepted the charter, it ac- 
cepted it with its requirements; and, when, 
the firemen became such, they also accepted 
the position as. firemen set forth in the char- 
ter, with such further conditions as the city 
council might prescribe. When the ordi- 
nances provide for the "assembling of the de- 
partment in case of a fire, and for the chief 
engineer to assume control," they virtually re- 
quire such "assembling" in case of a fire. 
When the alarm bell rings, whether it be the 
"market beU." any church or hotel beU, or 
"any steamboat bell in the harbor," the fire- 
men are not permitted either by the charter 
or ordinances, or their own honest impulses, 
to inquire what, but where, the fire is. The 
very instant the alarm is sounded they 

"Skelpit on thro' dub an' mire, 
Despising wind an' rain an' fire." 

No mercenary motive influences them. 
Like the Howard Association, the Sisters of 
Chax'ity, and similar societies, guilds and in- 
stitutions, scattered over this city, — the more 
the better,— they desire no other temporal re- 
ward than the consciousness of doing good. 
In thus doing, the service performed, in one 
sense, is voluntary. But it is voluntary per- 
formance in the strict line of their duty. 
When the crew of a government ship saves 
an American ship in distress, it is not done 
contrary to the "voluntas" or will of the 
sailors; but since the act is done in accord- 
ance with their legal duty— that duty which 
is assumed when they enter the United 
States service— it is not in a technical sense 
voluntary, but required, service. When the 
libeUants in this case assumed to act as of- 
ficei's in command of the firemen and fire 
engines of the city, in doing what the charter 
of the city says shall be done, they are estop- ' 
ped from denying they are such officers in 
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the line of duty as prescribed by the charter. 

There is another view of the case. Among 
the quotations from the ordinances hereinbe- 
fore stated, there is a distinction between 
h.onoraiy members and active members. 
The honorary members can be members of 
the company "without compulsory service." 
This is a virtual declaration that the firemen's 
service is not voluntary in a legal sense. 
But I do not base the decision on this ground; 
but on the broad principle aU'eady stated— 
that the charter of the city requires and 
-commands the citj' to prociu*e these fire en- 
gines and "have the control thereof." The 
libellants cannot have control of these en- 
gines except as officers of the city. As offi- 
<;ers of the city, they used these engines to 
extinguish this fire, and were paid for their 
services, and not in their individual capacity; 
and as such officers can they sue, if at all, 
and not as individuals. From the fact that 
there has been an unusually large number of 
disinterested spectators in attendance upon 
the trial of this case, it is to be inferred that 
the case is one of unusual interest It may 
be proper, therefore, for me to state that, 
had it appeared to have been a case of 
salvage, the libellants would have been en- 
titled to a very small compensation. It is 
not one of those cases where danger stood 
threatening on all sides, and where peril of 
both salvors and their ships used in rescuing 
property from danger was imminent, which 
is, in most cases of salvage, a basis for re- 
ward. In many cases of salvage the same 
danger threatens the rescuers that visited 
the rescued. The only way of comparing 
such cases with the case before the com*t 
is by contrasting them, which we can all do 
in imagination. It is true, that the libellants 
allege that the night was cold; but the sejf- 
registering thermometer that we all have in 
om* gardens, being the most delicate vegeta- 
tion, tells "US that there has not been a cold 
day this winter. In fact, simply leading the 
hose from the engines on the wharf to the 
ship was the principal labor of the firemen. 
The engines, under the paid superintendence 
of the paid engineers, did the work. 

Before disposing of this case, I think it 
advisable to state certain principles by which 
admiralty courts are governed. Judge Hop- 
Ivinson saj's: "We must not teach a salvor 
that he may stand ready to devour what the 
ocean may spare; he must not be permitted 
to believe that he brings in a prize of war 
and not a friend in distress." Decided in 
1829 in Hand v. The Elvira [Case No. 6,015]. 
Treading on the heels of this decision, both 
as to time and matter, in 1831, in the case 
of The Nestor [Id. 10,126], Judge Story says: 
"No system of jm'isprudence puiporting to be 
founded upon moral or religious, or even 
rational principles, could for a moment toler- 
ate the doctrine that a salvor might avail 
himself of the calamities of others to force 
upon them a contract unjust, oppressive and 
exorbitant; that he might tm-n the price of 



safety into the price of ruin; that he might 
tm-n an act demanded by Christian and pub- 
lic duty into a traffic of profit, which would 
outi'age human feelings and disgx'ace human 
justice. 1 Sumn. 210 [The Emulous, Case 
No. 4,480]." In 18.j6 the supreme court of the 
United States, in the case of Post v. Jones 
[10 How. (60 U. S.) 150], refen-ed to this case 
of 1 Sumn. 210 [supra], and quoted the same 
approvingly, and also quoted an English cas6 
decided hy one of the most celebrated of 
English judges, laying down as the basis of 
reward for salvage services: 1st Danger to 
property. 2ud. Value. 3rd. Risk of life. 4th. 
SkUl. 5th. Labor. 6th. Duration of service. 
Tested by these piinciples, there is little 
doubt but ttiat a voluntary donation by the 
undei'writers and others interested in the 
ship and cargo to the fii-emen, would have 
far exceeded in value what this com't would 
decree, had the fire been subdued by par- 
ties in a private capacitj^ and owners of the 
engines used. But as it appears that the fire 
was extinguished by the machinery belong- 
ing to the city, operated by men in the em- 
ploy of the city, and that they were bound 
by its charter to do this, tlie libel is dis- 
missed. 



Case :No. 3,593. 

DA^TSY et al. v. The IklARY FROST. 

[2 Woods, 306.] ^ 

Circuit Court, E. D. Texas. May Term, 1876.' 

Salvage SF;RViCEf bt Citv Firemen-. 

The extinguishment of a fire in a ship lying 
at the wharf of a city, by its fire department, 
does not entitle the firemen to salvage, even 
though there is no city ordinance requiring them 
to extinguish fires. 
[Cited in The Cherokee, 31 Fed. 170; Bowers 
V. The European, 44 Fed. 487; The Roan- 
oke, 46 Fed. 300; Firemen's Charitable 
Ass'n V. Ross, 60 Fed. 459.] 

[Compare The Huntsville, Case No. 6,916.] 

[Appeal from the district court of the Unit- 
ed States for the eastern district of Texas.] 

This was an attempt of firemen to recover 
salvage of a vessel for extinguishing a fire 
which broke out in her while lying at the 
wharf of Galveston. 

Geo. Ploumoy and J. Z. H. Scott, for li- 
bellants, cited Spencer v. The Oh. Avery 
[Case No. 13,232]; The Tees, Lush. 505; 
2 Pars. Shipp. & Adm. 277; Stevens v. 
S. W. Downs [Case No. 13,411]; Le Tigre 
[Id. 8,281],— and claimed that as there was 
no law or ordinance making it the duty of 
firemen to put out fires, they were entitled to 
salvage. 

T. N. Waul, for claimants. 

BRADLEY, Circuit Justice. This is a libel 
for salvage. The libellants state that on tlje 

^ [Reported by Hon. WilHam B. Woods, Cir- 
cuit Judge, and here reprinted by permission.} 

' [Affirming Case No. 3,591.] 
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11th of January, 1S76, the barkentine Mary- 
Frost was moored at a wharf in Galveston 
taking in cargo, and already had on hoard 
-and closely stowed in the hold about SOO 
bales of cotton; that about 9 o'clock in the 
■evening an alarm of fire was sounded 
throughout the city and port, and in re- 
■sponse thereto the libellants went immediate- 
ly to the wharf to which the vessel was 
moored and discovered flames and smoke 
issuing from her hold and cabin, and that 
she and her cargo were on fire; that the 
libellant Davey (who it appears was chief 
engineer of the fire department of the city 
•of Galveston) called for the master of the 
vessel and asked him if he could manage 
the fire; that he answered he could not, 
and requested Davey to take control and 
si»ve the vessel; that libellants and their as- 
sistants took control of the vessel, and, by 
means of fire engines and the assistance of 
firemen present and working under the di- 
rection of libellants, proceeded to extinguish 
the fiames, and poured water into the ves- 
sel imtil her bm-ning part sank and became 
submerged, and the fire became wholly ex- 
tinct, and the vessel finally rested on the 
Tjottom; that the libellants and their as- 
sistants remained in charge for the purposcj 
■of raising the vessel again, and on the fol- 
lowing day procured a steam tug and a 
barge with which they conveyed an engme 
alongside and pumped the water out of the 
vessel, and raised her. The libel goes on 
to state that the night was cold and that 
the libellants were subject to great labor 

•and fatigue in saving the vessel. Wherefore 
they demand salvage. The answer of the 
Tnaster admits the fact of the fire, and ihe 
assistance given by the libellants in ex- 
tinguishing it. He says, that he had ob- 
tained assistance from a vessel lying near, 
and, with a force pump, was keeping the 
fire in check, when Da^ey and others, wear- 
ing the imiform of the fire department, came 
to the wharf with fire engines and a com- 
pany of firemen. He denies that he gave 
up the command of the ship to Davey, and 
says that Davey took no other charge than 
as an officer of the fire department; and 
that he and those assisting him represented 
themselves as firemen, and that they ex- 
,' tinguished the fire by means of fire engines 
that belonged to the city of Galveston. He 
says that the depth of water was only thir- 
teen feet, and that it was not necessary to 

-submerge the vessel, and tnat she only set- 
tled in the water to her deck. He says 
that he did not need the assistance of any 

'Other persons than his crew to pump the 
water out of the ship on the following day, 
and that he was actually pumping it out 
with his own pumps when the libe lants came 

■ on board and insisted upon pumping out the 
water; and that he informed them that 
their services were neither needed nor de- 

; sired; but that they forcibly proceeded to 

:-pump out the water contrary to his express 



directions. He insists that the libellants be- 
longed to the fire department of Galveston, 
and that in rendering the assistance they 
did, they were acting in the strict line of 
their duty, and are not entitled to any sal- 
vage. I have read the evidence, and find 
that the statements of the claimant are main- 
ly true. Some of the libellants were not fire- 
men; but all acted under the orders and di- 
rections of the chief en^eer. There are 
always volunteer helpers at fires. It is an 
instinct of every good citizen to do all he 
can to suppress a fire. But the fact that 
some who were not enrolled in the service 
aided in putting out the fire does not de- 
tract from the truth of the general proposi- 
tion, that the fire department extinguished 
this fire. The services of the department 
were not required on the second day in 
pumping out the ship; and they were ex- 
pressly told so. But it seems that the idea 
of the salvage must have already possessed 
them, and that they insisted on pumping 
out the vessel. 

I cannot regard tliis ease as any other than 
the extinguishment of a fire in a ship lying 
at the wharf of Galveston by the aid of the 
fire department of that city. The question 
is, whether it is a case for salvage. In my 
opinion, it is not The firemen were merely 
engaged in the line of their duty. They 
only did what it was their duty to do. If 
they did more, it was services that were not 
necessary, and not required, but expressly 
declined. 

It is said, however, that there is no duty 
imposed on the fire department of Galveston 
at all; that there was once an ordinance 
declaring such duty, but it had been repealed. 
No duty imposed on a man who unites with 
a municipal organization, whose only object 
is to extinguish fires; who wears the uniform 
of the department; who is supplied with 
engines, and ladders, and hose, and horses 
and all the apparatus for extinguishing fires? 
Do the citizens of Galveston, who furnish 
this apparatus, understand that the firemen 
are subject to no duty? The idea is pre- 
posterous. Duty does not always arise from 
express commands It often arises from im- 
plied obligations quite as strong as those 
which are most clearly expressed. It needs 
no law nor ordinance to make it the duty of 
firemen to put out fires. Is there any ex- 
press law that declares it to be the duty of 
a soldier to kill or capture his enemy in 
battle? BUs very jprcfession makes it his 
duty. So does the profession of a fireman 
make it his duty to do his utmost to ex- 
tinguish a fire anywhere in the city. The 
attempt to make the performance of this 
duty a ground of salvage, when it is a ship 
that takes fire, is against wise policy. Are 
ships going to frequent a port where they 
are subject to salvage if they take fire and 
are aided in its suppression by the local fire 
department— the origin of the fire due, per- 
haps to a fire in the city itself? The city 
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authorities of Galveston did well to repudiate 
the claim in this case, as the record shows 
they did J and it is to be hoped that the 
fire department wiU not tarnish the luster 
which its noble sacrifices have Justly earned 
for it, by repeating a demand of this Mnd. 
Libel dismissed. 



Case Wo. 3,593. 

The DAVID & CAROLINE. 

[5 Blatchf. 266.]^ 

Circuit Co'art, S. D. New York. Oct. Term, 
1865. 

Shipping — Breakage— Negligent Stowage— Ex- 
ceptions IN BiLi. OP Lading. 

1. Where a carrier receives fire-clay retorts 
cased in straw, and not in a proper condition to 
be shipped with safety for any considerable 
voyage, he is bound to stow them with refer- 
ence to their condition, if he chooses to receive 
them, 

2. A memorandum at the foot of a bill of lad- 
ing, '"Not accountable for breakage," cannot ex- 
cuse negligence and want of skill in stowage, 
whereby breakage occurs during the voyage. 

[Cited iu The Delhi, Case No. 3,770; Vaughan 
V. Six Hundred and Thirty Casks Sherry 
Wine, Id. 16,900.] 

[Appeal from the district court of the 
United States for the southern district of 
New York.] 

This was a libel in rem, filed in the district 
com-t, to recover damages for injury to a car- 
go of fire-clay retorts shipped from Antwerp 
to New York by the brig David & Caroline. 
The district com't dismissed the libel, and the 
libellants appealed to this com-t. 

Charles Edwards, for libellants. 
Joseph H. Dulles, for claimant. 

NELSON, Circuit Justice. The retorts in 
question are hollow ware, some 24 inches wide, 
a half circle, and flat at the bottom; external 
measure, from 28 to 36 inches; height, 20 
inches; hollow part, 20 by 12 inches, and 
from 8 to 9 feet long; weighing from 1,500 to 
1,800 pounds each; thickness of the ware, 
from 21/^ to 3 inches. 

It is insisted on the part of the libellants, 
that the damage, which was occasioned by 
the breaking of the retorts, is attributable to 
unskillful stowage, which is denied by the 
claimant. Some of the retorts were cased in 
wood, some in straps, and others in sti-aw. 
This, it appears, is the usual way in which 
these articles are shipped. Most of the re- 
torts broken were cased in straw, and were 
stowed across and resting upon two trans- 
verse beams in the hold of the vessel, the 
ends projecting over the beams some two 
feet They were pQed up, three or four 
tiers, one above the other, on the beams, 
without any support at the ends or mid- 
dle, and, as is claimed, were broken by the 
weight. The preponderance of the proof is, 

^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



that this was bad stowage, and occasion- 
ed the damage complained of. Indeed, the- 
evidence is nearly all one way on this point.. 
But, it is insisted by the claimant, that the 
retorts cased in straw were not in a proper 
state or condition to be shipped with safety 
for any considerable voyage; and that, if 
they had been cased in wood or strips, the 
damage, even stowed as they were, would 
not have occurred. But there are two an- 
swers to this objection— first, the carrier 
should not have received them in this con- 
dition, or, if he chose to do so, he should have- 
seen to it that they were stowed with refer- 
ence to the imperfect state of the covering— 
and, second, the proofs show that this is not 
an uncommon or unusual condition in whicli. 
these articles are shipped. 

It is further insisted, that the vessel en- 
countered a severe storm in the course of her 
voyage, in which she was thrown upon her 
beam ends, and that the damage was oc- 
casioned by a peril of the sea. This would, 
doubtless, have been a good answer to the 
allegations of damage, were it not for the 
proofs of unskillful stowage. That suflicient. 
ly accounts for the breakage of the retorts^ 
from the weight of the incumbent tiers, with- 
out proper dunnage, upon the transverse 
beams of the vessel. 

It is, also, m-ged, that a memorandum at 
the foot of the bill of lading, as follows, "ship, 
not accountable for leakage, breakage, and 
rust," exempts the carrier from responsibility. 
But, the answer is, that this cannot excuse 
negligence and want of sldill in the stowage 
of the retorts. 

I think that the com't below erred, and that 
the decree must be reversed, and a decree be 
entered for the libellants, to recover their 
damages. 



Case "No. 3,694. 

The DATID B. WOLF. 

[7 Int. Rev. Rec. 104.] 

District Court, D. Massachusetts. 1SG7. 

FOliPEITCRES — IXTERCOUltSE WITH IXSUKKECTION 

AUY States — ^ Contkaband Goods — Oleakancb 
Pa PE KS — Estoppel. 

1. A vessel was chartered in November, 1SG2^ 
for the purpose of carrying goods to Newbern, 
North Carolina. It being uncertain whether a 
permit could be obtained to go to Newbern, a 
license and a clearance were taken for Beau- 
fort, with the alternative intent, on failure of 
obtaining a permit at Hatteras Inlet to proceed 
to Newbern, of landing the goods at Beaufort, 
and transporting them by rail to Newbern, their 
destination. The vessel sailed November 14, 
18G2, and when about two miles down the har- 
bor of Boston was seized, and there were found 
on board, besides the cargo of ice and other mer- 
chandise, three barrels of spirits mai'ked "cider 
vinegar." Held, that under tlie statute of July 
13, 1861 [12 Stat. 257], forbidding all inter- 
course with the states and pai-ts of states which 
the president should declare to be in a state 
of insurrection, and the proclamation of the 
president dated August 16th, 18G1 [12 Stat. 
12G2], and the regulations of the treasury de- 
partment established August 28, 1SG2. the claim- 
ants were not estopped by their license and 
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clearance from showing that the primary desti- 
nation of the voyage was to Newbern, and that 
hy the setting sail on the voyage which might 
end at Beaufort with contraband articles on 
board, the condition of the license was not 
broken, and the vessel and cargo not forfeited to 
the United States, although the claimant of the 
cargo knew the spirits were on board, and had 
been declared contraband by the secretary of 
the treasm-y- 

W..A. Field, for libellauts. 
J. C. Dodge, for claimants. 

LOWELL, DJsti-ict Judge. This libel of 
infoi-mation, filed Norember 19, 1S62, alleges 
a. forfeiture of tlie schooner and her cargo 
for tmdertaking to carry goods from the state 
of Massachusetts to the state of North Caro- 
lina contrary to section 5, St. July 13, ISoi 
(12 Stat 257). The schooner belonged to her 
master, John E. Dole, who chartered her to 
Addison, Gage & Co., of Boston, for a voyage 
to Newbern. The charterers were acting 
only as agents of one Aaron Gage, who was 
engaged in business at Newbei-n, but was 
present in Boston during most of the time 
that the schooner was loading, and fitted her 
with ice and other merchandise, most of 
which he owned. The quartermaster of the 
United States also shipped a considerable 
quantity of potatoes for om* troops at New- 
bern. It being uncertain whether a permit 
could be obtained to go to Newbern, a license 
was taken for Beaufort, with the alternative 
intent, on failure of such permit, to land 
the goods at that port, and transport them by 
rail to their destination. The schooner sailed 
November 14, 1862, and had gone about two 
miles down the harbor of Boston when she 
was seized, and it was found that there were 
three barrels of ardent spirits on board, which 
were marked "cider vinegar," and so entered 
on the manifest The evidence rendered it 
probable that neither the master nor the 
charterers were aware of the contents of the 
thi-ee barrels, but that Aaron Gage was aware 
of it, and was interested in the spirits, either 
as owner or as consignee. The vessel and 
cargo, except the spirits, were claimed and 
released on stipulation, and proceeded to 
Hattoras Inlet, where, after some delay, a 
permit was obtained, and the voyage ended 
at Newbern, as originally contemplated. 

The statute of the 13th of July, 1861, for- 
bids all intercourse between the states and 
parts of states which the president shall de- 
clare to be in a state of insurrection, and all 
other parts of the Union, and forfeits all 
goods proceeding from one to the other, to- 
gethei" with the vessel conveying them; pro- 
vided that the president may license such 
intercourse in such articles, etc., as he may 
consider to be for the public interest to be 
carried on under regulations to be prescribed 
by the secretary of the treasury. The presi- 
dent by his proclamation of August 16, 1861 
(12 Stat. 1262), declared several states, -in- 
cluding North Carolina, excepting such pai-ts 
as may from time to time be occupied and 
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controlled by forces of the United States en- 
gaged in the dispersion of the insurgents, to 
be in a state of insurrection. 

At the time of this voyage and seizm*e both 
Beaufort and Newbern were occupied and 
eonti-olled by our forces, and had been so 
for some eight months, together with a con- 
siderable part of the surrounding country. 
The inhabitants of those towns were not ene- 
mies, and ti'ading with them was not trading 
with the enemy. The Venice, 2 Wall. [(69 
U. S.) 258]. They were witliin the exception 
of the proclamation, "and therefore excepted 
from the prohibition of the statute, which, 
conclusively adopts, in advance, as InsmTec- 
tionary territory^ w^hatever the proclamation 
may declare to be such. The libel should 
have negatived the exceptions of the proc- 
lamation, as applied to the particular part of 
North Carolina to which this vessel was pro- 
ceeding. I have had occasion lately to exam- 
ine this point of negative allegation in an in- 
dictment and the rule is not different in 
such, a case as this. It is that, when an ex- 
ception is so far made a part of the descrip- 
tion of the offence that the offence cannot be 
laid in the language of the statute without 
referring to the exception, the latter must be 
referred to and negatived. Such is this case. 
The proclamation does not say that North 
Carolina is and shall be considered in a state 
of insmTeetion, but that North Carolina, ex- 
cepting such parts, eto., is and shall be so 
considered. There is, therefore, a fatal vari- 
ance between the libel and the proofs, and 
the objection is one of substance, because, if 
there be a forfeiture bere, it is by reason of 
a breach of ti-easury regulations, and not of 
the statute of July 13. But as the claimants, 
by their answer, assumed to meet the case of 
a trading to Beaufort, and no surprise or in- 
jm*y has resulted to them, an amendment 
might perhaps have been allowed, if moved 
for at the ti'ial, and may be hereafter, pos- 
sibly, on appeal; and I will therefore con- 
sider the case as it was tried and argued. 

The primary destination was to Newbern, 
as everybody perfectly well Imew, and tliere 
was no fraud intended or practised in taking 
the license to Beaufort; and, although the 
answer sets up a voyage to Beaufort tliis 
was not intended as any concealment Nor 
was any distinction known to the claimants, 
then or afterwards, between the two ports, 
tmtil I suggested it in com-t. Under these 
circumstances, I do not- hold the claimants 
estopped by their license or hy their answer 
from showing the ti-uth of the case in reply 
to an information which merely alleges a voy- 
age to North Carolina, though, if the libel- 
lants amend hereafter, it may be well for tbe 
claimants to do so too. 

At this time trade to Newbern was governed 
by regulations established August 28, 1862, 
by the secretary of the treasury, with the 
concurrence of the sea*etaries of war and of 
the navy, which were printed, and may be 
presumed to have been known to^ the traders. 



DAVID (Case No. 3,595) 



[7 Fed. Gas. page 18] 



and which i>rovide, among other things, that 
no permit shall be granted to ship goods to 
states or parts of states heretofore declared 
to be in insurrection, or occupied by the 
militaiy forces of the United States, excepting 
to persons residing or doing business there, 
of known loyalty (article 6); that applica- 
tion for a permit may be made to such au- 
thorized ofELcer of the customs near the point 
of destination as may suit the convenience of 
the shipper (article 11) ; and that intoxicating 
drinlis shall not be permitted to be shipped 
to territory occupied hy our forces, except 
upon the written request of the commander 
of the department (article S). They also re- 
quire a full and ti-ue desa*iption to be given 
of the merchandise for which a permit is 
asked (articles 4 and 5), and declare the pen- 
alty of forfeiture for any violation of the 
regulations, or false statement made or de- 
ceptive practice in obtaining a permit (article 
5). 

The fair result of these regulations is that 
the projectors of this voyage, considered as 
a voyage to Newbern only, were not bound 
to procure any permit at Boston, but might 
properl}' wait, as they in fact did, at Hat- 
teras Inlet, for permission to go to Newbern. 
They had prosecuted such a voyage before 
with the knowledge and by the advice of the 
officers of the government, and, for aught I 
see, with entire regularity. Whether they 
had ardent spirits on board or not is imma- 
terial, because it was at Hatteras Inlet that 
they were to ask for a permit and make an 
exhibit of the goods for which they desired 
it; and a fraud or concealment on that appli- 
cation would be visited with the appropriate 
penalty. They had no dealings here, and 
were not bound to have any, relating to their 
voyage to IS'ewbern; but took here a clear- 
ance for Beaufort as an alternative, and in 
obtaining this clearance the false statement 
was made. The port of Beaufort was sub- 
ject to quite another set of rules. That port, 
together with New Orleans and Port Boyal, 
had been opened by the president's proclama- 
tion of May 12, 1862 (12 Stat. 1263), except- 
ing as to contraband of war, and subject to 
the regulations of the secretary of the treas- 
ury annexed to the proclamation, which pre- 
scribe that a license must be obtained from 
his department in each case. In his orders 
to collectors, dated ISIay 16 and May 23, 1862, 
he gives them power to grant these licenses 
in the form which was followed in this case, 
and orders them to consider ardent spirits con- 
traband of war. All the persons connected 
with this vessel knew that spirits were not 
peiTnitted to be shipped, and that they were 
commonly called contraband by the officers 
and others. The license was expressed to 
be on condition that the vessel should carry 
no persons, property or information, contra- 
band of war, eitlier to or from the said port, 
and it contained a statement that a violation 
of any of its conditions would involve the 
condemnation and forfeiture of the vessel 



and cargo. The government contend that by 
setting sail on this voyage, which might end 
at Beaufort, with contraband articles on 
board, the condition was broken and the for- 
feitm-e incurred. I am of opinion, however, 
that in constmcting so sti-ingent a penal 
clause it is more just and more consonant to 
sound principle to take the liberal view con- 
tended for by the claimants, that the breadi 
would not be complete until such goods had 
actually been conveyed to the port; this is 
the ordinary meaning of the language itself, 
according to which a mere setting sail for a 
poi-t is not a conveying goods to it. And it 
is confirmed by the published order annexed 
to and making a part of the proclamation 
which requires the collector at the port of 
destination to see to it that no violation of 
the license has been committed. I cannot 
say that a person who merely intended to 
go to Beaufort has carried contraband goods 
to Beaufox-t, any more than, in any other 
revenue case, I could hold that a person who 
left Europe, intending to smuggle goods into 
this port, had smuggled them as soon as he 
began his voyage. Still less could I hold this 
when the destination to Beaufort was only 
contingent. Decree for claimants. 



Case I^o. 3,595. 

The DAVID FAUST. 

[1 Ben. 183.]^ 

District Court, S. D. New York. May Term, 

1S6T. 

fcjEAMEx's "Wages — Bight of Mixor to Sue in 
His Ows Name— Discharge of Seaman— Time 
TO Commence Suit for Wages. 

1. Where a minor whose parents were both 
dead, and who had no guardian, and had for 
five years been providing for himself and mak- 
ing his own contracts, shipped on a vessel for a 
voyage which was performed, and on her return 
left the vessel with the assent of the master be- 
fore the cargo was discharged, and before the 
ten days after such discharge was completed 
commenced proceedings to recover his wages, by 
taking out a summons before a United States 
commissioner, on the return of which no one ap- 
peared, and the commissioner gave a certificate, 
and thereupon the libel was filed and process is- 
sued, whereupon the owners of the vessel moved 
to dismiss the libel on the ground that the libel- 
lant being a minor could not sue, but must bring 
his suit by guardian or next friend, and that the 
suit was prematurely brought, the ten days 
after the discharge of the vessel not having ex- 
pired, held, that admiralty courts allow a minor 
to recover in his own name wages earned in sea 
service, when the contract on which he sues 
was made' personally with him, and it does not 
appear that he has any parent or guardian or 
tutor entitled to receive them. 

[Cited in The Melissa, Case No. 9,400; The 
Hattie Low, 14 Fed. SSO. Followed in 
The Topsy, U Fed. 634.] 

2. A suit in admiralty brought to recover 
wages befoi'e the time allowed in the sixth sec- 
tion of the act of 1790 [1 Stat. 133] has elapsed, 
is prematurely brought, and will be dismissed. 

3. The fact of the libellant's discharge from 
the vessel need not be proved by direct evidence, 



^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permit? ^ion.] 
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but miglit be inferred from circumstances. The 
circumstances in this case showed that the libel- 
la nt was discharged from the vessel. 
[Cited in The Frank 0. Barker, 19 Fed. 333.] 

4. Where a seaman is discharged from a ves- 
sel, the discharge terminates the contract, and 
the provision for ten days' delay after the de- 
livery of the cargo is released, and the seaman 
may proceed at once for his wages. The libel- 
lant's proceedings were, therefore, regular. 

[Cited in Walsh v. The Louisiana, 4 Fed. 752.] 

This case came up on a motion t>y the 
claimants of the schooner David Faust, to 
dismiss a libel against her, which was filed 
by David Bailey, to recover wages due him 
for services on board of her on a voyage 
from New York to Galveston and back. The 
motion was made and opposed on affidavits, 
the facts of which sufficiently appear in the 
opinion of the court. 

Beebe, Dean & Donohue, for IlbeUant. 
A. J. Heath, for claimants. 

BLATCHFORD, District Judge. This is 
a motion by the claimants to dismiss the libel, 
which is filed for seaman's wages, on the fol- 
lowing grounds: (i) That the IlbeUant is a 
minor, incapable of suing in this court; (2) 
that the suit, if maintainable, must be 
brought in the name of his guardian or nest 
friend; (3) that tlie libel was filed before the 
vessel had completed the discharge of her 
<;argo, and before a reasonable time therefor 
had elapsed. 

The first and second objections are not well 
talcen. AdmU-alty courts allow a minor to 
recover in his own name wages earned in 
sea service when the contract on which he 
sues was made personally with him, and it 
does not appear that he has any parent or 
guardian or tutor entitled to receive his earn- 
ings. Widvs V. Ellis [Case No. 17,614]; 
Laira v. The Henry Buck [Id. 8,094]; before 
Judge Betts, March, 1847. In the present 
case, it appears that the libellant is a native 
of Peru; that his parents have both of them 
been dead for five years; that he has no 
guardian, next friend or tutor, who has any 
<Mire or control over him; that for the last 
five years he has been sailing as a seafaring 
man, and taking care of and providing for 
himself, and has dming aU that time made 
his own contracts and received his own mon- 
■ey, and provided for himself; and that he 
personally made the contract on which the 
libel is founded. These facts, which are 
sworn to by the libellant, are not controvert- 
ed. He is shown to be eighteen years of 
age, and, as he has been thus accustomed to 
ti-ansact business for himself, he is not pre- 
sumed to require the protection of a next 
friend or guardian to manage the suit. 

The objection that the libel was premature- 
ly filed, is founded on the sixth section of the 
act of July 20, 1790 (1 Stat 133). That sec- 
tion provides, that "as soon as the voyage is 
ended, and the cargo or ballast be fully dis- 
charged at the last port of delivery, every 
seaman or mariner shall be entitled to the 



wages which shall be then due according to 
his contract; and if such wages shall not 
be paid within ten days alter sudi discharge, 
or if any dispute shall arise between the 
master and seamen or marinei's touching the 
said wages," a summons may issue against 
the master to appear and show cause why 
process should not issue against the vessel 
according to the course of admiralty courts, 
to answer for the wages. If the master does 
not appear, or appearing does not show that 
the wages are paid or otherwise satisfied or 
forfeited, and if the matter in dispute is not 
forthwith settled, then, on a certificate of the 
officer issuing the summons that there is 
sufficient cause of complaint whereon to 
found admiralty process, the clerk is directed 
to issue process against the vessel, and the 
suit proceeds and judgment is given ac- 
cording to the course of admiralty courts in 
such cases. The same section provides that 
notliing contained in it shall prevent a sea- 
man from maintaining an action at common 
law for the recovery of his wages, or from 
having immediate process out of any coturt 
having admiraltj-- jiu'isdiction wherever any 
vessel may be found, in case she shall have 
left the port of delivery where her voyage 
ended before payment of the wages, or in 
case she shall be about to proceed to sea be- 
fore the end of the ten days next after the 
delivery of her cargo or ballast The present 
case does not fall within the provision for 
immediate process just recited. The libel 
avers that the libellant shipped in December, 
1866, at New York, for a voyage to Galveston, 
Texas, and back to New York, as a mariner, 
at §35 a month, and signed shipping articles; 
that his service commenced on the 13th of 
December, 1866; that the vessel, with the 
libellant on board, went to Galveston and 
back to New York; that the libellant was 
discharged from the vessel on the 2d of May, 
1867; that he performed his duty; and that 
a balance of wages of §122.16 is due to him, 
payment of which is refused lij the master. 
The papers on this motion show that on the 
9fh of May, 1867, a United States commis- 
sioner issued a summons to the master and 
owners of the vessel requiring them to ap- 
pear before him on the next day and show 
cause why process of attachment should not 
issue from this court against the vessel, ac- 
cording to the course of admiralty courts, 
to answer the claim of the libellant for 
mariner's wages. The summons was served 
by delivering it on the day it was issued to 
the chief mate on board of the vessel. On 
the retnm of the summons and proof of its 
service, no person appeared for the vessel, 
and the commissioner thereupon certified that 
there was sufficient cause of complaint where- 
on to found admiralty process in the matter. 
The libel was filed on the 10th of May, and 
process was issued upon it and served on 
the same day. 

The affida-\'its on the part of the claimants 
show, that the vessel began to discharge her 
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cargo on the 3d of May, and finished on the 
11th, and that the discharge was made with 
all reasonable dispatch. In addition to the 
averment in tlie libel as to the discharge of 
the libellant, he sweai-s, in his affidavit, on 
this motion, that he was discharged from 
the vessel before he left her. The master 
sweai-s that the libellant left the vessel vol- 
untarily on the 2d of May, without being dis- 
charged, but with the assent of him, the 
master. 

The construction imiformly givpn to the 
sixth section of the act of 1790 has been that 
a suit in admiralty, commenced before the 
time limited by that section, is prematurely 
brought, and will be dismissed. The Mar- 
tha [Case No. 9,144]. In the present case, 
it is insisted by the libellant, that the suit 
was not prematurely brought, for the rea- 
son that the libellant was discharged from 
the vessel, and it is contended that the pro- 
vision of the statute requu'ing ten days to 
elapse after the discharge of the cargo, does 
not apply to a case where the seaman is dis- 
charged from the vessel. The fii'st question, 
therefore, to be decided is, whether the libel- 
lant was discharged. He swears that he 
was. The master swears that he was not. 
But the master also swears that the libellant 
voluntarily left the vessel with the assent 
of liim, the master. The mate merely swears 
that the libellant left the vessel immediately 
on her arrival back at &ew York. On these 
facts, certainly, tie libellant did no*- leave 
tlie vessel without permission, and there is 
nothing in the affidavits on the part of the 
claimants to show tliat the libellant when 
he so left had not a riglit to regard himself 
as discharged. It is not pretended that the 
period of tlie libellant's absence was limited 
by the master, or tliat the master notified 
him to return when he left, or expected him 
to retm-u, or made any provision on board 
of the vessel or elsewhere for his support 
imtil his wages should be payable, as was 
clearly the dutj' of the master on the theory 
that he was not discharged but merely absent 
on leave. The fact of a discharge need not 
be proved by direct evidence, but may be in- 
ferred from circumstances, and I must hold 
in this case that the libellant was dischai-ged 
from the vessel. 

It has always been held in this court, that 
where a seaman is discharged fi'om a vessel 
after her ai-rival, either arbitrarily or with 
his assent, the discharge terminates the con- 
tract, and the provision for ten days' delay 
after the delivery of the cargo is released 
and the seaman may proceed at once for his 
wages. Betts' Adm. Gl; The Cadmus [Case 
No. 2,280]. The ship master or ship owner 
may waive the statutory provision in regard 
to the ten days' delay, and is held to have 
done so in case he discharges a seaman with- 
out paying him liis wages. 

The proceedings on the part of the iniel- 
lant were therefore regular, and the motion 
must be denied. 



Case No. 3,596. 

The DAVID MORRIS. 

[1 Brown, Adm. 273.]* 

District Court, E. D. iMichigan. Feb. Term, 

1871. 
Collision in Attempting to Pass a Raft— Costs. 

1. A tug, having five vessels in tow, while run- 
ning down a narrow, crooked channel, at a 
speed, with the current, of about seven miles 
an hour, overtook and attempted to pass a raft 
of timber in tow, moving at the rate of four and 
a half miles an hour, and occupying about one- 
half the width of the channel. One of the ves- 
sels grounded upon the port bank, and the one 
next astern ran into and injured her: Held, that 
the tug was in fault (1) for not sooner discover- 
ing the raft, and that it was in motion; (2) for 
attempting to pass it in a narrow channel. 

2. The colliding vessel, not being affirmative- 
ly shown to have been negligent, cannot be held 
in fault. 

3. Where the libellant claimed ?70, and re- 
covered but 30 cents, and the respondents 
claimed a larger amount of damages than they 
were able to prove: Held, that neither party 
should recover costs. 

Libel for towing. The libel alleged the 
towing of the bark by libellant's tug, the 
I. U. Masters, from Lake Huron to Lake 
Erie, August 30th, 1868, and claimed sev- 
enty dollars for that service. The answer 
of Rufus K. Winslow and others, owners 
and claimants of the bark, admitted the 
towing as alleged, but denied that the same 
was worth the amount claimed, or that there 
was anything due libellants on account 
thereof, and claimed a recoupment to 
the full amount of the value of the ser- 
vice on account of damages alleged to 
have been suffered by the bark in con- 
sequence of unskillful towing. The facts 
as deduced from the pleadings and evi- 
dence, were as follows: The contract as 
to price was at the usual rate, which was 
seventy dollars. There were five vessels 
in the tow, the bark David Morris be- 
ing the fourth, and the brig Standard the 
fifth. A raft of square timber, also passing 
down, in tow of the tug Clark, was over- 
taken in the narrow channel across the St. 
Clair flats, in the twilight of the morning 
of August 30th, 18GS. The channel at this 
point is about three hundred feet wide. The 
raft was six to eight hundred feet long, and 
one to two hundred feet wide, and was pass- 
ing down the channel nearest its starboard 
bank, but the tail of it was swinging slowly 
to port. The tug Masters attempted to 
pass with her tow on the port hand side of 
the raft. The fii-st two vessels of the tow 
went clear; but the third being the one next 
ahead of the bark, fetched up on the port 
bank of the channel. This made it neces- 
sary for the bark to starboard her helm, 
and fetch up also on the port bank, in or- 
der to avoid a collision with the vessel for- 
ward of her, which she did. The bark hav- 
ing th'is fetched up, the vessel behind her, 



* [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
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the Standard, ran into her, hitting her in 
tlie stern, and causing damages, to repair 
wliicli cost the owners of the hark §69.T0. 
The tugs and their tows were moving with 
the current, which, at that point, was about 
two and a half miles per hour. The tug 
Clark, with the raft, was moving through 
the water about two miles per hour, making 
her total speed about four and a half miles 
per hour. The tug Masters, with her tow, 
was moving through the water about four 
and a half or five miles per hour, making 
her total speed about seven or seven and a 
half miles per hour. The tug Clark was 
seen by the mate of the Masters when at 
least two miles distant, and was then taken 
by him to be a tug aground. It was not as- 
certained on board the Masters that the 
Clark was moving and what she had In tow 
until within about half a mile of her. 

H. B. Brown, for libellant 
Wm. A. Moore, for respondents. 

LONGYBAR, District Judge. The ques- 
tion is, was the tug in fault for attempting 
to pass the tug and raft as she did; and were 
the collision and damage caused thereby? 
Here was a narrow, crooked channel, the 
banks of which were submerged on each 
side by a broad expanse of shoal water, 
and difficult of navigation even in broad day- 
light, and navigated safely at any time only 
by the aid of stakes and other guides. The 
tug was approaching this channel, with its 
large tow of five vessels, the entire length 
of which was not far from 1,800 feet, and 
moving with the current at a speed of be- 
tween seven and eight miles an hour. Ahead 
of her was another tug, just entering the 
channel with a raft of timber of large di- 
mensions, filling nearly or quite one-half the 
channel. Without slackening her speed, or 
waiting for the tug and raft to pass through 
the channel and into the open water beyond, 
where there was plenty of room to pass, 
she overtook the latter, and, at the very nar- 
rowest and most difficult part of the chan- 
nel, attempted to pass, and the catastrophe 
happened. Surely some good excuse must 
be made to appear, in order to hold the tug 
faultless under this state of facts. 

It is claimed, in exoneration of the tug: 
1. That, when the raft was first seen, the 
distance was so short that it was impossible 
for the tug to check down and reduce her 
speed, so as to allow the raft to pass through 
and out of the channel ahead of her, without 
great risk, if not the certainty of the ves- 
sels of the tow being thereby caused to run 
into each other, and that therefore such an 
emergency existed as demanded a prompt 
decision of the officer in charge of the tug, 
and that, although he might not have decid- 
ed upon the course which may now appear 
to have been the best, yet, if he was not 
guilty of negligence in coming to the con- 
clusion he did, there is no liability. The 



court recognizes this doctrine as a sound one 
when the emergency is sudden, and the best 
way out of it is really a question of doubt. 
But in such a case the vessel charged with 
fault must be in no way responsible for the 
emergency. In this case the tug Clark, 
which had the raft in tow, was seen from 
the tug Masters long before the emergency 
happened; and in addition to this the evidence 
is clear to my mind that, with a proper look- 
out upon the Masters, the raft could and 
would have been seen from her long before it 
is stated by her officers to have been seen. 
"When the tug Clark was first seen from the 
blasters, it was the duty of those in charge 
of the latter to keep a close watch upon the 
movements of the formei', and ascertain, at 
the earliest possible moment, whether she 
was aground, as at first suspected, or not, 
and if in motion, whether she had anything 
and what in tow. The Clark was moving 
at the rate of four and a half miles per hour; 
and in the relative position of the two to 
each other, and to the bends of the river, she 
must have been moving diagonally across 
the bows of the Masters, so that, by the ex- 
ercise of ordinary diligence, it could have 
been discovered almost immediately that the 
Clark was in motion, and that she was mov- 
ing towards the entrance to the narrow chan- 
nel. The raft had upon it a house some 
eight or ten feet high, built of boards, for 
sheltering the men. This was also in mo- 
tion, of coui'se, and with the commonest care 
and attention would have been seen almost, 
if not quite, as soon as the tug which had 
it in tow. These rafts, with houses on them, 
are not unusual on these waters, but, on the 
contrary, are of very common occurrence, 
and hence there was no difficulty in deter- 
mining at once what it was the Clark had 
in tow. This would have afforded ample 
time for the speed of the Masters to have 
been checked down to tliat of the tug and 
raft, so as to have allowed tlie latter to pass 
through the channel first, without any possi- 
ble danger to the vessels in tow of the Mas- 
ters. The time and distance would have 
been so ample as to leave no room for doubt 
as to the duty of the officer in charge of the 
blasters to so check her speed. Therefore, 
if the Masters did find herself in the emer- 
gency claimed, in which there was reasona- 
ble doubt as to which was her duty, whether 
to check' her speed or go ahead, she is her- 
self responsible for the emergency, and can, 
of course, claim nothing on account of it. 

In this view of the case it is unnecessary to 
determine whether the emergency claimed 
really existed or not. But I think if we were 
to inquire into it we should find it difficult 
to determine it in favor of the tug. Accord- 
ing to the testimony of those on board the 
tug, the raft was seen when at least half a 
mile ahead. Some of the witnesses state 
it less than that, but I think, taking libel- 
lant's testimony altogether, that is about the 
proof. The relative speed of the tug and tow 
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to that of the tag and raft was about three 
miles per hour, not to exceed that. The 
wind was blowing a stiff breeze nearly 
ahead. The expert testimony is clear to my 
mind, that in these conditions there would 
have been no difficulty whatever in check- 
ing the speed of the tug and tow down to 
that of the tug and raft, in ample time, with- 
out the least danger to the vessels of tiie 
tow, and that when so checked down the 
speed would still have been ample for steer- 
age way. That it was the duty of the officer 
in charge of the tug so to check down, if he 
could with safety, there is no question; that 
he could have done so with safety, is so evi- 
dent, not only from the expert testimony 
but from the nature of the case, that I think 
there was hardly room for such a doubt in 
the mind of a competent officer as the court 
ought to recognize. At all events, the dan- 
ger of undertaking to pass the raft with such 
a tow was so much greater than that of at- 
tempting to check down, that the tug ought 
certainly to have made the attempt to do 
the lattex-. 

2. The second position taken in exonera- 
tion of the tug is tliat the collision was 
caused solely by the fault of the Standard, 
in not either starboarding and fetching up 
also on the bank, or porting and running out 
into the stream in time, so as by the one 
manoeuvre or the other to go clear of the bark 
after she had fetched up, and that therefore 
whether the tug was in fault or not, for at- 
tempting to pass the raft, she is not liable 
for the damages done by the collision. The 
difficulty in maintaining this position is the 
want of proof of faiilt on the part of the 
Standard. The tug being in fault for at- 
tempting to pass tlie raft, as already found, 
the burden was upon her to show that the 
collision and damage were not caused there- 
by. The proof shows that the David Morris 
fetched up about abreast of the tail end of the 
raft, with insufficient room between for the 
Standard to pass, rendering it inevitable that 
if the latter had ported and passed to the 
starboard of the former, she must have col- 
lided with the raft. Hence her only course 
was to starboard and fetch up on the bank 
if possible. There is no proof that she did 
not attempt to do this, or that her failure to 
do it was on account of an unskillful at- 
tempt. Neither does it appear what her con- 
dition or situation was when the eflaergency 
arose, so as to be able to judge whether she 
might have effected the manoeuvre in time. 
It must be remembered that the tug is re- 
sponsible for the emergency, and that the 
burden is upon her to show affirmatively and 
not by inference merely, that the Standard 
might have avoided the bark. Kot having 
done so, she is not exonerated. 

I hold therefore, that the collision and 
damage to the bark were caused by the fault 
of the tug in attempting to pass the raft, and 
that the owners of the bark are entitled to 
have the expenses incurred for repairs there- 



by made necessaiy deducted from the 
amount due the tug for towage, and that the 
tug is entitled to a decree for the balance. 
The right of libellant to be paid for the tow- 
age, and the right of claimants to have de- 
ducted therefrom expenses for repairs arose 
at the same time, and therefore interest can 
be computed only on the balance. 

The proof shows that the piico of the 

towage was $70 00 

Expenses of repairs GO 70 



Balance due libellant. 



30 

A question was raised as to the costs, and 
it is contended on behalf of respondents 
that, under all the circumstances of this 
case, they should recover costs. As a gen- 
eral rule the allowance of costs in admiralty 
is the same as at common law, that is, the 
prevailing party shall recover costs. But in 
the exercise of its equitable power, admiral- 
ty may hold each party to pay his own costs, 
or even the prevailing party to pay costs. 
1 Pars. Shipp. & Adm. 544, and note 2. In 
this case the real contest has been as to the 
liability of the tug for the collision and the 
consequent damage to the bark. Upon that 
issue the libellant has failed, and, instead 
of the respectable sum claimed by him. he 
recovers a merely nominal amount. I think, 
under these circumstances, it would be in- 
equitable to require the respondents to pay 
his costs. On the other hand the respond- 
ents claimed a larger amount for expenses 
of repairs than they were entitled to. It 
may have been, and probably was, by mis- 
take, but this does not help them any on the 
question here presented. I think they are 
not entitled to costs. Equity and fair even- 
handed justice in this case require that each 
party should be left to pay his own costs. 
The Boston [Case No. 1,672]; The Nimrod, 
24 Eng. Law & Eq. 589; The Cynthia Ann, 
Id. 579. Decree for libellant 



Case No. 3,597. 

The DAVID PRATT. 

[1 Ware (495) 509.] ^ 

District Court, D. Maine. April 10, 1839. 

Admiralty Puactice— Failuke to Plead — Igso- 
KANCE AX Excuse — Ixteuuogatohies — Evi- 
dence— Seajien's Wages— Release— Advances 

CUAUGED ox BHIPPIXG AKTICLES. 

1. Before the defendant can be heard in his 
defence or introduce evidence in the cause, he 
must appear and contest the suit either by ex- 
ceptions to the libel, or by answering it. If he 
does neither, the court will hear and adjudge 
the cause ex parte upon the evidence offered by 
the libellant. 

2. But when it appears the defendant has 
neglected to put in an answer through ig- 
norance of the practice of the court, and is at 
the time of the hearing absent, the court is not 
precluded from receiving any evidence which 
his counsel may offer as amicus curiae. 

^ [Reported by Hon. Ashur Ware, District 
Judge.] 
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3. Each party in the admiralty has a right to | 
require the personal answers of the other under [ 
oath to any interrogatories touching the matter 
in issue. 

[Cited in Jay v. Almy, Case No. 7,236; The 
Edwin Baxter, 32 Fed. 296.] 

4. If the defendant refuses to answer any in- 
terrogatory propounded by order of the court, 
the charge in the libel to which the interrogatory 
relates will be taken pro confesso. The answers 
to such special interrogatories are evidence in 
the cause, as well in favor as against the party 
answering, 

5. An acquittance and release under seal, exe- 
cuted by a seaman on the payment of his wages, 
does not in the admiralty operate as an estop- 
pel, but is treated as a common receipt. It is 
prima facie, but not conclusive proof of pay- 
ment. 

[Applied in lieak v. Isaacson, Case No. 8,- 
160. Cited in Dray v. The Kajah, Id. 31,- 
538; Savin v. The Juno, Id. 12,390.] 

6. The charges made on the shipping papers 
of advances to the seamen in the course of the 
voyage are not evidence until verified by the 
suppletory oath of the master. 

[7. Cited in Jordan v. Williams, Case No. 7,- 
528, to the point tnat a master cannot lawfully 
imprison a seaman on shore unless he be unable 
to restrain him on board.] 

This case was formerly before the court 
and was argued on an exception to the libel 
in the nature of a demuiTer. In its original 
form the libel united a cause of damage 
for an assault and batteiy and imprison- 
ment, Tvith a caupe of substractlon of wages. 
The groimd of exception was that the libel 
was multifarious, embracing distinct and in- 
dependent causes of act'on, which could not 
be united in the same proceedings. The ex- 
ception was allowed, and the libel was 
amended by striking out the allegation found- 
ed on the tort [Pratt v. Thomas, Case No. 
11,377], and it now stands as a simple suit 
for wages. No answer was made to the 
amended libel, but on motion of the proctor, 
who appeared for the defendant at the form- 
er hearing, he was allowed to intervene for 
the defence as amicus curiae. The ship- 
ping paper was produced, from which it 
appeared that the libdlant shipped at Wil- 
mington, in North Carolina, May 22, 1S37, 
for a voyage to St. Thomas, and thence to 
one or two ports in the West Indies, and 
thence to her port of discharge in the United 
States, and thence to Portland, for wages 
at the rate of fourteen dollars a month. The 
voyage was performed and the crew dis- 
charged August 15th. The I'bellant claimed 
a balance due of $27; the defence was that 
the whole amount of wages had been paid. 

Codman & Fox, for libellant 
C. S. Daveis, for defendant 

WARE, District Judge. This case has 
come on to a hearing under unusual circum- 
stances. Though it has been standing near- 
ly a year and a half on the docket s nee it 
was heard upon the exception, and the lib 1 
amended, no answer has been put in by the 
defendant to the amended libel. According 



to the regular and established rules of prac- 
tice in the adnuralty, before the defendaot 
can be heard in his defence, or make use 
of any of his proofs, he must enter his ap- 
pearance and contest the suit either by flVng 
exceptions or answering the libel. For until 
this is done no issue is formed, and the 
com*t cannot see what is in controversy be- 
tween the parties. In every court exercis- 
ing a contentious jurisdiction the evidence 
must be confined to the issue, or the mat- 
ters in dispute. Each party must lay the 
foundation for the admisson of h*s proofs 
by suitable allegations in his pleadings. The 
defendant having in this ease neither ex- 
cepted to the amended libel nor answered it, 
has put nothing on the record to which his 
proof can apply. And further, by the prac- 
tice of the admiralty each pai-ty has a right 
to extract evidence in support of his case 
from the personal answers of his adversary. 
Besides the general answer of the defendant 
in which the libel is contested, the libellant 
has a right to require him to answer at the 
bearing any special interrogatories which he 
may put touching the matters in issue. 
Gierke, Praxis Adm. tit. 14; 2 Brown, Civ. 
& Adm, Law, 416; Gammel v. Skinner [Case 
No. 5,210]. Several of the printed rules of 
this court are intended to enforce this right. 
By the 8th rule, if after the return of the 
warrant executed, the defendant does not 
appear, or if after appearing he absents him- 
self, he shall be deemed to be in default and 
contumacy, ^nCL the com*t will proceed to hear 
the cause ex parte. By the 20th rule, if the 
defendant refuses to answer such interrog- 
atories as shaU be propounded to him by or- 
der of the court, the allegations in the libel 
to which the interrogatories relate, and which 
the libellant expects to support by his an- 
swers, shall be taken pro confesso, and the 
court will hear and adjudge the cause ex 
parte, unless the libellant elects to proceed 
by attachment to compel an answer. Gierke, 
Praxis Adm. art. 24. This cause should, 
therefore, according to the ordinary and reg- 
ular com-se of the court, be heard upon the 
evidence produced upon the part of the libel- 
lant only. The defendant has no legal stand- 
ing in court He has neither contested the 
I'bel affirmatively nor negatively; he has nei- 
ther denied the aBegations of the libel, nor 
confessed and avoided them; and has there- 
fore laid no foundation for the admission of 
any evidence. But it is suggested by the 
counsel who appeared for the defendant and 
argued the exceptions to the libel, that he has 
since that time had no opportunity of com- 
mtmicating with his client, that he is most of 
the time absent at sea, is imacquainted with 
the course of proceeding in this court, and 
ignorant of the necessity he is under of put- 
ting in a personal answer to the libel. Now 
although the com'se of the court is the law 
of the court, I have no doubt of its authoi*ity 
to waive its own rules, which are established 
for promoting the cause of justice, so far that 
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they shall not operate as a surprise upon the 
ignorance of a party ana debar him from 
making a just and conscientious defence- If 
the coui-t cannot consistently with its mles 
admit the counsel to intervene for the defence 
as the regular proctor of the defendant, it 
may so far dispense with them as to hear 
any suggestions he may make, or receive any 
proper evidence he may offer in the interest 
of justice as amicus em'iae. But in receiving 
evidence in this in-egular way it is to he 
borne in mind that the defendant has made 
no answer to the allegations in the libel, and 
the libellant has had no opportunity to ti*y 
his conscience by any interrogatories touching 
the matter complained of. 

The evidence then which is offered in sup- 
port of the defence is a receipt and release 
under seal. This instrument, which is signed 
and sealed by all the crew, is attached to the 
back of the shipping papers by wafers and is 
in the following terms: "T\''e the undersigned 
late mariners on board the schooner called 
the David Pratt, of North Yarmouth, on her 
late voyage described on the other side of 
this instrument, and now performed to this 
place of payment, do each for ourselves with 
our signatm-es and seals acknowledge to have 
received of Timothy Pratt, agent or owner 
of said schooner David Pratt, the full sum 
hereunto set against our respective names, it 
being in full for our services as wages on 
board said vessel, and in consideration where- 
of and of one cent to each of us paid, we 
have released and do hereby release and dis- 
chai-ge forever the master, officers, and own- 
ers of said vessel, and each of them of and 
from all suits, claims, and demands for as- 
saults and battei-y, and imprisonment, and 
every other matter and thing of whatever 
name or natm-e against said schooner David 
Pratt, the mastei% o-miers, and officers, to the 
day of this date hereunto set against our 
names." This instniment appears to have 
been regularly executed by the libellant, and 
the execution is attested by a subscribing wit- 
ness. No objection was made to it, though 
it could not have been received, if the objec- 
tion had been taken, without calling the sub- 
scribing witness. The controversy has been 
upon its effect and operation. It is without 
question prima facie proof of payment. If it 
were a receipt in the common form without 
a seal, it would be nothing more. It would 
be no conclusive bar to a suit for the balance 
of wages, if it were made to appear that they 
were not paid or otherwise satisfied. Harden 
V. Gordon [Case No. 6,047]; Thomas v. Lane 
[Id. 13,902]. A receipt in fuU is not conclu- 
sive at common law. but is always open to 
explanation by every kind of legal evidence. 
Ought this receipt between the present par- 
ties to have any greater effect, or be any 
further conclusive on the rights of the libel- 
lant in consequence of having a seal annexed 
to it? The common law does, it is time, 
attribute to an acquittance under seal a 
greater degree of sanctity, and holds it to 



be a higher kind of evidence than a mere 
naked acknowledgment of satisfaction in 
writing, such as is ordinarily given in the 
common ti-ansaetion of business upon the pay- 
ment of a debt. Co. Litt. 352, and Steele v. 
Adams, 1 Greenl. 1. TJsuaUy a pai'ty will 
be estopped from contradicting by parol evi- 
dence the terms of his own deed. But what- 
ever effect a com-t of common law might feel 
itself compelled to give to an insti-ument of 
this kind, it will not follow that a court of 
admiralty will be precluded from looking into 
the consideration for which it was given, 
merely because it is sealed. A court of ad- 
miralty is, as to aU matters falling within 
its jurisdiction, a court of equity. Its hands 
are not tied up by the rigid and technical 
rules of the common law, but it administers 
justice upon the large and liberal principles 
of courts which exercise a general equity 
jurisdiction. Brown v. Lull [Case No. 2,018]; 
The Fortitudo, 2 Dod. 58; The Cognac, 2 
Hagg. Adm. 377. It is particidarly fit that it 
should be free from the artificial and tech- 
nical rules of the common law in dealing 
with contracts between seamen and ship- 
owners. They are parties who do not stand, 
in making their contracts, on even gi'ound. 
Merchants are shrewd, careful, familiar with 
the forms of business, watchful and far-sight- 
ed in providing for their own interests; while 
seamen are ignorant, improvident, and neces- 
sitous, a most useful and necessary class of 
persons to a maritime and copamercial peo- 
ple both in peace and war, gallant and fear- 
less of personal danger, but wholly unable 
to defend their rights against the superior 
knowledge, sagacity, and wealth of theii- em 
ployers. They are therefore wisely, upon 
principles of public policy, as well as private 
justice, placed under the protection of the 
law. They are permitted to sue in forma 
pauperis because if they were not allowed to 
come into court in this way, but were re- 
quired to find security for costs, like other 
parties, it would amount to a practical de- 
nial of justice. Their contracts with ship- 
owners are narrowly watched, and if any un- 
usual stipulations are introduced, departing 
from the usual terms of the contract and re- 
nouncing any advantages which are secm-ed 
to them by the general principles of the mari- 
time law, they will be set aside unless they 
are reasonable in themselves and founded on 
an adequate consideration. The Juliana, 2 Dod. 
504; Harden V. Gordon [supra]; The Minerva, 
1 Hagg. Adm. 347. If the shield of tlie 
law were not thus interposed to protect them 
from the consequences of their own improvi- 
dence, they would be liable from their care- 
lessness, ignorance, and destitution to con- 
stant imposition. In the present case the 
owners who provided this form of a receipt 
did it, as may fairly be presumed, with a full 
understanding of the difference in the legal 
effect of an acquittance and release under 
seal, fi'om that of a simple discharge by pa- 
rol, or in writing not imder seal. They have 
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taken care, therefore, to add to it, for a nom- 
inal consideration of one cent, a release for 
all assaults, batteries, and imprisonments, 
and every other thing. And they may hare 
<;ongi'atulated themselves in the belief that 
they had thus, for the paltry sum of five dol- 
lars, set up a perpetual bar to any claim 
which this seaman may have had, however 
meritorious it might be. But is it to be pre- 
sumed that this ignorant and uneducated 
mariner, (for he could not ■write his name, 
nnd he signed both the shipping paper and 
the release by his mark,) is this com't bound 
to presume that he executed this instrument 
with a full Imowledge of the doctrines of the 
<!ommon law, in regard to estoppels? It 
would be a presumption dn-ectly against fact, 
for the first tiling he did after ex'^cuting this 
instrument was to apply to the laws of his 
<i0uutry for redress of these very injmies 
which he had released. There is quite as 
much reason for holding a settlement and 
acquittance, after the wages are earned, open 
to the equitable consideration of the com't, 
as the terms of the contract itself. The same 
reasons apply with equal, and some of them 
with augmented force. Seamen are not a 
class of men who ordinarily make provision 
against the future. On their return from a 
voyage they are usually dependent on their 
wages for present support, and if they are 
withheld they ordinarily find themselves m 
a state of entire destitution, not only without 
present means to provide for their immediate 
and most pressing necessities, but without 
credit. If their employers choose to impose 
upon them hard terms, they are obliged to 
take what is offered them to meet their im- 
mediate wants or forthwith to re-ship in an- 
other vessel. They are thus placed too much 
in the power of the owners to be able to 
negotiate with them on equal terms. If the 
owners choose to make use of that power 
to drive a hard bargain, and compel seameu 
to a settlement on unjust terms, both public 
policy and private justice require that such 
settlements should be open to a re-examina- 
tion, so that the men should not be deprived 
of a just remuneration for their services. A 
receipt, or release of a seaman, I hold to be 
no bar in the admiralty to a siut for his 
wages, with whatever parade of seals and at- 
testing witnesses it may be smTounded, pro- 
vided it is proved that they have not been 
paid or otherwise satisfied. 

If the libellant is not precluded from prov- 
ing the truth of the case, let us see what evi- 
dence is produced to overcome the receipt, as 
this is beyond doubt proof of payment, until 
It is falsified either by positive proof or 
strong and reasonable presumptions. The 
libel alleges that at the time of the discharge 
but five dollars were paid for the whole bal- 
ance of wages due J that deductions were 
made from the wages, which are not author- 
ized bj' law; and that a balance of twenty- 
seven dollars now remains due and unpaid. 
Two witnesses have been examined in sup- 



port of this allegation in the libel. The depo- 
sition of the first, Orcutt, was taken to sup- 
port the libel in its original form, and relates 
principally to that part which has been 
stricken out He merely says, at the close 
of his deposition, that only five dollars was 
paid Thomas at the time of his dischaige, 
without mentioning any circumstances relat- 
ing to the payment. The other witness, Ad- 
ams, whose deposition was taken after the 
libel was amended, states the same fact and 
adds, that he was not in the cabin when 
Thomas was paid, but was within hearing 
where he could see the master and Thomas 
through the skylight; that he saw the mas- 
ter give Thomas a five dollar bill, that he 
heard him say that nothing was due to him 
after deducting prison expenses and other 
charges, but that he would make him a pres- 
ent of five dollars. Thomas complained and 
was dissatisfied; but the master told him, 
in language not fit to be here repeated, that 
this was aU he would give him, and he might 
sue if he pleased. The witness saw the bill 
when Thomas came out of the cabin. 

It is said that this is loose and uncer- 
tain testimony to control a written and 
formal receipt It undoubtedly is so. It is, 
however, precise and distinct as to the 
amount paid at that time. It is also distinct 
to the fact that the master insisted on de- 
ducting certain charges for prison expenses, 
board, and lost time, though the amount is 
not stated. And in confirmation of the fact 
that deductions were made for prison ex- 
penses, it is to be observed that the libel in 
its original form particularly set forth an 
imprisonment at St Thomas, by order of the 
master, and claimed damages for the wrong, 
and the imprisonment is fully proved by the 
witnesses. Expenses must have been in- 
curred, and it is a fact which has so often 
been brought to the knowledge of this court, 
that masters are in the habit of deducting 
these expenses from wages, that it is not 
easy to forget it And I think it can hardly 
be the duty of the com*t to be judicially bhnd 
to a practice, which is familiarly known to 
all persons convei-sant with the usages of 
owners and masters in their settlements with 
seamen, and to none better known than to 
the court itself. This practice cannot in- 
deed be referred to as proof that the deduc- 
tions were made in this particular case, but 
it at least adds something, if any thing were 
wanted, to the credibility of the testimony. 
If a master imprisons his seamen in a for- 
eign gaol, he always does it at the risk of 
being called upon to answer for it on his 
return home. His right to punish his men 
in that way, except in cases of aggravated 
misconduct and insubordination, is, to say 
the least, questionable, and if he does re- 
sort to it he is never permitted to charge the 
expenses upon the men, nor deduct their 
wages during the time of the imprisonment. 
Brown v. The Nimrod [Case No. 17,959]; 
Magee v. The Moss [Id. S,9J4]. So is the law. 
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and the evidence satisfactorily proves that 
deductions of this kind were made from the 
libellant's wages. If the evidence is not 
more full and precise, the fault is not whol- 
ly with him. The master took care to have 
an attesting witness to the receipt. That 
witness, if he had been produced, and it 
belonged to the master to produce him, could 
have stated the facts with precision. Nor 
is this all. The libellant is entitled to ex- 
tract evidence from the personal answers 
of the master to such interrogatories as he 
may choose to propound. Now I observe 
that there are at the close of the Ubel sev- 
eral direct and pointed interrogatories put 
to the master on this very point, with a 
prayer that he may be required to answer 
them on oath; that is, whether five dollars 
was not all that was paid the libellant at 
the time of his discharge, whether he was 
not imprisoned at St, Thomas by the mas- 
ter's order, what were the expenses of the 
impx-isonment, and whether these were not 
charged upon the libellant and deducted from 
his wages. , The master by answering these 
interrogatories would make his answers evi- 
dence. For though the general answer of 
the respondent is not properly evidence any 
further than the charges in the libel, which 
are equally verified by oath, yet the answers 
to special interrogatories, which are some- 
times subjoined to the libel, and sometimes 
put at the hearing, are evidence. If he re- 
fuses to answer, the reasonable presump- 
tion is that he cannot answer them in 
his own favor, and the court will therefore 
take the charges in the libel upon which they 
are founded as confessed. It cannot be ex- 
actly said in this case that the master has 
refused to answer, and the rules of practice 
have so far been waived in his favor as to 
receive and hear the evidence in the defence 
without an answer. But it is the duty of 
the court to take care that this indulgence 
to the defendant shall not work injustice to 
the libellant. He has offered evidence which, 
uncontrolled by any other testimony, is suffi- 
cient to impeach the correctness of the re- 
ceipt, and as the master neither answers 
the interrogatories propounded, nor produces 
the subscribing witness, this evidence is left 
to press upon the case with its full weight. 
This evidence is, that the master made de- 
ductions from the wages which he was not 
authorized to do by law, and that only five 
dollars were paid to Thomas at the time of 
his discharge. The master has charged 
Thomas on the shipping paper with fourteen 
dollars, or one month's wages, advance paid 
on shipping. The libellant admits but seven 
dollars, or half a month's advance. One of 
the witnesses says that he received five or 
six dollars with some tobacco, but that he 
received no clothing. The charge of the mas- 
ter on the shipping paper, fortified by his 
suppletory oath, would be proof. But I do 
not see that the charge alone, unsupported 



by oath, is any further evidence than any 
book charge. The signature of the seaman 
to the articles is proof only of the contract 
It is not an acknowledgment of any charges 
which the master may enter on the shipping 
paper against him, either in the course of 
the voyage or before it commences. Such 
charges to be raised into evidence require 
to be verified by oath, and the master, I pre- 
sume, would be allowed to tender his oath 
in support of them as a shopkeeper is per- 
mitted to swear to his books. It appears 
by the shipping paper that the libellant 
shipped the 22d of May, and was discharged 
the 15th of August. This makes 2 months 
and 25 days, which at $14 a month amounts 
to $39.65. Deduct from this $T paid in ad- 
vance, and $5 at the end of the voyage, and 
there remains $27.Go, the balance due. 
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Case Wo. 3,598. 

In re DA-STDSON. 

[2 Ben. 506;^ 2 N. B. B. 114 (Quarto, 49).] 

District Court, E. D. New York. Sept. Term, 

1868. 

Bankrtjptci' — Conflict of Jurisdiction — Title 
TO Property — Practice. 

1. Where property had been levied on by a 
sheriff as the property of D., and was duly tak- 
en from his possession in a suit of claim and de- 
livery brought in a state court by other parties 
who claimed to own it, and who gave the usual 
undertaking for its return, if such return was 
adjudged, and in due course of such suit it was 
delivered to the plaintiffs, and a warrant in 
bankruptcy havinjr been issued in proceedings 
against !>., the marshal, under such warrant, 
took the property from the plaintiffs' possession 
and delivered it to the assignee in banliruptcy, 
and they applied on affidavits for an order di- 
recting the assignee to deliver it back to them: 
EeU, that the case was not one of any conflict 
between the marshal and the oflicers of the state 
court. 

2. The remedy of the parties was by a suit 
against the marshal or the assignee, or by bill 
in equity or petition. 

3. The motion must be denied, but that the as- 
signee should make no disposal of the property 
for ten days, to enable the parties to take pro- 
ceedings to protect themselves. 

This was a motion for an order du'ecting 
the assignee in bankruptcy to surrender the 
possession of certain coal, held by him as 
part of the propeity of one George J. G. 
Davidson, a bankrupt. It appeared from the 
papers that the coal in question, when in pos- 
session of Davidson, was levied on by the 
sheriff, by virtue of an execution against 
Davidson. Subsequently it was taken from 
the possession of the sheriff by the coroner, 

^ DEleported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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by yirtue of proceedings for claim and de- 
liveiy instituted in the supreme court of tlie 
state by the parties now moving, "who were 
the ori^nal owners of the coal, and who in- 
sisted that the title to the coal never passed 
from them to Davidson for the reason that 
he obtained possession by reason of fraudu- 
lent representation. At the time the cor- 
oner took possession of the propferty, he re- 
ceived from the plaintiffs in replevin an un- 
dertaMng, as required by the statute, for the 
retm-n of the property, if return thereof 
should be adjudged, and for the payment of 
such sum as might, for any cause, be re- 
covered against the plaintifts. And no retm*n 
of the property having been required by the 
defendant in that action, as might have been 
done under the statute, the properly was de- 
livered by the coroner to the plaintiffs in re- 
plevin, from whom it was, however, taken 
by the marshal of the United States, by vu:- 
tue of a warrant in bankruptcy, issued out of 
this com-t against Davidson. Subsequently, 
the marshal delivered the property to the as- 
signee in banla-uptcy, who held the same 
as property of the bankrupt, and claimed 
title thereto by virtue of the assignment in 
banliruptcy. TJpon such a state of facts, the 
plaintiffs in replevin moved the com*t, upon 
affidavits, for a summary order, directing 
the assignee to deliver them the property. 

BENEDICT, District Judge. The facts 
presented in these papers do not make out 
a case of conflict bet^veen the marshal and 
the officers of the state court as to the pos- 
session of the property in question; nor do 
they require the interference of the court by 
its summary order to avoid a conflict of juris- 
diction. This property has not been taken 
by the mai-shal from the officers of any court, 
but from private persons, who claim to be 
the owners of it. No interference with the 
process of the state court, by any officer of 
this court, is shown, and no officer of the 
state com't makes application to this court 
for protection. The remedy of these pai'ties, 
therefore, is not by an application like the 
present, but by an. action at law against the 
marshal or the assignee; or, perhaps, by a bill 
in equity, where all the rights of all parties 
could be passed on and determined; or by a 
petition in accordance with the suggestion 
made by the supreme court, in Buck v. Col- 
bath, 3 WaU. [70 U. S.] 347, It might be 
that the present proceeding could, without 
injustice, be treated as such petition; but I 
forbear to do so, in order to give these par- 
ties opportunity to indicate, by a formal peti- 
tion, a clear intention to submit the question 
of theh^ titie in this property to the determi- 
nation of the court. 

The motion is therefore denied, but the 
assignee will forbear to make any disposal 
of the propa-ty for the space of ten days, 
imless by consent of the parties here moving, 
to enable them to take such proceedings to 
protect their rights as they may be advised. 



Case 3Sro. 3,599. 

In re DAVIDSON. 

[4: Ben. 10; ^ 3 N. B. R. 418 (Quarto, 106).] 

District Gom-t, S. D. New York. Jan. Term, 

1870. 

BaNKRCPTCY — V01t> JUDGJIEXT — FOKFEITUKE OF 

Debt — Duty of Ckeuitok. 

1. M. a creditor of D. an insolvent, knowing 
that he was insolvent, commenced an action 
against him in a state court, and, without oppo- 
sition, obtained a judgment against him and is- 
sued an execution, under which the sheriff levied 
on and sold D's. property. A few days after 
the levy, creditors of D. filed a petition against 
him in involuntary bankruptcy, on the ground 
of his having so suffered his property to he taken 
on legal process, with intent to give a preference 
to M. D. denied the act of bankruptcy, but, 
before the matter was tried, he filed a petition 
to be declared a bankrupt and an adjudication 
of bankruptcy was made against him. The as- 
signee in bankruptcy, having been chosen, filed a 
petition to have the judgment in favor of M. 
against D. set aside, to have M. pay over to the 
assignee the money which he had received from 
the sheriff on the execution, and to have the 
sheriff also pay over the amount remaining in 
his hands, and to have the proof of debt filed 
by M. in the bankruptcy proceedings disallowed 
and stricken out: Held, that M. had reasonable 
cause to believe that D. was insolvent, and that 
a fraud on the bankruptcy act was intended 
within the 35th and 39th sections [14 Stat. 534]. 

[Cited in Re Tonkin, Case No. 14,094; Has- 
kell V. Ingalls, Id. 6,193; Re Hunt, Id. 6,- 
882.] 

2. As M. had not availed himself of the locus 
penitentiae given to him by the 23d section of 
Sie act, but had resisted the claim of the as- 
signee, he must pay the penalty imposed by the 
39th section of the act. 

[Cited in Re Dunkle, Case No. 4,160; Re 
Reece, Id. 11,633; Re Stephens, Id. 13,365; 
Re Leland, Id. 8,230; Re Baxter, 25 Fed. 
701.] 

3. M., after taking possession of the property 
of D. under his judgment, should have thrown 
D. into bankruptcy for that act, and then have 
turned the property over to the assignee. 

4. The prayer of the petition must be granted. 

G. A. Seisas, for assignee. 
J. E. Parsons, for Mowbray. 

BLATCHFORD, District Judge. Th's is a 
petition by Lionel Closes, assignee of the 
bankrupt [Charles A. Davidson], praying that 
a judgment recovered against the bankrupt, 
in the superior court of the city of New Ycrk, 
on the 21st of July, 1S6S, by one Oliver Mow- 
bray, for $5,182.80, be set aside and declared 
void; and that said Mowbray be ordered to 
pay over to the petitioner the sum of §1,- 
231.50, received by him upon an execution is- 
sued on said judgment; and that the sheriff 
of the city and county of New York, to whom 
such execution was issued, be ordered to pay 
over to the petitioner the sum of ?2 847.02, 
now in his hands as assets of said bankrupt, 
realized on a sale of the property of said 
bankrupt on said execution; and that the 
proof of debt against the estate of said bank- 
rupt, filed by said Mowbray, be rejected and 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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disallowed and stricken out. The judgment 
was recovered hy default. Tlie execation 
was issued on the 21st of July, 1S6S, to th? 
said sheriff. On the same day, the sher f£. 
levied on the personal property of the bank- 
rupt, under the execution, and took it in'o h s 
possession. He afterwards sold it, under 
such levy, for $4,078.52. Of this sum $1,231.- 
50 were paid over to Mowbray. The balance 
now in the hands of the sheriff, less his fees, 
is $2,380.22. On the 2Sth of JuTy, 1868, cred- 
itors of the banki'upt filed a petition against 
him in this court, praying that he might be 
adjudged a bankinipt. The act of bankrupt- 
cy alleged in the petition was that, being in- 
solvent, or being in contemplation of insol- 
A'-ency, he procured and suffered his prox>ei'ty 
to be taken on legal process in favor of said 
Mowbray on said execution, with intent 
thereby to give a preference to said Mow- 
bray, and with intent, by such disposition of 
his property, to defeat and delay the opera- 
tion of the bankrupt act. After a denial 
of banki'uptcy and a trial by the court, the 
bankrupt was, on the 22d of February, 1869, 
adjudged a bankrupt, on said petition. On 
the 29th of December, 186S, the bankrapt 
Hied in this court his voluntary petition to 
be adjudged a banlurupt, on which he was 
adjudged a bankrupt on the loth of January, 
1869. At the first meeting of creditors, on 
the 12th of February, 1869, Moses was elect- 
ed assignee. The petition now under con- 
sideration was filed on the 4th of March, 
1869. The gi-ound on which it proceeds, in 
asking the relief it prays for, is, that, at the 
time of the entry of the said judgment, and 
of the levy and sale thereunder, the bank- 
rupt was insolvent; that he suffered and 
procured his property to be taken on said 
execution, with intent to give a preference to 
Mowbray, and with intent, by such disposi- 
tion of his property, to defeat and delay che 
operation of the bankruptcy act; and that, 
at tlie time of the commission of the said act 
of banla-uptcy by the bankrupt, and at the 
time Mowbray received such preference, 
Mowbray had reasonable cause to believe 
that a fraud on the act was intended, and 
had reasonable cause to believe, and in fact 
knew, that the bankrupt was insolvent On 
the 24th of February, 1869, jMowbray filed a 
proof of debt against the estate of the bank- 
rupt, on the said judgment, for its full 
amount, less such amount realized upon said 
execution as he might finally be deemed en- 
titled to receive, and the amount already then 
received thereupon, provided the same should 
finally be deemed to be a valid payment. 

On the answers of Mowbray and of the 
sheriff to the petition proofs have been taken, 
and the case comes up now for decision. 
There is no room for doubt, on the evidence, 
that, as a matter of fact, the bankrupt was 
insolvent when he suffered his property to 
be taken on the execution, and that he suf- 
fered such property to be so taken with in- 
tent to give a preference to Mowbray, as a 



creditor of his, and that Mowbray at that 
time had reasonable cause to believe that the 
banla'upt was insolvent, and that a fraud 
on the bankruptcy act was intended, within 
the 35th and 39th sections thereof. 

It is urged, on the part of Mowbray, that, 
although the bankrapt was insolvent when 
the levy was made, and although Mowbray 
had reason to believe so, yet the bankrupt 
had, prior to that time, committed no act of 
bankruptcy; that the position of Mowbray 
was only that of a diligent creditor, to whom 
no other course was open, using the arm of 
the law to collect a valid debt; that, if the 
relief asked for in this case is to be gi'anted, 
an insolvent debtor who has not committed 
any act which subjects him to be proceeded 
against as an involuntary bankrupt, may 
practically set his creditors at defiance; that 
the knowledge that such relief as that here 
asked for will be granted, if the creditor pro- 
ceeds to take the property of the debtor on 
legal process, under the circumstances exist- 
ing in this case, and if the debtor is after- 
wards adjudged a bankrupt, will deter him 
from doing so; and that thus, if the debtor 
does not choose to go into voluntary bank- 
ruptcy, no remedy whatever will be open to 
the creditor. This view is fallacious. The 
penalty upon the creditor, provided for by 
the 39th section, of not being allowed to 
prove his debt in bankruptcy, is enforceable 
against him only in case he compels the as- 
signee to resort to legal proceedings to re- 
cover back the property ti'ansf erred in vio- 
lation of the act, and in case such proceed- 
ings ai*e successful. If he accepts a prefer- 
ence, having reasonable cause to believe that 
it was made or given by the debtor contraxy 
to some provision of the act, he cannot prove 
the debt or claim on account of which the 
preference was made or given, or receive any 
dividend therefrom, until he shall first have 
sm'rendered to the assignee all propei-ty, 
money, benefit or advantage received by him 
under such preference. Such is the provi- 
sion of the 23d section of the act, and it must 
be construed in connection with the 39th sec- 
tion. In such manner that, if possible, both 
may stand. The construction which this 
court has given to these two sections, in re- 
spect to the provisions in question,— In re 
Montgomery [Case No. 9,727],— has been, tliat 
the clause in the 39th section, in respect to 
not allowing the a-editor to prove his debt 
in bankruptcy, applies only to cases in which 
the assignee is compelled to resort to legal 
proceedings to recover the property; that the 
creditor who claims to retain the proporlj' 
makes himself conclusively a party to the 
fraud against the act, by resisting the claim 
of the assignee to recover the property, in 
case the assignee is successful; but that 
where the creditor avails himself of the locus 
penitentiae given to him by the 23d section, 
by voluntai'ily siu*rendering the property to 
the assignee, he ceases to be a party to the 
fraud, and may prove his debt in bankraptcy 
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and receive dividends on it. This removes 
all tlie embarrassment and difficulty suggest- 
ed in this case. Mowbray, after taking die 
propei-ty of the banki-upt on legal process, 
could himself have thx'own him into banli- 
ruptcy for that act, and could then have vol- 
untarily turned over the property so taken 
to the assignee. Instead of having done 
so, he resists the claim of the assignee after 
othei-s have put the debtor into bankruptcy, 
and he must now pay tlie penalty plainly 
imposed by the 39th section, and which he 
might easily have avoided. 

The prayer of the petition is granted in re- 
spect to both aiowbray and the sheriff, and 
the claim of Mowbray, embraced in his proof 
of debt, must be rejected. 



Case No. 3,600. 

DAVIDSON V. AlZilS. 

[11 West. Jur. 151; .Syllabi, 122; 23 Int. Rev. 
Rec. 49.] 

Circuit Court, D. Minnesota. Feb. 3, 1877. 

MOUTQAGD FoitECLOSUBE — INADEQUATE SECURIxr 

— appointment of receiver for rents and 
Profits. 

1. Where in the foreclosure of a mortgage 
of real estate, the property mortgaged is insulh- 
cient to satisfy the indebtedness secured, and 
the mortgagor is insolvent, the court has l^e 
power independeiit of any contract lien upon the 
rents and income of such property, to appoint a 
receiver for such rents and income, and apply 
the same upon the indebtedness, as well for the 
period allowed by law for redemption from the 
foreclosure sale, as during proceedings pending 
the sale. 

2. The special equity growing out of the in- 
adequacy of security, and insolvency of the 
mortgagor, is superior to the legal right given 
by the statute, allowing the mortgagor to re- 
main in possession during the period allowed for 
redemption. 

A receiver of rents and income was ap- 
pointed, pending the foreclosm-e of a mort- 
gage on productive real estate. A sale was 
made June 2, 1876, under a decree and the 
complainant [William F. Davidson], the 
mortgagee, was the purchaser, and received 
a certificate entitling him under the laws of 
the state of Minnesota to a deed, and the pos- 
session of the property at the exph'ation of 
one year from the date of the order confirm- 
ing the sale, unless the premises shall have 
been previously redeemed- A deficiency re- 
mains after application of the proceeds of the 
sale, which by the terms of the decree Lo- 
renzo Allis was ordered to pay to the com- 
plainant. The receiver is not discharged. 
He has collected $2,111.24 from the rents of 
the premises, which has been paid into the 
registry of the com-t and is deposited to the 
credit of this suit. Application by petition 
is made for an order directing this amount to 
be paid upon such deficiency, which is re- 
sisted by the defendant Allis, the mortgagor. 
It is m'ged that the rents collected after the 
sale of the property under the decree cannot 
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be applied on the deficiency, as no equitable 
lien existed after the sale under the decree. 

Bigelow, Flandrau & Clark, for petitioner. 
H. J. Horn and Lorenzo Allis, contra. 

NELSON, Cu-euit Justice. The fee of the 
property was mortgaged, and no contract 
lien was given upon the rents and income. 
A receiver of rents and income was appoint- 
ed, on account of the insufficiency of the fee 
to satisfy the debt and interests and costs and 
the inability of the mortgagor in possession, 
personally liable for the debt, to answer for 
the deficiency. When the mortgage became 
due and payable, an eqmtable right to the 
rents was created, growing out of the fact of 
the insolvency of the mortgagor, and the in- 
adequate security. A sale of the property un- 
der the decree demonstrates the justice of 
the order appointing a receiver, for a large 
deficiency exists. The special equity subject- 
ing the rents to apply upon the deficiency 
arising upon the sale of the mortgage se- 
cm'ity, authorizes the receiver to collect the 
rents and income xmtil possession is delivered 
over to the pm'chaser. True the law of Min- 
nesota gives the mortgagor the possession of 
mortgaged property after sale as before, and 
until the time for redemption expires; but 
this does not restrict the power of a court of 
chancery to take charge of the rents and in- 
come and enforce a superior equity. The 
special equity growing out of the facts, as 
above stated, is supei'ior to the legal right 
claimed. Let an order be entered as prayed 
for. 
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Case ITo. 3,601. 

DAYTDSON v. BROWN. 

[l.Cranch, C. C. 250.]^ 

Circuit Court, District of Columbia. July 
Term, 1805. 

Action on Bond Payable in Instalmients— 
Verdict. 

In an action upon a bond conditioned to pay 
money by installments, if the verdict be rendered 
before all the installments are due, the jury 
must find how much is due upon each install- 
ment and when payable, as well those to become 
payable as those already payable. 

Debt, on bond, conditioned to pay ?460, 
on 1st January, 1804; §460, on 1st Januaiy, 
1805; ?460, on 1st January, 1806; and 5460, 
on 1st January, 1807, The writ issued in 
June, 1804. The trial was in August, 1805. 
Plea, payment, and issue. See the act of 
assembly of Maryland, 1785, c. 80, § 13. 

]Mr. Morsell, for plaintiff. 
Mr. Key, for defendant 

THE COURT directed the jm-y that if no 
payment was proved they ought to find the 

* [Reported by Hon. William Cranch, Chief 
Judge.] 
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issue for the plaintiff, and also find what 
amount of principal and interest is now due 
and paj-able, and what further sum will be- 
come payable, and when. 

The judgment was entered as follows: 
Judgment on the verdict, for the penalty 
and costs, to be released on the payment of 
§1187.33, with interest thereon from this date 
till paid. And on the payment of $520.80, 
with interest thereon from the 1st day of 
January, 1806, till paid, with liberty to take 
out execution therefor after that day. And 
on the payment of $476, with interest there- 
on from the 1st day of January, 1807, till 
paid, with liberty to take out execution there^ 
for af to: that day. 



Case No. 3,602. 

BA^TCDSON V. BTJEH. 

[2 Cranch, C. C. 515.] ^ 

Circuit Court, District of Columbia. Dec. 
Term, 1824. 

Appeals prom Justice op the Peace — Appeai*. 
ABLE Judgments. 

1. An appeal does not lie to this court from 
the judgment of a justice of the peace in a 
cause which has been tried by a jury before 
the justice. 

2. Quaere, whether a justice of the peace in 
the District of Cohimbia is a judge of a court 
of the United States within the meaning of the 
constitution of the United States, in relation to 
the tenure of office. 

[Cited in Hellrigle v. Dulany, Case No. 6,343.] 

This was an appeal from the judgment of 
a justice of the peace in a case, above the 
value of §20, which had been tried by a jury 
before the justice under the act of the 1st 
of March, 1S23 [3 Stat. 743], "to extend the 
jurisdiction of the justices," &c. It was ob- 
jected, that a justice of the peace trying 
causes by a jury, was a judge of an inferior 
court of the United States, and therefore 
ought to be appointed quamdiu se bene 
gesserit; and not having been so appointed, 
but holding his office only for five years, he 
was not a competent judge, and had no ju- 
risdiction of the cause. It was also sug- 
gested that a cause once tried by a jury 
could not at common law be tried again by 
jury in another court; nor could the fact be 
afterwards tried again by the court 

THE COUR-T (MORSELL, Circuit Judge, 
conti*}!) was of opinion that the justice had 
jurisdiction; but that under the 7th amend- 
ment of the constitution of the United States, 
which declai-es that "in suits at common 
law," "no fact tried by a jury shall be other- 
wise re-examined in any court of the United 
States, than according to the rules of the 
common law," there cannot be a trial by 
jury in this court of a cause which has been 
tried by jury before a justice of the peace. 

* [Reported by Hon. William Cranch, Chief 
Judge. J 



This cause has been tried by jury before the 
justice, and by the rules of the common law 
it cannot be re-examined by a jury in any 
other court; nor by the judges without a 
jury. 

And CRANCH, Chief Judge, was of opin- 
ion that a writ of error, upon a bill of excep- 
tions, will only lie to a court of record. The 
proceedings of com-ts not of record, can, by 
the common law, only be brought up by cer- 
tiorari, if brought up at all; and not by ap- 
peal. 

Upon the question whether tlie justice had 
jurisdiction, CRANCH, Chief Judge, was of 
opinion that if the justice was such a judge of 
an inferior court of the United States, as is in- 
tended by the third article of the constitution 
of the United States, the same article fixed 
the tenure of his oflSce, and it could not be 
altered by an act of congress. And that if 
he was not such a judge, then the argument 
from the constitution did not apply to his 
case. 
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Case Ho. 3,603. 

DAVIDSON V. DONOVAN et al. 

[4 Cranch, C. C. 578.] ^ 

Circuit Court, District of Columbia. March 
Term, 1835. 

Attachment — Service of Kotice to Corpora- 
tion-. 

An attachment of credits in the hands of the 
Chesapeake and Ohio Canal Company is suffi- 
ciently served by notice to the clerk of the com- 
pany. 

Mr. Marbury, for garnishees, contended 
that the service of the attachment by a notice 
to the clerk of the company was not suffi- 
cient, because he was not the proper officer 
to be summoned; and because not served in 
the presence of two witnesses. The attach- 
ment was also served upon W. Gunton, one 
of the directors. This was also objected to 
by Mr. Marbury, who contended that the 
service should have been upon the president 
of the company. 

air. "Woodward, the deputy-marshal, testi- 
fied that he had been in the habit of always 
serving tbe process on the president and di- 
rectors, until they directed him to serve 
process on their clerk, which they said would 
be sufficient. 

THE COURT (nem. con.) was of opinion 
that the seiwice of the attachment on the 
canal company, by giving the notice to Mr. 
Ingle, their clerk, as the officer, Mr. "Wood- 
ward, was requested to do by the president 
and directors, was a sufficient service. 

^ [Reported by Hon. "William Cranch, Chief 
Judge.] 
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Case 'No, 3,604. 

DAVIDSON V. DBAPBit.^ 

[5 Int. Eev. Eec. 94.] 

Circuit Court, S. D. New York. Feb. 21, 1867. 

■CosTOjrs Duties— Cokolusivexess of Appraisal 
— Purchase iit Depreciated Cukbency— Wooi>. 

[Wool imported from the Argentine republic 
under the act of June 30, 1864 (13 Stat.^ 20G), 
Tvas purchased as shown by the invoice, in de- 
preciated paper money, at a price which, when 
reduced to United States money according to 
the value of gold on the day of purchase, was 
less than 12 cents per pound. The wool was 
Jiot shipped for some time after the purchase, 
the currency fiuctuating in the meantime, but 
the actual value on the day of exportation, cal- 
culated according to the value of gold on that 
-day, was also less than 12 cents a pound. If, 
however, the invoice price were calculated ac- 
<:ording to the value of gold on the date of ship- 
ment, such price exceeded 12 cents. This 
method was adopted by the appraiser in mating 
the valuation, thus rendering the wool dutiable 
at 6 instead of 3 cents a pound, under the act 
of June 30, 1864. Held, that this appraisement 
was not conclusive on the court, although no re- 
appraisement was demanded, and, as the wool 
was actually worth less than 12 ceijts at the 
time and place of shipment, the importer could 
recover the excess of duty paid.] 

In this case suit was brought [by Edward 
F. Davidson against Simeon. Draper, late col- 
lector of the port of New York] in the circuit 
-court, for the district of New York, to recover 
duties exacted upon wool imported from 
Buenos Ayres in May, 1865. One invoice of 
224 bales was pm*cbased there December 9, 
1864, and shipped February 1, 1865. The 
other invoice, of 100 bales, was pm-chased 
there January 13, 1865, and sbipped Feb- 
ruary 10, 1865. The purchases were made in 
the depreciated paper dollar of Buenos Ayres. 
The consul certified on the back of eacb in- 
voice the rate of the paper dollar in gold 
doubloons, both at the date of the purchase 
4ind at the date of the exportation, the value 
having varied during the interval. The wool 
having also fallen in value diu-ing the same 
time, the importer, on entering the wool, pre- 
sented the invoice, but stated in his entry 
the actual value of the wool at the date of 
shipment The appraiser, however, reported 
the value at "over 12 and less than 24 cents 
per pound," and duly -was assessed and col- 
lected at the rate of 6 cents per pound in- 
stead of 3 cents per pound, "Which would have 
been the legal rate if the value of the wool 
had been less than 12 cents. It appeared on 
the ti-ial, February 21, 1867, that if the price 
of the wool when piurchased had been re- 
duced to United States cm'rency, valuing the 
paper dollar at the rate on the day of pm-- 
chase as certified by the consul, the value 
-would have been less than 12 cents per 
pound; also, that if the price in paper money, 
at the date of exportation, had been reduced 

^ [From collection of "Trials" in the library 
of the United States supreme court at Washing- 
ton, D. C. 5 Int. Kev. Rec 94, contains but 
a partial report, and the title of Davidson v. 
Smythe.] 
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according to the value of gold at the date 
of exportation, the value -would have been 
less than 12 cents per pound. The only 
method of valuing the tvooI at more than 12 
cents per pound was by its cost in paper 
dollars on the day of pm'chase, reduced ac- 
cording to the value of gold on the day of 
ejqportation. These facts were testified to by 
the appraiser, who swore that the actual 
value of the wool, at the date of shipment, 
was less than 12 cents per pound, and that 
such would have been his appraisement if 
he had not supposed he was controlled by the 
value stated in the invoice, undei* which im- 
pression he made his return, "by taking the 
value of the invoices and reducing them ac- 
cording to the consular certificate on the day 
of the shipment" Upon the foregoing facts 
the judge directed a verdict for the plaintiff; 
motion was made by the district attorney for 
a new trial, but after argument, judgment 
was rendered on the verdict The question, 
coming before the treasury department, 
whether or not the case should be taken to 
the supreme court on error or appeal, was 
carefully considered by the collector of New 
York, the district attorney, the solicitor and 
the secretary of the treasury, and after full 
advisement it was decided' to pay the amount 
claimed, and the stmi of §10,564.29 was ac- 
cordingly paid, April 29, 1868. 

Extract from brief of Webster & Craig: 

Questions respecting the conclusiveness of 
apprMsements have arisen on the importa- 
tion of wool under the fourth section of the 
act of congress of June 30, 1864, which pro- 
vides that the duty on wool, "the value 
whereof at the last port or place from whence 
exported to the United States, exclusive of 
charges in such ports, shall be twelve cents 
or less per pound, three cents per pound." 
Under the sixteenth section of the act of 
1842 [5 Stat 563] it is the duty of the ap- 
praisers to report the value of the wool at 
the last port or place. The section concludes 
as follows: "And it shall, in every such case, 
be the duty of the appraisers of the United 
States, and of every one of them, and of 
every other person who shall act as such ap- 
praiser, by all the reasonable ways and 
means in his or their power, to ascertain, 
estimate and appraise the time and actual 
value, any invoice or affidavit thereto to the 
contrary notwithstanding, of the said goods, 
wares and merchandise." The seventh sec- 
tion of act of March 3, 1865 [13 Stat 493], 
is to be read in association with the section 
of the act of 1842, just quoted, in order to 
ascertain what officers make appraisements. 
It is clear, in respect to wool, that it is made 
the duty of the appraiser to report, "any in- 
voice or affidavit to the conti-ary notwith- 
standing," the true and actual value of the 
wool, whether it is over or under twelve 
cents. There is, however, a provision of law, 
fii'st enacted in 1842, enlarged in 184C, and 
repeated in subsequent acts, to the effect that 
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the "duty shall not be assessed upon an 
amount less than the invoice or entered 
value, any act of congi'ess to the contrary 
notwithstanding." The wool provisions of 
the act of 1864 are clearly a pro tanto repeal 
of this clause just quoted, in cases where the 
value of wool may have fallen between the 
time of pui'chase or invoice and the date of 
exportation,— in cases where the invoice price 
is more, and the value at time of exportation 
less, than twelve cents per pound. But, on 
account of a practice of the appraisers, never 
to retm'n value less than the invoice price, 
the wool clause before referred to is nullified. 
This practice of the appraisers grew, it is 
believed, out of the following department let- 
ter: 

"Treasury Department, May 8, 18oU. Sir: 
I have examined the question presented in 
your letter of the 2d instant, in regard to 
the assessment of duties on an importa- 
tion of molasses from Trinidad de Cuba, 
in which the appraisers have retm-ned a value 
less than that admitted and declared in the 
entry. The question presented is, which 
value shall be taken as the dutiable value? 
I have already stated, in circular 63, the 
grounds on which I have decided that the pro- 
viso to the Sth section of the act of 1846 
[9 Stat. 43] is still in force. That proviso 
prohibits, in any case, duties to be assessed 
on a less than the invoice value. The party 
having availed himself, in this case, of the 
privilege of raising the invoice in his enti'y, 
I am of the opinion that under the proviso 
duties cannot be assessed on less than the 
invoice value so raised and declared in the 
entry. The invoice value, when the importer 
does not choose to raise that value when he 
makes the entry, in his declaration of the 
market value at the period of importation, 
and when he does raise it, the inci-eased 
value, in his declaration of the market value 
at the period of exportation; and these decla- 
rations of the importer, as to the market 
value, are the strongest evidence that the 
market value is not too low that the apprais- 
ers can have, and ought never to be depart- 
ed from by the appraisers, imless they have 
satisfactory evidence that the market value 
is greater. I can not comprehend how it is 
the appraisers can undertake to say that they 
will disbelieve the importer's own declara- 
tion of value when he produces his invoice, 
and when he adds to his invoice value, and 
that he, the appraiser, knows better than the 
importer, and, therefore, disbelieves him and 
finds the value less than he has declared it to 
be. The persistence in such a course by 
the appraiser would prove an obliquity of 
judgment that it is impossible to compre- 
hend or provide against The duty cannot 
be assessed upon less than the ir.ureased de- 
clared value, no matter what may be the ap- 
praised value returned by the appraisers; 
and you should report all cases where the 
appraisers undertake thus to set aside the evi- 
dence of the importer's declaration of value. 



Very respectfully, P. G. Washington. To H^ 
J. Redfield, Esq., Collector." 

The practical effect of tliis department let- 
ter has been, that few or no appraisers ven- 
tiu'e to return the dutiable value less than 
the invoice or entered value. They report, 
"Invoice con-ect," or "Invoice suflacient" 
Such a return, when influenced, guided and 
controlled by the invoice value, is clearly 
illegal, because the statute is peremptory that 
the appraisers are, "by all reasonable ways 
and means in his or their power, to ascei*- 
tain, estimate and appraise the true and ac- 
tual value, any invoice or affidavit thereto 
to the conti-aiy notwithstanding." This vi- 
cious system is one which a re-appraisement 
cannot cure, because the government re-ap- 
praiser feels as much bound by the depart- 
ment letter of May 8, 1836, as do the local 
appraisers. There is no remedy but in ap- 
peal to the courts. Where the local apprais- 
ers make an illegal return, the importer has a 
right to go to the courts on that. 

Extract from additional brief: 

But it is contended by the defendant that 
the proviso of the seventh section of the 
act of March 3, 1865, provides that duty 
"shall not be assessed upon an amount less 
than the invoice or entered value, any act of 
congress to the conti-ary notwithstanding." 
This proviso is in substance contained in the 
proviso to the eighth section of the tariff act 
of 1846, and contained down through subse- 
quent acts to 1865. We agree with Mr. Jus- 
tice Woodbury, in Man-iott v. Brune, 9 How. 
[50 U. S.] 639, that the language of the pro- 
viso is not artistic or very cleai*, but that its 
evident purpose, looking to all the circum- 
stances, is, that the collector, in the case of 
ad valorem rates, shall not take duty upon 
less than the invoice price, no matter what 
the return of the appraisers may be. But it 
will be seen that, if the proviso is to have 
the effect contended for in this case by the 
defendant, it completely nullifies the fourth 
section of the act of June 30, 1S64, in re- 
spect to wool, where the language is explicit 
that the value is to be predicated as of the 
time of exportation. In a case, therefore, in 
which the invoice price, as in the present 
case, differs from the value at the time and 
period of exportation, au'^^ '^he collector is 
compelled to be governed by the invoice 
price, there is such a conflict that the two 
provisions of law cannot stand together. We 
are very confident that the proviso of the 
seventh section cannot have the effect in 
the present case which is contended for by 
the defendant. We are satisfied, however, 
that a proviso, similar to the one in the 
seventh section, contained in previous cases, 
has led to all the difficulty in this case. We 
have before us a letter, dated ;May 8, 1856, 
addi-essed to Collector Redfield, and signed 
"P. G. Washington, Assistant-Secretary of 
the Treasury," which explains how it hap- 
pens that the appraisers never return the 
value less than the invoice price. (Here fol- 
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lows the letter.) We cannot think that Mr. 
Guthrie, who was then secretary of the treas- 
•ury, and whose great ability can never justly 
he drawn in question, ever intended to say 
that, under the provisions of the act of 1842, 
which directs appraisers "by all reasonable 
ways and means in his or their power to as- 
certain, estimate and appraise the ti'ue and 
actual market value and wholesale price, any 
invoice or affidavit thereto to the contrary 
notwithstanding," they were not to report the 
value as they found it. It may be that the 
secretary would consider a different report 
as evidence of error in judgment; but if the 
judgment of the appraiser was correct in 
finding the value less than the invoice price, 
it cannot be possible that the seci'etary of the 
treasmy would be justified in directing ap- 
praisers to be controlled by the invoice in 
malcing their retm-n. The true duty of the 
appraisers is to find the value, and state it 
accordingly. It Is then the duty of the col- 
lector, in proper cases, to apply the proviso 
in question. No better illustration could be 
had of the error and different proceeding, 
than the case now at bar. 

JUDGE SMALLEY'S DECISION. No. 
formal opinion was ever prepared by Judge 
SJIALLBY. A verdict was taken nisi, and 
after a careful examination of the questions 
in the case he ordered judgment upon it for 
the plaintiff. He was requested to prepare a 
written opinion, and to aid him in doing so, 
the plaintiff's last brief was prepared, which 
is substantially correct; but he did itot find 
time to write any opinion before the action of 
the treasury department in paying the judg- 
ment The following imperfect statement of 
Judge SaiAIiLEY'S ruling at the ti-ial is 
taken from the New York Herald of Febi-u- 
ary 22, 18G7: 

"The court said that the rights and equity 
of the case were very clearly with the plain- 
tiff. There was no doubt at all that the 
government had ?10,000 of the plaintiff's 
money which it had no earthly right to, and 
which in equity and good conscience it was 
bound to restore without instituting a suit 
to recover through the courts. The evidence 
shows, and the officers themselves show, 
that the wool in question was worth only 
three cents as a dutiable article. The de- 
fence is purely technical, which, I must say, 
I regret a great government like ours should 
ever make. It is not creditable to the gov- 
ernment to embarrass merchants in this way; 
to say to them, 'The merchandise which I 
have taken by a strong arm, these $10,000 
of yours, plaintiff, which I have possessed 
myself of, I will keep, availing myself of the 
technicalities of the law, so as to keep it and 
withhold it from you.' The court must deal 
with the law as it finds it The courts do not 
make the law, nor do they execute it; the 
courts only administer it as they find it. 
The law officers of the government— the Unit- 
ed States district attorney in this case— are 
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bound to defend these cases arising under 
these acts, and the comrts are bound to ad- 
judicate on them; but it is clear that a great 
wrong is done in compelling the collectors 
to bear the brunt of these actions. I wUl 
direct a verdict for the plaintiff in the case 
on the facts, and if the Counsel desire it, I 
wiU hear arguments on the points of law 
hereafter." 

Yerdict accordingly for the plaintiff. 



Case IS"©. 3,605. 

DAVIDSON V. HENOP, 

[1 Oranch, C. O. 2S0.] * 

Circuit Court, District of Columbia. Dec. 
Term, 1805. 

Trial — Ouder op Augumexts. 

If there be only one issue, and the defendant 
holds the affirmative of that issue, he has a 
right to open and close the argument. 

Assumpsit by James Davidson, for the use 
of the Bank of the United States, against 
Daniel Henop, on a promissory note. The 
defendant pleaded infancy only, upon which 
the issue was joined. 

THE COURT was of opinion that the plain- 
tiff was not obliged to produce the promis- 
sory note mentioned in the declaration, but 
that the defendant held the affii-mative of the 
issue, and had a right to begin and close the 
argument 



Case Ho. 3,606. 

DAYIDSON V. LEWIS. 

[1 MacA. Pat. Cas. 509.] 

Circuit Court, District of Columbia. Oct. Term, 

1858. 

Patents— Priority of Invention — Evidesce is 
Interference Proceedings. 

p.. Priority should be adjudged to him who 
first conceived the idea, and so described it, 
by words or drawings, as to enable a slcillful 
workman to bring it into useful, practical op- 
eration; and if he used due diligence he is en- 
titled to the patent, although another may have 
first succeeded in perfecting a machine.] 

[2. In determining the question of priority, 
contradictions between two witnesses, whose 
general character for veracity has not been 
questioned, should rather be reconciled without 
imputiug improper motives than that their con- 
current testimony on another point should be 
entirely rejected.] 

[This was an appeal by Charles H. David- 
son from a decision of the commissioner of 
patents in an interference proceeding award- 
ing priority to one Lewis in respect to the 
invention of an improvement in "breast 
shells."] 

J. B. Crosby, for appellant. 

MORSELL, Circuit Judge. The only mat- 
ter in controversy in this case is, which of 

^[Reported by Hon. William Crauch, Chief 
Judge.] 
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tile parties was tlie fii'st and original in- 
. ventor of the improved invention of tlie 
breast pump, wliicli invention, as stated by 
tlie commissioner, lay in adapting tlie old 
breast shell to the pm-pose of being worn 
equally long as the old breast shell and to 
be worked as a breast pump by the wearer 
.herself, by drawing out one side of the glass 
shell into a pipe form, and attaching thereon 
an India-rubber tubing with a mouth-piece 
adapted to the further end of the elastic tube. 
He also states that this improvement appeal's 
to have been acconipiished by both Lewis 
and Davidson in a manner precisely similar; 
so that botli the nature and the amount of 
invention of both parties is identical. The 
question between the parties was decided by 
the commissioner upon the evidence submit- 
ted by them to him. On the hearing of said 
case in favor of the claim of Lewis, after no- 
ticing the particular parts of the testimony 
applicable to the various points of the case on 
the part of Davidson, and stating its insuffi- 
ciency to sustain the claim for which it was 
offered, in conclusion, he says: "The office is 
of opinion that the testimony directed to sus- 
tain the invisntion of Davidson prior to the 
summer of 1857, and the manufacture of the 
sample in January, 1858, is neither clear as to 
the nature of the invention nor concordant 
with the other testimony adduced by David- 
son, and is contradicted by the clearness and 
distinctness of the testimony adduced in 
favor of the invention at the dates just re- 
cited." To this decision there were thirteen 
reasons of appeal filed to apply to all the 
separate parts of the decision, in which the 
commissioner draws his inferences, deduc- 
tions, or conclusions from the different parts 
of the appellant's testimony as erroneous. 

The commissioner in his report, after stat- 
ing his views in relation to the testimony on 
the part of Lewis in support of his claim, 
states, on the part of Davidson, the substance 
of the testimony of Haughton, Cm*tis, Bab- 
cock, and Davidson, and says the evidence 
so far is distinct and clear to Davidson's 
completing his invention in idea in July or 
August, 1857, and the manufacture of sam- 
ples on the 1st of January, 1858. And were 
the evidence to rest here, the case would be 
plain; but Davidson brings forward other 
parties to show that early in October, 1856, 
he was engaged in perfecting his idea, and 
that it was complete and made on the last 
of June, 1857. (The commissioner's state^ 
ment of the testimony follows, and his re- 
port concludes:) "It is believed, therefore, 
on a close examination of the testimony, tha| 
the evidence of Bnrdick and of Essex have 
no reference to this exact invention, but to 
one closely resembling it, and that of Brewer 
chiefly refers to plans and conversations, and 
not to the completion of an invention. The 
testimony of these three ought to be set 
aside. Omitting such evidence, the case 
stands thus: Lewis perfected his model 20th 
of Mai'ch, 1857. The insti-ument was made 



in the glass works November, 1857. David- 
son engaged in making his model June, 1857. 
Samples were made in the glass works ]st 
of January, 1858. From the aforegoing it 
would appear that the completion of the idea 
of the instrument by Lewis was certainly 
three months anterior to the same occurrence 
by Davidson, and the perfect insti'ument 
made by Lewis nearly two mouths anterior 
to the same act of Davidson. As priority of 
invention is therefore clearly made out by 
Lewis, it is recommended that a patent be 
issued to him as the original and the first 
inventor." This report was adopted and con- 
firmed by the commissioner 6th of August, 
1S5S. 

In this state of the case, (due notice of the 
time and place of hearing this appeal, hav- 
ing been first given,) the commissioner caused 
to be laid before me his report, with the de- 
cision and reasons of appeal, together with the 
evidence and all the original papers; and 
the pai'ties hereto by their respective attor- 
neys appeared and filed their arguments in 
writing, and therewith submitted the case. 

It will be observed that the only question 
involved in the issue between the parties in 
this case is "priority of invention" — ^to which 
of the parties, from the evidence in the case, 
it ought to be awarded. The consideration 
of the case will be relieved of much of the 
apparent ditficulty in duly appreciating the 
application of the testimony to the precise 
question, by not mixing and confounding 
what is the invention with the mere mechan- 
ical part of the machine, and by inverting 
the order in which the testimony has been 
taken up by the commissioner, beginning 
with the witnesses who testify to a knowl- 
edge of the earliest period ut which there 
were manifestations of the discovery or in- 
vention. It must be borne in mind that it is 
not so much he who made and perfected the' 
first machine or instrument as he who may 
appear from the evidence to have been the 
first who conceived the idea, and so de- 
scribed it by words or drawings as to have 
been sufficient to enable a skillful workman 
to bring it into useful, practical operation; 
tor such a person shall be said to have made 
the first claim, and will be protected against 
the claim of any subsequent inventor who 
may have been first in adapting a machine or 
insti'ument to the invention, provided such 
first discoverer has been using due diligence 
in effecting the same end, and that, although 
he may have been unsuccessful in some of his 
experiments, if by following them up he at 
length succeeds. Such being the well-estab- 
lished rule of patent law, I will proceed to 
consider the evidence. The commissioner 
thinks that the testimony of Burdick, Essex, 
and Brewer (Davidson's witnesses, who tes- 
tify to the disclosure of the Invention in 1856) 
ought to be set aside for the reasons stated 
in his report just recited. (A resume of the 
depositions follows.) 

I have stated the testimony of Burdick» 
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Brewer, and Essex more at large than the 
commissioner, from wliieli it will appear that 
the commissioner, in his statement, has in- 
•advertently omitted several facts contained 
In that testimony which, according to the 
Tiew which I hare taken of this case, are con- 
sidered very material. The first which will 
he* noticed is Bmrdiclc's. He says, in the in- 
terview which he had with Davidson in 1856, 
Davidson exhibited to him "a plan of some- 
thing he had got drawn out, and explained it 
to him;" that he afterwards marked it out on 
the comiter. The description witness gives 
■of this thing, in all the essential featm-es, 
corresponds with the invention as shown in 
the machine of the 1st of January, 1858. The 
commissioner omits also to state another 
lact in Essex's testimony, who says that "in 
his fii-st interview with Davidson, which was 
in October, 1856, he (Davidson) told me (Es- 
-sex) that he was getting up a breast pump 
and nipple shell, and he went on and gave a 
desci'iption of it," which this witness recites 
.in more precise terms than Burdick, and at 
the time showed him a plan of it on paper 
and explained it This is confirmatory of 
Burdick, and appears to me to be a perfect 
description of the invention in the present 
controversy. Here, then, are two witnesses 
.agreeing substantially in description and 
-•drawings of the thing as having been discov- 
,«red by Davidson in the month of October, 
1856. If they are to be believed, Davidson's 
claim as to the question of priority, even if it 
he admitted that he failed in his experiments 
,to construct a perfect machine or insti'ument 
, adapted to the invention until January, 1858, 
if he had been in the meantime using due dUi- 
.gence to effect the same, and had done it- 
then his title will have relation back to the 
inception of his claim. "The invention, itself 
is an intellectual process or operation, and, 
like all other expressions of thought, can in 
many cases scarcely be made known escept 
"by speech. The invention may be consum- 
jnated and perfect, and may be susceptible of 
'complete description in words a month or 
•even a year before it can 'be embodied in any 
visible form." Philadelphia & T. R. Co. v. 
Stimpson, 14 Pet [39 U. S.] 448. Again: 
^'His (the patentee's) convei-sations and dec- 
larations stating that he had made an inven- 
tion, and describing its details and explaining 
Its operation, are properly to be deemed an 
Jissertion of his right at that time as an in- 
ventor, to the extent of the facts and details 
which he then makes known." (lb.) In this 
<;ase there was more than mere verbal de- 
-scription; the invention was drawn out and 
■explained. 

It appears that the ground upon which the 
testimony of Bm-dick, Essex, and Brewer has 
heen thrown out of the case as inapplicable is 
not because of any material variance as to 
the descriptions and drawings of an instru- 
ment in accordance with the principles of the 
invention in this case, plainly showing the 
j)urpose, object, and device of the inventor, 



but because of conflictions as to certain speci- 
mens of the mechanical instrument made in 
June, 1857— the one which Bm'dick received 
not being (to use his own language) "the ex- 
act insti-ument, but so like it that a general 
description would embrace both varieties." 
The commissioner seems to confound the idea 
of the invention itself with the mere mechan- 
ical machine or instrument. Suppose it be 
true, as stated by the commissioner, it would 
not be a sufficient objection to defeat the ap- 
pellant's claim to priority of invention. The 
rule of patent law applicable tQ this point is 
stated in Curtis on Patents, 355, referring to 
Reed v. Cutter [Case No. 11,645]: "As to the 
case of two independent inventors, * « * 
it will be a good defense to an action upon 
such a patent (to the subsequent inventor) 
if it can be shown that the same thing was 
first invented by another, although not ac- 
tually perfected, provided the first inventor 
was at the time usin.g reasonable diligence in 
adapting and perfecting the thing invented. 
It thus gives full effect to the well-known 
maxim that he has the better right who is 
prior in point of time, namely, in making the 
discovery or invention." Reed v. Cutter [su- 
pra]: "The law gives the right to the first 
and true inventor, and to him only." I am 
aware of the occasion on which Judge Story 
stated the above principle, and of the deci- 
sion of Judge Cranch in the case of PeiTy v. 
Gomell [Case No. 11,001]. There is nothing 
in either to show it to be inapplicable for the 
pm-pose I have used it here— being applicable 
as a rule of general patent law to repel the 
presumption of laches, independently of the 
provision in the fifteenth section of the act 
of 1836. Again, Reed v. Cutter is to the 
same effect: "He who invents first shaU have 
the prior right if he is using reasonable dili- 
gence in adapting and perfecting the same, 
although the second inventor has in fact first 
perfected the same and reduced the same to 
practice in a positive form." But, in point of 
fact, has there not been more weight allowed 
to the ck'cumstances supposed to show incon- 
sistencies than they are entitled to? In the 
absence of corruption, are they not, according 
to the humane principles of law on this 
branch of evidence, to be reconciled without 
imputing improper motives? If so, it ought 
to be done, rather than to entirely overthrow 
the du:ect testimony of at least two witnesses 
to the same point of fact neither of whose 
general character for veracity has been ques- 
tioned. The witnesses whose testimony is 
supposed to show it are Haughton, Cm-tis, H. 
E. Davidson, and Babcock, of Davidson's own 
witnesses, and Slocum, one of Lewis' wit- 
nesses. They all show that Davidson was 
industriously laboring to construct an instru- 
ment that would be suitably adapted to the 
invention, and it is admitted by aU that he at 
length succeeded. That he had in a short 
time after October, 1856, undertiken himself 
fi'om time to time to construct an instrument 
adapted to his improvement, must be consid- 
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ered an undeniable fact. Babcock proves his 
determination as early as December, 1856, 
and in April, succeeding, he bad made a drill 
for him and assisted him to make a hole in a 
shell. Mrs. Cm'tis says she assisted him in 
June in boring a hole, &c. It must be re- 
marked as to her testimony, also, that it has 
not been stated correctly. It is truly stated 
that she says "he did not succeed;" but that 
is not all; she saj's he said "that he did not 
succeed as he ^vished." He did succeed, she 
says, in boring the hole and in inserting an 
ivory tube, and said he wished to attach a 
rubber pipe. This testimony shows that he 
was laboring to make the instrument, and 
that he did make an imperfect one. In the 
fii-st week in January, 1857, Teesdale is 
shown Davidson's said plan, which he says 
was the invention represented by Exhibit 
"A;" and from what he saj's of his occupa- 
tion for so many years, it must be supposed 
that he was a pretty good judge. Brewer- 
proves him at work on this shell pump in the 
summer of 1857, after the first of June. He 
says that he was making them of different 
patterns— patterns of different materials- 
some with ivory tubes, some with wood, some 
with glass tubes, tubes blown in the glass or 
attached to the glass, some cut through the 
glass to run the tube through. 

Thus, it seems to me that the proof is un- 
deniably conclusive as to the fact of the 
description, both orally and by drawings, 
in October, 1856, of the invention in all Its 
details, and the further fact of the diligent 
working and experimenting by Davidson in 
endeavoring to perfect an instrument adapt- 
ed to his improved invention until January, 
1838, when, as before said, it is admitted by 
all he succeeded in presenting a perfect 
instrument. The principal matter which 
seems to be relied on as showing the incon- 
sistencies stated as the ground of the rejec- 
tion is in relation to the two specimen breast 
pumps, tlie one of which was given to Es- 
sex and tlie other sent to Burdick at New 
York, and by him received, as he says, some 
time in July, 1857. The proof relied on to 
sustain the allegation is the testimony of 
Slocum, who says that Davidson, in the sum- 
mer of 1857, (he cannot state the particular 
time,) brought with him to the glass house 
of the Bay State Glass Company an article 
(similar to what he wanted made) of sheet- 
copper — one side of it was oval and one was 
flat— about the size of a nipple shell, and 
much the same shape; and witness thinks 
he also had an article of a similar shape, 
with a gi'oove turned round the edge made 
out of wood. He thinks Davidson said he 
was going to have a valve at the top of it — 
either top or side, he is not certain which. 
His impression was tnat he was going to get 
up a breast pump. Witness' impression is that 
ho (Davidson) told him (witness) that it was 
very doubtful whether they could at all 
valve the article he wanted made in the way 



he proposed from glass, so as to make it use- 
ful. There was an instrument lying on the 
table in the counter room— a breast pump- 
made similar to the way the French nipple 
shell used to be made. He says that he can- 
not be certain, but he thinks, and his im- 
pression is, that Davidson took one of them 
up in his hands, and his impression is tiiat 
he told him that it was to be used as a 
breast pump. This witness in many parts of 
his testimony speaks very doubtfully; and 
according to his impressions and belief; 
these parts having been objected to, cannot 
be considered as admissible testimony in evi- 
dence. As to the commissioner's conclusions 
from the portions that are evidence, (relating 
to the models, one in copper and the other in 
wood, and the desire of Davidson to iiave 
the one in copper molded in glass, with a 
valve arrangement about it, and which it 
was thought doubtful whetlier it could make 
to be useful,) and his conclusion from the 
further fact that if Davidson had desired an 
article to be molded, adapted to the true in- 
vention in this case, it could have been done 
at said factoiy; and his conclusion that the 
presumption thence arises that Davidson was 
then ignorant of the true instrument, and 
that the specimens which Essex and Burdick 
had in June and July could scarcely have 
been the exact instrument, although nearly 
resembling it; and Ms conclusion that the 
said specimen instruments were not made 
at either of said glass houses, and that, there- 
fore, the testimony is inconsistent, and that 
the invention had not been discovered as 
testified to,— these conclusions, I think, are 
incorrect. In point of fact the witnesses 
prove that previous to the time stated by 
Slocum, he (Davidson) had been seen en- 
deavoring to construct the machine or in- 
strument himself. It is shown that he suc- 
ceeded in making at least two of them. As 
to the character of the models shown to 
Slocum, there is no evidence to prove that 
he designed them for the invention claimed 
by him in this ease, and his design in them 
might have been for an additional improve- 
ment, to obviate the doubt suggested by Bm'- 
dick as to the entire sufficiency of the in- 
vention. But however that fact may be, it 
by no means destroys the evidence of the 
exact invention being discovered by David- 
son in October, 1858, and of his having a 'apt- 
ed a perfect instrument in January, 1858. 

As to the inference drawn from David- 
son's omitting to state to his brother the- 
whole of his plan, it is equally untenable. 
It seems to me to be a forced inference. 
The doctor was himself at that time engaged 
in endeavoring to improve the breast pump; 
and, therefore, it is rather to be wondered 
at that he communicated as much as he 
did, instead of not saying more. I think, 
therefore, that the testimony amounts to- 
satisfactory proof that the said appellaut 
Davidson was the first and original inventor 
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of the invention in issue in tliis case; that 
priority ought to have been awarded to him, 
and that a patent ought to issue accord- 
ingly. 

[NOTE. A patent was accoraingiy issued, No- 
vember 9, 185S, to the appellant, Charles H. 
Davidsou, being No. 22,018.] 



Case Wo. 3,607. 

DAATDSON V. PHOENIX INS. CO. 

[4 Sawy. 594].^ 

Circuit Court, N. D. California. June Term, 

18G6. 

Limitation op Time to Commence Suit on I.^- 

SUKANCE Policy. 
A condition in a policy of insurance to the 
eifect that no suit for a loss shall be maintained 
upon it, unless such suit be commenced within 
twelve months nest after the loss, is valid and 
will be enforced. 
[Cited in Spare v. Home Mut Ins. Co., 17 
Fed. 570; Thompson v. Phoenix Ins. Co., 
25 Fed. 298; Steel v. Phenix Ins. Co., 47 
Fed. S(54.] 

This was a suit on the eq.uity side of the 
court, to reform a policy of insurance, effect- 
ed by the Phoenix Insurance Company, of 
Hartford, Connecticut, upon propei-ty of 
plaintiff [Slayer Davidson], and to compel 
the payment of the amount for which the 
policy was issued. 

It was heard on demmrer to the bill at the 
June term of 1867. 

WUliam H. L, Barnes, for complainant 
William Barber, for defendant. 

FIELD, Circuit Justice. The bill alleges in 
substance, that on the nineteenth of Septem- 
ber, 1864, in consideration of the payment of 
a premium of §196, the defendant, by its au- 
thorized agents, executed and delivered to 
the plaintiff a policy of insurance against loss 
by fire, to the amount of .$7,500, upon a build- 
ing and property contained in the building 
belonging to him at Mokelumne HiU, in this 
state; that on the twenty-sixth of February, 
1865, before the expu-ation of the policy, the 
buUding and contents were destroyed by fire; 
that the plaintiff, within the time required, 
gave the defendant written notice and proof 
of the fire and loss, and ciemanded payment 
of the amount of the insurance money; but 
that such payment was refused upon the al- 
leged ground of over-valuation of the build- 
ing in the application for the insurance. The 
over-valuation is admitted, and consisted in 
the statement that the building was worth 
$12,000, whereas, in fact, it was only worth 
one-half of that sum. The biU avers that this 
statement was the result of an error com- 
mitted by the agent of the insm-ance com- 
pany in filling up the blanks in a printed 
form of application, and not by the plaintiff 
himself; that the building was estimated by 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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the plaintiff, and stated by him to be of the 
value of $6,000; and the entire property in- 
sured—building and contents— was estimated 
and stated by him to be of the value of $12,- 
000; but the agent of the company, by m"s- 
take, applied the estimate of the value of the 
entire property to that of the building alone; 
that the plaintiff, believing that the valuation, 
as verbally given by him, was correctly in- 
serted, signed the application without exam- 
ination; that by its terms he is erroneously 
represented as having at the time agreed and 
warranted that the valuation of the building 
was the sum specified therein; that the agent 
was not aware of the error in the statement 
untU. after the loss by the lire, nor was the 
plaintiff aware of it until after he had pre- 
sented his claim for the insm-ance money, 
and the company had refused to pay the same 
on the ground mentioned. The bill concludes 
with a prayer that the policy be reformed by 
striking out $12,000 as the valuation of the 
building, and inserting $6,000 in lieu thereof, 
so as to conform to the true intent of the 
parties at the time; and that the defendant 
be adjudged to pay the amount of the insmr- 
ance named in the policy. 

To the biU the defenj^ant has interposed 
both a demurrer and a plea. The demurrer 
is to so much of the bill as prays, by way of 
relief, a decree for the amoimt of the insur- 
ance money, on the ground that the court, in 
the exercise of its equitable jurisdiction, is 
not competent to gi-ant such relief; but that 
the remedy of the plaintiff, if he have any, 
must be sought in a com't of law; and also 
that by the terms of the ninth condition of 
the policy which is annexed to and made a 
part of the bill, the plaintiff has lost the right 
(if any he ever had) to demand such relief. 

It is not necessary to pass upon the suffi- 
ciency of the first ground of the demurrer, for 
the view we take of the second ground dis- 
poses of the case. The ninth condition of the 
policy provides that no suit against the com-^ 
pany for the recovery of any claim by vh'tue 
of the policy shall be sustained in any court 
of law or chancery, imless such suit be com- 
menced within twelve months next after the 
loss shall occur; and that should any suit 
be commenced after that period, the lapse of 
time shall be deemed conclusive evidence 
against the validity of the claim. The loss in 
this case occm-red on the twenty-sixth day of 
February, 1865, and the present suit was not 
instituted until the seventh of July, 1867, 
more than fifteen months afterward. If this 
condition be valid there can be no occasion 
for any reformation of the policy; for, if re- 
formed, the policy would not support any 
claim for the insm*ance money. And that the 
condition is valid there can be no reasonable 
doubt There is nothing in it against law or 
public policy. It rests upon the same ground 
as other conditions, such as require notice of 
losses and a detailed statement of the particu- 
lars. Its object is not to deprive the legal 
tribunals of their proper jm-isdiction, but to 
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compel an early resort to them when claims 
for losses are disputed, or an abandonment 
of the claims. It may in many instances he 
of great importance to the company that such 
claims be prosecuted as speedily as possible, 
^'hilst the facts are fresh in the recollection 
of witnesses, and their testimony can be read- 
ily obtained. The greater the delay the great- 
er will be the difficulty of detecting frauds on 
the part of the insm-ed, or of ascertaining the 
actual extent of the losses incurred. 

But whether it be important or not to the 
company that claims should be thus prosecut- 
ed in any case, it is certainly competent for 
the parties to stipulate that the right of the 
insured to indemnity shall depend, in case 
his claim is resisted, upon his seelving his 
remedy within the given period. They are 
free to stipulate the terms upon which the 
i-isk shall be taken, and the losses paid, and 
this may as well be one of them as any of 
the others specified. Cray v. Hartford Fire 
Ins. Co. [Case Ko. 3,375]; Amesburg v. Bow- 
ditch Mut. Fire Ins. Co., 6 Gray, 596; Fullam 
V. New York Union Ins. Co., 7 Gray, 61. 

The demm-rer must be sustained and the 
bill be dismissed; and it is so ordered. 



Case Uo. 3,608. 

DAVIDSON V. S^tnTH. 

[1 Biss 346;^ 9 Am. Law Keg. 217; 2 West. 
Law Mouth. 566; 8 Pittsb. Leg. J. 266.] 

District Court, D. Wisconsin. Aug., 1860. 

State Ixsolvent Laws— Effect in Axotheb 
State. 

1. A non-resident plaintiff who has brought 
suit in the courts of the state where the defend- 
ant resides has subjected himself to the juris- 
diction of that state, and is bound by discharge 
afterwards granted under the insolvent laws of ! 
that state. I 

2. By obtaining a judgment in the circuit 
court of the United States for another state, 
upon a record of the judgment of the state 

•court, the plaintiff has not changed his position. 
A satisfaction of the judgment in the state 
court would operate as a satisfaction of that 
in the United States court; and whatever would 
bar the former would also bar the latter. 

3. Although a state insolvent law has no force 
or validity outside of the state, except such as 
may be given it by comity, the principle of the 
constitution of the United States, that full 
faith and credit shall be given in each state, 
to the judicial proceedings of evei^r other state, 
requires that judgments when sued on in an- 
other state shall be considered of the same 
force and effect as in the state wherein they 
were originally rendered. 

This action was founded on a record of a 
judgment rendered in the circuit court of the 
United States, for the northern district of 
Illinois, July term, 1855, against the defend- 
ant, as a citizen of the state of Wisconsin, 
and in favor of the plaintiffs as citizens of 
Illinois. That suit was upon a record of a 
judgment in favor of the plaintiffs against 
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the defendant rendered in September, . 1854, 
in the supreme court of the state of New 
Xork, for the county of Chautauqua. 

The defendant pleads in bar, that the judg- 
ment of the court of the state of New York, 
was foun<ied on his promissory note, made 
to one Oliver Patch, or order, in the state of 
New York, and payable in tJie city of New 
York, and by Patch indorsed to the plain- 
tiffs; that at the time of making the note 
and of the rendition of the first judgment, 
he, the defendant, and Patch were inhabit- 
ants and residents of the state of New York; 
that in the month of March, 1857, the de- 
fendant presented his petition to the county 
court of the county of Wyoming, in the state 
of New York, for his discharge as an in- 
solvent debtor, in pursuance of the statute 
law of that state, upon which he was dis- 
charged; and that he made an assignment 
by order of the court, in the month of May 
following. In his schedules, he returned 
these plaintiffs, as living in the city of Chi- 
cago, state of Illinois, creditors by a judg- 
ment rendered in the circuit court of the 
United States for the northern district of Illi- 
nois, on a judgment rendered in the comt of 
Chautauqua county, in the state of New 
York, upon his note to Oliver Patch, of New 
York, and payable in that state. The judg- 
ment in the declaration mentioned was ren- 
dered prior to the dischai-ge. To the plea, 
the plaintiffs demurred, in which the de- 
fendant joined. 

H. K. Whiton, for plaintiffs. 
Knowlton, Pritchard & Jackson, for de- 
fendant. 

ailLLER, District Judge. [The original 
debt was contracted by a promissory note,, 
between parties in the state of New York, 
and payable in that state. The indorsees 
of the note recovered a judgment against the 
maker in a court of that state; and in a suit 
on that judgment record they, as citizens of 
the state of Illinois, recovered a judgment 
in the ch'cuit court of the United States, In 
Illinois, against the defendant, who was 
afterwards discharged, and made an assign- 
ment as an insolvent debtor, as a resident of 
the state of New York, under a law of that 
state, returning in the schedule the plain- 
tiffs as residents of the state of Illinois.]* 
In the absence of uniform laws on the sub- 
ject of bankruptcy, throughout the United 
States, under the constitution, the effect to 
be given discharges under insolvent laws of 
the states, is a question of embarrassment to 
the courts, and of interest to parties. The 
com-ts of the several states uniformly carry 
out their own laws, and between some of 
the states a comity is observed. For these 
reasons, decisions of the courts of the states 
in regard to their own laws, or in observance 
of existing comity, afford but little aid in the 
determination of the question presented by 

* [From 9 Am. Law Reg. 217.] 



'"[7 Fed. Cas. page 39] 



tlie pleadings. Decisions of the courts of tbe 
United States must be my guide, if I can as- 
certain them with suflSlcient certainty. The 
subject under consideration appropriately be- 
longs to those com-ts, as it relates to the 
rights of citizens of dififerent states. 

It is imderstood that, by the insolvent laws 
of the state of New York, a debt is dis- 
charged where the contract was made with- 
in tlie state; or where the contract was to be 
performed within the state; or where the 
creditor, at the time of the first publication 
of notice, was a resident of the state. Under 
that law, the supreme com't of the state 
held, that the discharge of a defendant from 
the payment of his debts is an absolute bar 
to a recovery upon a contract made and to 
be executed within the state, although the 
creditor be a non-resident of the state, and 
neither united in the application for the dis- 
charge, nor accepted a dividend of the as- 
sets. And if such discharge be granted after 
a judgment on the contract, the debtor will 
be reheved on motion, and a perpetual stay 
of proceeding on the judgment will be grant-' 
ed, the plaintiff being at the time a resident 
of another state. Parkinson v. Scoville, 19 
Wend. 150, That decision literally carried 
out the statute law of the state. Thei'e is 
no question but that, if the note had been 
held by the payee, or if these plaintiffs had 
resided in the state of New York at the date 
of the discharge, and had not previously ob- 
tained a judgment in the circuit com't of the 
United States, in Illinois, the defendant 
would have been released from the debt. 
The release of the debt by the insolvent dis- 
charge is the only matter for consideration; 
the question of lien of either of the judg- 
ments is not in the case. The plaintiffs sue 
upon the judgment record simply as an evi- 
dence of debt 

In the case of Burt v. Smith, which was a 
suit upon a judgment record from a court of 
this state, founded on a judgment record 
from the state of New York, this court ad- 
judged the discharge binding on the plaintiff,, 
as he was, at the date of the discharge, a 
resident of the state of New York, and, as 
creditor, had joined in the petition to the 
court for the discharge. In Clay v. Smith, 
3 ret. [28 U. S.] 411, the plaintiff, a non- 
resident of the state where the discliarge was 
ordered, having received from the assignee, 
a dividend of the assets, it was held that he 
was thereby concluded. 

In Ogden v. Saunders, 12 Wheat [25 U. 
S.] 213, it is decided,, that an insolvent law 
of a state, which discharges a party from 
his debts subsequently contracted, does not 
impair the obligation of future contracts be- 
tween its citizens; but it cannot affect the 
rights of creditors, who are citizens of other 
states. The question in that case, as deter- 
mined by the court was, whether a discharge 
of a debtor under a state law, was valid 
against a creditor, a citizen of another state 
who had never voluntarily subjected him- 
self to the state laws otherwise than by the 
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origin of the conti-act. The debt had been 
eonti-acted in the state of New York, whei-e 
Ogden was discharged, the plaintiff residing 
in the state of Kentucky. Since the decision 
of that case, the constitutionality of state 
insolvent laws as to future debts has not 
been quesiioned in the supreme court of tne 
United States; and the principle there ae- 
cided as to non-resident creditors, has been 
steadily maintained. In Boyle v. Zacharie, 
6 Pet [31 U. S.] G35, the debt was a con- 
tract of the state of Louisiana, and Zacharie, 
the creditor, resided in that state. Boyle, 
the debtor, resided in the state of Maryland, 
and was discharged under the insolvent laws 
of that state. It was held that the discharge 
in the state of Maryland did not affect this 
creditor. In Clark v. Von Eeimsdyke, 9 
Cranch [13 U. S.] 153, it is decided that a 
discharge under the law of Rhode Island, 
will not protect a debtor against a debt con- 
tracted in a foreign country. And in Cook 
V. Moifit, 5 How. [46 U. S.] 295, the supreme 
court adhere to their previous decisions, and 
decide that a contract made or to be per- 
formed in the state of New York, with a 
resident of that state, is not affected hj a 
discharge of the debtor in the state of Mary- 
land, where the debtor resided. That case 
was decided in the circuit court of the Unit- 
ed States, for the district of Maryland, the 
state in which the insolvent discharge was 
made; and the judgment was affirmed in 
the- supreme court Taney, C. J., in his opin- 
ion, says that he ruled the case in the circuit 
court, in obedience to the decisions of the 
supreme court; and be remarks: — *T cannot 
see how such laws can be regarded as a vio- 
lation of the constitution of the United 
States. Por bankrupt laws, in the nature of 
things, can have no force, or operation be- 
yond the limits of the state or nation by 
which they were passed, except by the comi- 
ty of other states or nations. According to 
established principles of jm-isprudeuce such 
laws have always been held valid and bind- 
ing within the territorial limits of the state 
by which they are passed, although they 
may act upon contracts made in another 
country, or upon the citizens of another na- 
tion. And they have never been considered, 
on that account an infringement of the 
rights of other nations or their citizens. But 
beyond the limits of the state they have no 
force except such as may be given them 
by comity. If therefore, a state may pass a 
bankrupt law, in the fair and ordinary exer- 
cise of such a power, it would seem to fol- 
low that it would be valid and binding, not 
only upon the courts of the state, but also 
upon the courts of the United States, when 
sitting in the state and administering jus- 
tice according to its laws, and that in the 
tribunals of other states it should receive the 
respect and comiiy which the established 
usages of civilized nations extend to the 
bankrupt laws of each other." From these 
remarks it is apparent that the chief justice 
in the circuit court for Marylaiid would have 
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considered the insolvent discharge in ^Iiat 
state effectual against the non-resident cred- 
itor, if he had not been bound by the adjudi- 
cations of the supreme court of the United 
States, In that case Mr. Justice Daniel and 
air. Justice Woodbury held that the bank- 
rupt law of a state is a law of the contract 
and enters into it; and that the lex loci 
contractus, must govern. The position of 
Justice Woodbury is that "such laws are to 
be regarded as if part of tlie subsequent con- 
tract, incorporated into it; and hence that 
the contract, being construed according to 
the lex loci conti*actus should be discharged 
by a certificate of bankruptcy given to the 
obligor in the state where the contract was 
made and was to be performed. And this, 
whether the action on it is brought in that 
state or another, or in the courts of the Unit- 
ed States, or those of the states, and wheth- 
er the obligee resides in that state or else- 
where. Considered as a part of the conti-act 
itself, it is inseparable from it and follows 
it into all hands and all places." Justice 
Story in Le Roy v. Crowninshield [Case No. 
8,269], and in Story's Conflict of Laws, § 
351, seems to approve this position. If this 
position were tenable, I should not have 
much difficulty in disposing of the question 
under consideration; but I am not disposed 
to adopt it as a conti-oUing principle. These 
several positions of Chief Justice Taney, and 
Justices Daniel and Woodbm'y are merely 
cited as modern principles, in regard to dis- 
charges under state insolvent laws. And in 
the reports of the supreme com-t of the Unit- 
ed States, it will appear that the justices 
fi-om time to time varied in their opinions of 
these laws, from considering them as laws 
impairing the obligation of contracts in the 
sense of the constitution of the United States, 
to the extreme positions above cited. But, 
however they may have differed in their 
opinions, the law of the court is, that an ac- 
tion of a non-resident plaintiff is not barred 
by a plea of discharge under a state insol- 
vent law, unless he has abandoned his ex- 
territorial immunitj', by voluntarily subject- 
ing himself to the state laws, otherwise than 
by the origin of the conti-aet The question 
now to be considered is, whether these plain- 
tiffs abandoned this immunity by obtaining 
the judgment against the defendant in the 
state of New York, 

A judgment is the sentence of the law, 
pronounced by a court, upon the matter con- 
tained in the record. It is a debt of record; 
and in many respects, is distinguished from 
a contract The omission of a joint debtor, 
in a suit on contract, must ba tak n advan- 
tage of by a plea in abatement; but in a 
suit on a judgment record, such omission 
may be demurred to. Gilman v. Rives, 10 
Pet. [35 U. S.] 298. A suit on a judgment 
record is considered as in the nature of a 
scire facias to revive a judgment A judg- 
ment record is not evidence of a new con- 
tract, but is a debt of record founded on the 



original contract At common law a judg- 
ment in a personal action could only be re- 
vived by a suit, until the scire facias vns 
allowed by the statute of 2 Westminster, c. 
45. Debt lies on a judgment record, upon 
tlie principle of a contract implied in law. 
Nul tiel record is the only plea of the gen- 
eral issue; but payment, or release, in fact 
or law, may be specially pleaded, the same 
as to a scire facias. The action of debt on 
a foreign judgment is an original and in- 
dependent action; but the defense is the 
same as to a suit on a domestic judgment, 
or to a scire facias to revive a judgment 

The judgment in the circuit court of the 
United States for the northern district of 
Illinois, was no satisfaction of the judgment 
in the county of Chautauqua, in the state 
of New York. Mumtord v. Stocker, 1 Cow. 
178. But satisfaction of the judgment in 
New York would authorize the circuit court 
in Illinois, either to order a satisfaction of 
their judgment, or to order a stay of fur- 
ther proceedings. If either order were made 
and certified here, there could be no further 
proceedings in this coui-t If the defendant 
had paid the debt, interest and costs of the 
judgment in New York, on proof of such pay- 
ment he would be entitled to have satisfac- 
tion of the judgment in Illinois entered upon 
the payment of costs. 

Upon the principle of the constitution of 
the United States, and acts of congress, that 
full faith and credit shall be given in each 
state, to the judicial proceedings of every 
other state, an action on the New York judg- 
ment could not be maintained against a plea 
of discharge under the insolvent laws of 
that state. Judgments when sued on in an- 
other state are to be considered of the same 
force and validity as in the state wherein 
they were originally rendered. 

The plaintiffs voluntarily subjected them- 
selves to the jurisdiction of the state of New 
York. Their judgment was subject to the 
judicial authority of that state; and they, in 
regard to their judgment as an evidence of 
debt were bound by the subsequent action 
of the courts of the state, whether they re- 
sided in the state or not And from the 
practice and proceedings of the courts in 
that state, after the discharge of the defend- 
ant as an insolvent debtor, it was compe- 
tent for the court of Chautauqua county, 
upon motion, to order that no further pro- 
ceedings be had on the judgment Whether 
that order has been made or not does not 
appear; but we consider it as made. The 
supreme com*t of Pennsylvania in Mer- 
chants' Ins. Co. V. De Wolf, 9 Casey [33 Pa. 
St.] 45, decided, that a suit would lie on a 
record of a judgment in the state of New 
York, that had been appealed from, but not 
superseded; leaving the judgment to be set 
aside or stayed by audita querela or a writ 
of error coram nobis, on a certificate of re- 
versal of the original judgment The re- 
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Tersal oE that judgment was uncertain, and 
the court proceeded, until the fact of reversal 
should be certified. In this case the extin- 
guishment of the original judgmem; as a deut 
of record is reduced to a certainty. 

Chief Justice Nelson in the case of Van 
Hook V. Whitloch, 26 Wend. 43, remarks on 
page 54: "I am not aware that it has heen 
distinctly determined hy any case, in the 
supreme court of the United States, that 
the discharge would not have heen a bar 
against a citizen of another state, where 
the suit is brought in the court of the state, 
in which it was granted; and upon a conti'act 
made therein posterior to the law." Neither 
am I aware of any such decision in the su- 
preme court of the United States. But we 
now see that tlie court of the state of New 
York has so decided; and as the plaintiffs 
would be barred of a suit in that state, this 
court has no right to question the position of 
the court of that state, that the judgment 
in the county of Chautauqua, into which the 
note merged, is extinguished as evidence of a 
subsisting debt I think the plaintiffs are as 
inuch bound by the insolvent discharge of 
the defendant in the state of New York, as 
if they had consented to the discharge, and 
had received a dividend of the assets of the 
insolvent estate. 

The judgment in the United States circuit 
court in Illinois, was founded upon, and, as 
I have shown, is dependent upon the satis- 
faction or extinguishment of the judgment 
in New York. That judgment being ren- 
dered before the insolvent discharge of the 
defendant, cannot be interposed, to deprive 
the defendant of the legal benefit of his dis- 
charge. Such being the legal consequence 
of that discharge, in regard to the judgments 
in New York and Illinois, it follows that the 
plaintiffs cannot maintain this suit, and that 
the demurrer must be overruled, and judg- 
ment entered for the defendant on the plea. 

See Greeu v. Sarmiento [Case No. 5.760]; 
Bank of Alabama v. Dalton, 9 How. [50 U. S.] 
522; Hampton v. JlcConnell, 3 Wheat. [16 U. 
8.1 234: Mills v. Duryee, 7 Cranch [11 U. S.] 
481; Warren IMamif ff Go. v. Etna Ins. Co. 
[Case No. 17,206]; Steel v. Smith, 7 Watts & 
S. 447. 
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DAVIE V. HATCHER. 
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Circuit Court, S. D. Georgia. April Term, 1871. 

"War — Suspension of Statutes or Limitation — 
Retkoactive Laws — Fedeiiai. Coukts F(>l,low- 
ixG State Decisions— Discharge of Suketjks. 

1. The statute of Georgia, of the 14th of De- 
cember, 1861, suspending the statutes of limita- 
tion then in force during the then existing war, 
and suspending the statutes in cases wliere they 
had commenced to run, until peace should be 
declared; and the ordinance passed by the con- 
vention of the people on the 31st of October, 
1865, suspending the statutes of limitation in all 
cases, civil and criminal, from the 19th of Jan- 
uary, 1861, until civil government should be 
restored or the legislature should otherwise 
direct, however defective they may have been 
in point of original authority, were ratified by 
the constitution of the state, of 1868. 

2. The act of the 16th of March, 1869, passed 
by the general assembly established under the 
constitution of 1868, declaring that all acts of 
the legislature of the state, and all ordinances 
of the conventions of 1865 and 1868, which 
have the force and effect of law, and which are 
retroactive in their character relative to the 
statutes of limitation, should be held null and 
void in all cases in which the statute had 
fully run before the passage of said retroactive 
legislation, does not control or modify the op- 
eration of those suspensory laws of 1861 and 
1865, except in cases where the statute had 
fully run before their passage respectively. 

3. The decision of the state courts that the 
statute passed in 1826. and re-emcted in 1831, 
by which the surety or indorser of a promissory 
note, after it has become due, may require the 
holder to proceed to collect the same, and if 
he does not proceed so to do within three 
months after such requisition, the indorser or 
surety shall be no longer liable, does not apply 
where the principal does not reside in the state 
— ^that he cannot be compelled to go out of the 
state to sue the principal, is binding on this 
court. 

4. The omission of the holder of a promissory 
note to sue the maker, who resides in another 
state, can, under no circumstances, as between 
him and the surety on the note, make the holder 
chargeable with gross negligence. 

This cause was heard upon a motion for a 
new trial made by defendant 

Andrew Sloan, and L. S. Downing, for the 
motion. 
W. U. Garrard, contra. 

BRADLEY, Ch:cuit Justice. This was an 
action of assumpsit commenced on the 31st 
of December, 1869, on a promissory note, dat- 
ed at Columbus, Ga., December 30, 1858, 
given by Reuben Allison as principal, and 
Samuel J. Hatcher as surety, to P. J. Phillips, 
executor of H. H. Lowe, or bearer, for the 

* [Reported by Hon. William B. Woods, Cir- 
, cuit Judge, and here reprinted by permission.) 
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sum of $1,125, payable on the 1st of January, 
1S60, at the agency of the Bank of Savannah, 
in Columbus, with interest from date if not 
punctually paid. The sm-ety indorsed a wai- 
ver of protest at the matm'ity of the note. 
The action is brought by Davie, as bearer, 
against the defendant as executrix of the 
sm'ety. It is api)arent that it was not 
brought for nearly ten years after the note 
became due, and the statute of limitations for 
such demands in Georgia is six years. 

The principal question in the case is, wheth- 
er the laws and ordinances passed since the 
note became due have prevented the opera- 
tion of the statute upon the cause of action 
arising thereon. The case was tried in De- 
cember last, and the judge presiding ruled 
that the statute of limitations had been sus- 
pended so as to save the action. By an act 
of the legislature of Georgia passed in De- 
cember, 1860, the several statutes of Umita- 
tion were suspended for one year. The ordi- 
nance of secession was passed January 19, 
1861, and a new constitution was adopted in 
March and ratified in July following. By an 
act passed December 14, 1861, the statutes of 
limitation then in force were suspended dur- 
ing the then existing war, and where the stat- 
ute had commenced to run, it was suspended 
until peace should be declared. After the 
war the convention of the people of Georgia, 
assembled by the provisional govei-nor, in 
pm-suance of President Johnson's proclama- 
tion of June 17, 1865, met at Milledgeville, 
and on the 31st day of October, 1865, passed 
an ordinance which, amongst other things, 
ordained that the statutes of limitation in all 
cases, civil and criminal, should be suspended 
from the 19th of January, 1861, until civil 
government should be fully restored, or the 
legislature should otherwise direct Besides 
a constitution of the state, other ordinances 
wex'e passed by said convention in the form 
of laws, which were observed as such for sev- 
eral years. By the third section of article 
eleven of the constitution of 1868, adopted by 
the convention, assembled imder the recon- 
sti'uction acts of congress, it was declared, 
amongst other things, "that all acts passed 
by any legislative body, sitting in this state 
as such, since the 19th day of January, 1861, 
except such as were inconsistent with the 
constitution of the United States, or this con- 
stitution, or as may have been passed in aid 
of the late Rebellion," etc., should be of force 
in this state, but that the general assembly 
might alter or repeal the same, if not other- 
wise prohibited by the constitution. By the 
fifth section of the same article it was de- 
clared that all rights, privileges and immimi- 
ties which might have vested in or accrued 
to, any person or persons under any act of 
any legislative body, sitting as such, or any 
decree, judgment or order of any court sitting 
in this state imder the laws then of force and 
operation therein and recognized by the peo- 
ple as a court of competent jm-isdiction, since 
the 19th of January, 1861, should be held in- 



violate, unless attacked for fraud or otiiei"- 
wise declared invalid by or according to this 
constitution. The general assembly, estab- 
lished under this constitution by an act 
passed March 16, 1869, declared that all act& 
of the legislatm'e of tins state, and all ordi- 
nances of the conventions of 1865 and 1868, 
which have the force and effect of law, which 
are retroactive in their chai-acter relative to 
tiie statutes of limitation, should be held to- 
be null and void, in all cases in which the 
statute had fully run, before the passage of 
said retroactive legislation. This review of 
the legislation which has taken place leads to 
the following conclusions: 1st. That the sus- 
pensory laws of 1865 and 1861, however d& 
fective they may have been in point of orig- 
inal authority, were ratified by the constitu- 
tion of 1868. 2d. That the act of 1869 does 
not conti'ol or modify their operation, except 
as to cases in which the statute had fully 
run, before their passage "respectively." 
These points being estabhshed, the case does 
not present. the slightest difficulty. 

The ordinary statute in this case did not 
commence to run till January 4, 1860, and 
would not have fully i-un till January 3, 1866. 
It was suspended, therefore, both hy the act 
of 1861, dming the whole continuance of the 
war, and by the ordinance of 1865, from the 
19th of Januai'y, 1861, until civil government 
should be fully restored. Deduct this period 
of suspension from the time that elapsed be- 
fore the commencement of this suit, and it 
will be found to have commenced witliin six 
years from the matm-ity of the note. I have 
been refen-ed to the case of Calhoun v. Kel- 
logg, 41 Ga. 231, to show that the supreme 
court of this state has held that the ordinance 
of 1865 was not in legal operation until the 
constitution of 1S68 made it so. I do not so 
understand the case. The court did decide, 
however, that if the statute had fuUy run 
before the passage of the ordinance of 1805, 
though not until after the act of 1861, the 
cause of action was not revived. If that de- 
cision should be regarded as decisive of the 
law of Georgia, still it does not afCect this 
case. But with the highest respect for the 
com-t by which it was made, it seems to me 
that the dissenting views of Justice Warner 
are foimded on the better reason, and that 
they are sustained by the previous decision of 
the same court in Brian v. Banks, 38 Ga. 
300. That, however, is a question of local 
law which it does not become necessary to 
decide. 

Another point was made on the trial, which 
it becomes necessary for me to notice. It 
arises under the statute of this state, passed 
in 1826, and re-enacted in 1831, by which the 
security or indorser of any promissory note 
or other instrmnent, after the same has be- 
come due, may require the holder to proceed 
to collect the same, and if he does not pro- 
ceed to do so within three months after such 
notice or requisition, the indorser or surety 
shall be no longer liable. Such a notice was- 
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given in this case ia December, 1861 [or Jan- 
uary, 1S62],= l)y the esecutris to the payee of 
the note, who then held the same. But it is 
admitted that the principal resided and stiU 
resides in Alabama. By repeated decisions 
of the com*ts of this state it has been held, 
that if the principal does not reside in this 
state, the bolder of the note is not bound by 
the law. He cannot be compelled to go out 
of the state to sue the principal. Those deci- 
sions are binding on this court It was also 
contended on the trial, and made a point 
here, that on general principles of law, if 
the surety require the creditor to collect the 
money of the principal, and he neglects doing 
so when he can, and the principal afterwards 
becomes insolvent, the sm-ety wUl be dis- 
charged. I do not so understand the law> 
The contract between the parties is this: 
If A. does not pay the debt, I., the surety, 
will pay it To make it read, if A. does not 
pay the debt, I. will pay it,, if you prosecute 
A. when I. request it, is to introduce a new 
term into the contract. "Who is guilty of 
laches, the creditor, or the surety after the 
principal fails to pay the debt at matm'ity? 
Is it not the duty of the surety by his con- 
tract to pay it, and not subject the creditor to 
the necessity of bringing a suit? There may 
be equitable considerations which would 
make it extremely hax-d and unjust for the 
creditor to refuse to prosecute the principaL 
But when they arise, they belong strictly to 
equity, and a court of equity is the proper 
tribunal to consider them. Mr. Parsons in 
his work on Contracts, after reviewing some 
of the cases, says: "A surely is discharged 
where the creditor, after notice and request 
has been guilty of a delay which amounts to 
gross negligence, and by his negligence the 
surety has lost his security or. indemnity." 
Volume 2, pp. 22-25. How can a surety be 
said to have lost his secm*ity by the negli- 
gence of the creditor to sue, when by paying 
the debt himself, as was his duty to do, he 
could at any moment have instituted suit 
against the principal? In this case the omis- 
sion of the creditor to sue a principal i-esid- 
ing in another state could not under any cir- 
cumstances, as between him and the surety, 
make him chargeable with gross negligence. 
The motion for a new trial is denied. 
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DAYTES et al. v, ARTHUR. 

[13 Blatchf. 34; ^ 21 Int Rev, Rec. 205.] 

Circuit Court, S. B. New York. June Term, 

1875.= 

Cdstoms Duties — Classification— SufficIexct 
OF Pkotest — "Silk Ties." 

D. entered imported merchandise as "silk 
ties.^* The collector exacted a duty of 60 per 

* fFrom 10 Am. Law Reff. 519 ] 

* pieported by Hon. Samuel Blatcliford, Dis- 
trict Judge, and here reprinted by permission.] 

= ^Affirmed in 96 U. S. 14S.] 



cent, ad valorem thereon, as "silk scarfs," un- 
der section 8 of the act of June 30, 1864 (IS 
Stat 210). D. protested against paying such 
duty, on the ground that the merchandise was- 
"articles worn by men, women and children, 
and wearing apparel, and should only pay duty 
at 35 per cent, ad valorem," and was "neither 
scarfs nor ready-made clothing in fact, or as 
known in trade or commerce." The merchan- 
dise was in fact dutiable at 50 per cent, ad 
valorem, as a manufacture of silk, not other- 
wise provided for, under the concluding clause 
of said section 8. D. brought this suit to re- 
cover back the 10 per cent, excess of duty paid^ 
as having been paid under protest: Uel'l, that 
the protest was insufficient, because it did not 
set forth "distinctly and specifically" the 
grounds of the objection to the amount claimed, 
as required by section 14 of the act of June 
30, 1864 {13 Stat 215), and failed to state the 
true ground of objection to the duty exacted. 

[Action by John M. Davies and others 
against Chester A. Arthur, collector of tlie 
port of New York, to recover exces ive du- 
ties levied by defendant on certa.n. articles 
imported by plaintiffs.] 

. Edward Hartley, for plaintiffs- 
Thomas Simons, Asst, Dist Atty., for de- 
fendant 

WALLACE. District Judge. Upon the im- 
portation by the plaintiffs, of marjhandise 
entered by them as "silk ties," the de "end- 
ant as collector of the port of New York^ 
exacted a duty of 60 per centum ad val rem,, 
upon the assumption that the articles should 
be classified as "silk scarfs," under section 8 
of the act of June 30, 1834 (13 Stat 210j. 
The plaintiffs protested against the payment 
of sueh duty, on the gi'ouna that the mer- 
chandise was "articles worn by me"n, women 
and children, and wearing app rel, and 
should only pay duty at 35 per centnm ad 
valorem, under section 22, Act Mavch 2, 1S61 
[12 Stat 190], and section 13, Act July 14, 
1862 [12 Stat 555], and are neither scarfs 
nor ready-made clothing in fact, or as known 
in trade or commerce." It now appears, that 
the merchandise should have ben classfied 
as "a manufacture of silk, not otherwise 
provided for," under the concluding cl us? of 
section 8 of the act of Jime 30, 1834, and wxs 
dutiable at 50 per centum ad valorem. The 
plaintiffs now seek to recover the differen.e 
of 10 per centum between the proper du y 
and the duty exacted by the de''endant; and 
the only question for cons deration is,, 
whether they are permitted to do so under 
their protest 

Unless the protest sets forh "distinctly, 
and specifically" the grounds of the object on 
to the amount claimed, it fails to mejt the* 
requirements of the statute,— Act June B% 
1864 (13 Stat 215, § 14),— and there can bs 
no recovery. Although, in one spn^jp, the 
articles imported may have been "silk ties," 
or "wearing apparel," or "articles wurn by 
men," as claimed by the plaintiffs, or 's!lk 
scarfs," as claimed by the defenlnn% they 
were not such within the meaning of 'h ' 1 - ws, 
imposing dutie.^, but were "a manufacture of 
silk, not otherwise provided for," and the 
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plaintiffs, therefore, failed to state the true 
^•ound of objection to the duty exacted. 
The office of the protest is to po'jit out to 
the officers of the government tlie precis 3 
errors of fact or of law whi.h leuder the 
exaction of the duty unauthorizsd. Thom- 
son V. Maxwell [Case No. 13,983]; Cui-tis' 
Adm'x T. Fiedler, 2 Black [67 U. S.] 461. 
The plaintiffs can only be heard to allege, 
now, the objections distinctly ani spscifical y 
stated in their protest. Norcross v. G/eelj' 
[Case No. 10,2E)4]; Swanston v. Morton [Id. 
13,677]; Kriesler v. Morton [Id. 7,933;] War- 
ren V. Peaslee [Id. 17,19SJ. They are pre- 
cluded, therefore, from insisting that their 
importation was a manufacture of s!lk, not 
otherwise provided for, and subject to a duty 
of 50 per centum, instead of 60, as exacted, 
when, by their protest, they a'.lege it to be 
^'wearing apparel," &c., subject to a duty of 
35 per centum. 

It is urged that the protest described the 
merchandise with sufficient accuracy to in- 
form the collector of the charact.r of the 
articles, by designating them as "s Ik ties," 
and was not vitiated by an error of law in 
classifying them as "wearing apparel," &c., 
subject to a duty of 33 per centum. The ar- 
gument is, that the collector is presumed to 
liave known the law, and could not have 
been misled by the error. If the error was 
one of law, it was tlxis only tliat could have 
misled the collector. If he could not have 
been misled because theoretically he knew 
the law, there was no nece's ty for any pro- 
test; and the argument would prove t o 
much, because it would lead to the conclusion 
that a protest is never necessary when the 
officers of the government exact illep;al du- 
ties upon an erroneous construction of the 
law. There is no reason for anj' disfnction 
in the requirements of a protest, when predi- 
cated on errors of law on the part of the of- 
ficers of the government, and when upon er- 
rors of fact. The construction of ihe law is 
equally open to both parties, but the burden 
is imposed upon the importer to state The 
grounds of his objection, and to state them 
distinctly and specifically. 

It is also insisted, on behalf of the plan- 
tiffs, that, inasmuch as the col'ector claimed 
that the articles imported were "silk sc.irfs," 
und the protest stated that they w.re mt 
"scarfs in fact, or as known in trade and 
commerce," it sufficiently stited the ground 
of tlie objection. This statement was merely 
a challenge of the collectov's position, a 
"denial that the articles were what he cl limed 
them to be. Such a statement is not dstinct 
and specific, for nothing can be more inlefi- 
nite than a general denial. The collector can 
not fail to know that his position is chal- 
lenged when the importer insists that the 
cluty exacted is excessive; and, if a mere 
negation is the specific statement of objeciion 
contemplated by the statute, it would seem 
that the statute is a piece of very useless 
legislation. 



The protest must be held insufficient, and 
judgment is ordered for the defendant. 

[NOTE. Plaintiffs took a writ of error to the 
supreme court of the United States, wh'ch af- 
firmed the judgment on the ground of the insuffi- 
ciency of the protest. Davies v. Arthur, 9G U. 
S. 148.] 



Case 'No, 3,612. 

DA-\1ES V. DAYIES. 

[2 Cranch, C. C. 105.] ^ 

Circuit Court, District of Columbia. Nov, 
Term, 1814, 

BoxDs — Proof of Sigxatuue — Competency op 

"WiTXESSES. 

1. When the subscribing witnesses to a bond 
reside in a foreign country, evidence of the 
handwriting of the oblifjor and subscribing wit- 
nesses, will be left to the jury as prima facie, 
but not conclusive proof, upon the issue of non 
est factum. 

[Cited in Craig v. Reintzel, Case No. 3,330.] 

2. A surety in the defendant's administration 
bond, is a competent witness for the defendant. 

Debt on bond. Plea non est factum, and 
issue. 

Mr. Taylor^ for plaintiff [John Davies], of- 
fered a deposition of the plaintiff's son, to 
prove the handwriting of the obligor and sub- 
scribing witnesses, who resided in London, 
and were not proved to be dead. 

0. L,ee, for defendant [Benjamin Davies' 
executrix], contended that this was not suffi- 
cient evidence of the execution of a bond. 
That it is only in commercial causes that the 
rule has been relaxed. The subscribing wit- 
nesses are supposed to be living, and a com- 
mission might issue to take their depositions. 
There ought at least to be some evidence 
that the obligor acknowledged the debt It 
is certainly not conclusive evidence of the 
execution of the bond. The delivery is not 
proved. It is only the opinion of the wit- 
ness that the signatures of the obligor and 
subscribing witnesses are genuine. 

Mr. Taylor, contra, cited Adam v. Kera, 1 
Bos. & P. 360, and Barnes v. Trompowsky, 
7 Term R. 265. 

THE COURT (THRUSTON, Circuit Judge, 
absent) permitted the evidence to go to the 
juiT, not as conclusive, but prima facie evi- 
dence of the execution of the bond. 

THE COURT also permitted Isaac En- 
twirtle to be examined as a witness for tiie 
defendant, although he was her surety in her 
administration bond; on the authority of the 
case in Esp. N. P. 163, and the case of Carter 
V. Pearce, 1 Term R. 163. See, also, Craig 
V. Reintzel [Case No. 3,330]. 



DAVIES (E:MERS0N v.). See Cases Nos. 4,- 
436 and 4,437. 

DAVIES COUNTY (OGDEN v.). See Case 
No. 10,455. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case M"o. 3,613. 

Ex parte DAVIS. 

[14 Law Rep. 301; 9 "West. Law J. 14.] 

District Court, N. D. New York. Aug. 17-29, 

1851. 

Fugitive Slave Law— Commissioxer's Certifi- 

" GATE— ReTUOACTIVE OPERATION — HABEAS COR- 
PUS. 

1. The provisions of the Gth section of the 
fugitive slave act [9 Stat. 4G3], that "the cer- 
tificate of the commissioner sliall be conclusive, 
&c., and shall prevent all molestation, &c., by 
anv process issued by any court, judge, magis- 
trate, or other person whatsoever," applies only 
to a certificate which appears on its face to be 
granted, or by a reasonable interpretation of its 
language might have been granted, in conform- 
ity with the act, and in' pursuance of the au- 
thority thereby conferred, by a person having 
power to grant.it, and proceeding in a manner 
warranted by the act. 

2. The provisions of the 10th section of the 
fugitive slave act, "that when any person held 
to labor," &c„ "shall escape," are clearly pro- 
spective, and inapplicable to the ease of an es- 
cape occurring before the passage of the act. 

3. Where it appears from the face of the 
certificate that the adjudication was made 
without evidence, the error can be corrected on 
habeas corpus. 

4. By the common, law of England and this 
country, the writ of habeas corpus is not 
granted of mere course, nor without probable 
cause shown. 

On the 17th August an application was 
made to Judge CONKLING, in behalf of the 
petitioner [John Davis], for a wi*it of habeas 
corpus ad subjiciendum, to be dU'ected to Mr. 
George B. Gates, one of the deputy marshals 
of this district, in whose custody the peti- 
tioner was alleged to be, at the city of Buffa- 
lo. The petition alleged that the petitioner 
was restrained of his libei-ty in the custody 
of the above-mentioned officer, under pre- 
tence that he was a fugitive from labor, and 
In virtue of a warrant, a copy of which was 
annexed to the petition; wherefore he prayed 
a writ of habeas corpus to discharge him 
from custody, on the gi'ound that, as he was 
advised by his counsel, and believed, his im- 
prisonment was illegal, that he was a free 
man, and that the commissioner, by whom 
the warrant was issued, had no jmisdiction 
to issue the same. Annexed to the petition, 
was a copy of a waiTant issued by H. K. 
Smith, Esq., a commissioner of the circuit 
court of the United States, pui-porting to have 
been granted on the application of Ben- 
jamin S. Rust, the duly authorized agent and 
attorney of George J. Moore, of Louisville, in 
the state of Kentucky, alleging that the peti- 
tioner owed labor and service to the said 
Moore, and that he was a fugitive therefrom. 
By an indorsement on the warrant, it ap- 
peared that the same had been executed and 
retm-ned and that the deputy marshal bad 
the petitioner in custody, in virtue thereof. 
The petition contained no allegation of ir- 
regularity in the proceedings before the com- 
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missioner, nor was it alleged in the petition, 
or by the counsel for the petitioner,* that 
there was any insufficiency in the warrant, 
apparent upon its face. This application was- 
denied by the judge, on the gi'ound of want 
of probable cause; it being, as he stated, a 
settled rule both in England, and, hi the ab- 
sence of any statute injunction to the con- 
trary, in this country also, that the writ of 
habeas corpus was not grantable of mere 
course, nor without probable cause shown. 
It was an extraordinaiy remedy for unlaw- 
ful restraint of personal liberty, and no com*t 
or judge had authority to allow it, except in 
cases apparently of this nature. It was not 
enough for the petitioner to allege, in general 
terms, that his confinement was illegal; he 
was required to show that it probably was 
so in fact. In the case before him, conced- 
ing the validity of the statute imder which 
the commissioner had acted, not only had the 
petitioner faUed to fulfill this requirement, 
but, on the contrary, it expressly appeared 
that the commissioner, in causiug his arrest 
and detention, had only discharged an im- 
perative duty enjoined upon him by law; 
and with regard to the act, the judge said he 
did not consider himself at liberty to treat 
its constitutionality as any longer an open 
question. Nearly a year had elapsed since 
it received the sanction of the two houses of 
congress, and, in accordance with the official 
opinion of the attorney general of the United 
States, the approval of the president No act 
of the national government had ever more 
strongly arrested the attention of the Ameri- 
can people, or been more closely scrutinized. 
It had been repeatedly brought under discus- 
sion and consideration before the judges and 
judicial tribunals of the country, both state 
and national, and in every instance its con- 
stitutionality had been unequivocally assert- 
ed and maintained. Among those by whom 
this opinion had either directly or indirectly 
been declared, are, at least, three of the 
judges of the supreme court of the United 
States, all of whom, moreover, are citizens of 
states in which slavery does not exist. Un- 
der these circumstances. Judge CONKLING 
said, it was, in his judgment, whpUy unnec- 
essary, and would be scarcely decorous, for 
him to enter upon the examination of the 
question at all. At an earlier period it would 
have been his duty to do so, and to be gov- 
erned by his own independent conclusions; 
and this duty, he should not, for a moment, 
have hesitated to perform. 

The motion for a habeas corpus, having for 
these reasons been denied, a second petition 
was presented on the 19th, on which the mo- 
tion was renewed. The petitioner states that 
he is still restrained of his liberty, in the cus- 
tody of Mr. Gates, the deputy marshal; that 
after his arrest, in virtue of the wai-rant 
mentioned in his first petition, having been 
brought before the said commissioner, he, the 
said commissioner, made out a certificate, di- 
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recting: the petitioner to be taken to the state 
of Kentucky, whence, as it was alleged, he 
had escaped, and where he still owed service. 
The petitioner further alleges that as he is 
advised hy counsel, and verily believes, the 
proceedings before the commissioner are null 
and void, for want of jm-isdietion in the said 
commissioner to make the said certificate, be- 
cause there was no evidence before him that 
he. the petitioner, was a slave, but that, on 
the contraiy, the proof, as the petitioner was 
further advised, established his freedom; 
that the said proceedings were founded upon 
^n alleged record of the county court of Jef- 
fei-son county, in the staie of Kentucky, 
which record is not exemplified under the 
«eal of the said court, in pursuance of the act 
of congi-ess in such case made and provided, 
wherefore, as the petitioner is further ad- 
vised, the said pretended record is void, and 
the commissioner acquired no jurisdiction im- 
<aer the same; that there was no other proof 
before the commissioner, aside from such pre- 
tended record, that the petitioner owed serv- 
ice to the claimant, Moore, but, on the con- 
trary, there was proof that the claimant 
brought and permitted the petitioner to come 
to Cincinnati, in the state of Ohio, whereby, 
as he is fm-ther advised, and believes, he ac- 
quired his freedom. And the petitioner fur- 
ther states that, to the best of his knowledge 
and belief, there was not before the commis- 
sioner any evidence, except the same pretend- 
ed record of the fact of his escape from Ken- 
tucky; and lastly, that, to the best of his 
knowledge and belief, he is not detained for 
any other cause. The petition, for reasons 
stated in the affidavit, is verified by the oath 
of Mr. Love, acting as the counsel of the pe- 
titioner. On this petition, Judge CONKUNG 
gi-anted an order nisi, retm-nable on the 26th 
day of August. On that, and the following 
day, the case was ably argued by Mr, Talcott 
for the petitioner, and Mr. Foster for the 
claimant 

In opposition to the rule, the counsel for 
the claimant read an affidavit made by jMr. 
Gates, the deputy marshal, setting forOi the 
proceedings before the commissioner, and in- 
corporating the certificate granted by him. 
Appended to the certificate, as forming a part 
thereof, was the petition of the claimant's 
agent and attorney, and the power of at- 
torney under wliich he acted; the warrant 
of aiTest; the transcript of a record of the 
county court of Jefferson county, in the sfsite 
of Kentucky, authenticated by the attestation 
of the clerk, and an impression of the seal 
of the court thereon, stating it had been 
proved to the satisfaction of that court, by 
the affidavits of two persons therein named, 
that the petitioner owed service to the claim- 
ant, and that he had, on or about the 25th 
day of August, 1850, escaped therefrom into 
the state of Ohio, which record was referred 
to, in the certificate, as the evidence bj-^ which 
the facts therein stated were established be- 
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fore the commissioner; and the affidavit of 
the agent, of his apprehension of a rescue. 
At the close of the argument, on Wednesday, 
the 27th of August, Judge CONKLING said 
he did not believe he should be able to decide 
the case before the morning of the second day 
thereafter, but that he should endeavor to do 
it at that time, which he accordingly did, by 
delivering the following judgment: 

CONKLING, Disti-ict Judge. An order nisi 
having been granted by me several days ago, 
for a writ of habeas corpus ad subjiciendum, 
to bring before me the body of John Davis, 
for the purpose of inquiring Into the legality 
of his confinement, in the custody of one of 
the deputy marshals- of this district, and the 
case having been fully argued by counsel, 
and considered by me, I am now to declare 
my opinion of the law thereupon. 

The case is one in its natm:e, calculated, as 
we know, by recent experience, to arouse the 
passions and prejudices of men in this part 
of the Union; and this tendency, in the pres- 
ent instance, has been unhappily inflamed 
by an extraordinaiy incident reported to have 
attended the original arrest of the petitioner. 
But the circumstances to which I have al- 
luded, however deplorable, it is scarcely nec- 
essary to observe, can have no legitimate in- 
fluence whatever upon the decision of tht^ 
question before me, and are to be remeni 
bered, if at all, only for th« pui-pose of in- 
spiring a deeper sense of judicial duty, and 
greater caution in its dischai'ge. If the pris- 
oner is entitled by law to the privilege of 
the writ of habeas corpus, it must be award- 
ed; if not, it must be withheld; and in 
neither event can tlie result afford any just 
ground for dissatisfaction, still less any 
apology for the indulgence of a spirit of in- 
subordination to the laws of the land. It is 
proper, at the outset, to observe that, as I 
hoped and expected, when the order nisi was 
made, the merits of the case are now as 
fully before me as they could be on the re- 
tm-n of a writ of habeas corpus, should one 
be granted. The real question to be de- 
cided, therefore, is, whether the petitioner is 
entitled to his discharge; for it is an obvious 
as well as an established rule that when, 
upon an application for a habeas corpus, it ap- 
pears that it would be fruitless to the peti- 
tioner if allowed, it is not to bo granted. 

Before proceeding to an examination of the 
merits of this application, it may not be 
amiss to advert to the som-ce of tlie power 
which I am called upon to exercise. The 
government of the United States is one of 
expressly delegated powers, and its func- 
tionaries can exercise no authority except 
such as, either in terms or by reasonable in- 
tendment, has been conferred by the consti- 
tution, or by laws passed in accordance there- 
with. To guard against possible restrictions 
of the gi-eat privilege of habeas corpus, it 
was deemed expedient, by an express provi- 
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•sion of the constitution, to forbid its suspen-' 
sion, unless "wlien, in case of rebellion or in- 
vasion, the public safety might require it. 
-With tliis exception, it was left, as one of the 
'elements or incidents ofthejudidal power, to 
be regulated by law; and in order to give it 
•vitality, it was necessary for congress to 
■confer the power to grant it, and to designate 
the functionaries by whom this power should 
.be exercised. This was done by the 14th 
section of the judiciary act of 1789, which, 
as it has been authoritatively interpreted, in- 
■vests all the courts of the United States, and 
the sevei-al judges thereof, witlx the power 
■to issue this writ, "for the purpose of inquir- 
ing into the cause of commitment" The act 
does not prescribe the cases in which this 
.form of remedy may be resorted to, nor does 
it define the power of the court or judge in 
Kjases where it lies. Recourse for these pur- 
poses must therefore be had to the common 
-law, and especially to the celebrated habeas 
.corpus act of 31 Car. U., designed to correct 
.and effectually guard against the scandalous 
.evasions and abuses by which the practical 
efficacy of the writ of habeas corpus had be- 
come in a great degree destroyed dm-ing the 
arbiti'ary reign of the Stuarts. 3 Bl. Comm. 
130-138; Ex parte BoUman, 4 Cranch [S U. 
S.] 75; 2 Cond. Eng. Gh. 33; Ex parte Wat- 
.kins, 3 Pet 128 U. S.] 193, 201, 202. His 
honor examined at length the autliorities cit- 
ed at the argument, and especially the cases 
Ex parte Keax-ney, 7 Wheat. [20 U. S.] 38, 
and Ex parte Watkias, 3 Pet [28 U. S.] 193, 
— "tlie latter being mainly relied on hj the 
'counsel for the claimant,"— and which es- 
tablish the principle that when, by a cornet 
of competent jurisdiction, a judgment, in its 
nature final, has once been pronounced, it 
cannot be reviewed on habeas corpus; and he 
then proceeded as follows: 

It is upon this principle that the claimant 
relies, and the question is, whether or not it 
■furnishes the rule of decision for the pres- 
ent case. For the purpose of determining 
this question, it is proper to examine into the 
nature of the adjudication which it is pro- 
posed to bring under review. The adjudica- 
tion was made by one of the commissioners 
■of the United States, for this judicial dis- 
trict. The office of commissioner was created 
l)y an act of congress, passed in 1812 [2 Stat. 
670], by which the several circuit courts 
"were authorized to appoint suitable presons 
to take acknowledgments of bail and affida- 
vits, in civil causes depending in such courts; 
-and by an act passed a few years later, the 
persons so appointed were authorized to per- 
form the like services in causes in the dis- 
trict courts. By this latter act, and other 
.-acts, subsequently passed, other powers were 
successively conferred upon these officers; 
■and lastly, by the first section of the act of 
September IS, 1850, known as the "Fugitive 
Slave Act" they are "authorized and requir- 
vcd to exercise and discharge all the powers 



and duties conferred by this act" The 
fom-th section further declares that the com- 
missioners "shall have concurrent jurisdic- 
tion with the judges of the circuit and dis- 
trict courts of the United States, in their 
respective drcuits and disti'icts." By the 
sixth section it is also enacted that the cer- 
tificates to be granted under the act "shall 
be conclusive of the right of the person in 
whose favor granted, to remove such fugitive 
to the state or territory from which he es- 
caped, and shall prevent aii molestation of 
such person or persons, by any process is- 
sued by any court judge, ma^strate, or 
other person whatsoever." Now whatever 
gi-ound for doubt if any, might have exist- 
ed, independently of this enactment concern- 
ing the legal force and effect of these certifi- 
cates, it may, I think, be safely assumed 
that it was intended by cpngress to place 
them, in this respect substantially on the 
footing of judgments rendered by judicial 
tribunals, in cases within their jurisdiction. 
But notwithstanding the wide scope of the 
doctrine laid down, by the supreme court in 
the Watkins Case, I am also of opinion, and 
indeed this was distinctly admitted by the 
learned and able counsel who appeared for 
the claimant that this conclusive effect can 
be ascribed to a certificate only when it ap- 
pears on its face that it was granted, or, at 
least, according to some reasonable interpre- 
tation of its language, might have been 
granted, in conformity with the act and in 
pursuance of the authority thereby conferred. 
Unquestionably it should appear to have 
been granted by a person having power to 
grant it, and proceeding in, a manner war- 
ranted by the act It is only to such certifi- 
cates that ^he principle of law relied on by 
the counsel for the claimant can be applied, 
and such only can congress be presumed to 
have had in view. I regret that the circum- 
stances of the case, and my own indispensa- 
ble engagements, requirin*' my immediate de- 
parture to a remote part of the district, pre- 
clude me from fortifying and elucidating 
this proposition, and reconciling it with the 
case Ex parte Watkins, by a reference to 
authorities. But I shall assume it as un- 
questionable. The counsel for the petitioner 
denies that the certificate now in question is 
of this character. One of the objections to 
its sufliciency is that the person by whom it 
was granted is therein described as "a com- 
missioner appointed by the second circuit 
court," and as "a commissioner appointed 
by the circuit court for the second circuit," 
when in truth there is no such court, and, 
of course, no such commissioner. The objec- 
tion is true in point of fact and if there was 
not another, of a more serious nature, this 
would, at least, reqmre consideration. But 
it is further objected that tlie case of the 
petitioner is not embraced by the act or ra- 
ther by that part of it under which the pro- 
ceeding was entertained, and by which alone 
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it could have been authorized. It is due to 
the highly respectable gentleman, by whom 
the certificate was granted, to observe that 
this objection appears not to have been made 
before him, and probably it was not thought 
of by him, or, until afterwards, by the coun- 
sel for the petitioner. The claimant saw fit 
to avail himself of the provisions of the 10th 
section of the act, by which the owner of a 
fugitive slave is permitted to make proof of 
the main facts of title and escape before a 
court of record, or some judge thereof, in 
the state whence the escape was made; and 
having obtain.>d a transcript of the record, 
which such court is required to make, of the 
matters so proved, to exhibit the same to the 
judge or commissioner, to whom application 
shall be made, in the state where the fugitive 
shall be found, as conclusive evidence of the 
facts therein stated. Such a record was pro- 
duced before the commissioner, in the pres- 
ent case, and is distinctly stated, in the cer- 
tificate, to have formed the basis of his ac- 
tion in the premises. 

It was suggested at the argument, though 
apparently with no great confidence, that the 
commissioner might, by possibility, have 
had other competent evidence before him; 
but I am clearly of opinion that no such sup- 
position is admissible. There is not, in the 
papers before me, the slightest intimation to 
this effect, but, on the conti-ary, the tran- 
script is exclusively referred to throughout 
as the evidence by which the title of the 
claimant and the fact of escape were estab- 
lished. But the escape is also throughout 
alleged to have occurred "on or about the 
25th day of August, 1850," whereas, the act 
was not passed until the 18th of September 
following; and it is upon these dates that 
the objection is founded. The language of 
the 10th section of the act is this: "And be 
it further enacted, that when any person 
held to labor or sei'vice, in any state or ter- 
ritory, or in the District of Columbia, shall 
oscapo therefrom, the party to whom- such 
service or labor is due, liis, her, or their 
agent or attorney, may apj>ly to any court 
of record therein, or judge thereof in vaca- 
tion, and make satisfactory proof," &c. Now 
it is insisted that this provision is clearly 
prospective, and therefore inapplicable to the 
case of an escape from labor or service, oc- 
curring before the passage of the act; and 
such, I am constrained to say, appears to 
me to be the plain sense of the enactment. 
It was argued by the counsel for the claim- 
ant that, this being a remedial act, it is to 
be so construed as to suppress the mischief, 
and advance the remedy; and that, if it can 
be reasonably inferred from its whole tenor 
that the provision in question was designed 
to act retrospectively, it is to be so inter- 
preted. But when the language of a stat- 
ute is unambiguous, and leads to no ab- 
surdity or palpable injustice, it is to be in- 



terpreted according to its natural import 
It may be conceded that the legislative in- 
tent imported by the words used might have- 
been more explicitly declared, by the ad- 
dition, immediately after the word "shall," 
of the word "hereafter," or of the words 
"after the passage of this act;" but it can- 
not, I think, be maintained that this intent 
is not unequivocally expressed by the word 
"shall" alone. If I were permitted, however, 
to look beyond the terms of the provision 
itself, and to speculate upon its probable de- 
sign, I am unable to perceive that the result 
would be varied. The only other part of the 
act specifically referred to by the counsel for 
the claimant, for the pui^pose of shedding 
light upon that under consideration, is the 
beginning of the sixth section, which pro- 
vides for a different mode of establishing the 
facts of title and escape. The words here 
are: "That if a person held to service or 
labor in any state or territory of the United 
States, has heretofore, or shall hereafter es- 
J cape," &c. The argument is that it is mani- 
fest from this language that congress in- 
tended to provide for cases of prior as well 
as subsequent escape. There can be no 
doubt of this, so far as the provisions of this 
section are concerned. But it is to be con- 
sidered that the 10th section introduced a 
most important innovation upon the law as 
it was before the passage of the act. It au- 
thorizes an ex parte application to a court 
or judge, to be selected by the claimant, in 
the absence of, and without notice to, the 
party to be affected by the proceedings, ta 
determine questions of fact, involving his 
freedom or servitude for life, and declares 
the decisions of such court or judge to be 
full and conclusive evidence of the facts de- 
cided, and therefore binding upon the judg- 
ment and conscience of the court, judge, or 
commissioner in any other state, before 
whom the alleged fugitive may be reclaimed. 
It is not my province to express any opinion 
upon the reasonableness of this great inno- 
vation. It must be conceded that there were 
not wanting strong and justifiable motives 
for its enactment, and it is sufficient, for those 
whose duty is is to execute it, that congress 
have seen fit to adopt it But it may, I 
think, well be supposed, that in deference 
to the spirit of the great principle of natural 
justice and constitutional law, which for- 
bids the enactment of ex post facto laws, it 
was intentionally limited to cases of escape 
from servitude, thereafter to occur; and this 
inference, I am of opinion, is rather strength- 
ened than weakened by the reti-oactive 
phraseology employed in the 6th section. The 
liability'- of this provision to abuse is too ob- 
vious to escape notice, and it is worthy of 
observation that in the present case, as it 
appears by the record of the Kentucky court, 
instead of requiring the personal attendance 
of the witnesses of the claimant, the court 
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saw fit, in the discharge of the grave and 
responsible duty imposed npon it by the act, 
to receive affidavits, and to act upon them 
alone, although the deponents are described 
as residents of the dty of Louisville, where 
the court was held. It may well be that 
these witnesses were credible persons, able, 
from their own knowledge, to attest to all 
the facts requisite fully to warrant the de- 
cisions of the court, and that a careful cross- 
examination would have elicited no other 
facts favorable to the petitioner; but conced- 
ing that the evidence before the court might 
lawfully be held by it to constitute the "sat- 
isfactory proof" required by the act, the op- 
posite course of procedure would, to say the 
least, have been more consonant with the es- 
tablished, and, as I had supposed, universally 
recognized principles of enlightened juris- 
prudence. I am, therefore, also of opinion 
that it is my duty to apply to this enactment 
the same rule of construction that is applica- 
ble to penal statutes. "It was," says Pro- 
fessor Christian, "one of the laws of the 
twelve tables of Rome, that whenever there 
was a question between liberty and slavery, 
the presumption should be on the side of 
liberty. This excellent principle our law has 
adopted, in the construction of penal stat- 
utes; for whenever any ambiguity arises in 
a statute, introducing a new penalty or pun- 
ishment^ the decision shall be on the side 
of lenity and mercy; or in favor of natural 
right and liberty; or, in other words, the 
decision shall be according to the strict let- 
ter in favor of the subject And though the 
judges, in such cases, may frequently raise 
and solve difficulties contrary to the inten- 
tion of the legislature, yet no further incon- 
venience can result, than that the law re- 
mains as it was before the statute. And it 
is more consonant to principles of liberty 
that the judge should acquit whom the legis- 
lator intended to punish, than that he should 
punish whom the legislator intended to dis- 
charge with impunity." 1 Bl. Comm. 88, 
note 19. 

The result of this examination then is that, 
though the evidence on which alone the com- 
missioner founded his adjudication would 
have been sufficient and conclusive in a case 
arising after the passage of the act, it was 
wholly inapplicable to a case like the pres- 
ent, arising before the passage of the act 
In other words, as appears on the face of the 
certificate itself, the adjudication was made 
without evidence, and the only question is 
whether this great error, arising, I have no 
doubt fi'om inadvertence, can be coiTeeted 
on habeas corpus. I think it may, and that 
it is my duty to do it If, as has been said, 
*'A good warrant is a good cause of deten- 
tion," the converse of the proposition is not 
less ti-ue. I shall accordingly allow the 
writ but it must be made returnable before 
me at the court-house, in Buffalo, at two 
o'clock p. m.. to-morrow. 

7FED.CAS. 
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In re DAVIS et al. 

[1 N. B. K. 120;^ Bankr. Reg. Supp. 26; 7 
Am. Law Reg. (N. S.) 30; 6 Int. Rev. Rec. 
149; 15 Pittsb. Leg. J. 103.] 

District Court, N. D. Ohio. 1867. 

Bankruptcy — Election of Assignee — Secured 

C]tEl>lTORS. 

A creditor of a bankrupt holding a claim 
wholly or partially secured, may prove the 
same in bankruptcy, but cannot vote for as- 
signee. 

[Cited in Re Hunt Case No. 6,8Si.] 

[On certificate of register in bankruptcy.] 
The question arose in this case before the 
register whether a creditor holding a claim 
fully or partially secm*ed should be allowed 
to vote for an assignee. The question was 
certified to .Judge SHERMAN, as follows, by 
Myron R. Keith, one of the registers of said 
com^t in bankruptcy: 

"In the com-se of proceedings in said mat- 
ter before me, the following questions arose 
pertinent to said proceedings, and were stat- 
ed and agreed to by the counsel for the op- 
posing parties, to wit: J. M. Jones, who ap- 
pears for tlie bankrupt, and Payne & Wade, 
who appear for the creditors of said bank- 
rupt The facts are: A. C. Gardner, a cred- 
itor of said bankrupt, has proved his claim 
before the register, as a claim secured by 
mortgage on real estate, and the question 
arising is this: Under the provisions of the 
bankrupt act [of 1867 (14 Stat 522)], should 
a creditor, holding a claim fuUy or partially 
secm*ed, be allowed to vote at tiie first meet- 
ing of creditors in the election of an as- 
signee'? Section 13 provides that the a'edr 
iters shall, at the first meeting held after 
due notice from the messenger, in the pres- 
ence of a register designated by the court, 
choose one or more assignees of the estate of 
the debtor, the choice to be made by the 
greater part in value' and in number of the 
a*editors who have proved their debts. Sec- 
tion 23 provides that the court shall allow 
all debts duly proved, and shall cause a list 
thereof to be made and duly certified by one 
of the registers. Section 20 provides that 
when a creditor has a mortgage or pledge of 
real or personal property of the bankrupt, 
or a lien thereon for securing the payment 
of a debt owing to him from the bankrupt 
he shaU be admitted as a creditor only for 
the balance of the debt after deducting the 
value of such property to be ascertained by 
agreement between him and the assignee or 
by a sale thereof to be made in such man- 
ner as the coiu:t shall direct Section 13, 
above referred to, allows all creditors who 
have proved their debts to participate in the 
choice of an assignee. The certified list of 
creditors required by section 23, is for the 
purpose of spreading upon the record a state- 
ment of the names of all admitted as cred- 

^ [Reprinted from 1 N. B. R. 120, by permis- 
sion.] 
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itors, and the amount due to each. Section 
20, in my opinion, so far as voting for as- 
signee is concerned, limits tho creditors to 
those who are not secured, for it provides 
that ci'editors holding security shall be ad- 
mitted as creditors only for the balance of 
their debts, after deducting the value of the 
security, and that value can only be de- 
termined by agreement between him and the 
assignee, or by sale of the propertj^ which 
cannot be agreed on between them, or as- 
certained by sale until after the assignee is 
chosen, I am therefore of the opinion that 
a creditor holding security, although he has 
proved his debt as provided in the 22d sec- 
tion of the banlcrupt act, cannot vote in the 
election of assignee. And the said parties re- 
quested that the same should be cei*tified to 
the judge for his opinion thereon." 

SHERMAN, Disti-ict .Tudge. I concur with 
the register in the opinion by him given, on 
the question above stated, and approve the 
same. 



Case liJo. 3,615. 

In re DAVIS. 

[3 Ben. 482; ^ 3 N. B. IL 339 (Quarto, 89).] 

District Court, S. D. New York. Nov. Term, 

1S69. 

iNVOLUXTARy BaXKUUPTCY — ARKEST ON MeSNE 
PliOCESS— COXSTKUOTIOX OF STATUTE — FkAUDU- 

len't suspessiox of payment of commercial 
Paper. 

1. A statute must be so construed, if possible, 
without doing violence to language, as to give 
force and meaning and effect to every part of it. 

2. A debtor was arrested on August 2-lth, 
1869, under an order of arrest issued out of the 
superior court of the city of New York, in an 
action founded on a promissory note for more 
than §100. He immediately gave bail and was 
not lodged in jail. The order of arrest remained 
in force at the time of the filing of a petition in 
involuntary bankruptcy against him, on Septem- 
ber 20th, 1869: Held, that, as the debtor was 
not actually imprisoned for more than seven 
days on the order of arrest, he was not liable 
to he adjudged a bankrupt, under the 39th sec- 
tion of the bankruptcy act [of 1867 (14 Stat. 
536)], by reason of what occurred under the 
order of arrest. 

3. Proof, that a merchant has suspended pay- 
ment of commercial paper and has not resumed 
payment of it within a period of fourteen days, 
is not sufficient to authorize an adjudication of 
bankruptev against him under the 39th section 
of the bankruptcy act. The creditor must show 
that the stoppage or suspension was fraudulent. 

[Cited in Baldwin v. Wilder, Case No. 806; 
Re Hercules Mut. Life Assur. Soc, Id. 6,- 
402.] 

This was a hearing on a petition for invol- 
untary bankruptcy before the court without 
a jm-y. The first act of bankruptcy alleged 
in the petition, which was sworn to on the 
17th of September, 1869, and filed on the 20th 
of September, 1869, was, that the debtor 
[John Davis] "has been arrested and held in 
custody under and by virtue of mesne pro- 

^ [Reported by Robert D. Benedict, Esq.., and 
here reprinted by permission.] 



cess issued out of the superior court of the 
city of New York in the state of New York, 
within which the debtor has property, found- 
ed upon a demand in its natm-e provable 
against the bankrupt's estate, under said act, 
and for a sum exceeding one hundred dollars, 
and that such process is remaining in force 
and not discharged by payment, or in any 
other manner provided by the laws of such 
state applicable thereto, for the period of sev- 
en days." The proof showed, that the debt- 
or was, on the 24th of August, 1869, at the 
city of New York, in which city he then re- 
sided, an-ested and held In custody by the 
sheriff of the city and county of New York, 
under an order of arrest issued out of the 
superior coiu't of the city of New York; that 
the debtor, on his arrest, immediately gave 
bail, and was not lodged in jail, and was dis- 
charged from close custody by the sheriff; 
that the order of arrest was issued in a civil 
action, founded on a promissory note for a 
sum exceeding one hundred dollars, made by 
the debtor, and which was a demand in its 
natm'e provable against the bankrupt's es- 
tate under the bankruptcy act; and that the 
said order of arrest, at the lime of making 
oath to said petition, still remained in force 
and had not been discharged by payment, or 
in any other manner provided by the law of 
the state of New York applicable thereto. 
The second act of bankruptcy alleged was, 
that the debtor, "on the 24th day of August, 
1869, being a merchant or trader, has fraudu- 
lently stopped and suspended payment of his 
commercial paper and has not resumed with- 
in a perfod of fourteen days, to wit, a certain 
promissory note," specifying its particulars. 

Hawes & Wardell, for creditor. 
Slorrison, Lanterbach & Spingarn, for debt- 
or. 

BLATCHFORD, District Judge. The 39th 
section of the bankruptcy act specifies, as an 
act of bankruptcy, that the debtor "has been 
arrested and held in custody under or by vir- 
tue of mesne process or execution, issued out 
of any court of any state, district or territory 
within which such debtor resides or has prop- 
erty, founded upon a demand m its nature 
provable against a bankrupt's estate under 
this act, and for a sum exceeding one hun- 
dred dollars, and such process is remaining 
in force and not discharged by payment, or 
in any other manner provided by the law of 
such state, disti'ict or territory applicable 
thereto, for a period of seven days." The 
same section, in the clause immediately fol- 
lowing the one just cited, specifies, as an act 
of bankruptcy, that the debtor "has been ac- 
tually imprisoned for more than seven days, 
in a civil action, founded on contract, for the 
sum of one himdred dollars or upward." The 
order of arrest in this case was issued in a 
civil action, founded on contract, for a sum 
exceeding one hundred dollars. It was mesne 
process issued out of a court of the state in 
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wMeli the debtor resided, and was founded 1 
on a demand in its nature provable against 
a bankrupt's estate under tbe act, and such 
process remained in force and was not, when 
the petition was filed, discharged by payment 
or in any other manner provided by the law 
of such state applicable thereto. The debt- 
or was arrested under the process, and imme- 
diately gave bail, and was not lodged in jail, 
and was discharged from close custody. As- 
suming that he was held in custody for a 
period of seven days under the process, he 
was not actually imprisoned on it for more 
than seven days. This case, therefore, does 
not fall within the second clause cited, al- 
though it may fall within the first clause. 
The question to be determined is, whether, 
under those circumstances, he can be ad- 
judged a bankrupt. I think not. The stat- 
ute evidently intended to draw a distinction 
between being actually imprisoned for more 
than seven days, and being held in custody 
for a period of seven days. It confined the 
former to a civil action founded on con- 
tract, while it extended the latter to an ac- 
tion founded on any demand in its nature 
provable against a bankrupt's estate. Not 
only are claims foxmded on contract prov- 
able in bankniptcy, but, by section 19, all 
demands against the bankrupt for or on ac- 
•count of any goods or chattels wrongfully 
talien, converted or withheld by him, are 
provable, as debts, to the amount of the 
value of the property so taken or withheld, 
with interest Such demands are not claims 
founded on contract There are, therefore, 
■claims or demands which would fall within 
the first clause and not within the second 
^ause. The first clause has, therefore, a 
field for operation over which the second 
olause does not extend. This being so, and 
there being a distinction evidently intended 
l)y the statute between actual imprisonment, 
and mere arresting and holding in custody, a 
person actually imprisoned being held in cus- 
tody, although a person held in custody is 
not necessarily actually imprisoned, full ef- 
fect must be given to the second clause. 
T!his cannot be done if it be held that a per- 
son arrested in a civil action founded on con- 
tract may be adjudged a bankrupt although 
he has not been actually imprisoned for more 
than seven days. If it be so held, on the 
^ound that a claim founded on contract is 
XI demand in its nature provable against a 
bankrupt's estate under the act, and that it 
is sufficient, under the first clause, that the 
debtor be arrested and held in custody under 
mesne process founded on such demand, for 
a period of seven days, then no cases exist 
which would not fall within the first clause, 
and the second clause would become inop- 
erative and might as well have been left out 
of the statute. A statute must be so con- 
strued, if possible, without doing violence to 
language, as to give force and meaning and 



effect to every part of it. In this case there 
is no affirmative repugnancy between the iwo 
clauses. The only question is, whether it 
shall be held to be the intention of the legis- 
lature that cases falling within the second 
clause Shan be governed wholly by the sec- 
ond clause, although, if the second clause 
had been omitted from the section, they 
would fall under the first clause. I think 
that that is the sound construction to be giv- 
en. Even if the two clauses were repugnant 
to each other, in a broader sense than they 
are, the second clause would control, as be- 
ing the later expression ■^ of the wUl of the 
law makers. Powers v. Barney [Case No.ll,- 
361]. 

I must, therefore, hold that, inasmuch as 
the debtor was not actually imprisoned for 
more than seven days on the order of arrest 
issued against him, he is not liable to be ad- 
judged a banlccupt by reason of any thing al- 
leged in the petition to have occmred under 
and by virtue of such mesne process. 

The 39th section of the act makes it an act 
of banki'uptcy, that the debtor "being a 
banliei*, merchant or ti-ader, has fi-audulentiy 
stopped or suspended and. not resumed pay- 
ment of his commercial paper, within a pe- 
riod of fourteen days." The evidence shows 
that the debtor was a merchant or trader do- 
ing business in the city of New York; that 
the promissory note mentioned in the peti- 
tion was commercial paper, by having been 
made and delivered by the debtor in the reg- 
ular course of his business, for goods sold 
and delivered to him; and that the note had, 
at the time the petition was filed, remained 
unpaid for a period exceeding fourteen days. 
This is not sufficient Something must be 
shown from which the comt can draw the 
conclusion that the stoppage or suspension of 
payment of the note was fraudulent The 
mere non-payment of the note does not wax'- 
rant such conclusion. It was not intended 
by the act that the mere stoppage or suspen- 
sion, followed by nonresumption for fourteen 
days, should throw on the debtor the burden 
of showing that there was no fraud in the 
stoppage or suspension. It is for the cred- 
itor to show that the stoppage or suspension 
was fraudulent That is not shown by show- 
ing nothing but stoppage or suspension, con- 
tinued for fo\u:teen days. There may be 
many reasons for stoppage falling short of 
fraud. If the legislature had intended that 
mere stoppage or suspension without resump- 
tion within fourteen days should be an act 
of bankruptcy, it would have said so plain- 
ly. It has unmistakably said that that shall 
not be an act of bankruptcy, unless the stop- 
page or suspension is fraudulent The cred- 
itor must, therefore, show the fraud which 
he has alleged in his petition. As he has 
failed to do so, from misapprehension, an op- 
portunity will be afforded to him .to supply 
the defect, i£ he can, by further proof. 
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In re DAVIS. 

[1-Hask. 232.]^ 

District Court, D. Maine. Oct. Term, 1869. 

Bankkcptct — Previous Attachment —Fees and 
Expenses not Allowable. 

1. An assignee in bankruptcy takes a free and 
unincumbered title to property of tbe bankrupt, 
attached on a suit against him within four 
months of the commencement of bankruptcy 
proceedings. 

2. The expenses of an attachment, so made 
by a creditor for the sole purpose of securing 
his debt, cannot be allowed from the bank- 
rupt's estate. 

3. Neither the plaintiff, nor the officer, have 
a lien upon the property so attached to secure 
the officer's fees of attachment or his expenses 
in keeping the property. 

In bankruptcy. Petition by attaching cred- 
itor to be allowed his expenses of attachment 
from the bankrupt's estate. The assignee ob- 
jected. The attachment was made within 
fom' months of the commencement of bank- 
ruptcy proceedings and thereby dissolved. 

FOX, Disti-iet Judge. Kaler, Bowen & 
Merrill set foi-th in tlieir petition, "That on 
the 17th of June last,' with a view of compel- 
ling the bankrupt to commence proceedings 
in bankruptcy, or to secure their demand 
against her, they caused an attachment to be 
made on their demand of her stock in trade, 
and that within four months she filed her 
petition in bankruptcy, and has been ad- 
judged a bankrupt; that in making such at- 
tachment they incurred expenses to the 
amount of §117.83; that the same were for 
the benefit of all the creditors, and they 
therefore ask, that such amount may be re- 
paid to them by the assignee from the assets 
in his hands." 

In some cases, when the attachment of a 
debtor's estate has been made in aid of in- 
voluntary proceedings in bankruptcy, insti- 
tuted by creditors against a party subsequent- 
ly adjudged a bankrupt, I have allowed the 
costs attending the attachment to be paid 
from the assets of the estate, as the same 
were iucui-red by common consent for the 
general benefit, and the estate has thereby 
been prevented from waste and secured for 
the assignee. In the present case, there is 
no evidence, and it is not pretended, that the 
attachment was made by the petitioners with 
any other object or pm*pose than thereby to 
secure their own debt. No proceedings in 
bankruptcy were instituted by them or any 
other creditor; and it is quite manifest that 
the present is the usual ordinary case of 
an attachment obtained by a creditor for Ms 
own exclusive advantage, which was dis- 
solved and defeated by the debtor availing 
herself of the benefit of the bankrupt act, 
within four months of the time of the at- 
tachment. 

^ [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



The 14th section of the bankrupt act [of 
1867 (14 Stat 522)] declares, that the as- 
signment shall date back to the commence- 
ment of the proceedings in bankruptcy, and 
that the title to all the property and estate 
of the banki-upt, shall vest in the assignee, 
"although the same is then attached on mesne 
process as the property of the debtor, and 
shall dissolve any such attachment made 
within four months next preceding the com- 
mencement of said proceedings." By this 
provision the present attachment was dis- 
solved, and no rights or interests remained 
to the creditors seem*ed or protected by 
force of it. There is nothing in any portion 
of the act, which in terms creates or saves 
any rights of the attaching ei-editor under 
the attachment when made within the fom* 
months next preceding the petition, and the 
whole spirit and purpose of the act is in di- 
rect opposition to any claim against the bank- 
rupt's estate, for payment of expenses at- 
tending such an attachment 

By another provision of the act, preferences 
to creditors within four months are declared 
to be invalid, and the gi*eat aim and pui-pose 
of the law appears to have been, to defeat 
all attempts to obtain a preference, whether 
procured by the joint action of tlie pai*ties, 
or by the creditor alone, by legal process and 
attachment of the debtor's estate; all such 
proceedings are deemed to be a fraud on the 
law, when transacted within four months of 
the petition, and if for this cause the cred- 
itor is compelled to abandon his attachment 
and share with the other creditors pro rata 
in the proceeds of the estate, it is quite ap- 
parent that the law never contemplated, that 
a party should be indemnified and relieved 
from the expenses he may have incm-red, in 
attempting to obtain an imdue preference by 
his race of diligence against all the other 
creditors. Any other constraction woidd be 
an offer of a reward to a ci'editor who should 
attempt to secure his demand by an attach- 
ment; for if proceedings in bankruptcy were 
not instituted within four months, his demand 
would be thereby secured; if proceedings 
should be commenced within that time, his 
security would be defeated at the cost and 
expense of the estate, and it must be bur- 
dened with the charges of an attempt to 
evade and overreach the pm'pose and design 
of the act, an equal distribution of the debt- 
or's estate. 

The bankrupt act declaring that the estate 
shall vest in the assignee, and that an attach- 
ment made within four months shall be dis- 
solved, I am of opinion that the assignee 
takes a free and unincumbered title to the 
property as though it had never been at- 
tached, and that the expenses of the attach- 
ment by right should and did fall upon the 
party, who would have derived all the benefit 
from it, if it had remained in full force. 

It is claimed that the officer, by virtue of 
the attachment he has made, acquired a lien 
upon the property attached, and that whilst 
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he continues to retain the possession, he 
may by virtue and force of such lien withhold 
the estate from the assignee until payment of 
his charges, and that if the same are paid by 
the a*editor, he is subrogated to the officer's 
rights by force of his lien. 

In Re Housberger [Case No. 6,734}, Judge 
Blatchford decided that a sheriff had a lien 
on property attached by him for his fees 
which accrued prior to the filing of the peti- 
tion; this I understand to be founded on the 
law of New York, and not a construction of 
any provision of the banljrupt law, and tliat 
learned Judge in that case holds that xmder 
the law of New York, a sheriff has a lien on 
the property attached for security of his fees- 
I am quite certain that in this state a lien 
does not exist in such a case. An attach- 
ment at most creates but an imperfect, in- 
complete lien, as security to the plaintiff for 
the judgment he may recover, but the attach- 
ment is by law dissolved when final judgment 
is rendered for defendant, and also upon his 
decease, and a representation of insolvency 
properly pleaded; and it has never been un- 
derstood, so far as I am advised, that in such 
cases, the sheriff has a right to retain the 
attached property as security for his expenses; 
but it has always been considered that the 
defendant, on a dissolution of the attachment, 
is entitled to the immediate return of his 
property, and if refused may maintain trover 
or replevin therefor. Nothing is to be found 
in the reports to sustain any contrary views, 
and in Fellcer v. Emerson, 17 Vt 101, I find 
it to have been expressly decided, that when 
an attachment of personal property is dis- 
solved, the officer has no further lien on the 
property attached, and has no right to retain 
it as security for his fees. 

If this petition had been presented by the 
sheriff, instead of the creditor who has paid 
him or is liable for the expenses attending 
the attachment, it must have been denied, 
and the petitioners certainly have no greater 
right to indemnity than the sheriff. Petition 
denied. 



Case No. 3,617. 

In re DAVIS. 
[1 MacA. Pat. Cas. 628.] 

Circuit Court, District of Columbia. April 
Term, 1859. 

Pate.sts— Rejectiox op CLAnrs— Waxt of Pau- 

TICULAKITT. 

[A claim is properly rejected when it does not 
set forth particularly and specifically the points 
of novelty relied on to distinguish the machine 
from prior ones, but merely claims the whole 
combination, with the manner of operating it.] 

[This was an appeal by William Davis from 
a. decision of the commissioner of patents re- 
fusing to grant him a patent for an improve- 
ment in hominy machines. 



[In his specifications the appellant describes 
his invention as follows:] 

"Fig. 1, being a vertical section of a homi- 
ny machine, constructed and arranged in my 
improved manner," etc. "I employ two re- 
volving cylinders, A and B, which are motmt- 
ed in a suitable frame, and are constructed, 
arranged and operated in relation to each 
other, and for the pm'pose, substantially as 
herein specified. The outer cylinder, A, is 
hoUow and receives the corn to be made into 
hominy, in batches introduced througb a 
door, D, or in any other convenient manner. 
The periphery of this cylinder is perforated 
with numerous holes, or apertures, a, a, &c, 
on all sides. These apertures are usually 
punched from the outside, through the sheet- 
iron of which the cylinder is generally made, 
and thus fm-nish burrs on the inner surface 
to assist somewhat in the process of remov- 
ing the hulls from the corn; but this mode 
of punching is not essential. The apertmres 
are all of uniform size, and such as to allow 
the pieces of hominy to pass through them 
and escape from the cylinder, as soon as re- 
duced to tlie desired size,— generally to half 
or quarter grains. This featm*e is important, 
essential to the proper worMng of the ma- 
chine, and is the only feature claimed as new, 
in the construction of the outer cylinder. It 
serves both the ordinary pm-pose of allowing 
the hulls to escape, and of discharging the 
hominy as fast as reduced to the desired de- 
gree of fineness, thereby attaining the double 
desideratum of preventing the reduction of 
the grains below the proper size, and to ir- 
regular sizes, and also of not impeding by 
their presence the action of the beaters of 
the inner cylinder, in reducing the remain- 
ing, unbroken grains. The cylinder is pro- 
vided with a pulley, E, or its equivalent, 
whereby a slowly revolving motion is im- 
parted to it, in either direction, so as to dis- 
chai'ge the huUs and hominy as fast as pro- 
duced, through the apertures, a, a, &c., and 
to continually present different grains to 
the action of the beaters of the inner cylin- 
der. 
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"The inner cylinder, B, is mucli smaller in 
diameter than the outer cylinder, say, of 
about one third of the diameter thereof. Its 
length is nearly the same, but such as to al- 
low it to be located within said outer cylin- 
der, concentric therewith. Its shaft, C, ex- 
tends outward through the hollow journals, 
d, d, of the outer cylinder; and on one end of 
said shaft are secm'ed two pulleys, G, H, or 
theii' equi^calents, through which rapid, re- 
volving motion is communicated to the cylin- 
der from any suitable motive power. These 
pulleys have diameters nearly in the ratio of 
3 to 5, one to the other, so that, by connect- 
ing one or the other with the motive power, 
moving at a uniform velocity, the same ratio 
of speeds may be produced on the cylinder, 
B, for the piu'pose hereinafter set forth. It is 
obvious that any other means by which the 
said relative speed of the cylinder may be 
produced, would be the equivalent of this ar- 
rangement of pulleys. And smaU variations 
of the speed required, may be obtained by 
varying the speed of the motive power, in 
any convenient way. Serrated or other equiv- 
alent sharpened or roughened arms, b, b, &a, 
project radially from the cylinder, B, on all 
sides, nearly but not quite to the inner sur- 
face of the outer cylinder. A, substantially as 
represented. The cylinder, B, is driven in the 
proper direction to cause the seri-ated edges 
(if only one edge of each arin is sen-ated, or 
roughened) to precede, and act on the corn, 

"The cylinders being thus constructed and 
arranged, their operation is to be substan- 
tially as follows: A batch of corn is put into 
the outer cylinder,— as much as can be con- 
veniently worked at one time, or any amount 
less than that quantity. The two cylinders, 
A and B, are then set in motion, the former 
turning quite Slowly, but not requiring any 
determinate speed; but the cylinder, B, is 
first driven at about the speed of 300 revolu- 
tions a minute, by nmning the driving band 
over the larger pulley, G. This velocity may 
vai-y somewhat, according to the size of the 
machine, and to the kind and condition of 
the corn, say within the limits of 250 revolu- 
tions and 350 revolutions a minute. But I 
believe 300 revolutions a minute to be about 
the best average speed; and the proper speed 
is always readily determined by observing 
whether the hulls pass freely out without be- 
ing mixed with broken pieces of corn. If the 
hulls do not come out plentifully, (as they 
should in a minute or so,) the speed is to be 
increased till such an effect is obtained; but 
if broken grains, in any considerable number, 
come out with the hulls, the motion is too 
rapid and should be diminished, till only hulls 
appear. Thus the operator Jias always an 
unerring guide to the proper velocity. As 
soon as the hulls are removed, which pro- 
cess is usually terminated in about 10 or 12 
minutes, and is indicated by the huUs ceasing 
to escape from the apertures of the outer 
cylinders, the band is shifted to the smaller 



pulley, H, and a speed of about 500 revolu- 
tions a minute is communicated to the inner 
cylinder, B, or say within the limits of 450 
and 550 revolutions a minute, according to 
various sizes of machines, or to the kind and 
condition of corn. This velocity quickly 
breaks the com into hominy, which imme- 
diately escapes through the apertures, a, a, 
&c., as fast as reduced to the determinate 
size, leaving the remainder unimpeded there- 
by. The proper speed is indicated by the es- 
cape of hominy. K it escapes continually 
and rapidly, the proper speed is attained; if 
not, the speed is to be increased; a greater 
speed than sufficient for the purpose wastes 
power, and also wastes the corn by beating it 
into fine particles. This part of the process 
is continued till the whole batch is reduced to 
hominy. 

"The above change and determination of 
velocities ^ven to the inner cylinder, in con- 
nection with the gauging apertm-es of the 
outer cylinder, as described, are absolutely 
essential to the manufactiu'e of good hominy, 
for these reasons: The hulls cannot be com- 
pletely removed, except before the grains are 
broken, since the broken pieces are too light 
to offer sufficient resistance for the pui'pose. 
Hence a proper speed to remove the hulls 
must precede the breaking of the gi-ains. 
which only can be accomplished by a subse- 
quent inci'ease of speed. And the gauging 
apertm'es are necessary, so as to discharge 
the hominy as fast as reduced to the deter- 
minate size; foi* if it remains longer in the 
machine, it must necessarily be broken to fine 
pieces. Hominy, to cook well and evenly, 
should be of uniform size; and this has here- 
tofore only been attained by sa'eening the ir- 
regularly broken grains into different grades 
of sizes; whereas, by this machine, no such 
screening is necessary. Other revolving ma- 
chines merely remove the hulls, and that im- 
perfectly. They leave most of the grains un- 
broken,— what are broken are imperfectly 
hulled." 

[The claim reads as follows:] "The hulling 
and breaking cylinder, B, provided with the 
serrated arms, b, b, or their equivalent, and 
driven at the different speeds, as herein speci- 
fied, in combination with the containing cylin- 
der, A, constructed and operating substan- 
tially as described." 

[This claim was rejected upon a reference 
to the patents of S. Null, No. 8,972, of Jlay 25, 
1852, and the patent to Andrews and Pipei*, 
No. 1,894, of Decemba- 10. 1840. 

[The Null machine, like that of the appli- 
cant, has two cylinders, one within the other, 
which revolve in opi)osite directions. A wire 
gauze covers the outer cylinder, having 
meshes sufficiently large to let the huUs 
through, but not the broken corn. The inner 
cylinder has serrated beater arms, and re- 
volves faster than the outer one, but the two 
are so geared together that their relative 
speed cannot be changed- 
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Null Machine. 




Andrews and Piper Machine. 

[The Andrews and Piper patent is for a bar- 
ley huller. It also has two concentric cylin- 
ders, hut they revolve in the same direction, 
—the outer faster than the inner one. 

[The report of the hoard of examiners on 
appeal was adopted by the commissioner as 
his decision. It is as follows:] 

"Commissioner's decision: The main fea- 
ture of the alleged invention consists in ac- 
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celerating the speed of the huUing or break- 
ing wheel after the machine has been in 
operation a short time. This change of 
speed is claimed in connection with certain 
peculiarities of construction, &c. The appli- 
cant does not, however, limit himself to any 
particular mode of changing the speed of the 
breaking wheel, nor does he undertake to fix 
or define the speed at which the breaking 
wheel should be run when of any particular 
size, but leaves the whole matter to be deter- 
mined by experiments and practical ti'ials on 
the part of the operator. As it regards the 
machine used by the applicant, we do not 
perceive that it differs materially from those 
to which reference has been made, and con- 
sequently, so far as we can discover, it pre- 
sents no point of novelty on which to base a 
patent. Great stress, however, is laid on the 
fact that the speed of the breaking wheel is 
to be changed dming the process of hulling, 
&c., and that by such change of speed great 
and important results are produced. This 
may be true; but, when viewed in this light, 
it must be regarded in the nature of a pro- 
cess, and as such (no particular machinery 
or speed of machinery being relied on) it 
ought to have been claimed. We do not 
wish, however, to be undei'stood as express- 
ing an opinion favorable to the renewing of 
the application in a different form, since we 
entertain very great doubt whether even a 
very limited claim to the process could be al- 
lowed in view of the cases cited. If, how- 
ever, the case should be presented in this 
lighi an examination might disclose the fact 
that the same thing has been done by vai'ious 
other persons, and that, too, long prior to the 
alleged invention and discoveiy thereof by 
the applicant. It may also be observed in 
this connection that a claim to accelerating 
the speed of the hulling or breaking wheel 
was refused to the applicant on an appeal to 
the commissioner in 1856. The claim m the 
present application seems to differ from the 
one then refused, in this: In the 1856 appli- 
cation the claim seems to be based on the 
change of speed alone, while in the present 
application the change of speed is claimed in 
connection with certain alleged peculiarities 
of construction, &c. The model is the same 
one, however, which was fm-nished in the 
former application. Now, whether the change 
of the claim be regarded as merely an at- 
tempt to avoid the force of the commission- 
er's decision in the 1856 application or not, 
is immaterial, since we do not find anything 
in the machine on which to base or allow a 
patent; and we must therefore recommend 
that this application be finally rejected." 

Reasons of appeal: That the commissioner 
of patents is in error, in that he declares that 
the inventor does not "undertake to fix or de- 
fine the speed at which the breaking wheel 
should be nm when of any particular size, 
but leaves the whole matter to be determined 
by experiments and practical trials on the 
part of the operator." Second. That the 
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commissioner of patents has failed to com- 
prehend the nature of the invention, wherein 
he says: "As it regards the machine used by 
the applicant," he does "not perceive that it 
differs materially from those to which refer- 
ence has been made, and conseoLuently," so 
far as he can discover, "it presents no point 
of novelty on which to base a patent;" and 
therefore erred in rejecting the application 
from such imperfect knowledge and compre- 
hension of the invention. Third. That the 
commissioner of patents erred in his conclu- 
sion from the statement in the specification 
concerning the importance of the change of 
speed given to the breaking cylinder during 
the act of making hominy; that "this may be 
true, but, when viewed in this light, it must 
be regarded in the natm*e of a process, and as 
such (no particular machinery or speed of 
machinery being relied on) it ought to have 
been claimed." Fom-th. That the commission- 
er of patents is in error, in that he does "not 
find anything in the machine on which to 
base or allow a patent" 

MERIIICK, Circuit Judge. The applicant 
having in his specification described the im- 
proved machine in aU its parts and the man- 
ner in which it should be operated, defines 
his claim of novelty as follows: "What I 
claim as my invention, and desire to secure 
by letters-patent, is tlie hulling and break- 
ing cylinder, B, provided with the serrated 
arms, b, b, or their equivalents, and driven 
at the different speeds, as herein specified, 
in combination with the containing cylinder, 
A, constructed and operating substantially as 
described." The patent law makes especial 
requisition for clearness and definiteness of 
claim in the specifications for machines, by 
declaring that the applicant shall fully ex- 
plain the principle and the several modes 
in which he has contemplated the applica- 
tion of that principle or character by which 
it may be distinguished from other inven- 
tions, and shall particularly specify and point 
out the part, improvement, or combination 
which he claims as his OAvn invention or dis- 
covery. It would be difficult, with this rule 
prescribed loy the statute, to conclude, from 
reading the specification and claim of the 
applicant in this case, that the only points 
of novelty asserted by him for his improved 
machine are the adjustment of the size of 
the holes of the outer cylinder so as to per- 
mit the due escape of the hominy, when in 
the progress of the operation the grains of 
corn are successively broken to the requisite 
size, and the change, by means of the requi- 
site adjustment of parts of the machinery, 
of the velocity of movement of his cylinder 
from one certain rate of revolution to another 
certain rate of revolution, at proper stages in 
the process of manufacture. These points 
of novelty are not set forth and claimed par- 
ticularly and specifically as the matter of his 
discovery, but his claim is for the whole com- 
bination of the machinery and manner of op- 
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erating it at different degrees of velocity. 
The claim is therefore too broad, and was 
properly rejected hy the office as disclosing 
no novelty upon the references given to 
Null's machine and the barley-hauling ma- 
chine of Andrews and Piper. Considering, 
therefore, that the second reason of appeal 
cannot be sustained, in view of the references 
given, and that the first and third do not pre- 
sent proper matter of inquiiy upon a speci- 
fication framed in such general terms, and 
not making claim of novelty for that upon 
which these supposed errors are assigned, 
and the fourth reason being identical with 
the second, I am of opinion, and accordingly 
certify to the Hon. S. F. Shugert, commis- 
sioner of patents, that there is no error in the 
decision of the office upon the claim in the 
shape in which it is now submitted. Wheth- 
er it may be so amended as to present patent- 
able novelty, is a question upon which I can- 
not pass judgment upon the present appeal; 
and I further, therefore, certify that the judg- 
ment of the commissioner is affirmed, and the 
application for a patent must be denied. 

^ [NOTE. After the rendition of the forego- 
ing opinion, Davis filed a new application, and 
on May 24, 1S59, patent No. 24,104 was ficr anted 
to him, with the following claim: "What I 
claim as my invention, and desire to secure bv 
letters-patent, is providing the outer cylinder. A, 
with apertures, a, a, gauged to such a size as, 
while serving to discharge the hulls, also to per- 
form the additional function of discharging the 
hominy as soon as reduced to the desired degree 
of fineness, in combination with the inner cylin- 
der, B, when the same is driven at the specific 
speeds, as herein described, for the purposes spec- 
ified."] 



Case Wo. 3,618. 

In re DAYIS. 

[2 K B. E. (1874) 391 (Quarto. 125); » 2 Am. 
Law T. Rep. Bankr. 52; 1 Ohi. Leg. News, 

J. i-l.#J 

District Court, E. D. Llissouri. 

Bakkruptcy— Secured Creditoks— Right to 
Sell Securitiess. 

1. A creditor of a bankrupt, holding the secu- 
rity of a deed of trust in the nature of a mort- 
gage, with a power of sale in a third party as 
trustee, must prove his debt as a creditor hold- 
ing a security, and obtain the permission of the 
court to have the security sold. If he direct a 
sale without this permission, the court, upon 
application of the assignee, will set aside the 
sale. 

[Cited in Be Bloss, Case No. 1,562; Re 
Frizelle, Id. 5,133; Markson v. Heaney, Id. 
9.008: lie Haake. Id. 5.883; Re Brinkraan, 
Id. 1,884; Re Jaycox, Id. 7,242; Phelps v. 
Sellick, Id. 11,079; Re Hufnagel, Id. G,837.] 

2. Quaere: If the trustee sell without the au- 
thority of the court, does any title pass to the 
purchaser? 

Demurrer to bill in equity to set aside sale 
under deed of tnist of certain real estate af t- 



* [Reprinted from 2 N. B. R. 391 (Quarto 
12o), by permission.] 
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ei* the liankruptcy of Bittel, without having 
proved the debt of the cestui que trust, under 
the banla-upt act [of 1867 (14 Stat 517)]. 
TL'he facts were tliat [Joseph] Bittel filed pe- 
tition for banliTuptcy on the 21st day of Feb- 
niary. In his schedule, he mentions the debt 
due Mrs. Octavia Boyce, for about ten thou- 
sand dollars, secured by deed of trust on 
some eight hundred arpents of land situated 
near Creve Cour lake. [James M.] Carpen- 
ter, the ti-ustee under the deed, advertised 
^nd sold the land on the 10th day of April, 
to one John O. F. Delaney, son of the cestui 
que trust, for the sum of fom'teen hundred 
■dollars. The bill alleges the property to have 
been worth twenty thousand dollars. To the 
l»ill was filed a general demurrer, which came 
up for argument on Thursday of last week. 

Musser & Decker, for assignee. 
Olover & Shepley, for Carpenter. 

TREAT, District Judge, proceeded to say 
that it presented the question "whether sales 
made under deeds of trust, adfter the bank- 
ruptcy of the grantor in the deed, were void, 
and could be set aside upon the application of 
the assignee of the bankrupt, and whether a 
United States court would review the action 
of trustees, representing secured creditors of 
bankrupts in the matter of such sales. The 
assignee has a right when a sale has been 
made to bring the trustee into court and have 
him examined. He has a right imder the 
bankrupt law to redeem any mortgaged prop- 
erty, or to sell the equily of redemption, 
which was in the banl^rupt at the time of 
the adjudication. The fact that a creditor 
has a lien does not put him in position better 
than an imsecured creditor, in reference to 
the necessity of proving his debt against the 
bankrupt's estate. The bankrupt law clearly 
states what the schedule of the bankrupt 
shall contain. He shall make a correct list 
of an his property, and of the debts due him 
and by him, secured and imsecm*ed. Here 
the learned judge cited the sections of the 
law upon this subject, as also the fourteenth 
and fifteenth sections of the bankrupt law, 
which define the rights and duties of as- 
signees. "And that the assignee takes all the 
property conveyed by the bankrupt in fraud 
of his creditors, all rights in equity, choses 
in action, patents and patent-rights, copy- 
rights, ail debts due him, or any person for 
his use, and all liens and securities therefor, 
and all his rights of action for property or 
estate, real or personal, or for any cause of 
action which the bankrupt had against any 
person arising from contract or from the un- 
lawful taking or detention, or of the injury 
to the property of the bankrupt, and all his 
rights of redeeming such property or estate," 
&c., &c., and that the bankrupt's assignee 
shall take, hold, sue for and recover the prop- 
■erty, of the bankrupt, &c. The statement of 
the debt in the schedule is not proof of it. 
It may be stated in fraud and may not exist. 



The bankrupt may have made payments, or 
may have counter-claims and offsets. The 
debt must be proved by the oath of the cred- 
itor. (Here the oath was recited from the 
law.) This applies to a lien creditor as weU 
as to an unsecured creditor. It was the duty 
of the assignee to see that the general cred- 
itors of a bankrupt's estate are protected 
against such frauds as might grow out of the 
collusion between the bankrupt and a secm-ed 
claimant. But if the secured creditor shall 
choose to sell the mortgaged property and 
pocket the money, without proving his debt 
against the estate, what is the assignee to do? 
He had his choice— to disregard the creditor's 
acts and commence proceedings in ejectment, 
for possession of the mortgaged land; or, 
begm suit by bill in equity to set aside the 
sale. He has done right in adopting the lat- 
ter plan. This comt is clothed with full 
powers to preserve the rights of aU parties, 
and wUl review the action of the creditor. 
The lien creditor under the law has notice 
of the bankruptcy as well as others. For 
what purpose is notice sent him? It is for 
the pm-pose of having him prove bis claim. 
The law provides that the conveyance to the 
assignee, after the bankrupt's sm-render of all 
the property of such estate, relates back to 
the time of tie adjudication. The assignee 
is clothed with the power to pay off aU claims 
against the bankrupt, and if secured cred- 
itors come forward and prove their liens, 
their rights wiU be respected. How is the 
assignee to perform his trust if the creditors 
fail to prove their claims? How is he to 
judge of the bona fides of the transaction, 
and of the merits of the creditor's claim, ex- 
cept upon the proof? 

It may be that a case under section nine- 
teen of the banlirupt law may happen, viz.: 
"AU debts existing (at the time of the adjudi- 
cation) but not payable till a future day, a re- 
bate of interest being made when no interest 
is payable by the terms of the conti'act, may 
be proved against the said estate." Deeds of 
trust sometimes contain clauses, that if any 
one of the notes secured by the deed should 
faU due and remahi impaid, all the other 
notes should be deemed due. Suppose the 
assignee chooses to come forward and pay 
the notes with a rebate of interest, can the 
trustee deprive the creditors of the advan- 
tage of it? And, again, under the twen- 
tieth section, suppose a case of mutual debts 
and mutual credits between the parties— 
where the law requires an account between 
them to be stated, and one debt set off 
against the other, and the balance allowed 
and paid to the creditor— how is the as- 
signee to ascertain the facts constituting tlie 
creditor's claim if he refuses to comply with 
the law and prove his debt? Suppose a 
lien creditor, after the sale has been made, 
and the proceeds applied to the payment of 
the claim, without the knowledge of the as- 
signee, after the creditor has applied the 
mortgaged property to his own use, should 
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come before the register and prove up a 
claim for the balance unpaid- Would it not 
be the duty of the register to reject his claim 
and refuse to allow him to pi'ove? It may- 
be, on the other hand, that the mortgaged 
property brings largely over the amount of 
the debt. The overplus then becomes paya- 
ble to the assignee of the banki'upt. There 
may then ai'ise a necessity for proceedings 
to find out the overplus. The act contem- 
plates that all these matters shall be done in 
connection with tlie assignee, and that the 
fact that anything is due the creditor shall 
be ascertained under the provisions of this 
law. 

Let us see fm-ther in reference to another 
class of Hens, judgments, attachments, &c. 
•'No creditor proving his claim shall be al- 
lowed to maintain any suit in law or equily 
therefor; and no creditor whose debt is prov- 
able under the bankrupt law, shall be allowed 
to prosecute to final judgment any suit in law 
or equity therefor against the bankrupt, till 
tlie question of his final discharge shall have 
been determined, and evei'y such suit, upon 
the application of the bankrupt, shall be 
stayed. Attachments are to be dissolved aft- 
er the banki'uptcy," &c. There is no dis- 
tinction in the law between one kind of a lien 
creditor and another, whether the lien is an 
unsatisfied judgment or mortgage on real or 
personal property. The twenty-second sec- 
tion of the law was here cited, and its pro- 
visions relative to the form and manner of 
proving claims against bankrupt estates. 
Why those provisions, if a person having a 
seciu:ed claim may proceed independently of 
the banki'upt law? Those provisions apply 
to claims secured by mortgage of personalty 
or realty, as weU as to claims unsecm'ed. 
(Here the judge "cited the provisions of tbe 
twenty-fifth section of the law.) Any other 
tlieory than that the lien creditor must apply 
to the court and prove up his claim against 
the estate of the bankrupt, is enth'ely irrecon- 
cilable with the provisions of the act. All 
the rights of the lien creditor are preserved in 
the United States courts, but he must apply 
imder and in accordance with the law. With- 
out going any more into detail, it suffices that 
in all sales under deed of tmst outstanding, 
when such deeds have been given by bank- 
rupts, the party holding claims secured by 
deeds of trust must come in and prove his 
claim. If he does not do so it is the as- 
signee's privilege and his duty to cite the par- 
ty into com't, and the court will review the 
case. The decision is, a bill in equity will 
lie to review all sales made under deeds of 
ti'ust subsequent to bankruptcy. This, at the 
same time that it preserves the interest of the 
estate, is no disadvantage to the creditor. 
The defendant's counsel, in offering the de- 
murrer, objects that the bill does not allege 
a want of knowledge on the part of the as- 
signee of the sale by the trustee. The proper 
notice to the assignee is by proof of claim be- 
fore a register. 



Case IsTo. 3,619. 
In re DAVIS. 
[See Case No. 3,620.] 
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In re DAVIS. 
[1 Sawy. 260; ^ 4N. B. R. 715; 8 N. B. B. 167.] 
District Court, D. California. Aug. 13, 1870. 

BaXKKUPTCY— JUKISDICTION OF OkDINAKT TRI- 
BUNALS. 

The ordinary tribunals are not deprived, by 
mere force of an adjudioatiou in bankruptcy, of 
jurisdiction over suits against the bankrupt. 
The proceedings in such suits may be arrested 
or coutrolled by the bankruptcy court, when 
necessary for the purposes of justice; but in 
the absence of such interference, the jurisdic- 
tion of the ordinary tribunals remains unim- 
paired and their judgments are valid. 

[Cited in Hudson v. Schwab, Case No. 6,833;. 
Kimberling v. Hartly, 1 Fed. 575.] 

[In banla-uptcy. In the matter of Irwin 
Davis.] 

Thompson & Wilson, for banlirupt 
Hambleton & Gordon, for assignee. 
W. W. Cope, for respondent. 

HOFFMAN, Disti'ict Judge. In this case, 
a temporary injunction was granted, on the 
petition of the assignee, against certain ci*ed- 
itors of the bankrupt, restraining them from 
prosecuting a suit commenced by them in 
the fifteenth district com't, to foreclose a 
mortgage held by them as secm'ity for a 
debt A rule was also entered, requiring 
them to show cause why a perpetual injunc- 
tion should not issue as prayed for by the 
assignee. On the return day of this rule the 
parties appeared, and the questions present- 
ed by the case were elaborately argued. 

The ground on which the assignee desires 
the interposition of the comi; is, that it will 
be for the interest of the estate that the 
mortgaged property be sold at private sale, 
subject to the mortgage, and that by this 
means the sum of §1,500, stipulated in the 
mortgage, to be paid as attorney's fees. In case 
of foreclosm'e, may be saved. It is sug- 
gested, on the other hand, that the property 
is subject to various liens subsequent to that 
of the mortgage— that these liens are held 
by parties absent from the state, and not 
within reach of the process of this court; 
and that, to foreclose and cut off these liens 
and make a clear title to the purchaser, they 
must be brought in by publication and con- 
structive service, as provided for by the laws 
of this state. The amoimt of the debt and 
the validity of the lien of the mortgage are 
not contested; nor is it suggested that any 
unfair advantage is sought by the proceed- 
ings in the state court. 

The right of the mortgagees to the benefit 
of their security being thus undisputed, and 

^ [Reported by L. S. B. Sawyei*, Esq., and 
here reprinted by permission.'] 
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110 application lieing made to compel the 
creditors to come into this court to enforce 
the claims, there would seem no reason for 
staying the proceedings in tlie state court un- 
less the property is about to be immediately 
sold at a sacrifice. But of this there is no 
apprehension. The notices, etc., by publica- 
tion will require at least six weeks, and the 
defaults of absent parties and a dea-ee of 
foreclosure, order of sale, etc., cannot prob- 
ably be entered in less than two months. 
Dm'ing aU this time the proceedings will be 
under the control of this com-t, and if the 
assignee finds an opportimity to make an 
advantageous sale, he can apply to the court 
for leave to do so. If the sale be really ad- 
vantageous the creditors will have no motive 
to resist it, their only object being to collect 
their debt. 

It will perhaps be found better for the in- 
terests of the estate to suffer the foreclosure 
suit to proceed in any event. For the pro- 
posed purchaser could bid at the sale, re- 
ceive a deal' title from the sheriff, disencum- 
bered of all junior liens in the hands of all 
persons properly made parties to the suit; 
and the assignee, and even the mortgagees, 
if desii-ed, might unite in the deed. The title 
being thus made perfect, it is to be presumed 
that the largest possible price would be ob- 
tained. 

But whatever comrse it may hereafter be 
deemed advisable to adopt, I see no reason 
for now arresting the proceedings of the 
creditors. 

The temporary injunction heretofore issued 
will therefore be dissolved— but with the res- 
ervation to this court of full power and au- 
thority to interfere, and to control or arrest 
the proceeding whenever it shall appear ex- 
pedient for tlie interests of all concerned 
that it should exercise the power given to 
it by law, to assume the exclusive adminis- 
tration of this portion of the banlirupt's es- 
tate. 

As this disposition of the matter is under- 
stood to be satisfactory to the assignee, it is 
perhaps unnecessary to consider the question 
raised at the hearing. But as the counsel 
have argued those questions at length, and 
have requested of the court an expression of 
its opinion, I shall proceed to state the con- 
clusions at which I have arrived. 

It is contended that the court of bank- 
ruptcy has not only complete jm*isdiction 
over the estate of the bankrupt, and the au- 
thority to determine all cases and controver- 
sies between the bankrupt and his creditors, 
to ascertain, liquidate and enforce liens, to 
adjust priorities and conflicting interests of 
all parties, to marshal and dispose of and 
distribute, assets, etc., etc., but that this 
authority is exclusive, and that the adjudi- 
cation in bankruptcy, proprio vigore, divests 
the ordinary tribunals of all jm-isdiction over 
the bankrupt or his estate, and that all fur- 
ther proceedings before those ti-ibunals are 
coram non judice, and void, notwithstand- 
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ing that the court of bankruptcy has refused 
to enjoin the parties from further proceed- 
ing in them, and notwitlistanding that it 
may clearly be most just, convenient and 
for the interests of all parties that the suit 
before the ordinary tribunals should be pros- 
ecuted to a final judgment. 

I am clearly of opinion that this view can- 
not be sustained,and that it is not the inten- 
tion of the act to deprive the court of the 
right to avail itself of the aid of the ordinary 
tribunals, whenever convenience and the in- 
terests of the parties may require. 

There is, unquestionably, much force in the 
criticisms contained in the dissenting opin- 
ion of Mr. Justice Catron, in the cases of Ex 
parte Christy, 3 How. [M U. S.] 322, and Nor- 
ton's Assignee v. Boyd, Id. 437. 

In the former case, the supreme court sus- 
tained the jm-isdiction of the district com-t 
to entertain a bill to set aside a sale imder a 
decree of foreclosure rendered in the state 
court before the adjudication in banlvTuptcy. 

air. Justice Catron contends that such a pro- 
ceeding could only be sustained on the ground 
that the sale under the decree of foreclosure 
was absolutely void— and that the mortgage 
lien on which the decree was entered could 
be enforced only in the bankruptcy coiKt. 
If this be the true construction of the opin- 
ion of the supreme court, it would go far to 
sustain the proposition contended for in this 
case, viz.: that the adjudication in banlv- 
ruptcy absolutely divests the ordinary tri- 
bimals of jm:isdiction over all matters cogniz- 
able in the bankrupt court. But the suc- 
ceeding case of Norton's Assignee v. Boyd, 
clearly shows that the court did not intend so 
to decide. In that case, as in the former, a 
decree of foreclosure had been obtained, and 
execution issued and levy made, before the 
adjudication in bankruptcy. The sale took 
place after the adjudication. The assignee 
filed his bill to set aside this sale on the 
ground that the district com-t of the United 
States was by the bankrupt law vested with 
exclusive jurisdiction over aU matters pei*- 
taining to the settiement of the affairs of the 
banla-upt, and that the sale made by the state 
court had transferred no legal tiUe to the 
property, which still remained that of the 
banlvrupt or his assignee, to be sold or otlier- 
wise disposed of under the orders of the dis- 
trict court 

It wiU be perceived that the question was 
thus distinctiy raised, whether after the ad- 
judication the proceedings In a state com-t 
to enforce a lien, were void, and whether the 
jurisdiction of the bankrupt com-t was exclu- 
sive. 

The circuit court dismissed the bill for want 
of equity, and the supreme court, on appeal, 
affirmed the decision. In the opmion of the 
circuit court, which is approved and adopted 
by the supreme court, the opinion is expressed 
that on grounds of expediency the jm-isdiction 
of the bankruptcy court should be' exclusive, 
so as to take away from the state court any 
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jurisdiction in such cases. As to this, the 
supreme com-t says: "Upon this subject it is 
not our province to decide, and we have no 
<3esire to express an opinion upon it." 

Mr. Justice Catron contends that this deci- 
sion is inconsistent with the previous deci- 
sion in Ex parte Christy [supra]. However 
this may be, the case is a direct authority 
for tlie position that a sale made after an 
adjudication in bankruptcy, imder a decree 
of a state court to enforce a lien, is not void— 
and to be treated as such in all cases by the 
bankruptcy com*t. And, further, that the su- 
preme com't declines to express an opinion 
whether on gi'ounds of expediency the jui'is- 
■diction of the district court should have been 
made by laws exclusive. That such was the 
understanding of the court in Ex parte 
Christy, appears from the language of Mr. 
Justice Story, in delivering the opinion of the 
■com-t: 

"It is fm-ther objected that if the jmlsdic- 
tion of the district court is as broad and 
comprehensive as the terms of the act justify 
according to the interpretation here insisted 
on, it opei-ates, or may operate, to suspend or 
control all proceedings in the state comets, 
either then pending or thereafter to be 
brought by any creditor or person having an 
adverse interest to enforce his rights or to ob- 
tain remedial redress against the bankrupt 
or his assets after the banki-uptcy. We en- 
tertain no doubt that under the provisions of 
the sixth section of the act [of 1841 (5 Stat 
445)], the disti'ict court does possess full juris- 
diction to suspend or control such proceedings 
in the state coinrts, not by acting on the courts 
over which it possesses no authority, but by 
acting on the parties through the instmmen- 
tality of an injunction or other remedial pro- 
ceedings in equity, upon due application made 
by the assignee and a proper case being laid 
before the court requiring such interference. 
Such a course is very familiar in comis of 
chanceiy, in cases where a creditor's bill is 
filed for the administration of the estate of 
a deceased person, and it becomes necessary 
or proper to take the whole assets into the 
hands of the court for the purpose of col- 
lecting and mai-shalling the assets, ascertain- 
ing and adjusting conflicting priorities and 
claims, and accomplishing a due and equi- 
table distribution among all parties in inter- 
est in the estate. Similar proceedings have 
been instituted in England in cases of bank- 
ruptcy, and they were, without doubt, in 
contemplation of congress as indispensable to 
the practical working of the bankrupt system. 
But because the district court does possess 
such a jurisdiction undei* the act, there is 
nothing in the act which requires that it 
should in all cases be absolutely exercised. 
On the contraiy, where suits are pending in 
the state com-ts, and there is nothing in them 
which requires the equitable interference of 
the district court to prevent any mischief or 
wrong to other creditors imder the bank- 
ruptcy, or any waste or misapplication of the j 



assets, the parties may well be permitted to 
proceed in such suits and consummate them 
by proper decrees and judgments, especially 
where there is no suggestion of fraud or in- 
justice on the part of the plaintiffs in those 
suits. The act itself contemplates that such 
suits may be prosecuted and further proceed- 
ings had in the state comrts, for the assignee 
is, by the third section, authorized to sue for 
and defend the property vested in him imder 
the bankruptcy, subject to the orders and di- 
rections of the district court, and all suits at 
law and in equity then pending in which 
such bankrupt is a party, may be prosecuted 
and defended by such assignee to a final 
conclusion in the same way and manner, and 
with the same effect as they might have been 
by the bankrupt" "So that here the prose- 
cution and defense of any such suits in the 
state com'ts is obviously intended to be placed 
under the discretionary authority of the dis- 
trict court, and in point of fact, as we all 
know, very few, comparatively speaking, of 
the numerous suits pending in the state courts 
at the time of the bankruptcy, ever have been 
interfered with, and never imless some equitj- 
intervened which required the interposition of 
the disti'ict com-t to sustain or protect it." 

The act of 1867 gave a legislative sanction 
to this exposition of the duties and jurisdic- 
tion of the district comts in banlu*uptcy, and 
the language of the supreme court is adopted 
and embodied in the act 

Congress must also have been aware of the 
suggestion of the circuit judge, in Norton's 
Assignee v. Boyd [supra], that on grounds 
of expediency the jurisdiction of the district 
coiu't ought to be exclusive, a suggestion 
which the supreme court declined to approve. 
But the act contains no provision to the ef- 
fect suggested by the ckcuit judge, and it is 
evident that it was intended to leave the 
jurisdiction as it stood under the act of 1841, 
as expounded by the supreme court. 

The provision in the fourteenth section, 
which authorizes the assignee to prosecute 
and defend all suits pending at the time of 
the adjudication in which the bankrupt is 
a party, is inconsistent with the idea that 
by the adjudication, the ordinary tribunals 
are divested of all jurisdiction over the bank- 
rupt or his estate— while to attribute such an 
effect to the adjudication would be produc- 
tive of extreme hardship and injury to the 
bankrupt, or it might to strangers in no way 
connected with him. 

At the time of the bankruptcy, suits may 
be pending to determine the title to land, 
to enforce trusts, to foreclose mortgages, to 
effect partitions, to take accounts of partner- 
ships, to remove clouds from titles, etc., etc., 
to wMch the bankrupt was a necessary or 
indispensable party. The litigations may 
have been protracted and exi>ensive. To 
hold that by the fact of adjudication, all 
power of the ordinary tribunals to bind the 
bankrupt or his estate by a final judgment 
or decree in any such suits is taken away, 
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would be to subject the parties to an intoler- 
able hardship, for no conceivable object Nor 
is it clear what relief could be afforded by 
the bankruptcy court, for the property in 
litigation might be in another district and 
beyond the jurisdiction of the court, and 
the parties might have no connection with 
the bankrupt either as debtors or creditors, 
and thus be in no way concerned in the 
bankruptcy proceedings. 

In the case of Sedgwick v. Menck [Case No. 
12,616], where the bankrupt had, long pre^ 
viously to the passage of the act, made an 
alleged fraudulent assignment of his prop- 
erty and creditors had filed bills to set aside 
the assignment, which suits were pending 
at the time of the bankruptcy. Judge Nelson 
refused to interfere, observing, that the ques- 
tion involving "the right to the property is 
in the state court, where it belongs, and the 
decision of that court will be conclusive 
upon the right. If in affirmance of the judg- 
ment of the court below, the property will 
be applied to the satisfaction of the judg- 
ments on the creditors' bill; if in favor of 
the validity of the assignment, it will take 
the direction of the trusts created in the as- 
signment. The right to this property at- 
tached long before the assignment in bank- 
ruptcy, and before even the passage of the 
bankrupt law." This case affords a striking 
illustration of the injustice and inconveni- 
ence of an opposite doctrine. 

The provision in the twenty-first section, 
that no creditor whose debt is provable un- 
der the act shall be allowed to prosecute to 
final judgment any suit at law or in equity 
therefor against the bankrupt, was evidently 
intended merely to subject such suits to the 
control of the bankruptcy court, and to en- 
able that court to stay them "whenever re- 
quired, to prevent mischief or wrong to 
■other creditors or waste or misapplication of 
assets." But it was not intended to declare, 
that the adjudication in banla'uptcy proprio 
vigore should divest the ordinary tribunals 
of jurisdiction, and that all subsequent pro- 
ceedings should be coram non judice and 
void, even when taken with the assent of 
the bankruptcy court and when clearly nec- 
essary to protect and enforce the rights of 
third parties. 

The provision, that the suit shall be stayed 
by the bankruptcy court until the determina- 
tion of the question of discharge, provided 
there be no unreasonable delay on the part 
of the bankrupt in endeavoring to obtain 
his discharge, and provided, that if the 
amount due the creditor is in dispute, the 
suit may, by leave of the court in bank- 
ruptcy, proceed to judgment for the purpose 
of ascertaining the amount due, clearly in- 
dicate that congress did not intend to di- 
vest, in all cases, the ordinary tribunals of 
jurisdiction, after an adjudication in bank- 
ruptcy; and the provision authorizing the 
assignee to defend all suits pending against 



the bankrupt, shows that it was contem- 
plated that such suits might be continued 
and carried to judgment after the adjudica- 
tion and the appointment of an assignee. 

On the whole, my opinion is, that the juris- 
diction of the ordinary tribunals over suits 
to which the bankrupt is a party, is not 
taken awaj' by mere force of the adjudica- 
tion; that the bankruptcy court has juris- 
diction to suspend or control such proceed- 
ings, by acting on the parties; but that, in 
the absence of such interference, the juris- 
diction of the state courts remains unim- 
paired and their decrees and judgments are 
valid and effectual. 



Case Ho. 3,6S1. 

In re DA^^nCS. 

[2 Sawy. 255; ^ 3 Bench & Bar (N. S.) 151.] 

District Court, D. California. Oct. 20, 1872. 

EXEMPTIOX IX Baxkroptct. 

The bankrupt is entitled, under the proviso to- 
the fourteenth section of the bankrupt act [of 
1S67 (14 Stat. 522)], to retain all his necessarir 
household and kitchen furniture, of the kind and 
to the amount exempted by the law of the state- 
from forced sale. 

pCn bankruptcy. In the matter of Erwin 
Davis.] , 

K. Thompson, for bankrupt. 
H. C. Hyde, for assignee. 

HOFFMAN, District Judge. Exceptions 
to the report of the register, designating and 
setting apart certain household and kitchen 
turnitm-e for the use of the bankrupt The 
question presented by the exceptions, is 
whether the necessary household and kitch- 
en furniture to be set apart for the use of the 
bankrupt under the proviso to the fom'teentli 
section of the bankrupt act is not to exceed 
in value the sum of five hundi-ed dollars, or 
whether by a just construction of the pro- 
viso, there is excepted from the operation of 
the assignment, all necessary household and 
kitchen furniture, which, by the law of tlie 
state, is exempted from levy and sale on exe- 
cution. 

The language of the proviso is as follows: 
"Provided, however, that there shall be ex- 
cepted from the operation of this section: 
The necessary household and kitchen fm-ni- 
ture, and other articles and necessaries of 
such bankrupt as the said assignee shall des- 
ignate and set apart, having reference in 
the amount to the family, condition and cir- 
cumstances of the bankrupt but altogether 
not TO exceed in value, in any case, the sum 
of five hundred doUars; and also the weai*- 
ing apparel of such bankrupt, and that of his 
wife and children; and the uniform, arms, 
and equipments of any person who is or has 
been a soldier in the mUitia, or in the review 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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of the United States; and such other prop- 
■erty not included in the foregoing exceptions 
as is exempted from levy and sale upon exe- 
cution, or other process or order of any court, 
by the laws of the state in Tvhich the bank- 
I'upt has his domicil at the time of the com- 
mencement of the proceedings in banliruptcy, 
to an amount not exceeding that allowed by 
such state exemption laws in force in the 
year eighteen hundred and sixty-four." 

Under these provisions, it is insisted by the 
bankrupt, that he is entitled to retain all the 
property which, by the state laws, is exempt 
from levy and sale upon execution, and that 
as by the state law, all necessary household 
and kitchen furnitm*e, without limitation of 
value, is so exempted, he is entitled to have 
set apart for him, all the articles set forth in 
his schedule, provided they are necessary 
household and kitchen furnitm'e within the 
meaning of the state law. 

On the pai't of the assignee, it is urged that 
the f om-teenth section of the act provides for 
the exemption of household and kitchen fm'- 
niture; that it limits the value of the fm'ni- 
ture so exempted, to the sum of §500; and 
that the subsequent clause which adopts the 
exemption laws of the states, applies by its 
terms to "other property not included in the 
foregoing exceptions," i. e., to property other 
than household and kitchen furniture, which 
is included in, and is the subject of the ex- 
ceptions referred to. 

The general i>olicy and intent of the bank- 
rupt law indicated by the provisions above 
cited are obvious. The exemptions allowed 
by state laws are recognized and adopted, 
and the bankrupt is required to surrender to 
the assignee for equal distribution among his 
creditors such property and effects only as 
tu-e by the law of his domicile liable for his 
debts. The framers of the law appear to 
have thought that the states were better able 
to determine each for itself what property of 
its citizens should be applicable by law to 
the payment of their debts, than congress 
was to prescribe an invariable and universal 
rule. 

There seems to be no good reason why 
creditors, when their debtor has become ei- 
ther a voluntary or involuntary bankrupt, 
should claim under the assignment which re- 
sembles, as Sir. Justice Gadwalader says, in 
Tie Ruth [Case No. 12,172], a general execu- 
tion for the equal benefit of them all, any 
other property than could by the law of the 
state be reached by an execution in favor of 
any one of them. Whatever doubts may 
have been entertained as to whether the 
adoption by congress of the various state ex- 
emption laws did not deprive the system of 
that uniformity which it was bound to es- 
tablish, the intention of congress to adopt 



those laws has never, to vaj knowledge, been 
questioned. 

By the law of this state there is exempted 
not only necessary household and kitchen 
furniture, but provisions for familyuse for 
thi-ee months, two cows with their sucking 
calves, and food for such cows for one month. 
There are also exempted, the farming uten- 
sils of the farmer, the tools of the mechanic, 
the instruments of the sm'geon, dentist, sur- 
veyor and professor of music, and the libx'a- 
ries of physicians, attorneys, ministers of the 
gospel, editors, school-teachers and professors 
of music. All these exemptions are to be al- 
lowed irrespective of the value of the prop- 
erty. 

It will be observed that the first clause of 
the proviso above cited does not refer exclu- 
sively to household and kitchen furniture. 
The property excepted is "necessaiy house- 
hold and kitchen finmitmre, and such other 
articles and necessaries as the assignee shall 
designate, not exceeding in value five hun- 
dred dollars." If, therefore, the fmmitm-e 
exempted by state law is not to be allowed 
to the bankrupt because it is not "property 
other than and not included in the foregoing 
exceptions," almost all the other articles spe- 
cifically exempted by the state law must also 
be disallowed, for they would fail within the 
description in the proviso of "otlier articles 
and necessaries." The state law would thus 
become practically inoperative, except as to 
personal propeity not exceeding five hundred 
dollars in value, and the manifest policy and 
Intent of the act be defeated. 

The construction of the act suggested by 
the banki'upt is thei'efore the only one which 
wni give effect to its obvious intent, and at 
tlie same time do no vioience to its language. 
The words "other property not included in 
the foregoing exceptions," may well be taken 
to mean property' other than and not includ- 
ed among the articles set apart by the as- 
signee under the first clause, and they will 
embrace all property, whether of the same or 
a different kind, which is by state law ex- 
empted from forced sales. Both clauses of 
tlie proviso thus receive a natural and con- 
sistent interpretation, and are allowed their 
appropriate effect. 

My opinion, therefore, is that the bankrupt 
in the present case is entitled to retain all 
his necessary household and kitchen fm-ni- 
ture of the kind, and to the amount exempt- 
ed by the state law from forced sale. As 
1 he question whether all the articles enumer- 
ated in the schedule of the bankrupt are ex- 
empted by the law of the state from forced 
sale, was not argued by the assignee, an op- 
portunity will be given him to file such ex- 
ceptions to their allowance as he may be ad- 
vised. 
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Case Wo. 3,6Sla. 

Case of DAVIS. 

[Chase, 1; 3 Am. Law Rev. 368.] ^ 

Circuit Court, D. Virginia. 1867-1S71. 

-Civiii Courts duri^tg Peuiod of Martial La'w — 
UiiicuiT Justices — ^Treason Bailable — Prac- 
tice — Effect op Fourteesth Amendment o^t 
Prior Treasoxs. 

[1. Neither the chief justice nor any of the as- 
sociate justices of the United States, exercising, 
iis they do, the highest judicial authority of the 
nation, can, with propriety, join in holding a 
circuit court in a region which is subject to 
martial law, and in which, consequently, the 
■civil courts, both state and federal, must act un- 
-der the supervision of the military authorities. 
Nor should such justice, acting as a single 
judge, exercise any jurisdiction in such district, 
even to the extent of hearing an application to 
-admit a prisoner to bail.] 

[2. Where a prisoner is in the custody of the 
military power in a region subject to martial 
law, the judge of a civil court cannot hear an 
4ipplication to admit the prisoner to bail until 
the legality of the military custody has been 
inquired into, by means of an application for 
41 writ of habeas corpus.] 

[3. The fact that congress, by the act of July 
17, 1862, gave the courts authority, in their dis- 
^aretion, to impose fines and imprisonment, in- 
stead of death, as the punishment for treason, 
removed all doubt as to the offense being a bail- 
4ible one.] 

[4, On a motion to quash an indictment for 
treason, held that defendant's counsel would be 
required to file with the clerk a formal statement 
■of the grounds upon which the motion was 
based,] 

[5, The circuit justice and the district judge 
holding the court differed in opinion on the 
<[uestion whether the provision of the fourteenth 
amendment, disquali^ing from holding certain 
offices any persons who engaged in rebellion aft- 
-er having taken an oath to support the consti- 
tution of the United States, operated to ex- 
empt a person so offending from subsequent 
prosecution for treason, the circuit justice being 
■of the opinion that the provision did so operate. 
The question was accordingly certified to the 
supreme court] 

[Proceedings in reference to tlie prosecu- 
tion of Jefferson Davis for treason against 
the United States.] 

The city of Ricbmond, the capital of the 
■Confederate States, having been evacuated 
by the military forces of that government on 
the second and third days of April, 1865, the 
Honorable Jefferson Davis, the president of 
the Confederate States, left that city, with 
his cabinet, and proceeded to Danville, Vir- 
ginia, He remained at this place endeavor- 
ing to reorganize resistance to the armies of 
, the United States, when the surrender of 
General Lee on the nineteenth of April, at 
Appomattox Com*t House, destroyed all 
hopes of present success in Virginia; and on 
the eleventh he proceeded to Greensboro, in 
North Carolina, fifty miles distant, whither 
he summoned Generals Johnston and Bean- 
regard, then commanding the Confederate 
troops in North Carolina, which were facing 
and falling back before the armies of Gen- 

^ [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission. 3 Am. Law. Kev. 
568, contains only a partial report.] 



eral Sherman. While here the pressure of 
military necessities forced Johnston into ne- 
gotiation with Sherman for a general pacifi- 
cation of the states of the south, forming the 
Confederate States, on the basis of a retm*n 
of states and citizens to then* positions as 
members of the United States, and an abso- 
lute cessation of all resistance to the laws of 
the United States. These negotiations did 
not meet witli tlie approbation of Mr. Davis, 
and he left Greensboro while they were 
pending, accompanied by his cabinet and a 
cavalry escort of detachments from Fergu- 
son's and Dibbrell's brigades of Wheelei-'s 
division. He jom:neyed at easy stages of 
twenty miles a day, and halted at Charlotte, 
ninety miles distant from Greensboro, to 
learn the result of the memorandum, or basis 
of agreement for a peace, which had been 
signed by Johnston and Sherman on the 
eighteenth, four days after his departure 
from Greensboro. The president of the Unit- 
ed States disapproved the memorandum of 
the eighteenth of April, just referred to, and 
Johnston, on the twenty-sixth, entered into 
and executed a military convention with 
Sherman, by which Jiis whole command, 
comprising all troops east of the Chatta- 
hoochee, were bound to lay down their arms 
on condition of being paroled to remain un- 
molested while they obeyed the laws, the 
officers being allowed to retain theh- side- 
arms. As soon, however, as Mr. Davis 
learned of the failure of the memorandum of 
the eighteenth, he proceeded with his escort 
through Abbeville, South Carolina, to Wash- 
ington, Georgia, which place he reached on 
the second of May. On the fourth he dis- 
missed his escort, and on taking leave of ^ts 
commander said: "I expected to cut my 
way through to a place of safety, with the 
two detachments of cavah-y along with me, 
but tliey have become so much demoralized 
by the reports of stragglers and deserters 
from Johnston's army, that I can no longer 
rely on them in case we should encounter the 
enemy. I have therefore determined to dis- 
band them and try to make my escape, as 
a small body of men can elude the vigilance 
of the enemy easier than a larger number. 
They will make every effort in their power 
to capture me, and it behooves us to face 
these dangers as -men. We will go to Mis- 
sissippi, and there rally on Forrest, if he 
is in a state of organization, and it is to be 
hoped that he is; if not, we will cross the 
Mississippi river and join Kirby Smith, and 
there we can carry on the war forever. Meet 
me south of the Chattahoochee, as this de- 
partment has been surrendered without my 
knowledge or consent," Leaving Washington 
he proceeded, with the officers with him, and 
his family, westward through Georgia, when 
on the tenth he was captured with his whole 
party at Irwinsville, Wilkinson county, by 
Lieutenant-Colonel Pritchard of the 4th 
Michigan cavalry, and a part of his com- 
mand, belonging to Wilson's corps. With 
him were John H. Reagan, late governor of 
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Texas, and subsequently postmaster-general 
of the Confederate States, Colonel Bui-ton N. 
Harrison, private secretary of the president, 
Stephen R. Mallory, sea'etary of the navy, 
and others, with a train of five wagons and 
three ambulances. He was taken to Savan- 
nah and thence by steamer to Fortress Mon- 
roe, in Virginia, where he was confined in 
one of the casements of the fortification until 
the thirteenth day of May, 1867, when he 
was released on bail, in the manner and un- 
der the circumstances which it is the purpose 
of this statement to record. 

During the time between the sm-render of 
General Lee on the ninth of April, and the 
arrival of Mr. Davis at Washington, Georgia, 
on the second of May, momentous events 
were ti'anspiring elsewhere. The president 
of the United States was assassinated at a 
theati-e in Washington on the night of April 
fourteenth. Andrew Johnson, vice-president, 
immediately took the official oath and as- 
sumed the duties of president, and the whole 
countr3' was thrown into a paroxysm of ex- 
citement. On the second of May, the day the 
president of the Confederate States reached 
Washington, Georgia, the president of the 
United States issued the following proclama- 
tion: "Whereas, it appears from evidence in 
the bm-eau of military justice, that the atro- 
cious mm-der of the late president, Abraliam 
Lincoln, and the attempted assassination of 
the Honorable William H. Seward, secretary 
of state, were incited, concerted, and pro- 
cured by and between Jefferson Davis, late 
of Richmond, Vu-ginia, and Jacob Thompson, 
Clement 0. Clay, Beverly Tucker, George N. 
Sandei-s, W. 0. Cleary, and other rebels and 
traitors against the government of the United 
States, harbored in Canada: Now, therefore, 
to the end that justice may be done, I, An- 
drew Johnson, president of the United States, 
do offer and promise for the arrest of said 
persons, or either of them, within the limits 
of the United States, so that they can be 
brought to trial, the following rewards: one 
hundred thousand dollars for the arrest of 
Jefferson Davis; twenty-five thousand dol- 
lars for the arrest of Jacob Thompson, late of 
Mississippi; twenty-five thousand doUai-s for 
the arrest of George N. Sanders; twenty-five 
thousand dollars for the an-est of Beverly 
Tucker; and ten thousand dollars for the ar- 
rest of William C. Cleary, late clerk of Clem- 
ent C. Clay. The provost-mai-shal general 
of tlie United States, is directed to cause a de- 
scription of said persons, with notice of the 
above rewards, to be published." 

The attorney-general of the United States, 
the Honorable James Speed, of Kentucky, 
had on the previous day given his official 
opinion in writing to the president of the 
United States, "that persons implicated in 
the murder of the late President Lincoln, and 
the attempted assassination of the Honorable 
William H. Seward, secretary of state, and 
an alleged conspiracy to assassinate other 
officers of the federal government at Wash- 



ington City, and their aidecs and abettors, 
are subject to the jurisdiction of and legally 
triable before a military commission." On 
the first day of May therefore, the president 
of the United States, issued his order, recit- 
ing this opinion of his attorney-general, and 
directing the assistant adjutant-general to de- 
tail nine competent military officers to serve 
as a commission for the trial of said parties, 
and that the judge advocate-general proceed 
to prefer charges against said parties for- 
their alleged offenses. The proclamation of- 
fering the reward for Mr. Davis on its "ap- 
pearing from evidence in the bm*eau of mili- 
tary justice" was made the nest day. May 
second, and it is clear, therefore, it was the 
intention of the government of the United 
States at that time to ti-y him before a mili- 
tary commission on the charge of having pro- 
cured the assassination of Mr. Lincoln, He 
was captured, as we have seen, by Lieutenant- 
Colonel Pritchard and a detachment of cav- 
alry, on the tenth of Slay. As soon as he- 
was in custody at Porti'ess Monroe, prepara- 
tions were made to ti*y him. Notwithstand- 
ing the proclamation of May second, offering 
a reward for his apprehension as an inciter 
in the mm-der of Mr. Lincoln, the govern- 
ment at once resolved to prosecute him for 
treason. About the same time the president 
of the United States sent the Hon. Preston 
King, of New York, to Judge John G. Under- 
wood, judge of the United States disti'ict 
court for the district of Virginia, to re- 
quest the latter to wait upon him at tlie- 
executive mansion in Washington. The con- 
sultation between the president and the- 
judge was had at once, the subject of it 
being the prompt initiation of legal proceed- 
ings against the leaders of the civil war (on 
the losing side of course), some of whom they 
thought especially responsible for the late as- 
sassination. The president learned, on in- 
quiry, that a court was to be held in Norfolk 
during the month of May, and that the grand 
jury had been already summoned. He and 
Mr. King expressed the desire, and believed 
it to be the duty of the com-t, to present to- 
the grand jm:y the views of the supreme- 
com-t of the United States, as expressed by 
Mr. Justice Greer, that the late civil war was 
a rebellion, and that those who had been on- 
gaged in it were, not only enemies to the 
United States, but were also guilty of trea- 
son, and that the more prominent and guilty 
leaders ought to be indicted for their conduct, 
resulting, as they thought, and culminating in 
the assassination of Mr. Lincoln. Although 
Judge Underwood had previously taken the- 
position that the great conflict had outgrown 
the character of a rebellion, and had as- 
sumed the dimensions of a civil war, and that 
sound policy and humanity demanded that 
the technical treason of its beginning should- 
be ignored, and that it should be treated only 
as a civil war, and those engaged in it only 
as enemies, he says that under the over- 
whelming excitement of the times, he for a 
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time distrusted his own judgment thinking, 
perhaps, that his education in the principles 
of the Society of Friends and his former hos- 
tility to capital punishment had misled him, 
and he consented to charge the jm-y as they 
advised. (Kemorandum furnished by Judge 
Underwood.) After this interview ho pro- 
ceeded to Norfolk, opened the court there, 
and did charge the jmry in the precise lan- 
guage suggested toy the president and Mr. 
King, with the limitation that it would be 
improper to include in their presentments any 
but the most influential and guilty, naming 
ho one. Upon this the grand jm-y found an 
indictment against jVIr. Davis and others for 
treason, but the motion of the district-attor- 
ney for bench warrants was refused, the 
com*t taking the ground that in no event 
would bench warrants be issued against those 
who had surrendered to commanding gen- 
erals on parole, and who had kept the faith 
on which the parole was granted. This in- 
dictment has been lost from the records of 
the court dm-ing the summer of I860. The 
case of Mr. Davis was specially considered in 
the cabinet, and the question discussed wheth- 
er he should be prosecuted in Virginia, Mary- 
land, Pennsylvania,' or the District of Co- 
lumbia, acts of war having been committed 
within each of those jm-isdietions by the 
armies of the Confederate States, of which 
Mr. Davis was president and constitutional 
commander-in-chief. 

An indictment was found in the District of 
Columbia, but no process was ever issued on 
it, and matters remained thus imtil the twen- 
ty-first of September, 1S65, when the senate 
of the United States, by resolution, called up- 
on the president for information on the sub- 
ject of the trial. In response to this inquiry 
the following reports were submitted from 
the secretary of war, Honorable Edwin M. 
Stanton, and the Honorable James Speed, at- 
torney-general: 

"War Department, January 7, 1866. Sir: 
To the annexed senate resolution, passed on 
the twenty-first day of December, I860, re- 
ferred to me by you for report, I have the 
honor to state: 1. That Jefferson Davis was 
captured by the United States troops in the 
state of Georgia, on or about the tenth day 
of May, 1865, and by order of this department 
has been, and now is confined at Fortress 
Mom-oe, to await such action as may be taken 
by the proper authorities of the United States 
government 2. That he has not been: ar- 
raigned upon any indictment or formal charge 
of crime, but has been indicted for the crime 
of high treason by the grand jm-y of the Dis- 
trict of Columbia, which indictment is now 
pending in the supreme com't of said dis- 
trict. He is also charged with the crime of 
inciting the assassination of Abraham Lin- 
coln, and the mm-der of Union prisoners of 
war, and other barbarous and cruel treatment 
toward them. 3. The president deeming.it 
expedient that Jefferson Davis should be put 
upon his trial before a competent com-t and 
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jury for the crime of treason, he was ad- 
vised by the law oflicer of the government 
that the proper place for such trial was in 
the state of Virginia. That state is within 
the judicial ch-cuit assigned to the chief jus- 
tice of the supreme court, who has held no 
comrt there since the apprehension of Davis, 
and who declines for an indefinite period to 
hold any court there. The matters above 
stated are, so far as I am informed, the rea- 
sons for holding Jefferson Davis in confine- 
ment, and why he has not been tried." 

The then attorney-general entei-s into an ar- 
gument to show that, although originally cap- 
tured hj the military, JefiCerson Davis and 
other parties alluded to are, after a cessation 
of hostilities, subject to trial only by the civil 
courts. The following are his official conclu- 
sions: "I have ever tliought that trials for 
high treason can not be had before a military 
tribunal. The civil courts have alone juris- 
diction of that crime. The question then 
arises: Where and when must the ti-ial there- 
of be held? ... It follows, from what I 
■have said, that I am of opiniofi that Jefferson 
Davis and others of the insm-gents ought to 
be tried in some one of the states or districts 
in which they in person respectively commit- 
ted the crimes with which they may be 
charged. . . . When the courts are open, 
and the laws can be peacefully administered 
and enforced in those states whose people re- 
belled against the government— when thus 
peace shall have come, in fact and in law, the 
persons now held in military custody as pris- 
oners of war, and who have not been tried 
and convicted for offenses against the laws 
of war, should be transferred into the custody 
of the civil authorities of the proper districts, 
to be tried for such high crimes and misde- 
meanors as may be alleged against them." 

On the sixteenth day of January, 1866, the 
senate called upon the president for the cor- 
respondence between himself and Chief Jus- 
tice Chase. On the second day of February 
the president responded, enclosing the fol- 
lowing correspondence between himself and 
the chief justice: 

"JExecutive Mansion, Washington, D. C, Oc- 
tober 2d, 1865. Dear Sir: It ^may become 
necessary that the government prosecute 
some high crimes and misdemeanors com- 
mitted against the United States within the 
district of Virginia. Permit me to inquire 
whether the circuit court of the United States 
for that district is so far organized and in 
condition to exercise its functions that your- 
self, or either of the associate justices of the 
supreme com-t, wiH hold a term of the cir- 
cuit court there dm-ing the autumn or early 
winter, for the trial of causes? Very respect- 
fully, Andrew Johnson. 

"Hon. S. P. Chase, Chief Justice Supreme 
Court" 

"Washington, Thursday Evening, Oct. 12, 
1865. Dear Sir: Your letter of the second, 
directed to Cleveland, and forwarded to San- 
dusky, reached me there night before lasL 
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I left for Washington yesterday morning, and 
am just arrived. To your inquiry, whetlier 
a term of tlie circuit court of the United 
States for the district of Virginia -wiU be held 
by myself or one of the associate justices of 
the supreme com-t during the autumn or early 
winter, I respectfully reply in the negative. 
Under ordinary circumstances, the regular 
term authorized by congress would be held 
on the fourth Monday of November, which, 
this year, will be the twenty-seventh. Only 
a week will intervene between that day and 
the commencement of the annual term of the 
supreme com-t, when all the judges are re- 
quired^ to be in attendance at Washington. 
The time is too short for the transaction of 
any very important business. Were this oth- 
erwise, I so much doubt the propriety of 
holding circuit com*ts of the United States in 
states which have been declared by the exec- 
utive and legislative departments of the na- 
tional government to be in rebellion, and 
therefore subjected to martial law, before the 
complete restoration of their broken relations 
with the nation, and the supersedm'e of the 
militai'y by the civil administration, that I 
am unwilling to hold such courts in any such 
states within my circuit, which includes Vir- 
^nia, untU congress shall have had an op- 
portunity to consider and act on the whole 
subject A civH comt in a district imder 
martial law can only act lay the sanction and 
under the supervision of the military power; 
and I can not think it becomes the justices 
of the supreme com*t to exercise jurisdiction 
under such conditions. In this view, it is 
proper to say that Mr. Justice Wayne, whose 
whole circuit is in the rebel states, concurs 
with me. I have had no opportunity of con- 
sulting the other justices, but the supreme 
com't has hitherto declined to consider cases 
brought before it by appeal or writ of error 
from circuit or district courts in the rebel 
portion of the countiy. No very reliable in- 
ference, it is true, can be drawn from this 
action, for circumstances have greatly chan- 
ged since the com"t adjom-ned; but, so far as 
it goes, it favors the conclusion of myself and 
Mr. Justice Wayne. With great respect, 
yom*s very tinily, S. P. Chase." 

While these efforts were being made to 
procure a trial of Mr. Davis on the charge 
of treason, the official allegation of his com- 
plicity in the assassination of Mr. Lincoln 
was crushed out under the common, general, 
and uncontroverted belief in its utter falsity, 
absurdity, and groundlessness. It was never 
made the basis of any action save the proc- 
lamation of tlie second day of May, 1865, 
when it was generally believed in the north 
that he had escaped from the country; and 
at the very moment that the assertion of the 
belief of the government of the United States 
in his criminality as charged, was being 
telegraphed wherever there was electrical 
wire, he was journeying quietly with his 
cabinet, family, and train of wagons and 
ambulances through the state of Georgia. 



This terrible charge, so publicly made, was 
abandoned, because utterly without founda- 
tion or excuse, but it never was withdrawn. 
In the meantime the southern states, lately 
constituting the Confederate States, through 
their state legislatures, asked the federal 
government to release him and declare a 
general amnesty, and at the same time ef- 
forts, equally unavailing, were being made 
on the part of distinguished men in the north 
to procure his release on bail or parole. A 
statement of these efforts, as communicated 
to the reporter by counsel (the Honorable 
Charles O'Conor), is deemed a fit part of 
this report. 

Had Jefterson Davis, or his party with his 
assent, raised the black flag, denied quarter 
to prisoners, or otherwise placed themselves, 
as combatants, beyond the pale of those 
rules which govern in war, he might have 
been shot without trial or ceremony, im- 
mediately upon his capture, or thereafter, 
at the captor's convenience. But he never 
occupied that position, and the government, 
if inclined, could not have signalized its 
triumph by ordering a military execution 
without provoking censures that few are 
willing to encounter. Probably no such in- 
clination ever existed in any controlling mind. 

When traitors and rebels oppose their gov- 
ernment by open violence, and are summari- 
ly put down, those not slain in the combat 
may fairly be tried for treason in the civil 
courts and dealt with as ordinary criminals. 
The transaction constitutes only a species of 
riot. But far different results ensue when 
rebellion maintains itself so long and so ef- 
fectively as to compel between itself, its 
people and their territory, on the one hand, 
and the lawful government on the other, an 
institution and acceptance of the rules and 
usages which obtain in regular wars be- 
tween independent nations. Amongst men 
claiming to have attained a high civilization, 
war is recognized as a state or condition gov- 
erned by law. In its conduct or at its close, 
morality and justice are not lost sight of. 
If successful, the rebels acquire the power of 
establishing an independent state, which all 
men regard as not only legitimate but hon- 
orable in its origin; if they fail, the victor 
may be as indulgent as he will, or as far as 
lie dare may consecrate to his revenge the 
field of their ruin. Whatever severity can 
be justified at the bar of public opinion, 
may be practiced; and certainly no more 
should be exercised. To the latter proposi- 
tion every magnanimous spirit will assent. 
Washington might have failed: Kosciuszko 
did fail. Trials for treason in the civil courts 
are not remedies adapted to the close of a 
great civil war. Honor forbids a resort to 
them after combatants in open war have 
recognized each other as soldiers and gen- 
tlemen engaged in a legitimate conflict. 
After they have established truces, exchan- 
ged prisoners, and thus made applicable to 
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their hostile intercourse, the laws of chival- 
ry, based upon an acknowledgment of mut- 
ual confidence and respect, the rules and 
usages of war can not in any event be de- 
parted from by either. It would be shock- 
ingly indecorous for the ultimate victor in 
such a conflict to send his vanquished op- 
ponent before the civil magistrate to be 
tried as if he were a mere thief or rioter. 
No soldier imbued with true sentiments of 
honor could ever consent to such an act 
What honor forbids in an individual, policy 
prohibits in a government. There would be 
something inexpressibly revolting and con- 
temptible in the subsequent resort of a great 
power to measures of resentment on this 
small, mean scale which it actually feared 
to employ during the conflict. Other con- 
siderations also apply. The civil tribunals 
have really no functions suitable to such 
cases. This is manifest as to tbe chiefs of 
the rebellion, and it is an exceedingly rare 
thing as well as a malignant folly ever to 
prosecute any others. According to the phil- 
osophy of government all punishments are 
inflicted by the executive. The judiciary in- 
vestigates, ascertains guilt or innocence, and 
advises the executive of the fact The lat- 
ter then discharges the accused from bonds 
or in-flicts punishment as the case may re- 
quire. Stx-ictly speaking, tlie judicial power, 
as a branch of the government, has no office 
in any criminal proceeding except to ad- 
vise as to the law, and to inform the execu- 
tive concerning facts not previously known. 
The facts requh'ing ascertainment are of 
course those only which may be deemed pri- 
vate until developed in proof before the in- 
vestigating tribunals. Concerning acts which 
have reached such a measure of notoriety 
that they can not lawfully be gainsaid, judi- 
cial investigation or trial is impossible. It 
is obvious that every material fact in the ac- 
tion of Jefferson Davis against the govern- 
ment was of this public nature. It was 
known and officially recognized by the gov- 
ernment in all its departments, that the war 
existed and that it had become substantially 
international in its character, thereby involv- 
ing consequences of deep moment directly 
affecting every citizen of the republic. That 
Jefferson Davis was executive chief of the 
hostile belligerent, was a fact of similar pub- 
licity and in like manner known and ac- 
knowledged. All courts were bound to rec- 
ognize these facts and to declare them. The 
judges could not have submitted them to a 
jury, nor could they lawfully have admitted 
any evidence in denial of them. Pari ratione, 
they could not have permitted them to be 
aflirmatively proven by the government 
Whenever such circumstances must attend 
them, trial and judgment can only be re- 
garded as a mockery. Neither can be had 
without a palpable violation of fundamental 
principles. No reasonable man can deny 
that courts and juries are instituted only for 
the normal state of society. They are the 



civil police, and their functions are adapted 
only to the transactions, good and evil, of 
that condition. When battie is the recog- 
nized order of things, the crimes of van- 
quished combatants are to be condoned or 
punished according to the law that governs 
combats. After an open territorial war of 
this kind had existed for four yeai'S, it might 
be thought by some that the rebels were still 
simply criminal violators of the municipal 
law; and that they ought to be dealt with as 
such. By way of reasoning it might be 
m-ged that tiie extent of their operations 
meiely intensified their guilt, and should not 
in any way aft'ect the question. But this rea- 
soning, if such it may be called, proves too 
much. On the fall of a rebellious state, 
after sustaining a belligerent attitude for 
one hundred years, its chiefs and leaders 
might, with equal propriety, be brought to 
trial as traitors in civil coorts, although they 
and their ancestors had for several genera- 
tions, been uniformly regarded and treated 
as public enemies carrying on against the 
ultimate victor a regular national war. This 
can not be admitted. The law of nature 
forbids it; and there are broad and compre- 
hensive docti-ines deWcible from the uni- 
versal practice of nations which forbid it 
And these doctrines are founded in necessity 
as well as in reason and justice. 

Taking, under positive written law, the 
narrowest technical view of the subject, one 
is led to a like result. "Treason," says the 
constitution, "shall consist only in levying 
war against the United States or in adhering 
to their enemies." The latter word means the 
public enemy, and such enemy himself can 
not be the ti'aitor. The characters are in- 
compatible. This is a thoroughly established 
construction; and, consequentiy, in order to 
charge the southern confederates with trea- 
son under the mxmicipal law it would have 
been necessary to establish that they were 
not public enemies in the judicial sense of 
that phrase, and also that they had levied 
war against the United States. Neither fact 
could have been irvdy asserted. Levying wai 
means setting it on foot. Waging war is 
quite a different thing. It is only in the 
original conspiracy and in adapting its means 
to the pm'poses of active resistance tiiat war 
can be levied. The offense of ti'eason by 
levying war, as defined in the constitution, 
stops there. Subsequent acts may, indeed, 
sometimes serve to show that this offense has 
been committed; but those subsequent acts 
can not have that effect if in themselves 
they amount to waging a formal regular war 
by a public enemy and are accepted as such 
by the government Practically a contrary 
conclusion results. Once the lawful govern- 
ment acknowledges the actual existence of 
public territorial belligerency, and exercises 
the rights consequent thereon, including the 
conversion of the opposite party into a public 
enemy whose acts, as those of a sovereign 
de facto, are imputable to aU within his terri- 
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tory however innocent, thns impressing ttpon 
sucli persons a hostile character, the prelim- 
inary action which may have been ti'eason 
when it occurred, is divested of that charac- 
ter, and is no longer judicially cognizable as 
such. It is no longer susceptible of a sep- 
arate consideration and must thenceforth be 
regarded only as an inti'oductory step which 
has become part and parcel of the superven- 
ing war thus regularly instituted. Technical- 
ly it is regarded as an incident merged in the 
principal tx'ansaction. A conflict marked by 
the featm*es alluded to, is to be deemed a reg- 
ular and formal public war, because it has 
been clothed with that character by the gov- 
ernment itself. The acts of recognition pro- 
ducing this effect must be imputed to free 
consent, for a government can not set up 
dm*ess in avoidance of its deliberate act. 
Marvellously destitute of self-respect must be 
the state that could offer such a plea. From 
the time when actual war has been thus in- 
stituted, by mutual consent and recognition. 
Mars, not Themis, presides over all inter- 
com-se between the parties. As before stat- 
ed, the behests of justice need not remain un- 
fulfilled. The ultimate victor may use his 
pOAver without ceremony, and inflict upon the 
vanquished any punishment their faults may 
merit. His own conception of duty to him- 
self as a responsible member of civilized so- 
ciety is the only restraint upon his will. In 
drawing the line between a war levied and 
a war waged, narrow views may lead, to 
the suggestion of some difficulties. Doubt- 
less such might arise but they are not in- 
superable; nor are great principles, essential 
to the orderly action of civilized states, to be 
impugned for such reasons. Peculiar and 
abnormal cases, whether actually occurring 
or merely fancied as possible, are never al- 
lowed to confoimd just distinctions. Besides, 
the southern insurrection presented no such 
difficulties. It was a clearly defined and of- 
ficially acknowledged public territorial war. 
These views induced a belief that Jefferson 
Davis could not be lawfully convicted of 
ti'eason, and that to compass his death by 
means of a civil trial, judgment, and execu- 
tion, would be disgraceful to those who ad- 
ministered the government and discreditable 
to our people. Therefore, gentlemen at the 
north entertaining sti'ong opinions against 
the right and the act of secession, united in 
requesting counsel to interpose a defense 
should anything of the kind be attempted. 

On or immediately prior to the thirty-first 
of May, 1865, it was rumored that Jefferson 
Davis had been removed from Forti'ess Slon- 
roe to Washington, and was to be there tried 
upon an indictment for ti'eason. An appli- 
cation to the war department having eventu- 
ated in leave to that effect, an open letter 
tendering professional aid was sent to Mr. 
Davis. His unsealed reply was regarded as 
containing some objectionable matter, and 
was returned to him for correction. He did 
not alter it; so the tender remained unan- 



swered; and an application by his cotmsel 
for an interview was refused on the ground 
that he was not in civil custody. The next 
step in the business was a written applica- 
tion by counsel to President Johnson for the 
dischai'ge of Mr. Davis on bail or on his parol. 
The letter was properly referred to the at- 
torney-general; but no formal answer to it 
was ever given. It was subsequently sug- 
gested that tendering as sureties some lead- 
ing men who, during the struggle just closed, 
had been active and zealous supporters of 
the government, might facilitate a release on 
bail. In this exigency, Mr. Greeley consent- 
ed to become a bondsman. On his sugges- 
tion, and, in part at least, by his agency. 
Commodore Vanderbilt and Mr. Gerrit Smith 
were induced to unite in the responsibility. 
At all times subsequently, until Mr. Davis' 
release, these three gentlemen held them- 
selves in readiness to perform this service. 

On the eighth of May, 1866, the circuit 
court of the United States for Virginia met 
at Norfolk, UNDERWOOD [District Judge] 
presiding, and a grand jury was sworn, 
which presented the following indictment: 

"The United States of America, District of 
Virginia, to wit: In the Circuit Court of the 
United States of America in and for the Dis- 
trict of Virginia, at Norfolk; May Term, 1866. 
The grand jurors of the United States of 
America, in and for the district of Vu-ginia, 
upon their oaths and affirmations respective- 
ly, do present that Jefferson Davis, late of 
the city of Richmond, in the county of Hen- 
rico, in the district of Virginia, aforesaid, yeo- 
man, being an inhabitant of, and residing 
within, the United States of America, and 
owing allegiance and fidelity to the said Unit- 
ed States of America, not having the fear of 
God before his eyes, nor weighing the duty 
of his said allegiance, but being moved and 
seduced by the instigation of the devil, and 
wickedly devising, intending the peace and 
ti'anquillity of the said United States of Amer- 
ica to disturb, and the government of the said 
United States of America to subvert, and to 
stir, move, and incite insm'rection, rebellion 
and war against the said United States of 
America on the fifteenth day of June, in the 
year of our Lord one thousand eight hundred 
and sixty-fom", in the city of Richmond, in 
the county of Hem-ico, in the district of Vii*- 
ginia aforesaid, and within the jurisdiction 
of the circuit court of the United States for 
the fom-th circuit in and for the district of 
Virginia aforesaid, with force and arms, un- 
lawfully, falsely, maliciously, and traitorous- 
ly did compass, imagine, and intend to raise, 
levy, and carry on war, insurrection, and re- 
bellion against the said United States of 
America, and in order to fulfill and bring to 
effect the said traitorous compassings, imagi- 
nations, and intentions of him, the said Jef- 
ferson Davis, afterwards, to wit, on the said 
fifteenth day of June, in the year of our Lord 
one thousand eight himdred and sixty-four, 
in the said city of Riclimond, in the county 
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of Henrico, and district of Virginia aforesaid, 
and witbin tlie jurisdiction of the circuit 
court of tlie United States for tlie fourtli cir- 
cuit in and for tlie said district of Virginia, 
witli a great multitude of persons "wliose 
names to the jm'ors aforesaid are at pres- 
ent unknown, to the number of five hundred 
persons and upward, armed and arrayed in 
a warlilie manner, that is to say, with can- 
non, muslcets, pistols, swords, dirks, and oth- 
er warlike weapons, as well offensive as de- 
fensive, being then and there unlawfully, 
maliciously, and traitorously assembled and 
gathered together, did falsely and traitorous- 
ly assemble and join themselves together 
against the said United States of America, 
and then and there, with force and arms, did 
falsely and traitorously, and in a warlike and 
hostile mannei*, array and dispose themselves 
against the said United States of America, 
and then and there, that is to say, on the said 
fifteenth day of June, in the year of our Lord 
one thousand eight hundred and sixty-fom-, 
in the said city of Richmond, in the county 
of Henrico, and district of Virginia afore- 
said, and within the Jm'isdiction of the said 
circuit com*t of the United States for the 
fom-th cu'cuit in and for the said district of 
Virginia, in pm'suance of such their traitor- 
ous intentions and pm-poses aforesaid, he, 
the said Jefferson Davis, with the said per- 
sons so as aforesaid traitorously assembled, 
and armed and arrayed in the manner afore- 
said, most wickedly, maliciously, and trait- 
orously, did ordain, prepare, levv, and carry 
on war against the said United States of 
America, contrary to the duty, allegiance, 
and fidelity of the said Jefferson Davis, 
against the constitution, government, peace 
and dignity of the said United States of 
America, and against the form of the statute 
of the said United States of America, in such 
case made and provided. This indictment, 
founded on testimony of James F. Miliigan, 
George P. Scarbm*y, John Good, Jr., J. Hardy 
Hendren, and Patrick O'Brien, sworn in open 
com't and sent for by the grand jury. L. H. 
Chandler, United States Attorney for the Dis- 
trict of Virginia." 

On the fifth of June, Messrs. James T. 
Brady, William B, Reed, James Lyons, and 
Robert Ould, were present at the opening 
of the com;t in Richmond as counsel for Mr. 
Davis. After the usual preliminaries, Wil- 
liam B. Reed, Esq.., of Philadelphia, then ad- 
dressed the court as follows: May it please 
your honor, I beg to present myself in con- 
junction with my colleagues as the counsel 
of Jefferson Davis, now a prisoner of state 
at Fortress Monroe, and under indictment 
in your honor's court for high treason. We 
find in the records of your honor's com*t an 
indictment charging Mr. Davis with this high 
offense, and it seemed to us due to the cause 
of justice, due to this tribunal, due to the 
feeling of one sort or another, which may be 
described as crystallizing around the unfor- 
tunate man, that we should come at the earli- 



est day to this tribunal and ask of your hon- 
or, or more properly, the gentlemen who rep- 
resent the United States, the simple ques- 
tion, What is to be done with this indict- 
ment? Is it to be tried? This is a question, 
perhaps, which I have no right to ask. Is 
it to be withdrawn or is it to be suspended? 
If it is to be tried, may it please yom- honor, 
speaking for my colleagues and for myself, 
and for the absent client, I say with "empha- 
sis, and I say it with earnestness, we come 
here prepared instantly to try that case, and 
we shall ask for no delay at your honor's 
hands further than is necessary to bring the 
prisoner to face the com-t and enable him, 
under the statute in such case made and pro- 
vided, to examine the bill of indictment 
against him. Is it to be withdrawn? If so, 
justice and humanity seem to us to prompt 
that we should know it. Is it to be suspend- 
ed or postponed? If so, may it please the 
court, with all respect to your honor and the 
gentlemen who conduct the business here, 
your honor must understand us as entering 
our most earnest protest. We ask a speedy 
trial on any charge that may be brought 
against Mr. Davis, here or in any other civil 
ti'ibunal in the land. We may be now here 
representing, may it please the court, a dy- 
ing man. For thirteen months he has been 
in prison. The constitution of the United 
States guarantees to him not only an impar- 
tial trial, which I am sure he will have, bm 
a speedy trial. And we have come no slight 
distance; we have come in all sincerity; we 
have come with aU respect to yom* honor. 
We have come with strong sympathies with 
our client, professionally and personally; we 
have come here simply to ask that question. 
I address it to the district attorney, or I rid- 
dress it to yom* honor, as may be the more 
appropriate— What disposition is proposed to 
be made with the bill of indictment agamst 
Jefferson Davis now pending for high trea- 
son? 

Major J. S. Hennessey, assistant United 
States district attorney, said tbat he had 
been entirely unaware of the nature of the 
application just made, and in the absence of 
the district attorney, 'Mv. Chandler, he was 
not prepared to answer the question, but 
would immediately telegraph to that gentle- 
man the fact of such application having been 
made. Mr Chandler would probably arrive 
in Richmond this evening; if he failed to ar- 
rive, Major Hennessey stated that he would 
himself be prepared to answer the question 
to-morrow morning. 

Judge UNDERWOOD (addressing the 
counsel for Mr. Davis). I am to understand 
that will be satisfactory? 

iJr. Reed. Entirely so. 

The court then adjourned. 

On the assembling of the court the nest 
day. Judge UNDERWOOD, addressing the 
assistant district attorney, said: Jlr. Hen- 
nessey, we are ready to hear from you^ when- 
ever it suits your convenience. 
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jMajor Hennessey. May it please your honor: 
As tlie answer of the government to the ques- 
tions propounded by Mr. Keed on yesterday 
ai'e considered of some importance, I have 
written them out, and propose to read them to 
the court. May it please your honor, yes- 
terday, Mr. Reed, one of the counsel for Jef- 
ferson Davis, propounded certain questions 
to the court and to me, which, in the absence 
of Mr. Chandler, I at that time declined to 
answer. Mr. Chandler is still absent, being, 
I regret to say, entirely prostrated by a re- 
cent domestic calamity, and, as I promised, 
1 to-day px'oceed to reply to the questions of 
the learned gentleman. That gentleman cor- 
rectly says that an indictment has been 
found in this court against his client, Mr. 
Davis, and asks if it is to be tried, if it is 
to be dropped, or is it to be suspended? So 
far as I am instructed, I believe it is to be 
tried; but it will not be possible to do so 
at present, for a variety of reasons, some of 
which I proceed to give: In the first place, 
Mr. Davis, although indicted in tliis court 
for high treason, is not now, and never has 
been in the custody of this court, but is held 
by the United States government, as a state 
prisoner, at Fortress Monroe, under the order 
of the president, signed by the secretary of 
war. In the second place, even if Mr. Davis 
were in the custody of this com't, it would 
not be possible for the attorney-general, in 
view of his numerous and pressing engage- 
ments at the close of the season, to come 
here now and try this case— which is a case 
of gi'eat national importance— which he 
would be expected to do. In the thh*d place, 
if Mr. Davis is in the delicate state of health 
suggested by Mr. Reed, it would be nothing 
less than cruel, at this hot and unhealthy 
season, to expose him to the unavoidable 
fatigues of a protracted trial, which appears 
to be an inevitable result from the array of 
counsel, present and prospective, engaged for 
his defense. Neither this court nor any of 
its officers has any present control over the 
person of Mr. Davis, and until they have, 
it becomes impossible for the district at- 
torney to say when he will be tried; but this 
I assure the gentlemen who represent him 
here, that the hom* Sir. Davis comes into the 
custody of this court, they shall have full 
and prompt notice when it is intended to 
try him, and so far as the district attorney 
and his associates are concerned, they may 
be assm-ed their case will have a just and 
speedy trial, without further let or hin- 
drance. This I say for the special depart- 
ment of the court which I represent; but 
what the intentions of the government are, 
with regard to the disposition of Mr. Davis, 
I am no further instructed than I have said. 
I now move, may it please your honor, that 
this court, as soon as the business before it 
is disposed of, do adjourn until the first 
Monday of October next. By that time the 
heat of the summer will have passed away, 
the weather will be cool and pleasant, and 
should we have the .pleasure of seeing these 



gentlemen here again, they will be more 
fitted for the arduous labor which their pro- 
fession constantly imposes upon tliem. In 
the meantime, the crystallization process, re- 
ferred to by the learned gentleman yester- 
day, will be going on, and his client will be 
enjoying the cool breezes of the sea at Fort- 
ress Monroe, instead of inhaling the heated 
and fetid atmosphere of a crowded com't- 
room. 

James T. Brady, Esq., of New York, one 
of the counsel for Mr. Davis, then said: If 
your honor please, I did not expect to say 
one word this morning in reference to the 
case of IMr. Davis. bu+ some of the sugges- 
tions cf^ntained m what my learned friend 
has just read, make it proper for me to state 
that if Mr. Davis be not technically sub- 
'Qct to your honor's jurisdiction, it is only 
because no copy of ttiis indictment, so far 
as I am advised, has been served upon him, 
nor any list of witnescses, nor any act done 
of those which are required by the statute. 
It may be ti'ue, that in this technical sense 
he can not now be, and never has been 
amenable to your authority; but my brother 
counsel, Mr. Reed, stated that Mr. Davis was 
not claiming the benefit of any of those 
wants of forms, but that on the contrary he 
was here to express, from his own lips, 
speaking through us, his ardent desire for an 
immediate trial. Although it may be very 
hot in Richmond, it is infinitely worse where 
he is, and so far as the convenience of the 
counsel is concerned, they care nothing for 
that convenience, impelled as they are by a 
sense of duty. From my own experience in 
the city of Richmond, whose hospitality I 
have enjoyed certainly, I would be happy to 
remain here through the heats of summer or 
the frosts of winter. We can only say that 
we are entirely ready. We know that we 
can not control the action of the disti-ict at- 
torney. We thank him for his polite re- 
sponse to our questions, and of course we 
leave the question for such action as the 
government may think proper to take. 

Judge UNDERWOOD. It only remains for 
the court to say that the district attorney has 
correctly represented the views of the govern- 
ment upon this matter. The chief justice, 
who is expected to preside on the trial, has 
named the first Tuesday in October as the 
time that will be most convenient for him. 
The attorney-general has indicated that it 
would be utterly impossible for him, under 
the pressm*e of his many duties, now greatly 
increased by troubles on the northern fron- 
tier, on so short a notice, to give that atten- 
tion to this gi'eat question which it demands. 
Under aU circumstances the court is disposed 
to grant the motion of the said district at- 
torney, and I think I may say to the counsel 
that Mr. Davis will in all probability at that 
time be brought before the com*t, unless his 
case shall in the meantime be disposed of 
by the government which is altogether possi- 
ble. It is within the power of the president 
of the United States to do what he pleases in 
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these matters, and I presume the counsel for j 
Sir. Davis would probably find it for the in- 
terest of their client to make application di- 
rectly to the government at Washington, but 
this court would not feel justified in denying 
at this time the application both of the chief 
justice and attorney-general. When the court 
adjourns, it will adjom-n not until the nest 
term, which is in November, but until the 
first Tuesday in October next, as it is sup- 
posed from the array of coimsel on both 
sides that have been named it will be a long 
terra, in which great political and constitu- 
tional questions are to be discussed and set- 
tled, probably taking two months. It would, 
undoubtedly, be much more comfortable for 
the counsel as well as aii*. Davis himself, 
to have these months in the fall rather than 
in the summer, because it is in every way 
more comfortable in Richmond at that time 
than in the summer. I think the counsel is 
naistaken in supposing that Fortress Monroe 
is not as comfortable a place in the summer, 
as Richmond. When I have been there in the 
summer, I have found the sea breeze very 
refreshing. 

air. Brady (to the court). But very limited 
society. 

THE COURT. The society is limited. 
However, the government is disposed to ex- 
tend every reasonable privilege, and I am 
happy to know that the wife of the prisoner 
is permitted to be with him, and that his 
fi.1ends are permitted to see him. The mo- 
tion of the district attorney, is therefore 
granted. This court will adjourn, not until 
November, but until the first Tuesday in Oc- 
tober, which time is preferred by the chief 
justice and attorney-general. The case will 
then, if not before disposed of, be taken up. 

On theseventhof Junethe Honorable Charles 
O'Conor of New York, and Honorable Thomas 
G. Pratt, ex-governor of Maryland, represent- 
ing Mr. Davis, and the Honorable James 
Speed, attorney-general of the United States, 
waited upon Chief Justice Chase at his resi- 
dence in the city of Washington to ascertain 
whether he would enter.tain an application 
to release Mr. Davis on bail. On this inter- 
view the chief justice furnished the reporter 
with the following statement: 

Mr. O'Conor^suggested tliat such an appli- 
cation might be properly made at chambers 
in Washington, although out of the district 
of Virginia in which the indictment had been 
found, and expressed the hope that it would 
be entertained, and that bail would be taken. 

The attorney-general did not consent to the 
hearing of the application, but remarked that, 
If the chief justice was willing to hear it, he 
would appear on behalf of the government 
The chief justice said that whenever it should 
become apparent, either by the proclamation 
of the president or by the le^slation of con- 
gress, or by clear evidence from other sources, 
that martial law was abrogated and the writ 
of habeas corpus fully restored in Virginia, 
be should imite with the district judge in 
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holding the courts in that district At pres- 
ent, the federal as weU as the state courts 
must act in a quasi-military character, sub- 
ject to such conti-ol by the president and by 
congress as might be deemed essential to com- 
plete pacification and restoration. Such ac- 
tion by a subordinate court might be propei-; 
and the distiict and circuit courts of the Unit- 
ed States for the distiict of Virginia, could 
be held by the district judge, subject to such 
military supervision as should be found need- 
ful. He had been, however, of the opinion 
that neither the chief justice nor any of the 
justices of the supreme comrt, exercising, as 
they did, the highest judicial authority of the 
nation, could properly join in holding the cir- 
cuit courts under such circumstances. He 
was still of tills opinion. The president, it 
was true, had issued a peace proclamation 
which, in the absence of any action requiring 
a different interpretation, would probably 
have- warranted the inference that the habeas 
corpus was fully restored and martial law 
abrogated in all the states recently in arms 
against the Union, except Texas. But the 
proclamation has been followed by other oi*- 
ders from the president through the war de- 
partment, inconsistent with this interpreta- 
tion; and in such a matter as this, the ex- 
ecutive construction of an executive act ought 
to be followed. If he were to hold the cir- 
cuit court in the district of Virginia in the 
same manner as in the districts in other 
states,— as, for example, in the districts of 
Maryland and Delaware,— it would be his 
duty to issue a writ of habeas corpus on ap- 
plication in behalf of any person in custody 
within the district, under or by color of au- 
thority of the United States, and examine the 
question of the lawfulness of such custody. 
If, therefore, an application should be made 
for that writ in behalf of Jefferson Davis, 
held as everybody knows in such custody 
within the district, it would be his duty to is- 
sue it What would be the consequences? 
If martial law is at an end, the custody is 
clearly illegal, and the prisoner must be dis- 
charged, or admitted to bail, or committed to 
the state jail or prison of Virginia, under the 
acts of congress relating to the custody of 
prisoners. It was manifestly improper, the 
chief justice thought, for him to interpose in 
that way with a custody which, upon the 
supposition that martial law yet exists in Vir- 
ginia, is purely a matter of military discre- 
tion with, the president Under these circum- 
stances the chief justice said he could not, 
at present, depart from the line of action he 
had prescribed himself. He could not, con- 
sistently with his views of public duty, hold 
a quasi-military com't; nor could he hold a 
court in any district in a state lately in re- 
bellion, until aU semblance of military con- 
trol over federal courts and their process and 
proceedings had been removed by the action 
of the political departments of the govern- 
ment He did not question, but on the con- 
trary approved, the action of the district 
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court in holding such, courts. Such a court 
was now being held in Virginia by the district 
judge. An application to discharge IMr. Davis 
on bail might very properly be addressed to 
him: and there was no reason to doubt that, 
if the government should consent such an 
order might be made. The district judge, sit- 
ting as he did, might carry out the views of 
the executive made known through the at- 
torney-general. For himself, the same rea- 
sons which would restrain him from holding 
the court, would restrain him even more 
powerfully from exercising any jm-isdiction 
as a single judge within the district of Vir- 
ginia; and he must, therefore, decline to en- 
tertain the application to admit Mr. Davis to 
bail. 

There was another consideration which 
would control his present action, even if he 
felt himself wan-anted in holdng thi? court. 
Mr. Davis is now a military prisoner, and not 
in any sense in the custody of the court. Be- 
fore an application to discharge on bail could 
be considered, it would be necessary to in- 
quire into tlie legality of the militaiy custody, 
by habeas corpus. An application for that 
writ, therefore, its allowance and an adjudi- 
cation that the present custody was illegal, 
would be indispensable preliminary proceed- 
ings; and no application for that writ had 
been made. He mentioned this objection to 
the action desired in behalf of Mr. Davis, 
without thinking it of much importance, for 
under ordinary circumstances, no doubt, the 
objection could be easily removed by an ap- 
plication for the writ, and proper proceedings 
under it At present the same considera- 
tions which would restrain him from acting 
on an application to discharge on bail, would 
equally resti'ain him from the allowance of a 
writ of habeas corpus. 

After these observations, Messrs. O'Conor 
and Pratt, with the attorney-general, with- 
drew. . No application to admit to bail was 
made. Although no formal application was 
made at this time to the chief justice, as 
appears by his own note of the interview 
between himself and counsel, such applica- 
tion was made to the government, to know 
if bail would be received, and the offer of 
bail was unlimited in amoimt. Both the 
president and Mr. Speed evinced favor to 
the object, and their sincerity can not be 
fairly questioned. The objection of the chief 
justice towards exercising judicial functions 
in territory where military law was superior 
to civil law, making it out of the question for 
him to act in the case at that time, Hon. 
Charles O'Conor and Geo. Shea, Esq., of New 
York, made a formal motion for bail, before 
Judge UNDERWOOD, which was heard in 
the attorney-general's office at Washington, 
on the eleventh of June, and were replied to 
by the attorney-general, and on that motion 
Judge UNDERWOOD delivered the follow- 
ing decision: 

I have considered the application made hj 
Mr. Shea, of counsel, to admit Jefferson 



Davis to bail. Under the circumstances the 
application might have been more properly 
made to me when recently holding the circuit 
court at Richmond. Under the law, it may 
doubtless be made also in vacation, and I 
will briefly state my views of it and my 
conclusions. 

In the states which were lately in active 
rebellion, military jurisdiction is still exer- 
cised, and martial law enforced. The civil 
authorities, . state and federal, have been re- 
quu'ed or permitted to resume partially their 
respective functions; but the president, as 
commander-in-chief, still controls their action 
so far as he thinks such control necessary 
to pacification and restoration. In holding 
the disti-ict and circuit courts of Vh-ginia, I 
have uniformly recognized this condition. 

Jefferson Davis was arrested under a proc- 
lamation of the president, charging him with 
complicity in the assassination of the late 
President Lincoln. He has been held ever 
since, and is now held, as a military pris- 
oner. He is not, and never has been, in the 
custody of the marshal for the district of 
Virginia, and he is not, therefore, within the 
power of the court. "While this condition 
remains, no proposition for bail can be prop- 
erly entertained, and I do not wish to indi- 
cate any probable action under the circum- 
stances. 

On the tenth of April, 1866, a resolution 
had been introduced by Mr. Boutwell, of 
Massachusetts, instructing the judiciary com- 
mittee of the house of representatives to 
inquire whether there is probable cause to 
believe in the criminality alleged against 
Davis and others, and whether any legisla- 
tion is necessary to bring them to a speedy 
and impartial ti-ial. This committee had the 
case under investigation untE they made 
their report, with the following conclusions: 
"When the committee entered upon this in- 
vestigation in April last, the evidence in the 
wai* depai-tment, if accepted as true, was con- 
clusive as to the guilt of Jefferson Davis. 
The judge-advocate-general had taken the 
affidavits of several persons who professed 
to have been in the service of the rebel gov- 
ernment, and who had been present at an 
interview between Surratt, Davis, and Ben- 
jamin. Those affidavits were taken by the 
judge-advoeate-general in go5d faith, and in 
the full belief that the affiants were stating 
that only which was true. The statements 
made by those witnesses harmonize in every 
important particular with facts derived from 
documents and other trustworthy sources. 
The committee, however, thought it wise to 
see and examine some of the persons whose 
affidavits had been taken by Judge Holt. 
Several of the witnesses when brought be- 
fore the committee retracted entirely the 
statements which they had made in their affi- 
davits, and declared that tlieir testimony, as 
given originally, was false in every particu- 
lar. They failed, however, to state to the 
committee any inducement or consideration 
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which seemed to the committee a reasonable 
explanation for the course they had pm'- 
sued. And the committee are not at this 
time able to say, as the result of the investi- 
gations they have made, whether the orig- 
inal statements of these witnesses are true 
or false, but the retraction made by some 
■of them deprives them of all claim to credit, 
and their statements so far impeached or 
thrown out upon the evidence given by other 
witnesses whose aflBtdavits were taken by 
-Judge Holt, that the committee, in the inves- 
tigations they have made and in the report, 
have disregarded entirely the testimony of 
all those persons whose standing has been 
^o impeached. The committee are of opin- 
ion that it is the duty of the executive de- 
partment of the government, for a reason- 
able time, and by the proper means, to pur- 
sue the investigations for the pm-pose of as- 
certaining the truth. If Davis and his asso- 
-ciates are innocent of the great crime of which 
they were charged in the president's procla- 
mation, it is due to them that a thorough in- 
vestigation should be made, that they may 
Ije relieved from the suspicion that now rests 
upon them. If, on the other hand, they are 
.guilty, it is due to justice, to the country, and 
to the memory of him who was the victim 
■of a foul conspiracy, that the originators 
should suffer the just penalty of the law. 
The committee are of the opinion that the 
work of investigation should be further pros- 
•eeuted; and, therefore, in conclusion, they 
recommend the adoption of the following res- 
olutions: 'Resolved, that there is no defect 
or insufficiency in the present state of the 
law to prevent or interfere with the trial of 
Jefferson Davis for the crime of treason, or 
any other crime for which there may be 
probable ground for arraigning him before 
the ti'ibunals of the country. Resolved, 
furtiier, that it is the duty of the executive 
department of the government to proceed 
with the investigation of the facts connected 
with the assassination of the late President 
Abraham Lincoln without unnecessary de- 
lay, that Jefferson Davis and others named 
in the proclamation of President Johnson, 
of May second, 1865, may be put upon ti-ial 
and properly punished if guilty, or relieved 
from the charges if found to be innocent' " 

No action having taken place, the follow- 
ing correspondence ensued: 

"Executive Mansion, Washington, D. C, 
October 6th, 1866. Sir: A special tei-m of 
the circuit court of the United States was ap- 
pointed for the fii-st Tuesday of October, 1866, 
at Richmond, Va., for the trial of Jefferson 
Davis on the charge of ti*eason. It now ap- 
pears that there will be no session of that 
court at Richmond during the present month, 
and doubts are expressed whether the regu- 
lar term (which by law should commence on 
the fourth Monday of November next) will be 
held. In view of this obstiniction, and the 
conseauent delay in the proceeding with the 
trial of Jefferson Davis under the prosecution 



for treason, now pending in that court, and 
there being, so far as the president is in- 
formed, no good reason why the civil comts 
of the TJnited States are not competent to ex- 
ercise adequate jurisdiction within the dis- 
trict or circuit in which the state of Virginia 
is included, I deem it proper to request your 
opinion as to what fm*ther steps, if any, 
should be taken by the executive with a view 
to a speedy, public, and impartial trial of the 
accused, according to the constitution and 
laws of the United States. I am sir, very re- 
spectfully, yom's, Andrew Johnson. To the 
Hon. Hem-y Stanbeiy, Attorney-General." 

Reply of the attorney-general: 

"Attorney-General's Office, Oct. 12, 1866. 
The President— Sir: I have the honor to 
state my opinion, on the question propoimded 
in your letter of the 6th, as to what further 
may be proper or expedient to be done by the 
executive, in reference to the custody of Mr. 
Davis, and the prosecution for treason now 
pending against him in the circuit court of 
the United States for Vh-ginia. I am clearly 
of opinion, that there is nothing in the pres- 
ent condition of Virginia to prevent the full 
exercise of the jurisdiction of the civil courts. 
The actual state of things, and your several 
proclamations of peace and of the restoration 
of civU order, guarantee to the civil authori- 
ties, federal and state, immunity against mili- 
tary conti'ol or interference. It seems to me, 
that in this particular there is no necessity 
for further action on the part of the execu- 
tive, in the way of proclamation, especially 
as congress, at the late session, required the 
eu-cuit com't of the United States to be held 
at Richmond, on the first Jlonday of May, 
and the fourth Monday of November in each 
year, and authorized special or adjourned 
terms of that com*t to be ordered by the 
chief justice of the supreme com-t, at such 
time and place, and on such notice, as he 
might prescribe, with the same power and 
jm-isdiction as at regular terms. This is an 
explicit recognition by congress, that the 
state of things in Vir^nia admits the holding 
of the United States com'ts in that state. 
The obstructions you refer to, it seems to me, 
can not be removed by any executive order, 
so far as I am advised. It arises as follows: 
Congress, on May 22, 1866, passed an act pro- 
viding that the cu-cuit com*t of the United 
States for the state of Virginia should be held 
at Richmond, on the first Slonday of May, 
and on the fom*th Monday of November in 
each year; and further providing that all 
suits, and other proceedings which stand con- 
tinued to any other time and place, should be 
deemed continued to the time and place pre- 
scribed hy the act The special or adjourned 
session which was ordei-ed by the court to be 
holden at Richmond, in the present month of 
October, was considered as abrogated by 
force of this act. This left the regular term 
to be holden on the fourth Monday of No- 
vember, and if there had been no furthei* 
legislation by congress, no doubt could exist 
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as to the competency of the chief justice and 
the district judge of that court then to try 
Mr. Davis. But on the twenty-third of July, 
1866, congress passed an act to fix the nmn- 
ber of judges of the supreme coui-t of the 
United States, and to change certain judi- 
cial circuits. [14 Stat. 209.] Among other 
changes in the circuits made by this act, is 
a change of the fourth circuit, to -which the 
chief justice has been allotted. As this cir- 
cuit stood prior to this act, when allotted to 
the chief justice, it embraced Delaware, 
Maryland, Virginia, North Carolina, and 
West Vii'ginia. It was changed by this act 
by excluding Delaware and adding South 
Carolina. It is understood that doubts exist 
whetlier the change in the states composing 
the circuit, will not require a new allotment. 
Whether these doubts are well founded or 
not, it is certain that the executive can not 
interfere, for although, under peculiar cir- 
cumstances, the executive has power to make 
an allotment of the judges of the supreme 
com% yet these circumstances do not exist in 
this case, A new allotment, if necessary, can 
only be made by the judges of the supreme 
com-t, or by congress— perhaps only by con- 
gress. Mr. Davis remained in custody at 
Fortress Monroe, precisely as he was held in 
January last, when, in answer to a resolution 
of congress, you reported communications 
from the secretary of war and the attorney- 
general, showing that he was held to await 
trial in the civil courts. No action was then 
taken by congress in reference to the place of 
custody. No demand has since been made 
for his transfer into civil custody. The dis- 
trict attorney of the United States for the dis- 
trict of Virginia, where Mr. Davis stands in- 
dicted for treason, has been notified that the 
prisoner would be surrendered to the United 
States marshal upon a certain "capias under 
the indictment, but the district attorney de- 
clines to have the capias issued, because 
there is no other place within the district 
where the prisoner could be kept, or where 
his personal comfort and health could be so 
.well provided for. No application has been 
made within my knowledge by the counsel 
for air. Davis for a transfer of the prisoner to 
civil custody. Recently an application was 
made by his counsel for his ti-ansfer from 
Fortress Monroe to Fort Lafayette, on the 
ground of sanitary consideration- A refer- 
ence was promptly made to a board of sur- 
geons, whose report was decidedly averse to 
change, on the score of health and personal 
comfort. I am unable to see what fm'ther 
action can be taken on the part of the execu- 
tive to bring the prisoner to trial. Mr, Davis 
must for the present remain where he is, un- 
til the com't which has jurisdiction to ti"y him 
shall be ready to act, or until his custody is 
demanded imder lawful process of the fed- 
eral com-ts. I would suggest that, to avoid 
any misunderstanding on the subject, an or- 
der be issued to the commandant of Fortress 
Monroe to sm-render the prisoner to civil cus- 



tody, whenever demanded by the United 
States marshal, upon process from the fed- 
eral courts. I send herewith a copy of a let- 
ter from the United States distilct attorney 
for Virginia, to which I beg to call yom* at- 
tention. I have the honor to be, &c., Heni*y 
Stanbery, Attorney-General." 

"Office United States District Attorney for 
Virginia. Norfolk, October 8th, 1866. Hon- 
orable Hem*y Stanbery, Attorney-General of 
the United States: Sir: In compliance witli 
your request, I submit herewith the sub- 
stance of the verbal statement I made you a 
few days since in answer to your question, 
*Why no demand has been made upon the 
military authorities for the sun-ender of Jef- 
ferson Davis, in order that he might be ti-ied 
upon the indictment found against him in 
the United States circuit court at the term 
held at Norfolk in May last.' Two reasons 
have influenced me in not taking any steps for 
removing him from tlieir custody. The one 
relates to the safe keeping; the other to his 
own personal comfort and health. I have 
never had any doubt but that he would be 
delivered to the United States marshal of the 
district, whenever he should have demanded 
him on a capias or other civil process. But 
you can readily understand that so soon as 
he goes into the hands of that officer, upon 
any action had by me, his place of confine- 
ment would be one of the state jails of Vir- 
ginia. At Fortress Monroe all necessai'y pre- 
cautions can be and are taken to prevent his 
escape. Over the internal police of a state 
jail the marshal has no authority, and the 
safe custody of the prisoner could not be se- 
cured save at a very great expense. Mr. 
Davis is now in as comfortable quarters aa 
the most of those occupied by the army offi- 
cers at the fort. The location is a healthy 
one. His family have free access to him. 
He has full opportmiity for exorcise in the 
open air. If his health be feeble, remove 
bim to one of the state jails, and his condi- 
tion, instead of becoming better, would in all 
these respects be much for the worse, ffls. 
counsel probably understood all this, and I 
think, will not be likely to take any steps 
Avhich would decrease the personal comforts 
or endanger the life of their client I have 
the honor to be, most respectfuUy, your obe- 
dient servant, L. H. Chandler, United States 
District Attorney for Virginia." 

In June, 1866, Mr. Greeley visited Washing- 
ton, and also Judge Underwood at Richmond, 
and actively co-operated in the effort then 
made, but it was unsuccessful; the cause 
can only be conjectm'ed. 

In August, 1866, Mr. Davis' counsel solicit- 
ed his removal to some northern prison as a 
measm'e calculated to benefit his health, 
which was then precarious. An investigation 
at Fortress Monroe by two army sm'geons 
specially selected and sent from Washington 
for the purpose, resulted in a report that the 
removal was inexpedient. If allowed, it might 
have led to an early release of Mr. Davis on 
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TDail. Up to tills time there seemed some 
influence— some "power beliind the tlirone" — 
that Icept its eye upon Mr. Davis and vetoed 
all attempts in his favor. Nine months more 
elapsed before his release. That event oc- 
cmu-ed May thh*teenth, 1867. Mr. Greeley 
and jNIr. Smith then attended in pei-son at 
Kiehmond. Together Tvith Commodore Van- 
derbilt, they signed the recognizance. 
Though no direct promise was ever made, 
Mr. Stanbery, the attorney-general, and Mr. 
Bvarts, his associate, Intimated shortly prior 
to this May circuit at Kiehmond, that the 
government would accept bail. Mr. Evarts 
attended at Eichmond on behalf of the prose- 
cution and assented accordingly. "Why bail 
was not accepted In June, 1866, or earlier, 
and was accepted in May, 1867, is not known. 
The same persons were offered on both occa- 
sions. In 1866, Mr. IJavis was ready to give 
bail in one million dollars; or more, if re- 
quired; in 1S67, bail was not demanded for 
even one-tenth of that sum. Mr. Greeley's 
frank liberality in becoming one of the sure- 
ties, and procuring other influential persons 
to unite with him, was most praiseworthy. 
In subsequently advising a general amnesty, 
and actively following it up by an immediate 
discontinuance of ah. pending prosecutions, 
Mr. Attorney-General Evarts entitled himself 
to the applause of all good men. 

The events detailed above, thus spread 
themselves over nearly the whole of the 
year, in efforts by his friends to procm'e a 
prompt trial or release of Sir. Davis, or in- 
quiries of the executive as to why he had 
not been or was not about to be tried, or in- 
vestigations by the congress of the United 
States, as to whether the charges against 
him had any foundation, and why they were 
not subjected to the -test of judicial investi- 
gation. The controversy raged as to whether 
the war had ended, and whether the laws 
In the southern states were superior to the 
military arm of the government The presi- 
dent and the supreme court held or clearly 
intimated that peace prevailed in all those 
regions recently within the belligerent lines 
of the Confederacy, and that therefore law 
was and must be supreme. Congress held 
that the status of war stiH remained, and by 
a series of legislative acts, assumed command 
of the army, and through it exercised mili- 
tary law over all those states and people. It 
placed states under the command of its gen- 
erals, who were authorized to execute the 
laws, and who assumed and exercised the 
power to make them; who suspended, ex- 
tended, amended, and repealed laws at their 
will and pleasure, by general orders issued 
by their adjutants-general, and api>ointed 
their own staff officers to act as judges of 
state com'ts, paying them salaries out of the 
state treasury, which the law provides alone 
for independent judges, while such officers 
also received their regular pay, as part of the 
array of these United States. These generals 
commanding, not only made the laws and 



appointed their own subordinates to inter- 
pret, apply, and execute them, but in many 
instances they directed in special orders what 
decisions should be made, and what judg- 
ments rendered in specific cases. They were 
the executive, the legislative, and the judi- 
cial depai'tments of government concentrated 
into one hand, under what is known his- 
torically as the "reconsti'uction measures of 
congress." In Virginia the president judge 
of the supreme court of appeals was a staff 
officer of the general commanding, assigned 
to that duty; and another one of the judges 
of that com-t was an officer of the federal 
army, receiving his appointment from the 
same som-ce. 

While affairs were in this condition, Chief- 
Justice Chase refused to sit within the juris- 
diction in which a soldier was the ultimate 
arbiter, and a bayonet the sole symbol of 
law. The ch:cuit court of the United States 
for Virginia was however held, having had a 
brief term in November, 1866, and in May, 
1867, the district judge (UNDERWOOD) 
opened its regular term at Richmond. On 
the first day of the com-t and of the month, 
the following petition was presented to him: 

"To the Honorable the Judges of the Cir- 
cuit Court of the United States for the Dis- 
trict of Vir^nia. The petition of Jeffei-son 
Davis, by George Shea, his attorney in fact 
in this -behalf, respectfully showeth: That 
he is, and ever since the nineteenth day of 
May in the year 1865, has been restrained of 
his liberty, and held in close custody as a 
prisoner in jail in that certain strong place 
of, and belonging to the government of the 
United States, called Fortress Monroe, with- 
in the said district of Virginia, and that 
Brigadier-General Henry S. Burton is now 
the commander of said Fort Mom-oe, and as 
such holds petitioner in his custody. That no 
ground of detention is alleged to the knowl- 
edge of your petitioner, or his said attorney, 
in fact, unless if be a certain indictment pre- 
sented against your petitioner at the May 
term of the above entitled court, held in the 
year 1866, of which a copy is hereunto an- 
nexed, marked A. Your petitioner further 
shows that the May term was adjourned to 
meet at Richmond on the fourth day of June, 
in the year last aforesaid. That at said ad- 
journed term your petitioner appeared by his 
coimsel and urged a ti'ial at said adjourned 
term, offering to proceed without delay, but 
that the government declined to proceed on 
said indictment Your petitioner shows that 
at the subsequent term of this court yom* pe- 
titioner appeared in like manner, but the gov- 
ernment did not bring on the trial. Your pe- 
titioner fm-ther shows that his imprisonment 
aforesaid has greatly impaired his health, 
and that the continuance thereof through the 
ensuing summer would involve serious dan- 
ger to his life, as your petitioner believes. 
Your petitioner further says that ample sm'e- 
ties for his appearance to abide judgment on 
said indictment can be given, if yomr peti- 
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tioner shall be admitted to bail. Your peti- 
tioner fui-tlieL' shows that his detention, im- 
prisonment, and custody aforesaid, always 
have been and are exclusively under or by 
color of the authority of the United. States, 
and that he has reason to apprehend tliat the 
government may not proceed to the trial on 
said Indictment at the next ensuing term of 
said comt, which is to be held in Richmond 
on the first Monday of May, 1867. Where- 
upon your petitioner prays that a writ of 
habeas corpus may issue from this honorable 
court to be directed to Brigadier-General 
Hemy S. Burton aforesaid, and whomsoever 
may hold your petitioner in custody, com- 
manding him or them to have the body of 
your petitioner before the cu-cuit com-t of the 
United States" for the district of Vii-ginia, on 
the fi.rst Monday of May, 1867, at the opening 
of court on that day, or at such other time as 
in tlie said writ may be specified, for the pur- 
pose of inquiring into the cause of the com- 
mitment and detention of your petitioner, 
and to do and abide such order as this court 
may make in the premises. And yom* peti- 
tioner will ever pray. Jefferson Davis, by 
George Shea, his attorney in fact 

"United States of America, District of Co- 
lumbia, ss.: George Shea, being duly sworn, 
saj-^s that he is attorney in fact for the peti- 
tioner in the preceding petition named; that 
he is acquainted with the said petitioner, and 
saw him in close custody, as a prisoner, In 
Fort Monroe, in the month of March last; 
that he, this deponent, has a general knowl- 
edge of the facts in the above petition stated, 
and that he verily believes the said petition to 
be in all respects true. George Shea. 

"Subscribed and sworn before me, this first 
day of May, 1867, at Alexandria, Va. John 
O. Underwood, District Judge." 

And thereupon the following writ was 
granted: 

"The President of the United States to 
Brigadier-General Henry S. Burton, and to 
any person or pei-sons having the custody of 
Jefferson Davis, greeting: We command that 
you have the body of Jefferson Davis, by you 
imprisoned and detained, as it is said, togeth- 
er with the cause of such imprisonment and 
detention, by whatsoever name the said Jef- 
ferson Davis may be called, or charged, be- 
fore om- circuit com-t of the United States for 
the district of Virginia, at the next term 
thereof at Kichmond, in said disti'ict, on the 
second Monday in May, 1S67, at the opening 
of the court on that day, and so do and re- 
ceive what shall then and there be consid- 
ered concerning the said Jefferson Davis. 
Witness, Salmon P. Ghase, om* Chief Justice 
of the Supreme Court of the United States, 
this first day of May, 1867, W. H. Barry, 
Clerk of the Ch-euit Court of the United 
States, District of Virginia." 

By order of the president, the following or- 
der was issued: 

"War Department, Washington, D. 0., May 
8, 18G7. Brevet Brigadier-General H. S. Bur- 



ton, United States Army, Commanding Offi- 
cer at Fortress Monroe: The president of 
the United States directs that you surrender 
Jefferson Davis, now held confined under 
military authority at Fortress Mom*oe, to the 
United States marshal or his deputies, upon 
any process which may issue from any fed- 
eral court in the state of Virginia. You will 
report the action taken by you on this order, 
and forward a copy of the process served 
upon you to this office. By order of the presi- 
dent: E. D. Townsend, Assistant Adjutant- 
General." 

On the tenth day of May the writ was 
served on General Burton by the mai-shal, 
and, in obedience to the command thereof, 
he took Mr. Davis to Richmond, and on the 
13th made the following retm-n of the writ, 
producing at the same time the body in court: 

"In obedience to the exigency of the with- 
in writ I now^ here produce before the within 
named circuit court of the United States for 
the district of Virginia, the body of Jefferson 
Davis, at the time of the service of the wiit 
held by me in imprisonment at Fortress Mon- 
roe, to the military authority of the United 
States subject, and sm-render of the said Jef- 
ferson Davis to the custody, jm-isdiction, and 
control of the said comrt, as I am directed to 
do by the order of the president of the Unit- 
ed States, under date of May 8, 1867. H. S. 
Bm-ton, Colonel and Brevet Brigadier-Gen- 
eral of the United States Army." 

Mr. Chandler, for the government, said: 
General Bm-ton, comes into court to present 
his return, produces the body of Jefferson Da- 
vis, hitherto held by the militar3' authorities, 
and hereby submits him to the control and 
authority of this com-t, as he had been .com- 
manded to by the president of the United 
States. 

Mv. O'Conor said: On this return, may it 
please your honor, no question arises as to 
the legality of the former imprisonment. We 
are advised that there is an indictment 
against the prisoner in this district, and that 
yom* honor will take such course as may be 
proper in the case. 

THE COURT replied: The return is ex- 
plicit and satisfactory. General Burton re- 
ceives the thanks of the com-t for his prompt 
and graceful obedience to its writ. General 
Burton is now honorably relieved of the cus- 
tody of the prisoner, who passes into the cus- 
tody of the court, under the protection of 
American republican law. The marshal will 
now serve on the prisoner the writ on the in- 
dictment now in this court. 

Deputy-Marshal Duncan advanced and 
handed a paper to Mr. Davis, who arose and 
handed it to Mr. O'Conor. 

Mr. O'Conor said: We hope that the court 
will now order such proper cour.«!e as justice 
may require. 3S!o further action could be 
asked by the eoxmsel of Mr. Davis, and it re- 
maining with the court to institute regular 
civil proceedings, he would acknowledge to 
have received a copy of the indictment, and 
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woTild wish to Imow -what further steps 
would be taken. 

Judge UNDERWOOD said: The court 
would be pleased to hear from the represen- 
tatives of the government. 

"Mr. Evarts. I deem it proper to say that 
I represent the government on this occasion 
and in this prosecution, in association with 
my learned friend the district attorney, Mr. 
Chandler. Mr. Davis having passed from 
military imprisonment to the control and cus- 
tody of this court, and as an indictment is 
pending against him and he is now under ar- 
rest, it only remains for me in behalf of the 
government to say, it is not its intention to 
prosecute the trial of the prisoner at the pres- 
ent term of the court. 

Sir. O'Conor. The condition of the case 
throws upon us the duty of presenting to 
your honor's consideration some of the cir- 
cumstances attending it. Jefferson Davis 
has been imprisoned and in the power of the 
government, so that any steps thought ex- 
pedient, just, and consistent with sound 
policy, might have been taken against him 
a very long time ago. His imprisonment 
commenced on the 19th of April, 1S65. In 
this court an indictment was presented 
against him in IMay, 1866. Mr. Davis has 
been at all times since his imprisonment, 
and particularly during the last year or 
more of that imprisonment, exceedingly anx- 
ious to meet the questions arising on any 
indictment which might be presented. He 
was exceedingly anxious to receive the ad- 
vantages, and enjoy the rights which your 
honor has so eloquently and justly eulogized 
in the address made with reference to Gen- 
eral Burton— the blessings and advantages 
of a just, equal, fair, and I may say, benign 
(for that becomes the occasion) administra- 
tion of law. No particular civil procedure 
has been on foot since the indictment was 
presented, and although the whole period of 
two years has elapsed since the commence- 
ment of his imprisonment, an application of 
obvious general principles and policy was 
properly made* to the court, while, at the 
same time, securing due responsibility to 
aw and the ends of justice, to mitigate some- 
■vhat the prisoner's condition; for all im- 
prisonment, and the holding of the accused 
for trial, are adopted for the purpose of se- 
curing an answer and the personal appear- 
ance of the accused when the question of 
his guilt or innocence comes fah-ly before 
the court. This is ample reason on gen- 
eral grounds. The constitution of the Unit- 
ed States, which we all profess to rever- 
ence, assures a speedy trial. But I do not 
come here to assert that a speedy trial means 
instantly, nor to assert that the government 
has not on this, as on all other occasions, 
had a reasonable time to prepare for trial. 
I do not assert that considerations of policy 
and convenience may not have had then* full 
weight, although they may bear oppressively 
on the individual. I do not complain that 



the government has failed to prosecute last 
year, or deferred action imtil the present 
year. I have no such purpose, because we 
are bound to respect the authority of the 
president, the attorney-general, and their as- 
sociates and advisers, and only suppose there 
are public considei-ations for not proceeding- 
with the trial immediately. But, if your 
honor please, it is a fact that a gentleman, 
not very young, and not very remarkable for 
constitutional vigor— whatever may be said of 
his mental vigor, has ahready suffered two 
years of imprisonment, and it is a fact that, 
as far as human guarantees can be given for 
any man, I might say any amoimt of secm'ity 
for the appearance of the prisoner can be 
furnished. We can fm-nish such pledges 
from gentlemen in every part of the country, 
of every party, and representing every shade 
of opinion; gentiemen who, becoming secur- 
ity for him, would profess but one sentiment, 
and that not for him personally, who are 
averse to the political views which have dis- 
tinguished his life in every respect, but who, 
nevertheless, feel a great interest in the honor 
and dignity of the American people, and in 
the American republic, and fear that the pun- 
ishment of death, in the absence of a ti*ial, 
would result from Ms longer imprisonment. 
I say, then, this kind of assm-ance can be giv- 
en; and as that class who differ so widely 
in opinion are willing to give this security, 
in order to show their respect for -him per- 
sonally, it fm-nishes the best proof that they 
believe he will appear before you whenever 
required. To this they are willing to pledge 
their whole estates. These remarks are to 
express to youi- honor that we are ready to 
give bail that at a futm-e day Mr. Davis will 
be ready to appear, without in the meantime 
being held a prisoner. Fair, reasonable bail, 
such as may be exacted in ordinary cases, 
we are now ready to furnish. As the trial 
must lie over the ensuing summer— as the 
prisoner has not necessarily to be examined 
or defended in any way— he is now subject 
to judicial control, and the question for your 
honor is, whether the prisoner shall be let 
to bail, as the leai'ued gentleman proposes. 
If yom' honor so determines, then the ques- 
tion arises as to the amount, and the terms, 
and the division, if desired, on which the se- 
curity may have been much reduced by im- 
prisonment. I move yom* honor to accept 
bail for him. This you wiU of course do, 
either on your own judgment or on consulta- 
tion with other officers of the government 
as to the amount. I have spoken on the pains 
of imprisonment. Every freeman will un- 
dei-stand that any imprisonment of a free- 
born American must carry oppression with it, 
so far as there was a long period of imprison- 
ment. Certainly, during the time Mr. Davis 
was under the du-ection and custody of that 
gallant officer to whom you paid so just a 
compliment, that imprisonment has had as 
few pains and as litUe suffering as could be 
expected under the circumstances. He was 
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in the hands of a soldier and a gentleman. 
I do not allude to other times, but speaJi as 
to what is before us. Jefferson Davis is now 
here, under your exclusive direction, and I 
aslc that he have the liberty of free locomotion 
until you are prepared to try him. 

THE COURT said it would like to hear 
from the other side. 

Mr. Evarts. The imprisonment was under 
the mill tar:? authority and jurisdiction of the 
United States. Its duration, or the circum- 
stances attending it, are to be taken. The in- 
dictment, I am informed, is under a recent 
act of congress prescilbing the punishment 
for ti-eason, passed in 1862, and which, for 
the first time in our legislation, has made 
it proper for the court to inflict less than 
the death penalty for the crime. Undoubted- 
ly the government, in saying to your honor 
that they do not propose proceeding against 
the prisoner dm*ing the present term, have 
presented a proper case for the motion of his 
counsel; and it is for your honor to determine 
on the usual terms, in the discretion of the 
<!om't, considering all the circumstances of 
the case as to the propriety of receiving baU. 
The court has nothing to do with the charac- 
ters or motives of the sm*eties; it could only 
look to what the law requires with regard 
to pecuniary responsibility, and for insuring 
the presence of the accused. I do not know 
that there will be any indisposition on the 
part of the prisoner's coimsel to meet the 
amount of bail yom* honor or the district at- 
torney may think suitable. Indeed, from the 
remarks of the prisoner's counsel, they have 
the ability and disposition to furnish the 
requisite security. As to the question of 
amount, it is for yom* honor to say what was 
the proper sum in order to the proper ad- 
ministration of justice. 

Mr. Chandler, Bist-Attorney. The ques- 
tion now presented is, whetlier the prisoner 
shall be admitted to bail. The judiciary act 
of 1789 provides that the supreme court or a 
judge of a district court of the United States, 
may, in any case, even in capital punish- 
ment, taking into consideration all the cir- 
cumstances, admit to bail,- exercising a sound 
discretion. If an indictment was found 
against the prisoner under a law by which 
he could not be punished with death, then, 
as a matter of right, he could give bail. I 
will state what I think to be a fair amount 
of bail, and do so the more freely because 
there has been some consultation in this mat- 
ter. I beheve the learned counsel asso- 
ciated with me will agree to ask bail in the 
sum of one hundred thousand dollars. I 
Iiresume there will be no question as to the 
amount of bail; it would be as easy a ques- 
tion to determine on that amount as on 
ten thousand dollars. Something has been 
said about gentlemen from all parts of the 
counti-y, representing all shades of politics, 
willing to enter surety for the appearance 
of the prisoner at the next term. So far 
as sm-etyship is concerned, we have no ob- 



jection to take them, but I feel I owe a 
duty to the government in asking, in ad- 
dition to gentlemen residing outside of this 
district, that gentlemen residing in this dis- 
trict shall also enter into security, in order 
to secmre the attendance of the prisoner at 
the next term. 

Sir. O'Conor. We can meet that question 
as to bail. 

Mr. Chandler. That is in the discretion of 
the com't. I may remark, in order to avoid 
embarrassmejit in the future, that the gov- 
ernment would run no risk by requiring 
some of the sm'eties to be residents of this 
disti'ict; while, on the contrary, we would 
be certain, in case of non-attendance, with- 
out having to enter suit in a different juris- 
diction, to hold the sm-eties responsible for 
the non-appearance of the prisoner. 

Mr. O'Conor. On a question of residence 
there need be no difficulty. We will give 
those who will respect their obligations. 

Mr. Evarts. We have no objections, pro- 
vided the surety is adequate. 

Mr. O'Conor. There are ten gentlemen will- 
ing to go secm'ity ten thousand dollars each. 

UNDERWOOD, [District] Judge. The ques- 
tion is whether the offense is bailable. It 
is a little remarkable that in the midst of 
a gigantic civil war, the congress of the 
United States changed the punishment of an 
offense from death, to fine and imprisonment 
[Act July 17, 1802]; but under the circum- 
stances it was very honorable to the govern- 
ment of the United States, and exhibited 
clemency and moderation. This is a fact 
which relieves the present case of every 
doubt as to its being bailable, and it is 
also in my judgment emmently proper that 
the motion should be treated with favor, as 
the defendant has been ready for a year 
to submit his case to the courts of the coun- 
try. It is true the prisoner has not until 
to-day been in the custody of this com*t. I 
thinic, however, no person acquainted with 
the circumstances of the countiy, would sup- 
pose the fact reflected on the justice of the 
government, considering the national effect 
of a great war, which lashed aU elements 
of society into a fury. It was not to be 
expected the passions and prejudices aroused 
would be subdued in a moment, and it is in 
consequence of the prevalence of the dis- 
turbance and tumult which have been abroad 
in the community, that the government felt 
that it was not safe to proceed with the case. 
After consultation with higher judicial offi- 
cers, it was thought best to omit the trial 
last fall, but fortunately we have a more 
agreeable aspect at the present time. We 
may now hope for restored confidence, and 
that we may not be disturbed by violence 
and commotion. I think there are reason- 
able assurances in the indications around us, 
that we are about to enter on a peace more 
permanent than ever existed before. I 
ought, perhaps, to state the fact that this 
com*t expects to be in session all this week; 
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and I have received a letter from Chief 
Justice Chase, intimating his intention to 
come to this city if any important cases are 
liltely to be tried. I ought, perhaps, also to 
say, in justice to the disti'ict attorney, that 
he expected to dispose of this case during 
the present term. I believe he was fully 
prepared for the final disposition of it at 
this time, but I have no doubt that the 
grave considerations have induced the gov- 
•emment to take a different course. So it 
seems the responsibility of the trial is with 
the government, and not with the court, or 
the district attorney, and no doubt for good 
and proper reasons. The government can 
not complain, since the delay is its own. 
I am glad counsel have agreed on the amount 
•of bail. It meets with the approbation of 
the court, which will not confine the sure- 
ties to the district of Vu-ginia. It would no 
doubt be satisfactory if about one half of the 
sureties be confined to the state of Virginia. 
There is no objection to having the remain- 
der of the bail from other portions of the 
United States. I would inquire of the coun- 
sel for the prisoner, whether his sm-eties are 
present to enter into cognizances to-day. 

Mr. O'Conor. They are all prepared. 

THE COURT. The gentlemen proposing 
to offer themselves will please come for- 
ward. 

The names of the sm-eties were severally 
■called, and they repaired to the clerk's desk 
and signed the following paper: 

'•Be it remembered that, on this second day 
•of aiay, A. D. 1S6S, before the honorable 
the circuit court of the United States for 
the district of Virginia, at the court-house 
In Richmond, in the said district, came Jef- 
ferson Davis and acknowledged himself to 
•owe to the United States of America the 
sum of one hundred thousand dollars, law- 
ful money of the said United States, and 
•Gerrit Smith, Horace Greeley, and Cornelius 
Vandcrbilt, each of whom acknowledged him- 
self to owe to the United States of America 
the sum of twenty-five thousand dollars each, 
•of like lawful money, and William H. Mc- 
FarlaiUd, Isaac Davenport, Jr., Abraham War- 
wick, Gustavus A. Myers, William W. 
Crump, James Lyons, .Tohn A. Meredith, 
-James Thomas, Jr., Thomas B. Price, and 
Thomas W. Boswell, each of whom aclmowl- 
•edged himself to owe to the said United 
States of America, the sum of twenty-five 
hundred dollars each, of lilce lawful money. 
'The said several sums to be made to the 
use of the said United States of the goods," 
■chattels, lands, and tenements of the said 
parties respectively. The condition of this 
recognizance is such that if the said Jeffer- 
;son Davis shall in proper person, well and 
truly appear at the circuit court of the 
United States for the disti-ict of Virginia, 
to be held at Richmond, in the said district 
•on the fourth Monday of November next, 
.at the opening of the court on that day, 
-and then and there appear from day to 



day, and stand to abide and perform what- 
ever shall be then and there ordered ana 
adjudged in respect to him with said coiurt, 
and not depart from the said com-t without 
leave of the said court in that behalf first 
had and obtained, then the said recognizance 
to become void, otherwise to remain in full 
force. Taken and acknowledged this thir- 
teenth day of May, 1867. Jefferson Davis. 
Horace Greeley, New York. Augustus Schell, 
New York. Aristidus Welsh, Philadelphia. 
David K. Jackman, Philadelphia. W. H. 
McFarland, Richmond. Richard Barton 
Haxall, Richmond. Isaac Davenport, Rich- 
mond. Abraham Warwick, Richmond. Gus- 
tavus A. Myers, Richmond. William W. 
Crump, Richmond. James Lyons, Richmond. 
John A. Meredith, Richmond. William H. 
Lyons, Richmond. John jSIinor Botts, Vir- 
ginia. Thomas W. Boswell, Virginia. James 
Thomas, Jr., Richmond." 

THE COURT. The marshal wiU disdharge 
the prisoner. 

The marshal did so, when deafening ap- 
plause followed. 

The November term of the comrt com- 
menced on the 26th day of November, 
where, after the swearing in of the grand 
jury, and the charge of the court to them. 
Judge UNDERWOOD indicating a desk-e to 
hear from the gentlemen of the bar any 
motion they might have to make, 

Mr. Evarts, of New York, on behalf of the 
government, said: If the court please, the 
case of the United States against Jefferson 
Davis, which was called at the last term 
of the court, when the accused was put un- 
der recognizance for the attendance at this 
term, is now to be brought to your honor's 
notice. I observe the counsel of Mr. Davis 
in attendance; and I understand that the 
prisoner is obedient to the requisitions of 
the court at any time. The intention of 
the government in regard to that case is to 
proceed with the trial of it at som6 time 
during the present term of the com't, and 
the considerations upon which the day would 
be fixed would be but twofold: First, as to 
the readiness of the government in regard 
to the production of their proofs, and tlie 
attendance of witnesses, which, however, 
would not require any considerable postpone- 
ment of the trial from the present day. But 
there is another consideration, and that is, 
at what time during the present term the 
public duties of the chief justice of the 
United States supreme court would permit of 
his presiding with his honor, the district 
judge, at the trial in this circuit. It is un- 
derstood that his public duties at Washing- 
ton dmring the session, which is to com- 
mence on next Monday, will preclude his 
attendance at this trial, and the government 
propose, therefore, to name a day which will 
be in the expected order of business in the 
supreme court of the United States, after the 
adjournment of that court, and then to pro- 
ceed with the trial. As the counsel are in 
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attendance, and as the prisoner is in at- 
tendance upon the orders of the court, it 
is proper that they should both be relieved 
from any unnecessary inconvenience, and 
that the counsel of the government should 
also understand what call will be made upon 
them for attendance here. I propose, there- 
fore, if yoiur honor please, that some day, 
say the third Wednesday of jMarch, be as- 
signed for the trial. 

Judge UNDERWOOD. Do I understand 
that that is the assent for the counsel for 
the defense? 

Mr. Evarts. I understand that they have 
no objection to that course, but the counsel 
will speak for themselves. 

Mr. O'Conor, on behalf of the counsel for 
Mr. Davis, replied, that they were in at- 
tendance, and had no desire to express with 
reference to the ordinary progress of busi- 
ness, except that it should be conducted in 
that manner most likely to be attended with 
the least embarrassment and inconvenience 
to the defendant and his' numerous friends, 
and to his counsel. They felt themselves 
bound to render such assistance as might 
be necessary in securing to him a fan*, full 
hearing. Their pei'sonai wishes and con- 
venience would have been greatlj' promoted 
by a trial -when Mr. Davis was first brought 
before the court, in May last; and in a great 
er degree was it true that their personal 
wishes and convenience would be consulted 
by proceeding at this time. He was appi-e- 
hensive that the term of the supreme court 
might continue beyond the time now indi- 
cated for the trial, and that, as a conse- 
quence, it would be impracticable for the 
chief justice to be here. In that contingen- 
cy, the defendant and his counsel would be 
subjected to a renewal of the inconvenience 
which they had been compelled to suffer, 
and had suffered uncomplainingly on two 
occasions. However, he found no fault with 
the government in its disinclination to pro- 
ceed in the absence of the chief justice. It 
was undoubtedly desirable, in view of ail 
the interests involved, that two judges 
should preside when the case is heard. He 
conceded that the higher duty, so to speak, 
of the chief justice to be present in the su- 
preme court of the United States, and there 
to preside, prevented him from being present 
and giving his attendance to this case at 
this time. He would have been pleased, as 
would also his associates, in this doubtful 
state of affairs, to have renewed the recog- 
nizance of his client for an appearance in 
the month of May, when tlie chief justice 
could certainly attend; but, not having any 
control over the matter, the defense had on- 
ly to ask that a formal order be entered to 
the effect that Mr. Davis was relieved from 
attendance, and had leave to depart from 
the court until the day named. 

Mr. Evarts remai'ked that it would be 
quite as inconvenient for the government and 
its counsel to be unable to proceed at the 



adjourned day, as it could be to the prisoner 
and his advisers. He suggested, that by be- 
ing able to form a timely anticipation as to 
whether the day named would be such, in 
view of the actual com*se of the business of 
the supreme com*t,as to permit of the attend- 
ance of the chief justice here, tlie danger of 
the result which had been indicated might 
be guarded against If circumstances then 
appearing should render it unsuitable for^ 
the chief justice to be expected here in time 
to go on 'with the ti'ial, it could very easily 
be aiTanged that the attendance of Mr. 
Davis at a still later day in the present term 
shoidd coincide with the commencement of 
tlie new term of the court, so as not to make 
any practicable difference. But he anticipat- 
ed that the government would be able to pro- 
ceed, and that the chief justice would be- 
able to attend in time to dispose of the case 
at the present term of the court. It would, 
moreover, probably better suit the conven- 
ience of all parties to be present in the early 
spring for a somewhat prolonged period, 
than during mid-summer, if it should be a 
protracted trial. 

Judge UNDERWOOD expressed entire ac- 
quiescence in the ai'rangement proposed on 
the part of the government, as the presence 
of the chief justice in the trial of the cause 
was essential upon various grounds. He 
approved of the suggestion of the counsel, 
looking to an understanding by which an 
attendance of witnesses and counsel might 
not be required until the trial was to pro- 
ceed on the day appointed. He believed It 
to be due to the defendant that two judges 
should preside at the trial, as in that case 
the defendant would have the advantage of 
appeal to the higher court, in case of a dis- 
agi'eeraent between the judges upon any 
important question. The proposition on the 
part of the government, and assented to by 
defendant's counsel, was agreeable to the 
court, and the order proposed by defendant's 
counsel would be entered. 

Some fm'ther remarks were made by coun- 
sel in regard to the possible necessity of the 
i-emoval of the leave of absence given to Mr. 
Davis, and his being held on his recogniz- 
ance. In the event of the trial of the cause 
being informally postponed from the time 
fixed to a more distant day. 

Mr. Evarts said that if, for instance, on 
the tenth of March, it should be known that 
the supreme com-t would prolong its session 
into April, then if this court, on the motion of 
the district attorney, and with the attend- 
ance of Mr. Davis' counsel resident in Rich- 
mond, would make another order, that the 
defendant attend on the tenth day of May, 
for instance, all would be regular, the recog- 
nizance would be binding, and no incon- 
venience would arise. 

Judge UNDERWOOD replied that tlie court 
would take cai"e of the rights of the defend- 
ant, and suggested that the necessary order 
in the case should be drawn by the counsel. 
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The following order of tlie court was then 
agreed upon by the counsel on both sides: 

'•The United States y. JefEerson Davis. 
The counsel having been heard in this case 
for the United States and for the defendant, 
it is now ordered that defendant have leave 
to depart hence until the fourth Wednesday 
of March next, at ten o'clock in the forenoon 
of that day, at which day and hour he is 
required personally to be and to appear in 
this court, according to the conditions of his 
recognizance." 

At the March term, 1868, of the court on 
the twenty-sixth day of the month, a new 
bUl was found against Mr. Davis as follows: 

"Chrcuit Court of the United States of 
America, and the District of Virginia. At 
a stated term of the circuit com-t, of the 
United States of America, for the district of 
Virginia, in the fourth cu'cuit, begun and 
holden at the city of Richmond, within and 
for the disti'ict and cu'cuit aforesaid, on the 
fom*th Monday of November, and on the 
twenty-fifth day of the said month, in the 
year of our Lord one thousand eight hundred 
and sixty-seven, and continued by adjom-n- 
ment to the twenty-sixth day of March, one 
thousand eight hundred and sixty-eight 

"The grand- jurors of the United States of 
America, in and for the disti-ict of Virginia, 
upon their oaths and affirmations respectively 
do find and present, that Jefferson Davis, 
late of the city of Richmond in the county of 
Henrico, and district of Virginia, gentleman, 
being a citizen and inhabitant of and residing 
within the said United States, under the pro- 
tection of the laws of the said United States, 
and owing allegiance and fidelity to the said 
United States, not being mindful of his said 
duty of allegiance, and wickedly devising and 
intending the peace of the United States to 
disturb, and to excite and levy war against 
the said United States, on the first day of 
June, in the yeai* one thousand eight hun- 
dred and sixty-one, at Richmond aforesaid, 
did unlawfully and traitorously collect and 
assist in collecting, great nimibers of persons 
armed, equipped, and organized as military 
forces, for the purpose of levying war against 
the said United States, and did assume the 
command-in-chief of said forces, and with the 
said forces did unlawfully and traitorously 
take forcible possession of said city of Rich- 
mond, and said county of Henrico, and did 
by force of arms exclude therefrom aU author- 
ity of said United States, and all persons act- 
ing under the same, and did, with said forces, 
occupy the said city and county and exclude 
therefrom the armed forces of the United 
States, sent by the government of the said 
United States to maintain the authority of 
the same in said city and county. And the 
grand jurors aforesaid, on their oaths and 
affirmations aforesaid, do say, that the said 
Jefferson Davis, on the said first day of 
June, in the year of our Lord one thousand 
eight hundred and sixty-one, at said Rich- 
mond, being a person owing allegiance to the 
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said United States, did maliciously and trait- 
orously levy war against the said United 
States, and did commit this crime of treason 
against the said United States, against the 
peace and dignity of the United States of 
America, contrary to the form of the stat- 
ute respecting the crime of treason, approved 
on the thu-teenth day of April, in the year 
one thousand seven hundred and ninety. 

"And the grand jin-ors aforesaid do further 
find and present, that Jefferson Davis, late 
of Richmond aforesaid, gentleman, an inhabit- 
ant of, and residing within the United States 
of America, and owing allegiance and fidelity 
to said United States, did, on the first day 
of June, in the year one thousand eight hun- 
dred and sixty-one, maliciously and traitor- 
ously collect, and assist in collecting great 
numbers of persons armed and equipped, and 
organized as military forces, for the purpose 
of levying war against the said United States, 
and did assume the command-in-chief of said 
forces, and with the said forces did unlaw- 
fully and traitorously take forcible possession 
of said Richmond, and said county of Hen- 
rico, and did by force of arms exclude thei*e- 
from all authority of said United States, and 
all persons acting under the same, and with 
said forces occupy the said city and county 
and exclude therefrom the armed forces of 
the United States, sent by the government 
of- the United States to maintain the author- 
ity of the same in said city and county. And 
so the grand jurors aforesaid, on then* oaths 
and affirmations aforesaid, do say that the 
said Jefferson Davis, on the said fii-st day of 
June, in the year one thousand eight hundred 
and sixty-one, at said Richmond, being a 
pei'son owing allegiance to the said United 
States, did maliciously and traitorously levy 
war against the said United States, and did 
commit the a*ime of treason against the peace 
and dignity of the United States of America, 
and contraiy to the form of the statute re- 
specting the crime of treason, approved on 
the seventh day of Jime, in the year one thou- 
sand eight hundred and sixty-two. 

"And the grand jm'ors aforesaid, upon their 
oaths and affirmations aforesaid, do fm-ther 
present, that on the first day of August, in 
the year of om* Lord one thousand eight hun- 
dred and sixty-two, a great many persons 
whose names are to tlie grand jm'ors un- 
Imown, to the number of one hundred thou- 
sand and more, were assembled, armed and 
equipped, and organized as military forces, 
with the usual weapons of war, and were 
maliciously and traitorously engaged in levy- 
ing war against the said United States, in 
said Richmond, in said county of Henrico, 
and in the district of Vu'ginia aforesaid, and 
in several states, to wit, the states of North 
Carolina, South Cai-olina, Georgia, Florida, 
Alabama, Mississippi, Louisiana, Texas, Ar- 
kansas, Tennessee, and Missouri. And that 
the said Jefferson Davis, at Richmond afore- 
said, on the said first day of August, being 
an inhabitant of, and residing within, and 
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owing allcsriance to the said United States, 
well knowing that the said military forces, 
organized as aforesaid, were engaged mali- 
ciously and traitorously in levying war 
against the said United States, did send to 
and procure for the said forces, munitions 
of war, provisions, and clothing, and did give 
to said forces information, counsel, and ad- 
vice, maliciously and traitorously to assist 
them in levying war as aforesaid. And so 
the grand jiu-ors aforesaid, upon their oaths 
and affirmations aforesaid, do say that the 
said Jefferson Davis, on the said fii-st day of 
August, at E-ichmond aforesaid, did mali- 
ciously and traitorously levy war against the 
United States, and did commit the ciime 
of ti'eason against the said United States, 
against the peace and dignity of the United 
States of America, and contrary to the form 
of the statute in such case made and pro- 
vided. 

"And the gi'and jurors aforesaid, upon 
their oaths and affirmations aforesaid, do 
further present that at a place called 
IManassas, in the said district of Vu-ginia, 
on the twenty-first day of July, in the year 
one thousand eight hundred and sixty-one, 
a great number of persons, whose names to 
the grand jm*ors are unknown, to the num- 
ber of fifty thousand, and more, were as- 
sembled, armed, and equipped, and organ- 
ized as military forces, with the usual 
weapons of war, and were maliciously and 
traitorously fighting against, killing, wound- 
ing and captm-ing officers and soldiers of 
the army of the United States, and destroy- 
ing and captm'ing munitions and materials 
of war, being the property of the United 
States, and were then and there maliciously 
and traitorously levying war against the 
said United States, and that the said Jef- 
ferson Davis, at said Manassas, on the said 
twenty-first day of July, maliciously and 
traitorously did join himself to, and take 
part and assist by direction, advice and en- 
couragement, the said military forces, then 
and there levying war against the said 
United States, as aforesaid, and so the grand 
jurors aforesaid, on their oaths and affirma- 
tions aforesaid, do say that the said Jeffer- 
son Davis, on the said twenty-first day of 
July, at Manassas aforesaid, did maliciously 
and traitorously levy war against the United 
States, and did commit the crime of treason 
against the said United States, against the 
peace and dignity of the United States of 
America, and contrary to the form of the 
statute respecting the crime of treason ap- 
proved on the thirtieth day of April, in the 
year one thousand seven hundred and nine- 
ty. 

"And the grand jm-ors aforesaid, upon their 
oatlis and affirmations aforesaid, do further 
find and present, that the said Jeffei-son 
Davis, late of the city of Sichmond afore- 
said, gentleman, being an inhabitant of, 
and residing within tlie said United States 
of America, and owing allegiance and fidel- 



ity to the said United States, did at Bich- 
mond aforesaid, on the twenty-fifth day of 
May, in the year one thousand eight hundred 
and sixty-one, «)nspire and unite with Rob- 
ert E. Lee, Judah P. Benjamin, John G. 
Breckinridge, William aiahone, Henry A. 
Wise, John Letcher, William Smith, Jubal 
A. Early, James Longstreet, Daniel H. Hill, 
Ambrose P. Hill, Gustave T. Bea\n-egard, 
William H. C. Whiting, Edward Sparrow, 
Samuel Cooper, Joseph B. Johnston, John B. 
Gordon, Claiborne P. Jackson, and F. O. 
Moore, and with other x>ersons whose names 
are to the gi-and jurors unknown, to the 
number of one hundred thousand, to levy 
war against the said United States, and that 
then and thereafter, in pursuance thereof, 
there were assembled and collected together 
a great number of persons including the 
said Jefifei*son Davis, and the said Eobert E. 
L«e, Judah P. Benjamin, John 0. Breckin- 
ridge, WilUam ilahone, Henry A. Wise, John 
Letcher, William Smith, Jubal A. Early, 
James Longstreet, Daniel H. Hill, Ambrose 
P. Hill, Gustave T. Beauregard, William H. 
O. Whiting, Edward Sparrow, Joseph E. 
Johnston, John B. Gordon, Claiborne F. 
Jackson, and F. O. Moore, and the other 
persons whose names are to the gi'and 
jurors aforesaid unknown, armed, equipped, 
and organized as military forces with the 
usual weapons of war, maliciously and trai- 
torously levying war in the said district of 
Virginia, and in the state of North Carolina, 
South Carolina, Georgia, Florida, Alabama, 
Mississippi, Louisiana, Texas, Ai-kansas. Ten- 
nessee and Missouri, and that the said Jef- 
ferson Davis was selected and appointed by 
the persons aforesaid as commander-in-chief 
of the forces aforesaid, and was by the said 
forces recognized and obeyed as commander- 
in-chief as aforesaid, and that the said Jef- 
ferson Davis, of the city of Richmond afore- 
said, on the said twenty-fifth daj' of May, 
well knowing that the said military forces 
were so levying war against the United States, 
did accept the office of commander-in-chief 
of the said forces engaged in levying war 
as aforesaid, and did then and there direct, 
counsel, assist, and encourage the said forces, 
and did maliciously and traitorously act as 
such commander-in-chief of said military 
forces in the levying of war against the said 
United States, as aforesaid, and so the gx-and 
jurors aforesaid, on then* oaths and afih-ma- 
tions as aforesaid, do say that the said Jef- 
ferson Davis, on the said twenty-fifth day 
of May, at said city of Richmond, being a 
person owing allegiance to the said United 
States, did maliciously and traitorously levy 
war against the said United States, against 
the peace and dignity of said United States 
of America, and contrary to the form of the 
statute in such case made and provided. 

"And the grand jm*ors aforesaid, upon their 
oaths and affirmations aforesaid, do further 
find and present, that on the second day of 
August, in the year one thousand eight hun- 
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dred and sixty-foui", there were collected 
and gatliered togetlier a great many persons 
whose names are to the grand jurors un- 
known, of the number of one himdred thou- 
sand, armed, equipped, and organized as 
military forces, and as such engaged mali- 
ciously and traitorously in levying war 
against the said United States, and that 
Jeflferson Davis, at Richmond aforesaid, on 
the said second day of August, being an 
Inhabitant of, and residing within the 
United States of America, and owing al- 
legiance to the said United States, and well 
knowing that the said military forces were 
-engaged In levying war against the said 
United States, as aforesaid, did act as com- 
mander of said forces in their levying of 
war, and did, then and there, appoint one 
<Jirardi then acting as captain in said forces, 
to act as commander of a brigade of said 
forces so levying war as aforesaid, and did 
maliciously and traitorously appoint one Ma- 
honey to be major-general of said forces, so 
levying war as aforesaid, and did direct one 
James A. Seddon to examine into the posi- 
tion of certain of said forces, to wit, a regi- 
ment of infantry commanded by one "VV^il- 
liam Butler, and to ascertain whether the 
said Butler could be spared from his said 
regiment witliout injury to the service of 
levying war against the said United States, 
And so the grand jurors aforesaid, upon 
their oaths and affirmations aforesaid, do 
say that the said Jefferson Davis, on the 
said second day of August, at said Rich- 
mond, being a person owing allegiance to 
said United States, did maliciously and trai- 
torously levy war against the said United 
"States, and did commit the crime of treason 
against the said United States, against the 
peace and dignity of the said United States 
•of America, and contrary to the form of 
the statute in such case made and pro- 
vided. 

"And the grand jm-ors aforesaid, upon their 
oaths and affirmations aforesaid, do fm-ther 
find and present that, on the ninth day of 
Februaiy, in the year one thousand eight 
lumdred and sixty-four, at Richmond afore- 
said, there were collected and gathered to- 
gether a, great many persons whose names 
are to the grand jury unknown, armed, 
equipped, and organized as military forces, 
■of the number of one hundred thousand, and 
as such forces engaged maliciously and ti-ai- 
torously in levying war against the said Unit- 
ed States, and that the said forces were then 
generally known by the name of the armies of 
the Confederate States, and that the said Jef- 
ferson Davis, on the said ninth day of Febru- 
ary, being an inhabitant of, and residing 
within the United States of America, and ow- 
ing allegiance to said United States, and well 
Ivnowing that the said forces were levying 
war against said United States, was acting 
as commander-in-chief of said forces, and 
did then and there maliciously and ti-aitor- 
•ously, as such eommander-in-diief, issue an 



address .to the said forces, in the words and 
figm-es following, to wit: 'Adjutant and In- 
spector-General's Office, Richmond, February 
10, 1864. General Orders, No. 19. The fol- 
lowing address of the president is published 
for the information of the army: Soldiers of 
the armies of the Confederate States, in the 
long and bloody war in which your coimtry 
is engaged, you have achieved many noble 
triumphs, you have won glorious victories 
over vastly more numerous hosts, you have 
cheerfufiy borne privations and toils to which 
you were unused, you have readily submitted 
to restraints upon yom* individual will, that 
the citizen might better perform the duty of 
the state as a soldier. To aU these you have 
lately added another triumph, the noblest 
of human conquests— a vletoiy over your- 
selves. As the time drew near when you 
who first entered the service might well have 
claimed relief from your arduous laboi's and 
restoration to the endearments of home, you 
have heeded only the call of your suffering 
country. Again you come to tender your 
service for the public defense — a free offering 
which only such patriotism as yom'S could 
make— a triumph worthy of you, and of the 
cause to which you are devoted. I would 
in vain attempt adequately to express the 
emotion with which I received the testimo- 
nials of confidence and regard which you have 
recently addressed to me. To some of these 
separate acknowledgments were returned. 
But it is now apparent that a like generous 
enthusiasm pervades the whole army, and 
that the only exception to such magnanimous 
tender will be of those who, having originally 
entered for the war, can not display anew 
their zeal for the public service. It is, there- 
fore, deemed appropriate, and it is hoped will 
be generally accepted, to make a general ac- 
knowledgment, instead of successive special 
responses. Would that it were possible to 
render my tlianks to you in person, and in 
the name of om* common country, as well as 
in my own, while pressing the hand of each 
war-worn veteran. I recognize his title to 
our love, gratitude, and admiration. Soldiers! 
by your will (for you and the people are but 
one) I have been placed in a position which 
debax's me from sharing your danger, your 
suffering, and your privations in the field. 
With pride and affection my' heart has ac- 
companied you in every march; with solici- 
tude it has sought to minister to your every 
want; with exultation it has marked yoiu* 
every heroic achievement; yet, never in the 
toilsome march, nor in the weaiy watching, 
nor in the desperate assault, have you ren- 
dered a service so decisive in results as in 
this last display of the highest qualities of de- 
votion and self-saprifice which can adorn the 
character of the war patriot. Already the 
pulse of the whole people beats tn union with 
yom^. Already they compare yom: sponta- 
neous and unanimous offer of your lives for 
the defense of your country, with the halt- 
ing and reluctant service of the mercenaiies 



DAVIS (Case No. 3,621a) 



[7 Fed. Cas. page 84] 



who are purchased by the enemy at the price 
of higher bounties than have hitherto been 
known in wai\ Animated by the contrast, 
they exhibit cheerful confidence and more 
resolute bearing. Even the murmurs of the 
weak and timid, who shrink from the trials 
which make stronger and firmer your noble 
natures, are shamed into silence by the spec- 
tacle which you present. Youi* brave battle- 
cry will ring loud and clear through the land 
of the enemy, as well as our own; will si- 
lence the vain-glorious boasting of the corrupt 
pai'tisans and their pensioned press; and will 
do justice to the calumny by which they seek 
to persuade a deluded people that you are 
ready to purchase dishonorable safety by cle- 
gi-ading submission. Soldiers! the coming 
spring campaign will open under auspices 
well calculated to sustain your hopes. Yom: 
resolution needed notliing to fortify it. With 
ranks replenished under the influence of your 
example, and by the aid of your representa- 
tives, who give earnest of then* pm*pose to 
add by legislation largely to yoiu- strength, 
you raaj^ welcome the invader with a confi- 
dence justified by the memory of past vic- 
tories. On the other hand, debt, tax:ation, 
repetition of heavy drafts, dissensions occa- 
sioned by the strife for power, by the pm*suit 
of the spoils of otfice, by the thirst for plimder 
of the public treasm-y, and, above all, the con- 
sciousness of a bad cause, must fall with 
fearful force upon the over-sti-ained energies 
of the enemy. His campaign in 1864 must, 
from the exhaustion of his resom-ces, both 
in men and in money, be far less formidable 
tiian those of tiie last two years, when unim- 
paired means were used with boundless prodi- 
gality, and ■v\'ith results which are suggested 
by the mention of the glorious names of 
Shiloh, and Perryville, and Murfreesboro, and 
Chickamauga, and the Chickahominy, and 
Manassas, and Fredericksburg, and Chancel- 
lorsville. Soldiers! assm'ed success awaits 
us in om* holy stniggle for liberty and inde- 
pendence, and for the preservation of all that 
renders life desirable to honorable men. 
When that success shaE be reached, to you, — 
your counti-y's hope and pride,— under divine 
Providence, will it be due. The fruits of 
that success will not be reaped by you alone, 
but by yom" childi'en, and yom* children's 
children, in long generations to come, will 
enjoy blessings derived from you that will 
preserve yoin- memory ever-living in their 
hearts. Citizens— defenders of the homes, 
the liberties, and the altars of the Confeder- 
acy!— that the God whom we all humbly 
worship may shield you with His fatherly 
care, and preserve you for a safe retm*n to the 
peaceful enjoyment of yom* friends and the 
association of those you most love, is the ear- 
nest prayer of yom* commander-in-chief. Jef- 
ferson Davis, Blchmoi.d, 9th February, 18ti4. 
By order: S. Cooper, Adjutant and Inspector- 
General,'— encouraging, conniving and advis- 
ing the said forces to continue levying war 
against the said United States. 



"And so the grand jurors aforesaid, upon 
then* oaths and afl^-mations aforesaid, do 
say that the said Jefferson Davis, on the said 
ninth day of February, at said Richmond, 
being a person owing allegiance to said 
United States, did maliciously and ti*aitor- 
ously levy war against the said United 
States, and did commit the crime of ti-eason 
against the said United States, against the 
peace and dignity of said United States of 
America, and contrary to the form of the 
statute in such case made and provided. 

"And the grand jurors aforesaid, upon their 
oaths and affirmations, do fm'ther find and 
present that, on the fifth day of January, in 
the year eighteen hundred and sixty-four, 
there were collected and gathered together 
a great many persons whose names are to the 
grand jm-ors unknown, of the number of one 
hundred thousand, armed, equipped, and or- 
ganized as military forces, with the usual 
weapons of war, and as such forces engaged 
maliciously and ti-aitorously in levying war 
against the United States in the district of 
Virginia, and in the states of Georgia and 
South Carolina, and that the said Jefferson 
Davis, at Richmond, in the district of Vir- 
ginia, on the said fifth day of January, be- 
ing an inhabitant of, and residing within 
the United States of America, and owing 
allegiance to said United States, and well 
knowing that the said forces were levying 
war as aforesaid, did maliciously and ti'ai- 
torously direct that a large number of said 
forces, to wit, fifteen thousand men, Imown 
as the 'Local Defense Men,' should be sent 
to defend the country and railroads between 
Charleston, in said South Carolina, and Sa- 
vannah, in said Georgia, against the authori- 
ties and ai-mies of said United States, and 
did maliciously and traitorously direct that 
certain other of said forces, so levying war. 
as aforesaid, should continue to defend said 
Ghai'leston against said authorities and ar- 
mies of said United States, he, the said 
Davis, at that time acting as commander-in- 
chief of said forces. 

"And so the said grand jurors, upon their 
oaths and affirmations aforesaid, do say that 
the said Jefferson Davis, on the said fifth 
day of January, at said Richmond, being a 
person owing allegiance to the said United 
States, did maliciously and ti-aitorously levy 
war against the said United States, and did 
commit the crime of ti-eason against the 
said United States, against the peace and 
dignity of the said United States of America, 
and conti-ary to the form of the statute in 
such case made and provided. 

"And the gi-and jurors aforesaid, upon 
their oaths and affirmations aforesaid, do 
f m-ther find and present that, on the fourth 
day of January, in the year eighteen hun- 
dred and sixty-fom-, there were collected 
and assembled a great many persons whose 
names are to the grand jurors unknown, and 
of the number of one hundred thousand, 
armed, equipped, and organized as military 
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forces, and as sucli engaged maliciously and 
traitorously in levying war against the said 
United States, in the said district of Virginia, 
and in the state of North Carolina, and with- 
in other places within the United States, and 
that the said Jefferson Davis, at Richmond 
aforesaid, on the said fourth- day of Janu- 
aiy, heing an inhabitant of, and residing 
within the said United States, and well 
Icnowing that the said military forces were 
engaged in levying war against said United 
States, as aforesaid, did act as commander- 
in-chief of said forces in their said levying 
of war, and did then and there direct that 
a brigade of said forces should be sent to a 
place called Goldsboro, in the said state of 
North Carolina, maliciously and ti*aitorously 
the said brigade then and there to fight 
against, kill, wound, and capture the oflacers 
and soldiers of the armies of the United 
States, there employed by the government 
of the said United States in upholding its 
authority. 

*'And as the grand jurors aforesaid, upon 
theh:- oaths and aflBirmations aforesaid, do 
say tliat the said Jefferson Davis, on the 
said fourth day of January, at Richmond 
aforesaid, being a person owing allegiance 
to the said United States, did maliciously 
and traitorously levy war against the said 
United States, and did commit the crime of 
treason against the said United States; 
against the peace and dignity of the said 
United States of America, and conti'ary to 
the form of the statute in such case made 
and provided. 

"And the grand jurors aforesaid, upon 
their oaths and affirmations aforesaid, do 
further find and present, that Jefferson 
Davis, late of the city of Richmond afore- 
said, gentleman, being an inhabitant of and 
residing within the United States of Ameri- 
ca, and owing allegiance and fidelity to the 
said United States, did on the twenty-fifth 
day of aiarch, in the year of our Lord one 
thousand eight hundred and sixty-five, at 
Richmond aforesaid, unlawfully, falsely, 
wickedly, maliciously, and traitorously coun- 
sel and abet Robert B. Lee, Judah P. Benja- 
min, John C. Breckinridge, William Ma- 
hone, Henry A. Wise, John Letcher, Wil- 
liam Smith, Jubal A. Eai-ly, James Long- 
sti-eet, Daniel H. Hill, Ambrose P. Hill, Gus- 
tave T. Beauregard, William H. C. Whiting, 
Edward Sparrow, Samuel Cooper, Joseph E. 
Johnston, John B. Gordon, Claiborne P. 
Jackson and P. 0. aioore, being persons ow- 
ing allegiance to the said United States, and 
divers other persons, to the number of one 
thousand, whose names to the grand jurors 
aforesaid are unknown, also owing allegiance 
to the said United States, in and to, then 
and there, unlawfully, falsely, wickedly, 
maliciously, and traitorously combining and 
confederating together to levy war against 
the said United States, with the intent then 
and tliere to subvert the power thereof, and 
the said Robert E. Lee, together with the said 



other persons unknown to the grand jurors 
aforesaid, and the said Jefferson Davis, did 
then and there so unlawfully, falsely, wick- 
edly, maliciously, and traitorously combine 
and confederate together for the pm-pose 
aforesaid, and did then and there levy war 
against the said United States of America, 
and the said Jefferson Davis, and the said 
Robert E. Lee, and the said other persons 
known as well as the said other persons un- 
known to the grand jurors aforesaid, con- 
federates in pm-suance of said unlawful, 
false, wicked, malicious, and traitorous com- 
bination and confederation, then and there 
collected large armies, constituting together 
one hundred thousand men and more, to levy 
and carry on war against the said United 
States. And the said Jefferson Davis, then 
and tliere falsely, wickedly, maliciously, and 
traitorously, and unlawfully commanded to 
make and carry on war upon and against 
the said United States, and the said armies 
did then and there, in obedience to the said 
command of the said Jefferson Davis, levy 
and carry on war upon and against the said 
United States, and the said Jefferson Davis 
then and there, to wit, on the said twenty- 
fifth day of March, did order, direct, and 
command the said Robert E. Lee, and the 
said other persons known as well as the 
said other persons unknown to the grand 
jurors aforesaid, to assault, fight, wound 
and capture, and kill the said officeiss and 
soldiers in the military service of the said 
United States, the said officers and soldiers 
being then in a fortification and fort known 
as and called Port Steadman, which said 
fortification and fort was at and near the 
city of Petersburg, in the district of Vir- 
^nia, within the jurisdiction of the court, 
and then was in the possession and occu- 
panpy of the said United States; and the 
said* Robert E.Lee, and the said othei' persons 
known as well as said persons unknown to 
the grand jurors aforesaid, in obedience to 
the command of said Jefferson Davis, did 
then and there assault, fight, wound, and 
capture, and kill the said officers and sol- 
diers in the military service of the said United 
States, in the said fortification and fort. 
"And so the grand jurors aforesaid, upon 
their oaths and affirmations, do say that the 
said Jefferson Davis, on the said twenty- 
fifth day of March, in the year of our Lord 
one thousand eight hundred and sixty-five, 
at the said city of Richmond, being a person 
owing allegiance to the said United States, 
did, conti-ary to the duty of said allegiance, 
unlawfxilly, wickedly, falsely, maliciously, 
and traitorously levy war against the said 
United States, as aforesaid, and did then 
and there so commit one and more overt acts 
of treason against the said United States, 
as aforesaid, against the peace and dignity 
of said United States, in contempt of the 
laws, in violation of his duty of allegiance, 
and contrary to the form of the statute in 
such case made and provided. 
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"And the gi-and jm-ors aforesaid, upon 
their oaths and affirmations aforesaid, do 
further find and present, that Jefferson 
Davis, late of the city of Richmond afore- 
said, gentleman, being an inhabitant of 
and residing within the said United States, 
and owing allegiance and fidelity to the said 
United States, did, at the city of Richmond 
aforesaid, on the thirty-first day of March, 
one thousand eight hundred and sixty- 
five, unlawfully, falsely, wickedly, and ma- 
liciously and traitorously counsel and abet 
Robert E. Lee, Judah P. Benjamin, John C. 
Breeltinridge, William Mahone, Hem*y A. 
Wise, John Letcher, William Smith, Jubal 
A. Early, James Longstreet, Daniel H. Hill, 
Ambrose P. Hill, Gustave T. Beauregai-d, 
William H. O. Whiting, Edward Sparrow, 
Samuel Cooper, Joseph E. Johnston, John B. 
Gordon, Claiborne F. Jackson, and P. O. 
Sloore, being persons owing allegiance to 
tlie said United States, and divers othei* 
persons to the number of one thousand, 
whose names are to the grand jurors afore- 
said unknoAvn, also owing allegiance to said 
United States, in and there and then falsely, 
wickedly, maliciously, and ti-aitorously com- 
bining and confederating together to levy 
war against said United States, with the 
intent then and there to subvert the power 
thereof; and the said Robert E. Lee, to- 
gether with the said other persons known 
as well as the said other persons unknown 
to said grand jurors, and the said Jefferson 
Davis, did then and there so unlawfully, 
falsely, and traitorously combine and con- 
federate together for the pm'pose aforesaid, 
and did then and there levy war against 
said United States, and the said Jefferson 
Davis, and the said Robert E. Lee, and 
the said persons known as well as said per- 
sons unknown to the grand jm'ors afore- 
said, confederates, in pui'suance of the said 
unlawful, false, wicked, malicious, and trai- 
torous combination and confederation, then 
and there called large armies constituting 
together one hundred thousand men and 
more, to levy and carry on war against said 
United States. And the said Jefferson Davis, 
then and there falsely, wickedly, and ma- 
liciously and traitorously commanded armies 
to levy, make, and cany on war against 
said United States, and die said armies did 
then and tliere, in obedience to said com- 
mand of said Jefferson Davis, levy and carry 
on war against said United States, and the 
said Jefferson Davis, then and there, to wit, 
on the said thirty-first .day of March, did 
order, direct, and command said Robert E. 
Lee, and the said other persons known as 
Avell as said persons unknown to the said 
grand jurors aforesaid, to assault, wound, 
capture, and kill the officers and soldiers 
of said United States, then being in martial 
array at and near Dinwiddle Com^t-House, 
in the countj^ of Dinwiddle, and district of 
Virginia aforesaid, and within the jm-is- 
diction of the court; and the said armies so 



collected by the said Jefferson Davis as 
aforesaid, and the said Robert E. Lee, and 
tlie said other persons known as well as 
said other persons unknown to the grand 
jurors aforesaid, in obedience to the com- 
mand of said Jefferson Davis, did then and 
there assault, fight, wound, and capture, 
and kill the said officers and soldiei-s in tlie 
said military service of the said United 
States, and so the grand jurors aforesaid, 
upon their respective oaths and affirmations 
aforesaid, do say that the said Jefferson 
Davis, on the said thirty-first day of IMai-eh, 
one thousand eight hundred and sixly-five, 
at the said city of Richmond, being a per- 
son owing allegiance to said United States, 
did, contrary to his duty of his said al- 
legiance, unlawfully, falsely, wickedly, ma- 
liciously, and ti'aitorously levy and carry 
on war against said United States as afore- 
said, and aid them, and did then and there, 
so become, and was guilty of treason against 
the United States aforesaid, against the 
peace of the said United States, in contempt 
of the laws, in violation of his duty of al- 
legiance, and conti-ary to the form of the 
statute in such case made and provided. 

"And the grand jm-ors aforesaid, upon 
their oaths and affirmations aforesaid, do 
fm-tlier find and present, that Jefferson 
Davis, late of the city of Richmond afore- 
said, gentleman, being an inhabitant of 
and residing within the United States of 
America, and owing allegiance and fidelity to 
said United States, did, at the city of Rich- 
mond aforesaid, on the fii-st day of April, in the 
year of our Lord one thousand eight hundred 
and sixty-five, unlawfully, falsely, wickedly, 
maliciously, and traitorously counsel and abet 
Robert E. Lee, Judah P. Benjamin, John 0. 
Bredcim-idge, William Mahone, Henry A. 
Wise, John Letcher, William Smith, Jubal 
A. Early, James Longstreet, Daniel H. Hill, 
Ambrose P. Hill, Gustave T. Beauregai-d, 
William H. C. Whiting, Edward Sparrow, 
Samuel Cooper, Joseph E. Johnston, John B. 
Gordon, Claiborne P. Jackson, and P. O. 
Moore, being persons owing allegiance to 
said United States, and divers other persons 
to the number of one thousand, whose names 
to the grand jurors aforesaid are unknown, 
also owing allegiance to the said United 
States, in and to, then and there, unlaw- 
fully, falsely, wickedly, maliciously, and 
traitorously combining and confederating to- 
gether to levy war against said United 
States, with the intent then and there to 
subvert the power thereof, and the said 
Robert B. Lee, together with said otlier per- 
sons known as well as those unknown to 
the grand jurors aforesaid, and the said 
Jefferson Davis, did then and there, so un- 
lawfully, falsely, traitorously, maliciously, 
combine and confederate together for the 
pm-pose of making war against said United 
States, and did then and there levy war 
against the United States as aforesaid. 
And the said Jefferson Davis, and the said 
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Robert B. Lee, and the said other persons 
known as well as 'said other persons un- 
known to the grand jurors, confederates, in 
pursuance of the said unlawful, false, wick- 
ed, malicious, and traitorous combination 
and confederation, then and there collected 
large armies, constituting one hundred thou- 
sand men and more, to levy and carry on 
war against said United States. And the 
said Jefferson Davis, then and there, to wit, 
'on the said first day of April, did order, 
direct, and command said Robert E. Lee, 
and the said persons known as- well as said 
persons unknown to the grand jurors afore- 
said, to assault, wound, fight, capture, and 
kill the ofiicers and soldiers in the military 
service of said United States, then being 
in martial array for the defense of the au- 
thority of said: United States, at and near 
a place known and called the Five Forks, 
in the district of Virginia aforesaid, and 
within the jurisdiction of this court, and 
the said armies so collected by the said 
Robert B. Lee, and said other persons known 
as well as said other persons unknown to 
the grand jm*ors aforesaid, in obedience to 
the command of the said Jefferson Davis, 
did then and there assault, fight, captui-e, 
and km the said officers and soldiers in the 
said military service of said United States. 

"And so the grand jurors aforesaid, on their 
oaths and afllrmations aforesaid, do say that 
the said Jefferson Davis, on the said first day 
of April, one thousand eight hundred and 
sixty-five, at the said city of Richmond, with- 
in the jurisdiction of this court, being a per- 
son owing allegiance to the said United 
States, did, contrary to his duty of said al- 
legiance, imlawfully, maliciously, and trai- 
torously levy and carry on war against said 
United States as aforesaid, and did then and 
there so become, and was guilty of treason 
against said United States, as aforesaid, 
against the peace of said United States, in 
contempt of the laws and in violation of his 
duty of allegiance, and contrary to the form 
of the statute in such case made and provided. 

"And the grand jurors aforesaid, upon their 
oaths and affirmations aforesaid, do furtbier 
find and present, that Jefferson Davis, late 
of the city of Richmond aforesaid, gentleman, 
being an inhabitant of, and residing within 
the United States of America, and owing al- 
legiance and fidelity to said United States, 
and at the city of Richmond aforesaid, on the 
second day of April, in the year of our Lord 
one thousand eight hundred and sixty-five, 
did unlawfully, maliciously, and traitorously 
counsel and abet Robert B. Lee, Judah P. 
Benjamin, John C. Breckim-idge, William Ma- 
hone, Henry A. "Wise, John Letcher, "William 
Smith, Jubal A. Early, James Longstreet, 
Daniel H. Hill, Ambrose P. Hill, Gustave T. 
Beauregard, William H. O. Wliiting, Edward 
Sparrow, Samuel Cooper, Joseph B. Johnston, 
John B. Gordon, Claiborne P. Jackson, and 
F. O. Moore, being persons owing allegiance 
to said United Slates, and divers other per- 



sons owing allegiance to said United States, 
to the number of one hundred thousand, 
whose names are to the grand jm'ors un- 
known as aforesaid, in and to, then and there 
unlawfully, falsely, maliciously, and traitor- 
ously combining, confederating together to 
levy war against said United States, with 
intent then and there to subvert the power 
thereof, and the said Robert B. Lee, together 
with said other persons known as well as 
the said other persons imloiown to said grand 
jm'ors, and the said Jefferson Davis, did, 
then and there, so unlawfully, falsely, mali- 
ciously, and traitorously combine and con- 
federate together for the purpose aforesaid, 
and did then and there levy war against 
said United States. And the said Jefferson 
Davis, and the said Robert B. Lee, and the 
said other persons known as well as said 
other persons unlcnown to the grand jurors 
aforesaid, confedei-ates, in pm'suance of the 
said unlawful, false, and malicious and ti'ai- 
torous combination and confederation, then 
and there collected large armies, constituting 
one hundred^ thousand men and more, to levy 
and carry on war against said United States, 
and the said armies did then and there, in 
obedience to the said command of said Jef- 
ferson Davis, levy and carry on war upon 
and against said United States, and that the 
said Jefferson Davis, then and there, to wit, 
on the said second day of April, did order, 
direct, and command said Robert B. Lee, and 
said other persons known as well as said 
other persons unlmown to the grand jm*ors 
aforesaid, to assault, captm-e, and kill the 
said officers and soldiers of said military serv- 
ice of said United States, then being in mar- 
tial array for the defense and authority of 
said United States, at and near the city of 
Petersburg, in the said district of Virginia, 
and within the jm-isdiction of this com*t And 
the said armies so collected by the said Jef- 
ferson Davis, and by the said Robert E. Lee, 
and by the said other persons known as well 
as file said other persons unknown to the 
grand jm*ors aforesaid, in obedience to the 
command of said Jefferson Davis, did then 
and there assault, fight, wound, captiu-e, and 
kill the said officers and soldiers in said mili- 
taiy service of said United States. 

"And the gi*and jm*ors aforesaid, upon their 
oaths and affirmations aforesaid, do say that 
the said Jefferson Davis, on the said second 
day of April, one thousand eight hundred 
and sixty-five, did, at the said city of Rich- 
mond, and within the jurisdiction of this 
coiu:t, being a person owing allegiance to said 
United States, contraiy to his duty of alle- 
giance, unlawfully, falsely, and maliciously 
and traitorously levy and carry on war 
against said United States as aforesaid, and 
did, then and there become guilty of the 
crime of treason against said United States, 
in contempt of the laws, and in violation of 
his duty of allegiance, and contrary to the 
form of the statute in such case made and 
provided. 
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"And the grand jm'ors aforesaid, upon their 
■oaths and affirmations aforesaid, do further 
find and present that the said Jefferson Davis, 
on the twenty-fifth day of May, in the year 
eighteen hundred and sixty-one, and continn- 
oiis thei'eafter until the tenth day of May, in 
the year eighteen hundred and sixty-fiye, was 
a person fleeing from justice within the in- 
tent and meaning of the statute of the United 
States of America in such case made and 
proTided; and that on the twenty-fifth day 
of May, eighteen hundred and sixty-one, there 
was a rebellion against the said United 
States, which continued for several years, to 
wit, until the tenth day of jMay, eighteen him- 
dred and sixty-five, and that during the whole 
period of said rebellion by reason of the re- 
sistance to the execution of the laws of the 
United States, and the intermption of the 
ordinary com-se of judicial proceedings, pro- 
cess for the commencement of any action, 
civil or criminal, against the said Jeffei-son 
Davis, or for his arrest, could not be served, 
and the said Jefferson Davis could not, by 
reason of such resistance of the laws, and 
such interruption of such judicial proceedings 
be arrested, or served with process for the 
commencement of any action, civil or crimi- 
nal, within the intent and meaning of the 
statute of the United States in such case 
made and provided. 

"March 26th, 1868. 

"L. H. Chandler, 

"United States District Attorney for Vir- 
ginia. 

"This indictment found on testimony of: 
Robert E. Lee, Lexington, Rockbridge coun- 
ty, Va. James A. Seddon, Dover Neighbor- 
hood, Goochland county, Va. Charles B. 
Dufiiold, Duke street, city of Norfolk. John 
Letcher, Lexington, Rockland county, Va. 
George Wythe, Munford, near Gloucester 
Court House, Gloucester County, Va. John 
B. Baldwin, city of Stanton, Va. Charles E. 
Wortham, 110 Fifth street, Richmond, Va. 
Thomas S. Hayward, Cary street, between 
First and Second. Richmond. Va." 

At the same term an order was entered con- 
tinuing his recognizance until Saturday, the 
second day of May next, and on tliat day a 
new one was entered into by the same parties, 
in the same amount, for his appearance on 
the first Monday in May, the day after but 
one, it having been set by agreement to be 
tried at a special session of that term, to be 
held in June. On the twenty-eighth of May 
this agreement was filed in the cause: 

"Circuit Coiu-t of the United States for 
the Disti-ict of Virginia. The United States 
against Jefferson Davis. This case will not 
be called for trial on the third day of June 
next, but counsel will then appear on behalf 
of the United States, and also on behalf of 
the defendant, and an order will then be 
entered by consent in the form heretofore 
used in this case, giving the defendant time 
to appear until such day in the month of 
October next as may be agreeable to the 



court New York, May 28. 1868. Wm. M. 
Bvarts, of Counsel for the United States. Ch. 
O'Conor, of Counsel for Defendant" 

Accordingly, on the t^-enty-third day of 
June, an order of continuance was entered, 
and a new recognizance in the same amount, 
by the same parties, was given conditioned 
for the appearance of Mr. Davis on the 
fourth Monday of next November, at the 
term of the court then to be held. 

Tfhile these various proceedings were be- 
ing had, the congress of the United States 
ha^d amended the constitution of the United 
States by forcing the late Confederate States 
to accept certain amendments proposed by 
it, refusing to allow them any rights under 
the laws until they had so agreed to the 
propositions submitted to them. In this way 
congress secured the vote of states sufiicient 
to accept constitutional amendments, and 
thus actually changed the organic law for 
states which had always adhered to the 
Union, and which protested against the 
change, by the votes of states held imder 
martial law, and which were made at the 
point of the bayonet to repeat the words re- 
quired of them. Thus the lately loyal states 
made the constitution for the states always 
loyal. Among these amendments was the 
one imposing perpetual disfranchisement for 
aiding in rebellion, after having held certain 
offices. As soon as tliis amendment was de- 
clared adopted in the ambiguous language 
of the proclamation announcing the fact, or 
the hypothetical fact (it declared that if the 
votes of the late Confederate States were to 
be considered binding, and if the other states 
had no right to retract tlieir ratification of 
the amendment then it was ratified and 
adopted — otherwise not) the counsel for Mr. 
Davis prepared to attack the prosecution 
pending against him on the grounds disclos- 
ed in the following proceedings, which the 
reporter understands were inspired and sug- 
gested from the highest official source— not 
the president of the United States. It was 
arranged that the chief justice should at- 
tend the court at the November term, 1S68, 
and hear the argument on tlie motion to 
quash or dismiss the prosecution. On the 
thu'tieth day of that month, Robert Ould, 
Esq., one of IMr. Davis' counsel, filed the 
following affidavit: "On this thii'tieth day 
of November, 18GS, Robert Ould personally 
appeared in open court and, being sworn, 
made oath that defendant, jTefferson Davis, 
was in the j'ear 1845, previous to the alleged 
commission of the offenses set forth and 
charged in said indictment, a member of the 
congress of the United States, to wit, a 
member of the house of representatives of 
the United States from the state of Mississ- 
ippi in said congress, and as such the said 
Jefferson Davis did, on the eighth day of 
December, 1845, take an oath to support the 
constitution of tlie United States." 

On filing the above affidavit, the counsel 
of Mr. Davis obtained a rule on the attorney 
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for the United States, to show cause why 
the indictment should not be quashed. On 
Thursday, December 3d, a hearing was had 
•on this rule. Robert Ould, Esq., of Rich- 
mond, Charles O'Conor, Esq., of New York, 
Hon. William B. Reed, of Philadelphia, and 
James Lyons, Esq., of Richmond, appeared 
for the defendant Disti'ict-Attorney S. Fer- 
guson Beach, Richard H. Dana, Jr., Esq., of 
Boston, and General H. H. Wells, represent- 
•ed the government of the United States. 
The court-room was filled with auditors, 
^mong whom were General Stoneraan, other 
federal officials, and many ladies. 

When the case was called, Mr. Beach 
stated to the court that a pressure of of- 
ficial duties rendered it impossible for tJie 
attorney-general to be present. He asked 
that a written statement be filed specifying 
the grounds upon which the motion to quash 
was based. His own connection with the 
•case was slight and recent, and the special 
■counsel for the government having had short 
notice, had given it little attention. It was 
Itrobable that after the defense had opened 
the argument, it might be necessary for him 
•self and learned associates to ask time to 
prepare then: reply. 

Mr. O'CJonor assumed that there was no 
necessity of making any formal reply. The. 
■counsel for the government had been fully 
Informed by his associate, Judge Ould, of the 
grounds relied upon. 

THE CHIEF JUSTICE said the suggestion 
•of the district attorney was that no formal 
statement of the reasons for the motion had 
been filed with the clerk. The court had 
supposed that such a statement was filed; 
-and certainly it should have been done. 

Mr. O'Conor thought the affidavit, on file 
•contained all that was necessary to advise 
•coimsel of the grounds assumed by the de- 
fense. All the material facts were stated 
therein, to wit, that Jefferson Davis had been 
a member of the senate, had taken the pre- 
scribed official oath to support the consti- 
tution of the United States, and had after- 
wards engaged in the rebellion. They clear- 
ly indicated the grounds of the motion. The 
moment Mr. Davis' counsel determined to 
make the motion, the attorney-general was 
informed of the fact by a note addressed to 
him, the point to be made being concisely 
stated; and a due apology was also ten- 
dered for the shortness of the notice. That 
note was received on Friday last, and was 
duly acknowledged on behalf of the govern- 
ment by ilr. Evarts, the special counsel in 
the case. He then made no complaint of 
any insufflcieucy in the notice in any re- 
spect A single point was presented, and 
that rested on facts admitting of no prolixity 
in statement. In fact the attorney-general 
had had notice which though informal was 
satisfactory to him, several days before the 
matter was first mentioned in court. 

air. Dana did not understand for what 
purpose the learned counsel had just ad- 



dressed the court, if he did not object to 
the suggestion made by the district attorney. 
On Monday last he had been first informed 
by telegram that his presence here was de- 
sired, to show cause why the indictment 
against Mr, Davis should not be quashed. 
When he reached Richmond he had inquired 
for the ground of the motion, and found only 
an affidavit setting forth that Jefferson 
Davis had been a member of the congress 
of the United States, in 1S45; and in that 
capacity had taken an oath to support the 
constitution of the United States. He did 
not see that this had anything to do with 
the indictment, yet the motion to quash must 
be founded on the indictment If the de- 
fense wished the benefit of the facts stated 
in the affidavit, they must be either provc-d 
or conceded, and then the defense must avail 
themselves of them by a plea in abatement. 
The government had no doubt of the facts 
alleged, and stood ready to admit them, but 
he insisted that there should be a written 
statement of the grounds upon which the 
motion was made, so that the case should be 
put upon a basis of which counsel should 
not be ashamed. If any new fact is im- 
parted, we must agree to it, and then be 
informed what use the defense intend to 
make of it In conclusion, Sir. Dana pro- 
tested that he did not wish any imnecessary 
delay. 

]Mr. O'Conor said that the propriety of 
bringing this matter up Ity affidavit instead 
of by special pleading, was a question to 
come up hereafter on the merits. But the 
defense would not object to placing the 
grounds of their motion on record. Having 
every desire to accommodate, he would di*aw 
up the statement, whilst his learned asso- 
ciate {.Tudge Ould) opened the case. 

The District Attorney (Mr. Beach) ex- 
pressed a wish that this should be done be- 
fore the argument commenced. 

THE CHIEF JUSTICE said that tlie 
com't would like to get through with the 
matter as soon as possible, inasmuch as the 
supreme cotirt was to meet on Monday, and 
he (the chief justice) ought to be in Wash- 
ington a day or two before that time. The 
demand, however, for a brief statement of 
the point made was not unreasonable, and 
the paper had better be prepared at once. 

After a short recess, Mr. O'Conor presented 
the following statement, and motion: 

"Circuit Coturt of the United States for the 
District of Virginia. The United States v. 
Jefllerson Davis. The indictments in these 
cases were framed on the alleged fact that 
the defendant had engaged in the insur- 
rection and rebellion against the United 
States, known to the com't and to the sev- 
ei'al departments of the government as hav- 
ing existed at the several times mentioned 
in the said indictment in the state of Vir- 
ginia and elsewhere, and thereby given aid 
and comfort to the enemies of the United 
States engaged in said insm*rection and re- 
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bellion. And the defendant alleges that 
prior to such insurrection and rebellion, and 
in the year 1815 he, the said defendant, was 
a inemher of the congress of the United 
States, and as such member took, in said 
year, an oath to support the constitutioii of 
the United States in the usual manner, and 
as required by law in such case. And the 
defendant alleges in bar of any proceedings 
upon said indictments, or either of them, 
the penalties and disabilities denounced 
against and inflicted on him for his said 
alleged offense by the third section of the 
fourteenth article of the constitution of the 
United States, forming an amendment to 
such constitution. And he insists that any 
judicial proceeding to inflict any other or 
further pain, penalty, or pnnisliment npon 
him for such alleged offense is not admis- 
sible by the constitution and the laws of 
the United States. Wherefore he, the said 
defendant, moves the com:t now here to 
quash and set aside the said indictments, or 
to dismiss the same and the prosecution 
thereon, or to render such other relief in 
that nature as the aforesaid facts and cir- 
cumstances shall require, and as may seem 
proper. Charles O'Conor. William B. Reed. 
Robert Ould. James Lyons." 

Thereupon Mr. Beaeb submitted the follow- 
ing reply on behalf of the government: 

"United States v. Jefferson Davis. To en- 
able the com't at once to consider and pass 
upon the question of dismissing this case un- 
der the motion above made, with the benefit 
of facts necessary to such consideration, and 
which do not appear on the record, inas- 
much as the counsel for the United States 
believe these facts to exist and to be prov- 
able, they waive the regular process of plea, 
and agree that the court may assume as facts, 
for the pm-pose of this motion, that Jefferson 
Davis, in tlie year ISio, and previous to the 
alleged commission of the offenses set forth 
in the indictment, did take an oath as a mem- 
ber of congi'ess of the United States to sup- 
port the constitution of the United States, 
and that this agreement shall also be of ef- 
fect in case the above motion shall be con- 
sidered bj- the supreme com't of the United 
States. S. F. Beach, United States Disti-ict 
Attorney. December 3, ISGS." 

THE CHIEF JUSTICE. Both the papers 
may be filed. 

Judge Ould then commenced the argument 
for the defendant on the motion to quash. 
He said it was now a concession in the cause 
brought properly to the notice of the com't 
that Jefferson Davis was in 1845 a member 
of the United States congress, and in that 
capacity took an oath to support the consti- 
tution of the United States. As had been 
supposed by the learned counsel on the other 
side, tlie affidavit filed by tlie defendant bears 
an intimate relation to the third section of 
the fourteenth constitutional amendment, 
whicb provides that every person who, having 
taken an oath to support the constitution of 



the United States, afterwards engaged in re- 
bellion, shall be disqualified from holding 
certain state and federal offices. Whether 
this section be of the nature of a bill of pains 
and penalties, or in the form of a beneficent 
act of amnesty, it will be agreed tliat it ex- 
ecutes itself, acting proprio vigore. It needs 
no legislation on the part of congress to give 
it effect. From the very date of its ratifica- 
tion by a sufficient number of states it begins 
to have all the effect that its tenor gives it. 
If its provisions inflict punishment, the pun- 
ishment begins at once. If it pardons, the- 
pardon dates from the day of its official prom- 
ulgation. It does not say that congi'ess shall, 
in its discretion, prescribe the punishment 
for persons who swore they would support 
the authority of the United States and then 
engaged in rebellion against that authority, 
but itself pronounces the penalty and inflicts 
the punishment. For this declaration there 
is the authority of the supreme com't as laid 
down in Ex parte Garland [4 Wall. (71 U. S.) 
333], and in Cummings v. State of Missouri, 
Id. 321. A majority of the court there held 
that deprivation from office, in one form or 
another, couched in civil law or criminal pro- 
ceedings, is punishment for an offense. Id. 
The theory of political security rests npon 
the fact that mankind are endowed with 
certain inalienable rights,— life, libei'ty, and 
the pm-suit of happiness,— and any depriva- 
tion or suspension of those rights is a pun- 
ishment, and can be no otherwise defined. 
This same doctrine is laid down in Ex parte 
Garland, Id. 344, and in the argument of 
that case counsel referred to numerous au- 
thorities to prove the fact that disqualifica- 
tion from office-holding is punishment. Judge 
Goldtbwaite— [Ex parte Dorsey] 7 Port [Ala.] 
298— held this ground, and questioned whether 
any ingenuity could devise a punishment more 
calculated to operate on the public mind. 
Spencer, C. J., had remarked that the dis- 
franchisement of a citizen is no unusual pun- 
ishment for treason. So the very law un- 
der which, the indictment against Mr. Davis 
is framed, expressly excludes from fedei-al 
offices those who engaged in the rebellion or 
insurrection. It might, then, be taken for 
granted that the third section of the four- 
teenth amendment does inflict punishment 
for certain offenses set forth on its face, ta 
wit, having engaged in rebellion after taking 
an oath to support the constitution of the 
United States. The act of 1862 [12 Stat. 590] 
had prohibited those who had committed this 
offense from holding federal offices, and this 
constitutional amendment went still further. 
It presa'ibed disqualification from holding 
state offices; and there is no fact or count 
in that indictment that is not embraced in 
the terms of the third section of this con- 
stitutional amendment. The question then 
ai'ises, is this punishment set forth in section 
three exclusive or cumulative? The defend- 
ant's counsel hold that it is exclusive, and 
affords the only rule of punishment in the 
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cas© of Mr. Davis, who is at this moment 
suffei'ing under that penalty. The gentle- 
men on the other side will hardly deny that 
such a rule of construction must he adopted 
as will place the amendment in harmony with 
other parts of the constitution. Can the third 
section of fliis amendment he so consti'ued, 
without sti'aining it, as to take away from 
it tlie sting of heing an ex post facto law? 
If there was one construction that would 
make it an ex post facto law, and another 
that would not, the court should undoubtedly 
embrace the latter: the construction which 
makes it beneficent, and makes it harmonize 
with other provisions of the constitution. If 
it be construed that this provision is cumu- 
lative, or prescribes penalties in addition to 
those laid down in the acts of 1790 and 1SG2 
[1 Stat 117; 12 Stat 590], then by every 
rule of construction it is made an ex post 
facto law. This third section, unlike the 
others, refers only to past ti'ansactions; it 
has no force whatever upon the participators 
in any future rebellion. In [Cummings v. 
State of Missoui-i] 4 Wall. [71 U. S.] 328, an 
ex post facto law is defined to be one that 
prescribes additional punishment for crimes 
committed before its passage. The conclu- 
sion is irresistible that if the punishment 
prescribed is cumulative, this is an ex post 
facto law. But if the punishment is exclu- 
sive, — the last expression of the national will 
on the subject,— it gives the whole punish- 
ment, and nullifies all conflicting acts. Then 
the conclusion that it is ex post facto is es- 
caped. For although punishment may be in- 
flicted by a new law for offenses ah'eady com- 
mitted, if the new law prescribes a lighter 
punishment it is not an es post facto law. 
Otherwise, it is a bill of attainder, or at 
least a biU of pains and penalties, which is 
a legislative dedai'ation by which a higher 
punishment is fixed for an offense ah*eady 
committed. Now, if this section is construed 
exclusively, the sting of a bill of attainder is 
taken away, and it is a matter of mercy in- 
stead of a matter of wrath. He asked the 
court to" put the beneficent construction upon 
it True, there is no distinct provision in 
the constitution that no man shall be punished 
t\^ice for the same offense; but there is a 
principle in the Anglo-Saxon heart, and ac- 
knowledged everywhere, which forbids such 
a monstrous thing. It is not less than a con- 
stitutional provision. However slight the 
punishment may be, when a man receives 
that he goes free. Jefferson Davis has been 
punished, and is now imdergoing punishment. 
The law under which he is punished is its 
own interpreter and executioner, and the dis- 
trict attorney has nothing to do with it. The 
punishment he repeated, is now being in- 
flicted by the voice of the American people, 
who have tried him and pronounced the sen- 
tence that he shall be disaualified from hold- 
ing any ofiace, state or federal. Fm-ther, tliis 
law is a special provision, and supersedes all 



general provisions with reference to a gen- 
eral object Before this combination all gen- 
eral statutes, whatever they are, must pass 
away and not be considered. It is also a 
constitutional provision. These other enact- 
ments are statutes at large made under the 
constitution; this is a specific provision of 
the constitution itself. If there is any dis- 
crepancy between this and the general act^ 
or if both meet the case, but in a different 
manner, the statute goes down and the con- 
stitution prevails. It says that the punish- 
ment shall be deprivation from office; the 
statute says imprisonment. If you enforce 
the statute you go further than the .consti- 
tution provides. But if he was wrong in all 
this, and if the constitutional amendment 
is to be degraded into a statute and sti-ipped 
of its force, he would insist still, that being 
the last legislative expression of the will of 
the people, it should prevail. He quoted Rex 
T. Davis, 1 Leach, 271, to prove that where 
a statute makes an offense punishable as a 
felony, and another inflicts a milder punish- 
ment, the latter must prevail. Again, every 
statute repeals all statutes repugnant thereto 
without a repealing clause. Com. v. Kimball,. 
21 Pick. 373; Nichols v. Squire, 5 Pick. 168. 
Another position taken was, that it was the 
design of the law-makers to make disqualifi- 
cation from office the only punishment for 
engaging in the late Rebellion. Nobody even 
suggested the pimishment of any but the 
leaders, and very few of them. In the lan- 
guage of Bm'ke, "You cannot bring an indict- 
ment against a nation." If all who engaged 
in the rebellion were tried, where could a 
jury be found? How could a man be convict- 
ed without perjury ? Everybody was on either 
one side or the other. How, tiien, could im- 
partiality be secured? All this was seen, and 
the plan of selecting for punishment those 
who had enjoyed the confidence of the people, 
and led them into rebellion, was settled upon. 
In this view it was a beneficent enactment; 
otherwise it was monstrous. 

"When Judge 6uld concluded, Mr. Dana in- 
quired what com'se the court would take in 
reference to the session. 

THE CHIEF JUSTICE said there would 
be no recess. The court would sit until half- 
past 3 o'clock, and then adjourn until to- 
morraw. 

ilr. Dana said, the counsel for the United 
States had hacl no opportunity to. confer, 
and as the motion had been on a point un- 
expected to them, and probably to the court 
they desired time to look over authorities. 
This was an entirely new proposition in law, 
for which there is no precedent. Such a 
case could not arise under any but a written 
constitution. It was natural, under these 
ch'cum stances, that time should be desked 
for reflection. 

THE CHIEF JUSTICE inquired about 
what agreement had been made in regard 
to the number of speeches on either side. 
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Mr. O'Conor said that Judge Ould and 
himself were the only speakers on the side 
of air. Davis. 

Mr. Beach asked that he and Governor 
Wells micrht be heard for the government 
that afternoon, and Mr. Dana to-day. This 
proposition was acceded to, and the court 
took a recess for an hour. 

Before the recess THE CHIEF JUSTICE 
thought proper to say that the court had not 
been sm*prised, as intimated by Mr. Dana, 
at the ground taken by the defendant. The 
course of the argument was anticipated, as 
it was expected that the point to be urged 
was the common principle of constructive 
repeal. 

Mr. Beach opened the argument in oppo- 
sition to the motion. Quoting the terms of 
the third section of the amendment, and ad- 
verting to the defendant as being among 
the persons designated in the section, he pro- 
-ceeded to combat the essential proposition 
on which the motion was founded. This 
proposition was, that the third section of 
the amendment had repealed the act under 
which the indictment was framed. If the 
act had been repealed, no prosecution, of 
course, could be maintained under it, but he 
denied that there had been any such repeal, 
either in terms, or by implication or upon 
any justifiable theory as to the purpose and 
object of the amendment There was clearly 
no exj)ress repeal— and having stated the 
iniles and cited the authorities by which the 
courts are governed on the question of an 
implied repeal, he maintained that under 
none of these rules, and on none of these 
authorities, could the act be regarded as re- 
pealed by implication. There was no con- 
flict whatever between the act and the con- 
stitutional provision— no repugnacy, no in- 
consistency, much less that degi-ee of either 
essential to an implied repeal. The amend- 
ment prescribed no new or different punish- 
ment for having engaged in insurrection or 
rebellion. To prescribe punishment for 
crime was not its purpose — was no part of 
its pm'pose. It was directed, in the section 
under consideration, to the end of securing 
the administration of the government, state 
and national, in the hands of those who had 
never been in insurrection against it, and 
although disabilities were thereby imposed 
upon the individuals described in the sec- 
tion, this was but the incidental consequence 
— ^not the substantive purpose of the amend- 
ment Surely it was competent for the na- 
tion — without thereby declaring impunity 
for their offenses— to provide, by constitu- 
tional enactment, that men who had waged 
a great but unsuccessful war for its destruc- 
tion, should not be afterwards admitted to 
its councils. Adverting to the history of 
the period, he argued to show that no such 
consequence as that assumed was in the 
mind either of the congress which proposed, or 
of the legislatures which ratified the amend- 



ment. The number of persons falling with- 
in the category of the third section was a 
very small one, embracing, however, the 
originators and prominent actors in the 
great civil strife — among them, the accused, 
who was its head and front; was it to be 
supposed that this class had been singled 
out by the nation as objects of special and 
peculiar favor, and that the design was to 
exempt them wholly from criminal responsi- 
bility, while the great crowd of humbler of- 
fenders, who had but followed the lead of 
these, their chiefs, were to be left exposed 
to fines, forfeitures, and imprisonments? 
The ground of the present motion was, that 
just this discrimination was intended— a dis- 
crimination which proclaimed amnesty to 
the leaders, and denounced pains and pun- 
ishments upon the rank and file of the Re- 
bellion. Such a theory of the amendment 
was in direct reversal of the known national 
sentiment in this regard— was repugnant 
both to the instinctive and deliberate prompt- 
ings of an enlightened people, and could 
have no adequate support, except in terms 
which should admit of no other. Brought 
to the test of any standard, whether to the 
narrower and more technical one to be found 
in the established rules for the construction 
of the written law, or to the broader one to 
be found in the recognized principles which 
guide and determine the conduct of civilized 
communities imder circumstances like those 
which brought about the adoption of the 
constitutional amendment, the proposition 
on which the motion rested, and the motion 
itself, must fail. 

General H. H. Wells, with the district at- 
torney. 

This motion to quash, separated from what 
is manifestly irrelevant, rests upon the as- 
sumption that the third section of the four- 
teenth amendment of the constitution re- 
peals the former laws punishing treason and 
rebellion. The repeal is not, however, sup- 
posed to be contained in any expressly re- 
pealing clause or language, but it is claimed 
that the language of this third section re- 
peals the old law by implication. How this 
repeal by implication arises does not appear 
very dear, even to the acute perception of 
the learned counsel who opened this dis- 
cussion. We are justified in saying so, be- 
cause he builds chiefly, not on the language 
employed, nor upon any manifest repug- 
nancy between the old law and the new 
one, but finds it necessary, if we understood 
his argument, to establish these propositions, 
and in about this order: 1st. That the third 
section of the fom*teenth amendment is, as 
to the accused, either a bin of penalties or 
a pardon. 2d. That whichever it be, it 
executes itself, it takes effect from its date, 
and needs no legislative action to give it 
effect or force. 3d. Whether it is the one 
or the other is simply a matter of legal con- 
struction. 4th. That the court should give 
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the language employed such a construction 
as will, if possible, harmonize the old and 
the new law, such construction should also 
he given as will render the last provision or 
enactment free from the objection of being 
ex post facto. 5th. The constitutional pro- 
vision is inconsistent and incompatible with 
the old law, and therefore it, by implica- 
tion, repeals the former enactment. 

In discussing only the Question of repeal 
as is my duty on this occasion, I am at the 
outset greatly inclined to doubt the correct- 
ness of the conclusion arrived at by the 
counsel, because the repeal he has imder- 
talien to establish is not the clear, natiu-al, 
or inevitable result and consequence that 
must follow, because the two enactments are 
so utterly incompatible that they can not 
stand together; but it is, on the other hand, 
the doubtful result of an involved, compli- 
cated argument, founded upon many prein- 
ises, the failure of any one of whicli is ab- 
solutely fatal to all that follows. Clearly, 
the section of the constitution which is re- 
ferred to, is a bill of penalties, and it is as 
certainly not a pardon. That it is not a 
pardon is manifest, because it declares or 
imposes a disability as the consequeiice, or 
as a punishment for doing the act men- 
tioned, and it authorizes a remission of tlie 
penalty by congress— a method of restora- 
tion laclcing all the distinctive featiu-es of a 
pardon. That it is not a pardon of the of- 
fense of which Mr. Davis stands indicted is 
evident, because the offense described in the 
third section is not the same as that for 
which he is indicted. The offense there 
named is "engaging in insmTection or re- 
bellion against the United States, or giving 
aid or comfort to the enemies thereof." He 
is indicted for treason in levying war against 
the United States. The offenses are not only 
totally unlilie, but the persons against whom 
the penalties are declared are not the same. 
Any citizen who levies and carries on ac- 
tual war against the United States is guilty 
of treason, but the pains of the third section 
are directed only against those who, having 
previously taken an oath as a member of con- 
gress, an ofiicer of the United States, a mem- 
ber of a state legislature, or as an executive 
or judicial officer of any state to s\ipport the 
constitution of the United States, afterwards 
engaged in insurrection or rebellion. How, 
then, can it, for the purposes of this discus- 
sion, be material whether or not this consti- 
tutional provision executes itself? How 
Avould an admission of the fact, either way, 
touch tlie question of repeal of the old law? 
It certainly can not be material either tliat 
the true intent and meaning of the statute 
is arrived at by construction, instead of 
standing out clearly upon the face of the law. 
Of this section it is enough to say, that to 
every man's comprehension it punishes a new 
offense, and a different class of persons. 
From the old law ordinarily the language 
used in the constitution is, "congress shall 



have power," for instance, to punish coun- 
terfeiting. Here the constitution declares 
the penalty, and authorizes congi-ess to re- 
lieve from it, who? not those who have been 
tried and found guilty of treason, but those 
who, deeming themselves disabled from hold- 
ing office, ask to have their disabilities re- 
moved. It is difficult to disbelieve that this 
third proposition is not stated mainly to af- 
ford an opportunity conveniently to enim- 
ciate the one which follows it. It is the 
scaffolding which was designed to support 
something else, that would not stand by it- 
self. "What need is there for raising either 
of them, for after all the whole substance 
of the matter is embraced in the fifth state- 
ment, to wit, that the third section of the 
fourteenth amendment is incompatible with 
the old law, and therefore the latter must 
j-ield to it The only pertinent inquiry is, 
Are they incompatible? If there is no such 
incompatibility the discussion is at an end- 
both the law and the constitution stand. 

The substantial questions of law presented 
here, are by no means novel or difficult, and 
would perhaps, be agreed to by us all— they 
may be convenientiy stated tlius: An indict- 
ment can not be sustained upon a statute 
which has already been repealed, unless the 
repealing act contains a saving clause. That 
the declaring of a less penalty for the same 
offense, operates as a repeal of the old pen- 
alty. To both of these propositions I certain- 
ly cordially assent— and they are in fact 
abundantiy supported by the highest author- 
ity, and the soundest reason. It is, however, 
only necessary in their support to say that, 
in the very nature of things, no person can 
be punished for a statutory offense, unless, 
at the veiy moment when sentence is pro- 
nounced upon him, the statute itself exists 
in full force and vigor. On the other hand, 
it is also as evident that the statute under 
which the accused stands charged has not 
been repealed in terms, ibut if repealed at all 
it is by implication only. That the repeal of 
statutes by implication is not favored. There 
must be a positive repugnance between the 
provisions of the new law and the old to work 
a repeal by implication, f^^ood v. U. S.] 16 
Pet. [41 U. S.] 342; Wilson v. Rousseau [Case 
No. 17,832]; Foote v. Silsby [Id. 4,916]; Asp- 
den's Estate [Id. 589]; Yandever v. Tilgh- 
man [Id. 16,846;] U. S. v. Twenty-five Cases 
of Cloths [Id. 16,563]; [Taylor v. U. S.] 3 
How. [44 U. S.] 197; Morlot v. Lawrence 
[Case No. 9,815]; Sedg. St & Const Law, 
123 et seq.; Norris v. Crocker, 13 How. [54 
U. S.] 429. We maintain confidently that 
between the statutes under which this indict- 
ment was found, and the third section of the 
fom'teenth amendment, there is no repug- 
nance—nor could there be any, by any pos- 
sible construction of the two, Because; 1st. 
The offenses are not the same. One is trea- 
son requiring an overt act of levying war to 
constitute it; the other is insurrection or re- 
bellion, which may be committed by simply 
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giving counsel to enemies or others raising 
insui-reetion. 2nd. The third section of the 
amendment only deprives one class of per- 
sons—those who for a certain purpose, have 
taken a certain oath— of one privilege, that 
of office-holding. 

It not unfrequently occurs that by the do- 
ing of one act two offenses are created; for 
instance, burglary and larceny— would it be 
maintained that a statute which repealed a 
former statute punishing such a burglary, 
as a burglaiy, would also by implioation re- 
peal the other statute that defined and pun- 
ished the larceny as a larceny? The truth 
is, that the two offenses are perfectly dis- 
tinct. A person might be guilty of one, and 
not guilty of the other— or the same acts 
may constitute botli offenses, as where one 
who had, after taking an oath as a member 
of congress to support the constitution, af- 
terwards engaged in insurrection and re- 
bellion, and in doing so, had also levied war 
against the United States, and thus com- 
mitted treason. He would thereby be guilty 
of two offenses, punishable one capitally, 
and the other by a political disability. In 
such a ease — and it is this case — the two stat- 
utes stand well together, and there is neither 
inconsistency nor incompatibility. The con- 
stitutional provision does not repeal the old 
law. 

Richard H. Dana, Jr., for the United States. 

The defendant is indicted for treason by 
"levying war" against the United States. 
By the constitution (article 3, § 3), treason 
can be committed in but two ways— one, 
the actually levying war against the United 
States; and the other, the adhering to their 
enemies, "giving them aid and comfort." 
Since the case of U. S. v. Ghenoweth [Case No. 
14,702], it has been assumed that giving aid 
and comfort to rebels in arms against the 
government in a civil war, does not come 
within the second branch of ti'eason, and the 
defendant is not indicted for anything less 
than the actual levying of war. Nothing, 
therefore, can be a defense to this indict- 
ment, unless it is a denial of the levying of 
war, or is a bar to proceedings against the de- 
fendant for that exact offense. 

The pleadings and arguments before the 
court established the fact, for the pm-poses 
of the opinion of the court, that Jefferson 
Davis had taken the oath as a member of 
congi'ess, and, while such member, "engaged 
in insurrection and rebellion," against the 
United States. It is contended that article 
14, § 3, of the amendments of the constitution 
is a bar to any further proceedings against 
the defendant on this indictment for treason. 
The position taken by the defendant's coun- 
sel is that by the effect of this amendment, 
the defendant has already suffered punish- 
ment or a penalty for the act charged in the 
indictment. The part of tlie amendment re- 
lied upon is as follows: "No person shall 
be a senator or representative in congress, 
or elector of president and vice-president, or 



hold any office, civil or military, under the- 
United States, or under any state, who, hav- 
ing previously taken an oath as a member of 
congress or as an officer of the United States, 
&c. * * * to support the constitution of 
the United States, shall have engaged in in- 
smTection or rebellion against the same, or 
given aid or comfort to the enemies thereof. 
But congress may, by a vote of two-thu.-ds of 
each house, remove such disability." The 
fifth section of the article of amendment is 
as follows: "The congi-ess shall have power 
to enforce, by appropriate legislation, the 
I provisions of this article." It is conceded 
by the counsel for the defendant, that con- 
gress has not provided any method of pro- 
ceeding against a person under section three 
of this amendment, or of ascertaining or 
declaring any disability affecting any indi- 
vidual thereunder; and, of course, it is fur- 
ther conceded that there have been no pro- 
ceedings against the defendant of any char- 
acter whatsoever— judicial, legislative, or ex- 
ecutive—under that section. On such a con- 
cession there is no position left to the de- 
fendant except to argue that the amendment 
of the constitution executes itself by the mere 
fact of its existence on every person who 
may come within its scope. But even this 
is not enough. It is further necessary for 
the defendant to contend, and his counsel 
does contend, that the adoption of that 
amendment by the people is a repeal of the 
statutes against treason in force when it was 
adopted, as to all persons who come within 
its terms. 

Upon this statement it appears that there 
are two questions for the court:— First, does 
amendment 14 inflict a punislimenr or pen- 
alty, in the sense of the criminal law, so as 
to come within the category of criminal stat- 
utes? Second, if it does inflict a punishment 
in that sense, is it for the offense of ti-eason 
by levying war, so as to repeal the penalties 
in the statute against treason? 

First. The fom'teenth amendment is. not a 
mere provision of a ci'iminal law to punish 
individuals for offenses. It is a permanent 
addition to our organic political system, for 
the purpose of securing fidelity in the admin- 
istration of office. It is highly improbable 
that the people would put into the constitu- 
tion mere punishments and penalties on in- 
dividuals, to take effect by the force of the 
constitution itself, without judicial proceed- 
ings, for the pm'pose of ascertaining the 
guilt of the party. Tt is far more probable 
that the purpose of a constitutional provision 
would be a general permanent provision re- 
specting classes of persons entitled to hold 
office. The constitution establishes many 
disqualifications for office, as of age, foreign 
birth, &c., showing that the whole people are 
not willing to leave the selection of offices 
entirely to the discretion of a majority of 
voters in a locality, as to the particulars 
specified. Disqualifications have also been 
established by congress, as in the case of a 
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person attempting to corrupt a judge, or 
guilty of certain frauds upon the revenue. 
The act of 1862, c. 195 (12 Stat. 590), provides 
that every person guilty of either of the of- 
fenses desa-ibed in that act shall he forever 
disqualified to hold any office under the 
United States; and the offenses specified are 
treason, and rebellion or insurrection; and 
for each offense the usual criminal punish- 
ments — death, imprisonment, and fine— are 
provided. Suppose that by one act of con- 
gress certain high crimes of a political char- 
acter were declared, and specific punish- 
ments provided for each, as death or impris- 
onment Suppose a subsequent statute 
should provide that no persons convicted of 
4iny of those crimes should hold certain po- 
litical ofiices specified. Could it be seriously 
contended that the latter statute repealed all 
the penalties of the prior statute? Suppose 
^ statute should now be passed that no per- 
son guilty of pecuniary frauds in office 
should be qualified to hold any office of pecun- 
iary trust, for a certain time. Would any 
court decide that the statute repealed all 
penalties for pecuniary frauds by officers? 
Would it not be far more reasonable to hold 
that the statutes declaring disqualifications 
were political, and not criminal? But the 
^irgument is far sti'onger in the case of a 
provision in the constitution, permanent in 
its character, claimed to operate by its own 
force. There are some things in the lan- 
guage of the amendment which should be 
■considered. The phraseology is not that of 
penal or a-iminal law. It does not say that 
persons guilty or convicted of certain of- 
fenses shall be disqualified. The phraseolo- 
.sy is that of a general provision of public 
policy — "No person shall be a senator, &c. 
=* « « who, having previously taken an 
•oath as a member of congress, &c. * * * 
-Shall have engaged in insurrection or rebel- 
lion." Moreover, not only is there no word 
■of criminal or penal law used, as "guilty" 
-or "convicted," but the amendment de- 
nominates its consequences a "disability." 
"Congress may, by a vote of two-thirds 
of each house, remove such disability. 
If, then, the court will consider, first, the 
probabilities arising from tlie fact that this 
provision is found in the organic law; sec- 
ond, the necessity of providing in the organic 
law for qualifications for office; and lastly, 
the phraseology of the amendment, we re- 
spectfully submit that it can come to no 
other conclusion than that the amendment, 
In this respect, establishes certain disquali- 
fications for certain offices as part of om* po- 
litical system, and was not intended by the 
people to interfere with existing a-iminal 
.4ind penal provisions of the statutes. Prob- 
ably nothing would more surprise the people 
■of the United States than to learn that, by 
.adopting amendment 14, they had repealed 
-all the penalties against treason, insin*rec- 
"tlon, or rebellion. 

The construction contended for by the 



defendant is made extremely improbable 
by another consideration. Its effect would 
be to relieve persons holding high office, 
and therefore the more guilty, from the 
penalties of death or imprisonment, and 
leave those penalties in fuU force against all 
persons engaged in a rebellion who did not 
at the time hold public office. It is in the 
highest degree improbable that the people 
have established a discrimination so unjust 
and absurd. It will also be observed that 
there is nothing in the amendment maldng it 
solely reti-oactive. On the conti-ary, it is 
clearly a pei-manent provision, prospective as 
well as retrospective. The effect of the con- 
struction contended for would be that, in all 
future rebellions or insmTections, no office 
holders under a state or the nation could be 
punished in any other way than by disquali- 
fication for holding certain offices, while all 
persons not holding office when they engaged 
in the rebellion would be left subject to any 
penalties provided, or that might afterwards 
be provided, for such crimes. It is also 
worthy of consideration by the court that 
while the constitution confers the power of 
granting pardons for offenses against the 
United States solely upon the president, the 
"disqualification" proposed by this amend- 
ment, is lett to be "removed" by a vote of 
congress. 

It has been contended that disqualification 
for office is a punishment in the sense of the 
criminal law. In support of that position the 
counsel have cited Ex parte Garland, 4 Wall. 
[71 U. S.] 333, and Cummings v. State of 
Missom-i, Id. 277. But in those cases the 
com*t said nothing inconsistent with om* po- 
sition. On the contrary, the opinions seem 
to assume that disqualifications touehlngmere- 
ly the tenure of public office are not neces- 
sarily penal, and the court held that the dis- 
qualifications in those cases were penal, be- 
cause they affected men in the ordinary pur- 
suits of life as private citizens. Indeed, dis- 
qualifications for office have no necessaiy 
connection with crimes or penalties. The ac- 
cidents of birth or age impose disqualifica- 
tions as serious as those which result from 
fault. It is entirely competent for the peo- 
ple to declare that persons found in certain 
predicaments shall be deemed unfit to hold 
certain offices. Public good may require such 
a provision, whether the person's being in 
the given predicament is or is not the result 
of misconduct; and, if it be the result of 
misconduct, there is no reason why the guilty 
person should not also be punished by the 
usual criminal penalties- Another objection 
is that if the amendment inflicts a criminal 
punishment, and operates upon this defend- 
ant, it is ex post facto; and, as there are no 
judicial proceedings, it is subject to the ob- 
jections which exist against bills of attainder, 
and bills of pains and penalties. It is not to 
be presumed that the people made provisions 
of that character. 

Second. Assuming that amendment 14 does 
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inflict a criminal penalty retroactiyely and 
by its own force— the question remains wheth- 
er it necessarily touches the crime of ti'eason 
by levymg war, so as to repeal penalties for 
that offense. There is no constructive repeal 
of penalties unless the offense is identical, 
and there is a positive repugnance between 
the last and the former penalties, or they are 
in-econcilably inconsistent Repeals by im- 
plication are not favored, and new provisions 
of law are presumed to be cumulative, aux- 
iliary or otherwise, and not to operate as re- 
peals. Wood V. XJ. S., 16 Pet. [41 U. S.] 342, 
362; In re Aspden's Estate, 2 Wall. [69 U. 
S.] 36S; Davies v. Falrbank, 3 How. [44 U. 
S.] 636; McCool v. Smith, 1 Black [66 U. S.] 
459; Harden v. Gordon [Case No. 6,047]; 
Harford v. U. S., 8 Cranch [12 U. S.] 109; 
Sedg. St & Const Law, 127; 1 Bish. Cr. 
Law, § 197 et seq. But the amendment 14 
and the statutes against treason do not re- 
late to the same offense. The words "ti'ea- 
son," "levying war," are among the most 
ancient phrases of political criminal law, in- 
troduced into our system at the beginning, 
and having an established judicial and legis- 
lative consti-uction. The amendment avoids 
both those phrases, ex industria, and selects 
other phrases the construction of which is 
equally well settled, viz., "insmTection or re- 
bellion," and "giving aid and comfort to the 
enemies." 

Although treason by levying war, in a case 
of civil war, may involve insiuTection or re- 
bellion, and they are usually its first stages, 
they do not necessarily reach to the actual 
levying of war. The act of 1793, c. 36 (1 
Stat 424), assumes that parties may be in a 
state of insurrection, and be treated as insm-- 
gents, before the president can issue a proc- 
lamation requiring them to retire to their 
homes before a time named; and it is only 
after disobedience to that proclamation that 
he can use the militia or land or naval forces 
against them. In the Prize Causes, 2 Black 
[67 U. S.] 635, it was decided that in the case 
of an instant levying of war, where the par- 
ties did not rest at the stage of mere insur- 
rection or rebellion, the president might use 
the land or naval forces at once. In the 
same case, it was decided that, if the acts of 
the parties concerned amounted, in extent 
and character, to a levying of war against 
the United States, the government, in all its 
branches, might resort to blockade, and the 
seai'ch of neutral vessels on the high seas, as 
in the case of a war inter gentes; and this 
levying of war was fully recognized by the 
nations of Europe as establishing a status of 
belligerency on the high seas. It can not be 
supposed that all these powers would be de- 
veloped, and all these rights exist, from the 
mere fact that the acts of parties amounted 
in law to "insurrection or rebellion," if they 
did not advance to the stage of actual levy- 
ing of war. Nor is the levying of war any 
less treason, or to be regarded by the judi- 
ciary as anything else than treason, because 



its fii'st developments may have been rebel- 
lious and insm'rectionary in their character. 
The acts of 1861 and 1862 (12 Stat 284, 589) 
recognized 'the distinction in the most com- 
plete manner; and for treason, which re- 
quu'es a levying of war to exact the penalty 
of death, or of imprisonment not less than 
five years, and fine not less than ten thou- 
sand dollars; while engaging in "insurrec- 
tion or rebellion" is pimished by imprison- 
ment not exceeding ten yeai-s, or fine not ex- 
ceeding ten thousand dollars, or botli. The 
judicial depai'tment of the government has 
recognized this distinction, and has treated 
several cases of insm*rection with armed 
force as not cases of "levying war." U. S. v. 
Hoxie [Case No. 15,407]; U. S. v. Hanway 
[Id. 15,299]; and Grier, J., in the Prize 
Causes, 2 Black [07 U. S.] 035. There is an- 
other respect in which the amendment and 
the statutes against levying war are divcrso 
intmtu. The offense to which the amend- 
ment refers is the breach of the ofiicial oath 
and duty, by the engaging in rebellious acts 
after taking the oath of office. The oath and 
the holding are of the essence of the offense. 
The statutes against levying war have no ref- 
erence to official duty, and the indictment in 
this case does aver that the defendant held 
an office, or had taken an oath of office. 

On the whole, we respectfully submit that 
the true construction of the fourteenth amend- 
ment is, that the people of the United States 
have, as a part of their pohtical system, es- 
tablished a rule that certain offices shall not 
be filled by persons who, having once ffiled 
them, have broken then* oaths by joining an 
insurrection or rebellion, whether they have 
or have not actually levied war against the 
United States, in the sense of the criminal 
law; and that this general provision of a po- 
litical and organic character is not incon- 
sistent with, and does not repeal criminal 
and penal statutes respecting treason by the 
levying of war. 

Mr. Dana was followed by Mr. O'Conor, 
who closed the argument for the defendant. 
He said: 

This motion has been met in a manner 
which reflects credit upon the govei-nment, 
its officers, and their associates. No facts are 
denied; no forms or special pleadings are in- 
sisted upon, nor are any technical impedi- 
ments whatever interposed. By their con- 
sent a great judicial question is withdrawn 
from the inappropriate forum to which mis- 
conceptions had attempted to consign it It 
was presented to the proper tribunal at a 
time and place, and imder circumstances well 
calculated to secm-e a just solution. This 
tribunal is the highest which could take cog- 
nizance of the case, and its presidency is oc- 
cupied by the foremost of our judicial magis- 
tracy. These facts unite with cherished 
reminiscences to dignify the occasion. This 
state gave birth to Washington, the father of 
our republic; and here in its capital city, and 
in this very com't, sat in judgment the most 
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renowned and revered of our past chief jus- 
tices, wlien as an oracle to guide liis o^vn and 
succeeding times, he gave the first practical 
illustrations of American law concerning 
treason. In these aspects the venue is for- 
tunate, whilst in any other it would have 
been most unfit. Some who are wholly in- 
competent to deal with such ctuestions, or to 
comprehend the necessities of a transaction 
greatly peculiar and exceptional, would not 
have allowed the forensic debate now in 
progress. They would fain have enacted 
here an absurdly grotesque drama. They 
would have impanelled twelve Virginians as 
a jmy for the investigation of disputable 
facts, requiring them to hear proofs, atten- 
tively to consider arguments tliereon, and 
gravely to respond on oath to the inquiry 
whether Jefferson Davis had participated in 
the great territorial civil war recently pend- 
ing in the state, of which he was the known 
and acknowledged chief. When it is consid- 
ei-ed that the hostile territory embraced the 
entire length and breadth of the state, and 
impressed upon all its inhabitants for the 
time, including the jury themselves, the char- 
acter of public enemies to the government, no 
commendation can be deemed too high for 
the enlightened resolve which has rescued 
om* jm'isprudence from the stigma of toler- 
ating such a procedure. That resolve on the 
part of the government's law advisers is 
itself a concession that such indictments as 
those before you are not. sustainable. It is 
persuasive evidence that the constitutional 
amendment now under consideraiion was 
framed with intent to prevent the further 
employment of such instrumentalities in 
spreading vexation, terror, and annoyance 
amongst the vanquished people of the south. 
"When military resistance and every other 
form of organized opposition to the govern- 
ment had ceased, the congress, the states, 
and the people, properly turned their atten- 
tion to the restoration of tranquillity, and no 
measm*e could have been adopted more con- 
ducive to that end than this third section of 
the new fourteenth article, provided it shall 
here receive the benign and politic constnic- 
tion for which we contend. It enacts in sub- 
stance that no person shall hold any office, 
civil or military, under the federal govern- 
ment, or under any state, who, having pre- 
viously taken an official oath to support the 
constitution of the United States, shall have 
engaged in insui'rection or rebellion against 
the same, or given aid or comfort to the ene- 
mies thereof. The first proposition of my as- 
sociate. Judge Ould, is that, whatever may 
be its efi:ect, this constitutional provision ex- 
ecutes itself, and requires for its complete 
enforcement no judicial action. This is too 
manifest for denial, and seems to be conced- 
ed. In the second place, he claimed that it 
inflicts a punishment This is denied; and 
on me devolves no further duty than that of 
sustaining his argument in this respect 
against the objections made to it No more 
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need be done, for if that point can be sustain- 
ed the indictments must be quashed. 

And from all inquiry into merely technical 
interpretations, common sense could not fail 
to discern that disqualification to hold ofiice 
is a pimishment. The persons upon -whom 
the sentence here operates qre those who 
have ah'eady held official station, and been 
accustomed to the honor and distinctions 
which flow from the possession of politiail 
power. They are, and have long been the 
elite of their section. They have been rever- 
enced as its guides and leaders throughout 
whatever of good or evil has marked its his- 
tory in theh' day. In the defeat of their en- 
terprise, the slaughter of friends in the field, 
the loss of fortune, and the ruin and desola- 
tion consequent upon these things, there are 
entailed upon them woes that might satiate 
any ordinaiy thirst for vengeance: all that, 
however, relates merely to the past. But in 
stamping upon such men the dishonorable 
brand of perpetual incapacity for public trust, 
is it possible to maintain that ho punishment 
is inflicted? Most other penal inflictions 
touch only the person; this wounds the mind. 
It condemns the proud-spirited leader of his 
counti'ymen in peace and war, henceforth to 
walk his native soil in a rank far below the 
humblest of his former servants — a moral 
leper stigmatized in the constitutional law 
as unworthy of any trust, however trifling. 
In case of a foreign invasion he is indeed al- 
lowed to bare his bosom on the field in Jiis 
country's defense, but this must be done, if 
at all, in the ranks as a private. Though 
among the bravest of the brave, and endowed 
with great ability to lead or otherwise exe- 
cute the duties of a soldier, he may not be 
able to serve in the ranks, for physical 
strength is not always an accompaniment of 
intellectual excellence. In such a case the 
glorious privilege of contending for his coim- 
try, and surrendering life, if needful, in her 
behalf, is virtually denied him. And this for 
what reason? Why, because he is a pro- 
claimed traitor and quasi perjurer. It is be- 
cause untried and unheard he has been con- 
demned as utterly unworthy of tnist or con- 
fidence. Seclusion from the paths of duty, 
honor, and renown, by an i]preversible convic- 
tion for asserted perjury is surely an inflic- 
tion, and as against the dass in question is 
the severest that human ingenuity could have 
devised. It was not only of the severest na- 
ture, but according to the conception enter- 
tained of the offenders by those who devised 
it, the most poignantly afflictive. It touched 
precisely the offending part. Thek' crime 
was deemed the offspring of a lawless ambi- 
tion, and by this disfranchisement, self-re- 
spect was incm-ably wounded— any future in- 
dulgence of ambitious aims was rendered im- 
possible. This view of the subject has been 
treated almost scornfully. Suggesting, with 
truth, that the erring multitude who never 
held office are not, according to our views, 
within the scope Qf this amendment, the 
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learned counsel for tlio government pronoun- 
ces the construction unreasonable. The lead- 
ers have, as he expresses it, added perjuiy to 
treason, and he accounts it unjust to visit 
them with no other penalty than a disqualifi- 
cation to hold office, leaving subject to indict- 
ment and the halter that less culpable class 
who were misled by their arts and contriv- 
ances. A practical discrimination of this 
kind might indeed seem objectionable; but 
the idea is altogether fanciful. Amongst civ- 
ilized nations it has never been thought ad- 
missible or possible to prosecute the multi- 
tude. The undistinguished individual mem- 
bers of a rebellious state have never been 
thus dealt with. No great civil war was ever 
followed by an attempt to inflict punishment 
upon the masses through proceedings in the 
civil tribunals. Even when such forms have 
been dispensed with, and summaiy mifitary 
executions resorted to, none but the most bar- 
barous nations have ever gone so far as a 
decimation of the vanquished. There never 
was any danger or any possibility of such a 
course in respect to the people of the south- 
ern states. Great as is the number interested 
in advising prosecutions, practice illustrates 
the ti'uth of these remarlis. Throughout the 
south nearly every man and woman, nay, al- 
most every child capable of participation, 
gave aid or comfort in some form to the 
cause of their section during some part of 
the recent conflict, yet now, after the lapse 
of three years from its termination, not one 
single private individual of this great multi- 
tude has been prosecuted. The many have 
not been indicted, nor is there any disposition 
or intent to indict them. The counsel may, 
therefore, relinquish his feai-s in their behalf: 
they can dispense with his sympathy: they 
are safe in their numbers and their obscurity, 
so far, at least, as respects the danger of in- 
dictments for treason. Not a single prosecu- 
tion of the kind has been instituted except 
against persons of the very classes named in 
tliis amendment. Of these not more than a 
dozen have been prosecuted; and the govern- 
ment, to its great credit, has never attempted 
to bring one of these to trial. No man w^ho 
fought in tlie Confederate ranks, or otherwise 
sensed the insm-rection in a private capacitj% 
has been indicted. Thus, tlie actual practice 
in this instance is shown to be in conformity 
with the experience of other times and coun- 
ti'ies in dealing with rebellions. In this fact 
is found a full answer to that argument 
against us which, it must be confessed, might 
strike an unreflecting person as plausible. 
Indictments, trials, and formal execution on 
the scaffold for political action deemed crim- 
inal in the peremptoiy judgment of the vic- 
tor, are honors resej-ved for the chiefs only; 
and, tlierefore, in substituting another pim- 
ishment it was quite natm*al that the fram- 
ers of this amendment should have taken 
no notice of the many. An immutable state 
policy provided amply for their protection. 
An assiu*ance to them ^that peace was re- 



stored, Avas indeed advisable. As a measuie 
of statesmanship, it was dictated by wisdom, 
by humanitj^ by pati-iotism, and no form of 
giving expression to that assurance could 
have been moi'e discreet on the one side, and 
more satisfactory on the otlier, than an iri'e- 
versible prohibition of all future prosecutions 
against the leaders. Such was the true in- 
tent and aim of this amendment. General 
amnesties are appropriate to the tennination 
of a civil war. If the constniction contended 
for imparts in practical effect tliat cliai-acter 
to the clause, the court should not be the less 
willing to accept it. Benignity towai'd the 
vanquished has been practiced even by mo- 
nai-chical power; it is eminently worthy of a 
republic. For proof of this I refer to 12 Car. 
II. c. 2, § 23. 

Judge UNDERWOOD. How long after the 
restoration was that? 

Mr. O' Conor. One year. 

CHIEF JUSTICE. That was not a well 
executed amnesty, except by the execution of 
many whom it amnestied. 

Mr. O'Gonor proceeded: 

In the reason of the thing, and according 
to the authorities cited by my associate. 
Judge Ould, disqualification to hold oflBce is a 
punishment, but the constitution itself affords 
positive proof that it is so considered. The 
entire constitution, including all its amend- 
ments, is to be regarded as one instrument, 
and each of its provisions is to be construed 
in harmony with. all others contained in il. 
The first article provides in its thnd section 
that "judgment in cases of impeachment shall 
not extend further than removal from, and 
disqualification to hold office." It then su- 
peradds, that nevertheless "the party convict- 
ed shall be liable to indictment, trial, judg- 
ment, conviction, and punishment according 
to law." If disqualification to hold ofiice was 
not regarded by the fi-amers of the constitu- 
tion as a puni>5hment, this additional provi- 
sion would not have been uecessaiy or prop- 
er; and from its insertion an irresistible im- 
plication arises that within the true intent 
and meaning of the fundamental law, such a 
disqualification is a pimishment inflicted upon 
the individual against whom it is denounced 
or adjudged. The punishment in the section 
just referred to, is there called a "disqualifi- 
cation;" the penalty denounced in the amend- 
ment which we are considering, is called a 
"disability." No jurist will deny that these 
two words as employed in those provisions 
are perfectly and strictly synonymous. The 
new fourteenth article is but a supplement of 
the constitution, and it can not be supposed 
to employ similar language in a sense differ- 
ent from that which governed in framing tlie 
original instrument. If it was not intended 
to make the disability denounced in the 
amendment, and inflicted by it, a substitute 
for any criminal or other prosecution to which 
the persons thus punished might have been 
before liable, a declaration to that effect 
would certainly have been added, as in the 
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clause concerning impeacliments. It is not 
necessaiy to deny tliat preventing the ap- 
pointment or election to public office of per- 
sons deemed unworthy, was an object of this 
amendment. That motive might well cx)-ex- 
ist with the design to punish. Both certain- 
ly governed in framing the first branch of the 
impeachment clause. The second branch 
proves it. Indeed the primary object of all 
ci'iminal law is to protect society by remedies 
for existing or anticipated evils. The object 
is not to wreak vengeance on the individual. 
Still, if the remedy resorted to be in itself 
punitoi'y, a second punishment can not be 
inflicted as of com*se. The express sanction 
of some paramount law is needed to author- 
ize such a departure from general principles. 

The counsel for the government, assuming 
the provision to be prospective, contends that 
our construction would make it hold out a 
standing invitation to every artful man hav- 
ing treasonable objects in view to obtain of- 
fice if practicable, and take an oath to sup- 
port the constitution as a preliminary step in 
crime. It is asked whether one who had 
thus sworn to support the constitution would 
thenceforth stand privileged to engage in 
rebellion against the government, without 
danger of any more serious penalty than dis- 
franchisement, whilst the comparatively ve- 
nial offender who had never been confided 
with a public trust, and had not forsworn 
himself, might be hanged for a similar of- 
fense? This argument loses all force, and 
the illustration becomes pointless, the moment 
it is perceived that the provision is reti-o- 
spective only. Penalties and punishments de- 
nounced'by positive law are prima facie pros- 
pective only: the ordinaiy legislator is rarely 
empowered to give them a retrospect But 
the sovereign authority from which this pro- 
vision emanated was under no other than 
moral restraints in that respect; and it will 
be conceded that the disqualification is de- 
nounced for oifenses previously committed. 
That intent can not be denied, and the words 
employed are adequate to express it. But 
they are whoUy incompetent to include both 
past and future delinquents. To reach the 
latter other words would clearly have been 
necessary: we therefore respectfullj'- insist 
that pre-existing offenses only are within the 
scope of this provision. But if it is to be 
deemed capable of embracing also future of- 
fenders, still its operation as to them would 
be very different. Both the statutory pun- 
ishment and this constitutional disqualifica- 
tion being enacted previously to the offense, 
no principle would be violated by imposing 
both penalties. But so far as this clause 
jiiffects precedent offenses, unless it be taken 
as substitutionary, it would violate natmral 
justice. In that case it would, conti-ary to 
recognized principles, add after the offense a 
new penalty to those which existed at the 
time of its commission. 

■The counsel now representing the govern- 
ment are evidently themselves convinced that 
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tlie motion must prevail if a disability to 
hold office denounced against alleged offend- 
ers for their acts shall be deemed by this 
com-t tlie infliction of a penaltj^ or punish- 
ment. Clearly it is in fact, and was deemed 
a penaltj--; it is impossible to avoid that con- 
clusion. No one can suppose that an addi- 
tional punishment for previous offenses was 
intended, leaving the offenders subject to 
those previously existing. Indeed the gov- 
ernment counsel do not contend for that posi- 
tion: they content themselves with persist- 
ently denying, contrary to the manifest fact, 
that the clause is at all punitory. We trust 
this point will be determined against them. 
It is requU-ed by principles of natm-al justice, 
which have been recognized from the earliest 
times. They are older indeed than any of 
om* written laws. At the close of the Re- 
bellion there were conti-oHing reasons of poli- 
cy in favor of adopting disfi-anchisement for 
participating in the Rebellion as a substituted 
punishment in lieu of the pains and penal- 
ties denounced in the crimes acts. A state 
of things existed which rendered criminal 
prosecutions under these acts inexpedient if 
not absolutely impracticable, yet it was diffi- 
cult to argue successfully against a prevailing 
and irrational outcry for experiments in that 
direction. Many disturbers urged them. 
These persons were not prepared to hear, 
much less to acquiesce in the reasons which 
justified a refusal to keep up a war of in- 
dictments against the southern leaders. 
Sound minds having influence in public af- 
fairs therefore devised this amendment as a 
method of extricating the administration 
from a perplexing dilemma. The constnic- 
tion for which we contend can alone give it 
this effect. Such was, undoubtedly, the intent 
of its framers; and, if so expounded by the 
coui'ts, its operation will be as benign as its 
conception was just, wise, and politic. That 
insuperable difficulties lie in the way of main- 
taining indictments for ti-eason against the 
cliiefs of the late insurrection is obvious. 
That any difficult3% even the slightest, can be 
encountered in such prosecutions is, to be 
sure, utterly incomprehensible to a certain nar- 
row-minded class. The latter view the trans- 
action precisely as they would tlie riotous ac- 
tion of a few school-boys during part of a 
summer afternoon. This coiu't will enter- 
tain a larger and ti-uer conception of its 
nature and consequences. When an insm*- 
rection has reached the dimensions of a ter- 
ritorial civil war, and has upheld its domin- 
ion over a territorj' and people for a consid- 
erable period, the authority of the lawful 
government is suspended in fact, and its mu- 
nicipal laws are suspended for the time, ex- 
cept so far as the rebels adopt and act upon 
them as their own. Consequently, belliger- 
ent rights arise. The lawful government is 
unable in fact to extend any protection to the 
peaceful inhabitants within the rebel lines; 
and, as a matter of policy, it outlaws them all, 
the most innocent and loyal in common with 
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tlie most guilty and disloyal. WomeB, cliil- 
dren, idiots, lunatics, and all who from men- 
tal or physical imbecility are unable to leave 
the country, are denounced as enemies. Not 
only is protection withheld from them, but 
their property, wherever foimd, is seized upon 
as lawful prey and prize by the government 
forces. The supreme court decided that the 
Kebellion in the southern states reached such 
dimensions and acquired such permanency 
as to impress upon the Confederate territory 
and all the people within it, these hostile and 
essentially foreign relations toward the gov- 
ernment of the United States. This state of 
things having existed for several years, and 
over a widely extended territory containing 
millions of inhabitants, it would be manifest- 
ly inconvenient and oppressive if, at the close 
of the conflict, the mimicipal law of the right- 
ful government could at once come into full 
operation in respect to all intermediate bel- 
ligerent acts, and be administered precisely 
as if no such interregnum had existed. The 
Rebellion in this expanded form, with all 
the attributes de facto which belong to an 
independent state, lasted four years; it might 
have lasted forty years, or a htmdi-ed years. 
The same principles of law would apply in 
each of these eases; and it would be a novel- 
ty in jm-isprudence if courts were to disre- 
gard as utterly inconsequential such a long 
exercise of independent power. Such ideas 
can not be practically enforced. Let us im- 
agine a centm-y of successful resistance, and 
the Southern Confederacy at last stricken 
down by the power of the government. If the 
war wrought no change dui-ing its existence 
in the duties of the people and the rights of 
the government, the laws and tribunals of 
the United States would immediately resume 
their sway, all intermediate acts would be 
ti'eated as if the countx*y was, dm*ing the 
whole interval, in its normal condition. The 
great grandson of Jefferson Davis, born in a 
nation de facto maintaining open and ac- 
knowledged war with the United States, and 
whose ancestors for two or three generations 
had stood in that same relation to our gov- 
ernment, might be at once tried and executed 
as a common rebel and ti-aitor. The argu- 
ment for the prosecution in that case would 
be as direct and simple as it is in the present. 
The United States having claimed sovereign- 
ty over the land of his birth at all times from 
the inception of hostilities, had at last main- 
tained its claim by the ultima ratio. He was 
a citizen born; his long and successful resist- 
ance would avail not. It would be deemed 
merely an aggravation of his imputed crime. 
The argument would be brief, and it might 
be thought unanswerable; the indictment 
could be put in due form; and if, as some 
short-sighted people suppose, such a thing is 
practicable in this case, conviction and exe- 
cution might promptly foUow in that case. 
But such a procedm'e would outrage the 
moral sense of all civilized nations, and cover 
the perpetrators with infamy; yet, if the mu- 



nicipal law of the rightful government be 
not, in some degree at least, displaced by 
the state of belligerency between it and the 
rebels, such an indictment, conviction, and 
slaughter would be juridically unexceptiona- 
ble. 

Even in respect to civil controversy, such a 
civil war must work important changes. It 
can not be regarded as in aU respects a mere 
riot It is familiar doctrine that every mem- 
ber of a co-operating party engaged in vio- 
lently executing an unlawful enterprise, is 
responsible for all injuries done by his asso- 
ciates. If the existence of our civil war 
worked no change in the application of this 
rule, any loyal citizen or soldier who suffered 
wounds or other injury dm'ing the late strug- 
gle, no matter where or how, could maintain 
a civil action for damages against any one 
or all of the thousands who served in the 
Confederate army. The common judgment 
of all our people that no such action would 
lie, is proven by the fact that no such action 
was ever brought Occasions for it have 
been numberless, and a taste for litigation is 
not rare. Common sense has dictated to 
common minds that an open recognized civil 
war does work a very important change in 
this respect The reluctance of the govern- 
ment to prosecute their criminal cases is also 
strong evidence of similar views in high 
places. From these and other considerations 
that might be offered we assert as an un- 
doubtedly sound proposition of law, that bel- 
ligerent acts upon the rebel side performed 
in the due and orderly prosecution of a rec- 
ognized civil war are not proper subjects 
of criminal prosecution during the conflict or 
after its close. This doctrine might not sat- 
isfy the demands of justice if there were no 
other method of punishing gross delinquency 
in maintaining a rebellion; but the methods 
are ample. The war which displaces the 
mumcipal law, fm*nishes its own remedies 
The very defeat of the rebels carries with it 
a multitude of inflictions; and if by conduct- 
ing the war in an inhuman, cruel, or improp- 
er manner, they actually merit severe punish- 
ment, it may be inflicted without a resort to 
the civil tribunals. In such a case the lead- 
ers may be executed after or without a sum- 
mary trial by court martial; the privates may 
be decimated or quarter wholly refused to 
them. There is no law capable of being en- 
forced which enjoins upon the victor in war 
an obligation to spare his vanquished ad- 
versary. In the absence of compassionate 
feelings on his ovni part, he is under no re- 
straint, except his respect for the common 
sentiment of mankind, and his unwillingness 
to incur the just censure of future ages. 

When- the vanquished in any such case 
have conducted themselves in so criminal a 
way as to deserve exti-eme severity, it may 
be employed against them with entii-e im- 
punity. "When they have not thus offended 
it ought not to be employed. It will, there- 
fore, be seen that there is no occasion for 



[7 Fed. Cas. page 101] 



(Case No. 3,621a) DAVIS 



resorting to the ciyil magistrate at the dose 
of a civil war. His powers hy indictments 
and trials by jmy are not necessary to the 
just punishment of wicked rebds for war- 
ring against the government. But one mo- 
tive could induce a victorious general, at the 
close of the civil war, to deliver his con- 
quered adversary to the civil magistrate as a 
traitor; and .that is a cowardly reluctance to 
confront the judgment of mankind on his 
own act in condemning the prisoner to a 
military execution. To be employed in thus 
shidLding from responsibility a cruel and re- 
vengeful spirit would be a mean office. It is 
greatly to be regretted if, xmder any circum- 
stances, the judges of the law could be com- 
pelled to perform it But in the very nature 
of things, and by the fundamental principles 
of jurisprudence, they are necessarily ex- 
empted from it. In cases of civil war the 
right to prosecute the multitude in the or- 
dinary course of law never was desired by 
any government, and as against the leaders it 
is upon general principles impossible. Their 
acts are public, open, and notorious. They 
do not form a legitimate subject of proof or 
disproof in a court of justice. Known to the 
government in all its departments, they are 
also actually and officially known to the 
judges. A demm-rer to the plea of not guilty 
woidd seem a Yevy fitting step for the prose- 
cutor. A plea which the pleader would not 
be permitted to prove by witnesses could 
hardly be allowed as a bar. So much for 
the evident impracticability of employing the 
courts in such proceedings. This is an ob- 
stacle arising out of the very nature of things. 
But the sixth amendment to the constitution 
contains by implication, or at least by its 
necessary effect, a prohibition of such prose- 
cutions. It is as follows: "In all criminal 
prosecutions the accused shall enjoy the right 
of a speedy trial by an impartial jury of the 
state and district wherein the crime shall 
have been committed; which district shall 
have been previously ascertained by law." 
An impartial jui*y in the present case is an 
impossibility. To obtain one in any simUar 
case that may possibly hereafter arise, wiU 
be alike impossible. The trial is required to 
take place in the very seat and hotbed of the 
Rebellion, where the jurors themselves must 
have actual personal knowledge of the prin- 
cipal facts which, upon an indictment and 
plea, would be formally put in issue. How- 
ever fit to serve as witnesses, or to stand in 
the dock as prisoners, the inhabitants of the 
rebel district can never be competent jm-ors. 
Submitting to a jury of the county of Henrico 
the question whether an open and public war 
against the United States was here main- 
tained and waged, and whether Jefferson 
Davis was the leader of it, would be not only 
a mockery and a farce, but a plain violation 
of the constitutional requisite that the jury 
shall be impartial. It is quite apparent that 
such a jury never can by any human possi- 
bility be found in. the identical state or dis- 



trict in which such a public territorial war 
as that under consideration shall have been 
prosecuted. Taking this into view, and see- 
ing that the constitution requires a speedy 
trial, and forbids it to be had elsewhere, 
there results by obvious necessity a practical 
prohibilion of indictments for treason in such 
cases. What the constitution renders prac- 
tically impossible it in effect forbids to be 
done. There can be no reasonable doubt that 
such was the intent of the Eevolutionary 
fathers. We find in the history of the times 
an adequate stimulant and incentive. It was 
in 1745, whilst many of those who subse- 
quently participated in the Revolution and in 
forming the constitution were yet in their 
early youth, and glowing with the compas- 
sionate sentiments which are then most active, 
that precisely such cruelties as this sixth 
amendment forbids were perpetrated in the 
mother country. No doubt they excited a 
thrill of horror and indignation throughout 
the colonies. The so-called Scotch rebels 
supported the Stuart, whom, not without 
some show of reason, they sincerely believed 
to be their legitimate sovereign. An honest 
LC misguided loyalty animated their devotion 
to his cause, but superior force prevailed, 
and they were conquered. After their de- 
feat tlie leaders were subjected to civil prose- 
cutions for treason. They were not tried by 
or among their own coimtrymen; conviction 
there might have been impossible. They were 
dragged from their moimtain homes to the 
county of Surrey, and there tried before spe- 
cial commissioners and English juries, to 
whom impartiality could not have been- im- 
puted. They were generally convicted and 
executed with all the attendant horrors enu- 
merated in the barbarous treason sentence. 
They were hanged, diuwn, and quartered. 
Many of the cases are stated in Sir Slichael 
Foster's Treatise on Crown Law. This work, 
first published in 1761, soon found its way 
across the Atlantic; and just about the time 
when "the troubles in America," as tliey were 
called, began to unsettle British authority 
here. The harsh treatment and cruel fate 
of these ti'ue-hearted people were thus fully 
described and made known to our people. 
One of the most tlu'illing of these scenes was 
the subject of Shenstone's touching ballad, 
"Jemmy Dawson." It can not be doubted 
that the feelings excited by these cruel prose- 
cutions induced the adoption of this sixth 
amendment. It' was intended that no such 
transactions should ever stain the judicial 
annals of our country. It is fairly suppos- 
able that the far-seeing men who guided pop- 
ular action in those days intended to ren- 
der utterly impracticable such governmental 
measures. at the close of any civil war that 
might perchance occur as a set of indictments 
for treason. They intended to let civil war, 
if it should arise, apply its own remedies for 
whatever of wrong might be committed ini 
its progress. To harass a vanquished dis- 
trict with indictments for political offenses 
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was not in their eyes a judicious policy. 
Honox-able combat in tlie field sliould never 
be followed by a sordid persecution of the 
vanquished brave in criminal courts through 
the vile agency of spies and informers. It 
can not be said that civil wars were not 
contemplated as possible or probable. In the 
Federalist (letter No. 28), Alexander Hamil- 
ton himself porti-ayed in vivid colors as a pos- 
sible future event, ai'med resistance of the 
federal government by a state or several 
states acting in concert and acting very ef- 
fectively. The possibility of such events as 
have recently transpired in the south was 
foreseen. The sixth amendment was framed 
expressly to prevent this precise mischief in 
case they should occur, and the third section 
of the fom-teenth article was framed in the 
same spirit. AYe respectfully insist that the 
court should interpret it accordingly, and by 
dismissing these vexatious prosecutions, give 
an assurance to the whole country that in all 
its forms the late unhappy conflict is ended. 
All honest admirers of that universal suffrage 
which has been established through this great 
civil war, earnestly desire that it should be 
accompanied by an amnesty as nearly perfect 
as possible of all political offenses commit- 
ted during the straggle. Good men of all 
parties must entertain similar wishes. 

On Saturday morning. December 5th, THE 
CHIEF JUSTICE announced that the coui*t 
had failed to agree upon a decision in regai-d 
to the motion made to quash the indictments 
against Mr. Jefferson Davis. 

The counsel for the defendant then asked 
that the fact of the disagreement be certified 
to the supreme court of the United States. 

THE COURT signified its acquiescence, and 
thereupon the following paper was entered 
upon tlie record: 

"At this term of the coui't, begun and held 
at Bichmond, in the said district, on the 23d 
day of November, 1SG8, and continued until 
this day, a motion was made on behalf of 
the defendant to quash or set aside the said 
indictment, and to dismiss the same and the 
prosecution tliereof. And upon that motion 
it appeared that the said Jefferson Davis, 
having previously to tlie offenses charged in 
the said indictment taken an oath as a mem- 
ber of congress to support the constitution 
of the United States, tlie question ai-ose 
whether, hy the operation and effect of the 
thU'd clause of the fourteenth amendment to 
the constitution of the United States, the de- 
fendant is exempted from indictment or pros- 
ecution for treason in levying war and par- 
ticipating or engaging in the late Rebellion. 
And upon that question the opinions of the 
judges were opposed. And thereupon the 
said point is upon the request of the said 
defendant, stated under the direction of the 
said judges, and certified under the seal of 
the said circuit com't to the supreme court 
of the United States at its next session." 

After this ceiliflcate had been filed the dis- 
trict attorney (Beach) said the only thing 



now necessary to be disposed of, was the 
appointment of the day for the trial. As 
counsel were anxious for a full bench on the 
occasion, he suggested the naming of some 
daj^ after the adjournment of the. supreme 
court before the close of the present term 
of the com't. 

THE CHIEF JUSTICE. The difficulty is 
in fixing a day when there will be a full 
bench, as it is impossible to tell how long the 
supreme court may remain in session. 

Mr. O'Conor. In order that couu.sel may 
be definite in their appointments, he was 
rather Inclined to ask tnat the recognizance 
of Mr. Davis be renewed for the May term. 

THE CHIEF JUSTICE. Well, the recog- 
nizance may be renewed at any time diu-ing 
the present term. It is quite probable, how- 
ever, that the com't will adjourn before 
Christmas. The recognizance must, of course, 
be renewed before that time. 

Mr. C'Conor. It Avill be renewed immedi- 
ately, to-day or on Monday. 

THE CHIEF JUSTICE. Veiy well. Th(-. 
certificate of disagreement has been made, 
as reqiiested by the defendant. It may be 
filed, and a copy forwarded immediately to 
Washington. 

Whereupon the court adjourned. 

No fm-ther proceedings were had in the 
cause. The proclamation of general amnesty 
by the president of the United States at the 
end of December, 18G8, effectually disposed 
of the criminal prosecution, and the certifi- 
cate of disagreement rests among the records 
of the supreme com't, undisturbed by a single 
motion for either a hearing or a dismissal. 
At a subsequent term of tlie circuit com't, the 
indictments against Mr. Davis were, on mo- 
tion of his counsel, dismissed. 

THE CHIEF JUSTICE instructed the re- 
porter to record him as having been of opin- 
ion on the disagi'eement, that the indictment 
should be quashed, and all further proceed- 
ings barred by the effect of the fom-teenth 
amendment to the constitution of the United 
States. 
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DA"^T:S v. ABBOTT et al. 

[2 McLean, 29.] * 

Circuit Court, D. Michigan. Oct. Term, 1S39. 

Paktnekship Note— Actiox ox— Pleadixg. 

1. Where a note was given by Abbott find 
Layton, it is unnecessary, in the declaration, to 
aver a partnership. 

2. The instrument shows a joint liability ; and 
the declaration states the names of the defend- 
ants in full, and alle'res that they, by the name 
and description of Abbott and Layton, executed 
the note. This, tliough not very technical, is 
sufficient. 

[Action by Thomas A. Davis against 
Charles H. Abbott and Sedurcy M. Layton.] 



' [Reported by Hon. John McLean, Circuit 
Justice.} 
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OPINION OF THE COURT. This action 
is founded npon a promissory note. Tlie 
dcclai-ation states, tliat on the 22d Octobei-, 
1838, the defendants, by the name and de- 
scription of Abbott and Layton, made and 
signed . their promissory note for the pay- 
ment of six hundred sixtj' nine dollars and 
thirtj' two cents, &c. The defendants de- 
murred to this count in the declaration, and 
for cause of demin-rer stated, that in the 
count it is averred the defendants made the 
note in the name and description of Abbott 
and Layton, without stating a partnership, 
&c. The averment of a partnership, where 
the insti-ument, on which the action is found- 
ed, shows a joint liability, is unnecessary. 
The defendants assumed the name of Abbott 
and Layton; and the declaration avers that 
the note was thus executed by them; and if 
the proof shall sustain this averment, it will 
show a right of recovery in the plaintiff. 
The suit is not brought against Abbott and 
Layton without any further designation, but 
the Ohiistian names of the defendants are 
stated, and the averment is, that these per- 
sons, so named, gave the Insti'ument in the 
name and description of Abbott and Lajiron. 
This averment, we think, is sufficient. It 
may not be very technical, but it leads to no 
uncertainty, and is substantially good. Why 
need a partnership be alleged when the in- 
strument shows it, and the declaration, also, 
states the names of the defendants in full? 
Whether a partnership could be proved, un- 
der this averment, and then tliat one of the 
partners signed the name of the firm, does 
not arise, because, the proof offered is, that 
both defendants acknowledged that the sig- 
natures to the note were their own proper 
signatures. The demurrer to the first count 
is overruled. 



Case No. 3,623. 

DA^T:S v. AXDERSON et al. 

[6 N. B. B. 145.] ^ 

District Court, B. I>. Missouri. 1872. 

Bankuuptct— Secured Creditors — Execution 
Sale of Lands— Juiiisdictiox of Baxkruptot 
Court — Recokdixo Register's Assignment— 
Limitations — Sale Free of I:fODJiBRANOES— 
Creditor's Rights. 

1. Creditors of bankrupt having security, 
whether by judgment, mortgage or otherwise, 
must prove their debts against the bankrupt 
and foreclose their liens under the authority of 
the court in bankruptcy, or they may not only 
be barred of their debt, but may also lose the 
benefit of their securities. 

[Applied in Re Anderson, 23 Fed. 500.] 

2. A sale of the debtor's land by virtue of an 
execution issued and levied after the filing of 
the petition in bankruptcy, will not pass the 
title to the land as against the assignee, al- 
though the judgment was entered and the lien 
created prior to the bankruptcy. 

[Cited in Re Hufnagel. Case No. 6,837; Pick- 
ett V. McGavick, Id. 11,126.] 

3. After the commencement of the proceedings 
in bankruptcy, all the property and assets of the 

^ [Reprinted by permission.] 



bankrupt are in custodia legis, within the con- 
trol of the bankrupt court only, and no other tri- 
bunal can interfere with its process. 

4. It is not essential to the title of the assignee 
that the assignment to him by the register 
should he recorded within six months from its 
date. The title of the assignee takes effect by 
relation from the commencement of the pro- 
ceedings in bankruptcy, and the recording is not 
required for the mere purpose of giving notice 
to purchasers. 

5. The limitation of two years in section two 
of the bankrupt act [of 1867 (14 Stat. 518)] ap- 
plies only to property held adversely to the 
bankrupt and his assignee. 

[Cited in Re Brinkman. Case No. 1,884; Smith 
V. Crawford, Id. 13,030; Andrews v. Dole, 
Id. 373; Taylor v. Irwin, 20 Fed. 617.] 

6. Where the bankrupt fraudulently conveyed 
his lands to avoid a judgment, a purchaser un- 
der the judgment and a sale made under execu- 
tion after proceedings in bankruptcy com- 
menced, cannot defend on the ground that the 
assignee did not commence suit to set aside the 
execution sale and deed within two years after 
the assignment. No cause of action accrued 
to the assignee against such purchaser until he 
acquired Ms title under the judgment and exe- 
cution sale. 

7. The bankrupt court may order a sale of 
the bankrupt's property free and clear of encum- 
brances, and the secured creditor will then have 
his remedy only against the fund in court. If 
the secured creditor fails to prove his debt and 
proceeds against the fund, he does so at his 
peril. 

[Cited in Phelps v. Sellick, Case No. 11,079; 
Sutherland v. Lalie* Superior Ship Canal R. 
& L Co., Id. 13,643; Re Hufnagel, Id. 6,837. 
Quoted in Re Brunquest, Id. 2,055.] 

TREAT, Disti'ict Judge. This is a biU to 
set aside certain sheriff's deeds for bank- 
rupt's property, the levy, sale and deeds hav- 
ing been made after adjudication had in 
bankruptcy. On the fourth of April, eighteen 
hundred and sixty-seven, six judgments were 
rendered in the circuit com*t of Scott comity 
in favor of said countj^ against Archibald P. 
Lane and others. On the first of February, 
eighteen hundred and sixty-eight, Lane filed 
his petition and was adjudicated a bankrupt 
On the twenty-sixth of Slarch following, the 
plaintiff was appointed assignee. On Mai-ch 
thirteenth, eighteen hundred and sixty-eight, 
executions were issued on said judgments, 
and a levy made on a portion of bankrupt's 
real estate; and on April ninth, eighteen hun- 
dred and sixty-eight, the sale thereof was 
made to Joseph T. Anderson and William B. 
Anderson, and the deed therefor executed 
and delivered October sixth, eighteen hun- 
dred and sixty-eight. On Septembei' fif- 
teenth, eighteen hundred and sixty-eight, a 
levy was made on another portion of bank- 
rupt's real estate, and a sale had thereunder 
October seventh, eighteen himdred and sixtj'- 
eight, to said Anderson, to whom the sheriff's 
deed therefor was made and delivered No- 
vember thirteenth, eighteen hundred and 
sixty-eight. On March nineteenth, eighteen 
hundred and sixty-nine, another levy was 
made under said judgments, and a sale on 
April ninth, eighteen hundred and sixty-nine, 
of another portion of the bankrupt's real es- 
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tate, was made to Joseph. T. Anderson, and a 
deed therefor delivered. The price paid at 
the first sale was twenty-five dollars; at the 
second fifty-five dollars, and at the third 
twelve dollars. Said property is worth from 
five to eight thousand dollars. At the time of 
each of said sales, said Andersons were co- 
partners in business, and on dissolution of 
their partnership, February f omteenth, eight- 
een hundred and seventy, Joseph T. con- 
veyed to William B. all his interest in said 
real estate. The assignee did not record in 
Scott county the register's assignment to him 
within sis months from the date thereof, nor 
until the sheriff's sale had been recorded. 
The several judgment debts were duly sched- 
uled and notice of bankruptcy, «S;c. sent to 
the judgment creditor in Febniary, eighteen 
hundred and sixty-eight; but he has never 
appeared to prove his demand or obtain any 
order of the court with reference thereto. 
Said Joseph T. Anderson was also scheduled 
as a creditor, and duly notified of said pro- 
ceedings in bankruptcy in February, eighteen 
hundred and sixty-eight 

This suit was commenced November sev- 
enth, eighteen hundred and seventy. It ap- 
pears that soon after said judgments were 
rendered against him, the bankrupt entered 
into a fraudulent scheme to conceal his prop- 
erty from his creditors. By deed dated May 
first, eigliteen hundred and sixty-seven, he 
conveyed for the pretended consideration of 
five thousand doUars, all the real estate in 
question to one Goodin, and on September 
seventeenth, eighteen hundred and sixty-sev- 
en, Goodin executed a deed of trust thereon 
to secure a fictitious note in favor of Schwank; 
and October seventeenth, eighteen hundi-ed 
and sixty-seven, the trustee sold the property 
to Schwank for default in the payment of 
said note. That contrivance was suggested 
to Lane by an attorney, in order to enable 
Lane to escape payment of his surety debts— 
the other parties agreeing to aid in the 
scheme for covering the property for the 
benefit of Lane. None of the facts concern- 
ing that fraud became known to the assignee 
imtil about November seventh, eighteen hun- 
dred and seventy, when a bill was filed 
against the parties thereto to have said deeds 
adjudged void, which decree has been ren- 
dered. On the same day as above stated, 
this suit was brought. Lane received his 
discharge in eighteen hundred and sixty- 
eight, there being no assets reported. 

The principal questions of law which arise 
on the foregoing facts relate to the duties of 
judgment debtors and assignees, and to the 
effect of the limitation of two years pre- 
scribed by section two of the banki-upt act 
Under the Missom-i statutes, the judgments 
mentioned were a lien upon Lane's real es- 
tate in Scott county. The judgment creditor 
seems to have supposed that no necessity ex- 
isted for proving his demand in the bank- 
ruptcy court, or for invoking tlie aid of that 
court Although the judgments had been ob- 
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tained in April, eighteen hundred and sixty- 
seven, no execution or levy was made tmtil 
Lane had been adjudged bankrupt, when it 
was probably deemed necessary to enforce 
the lien through executions from the state 
court. 

Under the bankrupt act all subsisting liens 
are fully protected, but all lien a-editors 
are required to prove tlieir debts, however 
evidenced. This is apparent from section 
twenty-two of the act and from various oth- 
er provisions thereof. Section twenty-two 
requires the creditor to prove his demand and 
disclose "whether any and what securities'* 
he holds, and the act rests in the court "the 
ascertainment and liquidation of the liens 
and other specific claims." Secured debts 
may be paid, or the secm-ed creditor may 
relinquish his security, or he may become a 
general creditor "for the balance of the debt 
after deducting the value of such property, 
to be ascertained by agreement between him 
and the assignee, or by a sale thereof, to be 
made in such manner as the court may di- 
rect;" or the assignee may, if the value of 
the propertj'- exceeds the debt, release to the 
secured creditor the equity of redemption on 
receiving the excess; or he may sell the 
property subject to the secured creditor's 
claim. Section twenty-two fm'ther provides 
that "in either case the assignee and cred- 
itor respectively shall execute all deeds and 
writings necessary or proper to consummate 
the transaction. If the property is not sold 
or released and delivered up, the creditor 
shall not be allowed to prove any part of his 
debt" It must be observed that the cred- 
itor referred to is "a creditor who has a mort- 
gage or pledge of real or personal property of 
the bankrupt, or a lien thereon for securing 
the payment of a debt owing to him from 
the bankrupt" In Buckingham v. McLean, 
13 How. [54 U. S.] 167, it was held that 
"whenever by the local law a judgment or 
an execution operates to make a lien on the 
property, it is to be decreed a security." 
That was a decision under the banki-upt act 
of eighteen hundred and forty-one, and the 
act of eighteen hundred and sixty-seven is 
still fuller and more explicit as to secured 
creditors. Hence a judgment creditor's de- 
mand is scheduled, and he must prove his 
demand in bankruptcy, and may elect which 
of the many modes contemplated with ref- 
erence thereto he will adopt. While his lien 
may be enforced in any of the prescribed 
modes, it must be enforced through the bank- 
rupt court under whose control the bank- 
rupt's property and rights of property pass. 
All of his property is held to be in custodia 
legis, subject to the order of the banki-upt 
com-t; and if so, the principles laid down in 
Taylor v. Cariyl, 20 How. [61 U. S.] 583, ap- 
ply and are decisive. See authorities cited 
post The supreme com-t of Illinois in Cole 
V. Duncan [58 111. 176], held that the mort- 
gagee might foreclose the mortgage in a state 
com-t, after the mortgagor was adjudged 
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Ijanla'Upt, without reference in any way to 
tlie bankrupt court It is said that the su- 
■prenie court of Pennsylvania has intimated 
similar views. That was a suit to foreclose 
a mortgage and the mortgagor appeared and 
pleaded his discharge in bankruptcy. His 
plea was held bad, for the reason that his 
personal discharge did not divest the lien; 
■and the court directed an amendment of the 
■bill to bring in the assignee. It also held 
that the mortgagee was not bound to prove 
his lien demand in the bankrupt court. The 
•case seems not to have been well considered, 
and certainly is not in accord with the pro- 
visions of the bankrupt act and the decisions 
■of the United States courts, 

The -bankrupt act does not divest the lien 
■either of a mortgage or judgment, but pro- 
^•ldes the means of enforcing them through 
the banJsrupt court. The assignee has vested 
in him all the property interests of the bank- 
rupt, legal or equitable, for the benefit of all 
•creditors, whether secured or unsecured. The 
administi-ation of the estate demands that he 
•should be a party to all proceedings affecting 
it in any way. Under section twenty, as has 
been seen, he may, under direction of the 
bankrupt com*t, redeem from a mortgage or 
■release the mortgagee. If the mortgagee can 
foreclose in a state court without reference to 
tlie assignee's rights and duties under the 
bankrupt act, then many of the mischiefs 
intended to be guarded against will prevail 
without serious "let or hindrance." A fraud- 
ulent cover of the bankrupt's property in the 
form of a mortgage can readily be made ef- 
fective; for when mortgagor and mortgagee 
•combine, and the assignee as representing 
the creditors is not made a party to the suit 
of foreclosure, how is the fraudulent scheme 
likely to be defeated? The act contemplates 
that all suits affecting the bankrupt's estate 
•shall be prosecuted in the proper United 
States court, unless the United States court 
in chai'ge of the estate otherwise du'ect. If 
this was not so, it would be very easy to 
•devour the estate with unnecessary costs and 
delay its final settlement by xmcontrolled 
litigation in the various state courts of the" 
country. Whatever reason exists for com- 
pelling unsecured demands to be litigated in 
the bankrupt court is as potential with re- 
spect to secured claims— nay, is often more 
cogent. The various statutory provisions to 
defeat preferences and frauds would be un- 
availing, if the validity of a pretended mort- 
gage debt could not be investigated, nor the 
validity of a juugment fraudulently obtained. 
If a mortgagee, without proof of the mort- 
gage debt before a bankrupt court, or if a 
judgment creditor, without proving his judg- 
ment debt, can, despite the bankrupt court, 
proceed to swallow up the bankrupt's estate, 
then thei'e would exist no uniform system, 
and no adequate protection for the general 
riglits of creditors. 

Tlie first inquiry is, whether a mortgage 
debt really and honestly exists. Who is to 



ascertain its existence? Is there any distinc- 
tion in this respect between such a debt or 
any other, or any reason why a creditor of 
one kind should ignore the bankrupt court 
rather than another and interfere with prop- 
erty in its custody? But it is not necessary 
to elaborate this point. The act does not at- 
tempt to divest a lien; but it does require 
those who possess them to enforce their 
claims thi'ough the bankrupt com't, and in so 
doing does not interfere with the rights of 
such a creditor any more than it does with 
the rights of other creditors. If the act did 
not exist, an unsecured as well as a secured 
creditor could resort to state courts, yet it is 
not pretended that, after bankruptcy, an im- 
secured creditor can sue the bankrupt in a 
state court in violation of section twenty-one, 
and the other provisions of the act. 

The question is not as to the rights of prop- 
erty or the existence of liens, but of jurisdic- 
tion for their ascertainment and enforcement. 
The views expressed might be vindicated 
more fully if the second clause of section 
twenty-five, as to property in dispute, and 
sections twenty-seven and twenty-eight, as 
to settlement of the estate, *and sections fif- 
teen, sixteen and seventeen as to the rights 
and duties of assignees, with respect to suit 
pending or to be brought, were carefully 
analysed. It is true the act is not always 
precise in its use of terms, and some of its 
provisions are seemingly inconsistent with 
others. Thus, it is not easy to determine the 
precise effect of sections twenty, tweniy-one 
and twenty-two, and the course to be pur- 
sued under them, with respect to certain de- 
mands, and hence the conflicting decisions 
with respect thereto. By section twentj^ a 
secured creditor may prove the balance of 
his debt oyer and above the value of the se- 
curity, or release the secm-ity and prove the 
whole of the debt, sharing pro rata with the 
unsecured creditors as to the amount so 
proved. The language is, as to a secured 
creditor: "He shaU be admitted as a creditor 
only for the balance of the debt," seemingly 
excluding him as a creditor to the extent that 
he has ample security so long as he retains 
that seciu'ity; but section twenty-two re- 
quires that "aU proofs of debts against the 
estate of a bankrupt" shall be made before a 
register, &c., and that the claimant shall dis- 
close what secm'ities he holds. Those and 
other provisions show that the language just 
quoted means that the secured creditor shall 
prove his debt and disclose the securities, 
but shall not be admitted as a creditor 
against the general assets to share pro rata 
with unsecm-ed creditors, except for the bal- 
ance of the debt remaining unsatisfied after 
the securities have been exhausted. By sec- 
tion eleven the bankrupt is required to place 
in his sworn schedule "all his debts," and "a 
statement of any existing mortgage, pledge, 
lien, judgment, or collateral or other security 
given for the payment of the same;" also 
in his inventory of assets, "whether there are 
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any, and if so wliat encumbrances thereon." 
A public notice and special notice is given 
"to all creditors upon the schedule," stating 
that "a warrant in bankruj)tcy has been is- 
sued against the estate of the debtor;" that 
•'the ti'ansfer of any property by him is for- 
bidden," and that **a meeting of the creditors 
to prove their debts and choose one or more 
assignees, will be held." Thus section eleven 
includes secured as well as unsecured credit- 
ors, just as do sections twenty, twentj'-one 
and twenty-two. But section twentj'-one 
evidently has reference, in its ftrst sentence, 
to debts proved against the estate for pro 
rata distribution— that is, if a judgment cred- 
itor elects to abandon his imsatisfied judg- 
ment and prove his original debt, he can do 
so, thus availing himself of the benefit fm*- 
thcr provided for in section twenty-two as 
to preferences. The second sentence forbids 
creditor.s "from prosecuting to fiual judg- 
ment in la^s' or equity any suit against tlie 
banlcrupt until," &c.; and the third sentence 
pro^'ides for the stay of proceedings in such 
suit, except by leave of the bankrupt coui't, 
&c. Very aei-ious questions have arisen un- 
der section twenty-one, where such suits 
have been prosecuted without a stay of pro- 
ceedings asked by the bankrupt. Inasmuch 
as the discharge of the banknipt leaves him 
still liable for his debts created by fraud, 
embezzlement, defalcation, &c., suits for re- 
covery on such demands, it has been sup- 
posed, might proceed to final judgment, 
though the debt had been proved before the 
register and dividends received, as this act 
expressly permits. But whether that be 
correct ruling or not, (and no opinion is now 
given on the point), it is obvious that all 
debts have to be scheduled, all creditors noti- 
fied, and all who wish any proceeds out of the 
bankrupt's estate must prove their demands, 
whether the bankrupt is discharged and re- 
leased from the debts or not. On no other 
ruling can the various provisions of the act 
be jeconciled nor the estate properly admin- 
istered. The bankrupt schedules the secured 
debt and states what the secm-ity therefor is; 
the secured creditor proves his debt and dis- 
closes the secm-itj'^; and the assignee is vest- 
ed with the bankrupt's rights of property as 
they stood at the date of commencing pro- 
ceedings. The assignee is in a more favora- 
ble condition than the bankrupt as to many 
questions; for, representing creditors, he 
]uay cause convej^ances to be set aside whi<3i 
the bankrupt could not himself avoid. Such 
evidently is the case with regard to prefer- 
ences, voluntary conveyances, judgjuents suf- 
fered or procm-ed, &c. Hence if the bank- 
rupt com*t is not to intervene, creditors will 
be deprived of their rights and the act to 
that extent become a nullity. 

Tins coiirt has held uniformly that after 
adjudication of banlu'uptcy an execution and 
levy may be enjoined, so that the banla'upt 
court may proceed to dispose of the property 
in such manner as to secure and enforce the 



rights of all concerned in the bankrupt's es* 
tate— that the administi-ation of no part there- 
of, whether a lien thereon exists or not, is to 
be taken from it. The assignee under the di- 
rection of the bankrupt com-t must reduce 
the assets to money and account therefor to 
the fullest extent The title to real estate, 
though judgment lien thereon exists, is in 
the assignee. How is that title to pass from 
him? If he sells, releases or compromises, 
he does so by order of the banki'upt court. 
If an adverse interest therein is claimed, he 
may cause the same to be judicially settled, 
either by litigation or by reporting the facts 
and receiving the proper order of the com*t 
in the premises. 

Without piu-suing this branch of the subject 
fm'ther, it may suffice to say that banki'upt 
comrts have invariably, as occasion demand- 
ed, granted injunctions or taken such other 
steps with respect to judgment and other 
liens, as indicated tliat no other view ob- 
tained than that the property of tlie bankrupt 
could not be reached without the inter^'ention 
of the proper bankrupt coui't — or in other 
words, that such property, whatever might be 
tlie liens upon it or its condition, was iu cus- 
todia legis, not to be interfered with by any 
process or proceedings from any other ti"i- 
bunal. 

But it is said that the assignee did not file 
a copy of the assignment to him for record 
in Scott county during the prescribed six 
montlis, and therefore the purchasers at the 
sheriff's sale had no notice that the title 
had passed out of the bankrupt into the as- 
signee. As a matter of fact, Joseph T. Ander- 
son did have such notice before any of the 
levies or sales. At the first two sales he and 
his brother became joint purchasers, and at 
the third he was sole purchaser. Hence if 
it were important to charge the defendants 
with notice, they stand so charged by the 
proofs. But what is the object of the re- 
quirement to record the assignment in the 
various counties where the realty is situ- 
ated? The recording thereof is not essential 
to the title, for by the assignment and opera- 
tion of the law, title, by relation, passed to 
the assignee as of the date of filing the banlv- 
rupt's petition. Of com'se the assignment, 
which cannot be made before the election of 
an assignee, cannot be recorded prior there- 
to, that is, before it exists. If its validity 
depended on its being duly recorded, then it 
could not relate back; and if the purchase 
from or under the banki-upt— as by direct 
conveyance from him, or by execution, levy 
and sale on judgment previously rendered — 
is to be held valid because the pm'chaser 
had no notice that his title was diverted, 
then the relation spoken of would be a nul- 
lity. Is it to be contended that sales made 
intervening the adjudication of bankruptcy 
and the election of the assignee, are valid 
unless actual notice of the adjudication is 
brought home to the piu-chaser and no con- 
structive notice by a recorded assignment 
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had been made? It is obvious-tliat the re- 
quirement about recording is for other pur- 
poses. It has been held that it was not to 
give force or validity to the transfer to the 
assignee, or for the purpose of consti'uctive 
notice within the ordinai'y interpretation of 
registry acts, but to enable the purchaser 
imder the assignee to have in the proper 
county a record of his derivative title. It 
was wise, however, for other reasons. As 
the county records should contain a complete 
registry of all instruments on which trans- 
fers of titles depend, it was eminently proper 
for the protection of all concerned that the 
assignment in bankruptcy should be there 
recorded— an instrument in writing which 
though not conforming in the usual particu- 
lars with conveyances from one pai"ty to 
another, or even with sheriff's deeds, yet by 
the paramount law is a complete transfer 
and conveyance of all the bankrupt's real 
and equitable interests, with the exceptions 
named in the act. That instrument is not 
signed by the bankrupt, or acknowledged by 
him, but is signed by the register or judge. 
■When the assignment is recorded, the record 
or duly certified copy thereof is by section 
fom'teen made evidence of the assignment in 
all courts, notwithstanding very different 
rules as to instruments affecting realty may 
obtain imder state laws. 

It is to be remarked that the clause direct- 
ing the assignment to be recorded gives no 
further effect thereto than that just stated. 
The assignment itself passes the property 
with relation back to the commencement of 
proceedings, and all subsequent purchasers 
are affected accordingly, whether tliey pur- 
chased before assignment actually made or 
afterwards, and consequently the recording 
of the assignment is not essential to 
the validity of the transfer, and is not de- 
signed to operate as under state registry 
acts. The purchaser from the bankrupt 
after adjudication in bankruptcy or com- 
mencement of proceedings, although he had 
no notice thereof, would take no title. The 
question of notice could not therefore arise. 
As held by the Iowa supreme court in the 
cases hereafter referred to, purchasers under 
the bankrupt, after the transfer of title to 
the assignee, bought nothing, because they 
took only what the banlti-upt had, and after 
proceedings in bankruptcy the banki-upt had 
nothing to be taken. The pmrchase being 
of what the banla-upt debtor had at the time, 
and all of his Interest having passed to the 
assignee previously, the purchaser acquired 
no title as against the assignee. 

A more serious question pertains to the 
true construction of tlie limitation in section 
two and the proper application thereof to 
the facts before the court. So far as was 
discl6sed by the bankrupt's schedule, and as 
the records of the county showed, the bank- 
rupt had no interest in this real estate. Lane 
had conveyed it to Goodin some nine months 
previous to the time he was adjudged a 



bankrupt for what purported to be a valua- 
ble consideration, and therefore there was 
no need to record the assignment in Scott 
county, or to institute suits with reference to 
this property against any person. It was 
not until November, eighteen hundred and 
seventy, that the fraud as to the Goodin 
and Schwank deeds became known to the 
assignee or creditors, and consequently no 
one except Goodin had any interest in com- 
bating the levy and sales by the sheriff. 
There was no apparent interest in the as- 
signee to be affected. 

Section two is in these words: "But no 
suit at law or in equity shall in any ease be 
maintainable by or against such assignee, or 
by or against any person claiming an ad- 
verse interest touching the property and 
rights of property aforesaid (viz.: of said 
banla-upt, transferable to or vested in the 
assignee), in any coui't whatever, unless the 
same shall be brought within two years from 
the time the cause of action aca*ued for or 
against such assignee." If the sheriff's 
levies and sales were valid, unless set aside 
by direct proceedings had for the pm-pose, 
then the causes of action may be said to have 
accrued at the date of the respective sheriff's 
deeds, and the bar of the*act to be complete 
as to- the first two sales, if the terms of the 
act are to be followed without regard to the 
ordinary statutory and equitable exceptions, 
making statutes commence to run in cases of 
fraud only from the date of the discovery 
thereof, or of knowledge or information of 
factg inducing a reasonable belief that a 
fraud has been perpetrated. Martin v. Smith 
[Case No. 9,164]. Whether section two is 
to be construed so as to admit such an ex- 
ception, it is not now necessary to decide. 
The defendants were no parties to tlie Good- 
in fraud, and do not claim under the Goodin 
title. If that title be, as it has been ad- 
judged, fraudulent and void, then* title is in 
nowise affected thereby. The assignee not 
having discovered that fraud, had no reason 
for proceeding against the defendants unless 
that fraud existed; for the bankrupt's case 
could not be benefited by setting aside the 
sheriff's deeds. If those deeds are merely 
voidable at the option of the assignee, and 
he cannot maintain a suit to avoid them, 
after two years, then the fraud, so far as the 
banla-upt's estate is concerned, has effective- 
ly worked its purpose. It is, perhaps, wise 
that such a limitation should be made in or- 
der to compel a speedy settlement of the 
bankrupt's estate, and also to dose the many 
vexing suits that might arise under sections 
thirty-five and thirty-nine after knowledge of 
the facts was lost. There should be as eai-Iy 
an end to litigation as is consistent with the 
rights of parties. 

It has been held that section two does 
not apply to ordinary money demands not 
barred by the statutes of limitation. 
Sedgwick v. , Casey [Case No. 12,610]. But 
the full force and effect of that provi- 
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sion seem not to have been judicially deter- 
mined. 5 N. B. R, 252 [Peiper v. Har- 
mer, 8 Phila. 100]- It has, however, been 
held by tlie United States circuit court here, 
that the concurrent jurisdiction vested by 
that section in the circuit courts does not 
reach actions of assumpsit It would seem, 
therefore, that the limitation is to be confined 
to controversies about property rights, or le- 
gal and equitable titles to property. What 
titles? Those existing at the date of proceed- 
ings in banlcruptcy, or those supposed to 
have accrued subsequently? The assignee 
must unquestionably bring his suit against an 
adverse possessor or claimant— that is, ad- 
verse to the bankrupt originally — within the 
time specified. But how is it with regard to 
■suits which the bankrupt could not maintain, 
but his ci*editors could, as nnder the statute 
of frauds and fraudulent conveyances, where- 
in the statute begins to run only from knowl- 
edge or information first had of the fraud? 
However that may be, the question still re- 
mains, does section two cover cases of fraud- 
ulent concealment of assets from the as- 
signee? Is a fraud, successfully concealed 
for two years, to ripen into a valid title, or 
the assignee to be b^arred from unravelling it? 
Such questions may arise and have to be de- 
cided hereafter; but the present case has its 
solution in the legal xxde which this coui-t 
holds to be the true one under the bankrupt 
-act, viz: That all liens, whether of judg- 
ments or mortgages, or by pledges, «5cc., must, 
after proceedings had in bankruptcy, be en- 
forced solely through the intervention of 
proper bankrupt courts, and that a subse- 
quent sale, whether under judgment or mort- 
gage, without the consent of that court, is 
subject to be set aside by the bankrupt court. 
In no other way can the property, which is 
in its custody or under its control, be pre- 
served for the equal benefit of creditors. Nor 
is this rule any more variant from those or- 
dinarily governing litigation in state courts, 
than the direct provisions of the banla*upt 
act concerning new or pending suits agaiiKt 
the bankrupt. If it be the supreme law with- 
in the purview of the constitutional grant 
-concerning bankrupts, it overrides state stat- 
utes, not only as to assignments, preferences, 
&c., but also as to proceedings under insol- 
vent and other conflicting laws, not as to the 
legal rules governing such transactions, but 
as to the forum where justiciable. On what 
legal theory do United States courts enjoin 
proceedings in state courts affecting the in- 
terest of bankrupt estates, if not on the the- 
ory that such questions should be determined 
exclusively in the bankrupt court or under 
its direction? The bankrupt act expressly 
provides that by its own operation attach- 
ments in the state courts, in prescribed cases, 
are dissolved and suspends all other suits in 
state courts against the bankrupt, except by 
leave of the coiu*t in banliruptcy, and when 
that leave is granted, the suit proceeds mere- 
ly "for the pm-pose of ascertaining the 



amount due,*' but execution is stayed. In Re 
Kahley [Case No. 7,593], Hopkins, J., held: 
"Under sections one and twenty the bankrupt 
court has the right through its oflicers to take 
possession of the mortgaged property after a 
default in payment, and sell it free of the lien 
without first satisfying the lien, in which 
case the lien is transferred to the fund in 
coiu-t. It is a matter of discretion with the 
court to sell subject to or free from the en- 
cumbrance of the lien." He cites in support 
of his views, Houston v. Bank of New Or- 
leans, 6 How. [47 U. S.] 846 J Foster v. Ames 
[Case No. 4,965]; Ex parte Christy, 3 How. 
[44 U. S.] SOS. And again in Re Cook & 
Gleason [Case No. 3,151], the same learned 
judge holds that the liens of mechanics and 
all others should be presented to and read 
by the bankruptcy com-t, and the parties 
claiming those liens have no right to proceed 
in such suits without first obtaining leave of 
the bankrupt com't. In support of his view 
he cites Angel v. Smith, 9 Ves. 335, and Wis- 
waU V. Sampson, 14 How. [55 U. S.] 52. He 
held further that parties who proceed in the 
state courts to enforce their lien demands 
without leave of the bankrupt court were 
guilty of contempt; that the principle is ap- 
plicable to eveiy interference with the pos- 
session of a receiver or custodian who holds 
property as an officer of the court, for his 
possession is in law the possession of the 
court itself. Edw. Rec. 129; 3 Paige, 109; 1 
Hogan, 216; Madd. 406; 5 Paige, 489; [Peale 
V. Phipps] 14 How. [35 U. S.] 368; [Taylor 
V. GaiTyl] 20 How. [61 T'. S.] 583. And there- 
fore the bankrupt com*t was bound to insist 
upon its exclusive right to administer and 
distribute the bankrupt's property, and not 
permit anyone with impunity to interfere 
through state process with such property. 
In re Hanna [Case No. 6,026] ; Swope v. Ar- 
nold [Id. 13,702]; Beers v. Place [Id. 1,233]; 
Shaffer v. Fritchery [Id. 12,697]. There are 
many other cases to the same effect, and this 
court has never hesitated to act upon the fore- 
going principles. The levy and sale by the 
sheriff imder the executions named were in 
violation of the well settled rules governing 
these cases— an interference with property in 
the custody of this court— and therefore could 
give no right or title thereimdei*. Taylor v. 
CaiTyl, 20 How. [61 U. S.] 583. As between 
the assignee and the defendants, the title is 
still in the assignee. The defendant, 'William 
B. Anderson, is in no better position than his 
co-tenant in common and subsequent grantor. 

The decree of the coiu't will therefore be 
that said sheriff's deed be set aside, and held 
for naught; that the assignee proceed to sell 
said real estate free from all encumbrances, 
reserving to defendants the right to proceed 
against the fund for any demand they may 
have. If any question should arise concern- 
ing the residue of the fund, the court will 
determine it at the proper time and in the 
proper way. 

To the case of Davis v. Campbell [12 Ind. 
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192], whidi has also been lieard, the forego- ! 
ing views apply, so far as the shorifE's deed 
Is concenied. 

The facts are that an execution on a prior 
judgment was issued and levy was made and 
sale was had after bankruptcy proceedings 
commenced; that the defendant, who was as- 
signee of a mortgage, became the purchaser 
at the sheriff's sale; that his deed, it is con- 
tended, was filed for record before the as- 
signment, although it appears fi'om the 
clerk's certificate it was filed afterwards, and 
that Campbell had no actual notice of the 
proceedings in bankruptcy when he pur- 
chased. The lien demand of neither the 
judgment nor mortgage was ever presented 
to the bankrupt court, nor has any leave to 
proceed thereunder been granted. The prop- 
erty was sold' for a sum far below its value. 
But in this case as the defendant is, per- 
haps, a mortgagee in possession, although his 
sheriff's title is valueless, the com-t will en- 
ter a decree to sell the property free from all 
encumbrances, reserving to the defendant the 
right to prove any demand he may have 
against the fund. 

The following' doctrines on this subject 
have been frequently held and have passed 
into some of the text-books as settled law: 
"The commencement of proceedings in bank- 
ruptcy operates as a supersedeas of all pro- 
cess in the hands of the officer of any other 
court, and as an injunction against all other 
proceedings than such as may afterwards be 
had under the authority of the court of bank- 
ruptcy until the case is closed. Thus the 
levy of an execution, or the filing of a bill to 
foreclose a mortgage, or the filing of a libel 
in rem, or the issuing of a disti-ess warrant, 
or the filing of a mechanic's lien claim, 
where the lien only exists from the time of 
such filing, or the issuing of a writ of replev- 
in for the pm'pose of affecting the estate, are 
null and void when such proceedings are in- 
stituted in any other court after that time. 
Claims against the bankrupt's property can 
only be enforced in the court of bankruptcy 
dm-ing the pendency of the proceedings, and 
this principle extends not only to liens, but 
to all controversies concerning even the title 
to property which was in his possession at 
the time of filing the petition." 

The supreme court of Iowa in Stuart v. 
Hines [33 Iowa, 60], and several other cases 
passed upon at the same time, quote the fore- 
going, and add that the several cases cited 
in support of the doctrines thus laid down 
fully sustain the text. Indeed, as previously 
shown in this opinion, no other rules are con- 
sistent with the bankrupt act. And the cus- 
tody of the property, the title being in the 
assignee as an officer of the court, cannot be 
divested except under the direction of the 
court Hence some ill-considered opinions to 
the effect that the lien' creditors may wait 
until bankruptcy proceedings are closed, and 
then enforce their liens through the state 
courts or under powers to sell, can have no 



force. The assignee may cite in the secm-ed 
ci-editor so as to determine what shall be 
done with respect to the security, and it may 
be advisable so to do, yet it is none the less 
the duty of the secm-ed creditor to prove his 
demand and obtain the aid of the com-t for 
its enforcement. The court has jurisdic- 
tion over both the bankrupt debtor and all 
his creditors, and also over all demands af- 
fecting the banki'upt's estate. If the lien 
creditor does not act, and the property is sold 
by the assignee under the order of the com't, 
free from all liens or encumbrances, what re- 
com-se is left to the creditor after the fund 
has been fully distributed? If he thus sleeps 
on his rights, he does so at his peril. The es- 
tate must not be left open indefinitely, to the 
detriment of all other creditors, because 
some secm-ed creditor will not assert his 
rights as the law reqmres. It may even be a 
serioiis question whether, under the limita- 
tion in section two, he can proceed to prove 
his demand after the expiration of two years, 
and have the same enforced. Whether that 
section will admit of such a construction or 
not, it is certain that such a creditor may, 
through his own laches, like unsecm-ed cred- 
itors failing to act, lose whatever right of 
property or interest he had in the bankrupt's 
estate. This com*t has held from the com- 
mencement, that secured creditors could not 
enforce then- demands except through the 
bankiTipt com*t, and has never hesitated to 
set aside sales made without its action after 
bankrupt proceedings were commenced. It 
has now given its views more at large than 
was necessary, without, however, citing the 
numerous authorities which support the va- 
rious propositions stated. The bankrupt re- 
ports are full of cases, and the text-books re- 
fer to them with sufficient fullness. 



Case Ko. 3,6S4. 

DAVIS et al. v. ARilSTRONG. 
[3 N. B. E. 33 (Quarto, 7); ^ 2 Am. Law T. 138.] 

District Court, Is. D. ^lississippi. 
Acts of Baxkrcptoy — Fhaudclext Suspension 

— Who AltE3 TitADEHS. 

A trader gave promissory notes in part pay- 
ment of purchases of goods, and before they fell 
due, sold out the balance of his stock in gross, 
without invoice, at ten o'clock at night, to n 
purchaser for ten hundred and thirty-two dollars 
cash, and went out of business, after paying one 
of the notes before matmrity. He failed to pay 
the other notes at maturity, and they remained 
unpaid for more than fourteen days. Eeld, it 
was no defense that the debtor had ceased to 
be a trader at the period of suspension. The 
sale for cash was not a sale made in the ordi- 
nary course of business. The suspension of 
payment of his paper was fraudulent, and he 
must be adjudicated a bankrupt. 
[Cited in Re Hercules Mut. Life Assur. Soc, 

Case No. 6,402; Re Carter, Id. 2,470; Re 

Weaver, Id. 17,307.] 

^ [Reprinted from 3 N. B. R. 33 (Quarto, 7), 
by permission.] 
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[Petition in bankruptcy by Davis & Green 
against F. M. Armstrong.] 

HILL, District Judge. This case in invol- 
untary bankruptcy is submitted to tlie court 
iipon petition, answer, and proof. The act of 
banlcruptcy charged is that said defendant, 
being a merchant, did, on or about the 25th 
of February, 1868, fraudulently suspend the 
payment of his commercial paper, and did not 
resume payment thereof within a period of 
fourteen days. The answer denies the bank- 
ruptcy charged. The issue thus made makes 
it incumbent upon the petitioners to estab- 
lish, by proof, the liankruptcj' charged. The 
most important proof is that produced by the 
defendant, and is found in his deposition, and 
is substantially as follows: That in tlie latter 
part of October. 1807, he purchased, in the 
city of Louisville, Kj'., from various whole- 
sale dealers, a stock of goods for retail, at 
Red Land, in Pontotoc county, Miss.; that 
about four thousand dollars of said stock was 
purchased on a credit, and a portion, about 
one thousand dollars, for cash; that among 
the purcliases was one from the petitioners 
for the sum of nine hundred and twenty-six 
dollars, for which he executed his note, due 
at four months, and payable on the 24th 
February, 18GS; that he brought the goods 
to Red Land and offered them for sale at 
retail until the 2Gth December, 1868, when 
he sold out the entire stock remaining on 
hand, to one Bounds, for the sum of ten 
hundred and thirty-two dollai-s, which was 
paid him in cash; that it was a lumping 
trade, made without taking any invoice of the 
stock; that the trade took place between nine 
and ten o'clock at night; that of the sum so 
received he paid off and took up one of 
the notes given for the stock, amounting to 
five himdred and fifty-eight dollars; that the 
payment was made before the maturity of the 
note; that he received a discount of ten per 
cent; that he immediately left Red Land, 
and went to look after his father's estate, 
some thirty miles distant, his father having 
recently died; that he then ceased to be a 
merchant, and has so continued to the present 
time; that whilst doing business, as a mer- 
chant at Red Land as stated, he kept no 
hooks, showing the condition of his business, 
only kept memoranda; does not know the 
amoimt due him, and either does not know 
or declines to state from whom; states that 
had it not been for the fall in cotton his es- 
tate, real and personal, was at the time of 
sale to Bounds, sufficient to have paid his 
debts. He does not state what amount of 
cash he received for the sale of goods made 
at retail or the disposition he has made of it, 
or the disposition made of tlie balance re- 
ceived fi-om Bounds, but admits that the note 
due to petitioners remains unpaid; and that 
on its maturity, he owed on said purchases 
some two thousand two hundred dollars; 
does not state whether any part of the same 
has since been paid. 



The main gi'oimd of defense relied upon is, 
that at the time of suspension of payment 
stated, defendant was not a merchant or 
trader. This renders it necessary to give a 
construction to tliis clause in the bankrupt 
act lof 1867 (14 Stat. 531)], and in order to 
arrive at a correct conclusion, we must ascer- 
tain the benefits intended to be secm-ed, and 
evils remedied. In all commercial countries, 
such as ours, it is deemed a matter of the first 
imporfcince, that obligatiODs and contracts 
entered into by those engaged in such pur- 
suits, and in the ti'ansaction of commercial 
business, shall be promptly paid, and for the 
reason that the failm'e of one, often occasions 
the failure of others. These obligations, in 
the shape of notes, bills, checks, etc.. form a 
pai-t of the circulating medium between those, 
engaged in such pursuits. The reason, there- 
fore, that a distinction is made, in the bank- 
rupt act, between merchants, bankers, and 
traders, in meeting theii* commercial obliga- 
tions, and the rest of the commimity, is to 
secure promptness and good faith with this 
useful class of the commimity; and to secure 
this desirable object, a fraudulent failure to 
meet these obligations, is declared to be an 
act of bankmptcy; such being the object 
and pm'pose of the law-makei*s, the proper 
construction of the act should be read as fol- 
lows: That a merchant, banker, or ti'ader, 
who, in the course of his business as such, 
shall execute notes, bills, or other instni- 
ments which circulate as commercial paper, 
and who fails to pay the same within fom-- 
teen days after maturity, or the same shall 
have become due and payable, without a suf- 
ficient excuse for such failm-e, shaU be 
deemed, to have fraudulently suspended pay- 
ment, and shall be declared a baulvitipt. If 
this be the ti-ue consti-uction of the act, it fol- 
lows that if the malcer of the paper is a mer- 
cliant, banker, or ti-ader, at the time of its 
execution, he becomes liable to meet it in tlie 
time specified, unless he can show a suificient 
excuse for failing so to do, or he becomes 
liable to this provision of the law, no matter 
what his occupation may then be. This 
brings us to another important inquiry, that 
is, has the defendant shown a sufficient ex- 
cuse for the non-payment of the petitioner's 
demand, the note having become payable ou 
the 24th February, 1868, and their proceed- 
ings not having been commenced until tlie 
26th of the following June, a period of over 
four months; or, in other words, was it, 
within the meaning of the act, a fraudulent 
suspension? The note was executed after the 
passage of the act, and the defendant must 
be held to have assumed all the obligations 
and liabilities imposed by the act, one of 
which was that he should keep proper books, 
showing the true condition of his business, 
the stock invested, IJie cash received, cash on 
hand, debts due him, cash paid out, and 
debts outstanding against hlminhisbusiness, 
a failure to do which, after the passage of the 
act, is, by the 29th sectiou. declared to be a 
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cause for refusing tlie bankrupt a discharge, 
or, if granted, for its revocation. Tlie de- 
fendant lias failed to meet this obligation. 
By the 33th section of the act it is provided 
that a conveyance, sale, assignment, or trans- 
fer, not. made in the usual and ordinary 
course of business of the debtor, shall be 
deemed prima facie evidence of fraud. The 
sale of a stock of goods of five thousand dol- 
lars or more, that had only been on sale at 
retail for about two months, when cotton 
■was down at nine and ten cents per pound, 
and when money was scai'ce in the country, 
made at night, in a lump, without examina- 
tion or invoice, at the sum of one thousand 
and thirty-two dollars, cannot be held to be 
in the usual and ordinary com"se of the busi- 
ness of a merchant. Other sections of the 
act might be referred to to show that the ut- 
most good faith and fair dealing is req.uired 
of those so engaging in mercantile pursuits; a 
failure to observe which, is treated as evi- 
dence of fraud. When a merchant engages 
in business and purchases his stock, or any 
part of it, on credit, there is an implied prom- 
ise that the proceeds of the sale shall be ap- 
plied to their payment. The merchant com- 
mits a fraud upon his creditor if he appro- 
priates the proceeds to any other purpose 
■until the obligation is discharged; indeed, his 
whole capital stock is virtually pledged for 
the payment of such commercial liabilities as 
he may incur in such business; he is further 
pledged to give to his business his best skill 
and attention, and a failm'e to comply with 
these requisitions may be held a fraud on 
the rights of those who have given him 
■credit in his business, and whose demands 
remain imsatisfted. The reason given by the 
defendant, that he did not pay the note be- 
fore the commencement of these proceedings, 
is imsatisfactory. Had the goods been re- 
■ceived and sold when cotton was at a high 
price, and when there was every expectation 
■of easy collections, and then fallen, the rea- 
son would have been more plausible; but 
they were purchased when cotton was at the 
low price, and should not have been sold on 
■credit only to those able to pay at the low 
price of cotton. The low price of cotton 
would have been a good reason why sales 
were not made, but if not made, it should have 
remained on hand, and not sold for the small 
«um of one thousand dollars or thereabout; 
upon the other hand, if the goods were sold 
it was the duty of , the defendant, either by 
himself, or some suitable person employed for 
the purpose, to collect these debts, or at least 
to have rectuired the debtors to execute their 
notes for the amount due. 

Although the defendant was permitted to 
give his ovm deposition, upon re-hearing of 
the cause, he has wholly failed to show what 
amoimt of cash he received for goods, the 
amount due and unpaid, or the disposition he 
has made of the same. These circumstances, 
together with his whole transaction, connect- 
ed with his mercantile business, whether so 



intended or not, must be held, within the 
meaning of the bankrupt act, to have result- 
ed in a fraudulent suspension of the note of 
petitioner, which is upon its face mercantile 
paper, and was in fact so executed; and re- 
buts the excuse given for its non-payment, 
and must be declared an act of bankruptcy. 
The enforcement of this side of the banki-upt 
law is decidedly unpleasant, but when cases 
arise, they must be met, and disposed of ac- 
cording to law and testimony as the court 
understands them. Fortunately, so far, out 
of nearly five himdred cases, not more than 
twenty have been on the involimtary side of 
the docket, and not more than half that num- 
ber have been contested; and of the remain- 
ing number but few have come to the final 
hearing, so that so far, this portion of the law 
has received but little consideration from 
either the court or the bar. It may, however, 
be well that its principles be imdei-stood by 
the commmiity, especially those engaged in 
ti-ade, that any necessity for its enforcement 
may be avoided in the futiu-e, as in the past. 



Case No. 3,6S5. 

DA^IS V. BALTZBK. 

[1 Cranch, O. C. 482.] ^ 

Circuit Court, District of Columbia. June 
Term, 1808. 

Slavery — Filing List with County Ci-ekk. 

The list of slaves required by. the law of 
JNIaryland, 1796, c. 67, must be delivered to the 
clerk of the county into which they shall be 
first brought, and within three months tliere- 
after. 

[Petition by a negro, Harry Davis, against 
John Baltzer.] 

THE COUKT (CRANCH, Chief Judge, ab- 
sent) decided that the master's entry of the 
slave, with the clerk of this court, made this 
day, was not a compliance with the act of 
Maryland, 1796; the slave having been 
brought into the state of Maryland, from 
^'^irginia, by Daniel Dulany, in. the year 1797; 
and that it ought to have been made with the 
clerk of the court of the county into which 
the slave was first brought. The slave was 
sold by Dulany within fourteen months after 
he was brought into Maryland. Verdict for 
the petitioner. 



DAVIS (BANK OF ALEXAjN'DRTA v.). See 
Case No. 845. 



' Case Wo. 3,6S6. 

DAVIS et al. v. BANK OF EIVER RAISIN. 

[4 McLean, 387.3 = 

'Circuit Court, D. Michigan. June Term, 1848. 

Banks— UNAUTnoiiiZED Bills— Payment. 

A bank which draws a bill in express violation 

of its charter, can not set up such bill in pay- 

* [Reported by Hon. "William Cranch, Chief 
Judge.] 

= [Reported by Hon. John McLean, Circuit 
Justice.] 
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inent. The bill is void, and must be so held in 
all transactions relating to it. 

■ [This action was brought by Davis & Lock- 
wood against the Bank of River Raisin.] 

Mr. Romeyn, for plaintiffs. 
Mr. Noble, for defendant. 

OPINION OF THE COURT. This is an 
action of assumpsit, the general issue being 
pleaded. The defendant gave to the plain- 
tiffs a draft of the Bank of Brest, for two 
thousand doUars. It was understood, at the 
time, that the di'aft was received by the 
plaintiffs, in payment of a debt due them by 
the defendant The Bank of Brest was in- 
solvent, and no part of the draft was ever re- 
ceived. The plaintiffs contend, if the draft 
was received in payment, it could not operate 
as such, because the Bank of Brest was or- 
ganized under the general banking law of 
Michigan, which the supreme court of the 
state has held to be unconstitutional. But if 
the bank was a corporation, the draft was 
void, it having been issued in express viola- 
tion of the law. It is not material to ino[uire 
whether this Bank of Brest was organized or 
not. It is enough to know, that it was one 
of a large batch of banks established under 
a general law of Michigan, which was rec- 
ommended to the popular sanction, and that 
numerous banks were oi'ganized under it, all 
of which tui-ned out to be banks without cap- 
ital. They were aU subject to what was 
called the "Safety Fund Act," which, by the 
31st section, provided that "no moneyed cor- 
poration, subject to this act, shall issue any 
bill or note of the said corporation, unless the 
same shall be made payable on demand and 
without interest." The draft in question was 
in violation of that law, as it was not made 
payable on demand. It was, therefore, an 
instrument which the corporation bad no 
right to create, and being void, it can not be 
considered as payment to the plaintiff. And 
the court so instructed the jury, who found 
for the plaintiff. Judgment. Weed v. Snow 
[Case No. 17,347]. 



DAVIS (BANK OF THE UNITED STATES 
v.). See Case No. 915. 

DAVIS (BELL v.). See Case No. 1,249. 

DAVIS (BENEDICT v.). See Case No. 1,293. 



Case No. 3,627. 

DAVIS V. BEVERLY et al. 

[2 Cranch. C. C. 85.] ^ 

Circuit Court, District of Columbia. Dee. Term, 

1811. 

Banking Assooiatioxs — Isdividttai* Liability — 
Actions at Law — Relief in Equity. 

The eleventh article of the association called 
"The Union Bank of Georgetown," which de- 



clares that every person dealing with them, 
"disavows having recourse, on any pretence 
whatever, to the person or separate property of 
any present or future member of the company," 
does not prevent a laborer from recovering judg- 
ment at law against the individual members of 
tlie association who employed him. But they 
may be relieved in equity. 

Assumpsit, for work and labor. 

Mr. Morsell, for the defendants, contended 
that as the plaintiff had proved that the 
Avork and labor were done for the private- 
banking association, called "The Union Bank 
of Georgetown," he was bound by the four- 
teenth article of that association, which de- 
clares that every person dealing with them 
"disavows having recourse, on any pretence 
whatever, to the person, or separate propertj' 
of any present or futm'e member of this com- 
pany," and could not recover in this action 
brought against Beverly and Riggs individu- 
ally, they being the persons with whom he 
contracted, and who were membei"s of the- 
association. 

But THE COURT (nem. con.) said that at 
the most it could only be considered as a 
contract on the part of the plaintiff, that he 
would not enforce his judgment against tlie 
person or property of the defendants; a con- 
tract which was binding on Ms conscience, 
and which they could not presume he would 
violate; and if he attempted to violate it, a 
court of equity might grant an injunction. 



DAVIS (BLACHLY v.). See Case No. 1,458. 
DAVIS (BROOKS v.). See Case No. 1,950. 
DAVIS (BRYAN v.). See Case No. 2,0G5. 
DAVIS (OAJNNON v.). See Case No. 2,385. 
DAVIS (CARLETON v.). See Case No. 2,408. 
DAVIS (CARLISLE v.). See Case No. 2,411. 



^ [Reported by Hon. "William Cranch, Chief 
Judge.] 



Case nSTo. 3,628. 

DAVIS V. CHILD et al. 

[2 Ware (Dav. 71) 78; ^ 3 N. Y. Leg. Obs. 147.J 

District Court, D. Maine. Aug. 4, 1840. 

Maritime Liexs — Repairs, Supplies, and Ad- 
vances— Dojiestio AND FoKEiGN Vessels— Ai>- 
aiiuALTY Jurisdiction — TitusTS, Accounting, 
AND Specific Perfoiimance. 

1. By the general maritime law of Europe^ 
material-men have a privileged lien on a vessel 
for repairs and supplies furnished for the ves- 
sel. But by the maritime laws of this country, 
they have no lieu when the repairs are made 
and the supplies are furnished for a vessel in 
a port of the state to which she belongs, unless 
it is allowed by the local law. 

[Cited in The Scotia, 35 Fed. 909.] 

2. Where the repairs are made, or the supplies 
furnished, for a vessel in a port of a state to 
which she does not belong, she is considered a 
foreign vessel, and the rule of the general mari- 
time law prevails. 

[Cited in The Eliza Jane, Case No. 4,363.] 

3. A person who lends money to be employed 
in the repair^s of a vessel, or to furnish her with 

^ [Reported by Edward H. Daveis, Esq..] 
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supplies, Las the same privilege against the yes- 
sel that material-men have. He is considered 
as giving credit both to the ship and to the 
owners. The ship is hypothecated to him for 
his security, and he may maintain, in the ad- 
miralty, either a libel in rem against tlie vessel, 
or a libel in personam against the owners. See 
[Thomas v. Osborn] 19 How. [CO U. S] 29, 
where this doctrine is afl^med. Whether this 
principle be supposed to have been borrowed 
from the Roman law, or to have had an inde- 
pendent origin in the commercial usages of the 
Middle Ages, it appears to be equally unques- 
tionable in one case as in the other. 
[Cited in Thomas v. Osborn, 19 How. (GO tl. 
S.) 29; Collins v. The Fort Wayne, Case 
Ko. 3,012; The J. R. Hoyle, Id. 7,557; The 
A. R. Dunlap, Id. 513; The Custer, 10 Wall. 
(77 U. S.) 217; The Kate Tremaine. Ciise 
No. 7,622; The Tangier, Id. 13,744; The J. 
P. Spencer, Id. 7,31(3; Xippert v. The Wil- 
liams, 39 Fed. 828, 829.] 

4. The admiralty has a general jurisdiction to 
enforce all maritime liens. 

[Cited in The Richard Busteed, Case No. 11,- 
764.] 

5. The admiralty has no direct jurisdiction 
over trusts, altliough they may relate to mari- 
time affairs; if the libellant states a trust, as 
the foundation of his suit, he states himself out 
of court. 

[Approved in Kellum v. Emerson, Case No. 7,- 
6G9. Cited in Wenberg v. Cargo of ilineral 
Phosphate, 15 Fed. 288.] 

6. Nor has the admiralty any jurisdiction over 
matters of account, merely as accounts, al- 
though they may arise exclusively out of mari- 
time transactions. It can take cognizance of ac- 
counts, only as incidental to other matters over 
which it has jurisdiction. 

[Cited in Tunno v. The Betsina, Case No. 14,- 
236; The Brothers, 7 Fed. 878; Wenberg 
v. Cargo of Slineral Phosphate, 15 Fed. 
288; The H. E. Willard, 53 Fed. 600, and 
52 Fed. 388.] 

7. Nor has the admiralty jurisdiction to en- 
force the specific performance of an agreement 
relating to maritime affairs. 

[Cited in Deely v. The Ernest & Alice, Case 
No. 3,735; The C. C. Trowbridge, 14 Fed. 
874; Paterson v. Dakin, 31 Fed. 684.] 

The substance of this case, as stated in the 
libel, is as foUows: On the 29th of March, 
1S37, Child & Dole, being the owners of the 
schooner Sultan, let her on shares to one 
Prince B. Le.wis, to be employed in the coast- 
ing trade. He proceeded in the vessel to the 
southern states, and employed her until the 
13th of October, 1838, when the owners, hav- 
ing become dissatisfied, employed Jacob B. 
Stiinwood to proceed to New Orleans, to take 
possession of the vessel for them. He went 
accordingly, and took tlie schooner into his 
possession, and appointed James P. Coffin, 
master. On the return of the Sultan, from 
a voyage to Texas, in February, 1830, she'was 
found to require repairs; and it was then 
also ascertained that there were large sums 
due for debts alleged to have been contracted 
on account of the vessel, by Lewis, the former 
master. Lewis had absconded and was not 
to be found. For the pm'pose of settling 
these accounts, and for raising money to 
pay the expenses of these repairs, Stanwood 
applied to the libellant [Samuel Davis] for a 
loaji, who advanced the money for that pur- 
yiTED.CAS. — 8 



pose. Afterwards, on the 22nd of March, the 
libellant, at the request of Stanwood, caused 
process to be sued out against the vessel 
for the money he had advanced; and it was 
agreed between them that, at the sale, she 
should be purchased by the libellant, pro- 
vided that she sold for less than her value, 
for the benefit and in trust for the owners. 
Child & Dole. The object of the sale was 
to free her from the claims of other creditors. 
She was sold under an order of comt, and 
bought by the libellant. May 24, 1830, he, by 
the agreement with Stanwood, taking the 
conveyance in his own name, and to hold the 
legal title of the vessel as a secm'ity for his 
advance, but in trust for the owners; and 
by the direction of Stanwood, acting as the 
agent of the owners, he caused the repairs 
to be completed and the vessel to be fitted ■ 
for sea. Stanwood left New Orleans before 
the repairs were finished, having given direc- 
tions to the libellant to procm-e for her a 
freight, when repaired, as soon as practica- 
ble, to take the entire management and con- 
trol of the vessel, and act for the interest of 
the owners. The libellant espended upon 
the vessel, at New Orleans, $2,339.32. He 
then appointed Thomas F. Hinds, master; 
procm'ed freight, and she sailed for Mobile, 
June 26, 1839. After going to sea slie was 
found to leak, and on her arrival at Mobile it 
was found, from the defective condition of 
uer bottom, that fm'ther repairs were neces- 
sary to j.*ender hei* seaworthy, and she was 
further repaired by the direction of the libel- 
lant, acting under the authority derived from 
Stanwood, at the cost of §3,272.89. She then 
sailed with a freight for Boston. When she 
had been out about four days, she was run 
into by another vessel, and was obliged to 
put into New Orleans for repairs, where she 
was again repau*ed under the direction of the 
libellant, at the expense of $1,418.75. She 
then sailed for Boston, where she arrived on 
the 27th of April, her freight amounting to 
.$1,338.56, after deducting her expenses of 
$502.27, leaving a credit to the owners of 
$836.29. A bill of particulars, annexed to 
the libel, contains a statement of all the mon- 
eys expended by the libellant, on account of 
the vessel, and all he has received for insur- 
ance, average, and freight, leaving a balance 
now due him of $4,828.37. The libel con- 
cludes with a prayer that the court ynU. pro- 
nounce for the repayment of the balance of 
the sums expended, and that Child & Dole 
may be required to accept a reconveyance 
of the vessel, which the libellant now ten- 
ders. To this libel, the respondents put in 
a plea to the jurisdiction. The question of 
jurisdiction was ably argued. 

Mr. Fox, for libellant 

C. S. Davies, for respondent 

WARE, District Judge. Tn'o questions 
arise upon the pleadings in this case, and 
which have been elaborately argued by the 
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counsel. Tlie fix'st is, whether a person who 
lends or advances money to he expended in 
repairing a vessel, or in furnishing her with 
supplies necessary for her employment, as 
provisions for the crew, can maintain a libel 
in personam against the owners for such ad- 
vances, or a libel in rem against the vessel 
herself. The second is, admitting the first 
question to be decided In ilie affirmative, 
whether the jm-isdiction of the court can be 
maintained on the particular facts alleged in 
this libel. The first question does not appear 
to me to involve any serious difficulty. It is 
true that no judicial decision was cited, at 
the argument, directly in point, and I am not 
aware of any reported case, in which the 
precise question has been presented for de- 
cision. But the jmisdiction of the com-t 
seems to me to stand on principles too well 
established to be brought into doubt. 

By the general maritime law of Europe, 
any person who furnislies materials or labor 
for the repair or equipment of a ship, or sup- 
plies her with things necessary for her em- 
Ijloyment, as provisions for the crew, ac- 
quires by this alone, without any express 
stipulation for tliat pm-pose, a tacit hypothe- 
cation of the ship itself for his security. In 
tliis country, no such implied hypothecation 
is recognized by the common or customary 
law, when the repairs are made, or the sup- 
plies furnished, in a port of the state to 
which the vessel belongs. In some of the 
states, the local law gives a lien, and where 
it does, it may be enforced by the admiralty. 
Peroux V. Howard, 7 Pet. [32 U." S.] 12,324; 
Harper v. New Brig [Case No. 6,090]. But 
by the common maritime law of this coun- 
ti"y, if the supplies are furnished in the port 
of a state to which the vessel does not be- 
long, the privilege is admitted, and the lieu 
attaches. The Jerusalem [Id. 7,294]; The 
St. Jago de Cuba, 9 Wheat. [22 U. S.] 409; 
The Gen. Smith, 4 Wheat. [17 U. S.] 438; 
The Aurora, 1 Wheat [14 U. S.] 105. The 
creditor, in such a case, is considered as 
giving credit both to the ship and tne own- 
ers, and he may proceed in the admiralty 
against either. But it was contended, at 
the argument, that this privilege is confined 
to the persons who actually furnish the sup- 
plies or make the repairs, called, in the lan- 
guage of the admiralty, material-men, and 
is not extended to a party who loans money, 
which is expended in repairs or in furnishing 
materials for the vessel. The ground as- 
sumed in the argument is, that such ad- 
vances are to be considered as a common 
loan, not distinguishable from any other 
credit arising in the common course of mer- 
cantile business, and that the pui^poses for 
which the money was advanced and to which 
it was applied, cannot be inquired into, to 
show that the consideration was mai'itime, 
and thus within the cognizance of the court 
as a cause of admiralty and maritime juris- 
diction. 

The first inquiry that is naturally suggest- 



ed, as a test of the jurisdiction, is, whether 
such a loan is held by the maritime law to 
be a privileged debt, giving the creditor a 
lien on the vessel for his security. If it 
does, then I hold it to be clear, that it may 
be enforced by this court, for the admiralty 
has a general jurisdiction to enforce all mari- 
time liens. The lien which material-men 
have against the ship, for repairs or supplies, 
has been supposed to be derived from the 
Koman law. Abb. Shipp. p. 102, c. 4, § 10. 
Now if this privilege of the creditor be ad- 
mitted to be a principle borrowed by the 
mai'itime law from that of Konie, there 
would seem to be an end of the controversy 
as to the rights of the lender, for it is quite 
clear that in the Roman law he had this priv- 
ilege. It was a general principle of the law 
of Rome, that any creditor who loaned 
money to be employed in preserving, repair- 
ing, or improving a thing, had a privilege 
against it for the reimbursement of the loan. 
Bomat. Lois Civlles, Liv. 3, tit 1, § 5, n. 6, 
7. The very case, of repairing a vessel, is 
put as an illusti'ation of the general doctrine. 
"Qui in navem extruendum vel instruendun 
credit vel etiam emendum privilegium ha- 
bet" Dig. 42, 5, 26, 34; Id. 20, 4, 5. 6. And 
the privilege, in the Roman law, extended 
to a creditor who loaned money for the pur- 
chase of a ship. Indeed, by the text of the 
law, the privilege seems to be confined to the 
lender, and it is only by analogy' that it is 
extended to comprehend the immediate fur- 
nisher of the materials or labor by which the 
vessel is repaired. Domat Liv. 3, tit 1, § 

5, n. 9. And the principle was carried fur- 
ther in favor of lenders. If the master 
hired money of a third person, with which he 
paid the creditor who loaned directly for the 
repairs of a ship, this new creditor was sub- 
rogated to the right of the first lender, and 
consid^ed as giving credit to tlie owner. 
Dig. 14, 1, 1, § 11. Domat Liv. 3, tit. 1, § 

6, n. 6. But by the Roman law, this was a 
more personal privilege, and did not involve 
a tacit hypothecation of the thing. It gave 
to the creditor a right of preference, jus 
praelationis, a right of prior payment out of 
the thing, over the general creditors of the 
owner; but his right was postponed to all 
hypothecary creditors. Emerigon, Contrate 
a la Grosse, c. 12, § 1; Vinnius, Select. Jur. 
Quaest 42, c. 4. And the privilege of the 
creditor was postponed to that of the fisc. 
Dig. 42, 2, 34. But these personal privileges 
of creditors, independent of hypothecation, 
are unlmown to the maritime law. In that 
law, every privilege implies a tacit or priv- 
ileged hypothecation. Emerigon, Conti-ate 
a la Grosse, c. 12, § 2, § 1. Cleirac, Ju- 
risdiction de la Marine, art 13, No. 6. 
Whether the rules of the maritime law on 
this subject were derived irom the Romaxi 
law, or what is more probable, had their 
origin in the customs aad usages of maritime 
commerce in the Middle Ages, there is no 
doubt, that a person who lends money for 
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the pm-pose of repairing a vessel, or of fur- 
nisliing lier with supplies, and wiiicli is ac- 
tually employed for that pm-pose, is entitled 
to the same privilege against the ship, as one 
who actually furnishes the supplies, or per- 
forms the labor. The reasons of justice, 
equity, and public policy are the same in the 
one case as in the other, and the law makes 
no distinction between them. It makes no 
difference, says Emerigon, whether one has 
furnished the materials, or loaned the money 
with which they have been purchased. Con- 
tuate a la Grosse, a 12, § 4. A merchant 
whose goods are sold in the course of the 
voyage, to supply the necessities of the 
ship, is entitied to .the same privilege, this 
being, in fact, a loan to the vessel. We 
find this privilege of the lender for the re- 
pairs or the necessities of the vessel, es- 
tablished in. the earliest monuments that re- 
main of the maritime law of the Middle 
Ages. In the Ordonnance of Peter 4th of 
Aragon, of 1340, for regulating the proceed- 
ings of the consular or maritime courts, 
which makes the first forty-two chapters of 
the common editions of the Consulate of the 
Sea, it is said, that in the sale of a new ves- 
sel, before she had made a voyage, the la- 
borers and fm*nishers of materials shall have 
the first rank of privilege, and be preferred 
to creditors who have loaned money for the 
building of a ship, but still recognizing the 
privilege of the lender as subordinate to that 
■of the workmen. After she has made a voy- 
age, the mariners shall hold the first rank of 
privilege, and after them come those who 
have loaned money for the use of the vessel. 
■5 Pardessus Lois Maratimes, pp. 3S9, 325, c. 
32, 34. Cleirac marshals the privileges in the 
same order— that of the mariners first, and 
after them, creditors who have lent money 
to repair or to purchase rigging and pro- 
visions for the ship; and he quotes this 
Ordonnance from the Consulate as authority. 
Jm'isdiction par la Marine, art. 5, § 15, and 
Id. art 18, §§ 4, 5. The rule established by 
the French Ordonnance of 1621, is, that up- 
on the seizure and sale of a vessel, the wages 
of the mariners for the last voyage shall be 
first paid, in preference to all other creditors, 
and after them, those who have loaned 
money for the necessities of the ship diuring 
the voyage, and thirdly, those who have 
loaned money for repairs, for provisions, or 
the equipment of the ship, before the com- 
mencement of the voyage. Liv. 1, tit. 14, 
art 16. That is, according to Valin, those 
who have loaned on bottomry or otherwise, 
for the repairs, victualing, or equipment of 
the vessel, and these comprehend carpenters, 
calkers, and other workmen who have been 
■employed in the repau's, as well as those 
who have fm-nished the materials used in 
the repairs, and also the keepers of board- 
ing-houses, who have, by order of the mas- 
ter, boarded the crew while repairs were be- 
ing made (1 Valin, Comm. p. 363), putting 
the lender in the same class with the fur- 



nishers of materials and the workmen. Bou- 
lay Paty, in his commentary on the Code 
de Commerce, says, that the privilege exists, 
as well in favor of the' simple lender, as of 
him who takes the secm-ity of a bottomry 
bond. 1 Cours de Droit Maratime, p. 119, 
tit. 1, § 2. 

Indeed, it appears to me, that upan Ihe 
principles of the maritime law, it is very 
clear, that a person who lends money to be 
expended in repairing a vessel, or in f m*n:sh- 
ing her with provisions, or fitting her for sea, 
has the same privilege against the vessel, 
which is allowed to material-men who are 
the actual furnishers, or the mechanics who 
perform the labor. The authorities are en- 
tirely conclusive. The lender is considered 
as trusting to the ship, as well as the owners; 
and by the loan itself, he acquires a privi- 
leged hypothecation, which is as sacred in 
every respect as that which is created by an 
instrument of bottomry, except that he is not 
entitied to maritime interest. Pecklus, Ad 
Rem Nauticam, p. 99, and Vtnnius' note; Ku- 
rike, Quaest. lUust, Quaest 13; Voet, Ad 
Pand. 20, 19; Stypman, Jus Maritimum, par. 
4, c. 5, § 146. By the law of this country, the 
privilege exists only where the credit is g'ven 
to a vessel, in a port out of the state to which 
she belongs, unless it is allowed by the local 
law. Now, if the law allows to a creditor a 
lien on the vessel for his security, the juris- 
diction of the admiralty follows of course. 
(This is the appropriate court to enforce mari- 
time liens, and the only court in which it can 
be done effectually. If the admiralty has ju- 
risdiction over the matter in a proceeding in 
rem, I do not see on what principle the juris- 
diction in personam can be denied. It is only 
on the ground that the contract is maritime, 
that the court can issue process against the 
thing. It is the subject-matter that deter- 
mines whether it is of admiralty and mari- 
time jurisdiction or not; and if it is so, the 
court has jurisdiction as well in personam as 
in rem. In this case, the consideration of the 
contitict is purely maritime. If this were the 
only ground on which the plea could be sup- 
ported, I should feel no difficulty in overrul- 
ing it, and requiring the respondents to an- 
swer to the merits. Upon the principles stat- 
ed, the jurisdiction would attach for the 
money advanced for repairs in the first in- 
stance, before the vessel was sold, and when 
legal titie was in Child & Dole. But for 
these advances the vessel was arrested and 
sold. The libellant was the purchaser, and 
took the legal titie in his own name. If the 
jurisdiction of the court rested on a lien alone, 
it is clear that the libel could not be main- 
tained on this claim, for hy the sale the lien 
was discharged. But as the admiralty has 
jurisdiction in favor of material-men in per- 
sonam as well as in rem, if the proceeds of 
the side were not sufficient fully to discharge 
the debt, the libellant's claim may be good 
against the owners for the balance, for a 
decree against the vessel, without satisfac- 
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tion, migiit not dischai'^e the owners from 
tlieir liability. It does not, however, appear 
from any allegation of the libel, but that the 
libellant was fully paid for all his advances, 
made before the sale of the vessel, by the pro- 
ceeds of the sale; and from the bill of par- 
ticulars annexed to the libel, it appears, that, 
in point of fact, he was. As the libellant, by 
the form of his pleading, has made this a 
part of his libel, my opinion is, that this part 
of his claim must be taken as satisfied. 

The onljr question that remains is, whether 
the libel can be maintained on the transac- 
tions that took place after the sale. It is al- 
leged in the libel, that the seizure was made 
and the vessel sold under a decree of court, 
on proceedings instituted by the du'eetion of 
the agent of the owners; and that by an 
agreement between the libellant and the 
agent, he became the purchaser for the own- 
ers, and took the legal title in his own name, 
as a security for advances to be made, but 
for their use, and to be held for their benefit; 
and that all the subsequent expenditures up- 
on and on account of the vessel, were made 
in pursuance of his ordei-s, and for the bene- 
fit of the original owners. The libellant, 
therefore, states himself to be the ti'ustee of 
the respondents. All the expenditm-es were 
for the vessel while he was the legal owner. 
If the plea is overruled and the respondents 
are required to answer to the merits, the fii-st 
question presented for decision, if the fact 
is denied by the answer, will be, whether the , 
libellant is trustee or not; whether he took 
the legal title for the benefit of the respond- 
ents, or purchased on his own account. Now, 
let it be admitted, that the subject-matter of 
the contract set up in the libel— that is, the 
repairs made and the supplies fui*nished — 
are within the undoubted jurisdiction of the 
admiralty, can the court take cognizance of 
the case, where, in order to arrive at the mer- 
its, it must first decide a question covering 
the whole case, which is of the peculiar, and 
generally the exclusive, jmisdiciion of anoth- 
er tribunal, and is not within the jurisdiction 
of this court? In other words, can the court 
take jurisdiction of a trust ex directo, as con- 
stituting the very foimdation of the suit? It 
seems to me that it cannot, and when the 
libel sets forth a tnist, upon which the coui't 
must pronounce a judgment before it can 
look at the merits on which relief is sought, 
that the libellant states himself out of court. 
Matters of trust, whether in relation to real 
or pei-sonal property, belong to the peculiar 
and appropriate jurisdiction of courts of eq- 
uity, and the modes of proceeding in equity 
are particularly adapted to the discovery and 
enforcing of trusts; and though it is true 
that com-ts of common law do take cogni- 
zance of some matter of trust, as in the case 
of bailments (1 Story, Eq. Jm\ § GO), yet the 
general rule is, that mere matters of trust are 
within the exclusive jm-isdiction of equity 
(2 Story, Eq. Jm-. § 960). It is admitted that 
the admiralty is competent to pronounce up- 



on the question of title to vessels, but when 
this is said, I apprehend that generally the 
legal title is intended. It is not, however, in- 
tended to be denied, but that this court may 
take notice of an equitable title when it 
comes up incidentally, especially when it is 
alleged in the way of defense, ,in a case over 
which the admiralty has a clear and unques- 
tionable jm'isdiction. In a suit for possesiit n, 
it might well decline to interfere in favor of 
the legal title against one who had an equita- 
ble title, at least until the rights of the par- 
ties had been settled by a competent tribu- 
nal. It is admitted also, that when the a 1- 
miralty has jurisdiction of the principal mat- 
ter, it has authority to pronounce on the in- 
cidental questions which may arise in the 
cause. The Tilton [Case No. 14,054]. But 
my difficulty is, that in this case the equita- 
ble title does not arise incidentally, but is 
alleged in the libel as the very foundation 
of the libellant's title to relief. Such a case, 
it appears to me, cannot be properly a sub- 
ject of admiralty jurisdiction. Indeed, the li- 
bel seems to me to be a bill in equity in dis- 
guise. 

But the case presents otlier objections to 
the jurisdiction, which, if not insuperable^ 
are not easily overcome. The libellant al- 
leges, that in piu-suan'ce of an agreement with 
the agent of the owners, he purchased the 
vessel for them, and took the title in his own 
name, to be held for their benefit; that he 
expended on the vessel, at difCerent times, 
large sums of money, in repairs and in the 
purchase of supplies, having the conti-ol and 
management of the vessel, and receiving for 
their use her earnings; and the libel con- 
cludes with a prayer that the respondent 
may be reqmred to receive from him the 
legal title aod pay him the balance of his ac- 
count. The suit, therefore, in one aspect, 
partakes of the nature of a bill in equity for 
a specific performance of an agreement. It 
was never contended, that a court of ad- 
miralty has the authority to decree a specific 
performance of an agreement If the court,, 
in this case, should pronounce for the pay- 
ment of the balance of the account, it might, 
perhaps, annex a condition that the libellant 
should reconvey the vessel to the respondent. 
But a direct suit for the specific performance 
of an agreement is a thing unheard of in the 
admiralty. But allowing this objection may 
be avoided, there is more difficulty in over- 
coming the other. The libel unavoidably in- 
volves the taking of an account, for it is in- 
dispeasably necessary, in order to ascertain 
the balance. There might be here, in equity, 
matter for a cross bill, if the defendants 
chose to resort to it, in order to extract the 
facts dii'ectly from the party, though the ad- 
miralty might, perhaps, obtain the same ob- 
ject by an examination of the party on inter- 
rogatories. But the suit itself seems to be 
primarily for an account. Now the admiral- 
ty has no direct jurisdiction over matters of 
account, although they may relate purely to 
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maritime affairs. Tlie New Orleans v. Phe- 
bus, 11 Pet [36 TJ. S.] 175. Tlie simpHcity 
and directness of its course of proceeding are 
not supposed to tie adapted to such contro- 
versies, and a libel for an account directly 
will not lie in the admiralty. Tlie court 
takes cognizance of accounts only when they 
arise incidentally in a cause, as in a suit on 
a bottomry bond or for average. Libel dis- 
missed. 



Case Wo. 3,629. 

DAVIS V. CEHLDS. 

[Nowhere reported; opinion not now acces- 
siljle.] 

Case No, 3,630. 

DAVIS et al. v, OLEiMSON. 

[6 McLean, 622.]^ 

Circuit Court, D. Ohio. Oct. Terra, 1855. 

Conflict of Laws— Usorious Contract— Accom- 
modation Paper— Place of Negotiation- 

Clemson, a citizen of Ohio, drew a bill on 
Suydam & Co., of New York, for their accom- 
modation, and after indorsing: it forwarded it 
to them. They accepted the hill, and negotiated 
it with the plaintiffs, citizens of New York, for 
a usurious consideration, by the laws of New 
York. An action being brought against the 
drawer, the usury was pleaded, under the laws 
of New York, which, for usury, avoids the con- 
tract. Hchl that the laws of New York gov- 
erned the contract, and that the assignment to the 
plaintiffs, being usurious, avoided the contract 

[Applied in Be Conrad, Case No. 3,126.] 

[This was an action at law by Davis, 
Brooks & Co. against "William P. Clemson.] 

Stinbery & Hunter, for plaintiffs. 
Swayne & , for defendant 

OPINION OF THE COURT. This action, 
is brought on a bill of exchange dated 1st 
June, 1850, by Clemson, payable to his own 
order, on Suydam, Sage & Co., for five thou- 
sand dollars payable in four months, and in- 
dorsed by him. Several special pleas were 
filed by the defendant, substantially the 
same. Among other things they set out that 
the cause of action in the different counts of 
the declaration are the same; that the biE 
was drawn for the accommodation of Suy- 
dam, Sage & Co., who were to pay it at ma- 
tm-ity, of which the plaintiffs had notice; 
that they accepted the paper, and afterwards 
made a corrupt and usurious agreement with 
the plaintiffs to loan from them four thou- 
sand eight hundred sixty-nine dollars and 
ninety-nine cents, until October 4th, 1850, for 
the sum of one hundred and thii'ty dollars, 
and to receive the above bill accepted by 
Suydam, Sage & Co.; which sum so paid as 
interest was more than seven per cent, per 
annum on the sum loaned, in violation of the 
Statutes of New York, which declare all in- 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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struments void, founded on a usurious con- 
sideration. To these .pleas the plaintiffs 
filed a general demurrer. As the demurrer 
admits the facts stated in the pleas, the law 
must be applied to the facts. The main 
stress of the argument by the plaintiffs' coun- 
sel is, that the drawer of the bill who in- 
dorsed it is a citizen of Ohio; and that the 
conti'act must be considered as governed by 
the laws of Ohio. It is admitted that the 
drawer and indorser, whether the same per- 
son or different persons, do not contract to 
pay the money in the place on which the bill 
is drawn; but only to guarantee its accept- 
ance and payment, in that place by the 
drawer. And it is also admitted that the lia- 
bility of both the drawer and indorser arises, 
under the law of the place where, in legal 
contemplation, the bill was drawn or in- 
dorsed. And it is also admitted, that where 
a valid instiniment is created, untainted with 
usmy, that a subsequent usm'ious negotia- 
tion of it cannot be pleaded by the drawer 
in discharge 'of his obligation. That in such 
a case, the question of usm*y is limited be- 
tween the indorser and the indorsee; but 
does not reach or taint the original instru- 
ment There are authorities which do not go 
this length; but the weight of authority sus- 
tains the principles above stated; and they 
embrace the legal groimd assumed by the 
plaintiffs* counsel. Nichols v, Pearson, 7 Pet. 
[32 U. S.] 110; Munn v. Commission Co., 15 
Johns. 55; Lloyd v. Scott, 4 Pet [29 U. S.] 
229; Braman v. Hess, 13 Johns. 52. 

The bill in question was signed by Clem- 
son and indorsed by him, and then it was 
transmitted to Suydam, Sage & Co., in New 
York, who accepted it, and by them it was- 
offered to the plaintiffs of New York, who 
discounted it, reserving a rate of interest 
which, by the law of New York, was usuri- 
ous. This bill was blank paper when it was 
transmitted by Clemson to Suydam, Sage & 
Co., and after it was accepted hj them, it 
was nothing more than blank paper. It was 
intended for the benefit of the acceptors, but 
thus far, there was no liability by the draw- 
er, indorser or acceptors. No action could be 
sustained on it. It was then, in contempla- 
tion of law, no contract or biU of exchange. 
Until negotiated, it was, in effect, blank pa- 
per. It was susceptible of being made a 
valid biU by fiUing up the blanks, and pass- 
ing it bona fide to a third party. In Snaith v. 
Mingay, 1 Maule & S. 87, it was held, that 
where a merchant in Ireland, sends to Eng- 
land certain bills of exchange, with blanks 
for the dates, the sums, the times of pay- 
ment, and the names of the drawers, signed 
and indorsed by himself, with a request that 
his correspondent in England would fill up 
the blanks, who did so with a date at a place 
in Ireland, the bills were held to be Irish 
contracts. And Mr. Justice Bailey held in 
the same case, if the bills had been nego- 
tiated to an innocent indorsee, after the 
death of the di-awer, his representatives 
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would liave been bound. But if these Irish 
bills had been signed by the drawer for the 
accommodation of the acceptor, and they had 
been filled up and negotiated on a usurious 
consideration, could the usurious holder have 
recovered their amount from the drawer? 
These Irish bills were drawn for the benefit 
of the drawer, the drawees were his debtors 
or secm-ities, and the bill was to pay the 
dobt of the drawer. The transaction was 
bona fide, and altogether different from the 
one before us. It is ti'ue no additional name 
was added to the paper, but that on principle 
can make no difference. The act of nego- 
tiation imparted to the bill validity, if it be 
a valid biU. Without this, the bill with the 
names upon it, was of no validity. It was 
not the signature of Clemson, or the sig- 
natm-es of the acceptors, but the loan of the 
money, on the credit of the bill, which could 
give effect to it. And here the question 
ai'ises, whether that which was essential to 
. give effect to the bill, did not enter into its 
inception. Whether that, without which the 
paper constituted no bill of exchange, does 
not constitute a part of it. But it is argued 
by the plaintiffs that Suydam, Sage & Co., 
did not indorse the biU, and that they claim 
under the blank indorsement of Clemson. If 
the bin had been an effective instrument as 
between the parties, before it was negotiated, 
the argument would be unanswerable. But 
as its negotiation was essential to its vital- 
ity, the argument is without application to 
the case. On principle, these positions would 
seem to be clear, and they are also clear on 
authority. "If a bill of exchange be drawn 
in conseauence of an usurious agreement for 
discounting it, although the di-awer to whose 
order it was payable was not privy to this 
agreement, still It is void in the hands of a 
bona fide indorser." 2 Camp. 599. In Holt's 
N. P., Lord EUenborough lays down, the law, 
that a bona fide holder cannot recover upon a 
bill founded in usury; so neither can he re- 
cover upon a note where the payer's indorse- 
ment, through which he must claim, has been 
made by an usurious agreement But if the 
first indoi-sement be valid, a subsequent usu- 
rious indorsement will not affect him; be- 
cause such intermediate indorsement is not 
necessary to his title to sue the original par- 
ties to the note. Lloyd v. Scott, 4 Pet. [29 
U. S.J 229. In Nichols v. Peai-son, 7 Pet. 
[32 U. S.] 106, the coui't say: "It is neces- 
sary to bear in mind that we are not now 
called upon to consider a case occurring upon 
the transfer of a note which is, in its origin, 
a mere nominal conti-act, one on which, as 
the test is very properly established in the 
New York courts, no cause of action arose 
between the original parties. The present is 
a case of gi-eater ditficulty." "It will hardly 
be contended that although the indorsement 
gave no cause of action against the indorser, 
yet it did operate to give a right of action 
against the maker of the note." In the case 
of Munn v. Commission Co., 15 Johns. 55, the 



court say: "If a bill or note be made for the 
purpose of raising money upon it, and it is 
discounted at a higher premium than the 
legal rate of interest, and where none of the 
parties whose names axe on it, can, as be- 
tween themselves, maintain a suit upon the 
bill when it becomes matm-e, provided it had 
not been discounted, that then such discount- 
ing of the biU would be usm-ious and the bill 
must be void." 

The counsel for the plaintiffs admit, at 
least tacitly, that the negotiation of this bill 
was void under the laws of New York, by 
the argument that it is an Ohio contract, and 
is, consequently, governed by the laws of 
Ohio. The legal obligation which arises 
against the defendant, whether as drawer or 
indorser, it is contended, is not that he shall 
pay the money positively, hut that he will 
pay it, if the acceptors do not pay it at the 
maturity of the bill, provided payment shall 
be demanded and a legal protest made, and 
he shall he duly notified of the same. There 
is no expression on the face of this contract, 
where the money was to be paid. In such 
an obligation, unless there was something in 
the negotiation of the instrimient to change 
the effect of it, the place of payment is tak- 
en to be the domicil of the person bound. 
But on such a contract the party is liable 
wherever he shall be found. Where was the 
bill in question made and imder what law? 
The plaintiffs who discounted it were citi- 
zens of New York, and so were Suydam, Sage 
! & Co. The latter were boimd to pay the 
bill at maturity. That it was usurJous and 
void, as to them, wil not be controverted. 
And if this be so, how can a void act create 
a liability against the defendant, either as 
an accommodation drawer or indorser? As 
before shown, until the plaintiffs discounted 
the bill, it had no binding effect upon the de- 
fendant And if by reason of the usury this 
discount imposed no obligation to pay on the 
acceptoi-s, for whose benefit the bill was 
drawn, can it be binding on his sureties? If 
an instrument be void for usury as to one, 
it is so as to aU; and any party may set up 
the defence. Austin v. Fuller, 12 Barb. 360. 
The case of Andrews v. Pondard, 13 Pet 
[38 U. S.] 65, arose on the following bill of 
exchange: "Exchange for $7,287.78. New 
York, March 11, 1837. Sixty days after date 
of this first of exchange, second of same 
tenor and date unpaid, pay to Messrs. Pond, 
Converse & Wadsworth, or order, seven thou- 
sand, two hundred and eighty-seven dollars, 
seventy-eight cents, negotiable and payable 
at the Bank of Mobile, value received, which 
place to the account of your obedient serv- 
ant D. Carpenter. To Messrs. Sayre, Con- 
verse & Co., Mobile, Alabama." The bill was 
indorsed by Carpenter, the drawer, who, as 
well as the drawees were citizens of Ala- 
bama. The bill was drawn to pay a debt 
admitted to be due to H. M. Andrews & Co., 
of New York. But the amount stated in the 
biU, included a prior indoDtment with ten per 
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cent on it to cover exchange, and which ap- 
peared to have heen done, to avoid the stat- 
ute of nsury. 

In their opinion, the court say: "The de- 
fendants allege that the contract was not 
made in reference to the laws of either state, 
and was not intended to conform to either. 
That a rate of interest forbidden by the laws 
of New York, where the contract was made, 
was reserved on the debt actually due; and 
that it was concealed under the name of ex- 
change, in order to evade the law. Now if 
this defence is true, and shall be so foimd 
by the jury, the question is not which law 
is to govern in executing the contract; but 
which is to decide the fate of a security taken 
upon usurious agreement, which neither will 
execute. Unquestionably, it must be the law 
of the state where the agreement was made 
and the instrument taken to secm-e its per- 
formance. A contract of this kind cannot 
stand on the same principles, with a bona 
fide agreement made in one place to be exe- 
cuted in another. In such cases the legal 
consequences of such an agreement, must be 
decided by the law of the place where the 
contract was made. If void there, it is void 
everywhere." In that case it was argued by 
Mr. Webster, as the counsel in the case ber 
fore us have argued, "that the contract is to 
be governed by the laws of the place where 
it was to be executed. The contract on the 
face of this bill of exchange expresses that 
it was to be executed elsewhere than where 
it was made. The parties entered into it 
with a view to its performance at another 
place. It is a foreign bill and of course is 
dated in one placu, and in one state, and 
made payable in another," In that case the 
usury was included in the body of the biU, 
but the bill was made payable in Alabama, 
and all the defendants were citizens of that 
state. It was an Alabama contract, in a 
much stronger point of view, than the one 
before us was an Ohio contract The ef- 
fect of usury in New York was to avoid the 
instrument; in Alabama, the interest only 
was avoided. 

In the case imder consideration, the bill, 
as between the parties, was as blank paper, 
until it was negotiated to the plaintiffs on an 
usurious consideration. CJould the plaintiffs 
sue the acceptors, who were and are citizens 
of New York? This will not be contended- 
They were citizens of New York, and acted 
under the laws of New York. They were the 
principals in the transaction, and the usury 
releases them from all liability on the bill. 
Admit, that the imperfect bill was forwarded 
to the acceptors by the defendant to be" filled 
up by them; to bind him must they not act 
in good faith; and must not the party who 
discounts the bill, act in good faith? Can 
the plaintiffs complain that they should be 
governed by the laws of their own state? 
In the defence, it is averred that they had 
notice, that the defendant wsis an accommo- 
dation drawer and indorser. He, therefore, 



can only be made responsible on strict prin- 
ciples of law. If the bill had been a valid 
instrument as between the parties to it; if 
an action could have been sustained against 
the acceptor by the drawer for non-payment, 
at. maturity, and it had been negotiated bona 
fide, it is admitted (the bill having been sign- 
ed and indorsed in Ohio, from which facts 
the legal liability arises, on the failxne of 
payment by the acceptors, so far as the de- 
fendant is concerned), it would have been 
an Ohio conti'act But it is denied that any 
liability against the defendant can arise, he 
being an accommodation drawer and indors- 
er, on an usurious negotiation of the bill, in 
the hands of the pei'son who thus obtained 
it. It is void by the act under which it was 
negotiated. Not void in part iJUt in whole. 
Void not only as against the acceptors, for 
whose benefit it was negotiated, but also as 
against the accommodation drawer and in- 
dorser. If the facts alleged in the pleas shall 
not be established before a jury, the rulings 
now made, wiU not apply. Demm-rer over- 
ruled. 
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DAVIS V. DAVIDSON et al. 

£4 McLean, 136.] * 

Circuit Court, I>- Michigan. June Term, 1S46. 

EQuiTr Pleading— Joint Answer— Signature ob 
Counsel. 

1. A joint answer is sufficient, all the parties 
swearing to it 

2. Answers to bills are generally drawn joint- 
ly and severally. 

3. In a joint answer, each individual is liable 
to he indicted for perjury, if he swear falsely. 

4. An answer must he signed by counsel, in 
order that the counsel may be held responsible 
to the court for the contents of the answer. 

5. If the answer be taken by commissioners, 
the signature of counsel is not required. 

[This was a bill in equity by Davis against 
Davidson, Van Pelt, and Crum.] 

Mr. Lee, for complainant 
Mr. Emmons, for defendants. 

OPINION OP THE COURT. A motion is 
made to set aside the answer to a bill in 
chancery, on two grounds: 

1. Because it is. the answer of three indi- 
viduals, and is s%vorn to by three. In the 
caption it pm*ports to be the joint answer 
of the three, but not their several, as well 
as joint answer; tiiis is erroneous, it is con- 
tended, for two reasons: 1st Because an es- 
tablished precedents require them to be sev- 
eral, as well as joint And 2d. Because, in 
case one of the defendants should swear 
falsely in the answer, he could not be indicted 
separately for such false swearing upon a 
joint answer, without joining all the joint 
respondents. The precedents are, generally, 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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■as stated by the counsel. They are drawn 
jointly and severally. But we are not pre- 
pared to say that this form is indispensahle. 
"\Ve see no satisfactory reason why a joint an- 
swer, responsive to the hill, would not he 
sufficient. The reason assigned, that one of 
the defendants could not be indicted for false 
swearing, without including the others, is 
not satisfactory. Each individual, who an- 
swers jointly, is responsible for the facts 
sworn to tlie same as if his answer had been 
separate. And it is not perceived why he 
might not be indicted, without uniting the 
other defendants. 

2. The answer is not signed by counsel, 
which is undoubtedly a defect. Except in 
certain specified eases, the answer must be 
signed by counsel. Under peculiar' circum- 
stances, the signature of the defendant may 
be dispensed with; but the signature of the 
counsel is required, unless tie answer is 
taken by commissioners. The signature Is 
necessary, that the person signing may be 
responsible to tlie court for the contents of 
the answer. Story, Eq. PI, § 876; Mitf. 
Kq. PI. (by .Tereray) 315. 

I^eave is given to amend the answer. 
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DAVIS V. The ELEANORA. See Case No. 4.- 
335. 

DAVIS (ELLIS v.). See Case No. 4,402. 



Case No. 3,633. 

DAVIS V. The ENTERPRISE. 

[3 Botts, D. C. MS. 30.] 

District Court, S. D. New York. Oct. 13, 1842. 

Ad.\iiualty Jt'itisDicTiox — What ake Makitime 
CoN'TKACTs— Canal Navigation. 

[1. A contract for the navigation of a boat on 
the Erie canal from Albany to Rochester, and 
hack to Albany and New York, is not a sea- 
man's contract, of which admiralty has juris- 
diction.] 

[Distinguished in The D. C. Salisbury, Case 
No. 3,69i.3 

[2. The fact that the vessel floated from Troy 
to Albany on tide water did not vary the effect 
of the services, so as to give the court juris- 
diction; nor would the fact that the boat con- 
tinued to New York affect the situation, as such 
service was only incidental to the contract for 
the main service.] 

[Libel by Joseph Davis against the lake 
boat Enterprise for seaman's wages.] 

PER CURIAM. This was a conti-act for 
navigating the boat on the canal from Al- 
bany to Rochester, and back to Albany and 
New York, with her lading, with the priv- 
ilege to libellant to leave the boat at any 
time, at his own option, when he could ob- 
tain better wages. This is not a seaman's 
conti-act, being within the jurisdiction of this 
com*t. Its object was not a hiring to navi- 
gate on tide waters. A part of the service 



might be contingently rendered there, but it 
was no part of the stipulation to which tlie 
libellant was bound. 

The contract commenced on the canal at 
Albany, and that is not to be regarded as 
tide water, falling within the jurisdiction of 
admiralty; and the main and expected serv- 
ice as to dm-ation of time and distance was 
to be performed on the canal. The circum- 
stance that a boat leaves the canal at Troy 
and floats on tide water to Albany would not 
place the contract of her crew within the ju- 
risdiction of this court; nor is there any 
sound principle which varies the effect of 
these services, if continued on to New York 
instead of terminating at Albany. The con- 
tract was not substantially one for navigat- 
ing the vessel on tide waters. That seiwice 
was incidental and partial, and not the gist 
of the hiring, and accordingly faUs within 
the principles declared by the supreme court 
in the cases of The Thomas Jeffei-son, 10 
Wheat. [23 U. S.] 428, and The Orleans, 11 
Pet. [36 U. S.] 175. The doctrine has before 
been applied in this com*t to this description 
of crafts. The libel is dismissed. 



Case No, 3,632a. 

DAVIS V. The ERIE. 

[1 Betts, D. G. MS. 32.] 

District Court, S. D. New York. Oct. 2, 1840. 

Seajiax— Peksonal Injuries — Gkatuitous Hos- 
pital, Treatment. 
[1. A seaman cannot recover against a vessel 
for gratuitous hospital treatment for an in- 
jury received on board. The right to recover is 
limited to actual charges and disbursements.] 

[2, Nor can he recover for injurious effects 
still remaining, because of the injury.] 

[Libel by Henry Davis against the ship 
Erie for expense of being cured of an injuiy.] 

A. Nash, for libellant 
Z. Zabriskie, for ship. 

BETTS, District Judge. The plaintiff was 
a seaman on board the ship Erie on a voy- 
age to Havre. Owing to an injury received 
on board the vessel in the harbor he was tak- 
en on shore to the hospital, where he was 
cured gratuitously, no charge whatever being 
brought against him or paid by him. He 
now claims the expense or cost of such cure, 
and the question submitted to the court is 
whether he is entitled to recover it from the 
sliip. The law charges upon a ship the ex- 
penses incm-red by a seaman taken sick or 
injm-ed in her service. Gardner v. Isaacson 
[Case No. 5,230]; Hai-den v. Gordon [Case 
No. G,0i7]. Such lien, however, is only raised 
in behalf of actual charges and disbiu'se- 
ments to which the seaman has been subject- 
ed, and, when the relief is bestowed by char- 
ity, he cannot make it the foundation of a 
claim against the vessel. Reed v. Canfield 
[Case No. 11,641]. Nor is the vessel liable 
for damages sustained by him consequential 
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to such sickness or injury. Potter r. Suffolk 
Ins. Co. [Case No. 11,339]. Tliis general doe- 
trine is not controverted, but it is supposed 
to Iiave received an application covering this 
case in a decision rendered in this court in 
the year 1832 (Robinson v. Grifford [unreport- 
ed]), and that the court in that case further- 
more allowed the seaman $50, the usual sur- 
gical charge in case of amputation, in addi- 
tion to $3 per week, the price of hoard and 
4ittendance in the hospital. I do not find 
the notes of the reasons upon which the or- 
der was founded in that ease, but upon turn- 
ing to the proofs on file I perceive that the 
■hospital opened an account against the sea- 
man, charging $3 per week for hoard and 
nursing. This charge was also can-ied in 
against the commissioners of the almshouse 
■and was probably satisfied by that hoard; 
but it was proved that the hospital in this 
■city does not receive and cure seamen gra- 
tuitously, and that they are placed in the 
boolcs on. the footing of paying patients. 
That was an action in personam, and the or- 
-der might have proceeded upon the legal lia- 
bility of the seaman to pay the charge of his 
cm-e, or upon some recognition of the mas- 
ter of his responsibility tnerefor to the sea- 
man. I am well persuaded that, whatever 
special consideration led to that particular 
decision, the com-t did not intend thereby to 
trench upon the rule restricting, in suits in 
x*em by seamen, the recovery for the hospital 
•expenses to the amount of disbursements nec- 
-essarily made, or to assert the same principle 
that a seaman could maintain an action 
-against the vessel for his cm*e, when the cure 
had been gratuitous. I find nothing in the 
clerk's report in that case, or the oraer of rne 
•<iom*t, respecting an allowance of ?oO for the 
-sm-geon's bill on amputation. An extra al- 
lowance of $20 for counsel fees and expenses 
was awarded, which imports that the court 
then considered the claim rightful against 
the master, and his defence as inequitable. 

The present case falls directly within tlie 
general rule. The lihellant, having been re- 
■ceived into the French hospital and cured on 
■charity, cannot maintain an action against 
the vessel for the value of the nurture and 
treatment fm'uisiied him, nor for any inju- 
rious effects still remaining upon his body or 
constitution because of the injm'y he had re- 
ceived. Hjs claim is accordingly dismissed. 



Case ITo. 3,63ST3. 

DAYIS et al. v. FATJCON et al. 

[3 Betts, D. C. MS. 48.] 

District Court, S. D. New York. March 2S, 
1843. 

Seamen's Wages— "Wreck— Master's Negligence 
— Evidence— Shipping Articles. 

[1. Wreck and loss of freight caused by a 
master's neglisence does not free the owners 
from liability for seamen's wages.] 

[2, It is negligent for a master not to be 
prompt in changing his course when the lead 



shows a rapid shoaling of the water near dan- 
gerous and well-known shoals.] 

[3. Where the negligence of a master is in 
issue, the failure to show or account for the 
chart used by him raises an inference that the 
shoal where the vessel was wrecked was set 
down thereon.] 

[4r. Liability for wages of seamen duly dis- 
charged in a home port after a wreck exists, not- 
witlistanding general maritime law, when the 
shipping articles promise wages unless forfeited 
by misconduct] 

[Libel by Thomas Davis and others, sea- 
men of the barque Florida, against Edward 
Faucon and Fi-ancis Hathaway, for wages.] 

BETTS, Disti-ict Judge. The barque Flori- 
da, on her return from a China voyage, was 
wrecked on the Brigantine shoals off Abse- 
com beach, on the Jersey shore, the 21st of 
September last, at mid-day. The allegation 
in the libel is that the barque was run ashore 
by the carelessness and negligence of the 
master. The vessel was totally lost. The 
crew went off in her boat to another vessel 
then in her vicinity, saving their clothing in 
part and a few articles from the cabin of 
considerable value, but which, it is alleged by 
the respondents, composed no part of the 
cai'go proper. The next day a wrecker, with 
aid of the crew, saved a part of the cargo and 
some of the tackle of the vessel, but it is 
made a point by the respondents in their de- 
fence that the amoimt saved did not equal 
the charges for salvage. The crew were 
kept together on the beach by the captain un- 
til , and, as they allege, they were form- 
ally discharged. 

The defence to tlie claim of wages rests 
upon the wreck of the vessel and her failm-e 
to make freight. The libellants contend that 
these facts create no bar to the recovery of 
wages— First, because the articles of agree- 
ment secure them their pay, irrespective of 
the loss of fi'eight on the vessel; and, second, 
because the loss occurred by means of the 
carelessness and negligence of the master of 
the ship. It is urged that in both these par- 
ticulars this case comes before the com't un- 
der an aspect distinguishable from those in 
which the right to wages is usually caUed in 
question because of tlie wreck of the vessel. 
The peculiarities I in the agi'eement relied up- 
on are, the voyage or time of hiring stipu- 
lated on the articles, and the termination of 
it by the actiial discharge of the libellants, 
after the shipwi'eck. Before, however, dis- 
missing this branch of tbe case, it wiU be 
more convenient to consider and dispose of 
the other great feature, the charge that the 
ship was lost by the carelessness and negli- 
gence of the master. The consequences in 
law in respect to the rights of the seamen 
may present an interesting topic of inquiiy 
if the testimony is found to substantiate the 
charge. In reviewing the testimony to this 
point, it must be weighed to ascertain wheth- 
er it proves a positive fault, or no more than 
a mere error in the master, in judgment, or 
the want of superior skill or precaution. 
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The circumstances and. facts attendant upon 
the loss of the vessel may disclose an error, 
a fault in commission or omission, conducing 
mediately or directly to the wreck; but does 
the law charge the master and owner per- 
sonally for that cause, where the master has 
competent skill, without proof of gross neg- 
lect or the doing of some act hy him with 
knowledge of its impropriety? The conse- 
quence of the unskillf ulness or misconduct of 
the master in the execution of his duties 
comes under frequent consideration in insur- 
ance cases, and in suits by shippers for loss 
or injury to the cargo, and the principle gov- 
erning those cases will afford light to the in- 
quiry in this cause. The general doctrine 
laid down by elementary writeis is sustained 
by the adjudications of the com*ts, that the 
underwriters are not answerable for losses 
occasioned by mistakes of the captain, hap- 
pening through gross negligence or from 
gi*eat ignorance or unskillfulness in his pro- 
fession. 1 Phil. Ins. 227; Park, Ins. 103. 
The owner is held to insm-e, for himself, the 
competency and good conduct of the master 
and mai-iners (1 Phil. Ins. 226) and their 
Incompetency or gi'oss negligence would nev- 
er be claimed by him as "a peril of the sea," 
exempting him on his bill of lading from lia- 
bility for the loss of cargo. 

It is an essential particular to the sea- 
worthiness of a vessel that she be supplied 
with a faithful captain and of competent 
skill in his profession. 3 Kent, Comm. 287; 
Holt, c. 3, § 6. In Tait v. Levi, 14 East, 481, 
the court was inclined to regard the vessel 
unsea worthy, the master, from ignorance of 
the coast, having misttiken Barcelona for 
Tanagona. So again, upon general princi- 
ples, a loss is held not to arise from a peril 
of the seas if, when all the circumstances are 
taken into consideration, it appears to have 
arisen from want of due skill or knoAvledge 
on the part of the master. Thus Abb. Shipp. 
252, 258, in stating the case of Smith v. Shep- 
herd [decided in 1795; opinion not now ac- 
cessible], seems to understand the doctrine 
laid down to be, that it is the fault of the 
master if a ship strikes a rock or shallow 
generally known, not being forced upon it by 
adverse winds or a tempest. The English 
law, independent of statutory regulations, 
holds owners responsible to shippers for 
losses or injury of the cargo happening oth- 
erwise than by the act of God or perils of the 
sea (Abb. Shipp. 255; Holt, ce. 2, 4); and up- 
on the stipulations of the bill of lading, and 
the implied contract that the vessel is sea- 
worthy, the fault of the master in her navi- 
gation is regarded as fixing on the owner a 
liability for the damage (Id. c. 3, §§ 2^). It 
is manifest that the law, in affixing respon- 
sibility upon the owners because of the in- 
competency of their master, looks beyond 
mistakes in judgment, although it may be 
shown that a great majority of persons of 
like skill would have adopted a different con- 
clusion from the same facts. It demands evi- 



dence that the error or mistake arose from 
actual incompetency or the imheedful or in- 
tentional misuse of his knowledge. When 
the master possesses adequate knowledge and 
experience, and brings them honestly to act 
in the navigation of his ship, I apprehend he 
or the owners cannot be made liable because 
he failed to adopt the best expedient, and 
that a loss accrued by means of the one he 
did choose. 

In this case the testimony shows that the 
master was perfectly competent and trust- 
worthy in his profession, and, indeed, that 
his character as a skillful and cautious navi- 
gator stood in the first rank of his class. 
But I am consti'alned to say, that the proofs, 
to my judgment, establish that at the time of 
the occurrence in quesion he omitted to ex- 
ercise that attention and precaution which 
the facts known to him, or which the law 
holds him bound to know, exacted from him. 
The Brigantine or Absecom shoals, where the 
vessel was wrecked, have been notorious to 
pilots and navigators for several years, valu- 
able vessels having been lost upon them, and 
soundings having been taken determining, if 
not their exact location, at least their general 
position, so as to warn vessels in that vicinity 
to be on their guard with respect to them. 
They are mai'ked down on the better and 
latest coast charts, and, if not designated on 
the chart on board the Florida, were de- 
scribed in Blunt's Coast Pilot, at the time on 
board; and the omission to produce the chart 
or account for its absence gives ground for 
the presumption that this shoal was also in- 
dicated on that. The testimony of Mr. Bush 
with respect to the charts on board is not by 
any means decisive on this point. The Coast 
Pilot directs navigators coming north along 
the Jersey coast, and at the point where this 
vessel was lost, "not to steer northward of 
N. E. if in 10 fathoms water or less, as you 
will be apt to get on Absecom shoals or Egg 
Harbor bar." Page 214. All these reefs are 
lying in the vicinity of the Brigantine shoals. 
The shoaling of the water is proved to be 
gradual off this shore, generally differing a 
fathom in three-fourths of a mile, until di- 
rectly amongst the shoals, and then the depth 
becomes accordingly irregular, and many of 
tlie witnesses, most experienced in this coast 
navigation, speak of the necessity of a con- 
stant use of the lead, and that unceasing cau- 
tion is required to prevent a vessel fulling off 
into less than 8 fathoms. Most of the wit- 
nesses insist that she should come about 
whenever she was shoal of 10 fathoms, but 
some consider it safe in 8 or 7 fathoms, and 
even 6 and 5, when they know perfectly 
their position. 

The captain says in his answer, that when 
he went in to diimer, a little before 1 p. ra., 
the vessel was heading about north, going 
at the rate of three miles the hour, the land 
then in sight; that at 20 minutes past 1 
seven fathoras water was reported, and he 
immediately gave orders to get the ship ready 
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to tac^t, and -whilst getting ready, and about, 
five minutes after sounding, slie struck on the 
shoal three or four miles from the beach, 
air. Bush says the vessel was laying along 
shore, generally steering about N. N. E., 
sometimes N. or N. W., rarely so much as 
that. Between half past 12 and 1 the lead 
• was tlu'owu, and 10 fathoms reported, when 
they went into dinner, and had been in 
about 10. minutes when the captain ordered 
the lead hove, and 7 fathoms were reported, 
and the order was tiien given to get ship 
ready for stays. The captain was just step- 
ping out of the house when she struck. 
This witness also states that the lead had 
been thrown every 10 or 15 minutes during 
that morning, and no less than 10 fathoms; 
had been before reported. Thomas Denis, 
one of the Ubellants, testifies that the ves- 
sel at the time was heading in for the land, 
and going at the rate of three knots. James 
Williams, second mate, says the vessel was 
making a course about north by west, three 
knots, and land plain in sight, wind from the 
northward and eastward light. William 
Howe, seaman, says the wind was light 
ahead, about north east, baffling; thinks ves- 
sel was standing about north, land plain in 
sight. Henry Barnes, the carpenter, says 
the vessel was going on towards the beach 
when she struck, house on the beach in 
sight. George Neuber, the steward, reported 
the draught of water to the master, and then 
went by his orders to the man at the helm 
to see how the vessel headed, and reported 
to the master she was heading west of north. 
Orders were then given to see all clear 
to go in stays. Hemy Barnes, the car- 
penter, says the vessel was heading to- 
wards the shore, house in sight He says 
she struck 25 or 30 minutes after 7 fathoms 
were reported; tliat, with her then wind and 
headway, she would have come about in 4 
or 5 minuted. The testimony of ttie sea- 
men is to be received with caution, and 
weighed with a watchful regard to their 
motives and biases, as well as to all the at- 
tendant circumstances. But it is to be re- 
mai'ked that the essential features of their 
statements concur with the answer of the 
master and the evidence of Mr. Bush; and 
they stand in direct conflict only on the fact 
of soundings being taken, and the period that 
elapsed, after 7 fathoms were declared, be- 
fore the vessel struck. The log book is not 
produced, and no evidence is given of its loss, 
and, as tliat would have supplied the appro- 
priate and more satisfactory proof of the 
proceedings in navigating the vessel that 
morning, the absence of that document, if 
not to be regarded as presumption of proof 
in it, adverse to the allegations of the defence, 
is certainly to be regretted in conducting an 
inquii*y into facts which would be most mate- 
rially aided by its contents. The first mate, 
examined by the respondents, says the run 
of the vessel was entered regularly in the log. 
Upon the oral evidence, I think Mr. Bush's 



memory as to the cast of the lead cannot 
safely be depended on, even if it be admitted 
he is not expressly contradicted by a pre- 
ponderance of proof. An instantaneous 
shoaling from 10 to 7 fathoms, in the posi- 
tion and direction of the vessel, would natu- 
rally excite the most stirring activity, as the 
master is to be presumed cognizant of the 
fact that along that coast the descent of the 
bottom is very gradual and imiform, not 
vaiying a fathom for hundreds of rods, unless 
in the direct neaghborhood of shoals, and if, 
but 10 or 15 minutes previously, they were 
in 10 fathoms, it cannot be credited that no 
more than a commonplace direction to the 
second mate to make ready for stays would 
have followed so startling a fact, nor but that 
the master and first officer would instantly 
have applied every means to put the vessel 
about 

The master does not in his answer aver 
that deeper soundings than 7 fathoms had 
been reported previousl3^ or that he knew 
the depth at the time he left the deck for din- 
ner. There is also some discrepancy in his 
own statements as to the time of the several 
occurrences marked as preceding the strik- 
ing of the vessel. He says in his answer 
that he went into dinner a little before 1, 
and that tlie report of T fathoms was made 
at 20 minutes past 1, and that he immedi- 
ately gave orders to. get the ship ready to 
tack, and whilst getting ready, and about 5 
minutes after sounding, they struck. This 
answer was sworn to the 26th of Januai-y, 
1842. The day after the occm'rence, he made 
his protest and in that said, "Standing north 
at 1.30 P. M., judging myself three miles 
from shore, sounded 7 fathoms water. 
Whilst getting ready for stays, vessel struck 
on the shoal." The time is spoken of as if 
it had been noted with care and precision, 
and the difference may be very material 
when it comes to be compared with the 
other evidence in the case. And as to the 
captain's own conduct it would have an im- 
portant bearing if he allowed his ship to 
stand head towards the shore 10 minutes be- 
fore getting ready to tack, then being three 
miles off, and in a depth calculated to excite 
the liveliest watchfulness. This evidence, 
in connection with JVIr. Bush's statement, 
would indicate a smrprising remissness in an 
intelligent and vigilant officer. Mr. Bush 
says the lead was tln:own when they went 
into dinner and 10 fathoms was reported, 
and after they had been in about 10 minutes 
7 fathoms was reported. Both concur that 
they went into dinner between half past 12 
and 1. The protest of the captain the next 
day stated that the vessel struck at 30 min- 
utes past 1, and in his Sworn answer, he puts 
it at 25 minutes past 1; in either case he 
must then have been at his dinner from half 
to three-quarters of an horn*; and the compu- 
tation of Mr. Bush as to time compares very 
exactly with the statement of Barnes, the 
carpenter, that the vessel sti-uck 25 or 30 
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minutes after 7 fathoms were reported; and 
with that of Reuben, the steward, who, after 
the report of depth of water, was sent to the 
man at helm to learn the course of the ves- 
•sel, and reported it back to the master, be- 
fore orders were given to get ready for 
jstays; this testimony all tending to show 
that the vessel was allowed to continue her 
course in shore full 20 minutes after she 
was found to be in 7 fathoms of water, with- 
out including the evidence of Williams, the 
second mate, who says the vessel struck 
About 15 minutes after orders to get ready 
for stays, and that he received these orders 
in about 5 minutes after the report of the 
-cast of the lead was made to the master. 

The preponderance of the evidence is that 
the vessel at the time was heading W. of N., 
though the exact point cannot be ascer- 
tained. The captain says she was heading 
about north; Mr. Bush, that she was gen- 
erally steering N. N. E., or sometimes N. W., 
rarely so much as that. The steward as- 
certained from the man at the helm, she was 
W. of N., and so reported to the master, 
and the second mate and other seamen all 
represent her to be laying W. of N. when she 
struck. John Livingston, a pilot, says, if the 
Tessel was in 8 fathoms water with her then 
wind, a safe course must have been N. E. by 
N.; if laying N., her situation would be more 
dangerous; and, if N. by W., the danger 
would increase. John Hayes, pilot, says ves- 
sels may lay along within about 5 miles of 
the shore. The water will suddenly shoal 
from 10 to 5 fathoms at these shoals, and he 
should not hesitate in daytime to run in 7 
fathoms, but in night should come about in 
10 fathoms. Francis Alleger has run whole 
line of coast in 8 fathoms, and, if he knew 
<jf no shoal, should go within 7, 6, or 5, but, 
if aware of shoals, should go about in 10 
or 12 fathoms. Blisha E. Morgan, master of 
a ship in tlie London trade, has run in good 
weatlier and smooth water to within 6 or 8 
fathoms, and 3 or 4 miles of land, when not 
opposite shoals known or laid down on the 
chart. If on the coast, without personal 
knowledge of it, should follow the directions 
of Blunt's Coast Pilot, though he does not 
think it is much relied on. Russel Sturges, 
master of a ship, would hug shore as close 
as possible to preserve his wind, and should 
not fear running in 5 or 6 latlioms. Should 
regard 8 or 7 always safe. Blunt's book 
ought to be consulted, but it is considered to 
err on the side of over caution. Should 
weigh his reasons rather than follow his 
mere directions. Does not consider it safe 
to approach coasts with only a general chart 
of the Atlantic. If he approached Absecom 
with wind on shore, without knowing points, 
he should certainly follow Blunt's directions, 
and tack in 10 fathoms, and should not go 
within that depth in a large ship, except in 
case of necessity- James H. Smith, New 
York pilot, in light wind and smooth sea, 
and vessel heading north, should run in to 
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S fathoms off Brigantine shoals, but should 
not think it prudent for a navigator, not 
knowing the coast, to run inside of 10 
fathoms. Phj-ler E. H. Dibble, a pilot, has 
brought in vessels along this coast Should 
not go nearer the beaqh in fair weather, 
with a ship, than 8 or 10 fathoms, and a 
stx-anger coming in from sea could not pru- 
dently go so far as S fathoms; ought to fol- 
low the direction of Coast Pilot. Has struck 
on these shoals in a pilot boat 2^4 or 3 miles 
from shore, owing to negligence in not 
throwing the lead. 

I think these conclusions must be adopted 
as the fair effect of all the evidence: 

1. That the course of the vessel was more 
westwardly and in shore than was prudent 
in the state of the wind, and in her situation 
as known to the master, or which he had the 
means of knowing. 

2. That proper precautions were not ob- 
served by the master in casting the lead 
and having the change of water ascertained 
and reported him. 

3. That he kept the vessel so near the 
shore as to render her situation highly haz- 
ardous imder any degree of care and watch- 
fulness, which was an act of great remiss- 
ness on his part, on a strange coast and with- 
out the aid of a pilot. 

4. That if, within 10 minutes after sound- 
ing 10 fathoms, 7 were reported, it was his 
duty to put the ship about in the shortest 
time practicable. 

5. But if 10 fathoms had not been cast, anjd 
7 fathoms was the first throw of the lead, he 
allowed from 10 to 20 minutes to elapse after 
that before taking steps to change his course. 

6. That these facts show remissness and 
negligence on the part of the master, and 
that the wreck of the vessel is owing to that 
conduct. 

7. That there is no ground to impute bar- 
rati'y or wrongful intent to the master. 

The inquiry then arises, upon tliis conclu- 
sion of facts, how far the rule of law which 
renders the recovery of wages hj seamen 
dependent upon the arrival of the ship in 
port applies to a case of wreck occurring 
through the inattention and remissness of the 
master, without any positive fault of com- 
mission on his part, or intentional omission 
to perform his duty. The rule of law de- 
clared by the authorities, "that if the ship 
perishes at sea the mariners lose their wages*' 
(MoU. De J. Mar. B. 2, c. 3, §§ 7, 10; 1 Sid. 
179; Weshett, 591), is not aplied in its abso- 
lute sense by continental jurists, — they con- 
tending that seamen are to be awarded their 
full wages, when the loss of the vessel arises 
from her unseaworthiness or the misconduct 
of the master. This proposition is made part 
of the edict in article 3, tit. 4, liv. 3, of the 
Ordinances of Slarine, and is repeated in the 
French Code de Commerce, tit. 5, art 252. 
Velim and Pothier, although differing as to 
the amplitude of the indemnity secured hea- 
men of different classes, concur m applying 
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the provision of the article to every loss of 
the voyage, arising fi-om the act of the owner 
or master. 2 Velim, 68S ; 5 Poth. Max. Cont 38 i, 
3SG. Unseaworthiness of the vessel in tiny 
particular required by law is regarded as the 
act of the owner, and he becomes responsible 
as for positive misconduct. Abb. Shipp. 218, 
259. And Abbott, in his early editions, adopt- 
ed the doctrine, in broad terms, that when 
the loss of the ship is owhi;? to the fault or 
misconduct of the master, the seamen shall 
have their wages. This the supreme court 
of this state regarded as the general law, 3 
Johns. '520. The position is not restated in 
the edition of Abbott last commented npon by 
Judge Story, it not then having been recog- 
nized by any express decision of the English 
courts. That this is the general rule of the 
maritime law is clearly shown by the provi- 
sions of foreign edicts, and the opinions of 
eminent jurists (Jac. Sea Laws, 152-154; The 
Saratoga [Case No. 12,355]; 3 Kent, Comm. 
186; Komus, No. 43), and the decisions. of 
the English admiralty have more recently 
recognized the cogent equities of the claim of 
seamen to wages, when the voyage or ves- 
sel may be lost without fault of theh;s, or 
not through inevitable accident or vis major 
(1 Hagg. Adm. 232; 2 Hagg. Adm. 158). The 
general principle to which those authorities 
tend is that in respect to seamen, as in all 
other bailments for hire, they are entitled to 
compensation for services performed under 
the contract, without regard to the considera- 
tion whether the services are profitable to 
the employer. Pitman v. Hooper [Case No. 
11,185]. 

The response that "freight is the mother 
of wages," not unfrequently employed to de- 
feat a recompense for the most meritorious 
and hazardous services, should be ranked 
with those cant phrases, founded neither in 
fact nor reason, when applied to the ordinary 
contracts of hiring, and which are some- 
times perverted from figures of speech, which 
they are merely, to rigid rules of law. We 
may take a just pride in the fact that the 
American courts have ever preceded the Eng- 
lish in adopting, with the commercial and 
equity codes, doctrines resting upon princi- 
ples of unusual application, and not depend- 
ent upon mere technical rules or the crude 
dicta of judges. I am persuaded the sound 
conclusions of the law merchant, supported 
by the most urgent equity, is that seamen 
are to recover wages upon the terms of theu* 
agreement, to a like extent as if the contract 
was with any other class of laborers, notwith- 
standing the wreck of the vessel and loss 
of the voyage, unless such misfortune was 
the result of inevitable accident in no way 
produced by the fault of owner or master. 

Placed on this basis, the liabilities of mar- 
iners, onerous and peculiar as they are to an 
oppressive extont, become in a degree re- 
lieved and mitigated under the rights accru- 
ing in correspondence thereto. Here the oc- 
em'rence is not merely an error of judgment, 
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a mistake in opinion on a faithful view and 
consideration of the facts then known to the 
master, or which he is held in law to have 
known (which I am by no means,called upon 
or prepared to pronounce would be a cause- 
for giving wages), but the ease takes a posi- 
tion beyond that, and shows a positive re- 
missness and inattention on tlie part of the 
master, contraiy to the practice of heedful 
navigators in like circumstances, and disre- 
gardful of facts which, in the exercise of or- 
dinary discretion, should have awakened him 
to that commonplace prudence sufficient, in 
this instance, to have saved the ship. The 
Fortitude [Case No. 4,953.] The deci-ee for 
wages will go upon the broad doctrine that 
the ship was not lost by either of these 
agencies, "tempest, fire, enemies," &c., de- 
clared by the law to take away the seamen's 
right to antecedent wages, and upon the prin- 
ciple, also, that it no more affects their right 
to wages in this case, that the ship failed to 
make freight, than it would if the owners 
had sent her home in ballast. Their services 
were fully and faithfully performed. The 
owners' loss in respect to freight, if any has 
been sustained, accrued from the unskilful or 
inattentive navigation of the vessel, and he 
cannot render the seamen guai'antors for the 
capacity and fidelity of the master to the 
value of their wages, though the law may 
place them under that liability in respect to 
shipwrecks from inevitable perils of the seas. 
3 Kent, Comm. 187, 194; Abb. Shipp. 44T, 
note 2. 

But, though the com-t places its decision di- 
rectly on that point, it cannot overlook an- 
other consideration upholding the right of 
the libellants to recover, which may sustain 
the decree, if the reasons assigned for it 
should not be found entitled to the weight 
given them here. After the vessel gi'ounded, 
the crew were still detained under the com- 
mand of the captain, and put to such serv- 
ices in behalf of the vessel as they could ren- 
der, until they were subsequently discharged 
on shore, on Absecom beach. Tt is incontro- 
vertible, upon cases already cited, that the 
seamen could be entitled to compensation out 
of the wreck saved with their assistance, 
though all the freight be lost, and from all 
the freight carried on delivery of any part of 
the cargo, to the full amount of the wages in 
arrear, without abatement for salvage com- 
pensation in respect to cargo. Those prine - 
pies of law, however, are generally accepted 
as subordinate to the doctrine that it is in- 
dispensable to the right of wages that some 
part of the ship or cargo should be rescued 
from the wreck, and would not therefore, as 
already shown, if admitted with that quali- 
fication, aid the libellants in the present case. 
But it seems to me they are entitled to claim 
a principle still further conservative of their 
rights, which is that having fully performed 
the contract stipulated in the shipping arti- 
cles on their part, and having continued un- 
der the orders of the master, until formally 
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discharged by liiin on slaore, they can recov- 
er compensation for all those services with- 
out regard to the loss of ship and cargo. 
Their case contains an Important feature, not 
noticed in the general rule ordinarily stated 
in the books, that the policy of the maritime 
law subjects them to the risks of the voyage, 
and to the loss of wages when no freight is 
earned, which is their remaining under the 
command of the master and formal discharge 
in a home port after the wreck of the ship. 

The supposed rule of the maritime law was 
first questioned (Two Catharines [Case No. 
] 4,288]), and directly impugned by Lord 
Stowell (1 Hagg. Adm. 227), in cases of 
^^■reck, and Judge Story has developed the 
principle in a forcible train of argument and 
illustration CPitmaa v. Hooper [Case No. 11,- 
185]); and, upon the English and American 
authorities, the contract of the seamen, when 
the terms are to their advantage, is to be en- 
forced in their behalf, irrespective of the pro- 
visions of the dedai-ations or the Maritime 
Code, however expressed, or wherever col- 
lected, and can only be made subordinate to 
the authoi-ity of express statutes. The ship- 
ping articles in this case were executed July 
18, 1840, and stipulated the libellants should 
serve on board the barque Florida, bound 
from the port of New York to a port or ports 
east of Gape of Good Hope, and such other 
ports or places as the master may direct, for 
the term of three yeai's, unless sooner dis- 
charged. It was further agreed that in case 
of desertion, death, or impressment the 
wages should cease. Another stipulation was 
"that each seaman or mariner also shall well 
and ti'uly perform the above-mentioned voy- 
age (provided always that there be no deser- 
tion, plunderage, or embezzlement or other 
unlawful acts committed on said cargo or 
stores) shall be entitled to the payment of 
the wages or hire that may become due to 
him, pursuant to this agreement," with a pro- 
viso only that in eases of disobedience of or- 
ders, or absence without leave, the wages 
shall be forfeited. The vessel was lost Sep- 
tember 21, 1842, leaving 10 months of the 
period of hiring yet unexpired. This is not 
an engagement of the crew for the voyage 
merely, which could terminate with the voy- 
age, either by its being performed in full or 
by being broken up. The common-law courts 
hold these written agi'eements conclusive 
even against seamen (14 Johns. 260; 1 Cow, 
543; 13 Johns. 390; 2 Bos. & P. 116); and 
they are so also before admiralty tribunals, 
unless some undue advantage has been taken 
of the seamen, or they contain engagements 
in contravention of the common or statute 
law (2 C. Rob. Adm. 241; 6 C. Rob. Adm. 
207; Id. 350; Edw. Adm. 38; The Langdon 
Cheves [Case Xo. 8,063];. It would be diffi- 
cult to say, upon the terms of this contrtict, 
that it was dissolved by the wreck of the 
vessel, or any other breaking up of any part 
of the voyages contemplated, or at any pe- 
riod of them. The reservation of the right 



to discharge the crew imports that it was in- 
tended to provide against contingencies that 
might render it desirable not to retain them 
the full term of three years. The subsequent 
stipulations are in accordance with this view 
of the agreement, for, while the master has 
the power to relieve himself and the owners 
from the contract by discharging the crew, 
the agreement specificallj'- stipulates that 
they shall receive their wages, imless for- 
feited through their own misconduct, and 
thus affords a strong presumption that no 
other event should work that consequence to 
the crew. A decree will be entered in the 
cause that the libeUants recover their wages, 
after the allowance of all advances and pay- 
ments. 
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DAVIS V. FIRST BAPTIST SOCIETY OF 
ESSEX. 

[2 Browne, Nat. Bank Cas. 110;^ 44 Conn. 
582.] 

District Court, D. Connecticut. Nov. Term, 

1877. 

Tkustee— Exemption fkom Peksonal Liability, 
How TO Appear — Religious Society Holding 
Stock Bought with Bequest. 

1. A trustee, holding shares in a national 
bank, cannot avail himself of his exemption 
from personal liability for debts of the bank, 
unless his trusteeship appears on the books of 
the bank. 

2. "With a bequest of money a religious society 
purchased, and lield in its own name, shares 
in a national bank. The society had other dona- 
tions otherwise invested. Ed L that the society 
was not a trustee, but an ordinary stoclvholder, 
and liable to assessment for debts of the in- 
solvent bank. 

Action by [Theodore M. Davis] the receiver 
of a national bank against stockholders to re- 
cover the amoimt of an assessment for the 
debts of the bank. 

T. IVI, Davis and W. Howe, for plaintiff. 
L. E. Stanton, for defendants. 

SHIPMAN, District Judge. This is an ac- 
tion at law brought by the receiver of the 
Ocean National Bank of the city of New 
York, to recover from the defendants an as- 
sessment upon their stock in -said bank. T'ho 
parties agreed by stipulation in writing, waiv- 
ing a jury, that the case should be tried by 
the court. AH the allegations of fact which 
are contained in the plaintiff's declaration 
were admitted by the defendants to be true 
and are found to be true. The certificate of 
stock which was delivered to, and was ac- 
cepted and is now held by, the defendants, 
is in the name of the First Baptist Church 
and Society of Essex, individually, and not 
as trustees. The stock stands, and has al- 
ways stood, since its purchase by the de- 
fendants, upon the stock ledger and the stock 
books of said bank in the name of the de- 



/^ [Reported by Irving Browne, Esq., and here 
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fendants, without indication or notice tliat 
tliey are, or were at tlie time of tlie pnrcliase, 
■trustees. The foregoing facts were proved 
Tjy the plaintiff. It was not claimed that the 
hanlr was ever notified that the defendants 
-claimed to be trustees. 

The defendants, as a matter of defense, of- 
fered to prove the following alleged facts, 
which are set forth in the notice annexed to 
the plea of the general issue. To the admis- 
sion of this evidence the plaintiff objected, 
upon the ground that it was irrelevant and 
Immaterial and constituted no defense against 
the admitted facts. The defendants offered 
to prove that said thirty-sbc shares of the 
capital stock in the said Ocean National 
Bank, described in the plaintifE's declaration 
to have been owned or held by the defend- 
-ants as shareholders in said bank, "were pur- 
chased and held by the defendants only as 
trustees, and were ilever in any manner 
•owned or held by them in their individual 
capacity, either as a society, corporation, or 
as individuals, but that said shares were in 
fact purchased wholly with funds which were 
given by William Williams of Saybrook, Con- 
necticut, deceased, in and by his last will 
and testament, which was dated December 
31, 1834, as follows, to wit: One-nineteenth of 
his estate to tlie Second Baptist Church and 
Society in Saybrook, and their successors for- 
-ever, in trust to be put to interest with good 
and sufficient secmrities, or invested in stocks, 
the use of which shall be applied annually 
to defray the expenses of said society; al- 
ways provided that the salary shall be not 
at any time less than four hundred dollars 
the year, including house rent; and another 
nineteenth of his estate, less three hundred 
dollars, given to the same persons and their 
successors forever in trust to be invested as 
aforesaid, and the use of which is to be ap- 
l>lied from time to time to the cause of mis- 
sions. The defendants will prove that when 
said stock was pm*chased the defendants 
"were and now are the successors of said Sec- 
-ond Baptist Church and Society in Saybrook 
in said trust, and that on or about the 27th 
-day of January, 1867, a committee of the 
defendants invested in the purchase of said 
thirty-six shares, the sum of about $1900, the 
same being wholly derived from said bequest 
•of William Williams, and being the whole 
of the funds derived from said Williams, viz. 
two-nineteenths of his estate, less three hun- 
dred dollars, and held by the defendants only 
tinder said trust" The defendants further 
offered to prove "that, by the failure of said 
Ocean National Bank, the defendants, trus' 
tees as aforesaid, have wholly lost all of the 
tnist fund received under said will, and have 
"not now in their hands or possession any 
property or estate, except such as was given 
and granted to them by other grantors and 
•donors in trust for charitable and pious uses, 
-and none which is liable to be taken to pay 
the assessment set forth in the plaintiff's 
•declaration." Tliis evidence was excluded. 



The defendants duly excepted to the ruling 
of the com*t excluding said evidence. 

The foregoing constituted aU the facts 
which were proved, and which were offered 
to be proved, upon the trial. The evidence 
was excluded upon the ground that the facts 
which were offered to be proved constituted 
no defense against the action. Section 5150 
of the Revised Statutes, the personal liability 
section of the act authorizing the establish- 
ment of national banking associations, is a 
pai't of the charter of each national bank. 
It "pledges the liability or guarantee of the 
stockholders, to the extent of their stock, to 
the creditors of the company, and to which 
pledge or guarantee, the stockholders, by sub- 
scribing for stock and becoming members of 
it, have assented." Hawthorne v. Oalef, 2 
Wall. [60 U. S.] 22. A stodiholder of record 
is liable to an assessment although he has 
sold his stock, if such transfer has not been 
made upon the booivs of the bank. Pledgees 
of stock who hold the legal title and are 
stockholders of record are liable, although 
the pledgor may be the actual owner of the 
stock. So long as stocldiolders permit them- 
selves to appear upon the record as stock- 
holders, theu^ personal liability continues. 
The creditors have a right to rely upon the 
guarantee of those who continue to hold 
themselves out as stockholders. In ordering 
an assessment, the stock certificates and the 
stock ledger are the basis upon which the 
comptroller of the cm*rency, in the absence 
of fraud or mistake, must rely. It is impos- 
sible for him to ascertain the equities of each 
stockholder, and if any stockholder could re- 
lieve himself from the consequence of his 
laches by shpwing that another unknown per- 
son was the owner of the stock, creditors 
might have payment of their debts indefi- 
nitely postponed, and an unjust burden might 
be imposed upon the aclmowledged stock- 
holders. Some definite and conclusive means 
of information as to the ownership of stodc 
for the pm-poses of assessment ought to be 
furnished to creditors, to the receiver, and to 
the comptroller. This information shoifid be 
found, in the absence of fraud or mistake, in 
the certificates of stock, and In the stock 
books of the bank. But the defendants in- 
sist that inasmuch as section 5151 frees from 
personal liability persons who hold stock as 
trustees, extrLosic evidence can be resorted to 
for the purpose of proving the ti-ust, although 
the certificates and the stock ledger do not 
disclose trusteeship. Creditors have a right 
to know who have pledged their individual 
liability. If the trusteeship does not appear 
upon the books of the bank, tliey have a right 
to infer that the stockholder is personally 
liable. If a trustee wishes to disclose his 
trusteeship, there is no difficidty in giving 
notice upon the books of the bank. If he 
does not disclose his trusteeship, he is guilty 
of laches, for which others should not suffer. 
The settiement of the affairs of an Insolvent 
bank would be rendered a matter of gi*eat 
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labor, expense and delay, if persons wlio ap- 
peared upon the books of the bank as indi- 
vidual stoclvholders were permitted to relieve 
themselves by proving that they held the 
stock as executors, or guai-dians, or trustees. 
If A. is permitted to prove that he holds liis 
stock as trustee for B., and B. is permitted 
to show he is trustee for A., litigation would 
be protracted, individual stockholders would 
suffer, and the strength of the personal lia- 
bility section might be seriously impah-ed. 
Existence of the tnist should appear upon the 
evidence of ownership. Adderly t. Storm, 
6 Hill, 628. If it does not appear, and no 
fraud or mistake is imputed to the bank, the 
trustee is in fault, and not the bank, nor 
the creditors. As between two persons other- 
wise equally innocent, the one who is guilty 
of laches wliereby the other was misled 
should suffer. Id.; Stover v. Flach, 30 N. Y. 
64; Crease v. Babcoek, 10 Mete. [Mass.] 525; 
Hale V. Walker, 31 Iowa, 344. Again, the 
liability of the stockholder arises from his 
virtual contract, evidenced by his subscrip- 
tion to the stock, or by his becoming a stock- 
holder. He thereby assents to become se- 
cm-ity to the creditors for the payment of the 
debts of the bank. It is not in form a con- 
tract, but is an agreement resulting from the 
assent of the parties to the statutory liability. 
"It does not exist solely as a liability im- 
posed by statute; it is not enforced simply 
as a statutory obligation, but is regarded as 
voluntarily assumed by the act of becoming 
a stockholder. By such act he consents to 
be bound, or that his property shall be 
charged with debts of the corporation, to the 
extent and in the manner prescribed by the 
act of incorporation." Lomy v. Inman, 46 N. 
Y. 125; Hawthorne v. Calef, 2 Wall. [69 U. 
S.] 22; Coi-ning v. McCiOlough, 1 Comst [1 N. 
Y.] 47. The defendants, by becoming stock- 
holders, and by the acceptance of a certificate 
which shows that they hold the stock in their 
own right, have entered into this contract of 
personal liability. The contract is a com- 
pleted one, and cannot now be changed against 
the wiU of one of the parties into a conti'act 
of differenc character. Let judgment be en- 
tered for the plaintiffs for the sum of §720, 
with interest on ?360 thereof from Febmary 
26, 1877, and upon $360 thereof from April 
26, 1877, at 6 per cent 
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DAYIS et cal. v. FIVE BTUNDRBD AND SEV- 
ENTY-FOXJK BAGS OF COFFEE. 

[N. Y. Journal of Commerce, May 26, 1862.] 

Circuit Court, S. D. New York. May 24, 1862. 

SiiippixG— Chakteu Party — Bill of Lading — 
Freight — Costs. 

[1. A charter party from New York to Kio 
.Taueiro and back made the cargo subject to the 
round freight. The charterers at Bio shipped 
coffee owned in equal shares by themselves and 
the consignees, under a bill of lading signed by 
the master, upon which the consignees advanced 



more than the value of the charterers' share. 
There was no evidence that the consignees had 
any knowledge of the charter party. Hdd, that 
the bill of lading controlled, and that the coffee 
was liable only for the freight stipulated there- 
in.] 

[2. On a libel for freight under a charter par- 
ty, claimants tendering freight due under a bill 
of lading, hut not having brought the money in- 
to court until after appeal by them, allowed, on 
reversal, only costs of appeal.] 

[Appeal from the district com't of the Unit- 
ed States for the soutliern district of New 
York. 

[Libel in rem by Ii-a B. Davis and others 
against 574 bags of coffee for freight due im- 
der a charter party. Troost, Schroeder & 
Co. appeared as claimants. A decree was en- 
tered for libellants (case unreported), and 
claimants appealed.] 

NELSON, Circuit Judge. This is a libel 
filed by Davis and othei'S, owners of the ves- 
sel G. H. Townsend, to recover some §3,000- 
balance of freight upon a charter party from 
this port to Rio Janeiro and back. The claim- 
ants resist the claim, on the ground that th& 
coffee was shipped to them as consignees, by 
the house of Schroeder & Co., of Bio, under a 
bill of lading signed by the master of the 
vessel, in the usual way, by which he agi-ees, 
among other things, to deliver the coffee to 
the consignees or their assigns, they paying 
freight for the said goods at forty-five cents 
per bag; that they had tendered the amount 
of the freight, and were ready to pay the 
same. There is some confusion in the facts 
of the case, as it appeared in the com*t below; 
but, on the appeal, a new answer was filed, 
and new proofs taken, which have cleared it 
of many of the imperfections and obscui-ities 
in tliat court. The libellants rely, and must 
rely in order to succeed, upon the allegations, 
that the coffee shipped belonged to the fii'm 
of Scliroeder & Co., of Rio, who, it is claimed,, 
were the charterers of the vessel, and that, 
by the terms of the charter party, the cargo 
is made subject to the round freight of the- 
vessel from New York to Rio and back. The 
claimants deny this, and set up that they 
were the original owners of one-half of the 
coffee, and the fii-m at Rio of the other; and 
that they had advanced, on this other half, 
one thousand pounds sterling, at the time of 
the shipment. And I am of opinion, upon 
the proofs, that this ground of defence is es- 
tablished; and fm-ther, that the advance of 
the thousand jHJunds exceeded tibe value of 
the moiety of the coffee, upon which it was 
advanced when it arrived at this port. The 
point, therefore, that the coffee belonged to 
the charterers, has failed. It was insisted 
on the argument, on the part of the libellants, 
that there was some sort of partnership in- 
terest between the house of the claimants 
and that at Rio; but the proofs fm-ni.jh no 
ground for the argument Indeed, the con- 
trary is expressly proved. The shipment by 
the house at Rio was made upon the orders 
of the house in New York, and the advance 
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of the one thousand pounds by their agent at 
Rio, whose authority is not questioned. It is 
well settled in this court, and has heen re- 
cently aflirmed in the supreme court, that a 
ship, chartered as the G. H. Townsend was, 
may he set up as a general ship by the char- 
ters: and that as to goods shipped by a mer- 
chant, in the usual way, under bills of lading 
signed by the master, the contract in the bill 
of lading governs', and not the charter party. 
This principle covers the one moiety of the 
coffee, as the shipment wasmaaeby the claim- 
ants through the house at Rio. The other 
moiety stands upon different ground, as that 
was shipped by the charterers. If there was 
nothing else in the case, this moiety would be 
chargeable for the freight under the charter 
party. But an advance was made upon this, 
as we have seen, by the claimants, on the 
faith of the bill of lading; and there is no 
evidence in the case that they or their agent 
had any Imowledge at the time of the charter 
party; and hence, having advanced their 
money bona fide, we think they have the su- 
perior equity. They had a right to assume 
the master was authorized to sign the bill of 
lading, and that it bound his owners; and, of 
course, that the only lien for freight was that 
specified therein. As we have said, this ad- 
vance exceeded the value of this moiety of 
the coffee. The claimants tendered the 
freight, under the bill of lading, before the 
filing of the libel in the com*t below, which 
was refused; but the tender was not fol- 
lowed by bringing the money into court It 
has been placed in the registry of this couit 
since the appeal by the claimants. This does 
not, however, supply the omission in the 
com*t below, as matter of practice. The li- 
bellants are also embarrassed in the case, as 
their libel is founded solely upon the charter 
party, without any reference to the bill of 
lading. We have a discretion over the costs, 
and think the case one in which it should be 
exercised. We shall reverse the decree be- 
low, with costs to the claimants and appel- 
lants, in this court only. 
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DAVIS V. FORREST. 

[2 Cranch, 0. G. 23.]* 

Circuit Court, District of Columbia. June 
Term, 1811. 

SiiA-VERY — Petition fou Freedom — Hearsay and 
Record Evidence — Impeaching Witness. 

1. A record of a recovery of freedom by the 
female ancestor of the petitioner, on the ground 
of her having been born free, may he given in 
evidence to support the petitioner's title, al- 
though the present defendant was not a party 
to triat record; .ind tlie depositions of deceased 
witnesses, contained in that record, may be 
read as hearsay, to prove pedigree. 

2. A party producing a record in evidence is 
not obliged to read the whole of it; but the 
opposite party may read it. 

^ [Reported by Hon. William Cranch, Chief 
•Tudge.] 
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3. Particular acts of turpitude cannot he giv- 
en in evidence to discredit a witness. The ques- 
tion is only as to his general character for 
veracity. But see Wood v. Davis, 7 Cranch 
PLl U. S.] 271; Henry v. Ball, 1 Wheat D.4 U. 
S.l 1; Davis v. Wood, Id. 6;. and Mima Queen 
V. Hepburn. 7 Cranch [11 U. S.] 290. 

Petition for freedom. 

E. X Lee, for the petitioner, offered the 
record of a i-ecovery in a suit for freedom by 
Rosamond Bentley v. A. Addison [um-eport- 
ed], which THE COURT (CRANCH, Chief 
Judge, absent) admitted as evidence, to prove 
the freedom of JMary Davis, the ancestor of 
the present petitioner, and of the said Rosa- 
mond Bentley, who was the petitioner's 
aunt 

jNIr, Lee, in support of his motion, contend- 
ed that hearsay evidence would be admissi- 
ble, and, if so, a, fortiori a record which, 
although between other parties, goes to the 
same facts. Peake, Ev. 8, 9; Taylor v. Cole, 
cited in 7 Term R. 3, note a; and Pegram v. 
Isabell, 2 Hen. & M. 193. 

THE COURT also suffered the depositions 
of witnesses, now dead, which had been tak- 
en in that suit and made part of that record, 
to be read in evidence as hearsay. THE 
COURT also suffered the defendant to read 
such parts only of a record which he pro- 
duced as he thought proper, and said it was 
competent for the counsel of the petitioner 
to read the residue. THE COURT also ad- 
mitted in evidence the record of a recoverj' 
by the petitioner's sister, Susan Davis, of her 
freedom, on the ground of having been free- 
born. 

Verdict for the defendant 



Case No. 3,635. 

DAVIS V. GARLAND. 

[5 Cranch, C. C. 570.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1839. 

Clerk of House of Representatives — Breach 
OP Contract for Public Printing — Personal. 
Liability. 

The clerk of the house of representatives is 
not personally responsible in damages for re- 
fusing to give the public printing to a person 
to whom the preceding clerk had promised it, 
and, therefore, cannot be held to special bail 
in an action upon the case founded on such re- 
fusal. 

This was a special action upon the case, in 
which the plaintiff [George M. Davis], in 
his declaration, complained, that whereas the 
house of representatives of the United States, 
at the 1st session of the 25th congress had 
passed a resolution that their clerk be direct- 
ed to cause to be printed, a ninth volume of 
the laws of the United States, after the man- 
ner of the eighth volume thereof, in pursu- 
ance of which resolution, the then clerk, one 
Walter S. Franldin, in the year 1838, had, in 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



DAVIS (Case No. 3,636) 



[7 Fed. Cas. page 130] 



his capacity of clerk of the said house, em- 
ployed the plaintiff, and agreed and contract- 
ed with him to print a ninth volnme of the 
said laws, in the manner as resolved, and to 
deliver a copy of the said laws to the plain- 
tiff, to enable him to print the same; the 
plaintiff in consideration thereof had made 
ample an-angements, and employed the 
means to print the said ninth volume, and 
was ready and willing to print the same, 
when the said TValter S. Franklin depai'ted 
this life, and the defendant [Hugh A. Gar- 
land] was elected his successor as clerk of 
the house of representatives; soon after 
which the defendant was notified of the said 
contract, and of the plaintiff's readiness and 
preparation to comply with the same; and 
the plaintiff demanded of the defendant a 
copy of the said laws, for the purpose of 
printing the same, according to the said reso- 
lution and conti'act; hut tlie defendant in- 
tending to injure the plaintiff, and to deprive 
him of the benefit of the said contract, re- 
fused to deliver to the plaintiff a copy of the 
said laws, and prevented plaintiff from print- 
ing the same; by means whereof he lost the 
printing of the said ninth volume of the said 
laws, and the benefit of the said conti-act, 
and has lost his time, trouble, and money in 
preparations for complying with the said 
contract, &c. to the value of §2,500. The 
second count contains an additional aver- 
ment, that the defendant after having had 
notice of the contract with the plaintiff, and 
his readiness to comply with it, gave the job 
to another person. The facts were substan- 
tially verified in the plaintiff's affidavit, and 
the fm-ther fact that the persons whom the 
plaintiff had employed to do the work, had 
purchased paper to the amount of §300; and 
that he had sustained damage, by the defend- 
ant's refusal, &c. to the sum of $2,500. 

Mr. Key moved for leave to enter an ap- 
pearance for the defendant without special 
bail; upon the ground that it appeared, on 
the face of the declaration, and by the plain- 
tiff's affidavit, to be a public contract, upon 
which the defendant was not personally lia- 
ble. 

Mr. Morfitt, for the plaintiff, contended that 
this action was not founded on the contract, 
but on the tort in the defendant's not deliv- 
ering to the plaintiff a copy of the laws, 
which it v>-as his duty, as a public officer, to 
deliver, to enable the plaintiff to comply with 
the contract which he had made with his 
predecessor. 

But THE COURT (THRUSTON, Circuit 
Judge, absent) refused to require special bail; 
considering it as a public conti'act made un- 
der a resolution of the house of representa- 
tives, and for which neither the present de- 
fendant, nor his predecessor, was personally 
liable. 

[NOTE. The case was subsequently tried ou 
the merits, and a verdict given for plaintiff, 
which the court refused to set aside. Davis t. 
Garland, Case No. 3,036. But, on a writ of er- 



ror to the supreme court, the judgment was re- 
versed. Garland t. Davis, 4 How. (45 U. S.) 
131.] 



Case mo. 3,636. 

DAVIS T. GARLAND. 

[1 Hay w. & H. 125.] ^ 

Circuit Court, District of Columbia. Jan. 4, 

1843.= • 

Pleauixg at Law — Ixsufficiext Plea — Aidkk 
BY Vekbict. 

1. When a declaration sounds in tort and the 
plea is non-assumpsit, such a plea is bad on de- 
murrer, 

2. If not demurred to and the ease goes to 
trial, the defect is not cured hy verdict. 

There were two counts in the declaration, 
both setting forth the same circumstances in 
a different manner, charging the defendant 
with a wrongful and injmious neglect and 
refusal to fm-nish a coDy of certain laws to 
the plaintiff, as had been agreed upon by 
Franklin, the predecessor of the defendant. 
The plea of the defendant was non-assump- 
sit 

Henry M. IMorfit, for plaintiff. 
F. S. Key, for defendant. 

The cause went to trial ou the issue thus 
made up. Certain instructions were asked 
by the defendant's counsel, but refused by 
the court, and exceptions taken thereto. The 
verdict of the jury was, ''that the said de- 
fendant did assimie upon himself in manner 
and form, as the aforesaid plaintiff above 
against him, hath complained, and they as- 
sess the damages of the said plaintiff', sus- 
tained by reason of the non-performance of 
the promise and assumpsit aforesaid, to the 
sum of $1,900 current money." 

The defendant, by his counsel, moved in 
arrest of judgment for the following reasons: 
Because there is no cause of action stated in 
the second count of plaintiff's declaration. 
Because there is a general verdict, and one 
count is bad. 

Slotlon overruled and judgment entered 
upon the verdict 

This case was taken to the supreme comrt 
of the United States, on exceptions, where 
the judgment of the circuit court was or- 
dered to be reversed and the cause remanded 
for further proceedings. See [Gai-land v. 
Davis] 4 How. [45 U. S.] 131. 

NOTE. Mr. Justice Woodbury, in delivering 
the opinion of the court in 4 How. [45 U. S.] 
143, said: "The declaration is an action on the 
ease, sounding in tort. It sets out no contract 
except by way of inducement, made by Mr. 
Franklin, the predecessor in office of the de- 
fendant, and it then proceeds to make the gist 
of its complaint a wrongful and injurious neg- 
lect and refusal by the defendant to fur- 
nish a copy of certain laws to the plain- 
tiff, as had been agreed by Franklin. We 



^ [Reported by John A. Hay ward, Esq., and 
George 0. Hazleton, Esq.] 
= [Reversed in 4 How. (45 U. S.) 131.] 



[7 Fed. Cas. page 131] 



(Case No. 3,638) DAVIS 



are required to take this view of the declara- 
tion, not only by the averments in it, but by 
both the present and past positions of the coun- 
sel for the plaintiff, that it was intended to be 
founded on a misfeasance. The plea, however, 
instead of being 'Not guilty,' as was proper in 
such ease, is noD assumpsit, and the plaintiff be- 
low, not demurring thereto, nor moving for 
judgment notwithstanding such a plea, joined is- 
sue upon it, and the verdict of the jury con- 
forms to the plea and issue." And on page 147 
he said: "In Patterson v. U. S., 2 Wheat. [15 
XT. S.] 224, Judge Washington lays down the 
whole law precisely as we view it in respect to 
.a verdict varying materially from tue issue, and 
which principle applies equally well to a plea 
Tarying from the substance of the declaration." 
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Case 'No, 3,637. 

DAYIS V. GEORGETOWN BRIDGE CO. 

[1 Cranch, C. C. 147.] ^ 

•Circuit Court, District of Columbia. Dec. 
Term, 1S03. 

Assumpsit agaisst Coiipouatiom— Account 
Stated— EviDENOB. 
Indebitatus assumpsit will lie against a eorpo- 
Tation aggregate upon au account stated by 
their treasurer, without examining him as a wit- 
ness. 

Indebitatus assumpsit for work and labor 
T)y the plalntifE [Thomas Davis] as a black- 
smith; plea, non assumpsit and issue. 1st 
count, a certain sum. 2d, quantum meruit 
3d, insimul computasset. The plaintiff pro- 
educed an account stated, and proved it to be 
in the handwriting of Walter Smith, the 
treasurer of the company, and certified by the 
three directors, Templeman, Lowndes, and 
Dealdns. 

Mr. Mason, for defendants, objected to the 
reading of the account to the jury as evi- 
-dence, because Walter Smith -was a compe- 
tent witness, and his testimony could be pro- 
cured. That the best evidence ought to be 
had; although the account is in the handwrit- 
ing of Walter Smith, yet that does not au- 
thorize the reading of the accotmt. The ac- 
count is certified by Templeman, Lowndes, 
and Deakins, but it is not proved that they 
were directors; nor that Smith was treasm*er 
;at that time; and if he was, he had no right 
to bind the company. Mr. Mason also con- 
tended that the company cannot assume by 
parol; and cited Bac. Abr. tit. "Corporation," 
D, p. 8. 

Mr. Morsell, contra. The objection does 
not go to the merits of the case. Every cor- 
poration aggregate has the power of appoint- 
ing all necessary officers. Bac. Abr. tit. "Cor- 
poration," E; Rex v. Bigg, 3 P. Wms. 419. 
The Bank of England has no express power 
to issue notes; nor has the Bank of Columbia, 
nor the Bank of Baltimore, nor any of the 
banks of the United States. Assumpsit lies 



against a corporation, upon an implied prom- 
ise. Imp. Mand. 85. 

THE COURT (nem. con.) permitted the 
account to be read in evidence; and instruct- 
ed the jury that if they should be of opinion 
from the evidence that the account was stat- 
ed in the handwriting of Walter Smith, and 
that he was the treasm-er, or authorized to 
settle their accoimts, the account was proper 
evidence in support of the issue. And that 
if they should also be of opinion that Temple- 
man, Lowndes and DeaMns were directors at 
the time of certifying the account, or were 
the authorized agents of the company for the 
purpose of making contracts, their signature 
of the account was also proper evidence in 
support of the issue. 



^ [Reported by Hon. William Cranch, Chief 
-Judge.] 
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Case Ho. 3,638. 

DAVIS V. KENDALLVILLE. 

[5 Biss. 280.]^ 

Circuit Court, D. Indiana. May Term, 1873. 

MuxioiPAL Bonds— Recitals— Bona Fide Hold- 
er—Subscription BY City — Ho\y Proved. 

1. Where subscriptions of private citizens to 
the capital stock of a railroad corporation are 
taken up, and a subscription of the city substi- 
tuted by consent, such an arrangement does not 
-invalidate the city bonds unless the citizens had 
been deceived, or had voted or petitioned for 
the subscription under a misconception of the 
facts. 

2. Where bonds bear upon their face the state- 
ment that they have been issued' in pursuance 
of law, and under the contingencies required by 
law, a bona fide holder is not bound to go back 
and examine all the intermediate steps taken 
prior to their issue. 

3. He is not presumed to have notice of every- 
thing which talies place before the issuing of 
the bonds; and an averment that the proceed- 
ings of die city council were spread upon the 
records of the city is not sufficient to charge 
him with notice 

4. A resolution of a common council declar- 
ing the subscription, and approved by the may- 
or, is sufficient tc show a subscription by the 
city. 

This was a suit by Julian J. Davis, as the 
bolder of a number of coupons attached to a 
series of bonds amounting to $83,000, issued 
by the defendant to the Grand Rapids and 

* [Reported by Josiah H. Bissell, EsqL., and 
iere reprinted by permission.] 
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Indiana RalIi*oad Company in payment for 
a subscription of stock to a like amount made 
by the city- One of the bonds was filed 
with the complaint, from the face of which it 
appeared that the bonds were for a "six per 
cent loan in aid of the Grand Eapids and 
Indiana Railroad, authorized by a petition 
of a majority of the resident freeholders of 
said city, and resolutions and ordinances of 
the common council thereof in pm'suance of 
law." The several pleas are stated in the 
opinion. Demm'rer to pleas. 

C. P. Jacobs, for plaintiff. 

The common council having determined 
that the requisite number of citizens had pe- 
titioned, plaintiff had a right to rely on their 
action in making the subscription. Knox Co. 
V. Aspinwall, 21 How. [G2 II. S.] 539; Bissell 
V. Jeffersonville, 24 How. [65 U. S.] 287. 

Ir. jM. Winde and James A. Fay, for de- 
fendant. 

The city having no pov^'er to use money 
for pm'poses other than what are specified 
in its charter, cannot borrow for other pur- 
poses. Such contract would be ulti'a vires 
and void. Smead v, Indianapolis, P. & C. 
R. Co., 11 Ind. 110; Madison & I. R. Co. v. 
Norwich Sav. Soc, 24 Ind. 457; Halstead v. 
Mayor, etc., of New York, 3 N. Y. 430; 
Hodges V. City of Buffalo, 2 Denio, 110. 
Power to borrow money for public pm'poses 
on citS' TJonds, does not confer power to aid 
a railroad. Chamberlain v. City of Bm*iing- 
ton, 19 Iowa, 395. A conti-act for improve- 
ment by the city without formalities directed 
by the charter is void, and the contractor 
can neither recover on it nor on the common 
counts. Johnson v. City of Indianapolis, 16 
Ind. 227; City of New Albany v. Sweeny, 13 
Ind. 246; Cowen v. West Troy, 43 Barb. 48. 
If a conti'act is void, the bonds issued in pur- 
suance of it are also void, even in the hands 
of an innocent holder. Marsh v. Fulton Co., 
10 Wall. [77 U. S.] 676. If the precise mode 
of entering into the contract du'ected hy the 
charter is not complied with, the contract 
will be void. Johnson v. City of Indianapo- 
lis, supra; Bank of Augusta v. Earle, 13 Pet 
[38 U. S.] 519, 587; Head v. Providence Ins. 
Co., 2 Cranch [G U. S.] 127. For fm'ther au- 
thorities that a city cannot contract beyond 
the power given it, see AVestex'n Mass. Ins. 
Co. V. Duffy, 2 Kan. 352; Board of Com'rs 
of Tippecanoe Co. v. Cox, 6 Ind. 405; City of 
La Fayette v. Cox, 5 Ind. 39; Kyle v. Malin, 
S Ind. 37; Citj' of Am-ora v. West, 22 Ind. 
96; Starin v. Town of Genoa, 23 N. Y. 439; 
Gould V. Town of Sterling, Id.; McSpedon v. 
Mayor, etc., of New York, 7 Bosw. 601. "The 
protection which commercial usage throws 
about negotiable paper can not be used to 
establish the authority by which it was 
originally used." Mai*sh v. Fulton Co., 10 
Wall. [77 U. S.] 67G, 681; Clark v. Polk Co., 
19 Iowa, 248, 252; Brady v. Mayor, etc., of 
New York, 20 N. Y. 312; Fai-mers' & Mechan- 



ics' Bank V. Butchers' & Drovers' Bank, 16 

N. Y. 125. 

DRUMMOND, Circuit Judge. It is not dis- 
puted that under the statute the city had the 
right to borrow money and subscribe for 
stock in- the railroad company, and to issue 
bonds for stock. I assume, then, that the 
city had this power. This being so, and the 
bonds bearing upon their face the declara- 
tion that they wei'e issued in aid of the rail- 
road company, and authorized by a majority 
of the freeholders of the city, they wei*e 
prima facie issued in conformity with the 
law. 

Various defenses have been set up in the 
case, tut they all depend on a state of facts, 
substantially as follows: There had been a 
subscription to the stock of the railroad com- 
pany by certain individuals, citizens of Ken- 
dallville and the adjoining countiT, through 
Mr. Samuel Hanna, the president of the com- 
pany, to the amount of $83,000; and by an 
arrangement between the railroad company 
and the city, it was undei*stood that these 
private subsa-iptions should be taken up, 
and the subscription of the city substituted 
in their place by consent All the defenses 
proceed upon this agreement as a basis, and 
that it was the consideration and motive 
which induced the city to subscribe for the 
stock. In some of the pleas it is averred 
that this was the only consideration or in- 
ducement for the subscription by the city. 

It seemed to be taken for granted during 
the argument, by defendant's coimsel, that if 
the individual subscriptions were sun*endered 
and the subscription by the city substituted 
in their place, that this ipso facto would be a 
defense. I am not prepared to admit this 
without qualification. There might be cir- 
cumstances which would render such a sub- 
scription by the city illegal, and be an answer 
to the action, but they should be such as 
would show that some imfair advantage had 
been taken of the city or the citizens in the 
transaction. 

If there were certain stock subscriptions of 
the citizens of Kendallville made in aid of 
this railroad, it would seem there could be no 
objection to the company's releasing these 
private subscriptions if all parties consented. 
No one could well make complaint in such 
case, and if the city should then subscribe 
for stock in the company, and if the sub- 
scription of the city was in fact substituted 
for the private subscription, and the citizens 
agreed to it, no one would be injured. If 
there was some secret trick by which the citi- 
zens were deceived, and the matter had been 
so arranged that the citizens had voted or 
petitioned for the subscription under a mis- 
conception of the facts, it might be inopera- 
tive. But if the facts were well known, and 
all pai'ties understood it. I cannot see any 
objection to a subscription by the city on 
such a basis. 

So, in examining the defenses, in addition 
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to what lias been stated, I must consider that 
if the matter "was understood all around there 
could he no fraud or wrongful act in making 
the subscription. And in view of the many- 
cases decided by the supreme court of the 
United States on the question of the validity 
of municipal bonds, I have to assume this 
as the settled law— that where bonds bear 
upon their face that they have been issued 
in pm'suance of law, and under the contin- 
gencies required by the law, and which have 
been left to the local officers to determine, 
and the bonds or coupons have come into the 
hands of a holder for value, it is not neces- 
saiy for him to go back and examine all of 
the intermediate steps taken, to see whether 
there has been any flaw or irregularity. The 
only question is one of power, and if the 
power is given under certain circumstances, 
I must assume after the bonds are issued 
and held bona fide, that they were right- 
fully issued. It follows, then, that liie spe- 
cial defenses should allege something more 
than the surrender and substitution already 
mentioned. For when the stock was issued 
and the city clothed with the rights of a 
stockholder, it is not enough to say that these 
were the motives upon which the subsci-iption 
was made and the bonds issued. A party is 
not presumed to have notice of everything 
which takes place before the issuing of the 
bonds, and it is not enough to say that the 
proceedings of the city council were spread 
upon the records of the city. The averment 
ought to be that the plaintiff had actual 
knowledge of matters which might constitute 
the defense. 

The first plea is the general denial, which 
presents a proper issue. 

The second plea avers that Mr. Hanna had 
procured these individual subscriptions of citi- 
zens, which were afterwards canceled, and 
the city issued its bonds as set forth in the 
record, a copy of which is attached to the 
pleas, and of which therefore we can take 
notice; that plaintiff took the coupons after 
they became due, and therefore had notice, 
etc. 

This defense does not go far enough. It 
may be true, and yet the subscription by the 
city be legaL The record of the proceedings 
clearly shows a subscription by the city,- by 
resolution of the council and approval of the 
mayor, to the stock of the company. Some 
objection is taken in the argument that this 
does not show a subscription. Why not? 
What more solemn step in the matter could 
the city take than that set forth in the reso- 
lutions and ordinances adopted by the coun- 
cil? 

The third defense is similar, and alleges no- 
tice by the city's record, which is insufB.cient. 
In fact, all the pleas numbered five, six, sev- 
en, eight and nine ar-e defective for a similar 
reason. 

The foiu'th plea avers notice, but does not 
a.ver facts sufficient to constitute a defense. 
I hold there must not only be the substitu- 
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tion of one subscription for another, but there 
must also be some deceit practiced upon the 
citizens, for if they do it with their eyes 
open no one can make any objection. 

If there were a plea that this agreement 
was the only consideration for the bonds; 
that the city made no subscription and re- 
ceived no stodv; and that plaintiff had no- 
tice,— it might be good. But here the fom-th 
plea in fact admits, by not denying it, that 
the city received the stock of the company 
in exchange for the bonds, which stock be- 
came its property. This stock was a valua- 
ble consideration. The plea is therefore 
insufficient; and it may be added that the 
averment in one of the pleas, that the plain- 
tiff took the coupons after they were due, 
is not enough without the other averment 
that some fraud or deceit had been prac- 
ticed upon the citizens or the city. It is said 
that the city bonds would be more availfi- 
ble to the railroad company than the private 
subscriptions of the citizens, and this may 
well be true, and yet if the citizens, kno-wing 
all the facts, did not at this time complain, 
they can not now be heard. 

The tenth plea is held to be bad for the rea- 
sons given by the court in the case of Payson 
V. Withers [Case No. 10,864]. 

The demurrers of plaintiff to the second, 
third, fourth, fifth, sixth, seventh, eighth, 
ninth and tenth pleas of the defendant are 
therefore sustained. If the defendant's coun- 
sel think they can malce the pleas sufficient 
by amendment they may take reasonable 
time to do so, but it may be a serious question 
whether the city's liabihty is not fully fixed 
by its records. 

NOTE. A state legislature has the right, 
unless specially prohibited by the constitu- 
tion, to authorize municipal corporations to 
subscribe for the stock of a railroad com- 
pany, and to issue their bonds therefor. If 
suen authority is conferred to be exercised in a 
special manner, and it appears upon the face of 
the bond by recitals that the power was exer- 
cised in the manner required, proof that any or 
all of such recitals are incorrect will not con- 
stitute a defense to the bonds in the hands of a 
bona fide holder. St. Joseph Tp. v. Rogers, 16 
^7alL [83 U. S.] 644. Though mere informali- 
ties in The issue of municipal bonds, avail noth- 
ing as against bona fide holders, yet where the 
bonds are issued without any authority or right, 
though reciting on their face facts essential to 
their due issuance, they are void as against 
everyone. Dill, lilun. Corp, § lOS; Pendleton Co. 
V. Amy, 13 Wall. [80 U. S.] 297, 304; Supervisors 
of Marshall Co. v. Cook, 38 111. 44; jMarsh v. 
Fulton Co., 10 Wall. [77 Ij. S.] 676; TJ. S. v. 
City Bank of Columbus, 21 How. [62 U. S.] 356, 
364; Starin t. Town of Genoa, 23 N. Y. 439; 
Gould V. Town of Sterling, Id.; contra (seeming- 
ly), Lynde v. Winnebago Co., 16 Wall. [83 U. 
S.] 6; Bissell v. City of Kankakee, 64 111. 249. 
Consult also Mygatt v. Green Bay [Case No. 
9,908]; liUling v. Kacine [Id. 8,603]; Schenck v. 
Marshall Co. [Id. 12.449]; Goedgen v. Mani- 
towoc Co. [Id. 5,501]; Nugent v. Putnam Co. 
[Id. 10,3771; Portsmouth Sav. Bank v. Yel- 
low Head [Id. 11,296] ; and notes to those cases. 
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Case ]Jfo. 3,639. 

DAVIS V. LESLIE. 

[1 Abb. Adm. 123.] ^ 
District Court, S. D. New York. Jan., 1848. 
Admiralty — Pleadings axd Proof— Amendjiext 

— JUlilSDICTIOX AS BETWEEN' FOBEIGXERS — SeA- 

men's Wages— Loss of Ship. 

1. In admiralty no decree can be rendered up- 
on proofs merely, when the subject-matter of 
those proofs is not embraced within the plead- 
ings. Tlie decree must conform to the allega- 
tions of the parties. 

2. The maritime courts of this country and of 
England are not without jurisdiction over ac- 
tions, whether in rem or in personam, between 
foreigners. 

[Cited in Bucker v. Klorkgeter, Case No. 2,~ 
083; The Becherdass Ambaidass, Id. 1,- 
203.] 

3. But as a general rule, both the American 
and the English courts will decline to entertain 
such actions, excepting where it is manifestly 
necessary that they should do so, to prevent a 
failure of justice. 

[Cited in Bucker v. Klorkgeter, Case No. 2,- 
083; The Russia, Id. 12,108; Muir v. The 
Brisk, Id. 9.901; The Becherdass Ambai- 
dass, Id. 1,203; Slocum v. Western Assur. 
Co., 42 Fed. 23G. Criticised in The Her- 
mine, Case No. 6,409.] 

4. Act 7 & 8 Vict. e. 112, § 17, authorizing 
the recovery of seamen's wages notwithstanding 
the loss of the ship before earning freight, pro- 
vided the seaman shall produce a certificate to 
the fact that he exerted himself to save the 
ship, cargo, &c., — does not operate to create a 
new right of action formerly unknown, but only 
by way of removing a disability which the rules 
of maritime courts previously imposed. Hence 
the action, in such cases, is not upon the stat- 
ute, nor upon any right created thereby, but 
upon the contract to pay wages. 

5. In an action for wages, brought since Act 
7 & 8 Vict. c. 112, the production of the cer- 
tificate mentioned in the act is not required as 
an absolute condition precedent to a right of 
recovery by seamen, but is directed as a mode 
of proof which shall be sufficient, other legal 
means of evidence to show the fidelity of the 
seamen, and their title to wages, not being ex- 
cluded. 

6. After a full hearing, and the decision of 
the court that the action is not sustained by the 
proofs, as the pleadings stand, it is competent 
to the court to permit parties to amend their 
I)leadings, so as to embrace the merits of the 
case. 

Tbiis was a libel In pereonam, by Tho^mas 
Davis against John Leslie, master of th& ship 
Virginius, to recover seaman's wages, and 
the value of weaiung apparel lost in the 
wreck of the ship. There were six other suits 
arising out of the same facts, and involving 
the same questions. Five of the seven suits 
were brought against the master, and two 
against the owner of the Virginius. 

Alanson Nash, for libellant. 

1. This is the case of a British, vessel, com- 
manded by a British master, manned by Brit- 
ish seamen, and sailing under the British 
flag, and lost in British seas. The men are 

^ [R<^orted by Abbott Brothers.] 



entitled to the benefit of British laws, and in 
pai-ticular to the privileges given by 7 & 8 
Vict c. 112, § 17, which provides that in case 
a vessel is wrecked or lost at sea, the men 
may recover their wages up to the time of 
the loss. 

2. The law of a place where a contract is 
made or to be performed is to govern as to 
the nature, validity, and effect of such con- 
tract; that being valid in such place, it is to 
be considered equally valid and to be on- 
forced everywhere, with the exception of 
cases in which the contract is immoral, un- 
just, or where the enforcing of it would be 
injurious to the rights of our own citizens. 
Lodge V. Phelps, 1 Johns, Cas. 139; Smith v. 
Smith, 2 Johns. 235; Buggies v. Keeler, 3 
Johns. 263; Thompson v. Ketchara, 4 Johns. 
285; Sherrill t. Hopkins, 1 Cow. 103, and 
cases cited, Id. 105-109; Van Schaick v. Ed- 
wards, 2 Johns. Cas. 355; Masson v. Lnke, 4 
How. [45 U. S.] 2G2; Alexandria Canal Co. v. 
Swan, 5 How. [46 U. S.] 87. Thus a contract 
of marriage, though invalid by our laws, will 
be held valid here if valid by tlie law of the 
place where made, and if not contrary to the 
laws of God. Decouche v. Savetier, 3 Johns. 
Oh. 190. So, if one lawfully sell goods in a 
foreign country, in a manner or on grounds 
not la^vful here, our courts will uphold the 
sale. Grant v. McLachlin, 4 Johns. 34. So 
the rate of interest is governed by law of 
place. Fanning v. Ccnsequa, 17 Johns. 511. 
So of the liability of a party to negotiable 
paper. Hicks v. Brown, 12 Johns. 142. S^e, 
further, Masson v. Lake, 4 How. [45 U. S.] 
2G2; Alexandria Canal Co. t. Swan, 5 How. 
[46 U. S.] 87. The general rule upon this sub- 
ject is, that the law of the place where the 
contract is made, is to control its construc- 
tion, unless it appear on the face of it that it 
was to be performed at some other place, or 
was made with reference to the laws of some 
other place; and the reason of the rule is the 
supposed reference which every conti-act lias 
to the laws of the state or country where it 
is made, or where it is to be executed, wheth- 
er the pai'ties are citizens of that state or 
country, or not. SherrOl v. Hopkins, 1 Cow. 
108. The libellant asks the court to decide 
these two sets of causes according to the 
British law, and not according to the deci- 
sions of causes in the United States courts;— 
they ask the benefit of the lex loci contractus. 

3. The British statute being thus shown to 
be applicable, ought to receive an equitable 
construction. By equitable construction a 
statute may be applied to a case not witliin 
its letter, but within its meaning, on the 
ground that the case is within the mischief 
for which it was intended to provide a rem- 
edy. Piatt T. Sheriffs of London, Plowd. 33; 
Eyston v. Studd, Id. 467. A remedial statute 
may be applied by equitable consti'uction 
whenever it was manifestly the inlention of 
the law-givers to embrace within the opera- 
tion of the statute such a case as that in ques- 
tion. Remedial statutes should be consU'ued 
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libei-ally. 3 Co. Inst 381; Van Hook v. Wliit- 
lock, 2 Edw. Oh. 304; St Peter's of York v. 
Middleburgh, 2 Younge & J. 19G. 

4. The mischief sought to be remedied by 
the British statute was two fold- (1) Al- 
though the seamen might perform their duty 
faithfully, yet wheu the vessel was lost on 
the voyage, the whole of their wages were 
lost This led to carelessness and indiffer- 
ence on the pai't of seamen, and often to 
total loss of the vessel and cargo. To remedy 
this evil, and give the mariner what he had 
honestly worked for, and of which he should 
not be deprived, except for his own act this 
stitute was passed. It still requires him to 
exert himself to the utmost and in such ex- 
ertion he risks his life momentarily; but it 
^ves him, while thiis working, the knowledge 
that if he is not able, though willing to save 
his employer's propexiy, he will not be de- 
prived of the fruit of his honest labor and 
peril, unless for his own conduct In the 
present case the men did every thing that 
could be done; they were placed, by the neg- 
ligence of the owners, under a captain who, 
as the testimony shows, was at least careless 
in preparing for sea, and who, on the appear- 
ance of danger, left his crew at the first op- 
portunity, to struggle through the danger as 
best they might (2) Seamen cannot insure 
their wages, but an ownei- may his ship and 
freight (out of which the men are paid,) thus 
making it for his advantage that the vessel 
should be lost This statute certainly re- 
moves this temptation, and diminishes the 
temptation to destroy the ship for the insur- 
ance upon her, and in that view is certainly 
for the benefit of all concerned; it leaves llie 
risk of the voyage with the party who may 
insure it and relieves the generally penniless 
sailor of the risk, that after working and per- 
illing his life for six months or longer, his 
money may go into the owner's pocket, in the 
shape of insurance, without the opportunity 
of making such owner respond for the serv- 
ices and risks he has undergone. 

5. The seamen ought not to lose the remedy 
given them by the act ^7 reason of their ina- 
bility to procure the certificate of the master 
to their faitlif ul service, as prescribed, even if 
the production of such certificate is to be re- 
garded as a condition precedent to the right 
to the relief granted. A party is not to be de- 
prived of a right by failure to perform a con- 
dition, where such performance is out of his 
power, especially where, as here, the condi- 
tion is substantially though not literally per- 
formed; the deposition of the master to the 
faithful service of the crew being as reliable 
evidence as his certificate could be. Thus the 
act of God will excuse the performance of a 
condition. Hughes v. Edwards, 9 Wheat [22 
U. S.] 345; Men-ill v. Emory, Id. 4S9; 8 Cow. 
299; 10 Pick. [Mass.] 507; Eolle, Abr. 450. 
So he who prevents the performance of a con- 
dition cannot take advantage of its non-per- 
formance. Williams v. Bank of U. S., 2 Pet 
[27 U, S.] 102; 1 Bibb, 380; 2 Bibb, 437. 



6. Independently of the British act cited, 
flie llbellant might recover under the general 
maritime law. Abb. Shipp. 750; Col. Laws 
Mass. 1668; Laws of Oleron; Laws of Wis- 
buy; Laws of the Hanse Towns. 

W. Mulock, for respondent 

1. A total loss of the vessel being estab- 
lished, this com-t has decided that by the law 
maritime, the claim for wages is gone by a 
misfortune common to all concerned. 

2. The statute of Victoria, relied on, is a 
matter of fact of which no proof is given, and 
of which this court without consent or evi- 
dence, cannot take cognizance. A commission 
or evidence might show that it was repealed 
or inoperative. 

3. All navigation laws are enacted for the 
benefit of commerce. This case of a total, 
hopeless loss, when the vessel was "water- 
logged" in the ocean, "off the banlvs of New- 
foundland," and "loaded with timber," no 
hope of saving any thing from the wrecik be- 
ing proved, the defendant having even "lost 
his clothes," cannot come within the policy or 
scope of the statute. 

4. But at all events, no force of consti-uction 
can apply this statute in a personal action 
against the master. He is liable imder his 
contract only, and the statute is silent as to 
him. There is a certificate required, which is 
not produced; and the statute requisition 
sbows it applies to owners only. 

BETTS, DistL-ict Judge. This is one of sev- 
en suits in personam, prosecuted by the ci'ew 
of the British ship Vlrginius— two against the 
reputed owner of the ship, and five against 
her master— to recover the wages of the men 
and the value of their wearing apparel taken 
on board and lost with the ship. The parties 
have stipulated that the seven suits shall 
stand as if consolidated. In respect to the 
two suits against the alleged owner, it is suf- 
ficient to say that the allegations of his own- 
ership were wholly disproved upon the hear- 
ing, and the libels against him must be dis- 
missed for that reason. In the remaining five 
suits there are several questions which re- 
quire consideration. 

It appears that the ship sailed from Que- 
bec for Liverpool about September 13, 1847, 
and encountered a gale early in October; and 
after riding it out for three days, became wa- 
ter-logged, and on or about October 9, was 
abandoned by the officers and crew when on 
the point of foundering. The officers and 
crew were received on board two other ves- 
sels then in sight lying to for them, the Vir- 
ginius having hoisted a signal of distress. 
The libellants demanded wages for the the 
full period of service on board, at the rate 
of thirteen pounds sterling each man per 
month, and also payment for their clothes, 
&c., lost in the wreck. 

The libels charged that the ship was unsea.- 
worthy when she sailed, and was lost in con- 
sequence thereof. There is no allegation, ei- 
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ther in the libel or answer, "wliicli has any re- 
lation to the fact of seiTices having been ren- 
dered to the ship as a wreclj, such as— under 
the operation of Act 7 & 8 Vict, by the aid of 
which it was sought upon the argument to sus- 
tain the action— would save the seamen their 
antecedent wages. The whole case is put by 
the libel npon the ground that the ship was 
imsea worthy when the voyage commenced, 
and the answer avoids all averments or alle- 
gations whatever in regard to the services or 
conduct of the seamen on the voyage, or at 
the ame of the wreck. Upon this point I am 
clear that no cause of action has been made 
out by the libellauts. The charge of unsea- 
worthiness is wholly unsustained. The ship 
was in a sound and safe condition and fitment 
for the voyage; and if any color of fault is 
sho^m, it respects only the prudent and cor 
rect management of the master after she left 
port The evidence to that point is exceeding- 
ly feeble and imsatisfactoi-y, and is far short 
of establishing any act of gross negligence, or 
the want of competent skill In navigating or 
keeping her seaworthy on the voyage. 

It is a cardinal rule in admiralty proceed- 
ings, that no decree can be rendered upon 
proofs alone, when the subject-matter of 
those proofs is not essentially alleged in the 
pleadings. The decree of the com-t must be 
secundum allegata et probata. See The 
Rhode Island [Case No. 11,745], and authori- 
ties tiiere cited. The decree of the court up- 
on the case, in its present aspect, must there- 
fore be against the claim preferred by the 
libellants to recover upon the ground of un- 
seaworthiness, wages for the whole dura- 
tion of the employment contemplated by 
their shipping conti-act But the impressive 
equity of the libellants' case to the protection 
of the act of parliament, and to the relief 
provided under it, being manifest, and the 
questions having been fully argued upon 
both sides in respect to the character and 
operation of the remedy given by the stat- 
ute, I deem it proper to state my opinion re- 
specting the application of the provisions of 
the act to the state of facts disclosed by the 
proofs now before me, with a view either 
to terminate the litigation here, or to place 
the libellants in a condition to have the ad- 
vantage of the statute in support of their 
rights. 

The general rule of maritime laAV is, that 
seamen lose their wages in toto in case of 
the wreck of the ship upon her voyage; and 
this rule prevailed equally in the American 
and English courts— Adams v. The Sophia 
[Case No. Go]; The Neptune, 1 Hagg. Adm. 
239; Abb. Shipp. 790; 3 Kent, Comm. 187— 
until modified in England by the statute of 
7 & 8 Vict. c. 112, § 17. By this act it is 
provided that in all cases of the wreck or 
loss of the ship, every surviving seaman shall 
be entitled to his wages up to the period 
of the wreck or loss of the ship, whether 
such ship shall or shall not have previously 
earned freight, provided the seaman shall 



produce a certificate from the master or 
chief surviving oflOicer of the ship, to the 
effect that he had exerted himself to the 
utmost to save the ship, cargo, and stores. 

This is a most wise and salutary substitute 
for that old figment of law which has in 
many cases been most oppressively enforced 
against seamen, that "freight is the mother 
of wages;" so that, where no freight is 
earned, no wages can be reco"\''ered. See 
Dunnett v. Tomhagen, 3 Johns. 154; The 
Elizabeth & Jane [Case No. 8,321]; Abb. 
Shipp. 700. And the Virginius being a Brit- 
ish vessel, the crew British subjects, and the 
contract one entered into in the British do- 
minions, with a view to execution therein 
also, the law of Great Britain must prescribe 
the rule by which the operation of the con- 
tract with the benefits and disadvanbiges 
accompanying it, are to be determined. Mas- 
son V. Lake, 4 How. [45 U. S.] 278, and cases 
cited; Story, Confl. Laws, § 279. 

The libellants bring themselves clearly 
within the spirit and equity of the act of 
paiiiament referred to. The vessel was lost 
by vis major in a violent storm at sea, and 
during her peril, and up to the moment of 
her foundering, the crew rendered evex'y exer- 
tion in their power to save her. The master 
and mates left the ship in the ship's boat 
after her condition was hopeless. The crew 
were subseqently taken off by other vessels 
lying to for their rescue, and the ship went 
down immediately afterwards. The peiil 
was so imminent, that when a chance of es- 
cape was presented, no attempt was made 
to save more than the lives of the ship's com- 
pany. It is also shown that the mates re- 
ceived their pay in full or in part, after their 
arrival in this port, and by drafts of the mas- 
ter on the owners in Ireland. 

If, then, the seamen presented the certifi- 
cate of the master, jjursuant to the proviso 
of the act there could be no doubt that the 
proper tribunal would award them wages, 
notwithstanding the wreck and total loss of 
the ship at the commencement of the voyage 
and before any freight had been earned. 

Two objections are, however, presented to 
the recovery of those wages in this action: 
1. That tlie court will not take jurisdiction of 
an action for wages earned in a foreign ves- 
sel, and prosecuted wholly between aliens, 
and based upon a statute of their own coun- 
try, gi'anting them a right of action in a case 
in which it would not exist according to gen- 
eral principles of law common to aU courts 
of maritime jurisdiction. 2. That the libel- 
lants do not produce the evidence prescribed 
by the statute, as that which will alone jus- 
tify an award of damages to them. 

I do not think the first objection, that the 
court is without jurisdiction of a suit for 
wages between foreigners, so far as it rests 
upon the idea that foreigners are without 
a standing in court, can be maintained. 
There has been, on the part of maritime 
courts, both of England and America, a very 
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j;eneral disinclination to entertain sueli suits, 
and tliey have in several cases declined to 
take jurisdiction, in language Tvhicli almost 
-fimounts to a denial of the power to taJce it 
But I understand the weight of authority in 
both countries to be, that upon the one hand 
the courts are not without ample power to 
liear and determine such suits, when the cir- 
-cumstances of 'the case before them seem to 
render it fit that they should do so; while, 
upon the other hand, they are not bound to 
-do this, but will, in general, from motives 
•of international comity, of delicacy, and of 
convenience, decline the suit In other 
words, the foreign libellant is regarded as 
not entitled to invoke the powers of the 
court, as matter of absolute right; yet where 
the court is satisfied that justice requires its 
interposition in his favor, those powers may 
be, and will be, exercised in his behalf. 

That there is vested in the court at least 
^ latent jurisdiction over these actions, 
which may be exercised under the guidance 
of a soimd discretion, seems to be clearly 
shown by reference to those cases in wMch, 
both in England and America, suits between 
foreigners have been entertained in admiral- 
ty, on the gi'ound of a special necessity. The 
•Courtney, Edw. Adm. 239; The TVilhelm 
Frederick, 1 Hagg. Adm. 138; Ellison v. The 
Bellona [Case No. 4,407]; WiUendson v. The 
Forsoket [Id. 17,682]; Moran v. Baudin [Id. 
■9,785]; Weiberg v. The St Oloffi [Id. 17,357]. 

The very question has, moreover, been 
brought under thorough discussion in Eng- 
land, as recently as 1840, in the case of The 
•Golubchick, 1 W. Rob. Adm. 143. This case 
was a libel in rem for wages. The master 
appeared under protest to the jurisdiction, 
grounded on the fact that the suit was be- 
tween foreigners. In delivering his opinion 
against the protest, Dr. Lushington reviews 
the previous English cases on the subject, 
and thus expresses the views taken by him- 
self: "Upon general principles, I am in- 
clined to hold that this comrt does possess a 
<jompetent jurisdiction to adjudge in these 
cases;— at the same time the exercise of this 
jurisdiction is discretionary with the coia*t; 
and if the consent of the representative of 
the government to which the vessel belongs 
is withheld, upon reasonable grounds being 
shown, the com?t must decline to exercise 
its authority. Indeed, civcumstances might 
occur upon the face of the case itself in 
which this difficulty might arise, that the 
matter in dispute was so connected with the 
municipal law of a foreign country, -Oiat this 
court would be incompetent to render impar- 
tial justice; in such cases, undoubtedly, the 
court would decline to adjudicate." 

The cases in this country, upoii the whole, 
sustain the same doctrine. 

In The Jerusalem [Case No. 7,203], the libel- 
lant sought to recover upon a bottomry bond 
upon a foreign ship. The parties were both 
subjects of the Sublime Porte, and the elaim- 
jint appeared under protest to the jurisdic- 



1 tion. ^Ir. Justice Story held that a proceed- 
ing in rem might be maintained in our courts 
against property within om* jurisdiction, al- 
though the parties were foreigners. And al- 
though he waives any decision of the ques- 
tion as to jurisdiction in personal actions, he 
intimates a decided opinion, that even in re- 
spect to the personal action for wages, the 
jm'isdiction of the court is clear, while the 
policy of its exercise in particular cases may 
be matter of question. This view is ap- 
proved by Dr. Lushington, in a supplementa- 
ry opinion in the case of The Golubchick, al- 
ready cited. 
In tlie case of Thomson v. The Nanny 

I [Case No. 13,984], the covtrt declined to en- 
tertain the cause, but rested the decision en- 

; iirely upon the equities of the case, and held, 
that while there should be great caution in 
the exercise of jurisdiction as to foreigners, 
unless under peculiar circumstances, yet such 
jurisdiction ought not to be relinquished 
where it may appear proper or necessary to 
prevent a failm*e of justice. 

So in the case of Johnson v. Dalton, 1 Cow. 
543, which was an action by a seaman 
against a master, both foreigners, for as- 
sault and battery, committed on shipboard, 
the supreme court of New York sustained the 
jm'isdiction. They say: "Our com*ts may 
take cognizance of torts committed on the 
high seas on board a foreign vessel; but on 
principles of comity, as well as to prevent the 
frequent and serious injm'ies that would re- 
sult they have exercised a sound disa'etion 
in entertaining jurisdiction or not, according 
to circumstances." 

These cases sufficiently sustain the view 
which this com*t has already taken in one or 
two cases— see The Napoleon [Case No. 10,- 
015J— formerly before it, and which certainly 
rests upon sound principle, that this court is 
not without power to adjudicate upon a con- 
troversy between foreigners, although such 
suit is in personam; while at the same time, 
as this class of actions tend to embarrass and 
interrupt the navigation and business of for- 
eign vessels visiting our ports, I f uUy recog- 
nize the right and duty of the court, upon 
general grounds of propriety and expediency, 
to decline such jurisdiction, where not in- 
duced to its exercise by a clear necessity. 
It seems, indeed, to be the settled under- 
standing and course of courts of admiralty, 
as ah-eady intimated, not to permit their ju- 
risdiction to be invoked as matter of right, 
to sustain suits brought by foreign seamen 
against masters or owners being also for- 
eigners, or against foreign vessels. In Eng- 
land, indeed, the assent of the representative 
of the government to which the seamen be- 
long is required before the courts will pro- 
ceed to entertain jm'isdiction. The Wilhclm 
Frederick, 1 Hagg. Adm. 138; Edw. Adm. 
Jur. 128. But in tlie courts of the United 
States this precautionary condition is not 
required; and jurisdiction will ordinarily be 
exercised if the voyage has been terminated 
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by full completion or abandonment, or if 
the contract of hiring is dissolved by the 
wrongful act of the owner or master. 
Where, on the contrary, the vessel to which 
the seaman belongs is still in the prosecution 
of the voyage, and the shipping contract re- 
mains in full force, the com-t will in general 
decline taking cognizance of the case, and 
will remit the parties to the tribunals of 
their own counti-y, unless the commercial 
representative of that nation asks the aid 
of the court in the seamen's behalf. Two 
decisions of a conti-ary import, in the district 
com't of Pennsylvania (Morau v. Baudin 
[Case No. 9,785]; TVeiberg v. St OlofC [Id. 
17,357]) are of questionable authority, unless 
placed upon the gi'ound that the seamen were 
not proved to have been duly bound to the 
vessel. 

The present case appears to me to come 
fully within the principles recognized by this 
court, as authorizing it to take cognizance 
of a suit for wages between foreigners— the 
voyage being broken up and the seamen left 
unprovided for in this counti'y. But the ob- 
jection urged to the jurisdiction, in this case 
was rested in part upon the idea that there 
were peeviliar reasons for declining the juris- 
diction of an action between foreigners, 
wliere it was based upon a statute peculiar 
to tlieir own country, giving them a right of 
action unknown to the general maritime law 
of the world. It is a sufficient answer to 
tlie objection, in this aspect, that the present 
is not such an action. The claim of the 
libellants, in the present case, arises out of 
the general maritime law, and not out of the 
municipal law of Great Britain. The action 
is not upon the statute, or upon any right 
created by the statute, but upon the con- 
tract to pay wages for the services upon 
which the libellants were employed. The act 
of parliament does not operate to create a 
new right of action, but only by way of re- 
moving a disability which the rules of mari- 
time com'ts previously impused on seamen, 
in respect to wages already earned under 
their contract, in cases where, by the mis- 
adventures of the voyage, the ship was 
wrecked and totally lost They were dis- 
abled under the former rule in such cases 
from proceeding against the master or owner 
for the recovei'y of earnings, which they 
would clearly be entitied to by the terms of 
their hiring. That this was a disability im- 
posed upon mariners by an arbitrary rule of 
law, and was not a condition adopted by 
them so as to enter into their contract of 
hiring, and that the wages were deemed 
actually earned in cases of wreck, is abund- 
antly manifest, from the reason uniformly 
assigned for the rule, namely, that public 
policy required that the law should create 
in the sailor the highest possible interest in 
the salvation of tiie vessel and cargo; and 
also from the doctrine that everything be- 
longing to the owner, saved from the wreck. 



both remnants and freight, was chargeable 
with the payment of these wages. This 
qualification of the rule in some degree as- 
suaged its severity, and it furthermore estab- 
lishes the principle that wages were regard- 
ed as earned, and justiy due, wreclv or no 
wreck, and that the calamity did not operate 
to extinguish the meritoriousness of the 
sailor's service, or to abrdgate the right 
vested in him, or to defeat a condition upon 
which that right depended; but that it mere- 
ly sheltered the ship-owner against being 
compelled to pay wages according to his 
promise, in case he had the misfortune to 
lose his ship. The act of parliament then 
operates to relieve British seamen from this 
partial rule of the former law. The right to 
wages notwithstanding a wreelc, stands up- 
on the same footing as before, — on the fidelity 
of the seamen, and their prompt and efficient 
aid to the ship and cargo, to the utmost of 
their ability. The Sydney Cove, 2 Dod. 13; 
The Neptune, 1 Hagg. Adm. 227; The Lady 
Durham, 3 Hagg. Adm. 196; Abb. Shipp. 
229. Nor do I apprehend that any evils are 
likely to arise from this change of the law; 
for so far as the old rule was founded upon 
a supposed necessity to stimulate the fidelity 
of seamen by appeals to their interest, that 
object is sufficientiy attained by leaving it 
still most important to mariners to save the- 
ship and cargo, in order to secure a certain 
remedy for their wages. 

The facts in evidence having brought the 
libellants clearly within the equity and spirit 
of the enacting clause of tliis act of parlia- 
ment the further question was raised at 
the hearing, whether the libellants could 
have the advantage of that statutory provi- 
sion, without producing the specific proof 
designated by the proviso;— viz., the certifi- 
cate of the master or chief surviving officer 
of the ship, to the effect that the libellants 
exerted themselves to the utmost to save the 
ship, cargo, and stores. The proviso is evi- 
dently a wise precaution and safeguard, both 
In respect to the maintenance of the authori- 
ty of the officers of a vessel over the crew, 
in cases of wreck, and also as a check upon 
gi'oundless suits which sailors might insti- 
tute against owners, after the loss of the 
ship and cargo. Whether, in that class of 
actions, the proviso is to be understood liter- 
ally, and enforced in its strict sense, is a 
question which is not now raised. The pres- 
ent is an action against the master, and the 
question is as to the proper construction of 
the proviso in its application to that class of 
suits only. 

The elementary principle governing the 
construction of statutes is, that the will of the 
legislature, as manifested in the plain sense 
of the enactment, is to be carried into effect; 
and so as, if possible, to secm*e operation 
to every part of the statute. The courts will 
avoid, if possible, placing xipon ■ any one 
clause or part of an act such a construction 
as will necessarily abrogate another part; 
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and especially a qualification or limitation 
will not be extended by force of construction 
so as to supersede or annul a substantive en- 
actment 19 Vin. Abr. 519, tit "Statutes," 
E 6, 81-93. It is said that a proviso directly 
repugnant to the enacting clause of a statute, 
repeals it because, if in absolute contradic- 
tion, the last expression of the legislative ■will 
is the one which must prevail. 19 Vin. Abr. 
522, tit "Statutes," E 6, 105. Although it is 
also laid down as the rule, tliat a saving in 
an act of parliament, which is repugnant to 
the body of the act is void. Case of Alton 
"Woods, 1 Coke, 47, and cases cited; 1 BL 
Comm. 89, And there is very high and satis- 
factory authority for considering an excep- 
tion and a saving attached to an enacting 
clause as being, in efEect one and the same 
thing, except, perhaps, as to manner of plead- 
ing. 

The proviso under consideration, if taken 
in its absolute sense, would render the enact- 
ing clause of the statute nugatory in many 
cases clearly within the contemplation of the 
legislature, and in which, it is to be sup- 
posed, the act was specially designed to have 
effect Thus, where, in cases of shipwreck 
involving meritorious efforts on the part of 
the crew to save the ship and cargo with the 
lives of the ship's company, the lives of all 
the officers are lost, the suiTivors of the crew 
must be deprived of the benefits of the act 
if the strict and exact observance of the 
proviso is to be required, because of the im- 
possibility of supplying the written certificate 
demanded by its terms. So the case of the 
fraudulent stranding or destruction of the 
vessel by the officers; or of the obstinate or 
wrongful refusal of the proper officers to 
give the certificate, although incontrovertibly 
merited by the seaman; or of the removal 
of such officer from the reach or knowledge 
of the seaman, are some instances of cases 
which must be of common occurrence, in 
which a compliance with the exact terms of 
the proviso would be impracticable, whatever 
might be the efforts or merit of the mariner. 
The present case also supplies a forcible il- 
lustration of the injm-ious efEect of giving 
the proviso such a construction as leaves the 
seaman remediless, except upon production 
of the specific species of proof contemplated. 
The master admits the two mates to be with- 
in the protection of the statute, and pays 
their wages. They testified that the sailors 
performed like services with themselves on 
board the ship, for days and nights in a gale 
of wind, and after the vessel was water- 
logged, and to all intents a total loss. The 
captain refuses or neglects to pay their 
wages, and when sued, defends himself by 
setting up his own omission or refusal to 
give the certificate which would insure their 
recovery. To hold that the production of the 
certificate was absolutely essential to author- 
ize the court to award the recovery which 
the act permits, would practically nulhfy the 
benevolent pm'pose of the law, and render 



its professed liberality a mockery, inasmuch 
as the statute, under such an interpretation, 
would secm-e the seaman little broader right 
than that which he has always enjoyed— the 
right to receive wages, if paid to him volun- 
tarily by the master or owner. 

Upon these grounds, and in the light of 
the views previously expressed respecting the 
principle upon which the act in question is 
to be regarded as based, I am of opinion that 
the construction of the proviso contended 
for cannot be maintained. I do not thmk 
it imposes an absolute condition precedent to 
the right of recovery. It introduces no new 
requirement of duty to be performed by the 
seamen. The law maritime exacts of them 
the same diligence and fidelity of service 
throughout the whole period of their employ- 
ment Although the voyage may be uninter- 
ruptedly prosperous and safe, yet the mar- 
iner who, upon any occasion, from its incep- 
tion to its close, shall refuse to exert himself 
to his utmost in the discharge of his duties 
on board, will either entirely forfeit his 
wages for the voyage, or become subject to 
damages or mulct in diminution of them. 
The proviso designates a mode of proof, 
which is the primary and highest evidence 
of the fact to be established, but secondary 
evidence is not excluded expressly, and the 
equitable and salutary purposes of a reme- 
dial and eminently beneficial statute will not 
be defeated by a construction wh;ch is strictly 
technical. People v. Utica Ins. Co., 15 Johns. 
35S; Wilkinson v. Lelana,2 Pet [27 U. S.] 662. 
The construction should be liberal, in order 
to give effect to the remedy. Whitney v. Em- 
mett [Case No. 17,585]; 1 Kent Coram. 465; 
Dwar. St 707-736. The mode of proof desig- 
nated is one over which those to be benefited 
by the provision have no control, nor is there 
any process furnished them to enforce tlie 
giving the certificate. It is the sole act of 
the master, and I think there is cogent rea- 
son for holding that by the true import of 
the section, this important act of justice to 
mariners is not to be left to the master's dis- 
cretion or to his interest or caprice; that it 
is his duty, in a case coming within the stat- 
ute, to furnish the certificate, or to show sat- 
isfactory reasons for not doing so, otherwise 
the com'ts will accept other evidence as a le- 
gal substitute for the certificate, regarding 
the proviso as alike directory to the master 
and to the men. This is in consonance with 
the principle applied in analogous cases. 

As the cases now come up they must be de- 
cided against the libellants; but I shall allow 
them the privilege of amending their libels, 
and of taking new proofs under allegations 
appropriate to give them a remedy under the 
provisions of the act of parliament, reserving 
any definite opinion upon their rights and 
remedy upon the facts as they may ultimate- 
ly be proved, until the full case is heard. 
The amendment, however, must be at the ex- 
pense of paying the respondent his taxed 
costs, because, in the only matter litigated. 
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his defence is perfect against the right of ac- 
tion. 

The following decree must, therefore, be 
entered in each of the five causes against the 
master: It appearing to the court that the 
libellants have not, by the proofs in this case, 
shown that the ship Virginius was unseawor- 
thy, when she sailed on the Toyage in the 
pleadings mentioned; and it further appear- 
ing imto the coui't, that the said ship was 
wrecked and totally lost at sea, by perils of 
the sea, on her voyage, and without earning 
any freight on said voyage: It is considered 
by the court that the libellants have estab- 
lished no right of recovery against the re- 
spondents upon the pleadings in this case. 
But it furtlier appearing to this court that 
the libellants remained with the said ship 
after she was water-logged and wrecked, ex- 
erting their utmost efforts in saving the said 
ship and cargo, and the lives of the ship's 
company; and it further appearing to the 
coui't that the parties to this action are Brit- 
ish subjects, and the said ship is a British 
vessel, and that by the provisions of an act 
of parliament, British seamen, serving on 
board of British vessels, under circumstances 
therein specified, may be entitled to then- 
wages, notwithstanding the wreck and loss 
ot the vessel, or her failing to earn freight; 
and it further appearing to the court that the 
libellants have not so framed their libel and 
allegations in this case as to have advantage 
of such provisions of said act, if they can 
prove themselves entitled thereto: It is or- 
dered and decreed by this com-t that the libel- 
lants have leave to amend their libel in this 
behalf, on payment of the taxed costs of the 
respondent, for his answer filed in this cause, 
for his proofs taken therein, and also upon 
the final hearing. But it is fm-ther ordered, 
that each party be at liberty, at his election, 
to use on the amended pleadings the proofs 
already taken by depositions, so far as the 
same may be applicable; and if the respond- 
ent elects so to use the testimony taken in his 
behalf, then the exiDense of the same is not 
to be allowed him in the taxation of costs 
hereby awarded. 



Case K"o. 3,640. 

DAYIS et al. v. M'COXXELL et al. 

[3 :McLean, 391.] ^ 

Oircuit Court, D. Illinois. June Term, 1844. 

Actios ox Bill of Exchange— Parties— De- 

FEXSES. 

1. XTnder certain circumstances, a suit may be 
prosecuted by the drawer of a bill of exchange, 
in the name of the payees, for the benefit of the 
drawer. 

2. In such a ease, payment of the bill by the ; 
drawer to the payees, is no bar. j 

3. The drawer having paid the bill to the 
payees, after the acceptors refused to pay it, 
had a right to sue the acceptors. 

^ [Reported by Hon. John McLean, Circuit 
Justice,] 



[This was an action at law by N. H. Davis 
& Co. against M'Connell & Vansyckel.] 

OPINION OF THE COURT. This action 
is brought [by N. H. Davis & Co.] on a 
bill of exchange, drawn by F. Fielder on 
the defendants [M'Connell & Vansyckel], 
dated at St. Louis, 2d November, 1S41, and 
accepted by them, for one thousand dol- 
lars, payable in four months. The suit is 
brought for the use of the drawer. The 
defendants pleaded, "that after the expira- 
tion of four months from the date of said 
bill of exchange and said acceptance, and 
after the same became due and payable, the 
same being unpaid by the acceptor afore* 
said, they, the said plaintiffs, as payees of 
said bill of exchange, returned the same to 
ihe drawer thereof for payment: and the said 
drawer, then and there, after the said bUl 
of exchange fell due and was unpaid, and 
before the commencement of this suit, on the 
11th April, 1842, paid to the said plaintiffs 
tlie full amount of said bill, interest and 
costs due thereon, and then and there took 
up the same from the said plaintiffs: and that 
at the commencement of this suit the plain- 
tiffs had no interest in said bill." &c. To 
this plea the plaintiffs demurred. 

This suit is brought in the names of the 
plaintiffs, the payees, for the use of S. R. 
Fielder, the drawei- of the bill. The plea, 
therefore, is no bar to the action. By the ac- 
ceptance the defendants acknowledged an 
indebtedness to the drawer to the amount 
of the bill, but the drawer being liable to 
the payees, took up the bill on the failure 
to pay by the acceptors, and now prosecutes 
this suit in the names of the plaintiffs, to re- 
cover the amoimt from the defendants, the 
acceptors. The only doubt which would seem 
to arise on this demm-rer is, whether the 
action can be maintained by the plaintiffs, 
under the circumstances of the case. The 
property in the bill is in Fielder, the di-awer, 
he having paid to the holders the amount of 
it. In 2 Am. Com. Law, 324, it is said : "Uhere 
is nothing in the law. which forbids the holder 
of a negotiable note, after it has been in- 
dorsed, from using it in the name of another, 
with his consent, provided it is unattended 
with any circumstances of fraud and oppres- 
sion. Nor is it unlawful for another person 
to institute such suit in his own name, with 
the privilege and consent of the party bene- 
ficially interested." And in Gage v. Ran- 
dall, 15 Wend. 640, it is said the holder of 
negotiable paper may bring an action upon 
it in the name of a person having no interest 
in it; and it is no defence that the suit be 
thus brought without the knowledge, assent 
or authority of the nominal plaintiff. 

To sustain the present suit, it is not neces- 
sai*y to sanction the extent of this authority. 
For the plaintiffs are named in the bill as 
payees, and by bringing the suit for the use 
of the drawer, tliey show for whose benefit 
they sue, and no injury can result to the de- 
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fendants from such, a procedure. If theybave 
any matter in bar or discharge, they may set 
it up, in tnis form of action, the same as if 
suit liad heec brouglit in the name of the 
drawer. The demurrer to the plea is sus- 
tained. 



DAVIS V. McOOR]\nCKL See Case No. 3,645. 



Case ISTo. 3,641. 

DAYIS et al. t. MARSHALL. 

El Cranch, C. 0. 173.] ^ 

Circuit Court, District of Columbia. July Term, 

1804. 

Special. Bail— When' Required, 

A defendant, discharged under the insolvent 
law of Pennsylvania, may appear here and dis- 
charge an attachment without giving special 
bail. 

Attachment of goods under the act of as- 
sembly, 1795, c. 56. 

Mr. Mason, for the defendant, moved to 
appear without bail, so as to discharge the 
attachment. The debt was conti'acted in 
Maryland. The defendant removed to Penn- 
sylvania, where Ms creditors aiTested him, 
and he was released under the insolvent law 
of Pennsylvania. The plaintiffs sued in the 
general court of Maryland. On producing 
the discharge, the general court admitted an 
appearance without bail; and the plaintiffs 
struck off the suit there, and laid this attach- 
ment in the District of Columbia. 

Mr. Morsell, for the plainiaffs, objected: 
1st That the act is not in force in this dis- 
trict 2d. That the defendant cannot dis- 
solve the attachment without giving bail 

THE COURT permitted defendant to ap- 
pear on filing common bail. 

RANCH, Curcuit Judge, did not sit in this 
case. 



Case No. 3,64S. 

DA"\'"IS V. MASSACHUSETTS JIUT. LIFE 
INS. CO. 

L13 Blatchf. 4G2; = 5 Ins. Law J. 736.] 

Circuit Court, D. Vermont. July 25, 1S76. 

Life Insurance — Power of Agent to "Waive 
Conditions— Patme NT op Premiums. 

1. A policy of life insurance by a company, on 
the life of S., declared that it was issued and ac- 
cepted upon the express conditions, that it "shall 
not talve effect until the advance premium here- 
on shall have been paid during the lifetime of 
the person whose life is hereby insured; that 
no premium, or instalment of premium, hereon, 
shall he considered as paid, unless a receipt shall 
' have been given therefor at the time of pay- 
, ment, duly signed by the president or secretary 
of said company; that no agent of the com- 
i pany shall make any contract binding the com- 
pany, nor alter or change any condition of the 

^ ^[Reported by Hon. William Cranch, Chief 
/Judge.] 

- [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



policy, nor waive forfeiture of this policy." The 
policy was put into the hands of S., by an agent 
of the company, who informed S., at the time, . 
that there was no hurry about his paying the 
premium. Thereafter S. died, still retaining 
the policy, but without having paid the premi- 
um, and without any receipt for the premiiim 
having been given to him: HeU, it is to be in- 
ferred, from the fact that S. retained the policy^ 
without objection, that he accepted its terms 
and provisions. 

2. The premium was not paid, as between S. 
and the company. 

3. The agent attempted to give a credit to S. 
for the amount of the premium, in violation of 
the conditions of the policy. 

4. The attempted waiver by the agent was not 
effectual, and the policy never took effect. 

[This was an action at law on a policy 
of life insurance by L. L. Davis, adminibU-a- 
tor of Jerry B. Sweatland, against the Massa- 
chusetts Mutual Life Insurance Company.] 

E. Hem-y Powell, for plaintiff. 
Guy C. Noble, for defendants. 

SHIPMAN, District Judge. This case was 
tried by the com*t, upon tbe following agreed 
statement of facts, a jiu^^ having been 
waived by the written stipulation of the 
parties: "The plaintiff's intestate, Jerry B. 
Sweatland, resided in Richford, in this dis- 
trict, and was the keeper of a hotel. The 
defendants are a corporation created by the 
laws of the state of Massachusetts, with 
headquarters at Springfield, in that state. 
[The defendants' charter may be referred to 
so far as necessary, and considered a part 
of this case. The application of the said 
Sweatland, bearing his signature, and the 
premium receipt and policy made and signed 
by the defendants, and in question in this 
suit, are hereby referred to and made a part 
of this case.]* On the 1st of August 1S73, 
and for two years before, one M. V. B. Ed- 
gerly, of Manchester, N. H., was the general 
agent of defendants for a portion of New 
England, including the state of Vermont. 
For the same time, one Charles Parkhurst 
was spe(Hal state agent for Vermont, for 
the purpose of soliciting applications for in- 
surance in said company, delivering policies 
and collecting premiums thereon, appointed 
by said Edgerly, with headquarters at Bm'- 
lington, Vermont. About April 1st, IS72, 
Parkhurst employed one H. M. Buxton to 
solicit applications for insm*ance, and it was 
also Buxton's duty, under such employment, 
to collect premiums on policies that were 
place in his hands, and thereupon to deliver 
premium receipts and such policies to the 
assm-ed. Said Buxton made monthly re- 
mittances of all such premiums so collected 
to Parkhm'St, keeping an account of aU such 
applications, policies delivered and not deliv- 
ered, payments, &c., in a book, which ac- 
count was the only one kept by Buxton with 
the company, or in the insurance business. 
Parkhm-st's compensation, as agent, was a 

' [From 5 Ins. Law J. 736.] 
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certain commission reserved out of all said 
premiums. He employed Buxton as sub- 
agent, and paid him an annual salary lor 
his services. The above comprised all the 
duty and authority of said Buxton under 
such employment. All his communications 
about the defendants' business were with 
Parkhm-st. Parkhm-st was under bond to 
tlie defendants. Buxton was not under 
bonds to Parlihui'st or the defendants. 
Neither Edgerly nor Parkhurst liad any au- 
thority to grant insurance, and all the au- 
thority Buxton had was derived from said 
^jmployment by Parkhurst. Buxton's head- 
quarters were at St. Albans, Vermont, and 
he was at the time subject to the orders of 
Parkhurst, but his work was done mainly 
in Franklin, Grand Isle, and Lamoille coun- 
ties. Richford is 28 miles from St. Albans, 
and Buxton was in the habit of going thei'e 
once each month, and, while there, stopping 
sometimes at Sweatland's hotel, and some- 
times at another hotel in the place. On 
June 4th, 1873, Sweatland executed and de- 
livered to Buxton an application for Insiu:- 
ance, signed by him. Buxton sent the same 
to Parkhurst, the latter transmitted it to 
Edgerly, and the latter to the defendants, at 
Springfield. The same was accepted by the 
defendants, and, on the 13th day of -Tune, 
1873, they made out and signed a premium 
receipt and policy. They sent the t;anjt to 
Edgerly, general agent, at Manchester, wlio 
received and stamped the same June lOth, 
1873, and forwax'ded the said premium re- 
ceipt and policy to Parkhurst, at Burlington. 
About the last of June, 1873, Parkhurst seiit 
tlie same to Buxton, at St Albans. On the 
1st of July, 1873, Buxton wrote a letter to 
Sweatiand, of which the following is a copy: 
*St, Albans, Vt., July 1st, 1873. Jerry B. 
Sweatland, Esq., Dear Sir: Enclosed find 
your j)olicy. You can send the amount due 
by C. M. Searle, if 3'ou wish, and I will re- 
tui-n you receipt for the same, or you can 
pay it to me when I am up next time, 
as you please; no hm-ry about it Yours, 
very truly, H. M. Buxton.'— and sent the 
policy, with the letter, by the hand of U. M. 
Searle, therein named, to Sweatland. Searle 
was a mail agent running between Richford 
and St Albans, daily. Said policy and letter 
were received by Sweatland on or about 
said 1st of July, and they were found among 
his papei-s after his decease, and, -after said 
letter, no communication of any kind vas 
had between Sweatland and Buxton, or 
Sweatland and the defendants, in resijcct 
to the policy or anything else. The premium 
provided for in the policy was never ten- 
dered or paid by Sweatland, or by any one 
on his behalf, to Buxton, or the defendants, 
or any one in their behalf, before Sweatland's 
decease. Said premium receipt was never 
delivered to Sweatland or asked for by him, 
but remained in Buxton's hands after his 
receipt of the same from Parkhurst, until 
one or two days after Sweatland's decease, 



when Buxton returned it to Parkhurst Said 
Sweatland was, at the time he received said 
policy, in perfect health, and so continued 
until the loth of July, 1873, when he died 
in an apoplectic lit. No question is made 
but that all the requii-ements of the policy 
as to notice of death, and all other matters, 
subsequent to the decease of said Sweatiand, 
have been complied with. The plaintifC of- 
fers to show by E. H. Powell, his attorney, 
and, if competent or admissible against de- 
fendants' objection, it may be taken as 
proved, that a few days after the decease 
of Sweatiand, the said Buxton told him, 
said Powell, that he thought the company 
would make no question about the claim, and 
that it was not necessary to make any tender 
of the premium which the said Powell tiien 
had and proposed to pay, and otherwise 
would have tendered to said Buxton, as 
agent for defendants." The application of 
Sweatiand, a copy of which was partiy writ- 
ten and partiy printed upon the back of the 
policy, contained the following agreement: 
"And it is hereby further agreed, that, under 
no circumstances, shall the policy be in 
force imtil the first premium, as stated in 
the policy, shall have been paid, dm*ing the 
lifetime of the said party whose life is hereby 
proposed for insm'ance, to the company, or 
to an agent duly autiiorized by the company 
to receive payments of premiums, and that 
no premium, or instalment of premium, shall 
be considered as paid, imless a receipt shall 
have been given therefor, at the time of pay- 
ment, duly signed by the secretary or presi- 
dent of the said company." By the policy, 
the defendants, "in consideration of the 
declarations and statements made in the 
application for this policy, and of the an- 
nual premium of $32.80, to be paid on or 
before the 13th day of June, at noon, in each 
and every yeai-, dm'ing the continuance of 
the policy, do insure the life of Jerry B. 
Sweatland, * * * in the amount of one 
thousand dollars, for the tei'm of life;" and 
the company promised to pay the sum in- 
sured to the said Jerry B. Sweatland, his 
executors, administi*ators, or assigns, "said 
sum insured being for the express benefit 
of Mary B. Sweatiand, wife of the said Jerry 
B. Sweatiand." The policy was "issued and 
accepted upon the following express condi- 
tions: * * * Second. That this policy 
shall not take effect until the advance 
premium hereon shall have been paid aur- 
ing the lifetime of the person whose life is 
hereby insured. * * * Third. That no 
premium or instalment of premium hereon 
shall be considered as paid, unless a receipt 
shall have been ^ven therefor at the time of 
payment duly signed by the president or 
secretary of said company. * * * Elev- 
enth. That no agent of the company shall 
make any contract binding the company, nor 
alter or change any condition of this policy, 
nor waive forfeitm'e of this policy." The 
book of Buxton contained a list of the poll- 
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cies whicli he had received, with the num- 
bers, names of the insured, and other im- 
portant memoranda in relation to each policy, 
arranged in tabular divisions or columns. 
Under the head of "Premiiuns Received," 
and "When Received," opposite the name of 
-Jerry B. Sweatland, were blanks, and the 
words "died July 15, 1873," were written 
against his name. 

In order to determine the principles of 
law which are applicable to this case, it is 
necessary for this court to find the infer- 
ences of fact which are properly deducible 
from the agreed statement of facts. 

(1.) From the retention of the policy, with- 
out objection, by Sweatland, for fifteen days, 
under the circumstances which have been 
detailed, the court is authorized to infer an 
acceptance of its terms and provisions. 

(2.) Was payment of the premium actually 
made, as between the insured and the com- 
pany? If Buxton had undertaken, either ex- 
pressly or impliedly, to pay the premium to 
the company, and to make Sweatland his 
•own debtor therefor, the transaction would 
have been equivalent to payment. Cases of 
this kind are not infrequent But there is 
an entire absence of evidence that there was 
Any such express or implied agreement or 
understanding between them. On the other 
hand, the letter of Buxton furnishes evi- 
dence that the premium was not paid, as be- 
tween the., insured and the company. The 
agent says, "You can send the amount due, 
and I will return you receipt for the same" 
—showing that no receipt was to be given, 
and indicating that no payment was to be 
considered as made, until the money was 
actually received. Buxton's book-keeping 
confirms this view. The question is answer- 
-ed in the negative. 

(3.) Did Buxton attempt to alter the con- 
dition of the policy, requiring a prepayment 
of the advance premium before the policy 
should take effect, and to give a credit to 
Sweatland for the amount? If the pro- 
yisions of the policy are agreed to and ac- 
cepted by the insured, "where the policy is 
-delivered without ^requiring payment, the 
presumption is, especially if it is a stock 
•company, that a credit was intended." Mil- 
ler V. Life Ins. Co., 12 Wall. [79 XT. S.] 303. 
TChis is not a conclusive presumption, but 
the question whether credit was intended is 
-one of fact, and there is not an unyielding 
rule of law implying such a result from the 
mere fact of the delivery of an executed con- 
tract Waiver is the act of the company, 
acting through its duly authorized agents. 
The intention of the only person who acted 
In this matter is to be gathered solely from 
his letter, in which he says, "You can send 
me the amount due by C. M. Searle, if you 
wish, and I will return you receipt for the 
-same, or you can pay it to me when I am up 
next time, as you please. No hurry about 
it" If he had not added the last clause, the 
Jetter might have been construed to moan — 



"You can examine the policy and send me 
the money, and I will return you receipt," it 
being well understood that the policy does 
not take effect until the premium is paid; 
but, when the writer says, there is "no 
hurry about if it indicates that he intended 
that the policy should be subsisting; other- 
wise, there was need of promptness, as the 
event proved. If it was desirable to the in- 
sured that the policy should take effect, it 
was also desirable that he should take the 
proper steps to make it effectual. Although 
Buxton knew of the express provisions of 
the policy, he probably relied upon the con- 
tinup,nee of the life of a man who was ap- 
parently in good health, and, in the expecta- 
tion that payment would be made in the 
future, he took the unauthorized liberty of 
disregarding the terms of the contract I 
am, therefore, of opinion, that the presump- 
tion which is to be inferred from delivery 
has not been overcome by the defendants. 

It having been thus found, as matter of 
fact that there was an attempted waiver 
by Buxton, the question of law arises— was 
the attempted waiver effectual? It is not 
necessary, under the provisions of this ap- 
plication and policy, to consider any dis- 
tinction between the powers of a general 
agent, by which term I mean an agent who 
is authorized to make contracts of life in- 
surance, and the powers of a sub-agent who 
is employed "to solicit applications for in- 
surance, and, under such employment, to 
collect premiums on policies that are placed 
in his hands, and thereupon to deliver pre- 
mium receipts and such policies to the as- 
sured," and whose powers are coextensive 
with the business intrusted to his care, be- 
cause, in my opinion, the powers of any per- 
son who was an agent, and not an officer, of 
the company, to vary the terms of the con- 
tract which had been entered into between 
the company and Sweatland, had been taken 
away, and the prohibition of the exercise of 
such powers was known to Sweatland. The 
provisions alike of the application and of the 
policy declare that the policy will not take 
effect, unless prepayment has been made. 
This condition could have been waived by 
the company, or its duly authorized agent, 
unless the agent had been prohibited from 
varying the terms of the policy, and that re- 
striction of his powers had been brought 
home to the knowledge of the insured. In 
this case, the contract, which the insured 
had in his possession, bore upon its face the 
restriction of the powers of any agent as 
to the alteration of the provisions of the 
policy. Sweatland had expressly agreed, in 
his application, that under no circumstances 
should the policy be in force until the first 
premium had been paid during his lifetime. 
This agreement was embodied in the policy 
to which he had also assented, and which 
informed him that an agent could not vary 
or alter one of its conditions. In the absence 
of fraud or imposition, it is conclusively 
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presumed that a party to a written contract 
■wliicli has been received and accepted by 
him, knew of its terms. Kice v. Dwight 
Mannf'g Co., 2 Gush. 80; Grace v. Adams, 
100 Mass. 505; Hopkins v. Westcott [Case 
No 6,G92]. In this case, under the express 
provisions of the contract, credit must he 
given, or ho sanctioned, by the company, 
acting through its board of directors, or 
those executive officers who represented the 
company in this policy. Unless so made or 
sanctioned, the attempted waiver is inef- 
fectual. The company would have had the 
power, notwithstanding the terms of the 
policy, to invest its agent with authority to 
waive its provisions, but no attempt has 
been made to show that the company ever 
sanctioned the act of Buxton. Union Jlut. 
Life Ins. Co. v. Mcllillen [24 Ohio St. 67]. 
There being no evidence of sucli sanction, 
Sweatland knew that he had not paid the 
premium, that Buxton had no authority to 
waive prepayment, and that the policy had 
not become efCectual. The decision of this 
point renders it unnecessary to determine 
whether the suit was properly brought in the 
name of the administrator. Let judgment 
be rendered for the defendants. 
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Case ISTo. 3,643. 

DAVIS et al. v. NEW BRIG. 

[Gilp. 473.]^ 

District Court, E. D. Pennsylvania. Sept. 1, 

16, 1834. 

Admiraltv Jurisdiction — Maritime Liexs — Re- 
pairs ASD Supplies — Domestic axd Foreign 
Vessels — Liens by State Laws — Pbactjoe ix 
State axd Federal Courts. 

1. Tlie subject matter of the controversy gen- 
erally determines the question of admiralty ju- 
risdiction. 

[Cited in The Calisto, Case No. 2,316; Cox v. 
Murray, Id. 3,304.] 

2. The provisions of the act of 24th Septem- 
ber, 17S9 [1 Stat. 73], which give to the district 
courts original cognisance of all civil causes of 
admiralty and maritime jurisdiction, compre- 
hend all maritime contracts, and those which re- 
late to the navigation, business or commerce of 
the sea, and the building, repairing or supplying 
of vessels. 

[Cited in Todd v. The Euphrates, Case No. 
14.074; Re Motzger, Id. 9,511; New Jersey 
Steam Nav. Co. v. Merchants' Bank, 6 
How. (47 U. S.) 421; Parmiee v. The 
Charles Mears. Case No. 10,766; The Rich- 
ard Busteed, Id. 11,764.] 

3. Workmen, materialmen, and persons fur- 
nishing repairs and necessaries to a vessel, in a 
port of a state to which she does not belong, 

^ [Reported by Henry D. Gilpin, Esq..] 



have a lien on the vessel, which they may en- 
force by a suit in rem in the admiralty. 
[Cited in Cole v. The Atlantic, Case No. 2,976; 
Leland v. The Medora, Id. 8,237; New Jer- 
sey Steam Nav. Co. v. Merchants' Bank, 6 
How. (47 U. S.) 390; Thomas v. Osborn, 19 
How. (60 U. S.) 28.] 

4. Workmen, materialmen, and persons build- 
ing a vessel, or furnishing her with repairs or- 
necessaries, in a port or state to which slie be- 
longs, have no implied lien on the vessel, and 
cannot enforce one by a suit in rem in the ad- 
miralty, unless such a lien is given under the- 
provisions of a state law. 

[Cited in The IMarion, Case No. 9,087; Jen- 
kins V. The Congress, Id. 7,264; New Jersey 
Steam Nav. Co. v. Slerchants' Bank, 6- 
How. (47 U. S.) 390; The Alida, Case No. 
199.] 

5. Where courts of a state and the United 
States have concurrent jurisdiction, the mode of 
trial is to be regulated according to the law, 
usage and practice of that court in which the 
suit may be instituted. 

[Cited in Waring v. Clarke, 5 How. (46 U. S.)- 
500; Hill V. The Golden Gate, Case No. 
6,491.] 

6. Where a lien on a vessel is given by a state 
law, the district court rightfully obtains juris- 
diction, and may exercise it; not according to 
the provisions of the state law, but according to 
the mode of proceeding in the admiralty. 

[Followed in Boon v. The Hornet, Case No. 
1,640. Cited in The Harvest, Id. 6,175; 
Crapo V. Allen, Id. 3.360; Ludington v. The 
Nucleus, Id. 8,598; The Celestine, Id. 2,541; 
People's Ferry Co. v. Beers, 20 How. (61 
V. S.) 402; Marsh v. The Minnie, Case No. 
9.117; The Edith, Id. 4.283; Petrie v. The 
Coal Bluff No. 2. 3 Fed. 534; The Rapid 
Transit, 11 Fed. 332. Distinguished in Cun- 
ningham V. Hall, Case No. 3,481.] 

7. Workmen and materialmen having a lien 
on a vessel, under the provisions of a state law, 
have their election to enforce it either in the dis- 
trict court or a state court; but having made 
their election, the defendant must follow them 
into the court chosen, and submit to the mode of 
proceeding and trial used in that court. 

8. The lien of workmen and materialmen on a 
vessel attaches when the work and materials are 
furnished, and cannot be afterwards divested 
by the act of one of the parties. 

9. Workmen and materialmen having a lien 
on a vessel, may enforce it before the vessel is. 
finished or sold. 

10. Workmen and materialmen having a lien 
on a vessel, under the provisions of a state law, 
which makes a vessel liable to them for all debts 
contracted by the masters or owners thereof for 
work and materials, do not lose their lien on a 
transfer of the vessel to another owner, or on a 
change of the master. 

11. A usage, to affect the lieu of workmen and 
materialmen on a vessel, mxist be clearly and 
uniformly well known and understood among 
the parties. 

[Cited in Pierpont v. Fowle, Case No. 11,152.] 

12. Where a libellant, in a suit in rem in the 
admiralty, establishes a clear legal right to a 
condemnation and sale, there is no discretionary^ 
power in the court to refuse or postpone an or- 
der of sale. 

William S. Davis and George W. Lehman 
filed a libel in the district com*t of the United 
States for the eastern district of Pennsyl- 
vania, against a new brig, not completely 
finished and ready for sea. They alleged 
that they had, at the request of the owner, 
between the 6th September, 1833, and the 7th: 
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July, 1834, fumislied and delivered certain 
materials, wliicli they enumerated, necessary 
for the construction of the vessel; and that 
they had also performed the work and labo"ur 
necessary for building and equipping the ves- 
sel for the pm'poses of navigation. Their 
libel was filed for the recoveiy of the value 
of these materials, work and labour. Pro- 
cess of attachment being issued, pursuant to 
the prayer of the libel, the vessel was taken 
. into custody by the marshal. The owner, 
Jacob Tees, made no answer to the libel, and 
did not deny any of its allegations, but put 
in a plea to* tlie jm'isdiction of the com't, 
on the ground that the brig being a domestic 
and not a foreign vessel, the case was not 
within the cognizance of the court; and that 
if liable to any proceedings in rem, they 
must be instituted in the state courts, and 
under the provisions of the state laws. 

On the 24th August, 1S34, the case ciime on 
to be heard before Judge Hopkinson, It was 
argued by 

Mr. Hazlehm'st, for respondent 

This being the case of work and materials 
furnished for a domestic ship, the com-t has 
no jm'isdiction over it by the general ad- 
miralty law. The remedy in such a case is 
derived altogether fi*om the local laws of 
Pennsylvania. By the act of assembly of 
27th March, 1784 [2 Smith's (Pa.) T^ws, 95], 
at which time the admiral^ was a state 
com-t, jm'isdiction is granted to it for the 
recovery of debts for work done and mate- 
rials fm'nished to any ship or vessel built or 
repaired within this state; and such vessels 
ai'e declared to be liable for such debts, in 
preference to any other debts due from tlie 
owner. By the act of assembly passed on 
the 9th Februax'y, 1793 [3 Smith's (Pa.) Laws, 
89], when the admu'alty com't of the state 
was abolished, and admiralty jm-isdiction was 
vested in the courts of the United States, the 
remedies given by the former act for the 
recovery of debts due for work and labour 
furnished to vessels, were transferred to the 
com't of common pleas of the state, and a 
court of admiralty has no power over a case 
for materials or work on a domestic ship; 
the remedy ought to have been sought in the 
com'ts of the state, according to the law of 
the state, which gives it Even if the law 
of the state shall be considered to give the 
jm-isdiction to this com*t, then it must be 
here exercised, under the qualifications and 
conditions provided for by the act of assem- 
bly, according to which all questions of fact 
are to be ti-ied by a jui-y. 1 Story, Laws, 
5G; The General Smith, 4 Wheat [17 XJ. S.] 
438; 3 Kent, Comm. 169. 

Mr. Bayard, for libellants. 

This com't and the common law courts 
have concurrent jurisdiction in all cases, ex- 
cept those of prize. This is a case of "ad- 
miralty and maritime jm-isdiction," under 
the constitution and laws of the United 
States. That jurisdiction depends on the 
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subject matter. The act of Pennsylvania of 
27th March, 1784, expressly gives a lien. 
When the legislatm-e of Pennsylvania trans- 
ferred this remedy for the recovery of these 
debts, from the com-t of admiralty of the 
state, which no longer existed, to the courts 
of common law, they were bound by the 
constitution to call a jury to ascertain any 
disputed facts in a case; but the constitution 
of the United States secures the trial by 
jm-y only in suits at common law; but not 
in those at equity or in the admiralty. The 
General Smith, 4 Wheat. D.7 U. S.] 438, 443; 
The Robert Fulton [Case No. 11,890]; The 
Jerusalem [Id. 7,294] ; Stevens v. The Sand- 
wich [Id. 13,409]. 

HOPKINSON, District Judge. The libel, in 
this case, sets forth that at sundry times, be- 
tween the eth day of September, 1833, and 
the 7th day of July, 1834, at the request of 
Jacob Tees, who was employed m building a 
new brig on the Delaware river, in the said 
district the libellant did provide, fm*n:sh, 
and deliver certain enumerated materials, 
and did perform certain work and labour for 
tlie use of the said brig, which were necessary 
in tlie. building, fitting, fm-nishing, and equip- 
ping her for her safety, and the navigation of 
the high seas. Particular accounts of the 
said work and materials and their cost and 
value are annexed to the libel. It is further 
set forth, that although the brig is not yet 
completely furnished, and has not yet pro- 
ceeded to sea, nor received any name, where- 
by to distinguish her, the owners are about to 
send her out of the district as the libellants 
fear, %yithout paying for the materials, work, 
and labour, furnished and performed by the 
libellants; and that they have not accepted 
any other secm-ily for their said claims than 
their liens on the said brig, which they have 
not consented to release. The prayer is for 
process of attachment against the brig, and a 
decree of condemnation for the payment of 
these claims. The defendant, Jacob Tees, has 
put in no answer to the libel, nor denied any 
x)f its charges, but leaves the case of the libei- 
lants to stand as they have stated it. But 
assuming jov admitting the facts set forth in 
the libel, he alleges that tiiis com't has no 
jurisdiction over tlie matter of complaint, to 
grant the relief prayed for. and ought not to 
take further cognisance of it because, that 
the new brig referred to in the libel has been 
built at the city of Philadelphia, where the 
said owner resides; that by an act of the 
legislatm'e of the stite of Pennsylvania, pass- 
ed on the 27th March, 1784, and a supple- 
ment thereto, passed on the 9th February, 
1793, it does not pertain to this court, nor is 
it within its cognisance at aU to interfere or 
hold plea respecting the said brig; but that 
the said cause of action, if any acci-ued to the 
libellants, accrued to them at Philadelphia, 
within the jurisdiction of the district com't of 
the city and county of Philadelphia, and not 
within the jm-isdiction of the distiict com't 
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of the United States, for the eastern disti-ict 
of Peiins3'lvania- 

The ground of the objection to the jurisdic- 
tion of this court is tJiat the brig in question 
is a domestic vessel, belonging to owners re- 
siding in this district, where she was built, 
and the work and materials for her use fui-- 
nisheij; that no lien is given by the general 
maritime law upon the brig for work and ma- 
terials so fm-nished; and consequently that 
this coiu't had no authority to enforce this 
claim against or upon the body of the vessel. 
The subject matter of the controversy gen- 
erally determines the question of jurisdiction 
The act of congress constituting the courts 
of the United States, gives to them cogni- 
sance of "all civil cases of admiralty and 
maritime jm'isdiction;" this gi'aut certainly 
comprehends all maritime contracts; and a 
contract which "relates to the navigation, busi- • 
ness, or commerce of the sea," is of that 
description. In the case of Do Lovio v. Boit 
[Case No. S,77G], Judge Story says, that "all 
civilians and jm'ists agree that in this appel- 
lation (maritime contracts) are included, 
among other tilings, contracts for maritime 
service in the building, repairing, supplying, 
and navigating ships." In the case of Tlie 
Jerusalem [Id. 7,2&4], the same judge repeats 
this doeti'ine as to the general jurisdiction of 
the coui't of admiralty over all maritime con- 
tracts, and, particularly, in favour of material- 
men. But it is obvious that this does not de- 
cide om- case, as tlie jurisdiction of the com-t 
over the case or claim may be admitted, and 
the relief now prayed for denied. The pro- 
ceeding here is in rem, against the brig, and 
not in personam, against the o^vners or per- 
sons making the contract. This brings us to 
the question, whether, in the case of a do- 
mestic ship built or repaired where the owner 
resides, materialmen have a lien upon her as 
a securitj' for their payment, for if they have 
such^lien, there can be no doubt that it may 
be prosecuted and enforced in this court. 
Judge Story, m the case referred to, says that 
there ai-e great authorities on both sides of the 
question, though "upon principle, independent 
of common law authorities, there is not much 
room to doubt." He adds, that "be this as it 
may, it cannot affect the question of the juris- 
diction of the admiraltj' in such cases, for 
that stands altogether independent of the doc- 
trine of liens, and may be enforced as well 
by process in personam, as in rem." 

The supreme com*t of the United States, the 
authority which must govena the judgment 
of tills court, has, happily, afforded us a guide 
for our opinion. I refer to the case of The 
General Smith, 4 Wheat. [IT U. S.] 438. The 
ship was an American vessel, and was for- 
merly the property of Mr. Stevenson, a mer- 
chant of Baltimore, and a citizen of the Unit- 
ed States, ^'hilst she so belonged to Steven- 
son, the libellant, a ship chandler of Balti- 
more, furnished, for her use, various articles 
of shin chandlery, to equip and furnish her, 
it being her first equipment, to perform a voy- 



age to a foreign country. The ship departed 
from Baltimore on the voyage, without any 
express assent or permission of tlie libellant, 
and also without objection on his part, or any 
attempt to detain her, or to enforce any lien, 
which he had against her for the articles fm"- 
nished. She continued to be the property of 
Stevenson dm-ing the voyage, and after her 
retm-n, and was not sold until the 3d October, 
1816, when, being obliged to stop payment, ho 
executed an assignment, to the claimants of 
his property including the ship for the pay- 
ment of duties to the United States, and for 
the satisfaction of other ci-editors. Another 
libel was filed 11th November, 1810, by the 
administrati-ix of Thomas Cocla-ill, deceased, 
for iron materials and work furnished to pre- 
pare tlie said ship for navigating tlie high 
seas. The district court of Maryland ordered 
the ship to be sold, and decreed that the libel- 
lauts should be paid out of the proceeds the 
amount of their demand for materials fur- 
nished. The circuit court affirmed this de- 
cree, pro forma, and the cause was brought 
by appeal to the supreme court. 

Mr. Pinckney, for the appellants, admitted 
the general" jm'isdiction of the district court, 
as an instance court of admiralty, over 
suits of materialmen in personam and in 
rem, but denied that a suit in rem could be 
maintained in this case, because the pai'ties 
had no specific lien on the ship for supplies 
furnished in the port to which the ship be- 
longed. That in the case of a domestic 
ship, mechanics have no lien upon the snij) 
itself for their demands, but must look to the 
present security of the owner. Had the suit 
been in personam, there would have been no 
doubt of the jurisdiction, but there being 
no such local law, or specific lien to be en- 
forced, there could be no cause to maintain 
a suit in rem. This is the same ground now 
taken in support of the plea in our case. 

Judge Story, in delivering the opinion of 
the court, declares, that the admiralty right- 
fully possesses a general jurisdiction in cases 
of materialmen; and that had the suit been 
in personam, there would have been no 
hesitation in maintaining the jurisdiction of 
the district court; but that when the proceed- 
ing is in rem, to enforce a specific lien, it 
is incumbent on those who seek the aid of 
the court, to establish the existence of such 
lien in the particular case. That in case 
of repairs or necessaries furnished to a 
foreign ship, in a port of a state to which 
she does not belong, the general maritime 
law gives the party a lien on the ship itself 
for his security, and he may well maintain 
a suit in rem in the admiralty to enforce 
the right. But in respect to repairs and 
necessaries in the port or state to which the 
Ship belongs, the case is governed bj' the 
municipal law of the state; and no lien is 
implied unless it is recognised by that law. 
These doctrines, so clearly explained, ai-e 
confirmed by the same court in the case of 
Peyroux v. Howard, T Pet. [32 U. S.] 324. 
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The law of the case being thus settled, 
the question that remains for us is, whether 
"by the local law of Pennsylvania, the libel- 
lants have a lien on the brig libelled, for 
the satisfaction or security of then' claims. 
Of this there seems to be no possible doubt, 
either on the words of the act of the legisla- ■ 
ture of the state, or the unvaried practice 
under it, by which proceedings, in the man- 
ner prescribed by the act, have been prose- 
■cuted in rem, against the body and tackle of 
the vessel, from the time of passing the law 
to the present day. By the act of 27th 
March, 1784 [supra], it is enacted, that 
^'ships and vessels of all kinds, built, re- 
paired and fitted within this state, are here- 
by declared to be liable and chargeable 
for all debts contracted by the mastei'S or 
owners thereof, for or by reason of any 
work done or materials found or provided 
by any carpenter, blacksmith, mast-maker, 
boat-builder, block-maker, rope-maker, saiJ- 
maker, rigger, joiner, carver, plumber, paint- 
er or ship chandler, for, upon and concern- 
ing the building, repairing, fitting, furnish- 
ing and equipping such ship or vessel, in 
lireference to any and before any other 
debts due and owing from the owners there- 
of." If any thing can add any strength to 
this language in creating a lien, it will be 
found in tlis circumstance that the language 
used in the New York statute, on the same 
subject, is substantially the same, declaring 
that the vessel shall be liable, and no doubt 
has been entertained, in the consti'uction of 
that statute, that it gives a lien. These 
obseiTations are made, although they may 
seem unnecessary, because it has been said 
in the argument for the defendant, that the 
act of Pennsylvania does not raise a lien 
for the materialmen, but only gives them a 
preference over other creditors. This law 
•of Pennsylvania was passed antecedent to 
the adoption of the present constitution of 
the United States, and when the state had 
her own court of admiraltj^ and directs that 
the libel shall be filed in that comt against 
such ship or vessel, and her tackle, "where- 
upon process shall issue, and such proceed- 
ings shall be had as are usually had in the 
courts of admiralty for the recovery of 
mariners' wages, and other debts actually 
contracted upon the high seas, and within 
the Jm-isdiction of the court of admiralty." 
So tlie law of Pennsylvania stood for the 
creation of the lien, and the manner of en- 
forcing it, when she had a court of admi- 
ralty. By the constitution of the United 
States, and the provisions of the judiciary 
^ct, passed in pursuance of it, cognisance 
was given to the courts of the United States, 
of "all cases of admiraltj' and maritime 
jurisdiction," and the state admiralty courts 
ceased to exist. It became necessary for 
Pennsylvania, still believing that "the busi- 
ness of ship-building was a very important 
branch of the commerce of the state," to 



provide some other jurisdiction and means 
for "securing the persons employed in build- 
ing and fitting ships or vessels for sea, by 
making the body and tackle of such ships 
and vessels liable to pay the several trades- 
men, employed in building and fitting them, 
for their work and materials." A law was 
therefore passed on the 9th Febiniaiy, 1793 
[supi-a], enacting that the libel authorised by 
the former act to be filed in the court of ad- 
miralty of this state, may be filed in the of- 
fice of the prothonotary of tlie common pleas 
of the county, who is to issue an attachment 
directed to the sheriff, to arrest and detain 
the vessel, and the court is to take stipula- 
tions. Thus the whole proceeding to enforco 
this lien is transferred from the admiralty to 
a common law court, in which questions of 
fact have always been tried by a juiy, and 
the constitution of Pennsylvania expressly de- 
clares that "trials by jmy shall be as hereto- 
fore." In conformity with this declaration, 
the act of 9th Februaiy, 1793, instead of di- 
recting, as the former act did, that "such pro- 
ceedings shall be had as are usually had for 
the recovery of mariners' wages," provides 
that "where, in any cases occm-ring iinder the 
said act, questions of fact shall arise, an issue 
or issues shall be joined by the parties under 
the direction of the court, and shall be ti-ied 
by jury." 

The argument, then, of the defendant in 
this case, in support of his plea to the jm-is- 
diction of the covirt, is reduced to this: That 
as this court has cognisance of the case by 
reason of the lien given by the local law of 
Pennsylvania, the jurisdiction of this court 
must be governed and exercised according 
to the provisions of that local law, and as it 
is exercised by the courts of Pennsylvania; 
that is, by a trial of questions of fact by a 
jm-y. Now if this argument were sound, it 
would not support the plea of the defendant, 
which objects, not to the com-se of proceed- 
ing in this com't; nor to the mode of trial; 
nor suggests that there are any questions of 
fact for a jury to pass upon; but broadly to 
the entertainment of the suit by this court 
in any way, or by any mode of trial. But 
the argument is not sound. Wiien Pennsyl- 
vania had her com't of admiralty, to which 
cognisance of these cases were given, she 
said nothing, in her act giving this lien and 
prescribing the manner of enforcing it, of a 
jury, but the whole proceeding and trial were 
to be had according to the usage of the ad- 
miralty com'ts for the recovery of mariners' 
wages, and other debts actually contracted 
on the high seas. Wlien her com-t of ad- 
mu-alty ceased to exist, and she was desirous 
to continue this security and remedy to me- 
chanics and tradesmen fm-nishing work and 
materials for a ship, she was obliged to 
bring them into her common law courts, and, 
of course, to conform the proceedings and 
trial to the usage of those courts. But 
when the case comes rightfully into a court 
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of admiralty, it is to be conducted, tried and 
decided according to tlie usage and practice 
of that court Tliis court obtains its juris- 
diction over the case, not by any grant, ex- 
press or implied, from the legislatm'e of Penn- 
sylvania; that could not be: but incidentally, 
as a consequence of the lien, given by the 
local law of that state, upon the vessel for th6 
satisfaction or security of the debt or claim 
of the libellants. The jurisdiction being 
tlius rightfully obtained over the claim or 
cause of action, it must be exercised, not as 
such a claim would be prosecuted in the 
state court having also jurisdiction over it, 
but in the manner in which cases are prose- 
cuted and tried in a maritime court. Each 
court exercises its jui-isdiction in its own 
way, according to its own law of proceeding. 
The jurisdiction is concurrent; the mode of 
trial to be regulated by their respective 
usages and practice. So it is in other cases. 
The common law coiu'ts of the state have a 
concurrent jurisdiction with the maritime 
com*ts of the United States for the recovery 
of seamen's wages, for damages for assaults 
and batteries, and other trespasses commit- 
ted on the high seas. If the party in such a 
case goes into a state court, his cause is 
tried by a jury, as otli,Gr cases are ti'ied 
there; but if he comes into the admiralty, 
he must submit himself and his cause to the 
judge, because such is the law and usage of 
that coui't. So the mechanic or material- 
man, who has built, repaired, or fm-nished 
supplies for a ship, has his election, in Penn- 
sylvania, to go into the state court, or into 
the district court of the United States, to 
prosecute and recover his claim; and, having 
made his election, the defendant must follow 
him into the court lie has chosen, and both 
must submit to the course of proceeding 
and trial used in that court 

The plea to the jurisdiction was overruled. 

The plea to the jurisdiction having been 
overruled, the respondent put in an answer 
to the libel, to which there was a general 
replication. The answer admitted the 
amount claimed by the libellant, Davis, but 
denied the amount claimed by the libellant, 
Lehman; upon which, evidence was given in 
support of the account. The respondent also 
alleged a special agreement, set forth in the 
answer, according to which, it was declared 
that the vessel was built on a speculation, 
and that the mechanics employed upon her, 
as well as the persons furnishing materials, 
agi-eed that she should be sold for the benefit 
of all concerned, when she was finished; and, 
therefore, that the libellants had relinquished 
their right to proceed against her, and force 
a sale for their own advantage, before she 
was completed. Evidence was offered to 
sustain this allegation; but it failed to do so. 
The counsel of the respondents admitted that 
the special agreement had not been estab- 
lished, and that the disputed account had 
been well proved. 



Mr. Hazlehurst, for respondents. 

1. The contract is not such as will give the 
claimant a lien, under the act of assembly 
of Pennsylvania. 2. If it be such a contract, 
it must be construed with reference to the cus- 
tom of the port. 3. The court will not decree 
a sale, where it is apparent it will produce a 
sacrifice of the property. It is altogether a 
question for the discretion of the court. By 
the act of 27th March, 1784 (2 Smith's [Pa.] 
Laws, 95), it is enacted, "'that ships and ves- 
sels of all kinds, built, repaired and fitted 
within this state be, and they are hereby de- 
clared to be, liable and chargeable for all 
debts contracted by the masters or owners 
thereof." It is contended that the respond- 
ent, Jacob Tees, was neither master nor 
owner of this brig; tliat the contracts in ques- 
tion were made with and by him, and the 
debts were due from him to the libellants. 
In this case, a sale has been made of the 
brig, after the materials furnished, to Charles 
Harper and others. The argument is, that 
they are the present owners of the brig; that 
no conti-act was made with them; and that 
Tees, with whom the contracts were made, 
is not the owner. GoUings v. Hope [Case No. 
3003]; Stultz v. Dictey, 5 Bin. 287; Stein- 
metz V. Boudinot, 3 Serg. & R. 541. 

Mr. Bayard, for libellants, in reply. 

This is a right claimed under an act of 
assembly, which specifies exactly the cir- 
cumstances in which it arises. They are 
two. 1. The debt must be conti-acted with 
tlie master or owners of the vessel. 2. It 
must be for work done, or materials fur- 
nished, by a person witliin the several classes 
specified in it These libellants are within 
the description; they contracted with the re- 
spondent, who was the owner at the time of 
the contract; they worked on the vessel, and 
furnished materials for her. There has been 
no evidence of any usage hy which their 
claim was impaired; but if there were any. 
it could not operate to deprive them of a 
remedy given by law; they must have as- 
sented to such an effect; but there is no cir- 
cumstance showing either an express or im- 
plied assent As to the exercise of a discre- 
tion by the court, which is to deprive these 
workmen of a legal remedy, no ground for it 
has been shown, and it would require a case 
of extreme necessity to justify it 

On the 16th September, Judge HOPKIX- 
SON delivered the following opinion: 

The objections to the account of George W. 
Lehman, are withdrawn, and it is agreed 
that no proof has been given to support the 
special agreement alleged in the answer. 
Other questions of law have been raisi'd to 
defeat the claim of the libellants, at least, in 
this mode of proceeding. It is alleged that 
by the act of assembly under which the lien 
is claimed, and without which no proceed ng 
can be sustained against the body of the vo ;- 
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sel, this suit cannot be entertained, by the 
court, in its present form. Tliat it now ap- 
pears that the brig was sold by the respond- 
ent, Jacob Tees, who built her, to Charles 
Harper andothers, who are now the owners; 
that with them n"(> contracts for these ma- 
terials were made by the libellants; and that 
Tees, with whom the conti-act was made, is 
no longer the owner, nor was he so, when 
this libel was filed. On these facts it is con- 
tended, that, as the act of assembly gives 
the lien or charge upon the vessel, only for 
the payment or security of debts contracted 
by the masters or owners thereof with the 
liiechanics and materialmen, and as no such 
conti^act was made with the present owners, 
the provisions of the act of assembly do not 
apply to this case. The injustice of this ar- 
gument is so manifest and the frauds it 
would sanction so destructive of the objects 
of the law, that I could not hesitate a moment 
to reject it Jacob Tees, the builder and owner 
■of this brig when the contract was made, is 
the claimant and respondent to this libel; he 
is the party disputing the right of the libel- 
lants in this court He does not deny his 
ownership, or put that fact in issue; on the 
conti'ary he claims the brig as her owner. 
But independently of this state of the case 
on the face of the pleadings, can it be sup- 
ported that the lien and secm*ity given by 
the act of assembly to mechanics who build a 
vessel, and to the men who furnish the ma- 
terials of which she is constructed, may be 
lost and defeated by a transfer of the vessel 
by the owner, with whom they did make 
their contracts, and to whom they did furnish 
their work and materials, to a sti'anger with 
whom they had no contract or dealing? Can 
they, in this way, be turned from the per- 
son, with whom they did contract, to one 
they had notliing to do witli? Can they, 
by an act of the other party, to which they 
were not consenting or privy, be deprived of 
the substantial security on the body of the 
vessel given to them by the law, and be 
turned over to the personal responsibility of 
a man who rnay not be worth a farthing? 
The person, with whom they made their con- 
tracts, replies, "I am not the owner of the 
vessel;" and the owner says to them, "I am 
not the person with whom you made the 
conti'acts." "When the act of assembly 
speaks of masters and owners of a vessel, it 
is most manifest it intends the masters and 
owners at the time the conti-act was made, 
the work done, or the materials furnished, 
and not those who might afterwards become 
so. The lien on the vessel attached when 
the materials were furnished, and it cannot 
be afterwards divested by the act of one of 
the parties. In this case the ownership of Tees 
continued until after the brig was launched; 
until that time the sale to Harper was con- 
tingent and the right of Tees in her as her 
owner was full and complete. If this con- 
struction of the act, upon a change of the 



owners of a vessel, be sound, the same must 
be applied to a change of the master; and 
has it ever been suggested that the lien of a 
contract made with the master of a vessel, 
is lost by the appointment of a new master? 
Now as to the custom alleged in this case, 
to sustain this paj:t of the defence, it was in- 
cumbent on the respondenttoshow one clear- 
ly and uniformly well known and under- 
stood, so that it must be presumed to have 
been part of the contract between the libel- 
lants and respondents, that the mechanics 
and matex'ialmen of a vessel built in this port 
on speculation, are bound, by virtue of the 
custom and without any express agreement 
or understanding to that effect to wait for 
the payment of their debts, until the vessel 
is finished and sold; and to forego and post- 
pone all legal remedies and proceedings, for 
the recovo-y of their claims, until she is 
sold. No witness has testified to any such 
usage; on the contrary, the evidence rather 
gives a negative to any such pretension. 
The fair result of all the testimony upon 
this point is, that there is a sort of under- 
standing that in such a case, that is, of a 
vessel built for sale, or, as it is called, on 
speculation, the mechanics and materialmen 
will not press for their debts until she is 
sold, because it is for their own advantage. 
It is an acquiescence in the delay of pay- 
ment for their own advantage, and not by or 
under any obligation on their part or any 
contract implied with their employer. No 
witness has said or suggested that, in such a 
case, the materialmen are bound by any us- 
age or understanding of the trade, not to sue 
for their debts, or that they have abandoned 
or surrendered any of their legal rights or 
remedies, or given up their claim or lien on 
the vessel, or any other security for their 
debts. All beyond this must be the subject 
of a special arrangement or contract be- 
tween the. builder and the persons from 
whom he obtains his materials or labour. A 
number of witnesses have been produced to 
support this part of the defence; to wit 
John Vaughan, Mr. Vandusen, W. Vanhorn, 
Samuel Green, John W. Eyre, with others; 
all experienced ship builders, or concerned 
in furnishing ships. Mr. Eyre said. "When 
a vessel is built on speculation, the under- 
standing is, that the materialmen are to wait 
until she is sold." On a question from the 
court, in relation to a vessel built by himself 
on speculation or for sale, "my 'understand- 
ing was, that the materialmen were to wait 
a reasonable time to sell the vessel. I made 
an agi'eement with one of the men to wait 
six months." This is very different from 
the assertion of an uniform obligatory cus- 
tom, which binds the materialmen to wait 
for the sale of the vessel, before they can 
claim a payment of their debts. But Mr. 
Eyre adds, "I thing the materialmen do not 
give up the vessel." If he is right in this 
opinion, and it can hardly be questioned, it 
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is absolutely destructive of the custom set 
up; entirely inconsistent with it. If these 
debts are not to be paid until the vessel is 
sold, and they are to be satisfied from the 
proceeds of the sale, it is clear, that this 
fund cannot be received until the vessel is 
delivered to the purchaser without incum- 
brance; and, of consecLuence, that she passes 
into the hands of the purchaser clear of the 
liens of the mechanics and materialmen, 
who will have only the personal security of 
their employer for their debts, and must de- 
pend altogether upon his ability or integrity 
to appropriate the money received by him to 
the discharge of their claims. Every wit- 
ness rejects this consequence, and, of course, 
denies the premises from w^hich it must fol- 
low. Other objections have been mad© to 
this custom, and counter evidence was pro- 
duced, which it is unnecessary to examine, 
as, in my opinion, the testimony of the re- 
spondent entirely fails to support it 

Nothing remains but the appeal to the dis- 
cretion of tlie court, not to order a sale when, 
from the pressures, as it is said, of the times, 
a sacrifice of the property will be made. I 
have no such discretion. The rights and 
remedies of a creditor, against the pei'son 
or property of his debtor, are given to him 
by the law, and a judge has no power to re- 
sist them on speculative opinions concern- 
ing their effect. If tliey are denied, or in- 
terrupted, or delayed, it must be by the law, 
and not by the discretion of the judge; un- 
less when the law imparts such a power to 
him. The sales by the sheriffs are not stop- 
ped by the com'ts for such reasons. We see 
every day sacrifices of property to a vast ex- 
tent. If the pressure of the times distresses 
the debtor and depreciates his property, it 
also i*eaches the creditor, and makes it the 
more necessary for him to collect the debts 
that are due to him; and prevent, perhaps, a 
sacrifice of his own property to. satisfy his 
creditors. This appeal for indulgence, if I 
had the power to afford it, could not pre- 
vail in this case. We have no explanation 
of the real situation or object of this sale 
of the brig by Tees to Harper. If it is a 
real bona fide transaction, and !Mr. Hai-per 
has truly paid to Tees the purchase money, 
why has not Tees paid with it the just and 
undisputed claims of the libellauts? He is 
the party respondent before the court, and 
the claimant who takes defence, and prays 
for this forbearance. On the conti'ary, if 
Mr. Harper has not paid the consideration 
money of the purchase, why does he not at 
once come forward and pay these claims, 
and take his credit for tliem in his settlement 
with Tees? 

Decree: That the vessel be condemned and 
sold according to the prayer of the libel. 

[NOTE. The vessel having been sold and 
the proceeds brought into court, numerous claims 
were filed, which were referred to an auditor 
for liquidation, and the cause was subsequently 
lieard on exceptions to his report. Case No. 6,- 
090.] 
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DAVIS V. NEW YORIv LIFE INS. CO. 

[3 Hughes, 437.] ^ 

Circuit Court, E. D. Virginia. July, 1S79. 

Life Ixsiuaxce Policies — Lapse dcking Civii, 
WAi{— EqvitabM'; Value — Verdict. 

1. The supreme court of the United States, in 
the case of New York Life Ins. Co. v. Statham, 
93 XT. S. 24, merely declared as a principle of 
law that the southern holders of northern poli- 
cies of life insurance, which lapsed during the 
civil war by default in paying the annual pre- 
miums, were entitled to the "equitable value" of 
their policies, as of the date of the first default 
in paying the premiums, and did not undertake 
to set out the data or prescribe the process fo a-:- 
certaining that value, but left the whole subject 
to be determined by the jury or chancellor in 
each case. 

2. Where a jury after a fair trial and full ar- 
gument upon intelligent and competent testi- 
mony, finds a verdict in such a case which does 
not seem grossly excessive, or i)lainly disregard- 
ful of the law, the court will not set such ver- 
dict aside. 

[This was an action at law by William P. 
Davis, assignee of Sloman Davis, against the 
New York Life Insurance Company.] Upon 
a motion for a new trial. 

William W. Old and C. W. Williams, for 
defendant. 

The jm'y in this case rendered a verdict 
for the plaintiff for $1,015.47, with interest 
thereon from April 17th, 1805, till paid. This 
verdict was rendered in response to a claim 
on the part of the plaintiff for the equitable 
value of a certain policy for $10,000 on the 
life of Sloman Davis. This policy was issued 
December 28th, 1857, and the annual premium 
was §627, of which 60 per cent, was "paid 
in cash and a note was given for 40 per cent, 
thereof. The premixmis on it were paid when 
they fell due in the years 1858, 1859 and 1860, 
but in 1861, when the premium fell due, it 
was not paid, but under a claim that it had 
been tendered, a suit was brought which 
went to the supreme com-t of the United 
States, and a report of the case is to be 
found in 95 U. S. 425. Under that decision 
the policy lapsed on December 2Sth, 18G1, 
and the insured was entitled to the equitable 
value thereof on that day, as announced in 
the case of New York Life Ins. Co. v. Sta- 
tham, 93 U. S. 24. The question before the 
jm-y which rendered the verdict complained 
of was, what was tlie equitable value of tlie 
policy on December 28th, 1801? That was 
the only subject of inquiry. There was no 
denial on the part of the company of the 
right of the plaintiff to recover this equitable 
value, the only question presented was ihe 
amount which he was entitled to as this cqai- 
table value. 

^ [Reported by Hon, Robert W. Hmrhf^s. Dis- 
trict Judge, and here reprhited by permission.] 
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The iusured had paid in premiums 
in cash from December '^S, 1S37, 
up to December 28, 1860, the date 
of the last payment made, the 
sum of. §1,501 80 

And he had paid in interest 
on liis notes given for 40 
per cent, of the premium 
in 18.38 ?15 08 

In 185y * 30 16 

In ISuJ 45 21 

90 48 

Making the aggregate of the 

cash paid in up to the time the 

policy lapsed, the sum of . . . . $1,595 28 

He had given his four notes, each 

for the sum of §250.80, and these 

on the date of said lapse amounted 

to the sum of 1,003 20 

And interest one year, at six per 
cent 60 18 

$1,063 38 

But the jury rendered a verdict for $1,- 
G15.47, with interest thereon from April 17th, 
1865, the principal boinjf for S20.19 more than 
all tlie cash ever paid into the company by 
the insm'ed, without any regard to tlie value 
of the insiu'ance on tlii life in question from 
December 28, 1857, to December 28, 1S60, 
which must have been considerable consider- 
ing the age of the insured, and without any 
regard to the notes which had been given in 
pai't payment of the premiums, and were 
still held by the company. They rendtued 
their verdict upon the supposition, in their 
own view of the case, that the whole of ihe, 
premiimis had been paid in cash, of which 
the contrary is the fact, so that the equitable 
value of this policy as the jm-y fixed it 
.amounts to: 

Their verdict. $1,615 47 

The notes which they refused to de- 
duct, and interest one year 1,063 38 

§2,678 83 

—■Which is nearly double the amount actually 
paid in by the insm*ed, without any regard 
to the vaiue of the insm-ance for the fom* 
years dm*ing which this policy of ?10,000 
was carried on a person 57 years of age. 
Surely this statement, made partly ai'guendo, 
itself shows that the verdict of the jury is 
not right The way in which the jm-y ar- 
rived at the amount of their verdict may be 
seen by the calculation which they made and 
which is filed with the papers in the cause. 

They took the insurance on the lifp 
of a person of the age of 61, as giv- 
en in certain tables in a book which 
was admitted as evidence $819 60 

And the cost of insurance, age 57, 
from the same book 663 90 

And subtracted the two, getting l.o6 70 

And this they multiplied by 10 3J9 

— Tbe present value of SI, age 63, 
American tab.es. 140960 

47070 
15670 

81,615 47 

In this multiplication they made a mistalcfe 
of a few cents, as may be seen by a correct 



midtiplication, but there is no doubt but 
that they arrived at then- verdict in that 
way. 

We insist the verdict is erroneous, and 
should be set aside for the following reasons; 
as thoy occur to us, among others: 

1. The basis of ascertaining this equitable 
value was not tlie correct one. In New York 
Life Ins. Co. v. Statham, 93 U. S. 24, the 
court, in the last sentence of Mr. Justice 
Bradley's opinion, lays down the rule that 
"iu each case the rates of mortality , and 
interest used in the tables of the company 
will form the basis of the calculation" of 
this equitable value. The tables which were 
introduced in evidence, and which we, as 
counsel for the insurance company, objected 
to, were not the tables used by the company 
at the time the insm-ance in this case was 
efEected, nor were they in use at the time 
the policy lapsed. This is shown by an 
examination of the tables themselves, by 
what we know as internal evidence. On 
page 19 of this book we find that the annual 
premium on $1,000, age 57, is $66.29, and 
therefore, on $10,000, is $622.90, whereas the 
annual premium on the policy on Davis' life, 
age 57, as shown by the policy itself, is $627, 
a difference of $35.90. But we are not In 
want of direct evidence on this point Mr. 
Moore, who was introduced as a witness by 
the plaintifE for the pm'pose of proving that 
this book was used by the company, also 
stated that, while -the book had been in use 
for some years past, still there had been a 
change in the rate tables, but what that 
change was he could pot say; and Professor 
Smith, also their witness, stated that the 
insurance on Davis' life was not according 
to those tables. These tables, then, were 
not in fact proper evidence before the jury 
in this case for the pm-pose of giving thein 
the data for calculating this equitable value; 
and it is not enough for the learned counsel 
for the plaintiff to reply that we must pro- 
duce these tables. He has not called for 
them, nor any other evidence in our posses- 
sion. It was the plaintiff's part to produce 
evidence. He cannot shield himself by say- 
ing this was an insurance company. He 
could have gotten from this company any 
facts or data in their possession by the mere 
calling for them. The fact is that the pre- 
mium paid by Davis in 1857 was upon the 
basis of Carlisle's tables, as may be seen 
from an examination of them. From those 
tables the insurance at 62 (age) would be for 
$10,000 the sum of $725, leaving a difference 
of $98, which, multiplied by $10,398, the 
value of an annuity of $1, age 02, gives 
$1,055.81 as the reserve fund; the fund spoken 
of by the leai'ned justice in New York Life 
Ins. Co. V. Statham, 93 U. S. 24. Professor 
Smith stated in his examination* that upon 
the basis of a premium of $627 on $10,OOCf, 
age 57, he could not tell, without his book, 
or a long and tedious calculation, what would 
be the premium on the same amount, age 62, 
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but, guessing at it. said it would not be more 
tlian $777.50. Even upon this basis the value 
of tlie policy would have been only $1,551.50, 
which, according to our views, is the most 
that could be claimed by the plaintiff, from 
bis own evidence, on the supposition that 
the whole premium had been paid in cash, 
and that the guessing at the amount of pre- 
mium was sufficient when it was in the 
power of the plaintiff to get the exact fig- 
ures. 

2. But the verdict is erroneous on another 
gi-ound already intimated. In Xow York 
Life Ins. Co. v. Statham, 93 TJ. S. 30, the 
com*t say, towards the close of Mi*. Justice 
Bradley's opinion: "And the value," that is, 
the equitable value, "should be taken as of 
the day when the first default occurred in 
the payment of the premium by which the 
policy became forfeited." The first default 
occm-red in this case on December 2S, ISGl, 
and the equitable value of this policy as of 
that day, with interest thereon from the close 
of the war, the plaintiff is entitled to recover. 
Now after estimating in their own way this 
equivalent value, the jury failed to deduct 
the notes which had been given for 40 per 
cent of the premium on this policy, which 
they had already taken to have paid. This 
would have made the verdict: 



Amount of vorlict rendered. . . 

Less notes held by company 
given Xor 40 per cent, of pre- 
mium, 4 notes of S2.50.J^0 each §1,003 20 

Interest thereon one year. 60 18 



51,615 47 



1,063 38 
S 452 09 

—And we submit that at most the plaintiff 
should be put upon terms to give this credit 
now, or else have the verdict set aside. It 
is no answer, in our view, to this proposition, 
to say that these notes were paid by divi- 
dends. There was no proof of any such 
fact, and no evidence tending to prove It. 
There was evidence about the dividends de- 
clared from year to year in late years by the 
company, but there was no evidence that up 
to December 2S, 1861, any dividends had 
been declared, and certainly it was in the 
power of the plaintiff to ascertain this fact 
specifieall3\ The company could hardly sup- 
pose that in determining a case of this Mnd, 
where the principles for ascertaining the 
value are distinctly laid down, that the 
plaintiff would be allowed to speculate before 
a jury about the value of a policy, with no 
limit short of his own expanded expecta- 
tions, and therefore may not have been pre- 
pared with all the documents necessary to 
rebut the evidence and theories propounded; 
nor do we understand that in this case such 
a course will yet be allowed, for as we un- 
derstood the court the questions about the 
evidence introduced, raised by the company's 
counsel, were reserved by the court to be 
considered upon a review of the verdict of 
the jury after argument Some of those 
questions were worthy of consideration, and 



we have no doubt, when the cotirt has given 
that which they deserve, it will say that 
much of the evidence introduced by the plain- 
tiff on this issue was improper and irrele- 
vant, that it was in a degree merely specu- 
lative, and in no instance was the best evi- 
dence which the party making out his case 
is always boimd to produce, even though it 
may be in the possession of an adverse 
party; and for procuring this evidence the 
law affords ample and ready means. In this 
case there did not appear auy disposition on 
the part of the company to withhold anything; 
it did not appear that any effort of any kind 
was ever made by the plaintiff to get any in- 
formation necessaiy for the formation of this 
verdict which had proved unsuccessful. 

3. We say in conclusion that this is a case 
in which it is eminently proper that the court 
shaU review tlie verdict of the jury, and m 
doing so the court could not possibly invade 
any of the rights which belong to the jury. 
The verdict was simply the result of a cal- 
cidation based upon certain premises or data. 
There were only two matters to be consid- 
ered: 1st the premises; and 2nd, the calcu- 
lation. The com't was to see that the jm-y 
had the proper data, and the calculation was 
simple enough. The only other question in 
this case was the question of set-off, ah-eady 
fully considered. Respectfully, 

William W. Old, 
Of counsel for defendnut. 

June 29th, 1879. 

As a matter of interest to the judge, I beg 
leave to hand him a letter from Mr. Been, 
the company's vice-president and actuary, 
which may be taken for what it is worth. 
It was in reply to my letter giving hira a 
statement of the facts of this case as proved 
on the ti'ial, and the manner in which the 
jury arrived at their verdict. 

^Villiam W. Old. 

Samuel B. Paul and Samuel D. Davies [for 
plaintiff], in reply to defendant's brief in 
support of his motion, state that the only 
subject of inquiry by the jury arising out of 
the declaration is, what was tlie equitable 
value of the policy December 28, 18G1? lie 
introduced another subject to wit, certain 
set-offs of notes made by the assiu-ed in par- 
tial payment of premium. To this we re- 
sponded, our interest as participants in the 
surplus of the company. There was thus an- 
other subject before the jury, which was prop- 
erly considered on evidence and after argu- 
ment Defendant admitted that the insured 
was a participant in the surplus of the com- 
pany. The evidence introduced was ad- 
dressed solely to these two points. The sec- 
ond does not show, nor as matter of fact was 
there any testimony admitted against the ob- 
jection of the defendant. As the case went 
to the jury then its shape was all the de- 
fendant asked, so far as the evidence was con- 
cerned. 
As to the law of the case. It stood before 
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tlie jury in the very language of the defend- 
ant, and the request of the defendant to the 
•court was granted, except in a point so pat- 
ently erroneous, in the shape the defendant 
had by consent given the evidence of plain- 
tiff's rights as a pai'ticipant, that we do not 
propose to suppoyt tlie action of the court by 
4iny remarlis. It is this verdict the defend- 
ant asks to hare set aside, the result of its 
own deliberate choice of position as to both 
tlie law and the testimony. The spectacle 
■of such a motion is, to say the least, rare in 
41 ny court. 

And the grounds on which the brief sup- 
ports tlie motion are hardly less remarkable. 

1st. That the basis of ascertaining the 
•equitable value was not the correct one. 
Why? Because we tried to reach it without 
introducing the defendant through its officers 
personally as a witness; by substituting, as the 
record shows, without objection by defend- 
4int, the rates of insm-ance used by defendant 
now all over the land, and the defendant re- 
sponded, by examination of an actuary who 
had been introduced by us for a wholly differ- 
•ent pm-pose, the relative deduction from those 
tables at age sixty-one, shown by the price 
at age fifty-seven in the policy with age 
fifty-seven in those tables, which, by the 
very argument of the defendant's brief, was 
what the jury adopted as the basis of their 
judgment The com-t will recall without dif- 
ficulty that we tried to show an annuity of 
•§192, by deducting the premium of the pohcy 
from the premium of the defendant's publi- 
-cation, but that $156.70 was fixed for the 
•defence on the basis above referred to. The 
objection then is either we did not manage 
our case, as now, after sleeping on it, they 
think they might have made us manage it; 
or 2nd, that they made a mistake in their own 
management, which they wish the court to 
give them opportunity to correct. Litigation 
would have no end if such views could in- 
fluence motions for new trials. 

The second gi'ound is: That the jury failed 
to deduct the notes after finding the equi- 
table balance; and that there was no proof 
nor anything tending to prove, that the in- 
terest of plaintiff in the surplus of the com- 
pany should have absorbed them. We submit 
that there was evidence, and much of it; that 
it was admitted witliout question by the de- 
fendant; that its weight and effect were ar- 
gued fully; that it was a question eminently 
such as a jury should decide; and that it 
cannot possibly affect defendant's right to a 
new trial to suggest that a different judgment 
on tlie point might have been reached had 
the defence been differently conducted. The 
suggestion in the commencement of the brief 
of defendant that the finding of the equitable 
value was slightly in excess of the apparent 
cash payment, was fully argued and fully ex- 
plained in argument The opening for de- 
fendant almost wholly confined itself to the 
claim stilted in plaintiff's opening; and the 
evidence commented on was that the rights 



of plaintiff were to share equally in the sur- 
plus of the company, not simply to take the 
part of surplus declared in dividends; that 
aU assets were compounded; that losses, for- 
feitm*es, short mortalities, and numerous mat- 
ters enhanced this sm-plus; and that by their 
own showing the interest receipts exceed the 
mortalities paid for. The jmy had reasona- 
ble ground for their finding. We showed 
that the company thought, and so said at the 
time the insm-ance was effected, doubtless 
based on its exi)erience, that the dividends 
would absorb the notes. And proof, not ob- 
jected to by the defendant, was admitted to 
show that the surplus, which the company's 
book introduced without objection, showed 
to be the property in due proportion of the as- 
sured, exceeded forty per cent 

HUGHES, District Judge. The defendant 
objects to the verdict in this cage on the 
ground that the jury got at the amount of 
the equitable value of the policy by a wrong 
process and upon incorrect data, and that 
they erred in not deducting from the equita- 
ble value, as found, the amount of the pre- 
mium notes given by the plaintiff to the 
company. The supreme court of the United 
States have decided in New York Life Ins. 
Co. V. Statham, 93 U. S. 24, that in cases in 
which, during the late civil war, southern 
holders of northern policies of life insurance 
were prevented by the war from paying their 
annual premiums, those policies lapsed; but 
that the holders could claim, after the war 
and the death of the persons named in the 
policies, the equitable value of the policies 
at the time of first default in the payment of 
premiums. In doing so the supreme court 
meant no more, I think, than to establish a 
principle of law. Nothing in their decision 
warrants the conclusion that they under- 
took more than to settle the legal question. 
I do not think tliat it was in the mind of 
the court, in thus declaring the law, to set 
out also the data upon which to determine, 
in every case, what the equitable value 
which they contemplated really was. The 
court uses many expressions, apparently de- 
signed to illustrate and explain what they 
mean hy "equitable value," but they no- 
where detail, with any attempt at complete- 
ness, either the data from which or the pro- 
cess by which this value is to be ascertain- 
ed. They seem to refer these latter subjects 
to the actuary and the mathematician, and 
to leave the jury or the chancellor in each 
particular case to find as a fact what the 
equitable value of a policy is. from the best 
testimony at command. I have no doubt 
the court used .the phrase in its actuarial 
sense, but I do not see that they said any- 
thing intended to deprive the jury or the 
chancellor' of the prerogative of estimating 
the amount of the equitable value of a pol- 
icy, upon the strength of such evidence as in 
each case might be adduced before them. 
We had a very intelligent investigation of 
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this subject at the trial in this case. The 
jury was an unusually good one, the trial 
fair and full, and the argument on either 
side able and exhaustive. The jury had the 
advantage of the testimony of very well-in- 
formed and comiietent witnesses, one or 
two of them learned experts. The question, 
what was the equitable value of this policy, 
in December, 1861, when default occurred 
in the payment of the premium; and the fur- 
ther question, w^hether the amount of the 
premium notes which were given by the 
plaintiff in part payment of four annual 
premiums ought to be set off against such 
equitable value, were elaborately considered, 
and were both deliberately dealt with by the 
jury, on full proofs after full argument. 
Now, if I thought that the supreme court 
intended in its leading decision on this ques- 
tion to do more than declare that the plain- 
tiff in such a case as this was entitled to 
the equitable value of his policy, and went 
on besides to define accurately the data and 
process for ascertaining its amount, I would 
feel authorized to examine critically the ver- 
dict rendered by the jury, and the data and 
process which thej' employed. But I con- 
sider that the supreme court intended only 
to declare the law, and left the juiy to find 
the fact. The latter having been done in 
this case by the jury, I do not feel author- 
ized to do more tlian consider whether or 
not the jury has so grossly erred as to the 
fact, and so clearly disregarded the law, as 
to have presented a case for a new trial 
within the discretion of the court, as govern- 
ed by the ordinary rules observed by courts 
in considering motions for new trial. 

Counsel for defendant have exhibited cor- 
rectly, no doubt, the process by which the 
jury got at the $1,615.47 which they found 
as their verdict I have already said that I 
think it belonged to the jury to determine 
not only what amount thej'' should find, but 
the process by which to ascertain the 
amount. I could not, therefore, interfere 
with the verdict unless it were grossly ex- 
cessive. If this case had been before me as 
a chancellor, I am inclined to think I should 
have found a smaller amount; but the mere 
fact that a judge differs with a jury as to a 
fact does not make a case for a new trial. 
Defendants complain that the verdict of the 
jury is for twenty dollai*s more than it would 
have been if they had adopted the empirical 
plan of adding together aU the cash premiums 
which plaintiff had paid up to December, 
1861, and given a verdict for the aggre- 
gate, with interest from the close of the war. 
They complain specially, of this result, that 
it imposes upon the insurance company the 
risk, without compensation, of the insm-ance 
which stood against them for four years. 
This is one view to take of the subject, though 
it must be remarked that as there was in fact 
no death during that period there was in 
reality no risk. A compensating view of the 
matter is, that the plaintiff, at the date when 



his policy was terminated by law (December, 
1861), had the right of insmring until the death 
should occur, at a very reduced premium, and 
also at the death (which did occur in a very 
few yeai's) to the amount insured for, of §10,- 
000. This right he lost by opei-ation of law, 
and the value which he so, lost the company 
gained by the lapse of the policy; and there- 
fore, in the light of actual events now known, 
the verdict of the jury cannot be regarded as 
practically injurious to the company. To the 
mind unskilled in the leai-ning of the actuary 
and the mathematician, the verdict is apt to 
appear more liberal to the company than to 
the plaintiff; and inasmuch as it so nearly cor- 
responds with the result of the science of so 
learned and expert an acti:ary as Professor 
Smith, who testified as a witness at the trial, 
I think the verdict commends itself as reason^ 
ably correct to practical minds. I see, there- 
fore, no material objection to the verdict on 
the score of excessiveness. 

The other objeetijon of the defendants is, 
tliat the amount of the notes given for forty 
per cent, of the annual premiums (fom* in 
all) was not ti-eated by the jury as a valid 
ofCset against the equitable value foimd as 
already shown. These notes were given by 
the plaintiff at the solicitation of the com- 
pany's local agent, and on the assurance that 
the scrip dividends, which it was a part of 
the scheme of this company to declare and 
pay to its insurers, would be equal to and 
would pay off and extinguish these forty per 
cent, premimn notes. The jury considered 
that these confident representations of the 
company's agent were sufficient to raise the 
presumption that the scrip dividends did in 
fact equal the amount of the notes, and to 
tlirow the bm-den of proving to the contrary 
upon the company. The whole matter was 
very fully gone into by coimsel in their argu- 
ment at the trial; the jury dealt with the 
case on this basis after full argument as 
judges of the fact; and, having virtually 
found as a fact that the scrip dividends did 
offset the notes, I am indisposed to nullify 
their verdict on that accoimt. The motion 
for a new ti-ial is for these reasons denied. 
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plougli, and brought suit for an alleged violation 
of his patent-rights. In the description of those 
improvements which is annexed to, and made a 
part of the patent, after reference to the imper- 
fections of tlie monld-boards formerly in use, 
the specification proceeds: "In order to meet 
and remedy the inconveniences arising from this 
form of structure, I form my mould-board into 
a different shape, and instead of worlvins; the 
moulding part or face of the mould-Board to 
straight lines, my improvement is to work it to 
circular or spheric lines. By repeated experi- 
ments, I have ascertained that in one direction, 
viz.: from a, fig. 4, (the point of the share) in- 
clining to the back part of the mould-board, the 
circle or segment to which the mould-board is 
wrought, should have about three times the 
radius of the smaller segments, represented by 
the letters c,c,&c.,the former bein* about thirty- 
six inches, the latter twelve." After a detailed 
description of the new mould-board, the speci- 
fication proceeds: "This being thus worked off, 
uniformly forms a section of a loxodromic or 
spiral curve, and when applied to practice, is 
found to fit or embrace every part of the fur- 
row-slice far more than any other shaped plough, 
&c." BcU, that this patent must be construed, 
not as extending to all mould-boards whose 
faces are worked to circular or spheric lines, 
forming a segment of a loxodromic or spiral 
curve, (which general description would apply to 
mould-boards already in use, and under that 
construction the patent would, consequently, be 
void,) but as applying only to mould-boards 
whose faces are worked npon transverse circu- 
lar lines, whose radii are in the exact ipropor- 
tion of thirty-six to twelve. _ The word "about" 
must be rejected for uncertainty. 
[Cited in AVinans v. Denmead, 15 How. (56 
XJ. S.) 343, 345.] 

2. It is the province of the court to construe 
the patent and determine what improvements 
are intended to be patented, and of the jury 
to decide whether those improvements are 
described in the patent with sufficient clear- 
ness to enable a skilful mechanic to construct 
a machine thereby. In deciding this question, 
the jury should give a liberal common sense con- 
struction to the directions contained in the spec- 
ification. 

[Cited in Brooks v. Bicknell, Case No. 1,944; 
Hogg V. Emerson, 6 How. (47 TJ. S.) 482, 
484, 486; King v. Gedney, Case No. 7,795.] 

3. So much of the patent as relates to the 
face of the mould-board, is not violated, unless 
the same circular lines are adopted as are de- 
scribed in the specification, but if the imitation 
be so nearly exact as to satisfy the jury that 
the imitator intended to copy the model, and to 
make some almost imperceptible variation for 
the purpose of evading the right of the patentee, 
this may be considered as a fraud on the law, 
and such slight variation be disregarded. 

4. A particular description of the mould- 
boards formerly in use, is not necessary to give 
validity to the patent; a reference to them in 
general terms, which are not untrue, or a ref- 
erence to a particular mould-board generally 
known, accompanied by such an intelligible de- 
scription of what is new, as will enable a work- 
man to distinguish it from the old, is sufficient. 

5. Although the act of congress declares, "that 
simpiv changing the form or proportion of any 
machine, shall not be deemed a discovery," yet, 
when the change of form or proportion produces 
a new effect, of which the jury must judge, it 
is not simply a change of form or proportion, 
and does not come within the inhibition of the 
statute. 

[Cited in Smith v. Pearce, Case No. 13,089; 
Re Fultz. Id. 5,156; Teese v. Phelps, Id. 
13,819; Hilligan & Higgins Glue Co. v. Up- 
ton, Id. 9,607.] 



The plaintiff, Gideon Davis, brought his 
several actions on the case against the de- 
fendants, to recover treble damages \mder 
the statute, for an alleged violation of the 
plaintiff's patent-rights, as the inventor of 
certain new and valuable improvements in 
the plough. See the act of congress "to ex- 
tend the privilege of obtaining patents, and 
to enlarge and define the penalties for vio- 
lating the rights of patentees," section 3, 
passed 17th of April, ISOO, 1 Story's Laws, 
753 [2 Stat. 37]. The declarations, -which 
are identical, contained various counts. The 
first count charged the defendants with hav- 
ing made and sold divers improved ploughs 
upon the said improved plan, and in imita- 
tion of the said invention of the plaintiff. 
The second- count charged, that the defend- 
ants had made and sold diver ploughs, partly 
upon the said improved plan, and partly in 
imitation thereof. The third coimt charged, 
that the defendants did counterfeit and did. 
use and put in practice, the improvement 
and invention of the plaintiff. The fourtli 
count charged, that the defendants did make 
divers ploughs, on the improved plan and in 
imitation of the invention of the plaintiff. 
And the fifth count charged, that the defend- 
ants did make divers ploughs, partly on the 
improved plan, and partly in imitation of 
the invention of the plaintiff. On the 1st of 
October, 1825, letters patent were issued to 
the plaintiff, granting to him for the space of 
fourteen years, the exclusive right of con- 
structing, (fee, ploughs upon his improved 
plan, and to the patent was annexed a dia- 
gram and schedule, which were made a part 
thereof , descriptive of the improvements which 
the plaintiff claimed to have discovered. 
The specification describing the face of the 
mould-board of the new plough, Is as fol- 
lows: "The general principle heretofore con- 
curred in by all scientific men, who have 
turned their attention to this subject, is, that 
as the furrow-slice is detached from the solid 
ground, at a straight line parallel to the sur- 
face, at such depth as may be required, that 
it should be raised and turned over, so as to 
retain as far as possible the same flat shape. 
In order to accommodate the face of tlie 
mould-board to this idea of raising the fur- 
row-slice up and turning it over, it has been 
so consti'ucted as to form straight lines 
lengthwise, either horizontal or a little in- 
clined, and also to correspond with another 
set of straight lines at right angles with the 
land-side, or nearly so, commencing at tlie 
point touching the edge of the share, and 
lower edge of the mould-board. These last 
mentioned straight lines, as they recede fi'om 
the point of commencement, gx-adually 
change from a horizontal to a perpendicular 
direction, and even pass beyond the per- 
pendicular so far as to give the proper over- 
jet behind. It has been thought that mould- 
boards so constructed would fit and embrace 
evOTy part of the furrow-slice in the opera- 
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tion of turning it over, not observing tliat 
the fui'row-slice must necessarily accLuire a 
convex form on tlie under side, during the 
operation by wliich it is raised up and turned 
over. Tlie truth is, however, that in raising 
and turning over the furrow-slice, it always 
either acquires a convex form on the under 
side, or else it is broken off into pieces, and 
thrown over; as might therefore be antici- 
pated, it will be found that all these mould- 
boai'ds which are constructed on these prin- 
ciples, wear through in the operation of 
ploughing about midway, while the upper 
and lower edges are scai-cely rubbed. It 
also necessaiily results, that ploughs of this 
consti-uetion worli hard, and are of heavy 
draught, because the mould-board, not being 
adapted to the convex form which the fur- 
row-slice is disposed to assume, lifts the fur- 
row-slice at a single point, and that in the 
middle, instead of being equally appUed 
throughout the entire operation. In order 
to meet and remedy the inconveniences aris- 
ing from this form of structure, I form my 
mould-board into a different shape; and in- 
stead of working the moulding part, or face 
of the mould-board to straight lines, my 
improvement is to work it to circular or 
spheric lines. By repeated experiments, I 
have ascertained, that in one direction, viz.: 
from a, (the point of the share) inclining to 
the back part of the mould-board, the circle 
or sedgment to which the mould-board is 
wrought, should have about three times the 
radius of the smaller segments, represented 
by the letters c, c, &c., the former being 
about thirty-six inches, the latter twelve. 
In order, then, to shape the moulding part, 
or the face of the mould-boai'd, having ob- 
tained a suitable block, I begin by laying ofC 
the bottom, (figs. 3 and 4,) by circular or 
spheric lines at a, a, a, a. If I intend to 
construct a plough of the proper size to cut 
and turn a twelve inch furrow, I strike this 
segment of a circle of thh*ty-six inches radius, 
(fig. 1,) and at twenty-four inches back from 
the point to b, at right angles with the land- 
side, this circle will intersect the angle line. 
The circle is extended out from the land- 
side. Then T work the block to fit the same 
segment inclined from a, (fig. 4,) at the point 
of the share to a, at a perpendicular raised 
twelve inches from the horizon, with the 
circle extended in towards the land-side. 
Then, having wrought the shape of these 
two lines, I apply the circular part of the 
smaller segment, (fig. 2,) and work the face 
of the mould-board until that segment will 
have an equal bearing on all parts, corre- 
sponding with the cross-lines c, c, c, &c., 
which, if produced, would all terminate at 
a point at d, which is about thirty-six inches 
from the perpendicular where the line a, a, 
crosses the line d, b. This being thus 
worked off, uniformly forms a section of a 
loxodromic, or spiral curve, and when ap- 
phed to practice, is found to fit or embrace 



every part of the furrow-slice, far more than 
any other shaped plough. The plough may 
be made larger or smaller, suited to deep or 
shallow ploughing, by enlarging or diminish- 
ing the radii of the segments which it is 
wrought by. Believing that this mode of 
shaping the moulding part, or face of the 
mould-board is an original invention of my 
OTiVTi, not heretofore used or known, and that 
it is a most important improvement in the 
shape of the plough, I claim the exclusive 
privilege of making, using, and vending the 
same." The defendants pleaded "Not guil- 
ty," and on the trial, moved the court to 
give the jm-y a series of instructions, which 
are stated and discussed in the following 
opinion. 

MARSHAIiX., Circuit Justice. These suits 
are brought by the plaintiff, to recover dam- 
ages for the alleged violation of his patent, 
for an improvement on the plough. His im- 
provement is, in part, made on the face, 
throat, and hind part of the mould-boai'd. 
The coimsel for the defendants have moved 
the court (1) to declare the patent void, be- 
cause the specification, so far as it regards 
the improvements in the mould-board, does 
not describe this part of the improvement 
with the certainty required by the act of 
congx-ess. See Act Feb. 21, 1703 (1 Story's 
Laws, 301, § 3 [1 Stat 321]). Should the 
patent be submitted to the jury, they then 
move that it be accompanied with tlie follow- 
ing instructions: 1. That so much of the pat- 
ent as respects the face of the mould-board 
is not violated, unless the defendants have 
adopted the same spheric lines as are de- 
scribed in the plaintiff's specification. 2. 

I That the jury must be satisfied that the for- 
mer mould-board is described with sufficient 
certainty, to distinguish between it and the 
improvement claimed. 3. If the jmy shall be 
satisfied that M'Cormick has made and used 
mould-boards, worked out by ti'ansverse and 
concave circular lines, before the plaintiff ob- 
tained his patent, or made his alleged im- 
provement, then the particular spheric lines 
described in his specification constitute only a 
change of form and proportion, and is not 
an invention capable of being patented. 
■ In the com'se of the argument, the counsel 
have also contended that the same uncer- 
tainty exists in that part of the specification 
which describes the throat and hind part of 
the mould-board, as in that which describes 
its face. 

1. We will fix'st consider the proposition, 
that the patent is void for uncertainty. It is, 
undoubtedly, the province of the court to con- 
stme every written instrument offered in evi- 
dence; and it results from this duty, that if 
the instrument be so uncertain in its terms 
as to have no meaning; if it be insensible, 
or have no application to the case, it may be 

rejected. Is the patent, on which the pres- 
ent actions are founded, of this descriptioi-1 
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The specification, No. 1, relates to tlie face 
of the motild-ljoard. It consists, first, of a 
general, and then of a more particular de- 
scription of this part of the improvement. The 
defendants contend that these descriptions 
are uncertain in themselves, and that there 
is also a fatal uncertainty -which of them 
describes the improvement for which the 
plaintiff claims his patent The plaintiff, 
after a general description of the mould- 
board then in use, and the inconveniences 
arising from its form, proceeds thus: "In or- 
der to meet and remedy the inconveniences 
arising from this form of stcuctiu-e, I form 
my mould-board into a different shape, and, 
instead of working the moulding part, or face 
of the mould-board to sti-aight lines, my im- 
provement is to work it to circular or spheric 
lines." The specification then proceeds to a 
more particular description of the lines used, 
and of, the manner in which they are applied, 
in order to form the face of the mould- 
board. 

The counsel for the plaintiff seem disposed 
to consider this genei'al description, as con- 
stituting the essential part of the specifica- 
tion, and the subsequent more particular de- 
scription, as merely an illustration of the gen- 
eral principle, as one mode of carrying it 
into execution. If the specification will ad- 
mit of this construction, then the subsequent 
and particular description may be expunged 
without affecting the patent. A principle re- 
mains the same, whether it be accompanied 
by any cas3 put for illustration or not. It 
may be comprehended more easil3% but is not 
varied by the illustration. If we consider 
this general part of the specification as stand- 
ing alone, and as describing this part of the 
improvement, it is not liable to the charge of 
uncertainty. It claims, as an improvement, 
"to work it (the mould-board) by circular or 
spheric lines." Every mould-board worked 
"by circular or spheric lines, however those 
lines may cross each other, and whatever may 
be then: relative proportions, is within the 
plaintiff's patent. If the face of no mould- 
board previously in use will fit this descrip- 
tion, the plaintiff's patent may, perhaps, le- 
gally cover the broad ground it would oc- 
cupy. But if any mould-board previously in 
use would fit this description, then the plain- 
tiff would claim, as his invention, that which 
was previously known, and his patent would 
be void. But we do not think the specifica- 
tion will admit of this construction. It pro- 
ceeds to say, "By repeated experiments I 
have ascertained that in one direction, viz.: 
from a, fig. 4," (which is the point of the 
shai-e) "inclining to the back part of the 
mould-board the circle or segment to which 
the mould-board is wrought, should have 
about three times the radius of the smaller 
segments represented by the letters c, e, &c., 
the former being about thirty-six inches, the 
latter twelve." This is intended for a plough 
wh:cf» will turn a fun*ow-slice of twelve 



inches. The specification then proceeds to de- 
tail minutely the mode of operation by which 
these Unes are to be applied, in order to give 
the face of the mould-board the required 
shape, and says: "The plough may be made 
larger or smaller, suited to deep or shallow 
ploughing by enlarging or diminishing the 
radii of the segments which it is wrought 
by." "Believing," the specification adds, 
"that this mode of shaping the moulding part, 
or face of the mould-board, is an original in- 
vention of my own, not heretofore used or 
known, and that it is a most important im- 
provement in the shape of the plough, I claim 
the exclusive privilege of making, using, and 
vending the same." This claim applies con- 
clusively, we think, to the particular and 
labom'ed description of the mould-board 
which immediately precedes it. The lan- 
guage seems to us to require this construc- 
tion; and the subject seems also to require 
it. If the patent were to extend to all mould- 
boards worked out to circular lines, crossing 
each other in any direction, or in any pro- 
portion, it would be unnecessary to describe 
with so much labour and minuteness, the di- 
rection of the longitudinal and perpendicular 
ch'cular lines, by which the face of the mould- 
board should be worked out, and the propox*- 
tions those lines should bear to each other, 
and the size of the plough. It is obvious, 
then, that the pei"son who makes his improve- 
ment to consist in the peculiar shape given to 
the face of his moxild-board, and who de- 
saibes the lines and their several proportions, 
which will give that peculiar shape, must 
mean to appropriate the shape produced by 
the application of those new lines. We are 
then decidedly of opinion, that a mould-board 
conforming to the particular description con- 
tained in the specification, is the invention 
which the plaintiff claims, and that instead of 
being a mere illustration of the principle 
stated in the inti'oductory part of the specifi- 
cation, it is itself the essential improvement, 
of which only a general idea was given in the 
introductory part 

It is contended on the part of the plaintiff 
that, if the patent be hmited to the more par- 
ticular part of the specification, stiU the claim 
is not confined to mould-boards worked out 
by segments of circles of the exact form and 
proportions mentioned in the specification. 
To support this argument, counsel rely on the 
word "about," which is introduced into tho 
description; he has found, Mr. Davis says, 
by repeated experiments, that the segment of 
the larger circle should have about three times 
the radius of the smaller segments, &c. The 
. claim, therefore, is not for a mould-board ot 
the precise shape desalbed, but for one 
"aboiit" the shape described. It will at once 
be perceived, that unless the extent of this 
word "about," be limited, it introduces aU 
the uncertainty which it was supposed would 
be fatal to the patent, according to the gen- 
eral description contained in the introductory 
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part of the specification. If, instead of thirty- 
six inches and twelve, the pi'oportions may 
be thirty-seven and eleven, tliirty-eight and 
ten, why not forty and eight, or thirtj'-five 
and fifteen? The proportions may be en- 
larged or diminished, and with every change 
of proportion, the shape of the mould-board 
will be changed. If this be the construction 
of the patent, then it covers all the various 
forms of mould-boards which may be made 
under this latitudinous exposition of its 
terms; and if any mould-board has been 
previously used, whose face may be formed 
by transverse segments of circles, whose 
radii bear to each other "about" the propor- 
tion of thirty-six to twelve, the patent is 
void. Will it be said that it may be left to 
the jury to determine, what is "about" the 
proportion particularly designated? This 
expedient will not remove the difiiculty. 
We doubt how far it may consist with the 
principle that the court is to construe every 
written instrument. But, waiving this 
doubt, if the word has any limits, they 
must be always the same. When applied to 
a mould-board, it cannot be endowed with 
an elastic principle, to expand or contract 
itself according to circumstances. It can- 
not admit of being varied to a certain ex- 
tent, if no mould-board has been in use 
of the shape which that degi'ee of varia- 
tion would produce, and at the same time 
of being restricted, if a mould-board of 
such a shape has been in use. The word 
"about," cannot be equivalent to a general 
claim of the exclusive right to all concave 
mould-boards, varying in any degi'ee from 
those previously in use. The definiteness 
of the shape, which the specification pi'o- 
fesses to give to the mould-board, cannot 
be sacrificed by this loose word. It is fm*- 
ther observable, that where the specification 
describes the process of the workman, it 
drops the word "about." It has been sup- 
posed that the precise proportion required 
between the radii of the larger and smaller 
segments of circles, may be relaxed under 
the concluding part of the description. Aft- 
er giving the mode of operation, the speci- 
fication adds: "This being thus worl^ed off, 
uniformly forms a section of a loxodromic or 
spiral curve, and when applied to practice, 
is found to fit or embrace every part of the 
furrow-slice, far more than any other shaped 
plough." 

The argument is, that it is a mould-board 
whose face forms a section of a loxodromic 
or spiral curve that is patented, and that 
any lines which will give such a surface, 
are within the specification, and consequent-' 
ly, within the patent. Without noticing the 
diificulties growing out of this construction, 
it is sufficient to say, that the specification 
does not claim the loxodromic or spiral 
curve as the invention, but states it as the 
result of the prescribed application of the 
transverse circular lines, the application of 



which, in the relative proportions prescribed, 
is tlie invention. The language of this part 
of the specification, tends to confirm, wo 
think, the opinion already indicated, that 
the plaintiff intended to claim a mould- 
board of the precise and definite shape pre- 
scribed, not one about that shape. He says 
his mould-board, "so worked off," "when ap- 
plied to practice, is found to fit or embrace 
every part of the furrow-slice, far more 
than any other shaped plough." In constru- 
ing this specification, we must keep in view 
the notice of the improvement which Mr. 
Davis claims to have invented and to de- 
scribe. It is an improvement in the shape 
of a machine which has been in common 
use a gi'eat number of years, and in a 
great varietj' of shapes. The concave mould- 
board has been long considered as tlie most 
eligible shape that part of the plough can 
assume, and multiplied essays have been 
made to perfect it. Mr. Davis lias recently 
added to their number; he professes to 
have discovered tliat precise concavitj^ in 
the surface of tlie mould-board, which will 
better than any otlier fit every part of the 
furrow-slice, and, consequently, turn it over 
with less labour. For this discovery he 
claims a patent; we may reasonably ex- 
pect, that a specification for such a patent, 
will give a precise and definite shape to the 
improvement to be patented. We are then 
decidedly of opinion, that in construing this 
specification, tlie word "about" must be dis- 
regarded, and the patent be restricted to 
the mould-board as described, independent 
of that word. If we consider the particular 
part of the specification as describing the 
object to be patented, the defendants insist 
that the description given in that part is not 
sufficiently clear to enable a skilful mechanic 
to construct the "machine. It may not, per- 
haps, be easy to draw a precise line of dis- 
tinction between a specification so uncertain, 
as TO claim no particular improvement, and 
a specification so uncertain as not to enable 
a skilful workman to understand the im- 
provement, and to construct it. Yet, we 
think, the distinction exists. If it does, it 
is within the province of the jury to decide, 
whether a skilful workman can carry into 
execution the plan of the inventor. In de- 
ciding this question, the jury will give a lib- 
eral common sense construction to the di- 
rections contained in the specification. See 
the able opinions of Mr, Justice Story, in 
Ames V. Howard [Case No. 32G], and of 
3klr. Justice Baldwin, in Whitney v. Emmett 
[Id. 17,585]. 

If the patent be submitted to the jury, the 
defendants request the court to give the sev- 
eral instructions which have been already 
mentioned. 1, The first is, that so much of 
the patent as relates to the face of the 
mould-board is not violated, unless the de- 
fendants have adopted the same circular 
lines as are described in tlie specification. 
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Tills insti'uction will be given. But it may 
perhaps be understood ■witli some slight 
modification. Tlie patent, undoubtedly, 
covers only the improvement precisely de- 
scribed. But if the imitation be so nearly 
exact as "to satisfy the jury that the imita- 
tor attempted to copy the model, and to 
make some almost imperceptible variation, 
for the purpose of evading the right of the 
patentee, this may be considered as a fraud 
on the law, and such slight variation be dis- 
regarded. 2. The second instruction is, that 
the jury must be satisfied that the former 
mould-board is described with sufficient cer- 
tainty, to distinguish between it and the im- 
provement claimed. We do not think a par- 
ticular description of the former mould- 
board is necessary. A general reference to 
it, either in general terms which are not un- 
true, or by reference to a particular mould- 
board, commonly known, accompanied by 
such a description of the improvement as 
will enable a workman to distinguish what 
is new, will be sufficient. 3. The court is 
also requested to instruct the jury that, if 
Jil'Cormick has made and used mould- 
boards, worked out by transverse circular 
lines, so as to produce a concave surface, 
before the plaintiff obtained his patent, or 
made his alleged improvement, then the par- 
ticular lines described in his specification, 
constitute only a change of form and pro- 
portion, not an invention capable of being 
patented. It is stated on both sides, that 
the clause in the statute, to which this in- 
struction refers, is one of considerable 
0oubt It is in these words: "And it is 
hereby enacted and declared, that simply 
changing the form or the proportion of any 
machine, shall not be deemed a discovery." 
Act 1793, before referred to (1 Story's Laws, 
p. 301, § 2 [1 Stat 321]). In construing this 
provision, the word "simply," has, we think, 
great influence. It is not every change of 
form and proportion which is declared to 
be no discovery, but that which is simply a 
change of form or proportion, and nothing 
more. If, by changing the form and pro- 
portion, a new effect is produced, there is not 
simply a change of form and proportion, but 
a change of principle also. In every case, 
therefore, the question must be submitted to 
the jury, whether the change of form and 
proportion, has produced a different effect 
With respect to the throat and hind part of 
the mould-board, the court need only say, 
that the description of the specification is 
general, not giving the particular shape of 
those parts of the "mould-board. If either 
the throat or hind part of a mould-board, 
was in use before, which answers the de- 
scription contained in this specification, then 
the plaintiff has patented what belonged to 
the public, and his patent is void. 

NOTE. After the opinion of the court was 
delivered, botli suits were dismissed agree J; 
each party paying his own costs. 
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DAVIS et al. v. PENDERGAST et al. 

[8 Ben. 84.] ^ 

District Court, S. D. New York. April, 1875.= 

Demurrage— Default of CuARTERiiRS— Runnin& . 
Days— Custom op Port— Liguteus— Agent. 

1. The owners of the bark "M. and L. char- 
tered her to P. & Co. for a voyage from New 
York to Kio. The charter provided that there 
should be allowed "lay days as follows, that is 
to say, forty-five running days for loading and 
discharging," and that, "in case the vessel is 
longer detained," the charterers should pay de- 
murrage at the rate of £9 for every day so de- 
tained, "providing such detention shall happen 
by default" of the charterers or tlieir agent 
The owners claimed to recover thirteen days' 
demurrage. The evidence showed that thirty- 
two of the forty-five lay days wex-e consumed in 
loading in New York; that the vessel arrived at 
Rio on the 19th of December, 18U6, and the 
agents of the charterers were notified on De- 
cember 24th that the vessel was ready to dis- 
charge, and the cargo was finally all taken out 
on the 19th of January; that the cargo could 
be discharged either at a dock or by lighters, 
and the master, fearing he would have to take 
his turn at a dock, discharged all the cargo, ex- 
cept some coal, by lighters; that he applied to 
the charterers' agent to furnish lighters and he 
did so, the ship paying for the use of them, but 
there was delay in their being furnished; and 
that the coal was discharged at a dock and the 
discharge occupied seven days, but could have 
been made in one, if the charterers had fur- 
nished means to take away the coal, as they 
should have done. Held, that the burden of 
proof was on the owners to show that the vessel 
was detained by default of the charterers. 

[Cited in McLeod v. Sixteen Hundred Tons 
of Nitrate of Soda, 55 Fed. 532.] 

2. The mere lapse of time was not necessarily 
a default 

[Cited in McLeod v. Sixteen Hundred Tons 
of Nitrate of Soda, 55 Fed. 532.] 

3. No default was shown in the thirty-two 
days consumed in loading in New York. 

4. The charterers, as to the forty-five running 
days, took the risk of holidays, Sundays, and 
other non-working days. 

5. The charterers were not responsible for the 
delay in furnishing the lighters. 

[Cited in ]MeLeod v. Sixteen Hundred Tons 
of Nitrate of Soda, 55 Fed. 532.] 

6. As no default of the charterers was shown 
in respect to the thirty-two days consumed in 
loading, and none in respect to the cargo' dis- 
charged in lighters, and, as there were thirteen 
running days left to the credit of the charterers 
at Rio it was of no consequence if they were in 
default as respecting the discharge of the coal. 
The libel must be dismissed. 

[Libel for deminrrage by William R. Davis 
and others against Chai'les H. Pendergast and 
others.] 

Beebe, Donohue & Cooke, for libellants. 
John N. Whiting, for respondents. 

BLATGHFORD, Disti'lct Judge. This is an 
action to recover for thirteen days' demur- 
rage, at nine pounds sterling per day, on a 

* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
I - [Reversed in Case No. 3,647.] 



DAVIS (Case No. 3,646) 



[7 Fed. Cas. page 1602 



charter party made at New York, September 
19th, lS(.i6, hettt'een the libellants, owners of 
the bark Mary and Louisa, by their agents, 
and the respondents, by which that vessel 
was chartered to the respondents for a voy- 
age from New York to Kio de Janeiro in Bra* 
zil. The charter party provides that there 
shall be allowed tor the loading and dischar- 
ging of the vessel, at New York and Rio de 
Janeiro, "lay days as follows: that is to say, 
forty-five running days for loading and dis- 
charging," and that, "in case the vessel Is 
longer detained," the respondents shall pay 
"demm'rage at the rate of nine pounds ster- 
ling per day, day by day, for every day so de- 
tained, provided such detention shall happen 
by default" of the respondents or their agent. 

The libel, after aveiring the execution of 
the charter party and setting forth a copy of 
it as a part of the libel, states that it was 
agi'eed thereby that the respondents should 
have forty-live running lay days for loading 
and unloading, and that, if the vessel should 
be longer delayed, the respondents would pay 
, to the libellants nine pounds sterling per day, 
day by day, so long as she should be so de- 
tained. This averment wholly ignores tho 
clause in the charter party which provides 
that the respondents are not to pay demur- 
rage for the detention of tlie vessel beyond the 
forty-five running days, unless such detention 
happens by the default of the respondents or 
their agent. The libel also avers, that the ri> 
spondents, after being notified of the readi- 
ness of the vessel to receive cargo at New 
York, used in loading her thirty-two of the 
1-1 y days provided for in tlie charter party; 
and that, after the agents of the respondents 
at Rio de Janeiro were duly notified that 
tlie bark was there and ready to discharge 
Iier cargo, it could easily have been dis- 
charged within six days, but the vessel was 
detained by such agents, in the discharge of 
her cargo, for the thirteen days after the ex- 
piration of the forty-five lay days. 

There can be no doubt that, under this char- 
ter party, the burden of proof is on the libel- 
lants to show that the vessel was detained by 
tlie default of the respondents. The express 
contract was, in effect, that the respondents 
should be liable only for such detention of 
the vessel, after the forty-five rimnlng days 
were exhausted, as should happen by their de- 
fault or that of tl^eir agent. The mere lapse 
of time was not necessarily a default. It 
was for the libellants to show such default 
affirmatively. Towle v. Kettell, 5 Gush. 18, 
23. 

Although the libel avera that the respond- 
ents consumed, in loading the vessel at New 
York, thirty-two of the lay days provided for 
in the charter party, yet it does not aver that 
such thirty-two days were improperly or un- 
necessarily so consumed, nor does it aver 
that there was any detention of the vessel by 
the respondents, within the meaning of the 
charter party, in loading her, or any default 
on the part of the respondents in taking thir- 



ty-two of the lay days to load the vessel. 
Nor is there any evidence that there was any 
such detention or default in loading the ves- 
sel. The allegation of the libel and the evi- 
dence are directed wholly to the point, tliat 
the detention and the default were in the 
discharging of the cargo at Bio de Janeiro. 

The libel avers that the bark arrived at Rio 
de Janeipo on the 19th of December, 1806; 
that the agents of the respondents there were 
notified on the 24th of December that the 
bai'k was ready to discharge cargo; that the 
cargo could easily have been discharged by the 
bark within six days; but that she was there- 
after detained by the agents of the respond- 
ents, in the discharge of the cargo, imtil and 
including the 19Ui of January, 1807, when the 
unloading was completed. If these aver- 
ments be regarded as equivalent to an aver- 
ment that tlie vessel was in fact ready to dis- 
charge on the 24th of December, the libellants 
have failed to show that she was ready to 
discharge by that day, and they have also 
failed to show satisfactorily when afterwards 
she was ready to discharge, so as to set run- 
ning the thirteen lay days that were left. 
She was not at any wharf by the 24th of De- 
cember, nor did she have by tliat day any 
lighter alongside, into which she coidd dis- 
chai'ge. The notice of her readiness to dis- 
charge amounted to nothing unless she was 
in fact ready to discharge. The master of the 
bark, who is a witness for the libellants, testi- 
fies, that the vessel an-ived at Rio de Janeiro 
on the lOth of December; that he reported to 
the agents of the respondents there on the 
24th of December, as being ready to dischai-ge; 
that the first cargo was taken out two or 
three days after that, and he cannot say 
positively what day; that the cargo was 
finally discharged on the 19th of January; 
that all of the cargo was discharged into 
lighters while the vessel was at anchor, ex- 
cept the coal, which was discharged at a 
wharf; that the delay was caused by thf^ 
lighters not coming fast enough; and that, if 
the lighters had come fast enough, he could 
have discharged the whole cargo easily in 
six days. He also testifies, that he applied 
to the agents of the respondents to furnish 
the vessel with lighters; that he applied to no 
one else for a lighter; that the vessel paid 
for the use of the lighters; and that he re- 
monstrated with the agents repeatedly about 
the insufficient number of lighters. The mas- 
ter appears, on his ovm evidence, to have 
chosen the method of discharging by lighters, 
and to have employed what he considered 
proper measures to procure them, and, al- 
though he thought at the time that the sup- 
ply of lighters was not sufficient, he did not 
resort to any means to procure more lightei-s, 
or resort to any other means of discharging 
any of the cargo. He testifies that there was 
plenty of room in Rio to land coal and lum- 
ber; that there were other metliods of dis- 
cliarging coal and lumber than in lighters; 
that coal and Itmiber were not custom house 
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goods and could liave been discharged at otli- 
er wbarves tlian the custom house -wharves; 
that the reason for his resorting to lighters 
was that he thought he could discharge the 
custom house goods sooner by lighters, than 
by -waiting his turn for a custom house -wharf, 
because there -were a number of vessels ahead 
.of his; and that he -was informed that if he 
wanted to discharge otherwise than by light- 
ers he would have to wait such tm-n. The 
charter party contains a clause that "the car- 
go shaU be received and delivered alongside 
within reach of the vessel's tackles, or ac- 
cording to the customs of the port." The 
fact that the master employed the agents of 
the respondents to procure the lighters is of 
no consequence. Tlie charter party provides 
that the vessel shall "be consigned to char- 
terers* friends at port of discharge, subject 
to a commission of twx) and one-half per cent" 
The master says that the vessel paid for the 
use of the lighters. This made the agents 
of the respondents, pro hac vice and in refer- 
ence to the furnishing of lighters, the agents 
of the vessel. As respects, therefore, all of the 
cargo that was discharged by lighters, whicli 
included all of the cargo except the coal, I 
do not see that the libellants have sho-wn any 
detention of the vessel by the respondents. 

As regards the coal, the master says Jie 
could have discharged it in one day, and that 
seven days were consumed in discharging it 
at tlie wharf, because tlie respondents failed 
to provide means for taking it away as they 
should have done. As no default by the re- 
spondents is shown in respect to the thirty- 
two days at New York, and none in respect 
to the cargo discharged at Rio by lighters, 
and as there were thirteen remaining days 
left to the credit at the respondents at Rio, 
it is of no consequence that they were in de- 
fault in respect to the discharge of the coal at 
Rio, if that were the fact 

There is no doubt that the charterers, in 
respect to the forty-five rimning days, took 
the risk of holidays, Sundays, and other non- 
working days. The question is as to the 
days beyond the forty-five running days, and 
as to those the libellants must show a default 
by the respondents. The claim made by the 
libellants that the respondents bargained for 
only the forty-five running days, and that, if 
their cargo was not loaded and discharged ab- 
solutely in that time, they must pay demur- 
rage for the additional time consumed, is in- 
consistent with the terms of the charter par- 
ty. It is argued for the libellants, that mere 
lapse of time was default, and that, when tlie 
forty-five running days elapsed, the respond- 
ents then became in default, if the delay 
thereafter was not caused by the act of the 
libellants. This is to change the contract 
which the libellants made, and to throw off 
from themselves the burden which they there- 
by assumed. It is to give no meaning to the 
clause in regard to default 

It appears by the testimony that it is the 
custom of the port of Rio de Janeiro for the 
7FED.CAS. — li 



vessel to pay for lighters and to pay all other 
expenses imtil the cargo is landed on the 
wharf. This fact alone would, under the pro- 
vision in the charter party, that the cargo ia 
to be "delivered alongside, within reach of 
the vessel's tackles or according to the cus- 
toms of the pox*t," throw on the vessel prima 
facie the responsibility for the delay caused 
by the want of a sufficient number of lighters. 
The duty of the respondents in respect to the 
cargo at Rio commenced only when it -w^as 
placed on the wharf by the vessel. Until 
then they could be chargeable with no delay 
in respect to it, unless they delayed the light- 
ers, after they were loaded, in discharging 
their loads. It is not pretended by the mas- 
ter in his testimony that more than three 
days of that description of delay occmTed. 
This, with the delay in respect to the coal, 
would make up but nine days out of the 
tlih'teen running days left as lay days when 
tlie vessel arrived at RLo. 

On the whole case the libellants have failed 
to make out any cause of action and the libel 
must be dismissed, with costs. 

[NOTE. On an appeal by libellants to the 
circuit court, this judgment was reversed. 
Case No. 3,647.] 
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DAVIS et al v. PENDERGAST et al. 

[16 Blatchf . 565.] * 

Circuit Court, S. D. New York. Aug. 5, 1879." 

Debiukuage— Default by CHAuxEnERS— Runxiitg 
Days— Port Regulations— LiGnxBits. 

The libellants executed to the respondents a 
charter party of a vessel for a voyage from 
New York to Rio de Janeiro, by which "forty- 
five" running days were allowed for loading and 
discharging, and, if the vessel was longer de- 
tained, the defendants were to pay damages, at 
so much per day, provided such detention should 
happen "by default" of the respondents: Eeld, 
that the respondents took the risk of detention 
by intervening Sundays and holidays and by 
custom house and port regulations as to taking 
in or discharging cargo, lack of wharfage or 
lighterage facilities, not due to any fault of the 
vessel, and the like; and that detention by any 
of those risks placed the respondents in "de- 
fault" and rendered them liable for demurrage. 
[Cited in Snow v. Three Himdred and Fifty 

Tons of jMahogany and Cedar, 46 Fed. 130; 

Smith V. Harrison, 50 Fed. 56G; McLeod v. 

Sixteen Hundred Tons of Nitrate of Soda, 

55 Fed. 531.] 

[Appeal from the district court of the Unit- 
ed States for the southern district of New 
York.] 

This was a libel in personam, filed in the 
district court in admiralty. That court dis- 
missed the libel [Case No. 3,646], and the 
libellants [William R. Davis and others] ap- 
pealed to this court This comrt found the 
following facts: "In the month pf Septem- 
ber, 1866, the parties hereto ^ecuted a chai-- 
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cuit Jiidge, and here reprinted by permission.] 
= [Reversing Case No. 3,646.] 
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tev party, by ■which tlie libollants chai'tercd 
to the respondents [Charles H. Pendergast 
and others] the bark Maiy and Louisa for a 
voyage from New York to Kio de Janerio, 
Brazil. The iirovisions of the charter partj- 
material to the decision of the cause are as 
follows: 'It is further agi'eed between the 
parties to this instrument, that the said par- 
ties of the second part shall be allowed, for 
the loading and discharging of the said ves- 
sel, at the ports aforesaid, lay days as fol- 
lows, that is to say, forty-five running days 
for loading and discharging; and, in case the 
vessel is longer detained, the said parties 
of the second part agree to pay to the said 
parties of the first part demurrage at the rate 
of nine pounds sterling per day, day by day, 
for every day so detained, provided such de- 
tention shall happen by default of the said 
parties of the second part, or their agent. 
It is also further imderstood and agi-eed, that 
the cargo shall be received and delivered 
alongside, within reach of the vessel's tackles, 
or according to the customs of the port. It 
is also further understood and agreed, that 
tliis charter shall commence when tlie vessel 
is ready to receive cargo at her place of load- 
ing, and notice thereof is given to the pai'- 
ties of the second part, or to then* agent, in 
writing. Vessel to be consigned to charter- 
er's friends at port of discharge, subject to 
a commission of two and a half per cent.' 
Tliirty-two days were consumed in loading. 
The cargo consisted of 210 tons of coal, about 
130,000 feet of lumber belonging to the re- 
spondents, and an assorted cargo of general 
mei'chandise, belonging to various consignees. 
The bark was consigned to the agents of the 
respondents in Rio de Janeiro. She arrived 
out on the 19th of December, and was readj- 
to discharge cargo on the 24th, of all which 
the agents of the respondents were duly noti- 
fied. The cargo was not finally discharged 
until January 19th. By the custom house 
I'cgulations, the assorted cargo could only be 
discharged at the custom house, either from 
the vessel alongside, or by means of lighters. 
If lighters are employed, tlie expense is paid 
by the vessel. If the discharge is made at 
the custom house, the vessel must wait her 
turn for a place alongside. All the cargo on 
the bark was discharged upon lighters ex- 
cept tlie coal, which was delivered- from the 
vessel at a wharf. The lighters were fur- 
nished by the consignees and paid by the 
vessel. Seven days were occupied in dis- 
charging the coal, when it might have been 
put out in half that time. The reason for 
this delay was, that the coal had been sold 
by the agents of the respondents, and w^as to 
be delivered at the rate of thirty tons per 
day. The lumber was delivered from the 
lighters to tlie different persons to whom it 
had been sold by the agents of the respond- 
ents. Much delay was caused by this mode 
of doing business, sometimes on account of 
the great distances tlie lighters were sent, 
and sometimes by the refusal of parties to 



take the lumher. There was no time when 
the persons receiving the cargo were delayed 
by the vessel. The lumber could have been 
put off in a little more than two days at the 
wharf, or upon lighters, if they had been 
ready to take it. The master of the vessel 
frequently called upon tlie consignees to fur- 
nish him with lighters more rapidly. The 
assorted goods Avere discharged by the light- 
ers as soon as they could have been if tlio 
vessel had waited her turn at the custom 
house. The charter money, £700, sterling, 
was payable on delivery of the cargo at the 
port of discharge." 

Welcome R. Beebe, for libellants. 
Jolm X. Whiting, for respondents. 

WAITE, Circuit Justice. The lay days al- 
lowed by this charter are forty-five running 
days, that is to say, forty-five daj'S as they 
run, day by day, from the time the vessel 
was ready and in a condition to load or 
unload, and notice thereof to the respond- 
ents or tlieir agents. The term "running 
days" was evidently employed to exclude the 
idea of working days only. This throws up- 
on the respondents all the risks of detention 
by intervening Sundays and holidays, as well 
as by the ordinary interruptions incident to 
the business, such as custom house and port 
regulations in reference to the manner of 
taking in or disehai-ging cargo, lack of wharf- 
age or lighterage facilities, not due to any 
fault of the vessel, and tlie like. The re- 
spondents, in effect, agi-eed that no more 
than forty-five runnings days should be oc- 
cupied in loading and discharging the cargo, 
unless it was occasioned by some fault of 
the vessel, or some unusual and extraor- 
dinary interruption that could not have been 
anticipated when the contract was made. 
Detention by reason of any of the risks as- 
sumed by tlie respondents placed them in 
"default," within the meaning of that term 
as used in the charter, and rendered them 
liable for the stipulated demurrage. 

It is conceded, that thirty-two days were 
occupied in putting the cargo on board. No 
complaint is made by the respondents on 
this account. The testimony shows, that the 
vessel was ready and in a condition to com- 
mence unloading on the 24tli of December, 
and the agents of the respondents were duly 
notified on that day. She was then at an- 
chor on the anchorage ground set ajiai-t by 
the port regulations for vessels lying in the 
harbor for a discharge of cargo. It is also 
shown, that, by the customs regulations, tlie 
assorted cargo could only be unloaded into 
the custom house from the vessel alongside, 
or by lighters. If discharged from the vessel 
into the custom house, it would be necessary 
for the vessel to wait her turn to come along- 
side. In this case, lighters were employed 
and paid hy the vessel, as it was supposed 
in this way time might be saved, other ves- 
sels being ahead at the custom house. No 
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specific diarges of neglect are made against 
the vessel. The respondents required that 
theii" agents at Eio de Janeiro should be her 
consignees. This was, imdoubtedly, to avoid 
disputes as to her diligence in discharging, 
and also to accommodate the respondents 
in receiving cargo. If, by reason of their 
agency for the respondents, the consignees 
failed in their duty to the vessel, it is not 
right that the respondents should be charged 
with the loss. It was the duty of the con- 
signees to employ lighters for the vessel, 
when required. In this case, the consignees 
were repeatedly asked by the master to send 
lighters along more rapidly, and I cannot 
but think that the delay was caused by a 
scarcity of lighters, or an inability to un- 
load them at the custom house, or, by what 
is, perhaps, even more likely, a desire on 
the part of the consiknees to accommodate 
themselves, as the agents of the respondents, 
in making their deliveries to purchasers un- 
der sales effected after the vessel arrived in 
port Certainly, I can see no fault on the 
part of the vessel. She was ready to un- 
load, within the meaning of the charter, 
when she was at a place in the harbor where 
she could be imloaded, and had done all that 
was required of her in fm*nishing the facil- 
ities for unloading. In point of fact, she was 
prevented from going alongside of the cus- 
tom house for want of roomj the agents of 
the respondents preferred to have the lum- 
ber put out on lighters, so as to facilitate 
their own deliveries, and the coal, although 
finally put out on a wharf, was kept back 
by the same agents, to enable them to com- 
ply with their own contracts of sale. 
' Without pursuing the subject further, it 
is sufficient to say, that, after a careful con- 
sideration of all the evidence, I am clearly 
■of the opinion that the detention beyond the 
-stipulated lay days was caused solely by the 
default of the respondents, within the mean- 
ing of the charter, and that, as a conse- 
quence, they are liable for the stipulated de- 
murrage, and interest from January 19th, 
18G7. The charter money and demurrage 
were payable in Rio de Janeiro. As no at- 
tempt has been made to show the legal rate 
of interest at that place, it may be calculated 
at the rate of six per cent, per annum. 

A decree may be prepared in favor of the 
libellants, for the legal value, in dollars, of 
£117, and the acciiied interest 



Case "No. 3,647a. 

DAYIS V. PITilAN. 

[Hempst 44.] ^ 

Superior Court, Territory of Arkansas. Oct. 

1826. 

Damages for Trespass— Province of Coujit asp 
Jury — Justioeoptur Peace C*ses— Pleadings. 
1. In actions of trespass, where the damages 
^re uncertain, it is the province of the jury to 
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ascertain them; and the court should not inter- 
fere, unless the damages are outrageously es 
cessive, and disproportionate to the injury. 

2. In suits originating before justices of the 
peace, no formal pleadings are necessary. 

Appeal from Indepenuence circuit com't 
[Action of trespass by Abijah Davis against 
Peyton R. Pitman.] 

Before JOHNSON, SCOTT, and TRIM- 
BLE, Judges. 



OPINION OF THE COURT. This was an 
action originally brought by Pitman against 
Davis, before a justice of the peace, for an 
alleged trespass on a farm of Pitman in the 
county of Lawrence; and on trial of the 
'cause before the justice, a verdict and judg- 
ment were rendered in favor of Pitman 
against Davis for twenty-two dollars and 
costs, from which judgment Davis appealed 
to the circuit com*t where judgment was 
again rendei'ed in favor of Pitman for the 
like sum. Prom this judgment Davis prose- 
cuted his appeal to this court 

Although many errors have been assigned 
and argued, we shall confine ourselves to two 
or three of them, believing the others to be 
immaterial. It appears, that after judgment 
in the circuit court the defendant moved the 
com't for a new trial, on the ground that, "on 
the trial of the cause, there was not a particle 
of evidence to show the extent of damages, 
by which the jm-y could assess them." This 
motion was ovei'ruled by the com*t, to which 
decision the defendant excepted. This ques- 
tion we think the com*t could not have de- 
cided differently, for the measure of damages 
is the very gist of the action of ti*espass; 
and all the coiu't will require to be shown is, 
that a trespass has been committed, and 
damages being uncertain, it is the peculiar 
province of the jm-y from all the facts to as- 
certain them. The court should not interfere 
unless where the damages are outi-ageously 
excessive, and disproportionate to the injury. 
The defendant then moved the court in arrest 
of judgment, on the ground that there was no 
issue joined in this case, stating that the de- 
fendant had filed a special plea alleging title 
to the premises upon which the trespass was 
stated to have been committed; to which spe- 
cial plea there was no replication. "We do 
find such a plea tendei'ed on the ti'ial before 
the justice, but it was not urged on the trial 
before the circuit court, nor were any excep- 
tions taken to the jm-isdiction of the justice. 
The parties, therefore, by consent, proceeded 
regularly to trial, in the same manner they 
would or should have done before the justice. 
No pleadings or issue was necessary, and aft- 
er judgment it was not competent for eitlier 
party to avail himself of any defect in tlie 
proceedings had befox'e the justice. It would 
have been different with regard to an issue, 
provided the i;uit had originated in the ch-cult 
com't Affirmed. 
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Case Wo. 3,648. 

DAVIS et al. y. ItAILEOAID CO. et al. 

[1 Woods, 661 J* 13 N. B. R. 258.] 

Circuit Court, N. D. Florida. May 21, 1873. 

BaNKUUPTCT — PkOPEKTY HliLD BY E.ECEIVElt OP 

fcJTATE Court — Petition in Baxkkcptcy by 

CoUl'OItATION — RiGETS OF StOCKHOLDEK*!- ReS 

Judicata. 

1. A receiver in possession of mortgaged prem- 
ises under order of a state court of chancery, in 
proceedings for foreclosure, prior to commence- 
ment of proceedings in bankruptcy, cannot be 
dispossessed by order of the disu'ict court in the 
bankruptcy proceedings. 

[Cited in ICimberling v. Hartly, 1 Fed. 575,] 

% Such possession is a lawful one under a spe- 
cific and vested lien, and can only be interfered 
with by the assignee in bankruptcy by payment 
and redemption of the mortgage. 

3. To deprive a man of his just possession un- 
der a specific lien would often involve a sacrifice 
of his rights. 

4. A sale made by an assignee in bankruptcy 
of property thus unlawfully taken from a re- 
ceiver (due notice being given of the illegality 
at the time of the sale), will be set aside, and the 
pureh-ase money will be ordered to be returned. 

5. A contumacious resignation by officers of a 
company can not prevent the company from 
filing a petition in bankruptcy, if a majority of 
shareholders authorize it to be done. 

6. Tlie district court having necessarily passed 
upon the question of the authority of the oflicers 
to file the petition in bankruptcy, it cannot be 
disputed in a collateral proceeding. 

On the 1st of June, 1S67, Davis and Jan- 
don, trustees of the first mortgage of the 
Alabama & Florida Railroad Company, filed 
a bill to foreclose the same In the Escambia 
county court, of the state of Florida, whicli 
com*t on the 11th of July following, appointed 
Bushnell receiver, who took possession of the 
railroad and property mortgaged. After- 
wards, on Uie 13th of July, 1867, the railroad 
company, by its oflicers, filed a petition in 
bankruptcy and was declared bankrupt by 
the district court of the United States for tlie 
northern disti-ict of Florida, and Hall was 
appointed assignee in December. The disti-ict 
court, on application of the assignee, ordered 
the mortgaged property to be taken out of 
the hands of the said receiver, and delivered 
to the assignee, which was done by the mar- 
shal of the United States, against the protest 
of the receiver. Afterwards, in February, 
1868, the same court ordered the property to 
be sold as perishable property. The sale 
took place an tlie 25th of March, 1868, the 
trustees of the mortgage giving public notice 
that they claimed the proceedings to be il- 
legal. William A. Richardson and others be- 
came the purchasers, and became organized 
under the name of the Pensacola & Louis- 
ville Railroad Company. 

The trustees and their receiver then filed 
this petition for a revision of the proceedings 
of the district com-t, and for setting aside 
the sale. The hearing was postponed from 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



time to time by arrangement, and finally on 
the 24th of April, 1871, Circuit Justice Brad- 
ley made a decree, declaring: First That 
the mortgage was a first lien on tlie property 
and franchises described therein, and that 
the possession of the receiver under the order 
of Escambia county court was a lawful pos- 
session at and before the commencement of 
proceedings in banki-uptcy, of which it was 
not competent for the district court in bank- 
ruptcy to deprive him. Second. That the 
order requiring the receiver to surrender the 
property be set aside. Third. That the ques- 
tion whether the sale in banki-uptcy should 
be set aside and what title, if any, the re- 
spondents acquired thereby, be reserved for 
further consideration; and the assignee was 
restrained from collecting the balance of the 
purchase money. This decree was made 
without prejudice to any equitable claim 
which the Pensacola & Louisville Railroad 
Company might have for reconstructing and 
furnishing the raih-oad, and without preju- 
dice to the claim of the trustees for mesne 
profits. 

The reserved questions were subsequently 
(in November, 1872) argued by — 

Clarkson N. Potter and C. C. Yonge, for 
petitioners. 
A. G. Thurman, of Ohio, for respondents. 

The petitioners, amongst other things, in- 
sisted that the proceedings in bankruptcy 
were a nullity, because no officer of the com- 
pany had been duly authorized by a vote 
of the majority of the corporators present at 
a legal meeting called for that purpose, to 
present any petition for adjudication of bank- 
ruptcy. The facts bearing on. this point are 
stated in the opinion, 

BRADLEY, Circuit Justice. The questions 
now to be disposed of are— First, whether the 
sale of the property made by the assignee 
was valid notwithstanding the illegality of 
the order under which he acted; and second, 
what should be done with the proceeds of 
said sale. The petitioners contend that the 
sale was void for two principal reasons: 
First, because the bankruptcy proceedings 
were void in their inception; and second, be- 
cause the district court had no authority ta 
take the property out of the hands of the 
receiver appointed by the state court. 

The first gi'ound is based on tlie allegation 
that "no officer of the (bankrupt) company 
had been duly autliorized by a vote of a 
majority of the corporators present at any 
legal meeting called for the purpose, to pre-' 
sent any petition praying for such adjudica- 
tion, as required by the bankrupt act [of 1S67 
(14 Stat. 517)]." I do not attach any im- 
portance to the objection of the respondents 
that this question cannot be raised, because 
not passed upon by the district court. It seems 
to me that the disti-ict court could not make 
a decree of bankruptcy without passing upon 
it It lay at the foundation of the proceed- 
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ings, and the decision of tlie district court 
on tlie point cannot properly Ibe brouglit in 
question collaterally. However, having look- 
ed at the evidence in the case, I cannot see 
any good ground for the position. If any 
irregularity occurred in the call for the stock- 
holders' meeting, by which the direction was 
given to institute the proceedings, it arose 
from the contumacy of certain directors who 
resigned their offices for the purpose of em- 
barrassing the stockholders. The city of 
Pensacola owned more than five-sevenths of 
the stock of the company, and it is sufficiently 
clear that the citj'- authorities took all prac- 
ticable measures for having a fair stodc- 
holders' meeting and vote on the subject; 
and tliat the vote of the city was positive in 
favor of the bankruptcy proceedings, and of 
the instruction to the president of the rail- 
road company to institute the same. I shall, 
therefore, assume tliat the proceedings in 
bankruptcy were regularly instituted. 

The question then recurs, what authority 
had the bankrupt court to take the property 
in question out of the possession of the re- 
ceiver appointed by the state court? The 
former order in this case, declaring the pos- 
session of the receiver lawful, and directing 
the property to be retm'ued to him, was 
based on the fundamental principle, that no 
proceeding in banla-uptcy can deprive cred- 
itors of theh* just possession of property held 
as security for a debt, without discharging 
the debt The possession of the receiver, un- 
der authority of the state court in virtue of 
the first mortgage, was the possession of the 
mortgagees, and could not be interfered with 
without liquidating the debt This point has 
been recently decided by the supreme court 
of the United States, in the case of Marshall 
v. Knox, IG WaU. [83 U. S.] 551. The re- 
spondents insist that by the law of Florida, 
a mortgagee cannot take possession of the 
mortgaged premises until he has foreclosed 
the mortgage, and become the purchaser. 
Whilst this may be the general law of that 
state, so far as regards the legal right of 
entry, and the maintaining of ejectment on 
the mortgage alone; yet, a court of equity, 
after proceedings have been instituted for 
the foreclosure of the mortgage, has an un- 
doubted right to take possession of the prem- 
ises for the preservation of the fund and the 
protection of the lien thereon. Besides 
which, the express covenants and stipula- 
tions in the mortgage given in this case au- 
thorize the trustees to take possession or to 
have a receiver appointed within a certain 
time after default shall be made in the pay- 
ment of interest or principal. 

The rights which supervene upon a mort- 
gage or other specific lien, accompanied with 
possession before proceedings in banla-uptcy, 
are very different from those arising from 
proceedings in state courts in cases of gen- 
eral insolvency. A mere insolvent proceed- 
ing, or a proceeding of that nature, and pos- 
session of the bankrupt property taken in 



pursuance thereof is antagonistical and re- 
pugnant to the bankrupt law, and will be 
avoided by regular proceedings in bankrupt- 
cy. But a proceeding to enforce a mortgage 
or other specific lien involves the right of 
property, and possession in pursuance there- 
of, legally or judicially, taken before proceed- 
ings in bankruptcy, cannot be inteiTupted by 
those proceedings. Hence, the action of the 
bankrupt court, in taking the property In 
question out of the hands of the receiver, 
was regarded as unwarranted and illegal. 
But the respondents' assignee contended that 
the sale should stand, although the order for 
sale was illegal. I do not think so in 
such a case as this. It is analogous to that 
of a sale by a sheriff on execution against A., 
of property belonging to B. The sale is void. 
The owner may recover his property of the 
purchaser. So may the trustees in this case. 
They ought not to be compelled to take the 
proceeds arising from the unlawful sale. 
Their rights might, in thip way, be wholly 
saa'ificed. The respondents, however, insist 
that no motion was made before the district 
court to set aside the sale by the assignee, 
and, therefore, the matter cannot be consid- 
ered on this petition. But the sale was made 
in consequence of a special order of the dis- 
trict court, and that order is brought directly 
in question. Satisfied that the order, and the 
sale made in pursuance of it, were both il- 
legal, I can see no difficulty in decreeing them 
both to be void. 

The question then arises as to the disposi- 
tion to be made of the purchase money paid 
or secured to be paid by the respondents. 
The purchasers Insist that it should be re- 
turned; the assignee, that it should be. re- 
tained by him for the benefit of the general 
creditors. From an examination of the evi- 
dence, it seems clear that the assignee as- 
sumed to sell the property dear of the mort- 
gage. He did not profess to sell the mere 
equity of redemption. The respondents in 
their answer claim that the sale was made 
free from the lien of the mortgage. They 
claim that the mortgage was void. And 
whilst it is true, that the petitioners gave 
notice at the time of the sale, that it would 
be subject to their Ben, the assignee and the 
purchasers did not act on this view. The 
latter never intended to purchase subject to 
the lien, but clear of the lien. Had the re- 
ceiver sold the property subject to the lien of 
the first mortgage, the amount bid for it by 
the respondents would have been payable by 
them, and would have been a proper asset of 
the bankrupt company's estate. But as they 
did not sell it in that manner, but sold it 
as un'neumbered property, so far as the first 
mortgage was concerned, and as that was a 
clear mistake, since the first mortgage was a 
valid lien and absorbed the entire property, 
the sale ought to be held invalid, and the pro- 
ceeds of the sale ought to be returned to the 
pm'chasers. This is clearly the justice of the 
case, and in my judgment the law is not con- 
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trarj' thereto. There ought to be a decree, 
therefore, setting aside the sale made by the 
assignee in bankruptcy, and directing a re- 
turn of the purchase money to the purchasers. 
Ths decree should include all sales of prop- 
erty covered by the first mortgage, and in the 
actual or constiiictive possession of the re- 
ceiver appointed by the court of Escambia 
county. Other sales, if any there were, are 
not subject to question in this proceeding. 
The proceeds belong to the estate of the 
banla*u]3t corporation. As the pm'chasers 
had notice of the first mortgage, and knew 
that the holders thereof intended to assert 
their rights, the costs and expenses of the 
assignee and others, in reference to the 
custody and sale of tlie property, should be 
deducted from the purchase money to be re- 
turned. Let a decree be framed in accord- 
ance witli these views. 



Case No. 3,649. 

DAVIS r. KOBB. 

[2 Cranch, C. C. 4."5S.] ^ 

Circuit Court, District of Columbia. April 
Term, 1S24. 

Scope of Agency — How Snow^t — I^eclaratioxs 
OF Agent. 

1. If the agency be special, the plaintiff must 
show the transaction to be within the scope of 
the agency- 

2. The declarations of the agent in support of 
his authority, will not be received in evidence, 
unless cotemporaneous with, and constituting 
part of, the res gestae. 

Assumpsit on a promissory note signed 
"Adam Robb by John N. Robb." 

To prove the agency of John N. Eobb, the 
plaintiff [Richard Davis] produced evidence 
that John N. Robb carried on a 'tan-yard for 
his father, the defendant, who had con- 
fessed judgment on a note signed as the pres- 
ent note is signed, and given for articles 
furnished to the tan-yard. 

THE COURT (THRUSTON, Circuit Judge, 
doubting) refused to permit the note to be 
given in evidence, unless the plaintiff could 
show tliat it was given in relation to the 
business of the tan-yard. 

Mr. Redin, for the plaintiff, then offered to 
give in evidence to the jury the declai'ations 
of the said John N. Robb, made after the 
transaction, to show that the goods for 
which the note was given, were furnished 
by the plaintiff for the tan-yard. 

THE COURT (THRUSTON, Circuit Judge, 
conti'a) refused to permit them to be given 
in evidence, unless tliey were cotemporane- 
ous with tne giving of the note, and part of 
the res gestae. 

Verdict for the plaintiff. 



DA^n:S (ROBBINS v.). See Case No. 11,880. 

* [Reported by Hon. William Cranch, Chief 
Judge.J 



DAVIS (SACKETT v.). See Case Xo. 12,203. 

DAVIS (SCHUBSSLER v.). See Case No.l2.- 
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Case Wo. 3,660. 

DAVIS et al. v. The SENECA. 

[Gilp. 10; 1 U. S. Law Int. 214.] ^ 

District Court, E. D. Pennsylvania. Dec. 23, 

1828.- 

Shippixg — Disagreements between Paut Own- 
ers — Poweks of Admikai^ty Courts. 

1. Where one of two part owners, who have 
equal interests in a vessel, d'^olares his intention 
of taking her to sea, and offers to make stipu- 
lation for her safe return, a court of admiralty 
will not, on an application of the other part 
owner, grant a compulsory order of sale, or per- 
mit him to send her to sea with a master ap- 
pointed by himself. 

[Approved in Bradshaw v. The Sylph, Case 
No. 1.791. Cited in Tuuno v. The Betsina, 
Id. 14,23G.] 

2. The provisions of the French commercial 
law which authorise a compulsory sale of a vcst 
sel, in case of partners disagreeing about the 
use of her, are to be regarded rather as munici- 
pal regulations of that country, than as the gen- 
eral law of admiralty. 

3. The English courts of admiralty claim and 
exercise no power to compel a sale of a vessel, 
on the application of part owners who object to 
a contemplated voyage, but they will require 
stipulations in favour of the dissenting owner 
of a vessel for her safe return. 

[Cited in The Marengo, Case No. 9,0GG.] 
[See note at end of ease.] 

Ou the 5th December, 1828. the complain- 
ants in this case [Davis and Brooks] filed 
their petition, setting forth the following 
facts; That the petitioners are owners of 
one half part of the brig Seneca, now lying 
in this port; that the remaining half part 
belongs to Captain Henry Levely, who has 
had possession of the brig for several 
months, with the sole control of her: that 
he has proceeded on several voyages to the 
loss and dissatisfaction of the late owners, 
from whom the petitioners purchased the 
brig: that he now threatens to take the ves- 
sel to sea without their consent, and to their' 
gi-eat deti'iment: that they have repeatedly 
offered to sell their share to Captain Levely 
at a reasonable pi'ice; or to purchase from 
him; or to sell the entire vessel at public 
auction; or to send her to sea with a mas- 
ter to be appointed by themselves; but that 
Captain Levely obstinately refuses all these 
propositions, and persists in saying that he 
will take the brig to sea. The prayer of the 
petition is for an attachment against the 
vessel, and a citation to the captain to show 
cause why the court should not grant an 
order for the sale of the brig; or why they 
should not be permitted to send her to sea 
with a master appointed by tliemselves. 
The attachment and citation were awarded. 

' [Reported by Henry D. Gilpin, Esq. 1 U. 
S. Law InL 214, contains only a partial report.] 
- [Reversed in Case No. 12,G70.] 
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The respondent admits the ownership of the 
vessel, as stated; that he is ua possession of 
her; that he has taken her on several voy- 
ages, and means immediately to talce her to 
sea; and asserts that the petitioners have 
no remedy or right, but to require of him to 
give security for her safe return, which he is 
willing and ready to do. On the 12th De- 
cember the case came on for hearing before 
Judge Hopkinson, and was argued by T. I. 
Wharton for the complainants; and by Mr. 
Ghauncey for the respondent who agreed 
to the leading facts set forth in the peti- 
tion, and submitted to the jurisdiction of 
the court, but contended that the only rem- 
edy for the complainants, was to require of 
the defendant to give satisfactory security 
for the return of the vessel. 

T. I. Wharton, for complainants. 

The complainants have made every effort 
to obtain a sale of the vessel, having offered 
to buy or sell at a reasonable price. In such 
a case the admiralty has a right to order a 
sale. The complainants and respondent are 
part owners of the brig: she is now here 
under the power of the court, and the re- 
spondent intends to take her to sea, against 
the will of his partners. The present ap- 
plication is novel in this court, nor has the 
question been decided in any court of the 
United States. It therefore lies upon us to 
show clearly, first, that this court has the 
power to grant the prayer of the petition, 
and to direct the sale of the vessel; second- 
ly, that it has the power to take her out of 
the hands of the respondent and put her into 
the hands of the complainants on their giv- 
ing security; and thirdly, that the facts of 
this case call for the exercise of this power. 

I. To direct a sale. The petitioners have 
no remedy at common law; no attachment 
will lie, as the respondent is a resident here; 
nor can a part owner maintain trover 
against his partner; nor will a replevin lie. 
Perhaps in England, chancery would give 
an injunction; but as we have no court of 
chancery in Pennsylvania, the reason is the 
stronger for restoring to the admiralty its 
old, original jurisdiction. We contend, there- 
fore, on the part of the complainants. 1. 
That the maritime courts of the continent 
of Europe have possessed, and still possess 
this jurisdiction. 2. That the English ad- 
miralty possessed it for a long period with- 
out dispute, and perhaps .still possesses it 
3, That whatever may be the case in Eng- 
land, om- courts possess an enlarged mai'i- 
time jurisdiction, and this case Is within it 

1. The germ of the maritime law of all 
Europe is found in the Roman civil law. It 
contains provisions on the subject of part 
owners, that are embodied in the earliest 
known ordinances. These establish the posi- 
tions, that if a master who is part owner 
sells, tlie other owners may take the shares 
at a valuation; that where the interest is 
cquallj'' divided one .may compel the others 



to sell; and that if the major part of the 
owners refuse to fit out a vessel she is to be 
valued and sold. Laws of the Hanse Towns, 
art .oO; Ordinances of France, tit. 4, art 6; 
French Commercial Code, § 220; 1 Valin, 
Comm. 5S4; 1 Molloy de Jure Max. 311; 2 
Browne, Civ. Law, 131, 406; 1 Pet Adm. 
cix.; 2 Pet. Adm. xvii., Ixvi. 

2. Originally the English maritime courts 
possessed the same powers as those of the 
rest of Europe, and until tlie year 1745, no 
decision is to be found which denied the 
right of the admiralty to compel a sale by 
one part owner of a vessel. That decision, 
in the case of Ouston v. Hebden [1 Wils. 
101,] was made before the common law 
courts had recovered from their horror of 
the admiralty, which has since greatly pass- 
ed away. Hall, Adm. viii. xvi. 10, 87; 
Beawe, Lex Jler. 51; 1 Molloy de Jure Mar. 
311; Ouston v. Hebden, supra; De Lovio 
V. Boit [Case No. 3,776]; Holt Shipp. 360, 
304. 

3. Whatever may be the opinions of judges 
in England, the admiralty has the power 
here; our courts possess an enlarged ad- 
miralty jurisdiction, extending under the 
third article of the constitution to all cases 
of admiralty and maritime jurisdiction. The 
admiralty courts of the United States, there- 
fore, have all the jurisdiction of the English 
courts at an early period, and all which the 
continental com'ts still exercise. The power 
now claimed is witlihi this, lor it was pos- 
sessed formerly by the English, and is now 
possessed by the continental courts. The 
law is the same in France now; admiralty 
jm'isdiction extends over all matters relating 
to owners of vessels, and in cases where 
partners differ they are to be settled by the 
laws of the sea. Judges Story, Winchester 
and Peters have all held that the admiralty 
jurisdiction is more extensive here than in 
England; and even there all the cases, ex- 
cept the single one of Ouston v. Hebden, 
assert the jurisdiction of the admiralty gen- 
erally over part owners of a vessel. The 
jurisdiction over the subject matter implies 
a right to order a sale; the question is only 
as to the expediency. Const U. S. art. 3, § 
2; Hall, Adm, xvii. ; [McClung v. Ross] 5 
Wheat [18 U. S.] 115, note; De Lovio v. 
Boit [supra]; Jennings v. Carson [Case No. 
7,281]; Gardner v. The New Jersey [Id, 
5,233]; Willings v. Blight [Id. 17,765]; 6 
HaU, Law J. 557, 576. 

. XL The court has a right to put the vessel 
into tlie hands of the petitioners on their 
giving security. The same reasoning and 
authority apply to this point as to the pre- 
ceding. When the part owners disagree, the 
court have a right to order the vessel to 
either. Where one part owner is master, 
thei'e is a greater reason for giving the ves- 
sel to the other part owner. The master, if 
allowed to take her, may commit barratry, 
and other frauds, which the other owners 
cannot; and this the maritime law under- 
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stands when it provides that owners may 
dismiss a master on payinj? him for his 
share. If this is the maritime law of Europe, 
as it certainly is, it ought to he the law here. 
In this case hoth of the part owners apply 
to send the vessel out, and if the permis- 
sion is to be granted to one or tlie other, it 
seems more properly to belong to the com- 
plainants. 1 Valin, Comm. 572; 1 Pet. Adm. 
xeix.; 2 Pet. Adm. vi. 

III. That the circumstances of tue case re- 
quire the court to gi-ant that petition, is 
established by the allegations contained in 
it and not denied by the respondent, as well 
as by the testimony that has been produced. 

Mr. Chauncoy, for respondent 

The ease is not, that the respondent de- 
sires a voyage to which the complainants will 
not agree, but they would prevent a voyage 
which the defendant proposes to malce. "We 
deny the jurisdiction and power of the court 
to order the sale; or to take the vessel out 
of the possession of the respondent, ana de- 
liver her to the petitioners. The only rem- 
edy for them is to let her go on the proposed 
voyage and take stipulations for her return. 
The argument ab ineonvenienti, and a fail- 
ure of remedy at common law, would apply 
to any other property or chattel as well as 
to a vessel. This power as now claimed has 
never been exercised in the United States; 
nor is properly an admiralty power; it has 
been frequently repudiated in England in 
the maiitime as well as in the common law 
courts. The jurisdiction of the admiralty re- 
lates to matters happening on the high seas, 
or in their nature, having reference to the 
sea; but no law shows that it extends over 
aE ships or all owners of ships. It is true 
the courts exercise a power over the em- 
ployment of a ship; but not over the ship 
itself; or because it is a ship. In relying 
on the principle of the civil law, that in 
case of joint ownership of a chattel, the opin- 
ion of a majority shall govera, it should be 
remembered that it is purely one of the civil 
law, but does not go into the admiralty. 
So of the French regulations, they are spe- 
cial and part of their civil law, not that of 
admiralty. They are founded on a positive 
enactment or provision of their code, and not 
on the principles of the admiralty law. The 
only principle borrowed by the admiralty 
fiL'om the civil law is that a majority shall 
govern. Formerly one part owner could not 
sell his share, without the consent of the 
other, until the ship had made a voyage, 
with other restrictions and limitations. 2 
Browne, Civ. Law, 34; De Lovio v. Boit 
[supra], 'mere is no such principle as that 
the admiralty has the power of sale. If 
there be a majority they prevail; if not, 
then the right is with those in possession, or 
who desire to send her to sea. In the latter 
case the opinion favourable to occupation 
ought to prevail. The ordinance of Louis 
XIV. inti'oduced a new principle into the civil 
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law of France. That a majority of part 
owners shall give the law, is the general 
principle of the civil law of chattels; but 
the right of sale, on an application of a 
moiety of the interest is not a principle of 
the civil law. It is a positive enactment of 
the French code; and the manner in which 
a public sale may be demanded, is expressly 
provided for. It becomes a right when de- 
manded by a moiety. The authorities since 
that have been cited, show no such principle 
as that contended for, nor any power of sale, 
except in the case of a majority. None show 
that in case of equal owners differing as to 
the employment of a vessel, one may de- 
mand a sale; a ship is upon the same foot- 
ing with other chattels, except as to her em- 
ployment; and why should she be taken out 
of the possession of one owner to be deliv- 
ered to another, holding the same interest 
in her? The complainants propose to take 
the vessel and give us security; why should 
they not leave us the vessel and take our 
security? Laws of the Hanse Towns, art. 
59; Usages of the Sea, 178; Laws of Wis- 
buy, arts. 64-66; 1 Valin, Comm. 5S4; Or- 
don. of Louis XIV. tit. 4, ai-t. 5; 1 Bouhiv- 
paty, 339; 1 Moll. bk. 2, c. 1, § 3; Beawe^'s 
Lex Mer. 51; 1 Holt, Shipp. 363; The Apollo. 
1 Hagg. Adm. 306; Bamsay v. Allegre, 12 
■Wheat [25 U. S.] 611; Clinton v. The Han- 
nah [Case No. 2,898]; Shrewsbuiy v. The 
Two Friends [Id. 12,819]. 

T. I. "Whaiton, for complainants in reply. 

By maritime causes are understood per- 
sons or things belonging to the sea. Hall, 
Adm. 12; The General Smith, 4 Wheat [17 
U. S.] 442; Ramsay v. Allegre, 12 Wheat 
[25 U. S.] 611, 640; [McClung v. Boss] 5 
AVheat [18 U. S.] 115, note. The case is 
of the fii-st impression here; it asks for the 
exercise of a power which no case has shown 
that the English admiraltj' coui*ts have ever 
disavowed. The French ordinances and the 
commercial code are evidences of the gen- 
eral law, rather than municipal regulations; 
and though we admit that the provision con- 
tended for is not found in terms, any where 
but in the French ordinances and code, yet 
we have endeavoured to show that it is a 
principle, not a mere arbitrary enactment In 
regard to the English authorities cited, it is 
to be remembered that they refer to a re- 
strained jurisdiction; ours is one expressly 
enlarged by the constitution; but in fact, ex- 
cept tlie case of Ouston v. Hebden [supra], 
the peculiar feature of which has been no- 
ticed, there is no one denying the power of 
which we ask the exercise. As to the two 
American cases they were both decided pre- 
viously to the present constitution, and un- 
der the peculiar enactments of the stite 
laws. In regard to the relative superiority 
of the claims of the parties, it may be sutli- 
cient to say that the possession on which 
the respondent rests is that of master; of an 
agent, not a part owner. 
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HOPKINSON, District Judge. When a 
•cause is to be decided, which involves in it 
an important and extensive principle of juris- 
prudence, it is a great satisfaction to the 
judge to feel assured that he has heen fur- 
nished with all the aid that professional 
linowledge and industiy can aftord. In this 
case no pains have been spared to elucidate 
the subject, by researches into the learning 
of the past as well as the present age; and 
I regret that the urgency, which calls for a 
«peedy decision, has prevented that critical 
examination of some of the books referred 
to, in foreign languages, which I should have 
made, if more time could have been taken 
for it I do not, however, come to the de- 
-cision of the case, without a cai'eful and suffi- 
cient acquaintance with the authorities cited. 
The petition is filed by Davia and Brooks, 
merchants of the city of New York, who 
•stiite that they are owners of one-half of 
the brig Seneca, now lying in the port of 
Philadelphia, and that the remaining half 
part belongs to Captain Henry Levely. That 
Captain Levely has had possession of the 
brig for several months, having the sole con- 
trf^l thereof; and has proceeded on certain 
voyages to the detriment and dissatisfaction 
•of the late part owners, (from whom the brig 
was purchased by tlie complainants,) and 
now again threatens to take the vessel to sea 
without their consent, and to their great 
detriment They go on to state, that find- 
ing themselves in a very inconvenient situ- 
«.tion by the conduct of Captain Levely, they 
have repeatedly offered to sell then: share to 
him at a reasonable price; or to purchase 
his share on sufficient terms; or to sell the 
entire vessel at a public sale; or to send her 
to sea with a master appointed by them- 
selves; but that the said Captain Levely has 
obstinately refused to adopt either of these 
courses, and persists in declaring that he will 
take the vessel to sea. The complainants, in 
consideration of these circumstances, pray 
for an attachment against the brig, and a 
•citation to Captain Levely to show cause why 
the court should not grant an order for the 
sale of the said vessel, or why they should 
not be permitted to send her to sea with a 
master appointed by themselves. The at- 
tachment and citation were granted; and 
the case has been argued on the two remain- 
ing prayers of the petition. The respond- 
ent admits the ownei-ship of the vessel as 
stated in the petition; that he is in the sole 
possession of her; that he has heretofore 
proceeded in her on certain voyages; and 
that it is his intention immediately to take 
her to sea; but he denies that this case af- 
fords the court any jm*isdiction, either to 
order a sale of the vessel, or to take her out 
of his possession; and he asserts that the 
only right and remedy of the petitioners are, 
to require of him to give them the usual 
security for the safe return of the vessel, 
before he takes her to sea against their con- 
sent which he is willing and ready to do. 



The counsel of the complainants has taken 
a very wide range over the ancient and mod- 
ern powers of the admiralty, in England and 
on the continent of Europe, to establish the 
right of this court to order the sale of a ves- 
sel in cases of partners disagreeing about 
the use of her; and the respondent has per- 
emptorily denied the jurisdiction of the court 
to compel a sale for any such reason, under 
any circumstances. It is for me only to, de- 
cide the case presented to me; which seems 
not to call for the adoption of docti-ines so 
broad and universal as those which have 
been spread in the argument. I am not now 
required to give an opinion upon an abstract 
question of law; nor to say whether a case 
may not occur or be imagined, in which the 
admiralty might direct the sale of a vessel, 
held under its jurisdiction, either as a direct 
or incidental power. My inquiries will be 
limited by the case of the complainants, and 
their right to the remedies they pray for. 
The parties in this transaction are ti-uly 
placed in a most inconvenient position; but 
it results from the inevitable consequences 
of the contract they have made with each 
other. While the law would not impose in- 
justice, or injury upon any one, it cannot 
undertake to save men from all the losses 
and inconveniences to which they may be 
exposed, in the connections they form in busi- 
ness or friendship; from the responsibilities 
and dangers they may incur in their Viu-ious 
relations in society. The hardship of th's 
case, on whichever side it may fall, is no 
ground of complaint against the law, which 
gives all the protection it can, but cannot al- 
ways preserve men against themselves and 
their own acts. In the connections they 
form, they can, in many cases, have no other 
security than the discretion and good faith 
of those in whom they confide, and to whom 
they commit themselves. 

The complainants have insisted, in support 
of their claim for an order of sale, on the fol- 
lowing points; 

I. That the maritime courts of the continent 
of Em*ope have possessed and still possess this 
jurisdiction. The du-ect authorities relied upon 
for the support of this doctrine, may be re- 
solved into the passages cited from Mo loy,and 
the sixth article of the second book, title eighth 
of the French Ordinances with the commen- 
tary of Valin (page 584). Browne's Civil and 
Admiralty Law, Beawe's Lex Mercatoria, and 
other books have been referred to, but they 
merely repeat the pai-agraphs of Molloy, 
without any additional authority. Other au- 
thors cited, of an older date, speak only in 
general terms of the extent of the admiralty 
jurisdiction, without specifying the case now 
under consideration. In examining, there- 
fore, the passages of Molloy, and the pages 
of Valin, we shall probably omit nothing 
material to this first point As to MoUoy, 
I am compelled to say, that it appears to me 
that this learned and respected jm-ist has 
involved himself, or at least his reader, in 
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some confusiou and uncertainty on this sub- 
ject In book second, cliapter first (page 
219), after giving us the sentiments often 
referred to by subsequent writers, that "ships 
were invented for use and profit, not for 
pleasure and deliglit; to plough the seas, not 
to lie l>y the walls," he adds, that "there :"oi-e 
the major part of the owuei-s may, even 
against the consent, but not without the 



privity and knowledge of the 



rest, freight 
the principle 
adopted and 
England and 



out their vessel to sea." Here 
is announced, which is now 
acted upon in the admiralty of 
this countrj', as well as of the continent; re- 
quiring, however, secm-ity, for the dissenting 
owners, for the return of the vessel. He 
proceeds: "If a major part," and here he re- 
fers to numbers, "protest against the voyage, 
and but one is left that is for the voyage, 
yet the same may be effected by that party, 
especiallj' if there be equality in partner- 
ship;" by which, I understand, he means to 
say. refeiTing not to numbers but to interest, 
if tlie one dissentient owns as much of the 
vessel as all the others. The word "especial- 
ly" would leave us in uncertainty as to what 
may be done in cases, where a majority in 
interest are opposed to the voyage, if another 
passage did not explain it. In a subsequent 
page he tells us, that "if it should fall out 
that the major part of the owners refuse to 
set out the vessel to sea, then, by reason of 
the inequality, they may not be compelled; 
but then such vessel is to be valued and sold." 
We seem now to have two cases provided for; 
the first, of an equality of interest in the 
ownership, between those in favour and those 
against the voyage, in Avhich case it may be 
effected even bj-- a minoritj- of numbers; and 
the second, of a majoritj' in interest opposed 
to the voyage, in which case the voyage 
may not be effected, but the vessel shall be 
valued and sold. So far we would charge 
the author only with the want of a lucid 
and precise explanation of his meaning. But 
what shall we say of the following para- 
graph: "If it falls out that one," without 
stating his proportion of interest, "is so ob- 
stinate that his consent cannot be had, yet 
the law will enforce him either to hold or 
sell his proportion." Now that he must ho'd 
or sell is an inevitable alternative in every 
case, and requires no enforcement of the 
law. It is probably intended, that the law 
will put him to his election, "but if he will 
set no price, the rest may out-rig her at their 
own cost and charges." Is this to be the 
course in every case, when one withholds 
his consent to a voyage, without regard to 
the quantity of his inti^'est, whether more 
or less, or equal to the others, for no such 
distinction is noticed? I would presume that 
the one partner refusing, must be inferior in 
intei'^st, as well as numbers, to his copart- 
ners; but there is a perplexing obscurity in 
all that this writer has said upon the subject. 
The interpretation of all the passages may 
be this. If there is an equality of owner- 



ship, the voyage is to proceed: but why 
"especially"? If there is a majority against 
the voyage, the vessel is to be valued and 
sold. If the majority is in favour of the 
voyage they may fit her out at their own 
charge; having reference in every case to 
the interest. How shall we apiJly the doc- 
trines of this authority, as we understand 
them, to the case before us ? It is not a case 
of a majority, in number or value, desiring to 
send the vessel, and opposed by the minori- 
ty; but of an equality of interest, one insist- 
ing on sending her to sea, the other object- 
ing, and in such case, says Molloy, the voy- 
age "may be effected" by the party who 
would employ the vessel. It is not assert- 
ed, by the authority, that in this ease, an 
order of sale would be granted, because it 
falls within the more convenient remedy of 
"effecting the voyage," under proper respon- 
sibilities to tliose who object to it. The com- 
pulsory sale is resorted to only when the ma- 
jority object to the employment of the vessel, 
and may not tlierefore be compelled to un- 
dertake it; and then, in order that the ship, 
in which the public commerce claims an in- 
terest, may not be lost and "lie by the walls,"^ 
the court, on motives of public policy, and 
not to cure improvident contracts, or serve 
individual convenience or interests, assumes 
the high Authority of forcing a man to a sale 
of his property against his consent, at a 
price not under his control. 

It will here be observed, that I consider tliis 
to be a case in which the dissenting owners 
"protest against the voyage," but propose no 
other employment of the vessel. It is true, 
the complainants say that they have offered 
to send her to sea, with a master to be ap- 
pointed by themselves; which is imposing a 
condition on the other owner, unjust and un- 
reasonable, and not to be affirmed by thfr 
court, if it had the power to do so. It can- 
not be held to be a case of mere difference 
between the part owners about the voyage to- 
be undertaken. The case now to be decided 
does not appear to me to be such as, even 
under the doctrines of Molloy, would author- 
ise the com-t to order a sale of the vessel; 
and if it were so, I should hesitate to as- 
sume a power never exercised by any court 
of admiralty in the United States or in 
Europe, on an authority so deficient in pre- 
cision and perspicuity. The sixth article, 
cited and commented upon by Valin (page 
584), may be thus translated: "No one can 
compel his partner to proceed to the public 
sale of a vessel held in common, uulcss opin- 
ions be equally divided about the undertak- 
ing of some voyage," or "of any voyage." 
I would not appear to be fastidiously critical, 
but am consti-ained to say, that tliis article 
is not to my mind clear of ambiguity. Is it 
absolutely clear, w^hether by the exception, 
"unless opinions be equally divided about 
undertaking (quelque) some or any voyage," 
Ave are to understand that the sale may be 
compelled, when the partners differ about 
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some particular voyage proposed by part of I 
them, while the other part propose another, 
differing thei-efore ahout some voyage, that 
is, about -which shall be undertaken? Or 
does it mean that the sale shall take place, 
when the parties differ about undertaldng 
any voyage at all: one proposing to send the 
vessel to sea, and the other to keep her at 
home? The commentary of Valin gives us 
his understanding of the text, which is, that 
the right of compelling a sale exists in two 
cases: First, when the partners differ about 
the particular voyage to be undertaken, both, 
however, desh-ing to employ the vessel; and, 
secondly, when the objecting party does not 
propose any voyage as a substitute for that 
he opposes, but offers plausible reasons for 
his opposition. This is very reasonable, but 
no clue to it is to be found in the text of 
the ordinance. 

The cases, in which a difference among 
partners on this subject may happen, seem 
to be: 1. When one partner proposes a voy- 
age, and the other refuses his assent to it, 
but neither proposes another, nor gives good 
reasons for his refusal. In this case, the ex- 
ception of the ordinance, which implies the 
power to force a sale, has no application, 
and the dissenting owner cannot be so con- 
strained; because, the public commercial 
policy, looking only to the employment of the 
ship, does not require it, inasmuch as the 
willing partner may send her to sea, on giv- 
ing seciu'ity to the other owner for her safe 
return. 2. When both owners are desirous 
of employing the ship, but cannot agi*ee 
about the voyage; then, as neither comes 
under the interdiction of wishing to keep her, 
"to lie by the walls," the power to order a 
sale is brought in, to settle the difference and 
save the property to both of the parties, as 
well as for the public use. The commen- 
tator truly remarks, that, "xmder such cir- 
cumstances, the court cannot take cognisance 
of the subject of dispute;" that is, cannot 
decide in favour of one or the other voyage, 
and pronounce which would be most bene- 
ficial and prudent, and ought to be prefer- 
red; therefore, in the language of Valin, 
"there is naturally no other mode of putting 
an end to the dispute or difference of opin- 
ion." 3. When the dissenting partner does 
not propose another voyage, but offers good 
reasons for objecting to that proposed: here, 
under Valin's construction of the ordinance, 
a sale will be ordered for similar reasons to 
those above given. The court will not send 
the vessel to sea against the consent of an 
OAvner, who "sustains his dissent by plausible 
reasons;" nor wiU it deprive the other own- 
er and the public of her use, by keeping her 
unemployed, on a difference of opinion, which 
they cannot settle, and may be endless. The 
com*t, therefore, from a sort of necessity, 
cuts the knot by dissolving an injm*iotls and 
Embarrassing connection. 
. Does the case of the complainants fall 
within the power .of ordering a sale, as given 



by this ordinance, explained, as it is, by 
the commentator, with a very large and 
liberal interpretation? They propose no voy- 
age as a substitute for that they object to; 
for, I repeat, I cannot consiaer their offer to 
send the brig to sea, on condition that they 
shall have the exclusive appointment of the 
master, to be such a proposal as should be 
regarded on this question; no intimation is 
given of when or where they would send her; 
•no voyage designated. The remaining case 
of Valin. is, where the dissenting owner offers 
plausible reasons for objecting to the voyage 
proposed. The objection of the complain- 
ants, as stated in their petition, and offered 
to be more cu'cumstantiaUy proved, is not to 
the particular voyage on which this vessel 
is about to be sent, as being unprofitable or 
hazardous, but to her going any where in 
the possession and under the command and 
conti-ol of the defendant. We fall here into 
another ambiguity or difficulty in the mean- 
ing of the commentator. Must we take him 
literally that the objection must be made to 
the voyage in question? Or may it be ex- 
tended to the master, the mariners, the con- 
dition of the vessel, in short to any thing in 
relation to the vessel or voyage? I shall of- 
fer no opinion upon this question of consti'uc- 
tion, because, taking the commentary in its 
most enlarged sense, I should not feel my- 
self to be bound by it, or authorised to adopt 
it as the law of this court, unless, on another 
point of this case, I shall find it to have been 
extended to this country. At present I con- 
sider it as a local municipal regulation of the 
country enacting it, and partaking, more or 
less, of the general jm-isprudence and policy 
of that country. If, then, the objections or 
reasons, set up by the complainants, as the 
ground of theli* application to the power of 
the com't, are not of the description alluded 
to by Valin, they stand in the third position 
of an owner dissenting to an intended voy- 
age, but neither proposing another, nor "of- 
fering plausible reasons" for his dissent; and. 
in such case, his remedy is not by forcing a 
sale of the vessel, but by requiring security 
for her safe return. 

II. The second point made for the petition- 
ers, on the question of sale, is that the Eng- 
lish com'ts of admiralty possessed this power 
for a long period, and, perhaps, still pos- 
sess it. On the first branch of this point, 
that the English com*ts once possessed this 
power, no authority has been produced be- 
yond very general expositions of admiralty 
jurisdiction. Molloy does not propose, in his 
treatise, to give the law of England on ad- 
miralty jm'isdiction, on the contested ques- 
tions in relation to it. He expressly dis- 
avows it, saying, "In the whole work I have 
no where meddled with the admu*alty or its 
jm-isdiction (unless, by the by, as incidentally 
falling in with other matter) knowing it 
would have been impertinent and saucy in 
me to enter into the debate." Judge Story 
in the case of De Lovio v. Boit [Case Ko. 
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3,776], says: "What was originally the na- 
ture and extent of the jurisdiction of the ad- 
miralty cannot now with absolute certainty 
be known." I assuredly will not attempt 
to illustrate what was hidden from him; nor 
do I thinli that a knowledge of what was the 
constitution of this coiu't, centuries ago, un- 
der all the changes that have taken place in 
commerce, national intercom'se, and munic- 
ipal jurisprudence, should govern us at this 
■day. Whether the power now claimed for 
the admiralty was formerly possessed by that 
court in England or not, I must leave in the 
imcertainty and obscm-ity in which ages 
of darkness have involved it; but it seems to 
me to be sufficiently clear, that the sugges- 
tion that the admiralty in England still pos- 
sesses it, is altogether without foundation. 
The Case of Ouston v. Hebden, 1 Wils. 101, 
is full and direct to the point, that the ad- 
miralty has no power to compel a sale of a 
ship, on the application of a part owner who 
objects to a contemplated voyage. It may 
compel security to be given to the dissenting 
owners, but cannot force a sale upon them, 
or requh-e of them to buy the shai'es of the 
others. I have not found any disapprobation 
of this doctrine, either by the coiu-t of ad- 
miraltj'^ or by any English ^vriter on the civil 
and admiralty law; on the contrary Brown, 
no mean advocate for admii-alty jurisdiction, 
gives the case of Ouston v. Hebden in his 
well known work, without any kind of dis- 
approbation. Lord Stowell, in the case of 
The Apollo, 1 Hagg. Adm. 306, after stating 
the right of requirtug stipulations, in favour 
of the dissenting owner of a ship, for her 
safe retm-n, adds: "There is no case, eitlier 
within the scope of my own inquiry, or which 
has been discovered by the diligence of the 
advocates, upon repeated challenges given 
them for that purpose, in which the court 
has moved beyond these limits." I feel there- 
fore fully warranted in saying that a court 
of admiralty in England does not possess or 
claim the power now contended for. 

III. But if the complainants are right in 
their third point, they must prevail; to wit, 
that whatever may be the case in England, 
our courts hold an enlarged maritime juris- 
diction; and with it, the power now asked 
to be exercised. The proposition, that the ad- 
mii'alty powers are or ought to be more en- 
larged in this country than in England, is too 
general to bring us to the specified conclusion 
now required; it should be further shown that 
the enlargement comprehends the power in 
question. The general gi'ound is a good foun- 
dation to build upon, but the materials of the 
fabric must be obtained from established 
principles and precedents. In the fii'st place 
it is not pretended, that this power has ever 
been exercised or directly asserted by any 
court of admiralty in tlie United States. Whon 
I am called upon to wield a power never be- 
fore used, or directly claimed by any com't of 
admiralty, in England or in our own country, 
the right should be made exceedingly clear. 



from acknowledged principles and unques- 
tionable deductions; and if any difference ex- 
ists between the law of the United States 
and that of England, on the subject, arising 
from the natm-e of our political or judicial 
institutions, it should be brought home to the 
question, before the court can presume to 
add such a power to its jm-isdiction. The 
com-ts of admiralty in England may have 
been, at one period, too much constraiaed by 
the watchful and rigorous jealousy of the 
common law, but, on the othei* hand the 
civilians have not been -nathout ambition to 
extend their dominion; and, having the field 
very much to themselves on the continent, 
they may draw us over a wide range, if we 
follow them implicitly. By hastily disregard- 
ing the doctrines of the English courts, in 
favour of the appai-ent convenience of the 
civil law, we shall disturb the harmony of 
om- system of jm'ispmdence, which has been 
essentially derived from that of England, and 
follows it in its leading arrangements. Let 
us be governed by a sincere desire to direct 
and regulate both jurisdictions by the great 
ends of public convenience, and individual 
justice, without rashly removing established 
limits and landmarks. How have the com- 
plainants proved that the admiralty courts 
of this country possess a jm-isdiction so en- 
larged as to embrace the power, now ex- 
pected to be used in their behalf? They have 
not shown any actual exercise of such a 
power, nor any assertion of it, but have en- 
deavoured to deduce it from some general 
observations made by most respectable 
judges; to wit, Judges Story, Peters and Win- 
chester. If, indeed, such names shall be found 
to support their pretensions, they will be 
sti-ongly fortified. 

The general expressions of Judge Peters, 
in the case of Jennings v. Carson [Case No. 
7,281], that, "acting in a national, and not 
a dependent capacity, I cannot conceive that 
we are bound to foUow the pi-actice in Eng- 
land, more than that of om* own, or any otlier 
nation," furnish nothing by which we can ob- 
tain the least hint of his opinion upon our 
question. In the ease of Willings v. Blight 
[Id. 17,765], a petition was preferred to per- 
mit the majority of owners to proceed with 
the brig Amelia on a certain voyage, after 
giving stipulation for the value of the re- 
cusant owner's share. The com-t clearly 
thought the case was one of admiralty jmis- 
diction. It is stated that the recusant owner 
would neither sell at a reasonable appraise- 
ment, nor make advances for the outfit. The 
judge says that, "whether a minority (the 
ease of equality is not given) shall or shall 
not be compelled to sell, has not been here 
judicially decided." He then quotes passages 
already noticed, from Molloy, taking them 
from tiie Treatise on Sea Laws and Beawe's 
Lex Mercatoria, into which work they are 
carried from Molloy. The judge, however, 
is so far from intimating an opinion tbat a 
compulsory sale is the proper remedy for the 
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obstinacy of a recusant part owner of a sMp, ; 
that, in conclusion, he says, "a privation of 
freight, the fruit and crop of shipping, seems 
therefore to be an appropriate mulct on in- 
dolent, perverse or negligent part owners." 
He adverts to no distinction of majorities or 
minorities. Nor can I discover in the labori- 
ous and learned investigation of admiralty 
jm-isdiction, by Judge Winchester, in the case 
of Stevens v. The Sandwich [Id. 13,409], any 
thing which warrants us in concluding that 
he maintained tliat jm*isdiction to the extent 
now claimed. He says that "a dispute be- 
tween part owners, whether a ship shall be 
sent to sea, is cognisable in the admiralty;" 
and assm-ediy so it is, but the manner in 
which the court may interfere in such case, 
is not suggested by the judge; and we must 
suppose he alludes to the usual and unques- 
tioned mode of demanding secm'ity for those 
who dissent The subseauent general view 
of admh-alty jm-isdiction, and the matters 
subject to it, are equally unsatisfactory to 
guide us to his opinion on the particular point 
here in dispute. 

To show the approbation of Judge Story, of 
the doctrines of the counsel for the complain- 
ants, we are referred to his celebrated opinion 
in the case of De Lovio v. Boit [supra]. I 
have carefully perused this profound and ex- 
tensive investigation of the nature and extent 
of the admiralty rights and powei-s, which 
is certainly conducted with the most liberal 
disposition towards them, but I have seen 
nothing in it from which I can conclude, with 
the counsel for the complainants, that if 
this application were made to that learned 
judge, he would not hesitate to grant the 
prayer of the petition. In page 403 of that 
case, Judge Story says, that the admh-alty 
exercises undisturbed jm*isdiction, and enter- 
tains suits, first, for possession of ships, and. 
secondly, upon controversies among part own- 
ers as to the employment of ships. The dis- 
tinction talcen by the counsel of the respond- 
ent is here recognised. No intimation is given 
of any power in the admiralty to take a ship 
from one owner and deliver her to another; 
nor to compel an unwilling partner to sell his 
share at an appraisement to be made by 
others. The coin*t wiU take care that she 
shaE be employed, and when the party de- 
sirous of employing her offers to his associate 
the usual secmlty, both the policy of the 
law and the interest of the individual are 
sufficiently guarded and protected. I must 
confess that I do not see how this policy or 
this question can be affected by majorities or 
minorities of ownership, except so far as 
they may influence the judgment and discre- 
tion of the court in the exercise of its power. 
The doctrine of Valin is, that where there 
is a majority against the voyage, it shall not 
proceed by reason of the respect paid to the 
majority; and yet this majority are to be 
made to submit to the stronger compulsion of 
a forced sale of their interest The reason, 
which is the foundation of this extraordinary 
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interference of the court applicable to no 
other joint property but ships, is, to prevent 
the obstruction of commerce and navlgifx>n, 
in which the whole community have an inter- 
est; but this reason cannot be applied to a 
case like the present, where the whole dis- 
pute between the owners is for the possession 
of the vessel, and the party actually in pos- 
session desires to send her to sea, and is will- 
ing to secure the rights of his associate. On 
what principle can we compel a sale of the 
vessel in such a case, even if it were admitted 
that abstractedly, the power exists in the ad- 
miralty? Too much time lias already been 
occupied by me, on this occasion, or it might 
have been useful to have examined the vari- 
ous parts of Judge Story's ophiion, which have 
been supposed to support the present applica- 
tion. It is not necessarj', or I should not 
have omitted it, however prolix. The judge 
certainly does reject decidedly, in which I 
concm* with him, any binding authority of the 
common law decisions in England upon this 
subject I agree with him that "we are at 
liberty to re-examine the doctiines, and to 
construe the jmisdiction of the admiraltj-, 
upon enlarged and liberal principles." But 
we are not to conclude from this, that we are 
to set no limits to it; jor that we may do, 
under it any thing that may seem to be con- 
venient in any paticular case; nor yet that 
we should not cautiously respect the English 
decisions by great and learned men, ta'nted 
perhaps, but not blended or corrupted, by 
prejudice. We must look to established prin- 
ciples and precedents to guide us, and when 
the wisdom and e:Sperience of legislators and 
jurists have found it good and expedient for 
the public convenience, and the due admin- 
istration of justice, to establish different tri- 
bunals for different subjects of controversy, 
giving to each its boundaries; it is the duty of 
tliose, who are called upon to administer the 
law, to do it in the manner prescribed to 
them; to keep within the allotted sphere of 
their operations; and not to believe, that be- 
cause what is required of them may be con- 
venient or just in itself, it may therefore be 
done by them. What would be the opinion 
of the learned judge on this case, we can only 
conjecture from his past adjudications; and 
in them there is nothing that directly or by 
inference bears upon it It is worthy of re- 
mark that in his edition of Abbott on Ship- 
ping, the case of Ouston v. Hebden [supra] is 
twice refered to as authoritative law; and he 
does not intimate any disapprobation of the 
decision, or malce a suggestion that a different 
law prevails, or ought to prevail, in the Unit- 
ed States. Nor can this be attributed to in- 
advertence, as he has a note on this subject, 
in which he refers to the case of Willings v. 
Blight [Case No. 17,765], and to 2 Browne, 
Civ. Law, 131. 

A few words will suffice for the second or 
alternative prayer of the complainants, that 
they shall be permitted to send the brig to 
sea with a master appointed by themselves; 
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DAYIS et al. t. The SENECA. 

[Gilp. 34.] > 

District Court, E. D. Pennsvlvauia. Dee. 30, 

1828. 

Admir.vi-tv Appicals— Appealable De<"kei;s— 
Part Owxeks. 

1. An appeal lies from a decree of the district 
court, refusing? an order for the sale of a ves- 
sel, on an application by one of two part own- 
ers, who have an equal interest. 

2. After an appeal, a vessel, which was the 
subject of the decree in the district court, passes 
into the custody of the circuit court, and is no 
longer under the control of the former tribunal. 

[Cited in Wilson v. Bell, 20 Wall. (87 U. S.) 
225; Kynoeh v. The S. 0. Ives, Case Ko. 
7,958.] 

'■ [Iveported by Henry D. Gilpin, Esq.] 



that is, that the respondent, an equal part 
owner with themselves, in full and lawful 
possession of the vessel, shall be ■whoUy dis- 
possessed of her, botb as owner and master; 
and that she shall be put under the exclusive 
conti'ol and power of the petitionei-s. This 
has not been, and could not be, sti'ongly in- 
sisted upon. It would be an exercise of 
power beyond even the sale of the vessel, for 
which no principle or precedent has been 
shown. In the Ciise of a sale, the proceeds 
would conic into the hands of the comi: for 
those concerned; but this application would 
deprive the respondent of a property, clearly 
his own, and a possession certainly lawful, 
to put both into the hands of tliose ^vhose 
rights and interests are no greater than his 
own; and from whom he can have no better 
security than he is willing to give them. In 
such circumstances his possession must pre- 
vail; and I Ivnow of no power in this or in 
any court to deprive him of it, and transfer it 
to his co-partners. I mean to decide, only, | 
the ease in hand. On the questions, whether ! 
a minority shall or shall not be compelled to ! 
sell, said, by Judge Peters, to be undecided; I 
or whether a majority refusing to fit out, 
shall bo so compelled; or an equal owner r.^ 
fusing to give stipuhitions; I am mt called 
upon to give my opinion, more direct than 
was necessarily incidental to the course of 
my argument. 

On this c^ase it is my opinion and decree, 
that neitlier of the prayers of the petitioners 
can be granted, and that their petition be dis- 
missed with costs; and further that the re- 
spondent have leave to send the said brig to 
sea, first entering into stipulations for the 
safe retm'n of the same. 

[NOTE. Libelants having moved for leave 
to enter an appeal, the same was opposed by 
counsel for respondent, hut the court, after 
hearing argument, allowed the appeal to be 
taken. Case No. 3,C51. In the circuit court ' 
the decree was reversed, and the power and ■ 
duty of admiralty courts to order a sale un- 
der such circumstances was sustained. Id. 12,- 
670.] 



On the 27th December. Mr. Wharton, of 
counsel for [Davis and Brooks] the complain- 
ants in this case, moved for leave to enter an 
appeal from the decree of the court, ren- 
dered on the 23d of December. [Case No. 3,- 
GoO.] 

]Mr. Chaiincey, for [Henry Levely] the cap- 
tain and part o\vner, opposed the api^eal. 

The complainants must show" that the de- 
cree made in this case is a final decree, com- 
ing -within the act of congress. If the peti- 
tion was for the sale, or possession of the 
vessel, it was in nature of a possessory ac- 
tion; it was an application to the court for 
an order, which the court has decided it had 
no power to give. The twenty-first section 
of the act of congress of 24th September, 
1789 [1 Stat. 83], contemplates a final de- 
cree in a case in which the "matter in dis- 
pute is of the value of three hundred dol- 
lars." Is this such a final decree? Is it not 
rather, like the case of a debtor under the 
insolvent laws? 1 Story, Laws, 00. The 
former prayer of the complainants having 
been refused, I ask that, if this appeal be 
now allowed, the vessel shall bs liberated 
from the custody of the officers of the court, 
and delivered to us on bail. The Guard- 
ian, 3 C. Rob. Adm. 93; The Am-ora, Id. 
133; The Ariadne, 2 Wheat [15 U. S.J 143; 
The Grotius [Case Xo. 5,844]. 

Mr. Wharton, for the appeal. 

1. Does the act of congress give an api^eal 
in this case? 2. If it does, is it not a super- 
sedeas to the entire decree, and can the court 
proceed or act upon that decree, as the 
foundation of a further order, such as the 
respondent has asked for? 

I. The provisions of the act of 24th Sep- 
tember, 1789, have been referred to; but by 
the subsequent act of 3d ilarch, 1803 [2 
Stat. 244], an appeal ma.v be taken when* 
the matter in dispute is of the value of fifty 
dollars. 2 Story, Laws, 905. It is incum- 
bent on us to ?how (1) that this is a final 
decree: (2) that the matter in dispute is of 
the value of fifty dollars. 1. It is certainly 
a final decree; for it concludes the matter 
in dispute between the parties. It decides 
the question raised between them. No fur- 
ther proceeding or decree can be had here 
in relation to it. It is not preliminary to 
any furtiier action of the court upon the 
matter. 2. As to the value. Oue half of 
the vessel may be taken to be the matter in 
dispiite; or the profits incident to that one 
half, which may be derived from the use of 
it. All suits in the admiralty' are now for 
the possession of property; or, to establish 
liens. The right of possession is itself a 
subject or matter of profit and property. 
In an ejectment, the object is to obtain pos- 
session; yet error lies, and the value will 
be inquired into. Serg. Const. Law, 40; 
Hall, Adm. Pr. 84, 85; M'Clung v. Silliman, 
AVheat [19 U. S.] 598. 

II. That an appeal is an absolute super- 
sedeas to any further proceeding by this 
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-court, is not established. Serg. Const Law, 
43, 75, 136; The Collector, G Wheat. [19 U. 
S.] 194; U. S. V. Wonson [Case No. 10,750] ; 
Anon. [Id. 444]; The Grotins [supra]. 

air. Chauncey, in reply. 

There must be a substantial controversy 
between the parties as to the right of prop- 
erty or possession. The matter must be sus- 
ceptible of valuation, and ascertained to ex- 
ceed fifty dollars in value. In all cases sub- 
mitted to the discretion of the court, and 
requiring an extraordinary extension of its 
power, no appeal is allowed; as in the case 
-of the dismissal of an insolvent's i^etition. 

HOPKINSON, District Judge. The peti- 
tioners and the respondent are the equal 
part owners of the brig Seneca. The latter 
being master, as w^ell as part owner, had 
possession of her, and was about to take 
her to sea, against the consent of the peti- 
tioners. To prevent this, they applied to 
this court, praying that tha court would 
-cither order a sale of the vessel, or take her 
from tbe possession of the respondent, and 
pei'niit them to send her to sea, with a mas- 
ter to be appointed by themselves. The 
cause was argued on these points, the prop- 
erty being in the custody of the court, and 
no application was made by either party to 
make any other disposition of it, pending 
the hearing, or to make any order or decree 
concerning it, other than a final one on the 
petition. The court refused both of the 
prayers of the petition. The petition was 
dismissed, but a further order was made, 
preventing the respondent from taking the 
brig to sea, without giving bail to secure her 
safe return, for the other owners, in the 
usual manner. The petitioners now offer an 
-appeal from this decree, which is opposed by 
the respondent, who also requires that if the 
appeal be allowed, the vessel should never- 
theless be discharged from the attachment, 
and restored to his -possession, on his giving 
the usual bail to answer the appeal. On the 
other hand, it is contended by the petition- 
ers, that the vessel must go with the appeal 
to the circuit court, in the situation in which 
she now is; and tliat this court can make 
no order to dispose of her in the mean time, 
Its power over her being paralysed by the 
appeal, a he case may be called anomalous, 
and presents difficulties on every side. It is 
■obvious that to remove the attachment from 
the brig, and restore her to the possession 
-of the respondent, is to let her go to sea 
under his command and control, and to take 
from the petitioners all the benefit they may 
expect from their appeal; to continue her 
under the attachment, is to keep her not only 
in an useless but an expensive condition for 
-all concerned. If the decree of this court 
should be reversed by the circuit court, how 
will the bail given by the respondent avail 
the petitioners in obtaining the object of 
their petition, to wit, a sale or delivery of 
•the brig to themselves? The bail in such a 



case could not be a substitute for the thing. 
But if the vessel remains and passes into the 
custody of the circuit court, she will be ready 
to meet the judgment of that court, on the 
matter in dispute between the parties; that 
is, to be sold, or delivered to the petitioners, 
or to be restored to the respondent. When 
the dispute is about the ownership of prop- 
erty as in case of prize; or where a lien is 
claimed, as in a suit for seamen's wages; 
it is clear that bail may answer for the value 
in one case, and for the debt in the other. 
But in this case, there is no controversy 
about the ownership of the property, nor is 
the payment of any debt claimed from it; 
the whole dispute goes for the possession 
and we would take from the superior court 
the power to give the possession as it may 
adjudge to be right, if we do not give them 
the property of which the possession is 
claimed. In the case that has been men- 
tioned of a libel against a vessel as prize, 
whatever might be done by the district 
court, pending the proceeding, and while the 
property is in the custody of the court, it 
seems, from the case of The Grotius [su- 
pra], that after a decree pronounced in fa- 
vour of the claimants and an appeal taken, 
the property cannot be delivered to them by 
the district court on bail. So in the case of 
seamen's wages, though it has been the prac- 
tice to relieve the vessel attached, on bail 
entei-ed pending the suit, no such indulgence 
has ever been allowed, as far as I can learn, 
after a decree and appeal. 

The counsel of the respondent has insisted 
that as thei'e has not been, in the proceedings 
of this case, a strict attention to form, he 
should now have the same advantage of 
claiming the brig on bail, as if he had asked 
for it before the decree. The only informal- 
ity has been that the answer to the petition 
was not reduced to writing, and filed before 
the argument; but it was distinctly and sub- 
stantially stated orally by the counsel for 
the respondent, and reduced the dispute to a 
point so clear and single, that there could not 
be, as there was not, any misimderstanding 
about it, either with the coxu:t or the counsel. 
To put it afterwards in writing and file it, 
was ti*uly mere form. But we cannot say so 
of the clai,m to dischai'ge the vessel from the 
process of the coui't, and retm-n her to the 
respondent, which, so far from being matter 
of form, is the sole and substantial matter of 
controversy in the case. I would not be tm- 
derstood to intimate that such a motion would 
have been granted, in any stage of the pro- 
ceeding in this case, so unlike those in which 
similar applications have been gi-anted; but 
merely to say that I shall decide the question 
as it now comes before me. 

An appeal is given from the decree of this 
court, when it is final, and the matter in dis- 
pute exceeds the value of fifty dollars. The 
appellants must have both these points in 
their favom*. The decree in this case, in 
my opinion, was final: it dismissed the case 
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from the coiu*t; it did all that the court could 
do with it; it decided finally, as far as it 
could, the matter in dispute between the par- 
ties. But it is fm*ther necessary that that 
matter should exceed the value of fifty dol- 
lai's. Does this mean the subject concern- 
ing which the dispute arises; or the question 
between the parties in relation to it? The 
subject here, about which the dispute has 
arisen, is a vessel, certainly of more value 
than that required by the act of congress; 
but the question between the parties is not 
about the property or ownership of the vessel, 
but her possession and employment. What 
can we say is the value of this matter of 
dispute? In the case of the mandamus 
[M'Clung V. Silliman] 6 Wlieat. [19 U. S.] 
598,— referred to by the petitioners' counsel, 
the salarj'-, annexed to the office in dispute, 
fm-nished and was taken as a standard by 
which its value might be ascertained wuth 
sufiicient precision. We have none such 
here. So in the case of an ejectment, which 
tries the title as well as the right of posses- 
sion in the land, the matter in dispute is 
susceptible of a satisfactory valuation. The 
right of possession of this brig, the counsel 
of the petitioners say, is a matter of profit and 
property. If it be so, yet the question re- 
tm-ns. What is its value? The answer de- 
pends upon unknown contingencies. Instead 
of being a source of profit, an object of value, 
the possession and use of the brig may be 
the means of misfortune and loss. It would 
be diflicult to fix this question by affidavit- 
She may be employed on an unprofitable voy- 
age; she may or may not be let to freight, 
and may therefore lie Idle; or she may be let 
to freight, which in various ways may be lost, 
as the vessel herself may be. In this un- 
certainty, the vessel being clearly of a suffi- 
cient value and perhaps the true guide, I feel 
it to be my duty to incline in favour of the 
appeal, not only because it is a valuable right 
to the part5% but from a proper delicacy in 
the exercise of my judicial authority, for 
which I should be solicitous not to daim too 
much. Besides, if the appeal is allowed, im- 
properly, it will be dismissed by the circuit 
com-t, with less inconvenience, and delay than 
it could be compelled, if improperly refused. 
The appeal being allowed, the question re- 
curs, what is to be done with the vessel in 
the mean time? I have ah-eady substantially 
answered it. To deliver it to the respondent, 
or as he proposes, on bail, I repeat, would be 
to defeat tlie appeal, and render it an abso- 
lute nullity. It would be to execute irrevoca- 
bly the very sentence appealed from. But 
independent of the effect of such a proceeding 
in this case, so peculiar in its circumstan- 
ces, the opinion of Judge Story in the case 
of The Grotius [supra], fully confirmed by the 
supreme com-t in that of The CSoUector, 6 
Wheat. [19 U. S.] 194, advises me that I 
have no power to direct it "After an appeal" 
says the judge, "the property is removed from 
the legal custody of the district com't, and 



is no longer subject to its interlocutoi*y ox'- 
ders." Being removed from this com*t, it 
must follow the appeal and passes at oncfr 
into the custody of the superior or circuit 
court; to whom any application about thfr 
disposition of it must be made. I am aware 
of the inconveniences of this com-se to the 
respondent, which, by the by, are shared by 
the petitioners, as this vessel, in which they 
are equally interested, must lie useless to all 
until the meeting of the circuit com-t I re- 
gret these inconveniences, but can meet them 
only by the language of Judge Story, that "it 
will be for the legislatm-e to remove them 
by giving authority to either of the judges- 
of the circuit com-t to make any intei-locutory 
©rders respecting property in its custody." 
The order of the court, in this case is, that the^ 
appeal be allowed. 

[NOTE. The circuit court reversed the de- 
cree from which the appeal was taken. Case 
^o. 12,070.] 



DAVIS V. The SEXEOA. See Case No. 12,- 
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Case No, 3,652. 

DAVIS et al. v. SHEREON et al. 

[1 Craneh, C. 0. 2S7.] ^ 

Circuit Court, District of Columbia. March 
Term, 1806. 

Slander— Pleading asd Evidence— Service op 
Attachment. 

1, Words spoken of one of the plaintiffs can- 
not be given in evidence to support au aver- 
ment of words spoken of both plaintififs; nor 
can words spoken by each defendant separately, 
and out of the presence of each other, be given 
in evidence to support an averment of words 
spoken jointly by the defendants. 

2. An attachment cannot be served in court. 

Slander. The declaration charges, that 
the defendants jointly said the plaintifts 
were robbers, or thieves. 

THE COURT instructed the jury, that 
words spoken of one of the plaintiffs only, 
cannot be given in evidence to support the 
declaration. And that words spolven by 
each of the defendants separately, and not 
in the presence of each other, cannot be 
given in evidence upon this declaration, 
which charges a joint speaking. 

Nonsuit. Motion to reinstate, refused. 

Robert McMunn was attached as a wit- 
ness. The attachment was served in the 
gallery of the court-room. THE COURT 
said that the service was not good, being in 
court 



DAVIS (SHUTE v.). See Case No. 12,828. 

DAVIS (STANLEY RULE & LEVEL CO. v.). 
See Case No. 13,288. 

DAVIS {STEARNS v.). See Case No. 13,338. 

* [Reported by Hon, William Craneh, Chief 
Judge.] 
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Case Wo. 3»653. 

DAVIS V. STEVENS. 

[17 Blatchf. 259; 20 Alb. Law J. 490; 25 Int. 
Rev. Rec. 37S; S Reporter, 710; 2 Nat. Bank 
Gas. (Browne) 158; 14 Am. Law Rev. 84; 36 
Leg. Int. 4C2.] ^ 

Circuit Court, S. D. New York. Nov. Term, 

1879. 
Natioxal Banks— Who ake SnAitEnODDEits — Pre- 
tended Tbansfebs — Individual Liability. 

A purchaser of stock in a national bank, who, 
to conceal his ownership and escape individual 
responsibility, causes it to be transferred to an- 
other person pecuniarily irresponsible, is, so long 
as he remains the actual owner, a shareholder, 
within the meaning of section 12 of the act of 
June 3, 1S64 (13 Stat. 102), now sections 5139 
and 5151 of the Revised Statutes of the United 
States, and liable as such. 
[Applied in Case v. Small, 10 Fed. 724. Cited 

in Bowden v. Johnson, 107 U. S. 202, 2 Sup. 

Ct. 255; Irons v. Manufacturers' Nat. Bank, 

21 Fed. 198; Anderson v. Philadelphia 

Warehouse Co., 4 Fed. 130.} 

[Tills is an. action by Theodore M. Davis, 
receiver of the Ocean National Bank, in the 
city of New York, against Calvin A, Ste- 
vens, as executor of Calvin Stevens, de- 
ceased. The district court directed a verdict 
in favor of defendant; and, to review the 
judgment entered thereon, plaintiff sued out 
this writ of error.] 

John E. Parsons, for plaintiff in error. 
C. "W. Bangs, for defendant in error. 

TVAITE, Circuit Justice. This was a suit 
at law by the receiver of an insolvent na- 
tional bank to enforce the individual lia- 
bility of an alleged sliareholder, under sec- 
tion 5151 of the Revised Statutes. The 
bank failed December 12th, 1871, and it is 
conceded that Calvin Stevens, the decedent, 
did not then appear on the books as a share- 
holder, and had not appeared as such since 
October 29th, 1870. On that day one hundred 
and seventeen shares stood in his name, 
which he caused to be transferred to one 
Elston, an irresponsible person, and a porter 
In the office of his New York broker. At 
the time of this transfer, so far as appears 
from the evidence, there was no suspicion of 
the insolvency of the bank, and it remained 
in good credit for more than a year after- 
wards. Subsequently, Stevens made other 
purchases of the stock of the bank and some- 
times made sales. His purchases were put 
to the a*edit of Elston on the stock books, 
and, to meet his sales, he, acting as the 
agent of Elston, under a power of attorney 
for that purpose, caused the necessary ti'ans- 
fers to be made from the same account On 
the 22d of November, 1871, there stood to the 
credit of Elston, on the books, one hundred 
and sixty-one shares, for which a formal 
certificate was Issued in his name, and de- 
livered to Stevens, as his agent. It did not 
appear, from the testimony, that any of the 

* [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
8 Iteporter, 710, contains only a partial report.] 
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shares which once stood in Stevens' name 
were included in this certificate. The ac- 
count on the books remained unchanged 
from that time until the failure. 

Upon this state of facts, the court below 
directed a vex'dict in favor of the defendant; 
and the single question now presented is, 
whether that was right. For all the pur- 
poses of this inquiry it must be assumed, 
that, as between Stevens and Elston, Ste- 
vens was the real owner of the stock. Clear- 
ly, the evidence tended to prove that fact, 
and there was enough to make it wrong to 
take the question from the jmy. There is 
no pretense that Elston did not give his as- 
sent to the transfer to him on the books. 
This made him hable as a shareholder. Up- 
ton V. Tribilcock, 91 U. S. 48; Webster v. 
Upton, Id. 05; Pullman v. Upton, 96 U. S. 
328. The point to be decided now is, wheth- 
er, in an action at law, by a receiver of the 
bank, the real owner of stock in a national 
bank, standing, by his procurement, in the 
name of another, and never having been in 
his own name on the books, can be charged, 
as a shareholder, with the statutory liability 
for debts. 

The banking act of June 3, 1SG4 (13 Stat. 
100, § 6), now Rev. St. § 5134, provides, that 
the ceilificate of organization shall specify, 
among other things, "the names and places 
of residence of the shareholders, and the 
number of shares held by each of them." 
Section 12 of the original act is as follows: 
"That the capital stock of any association 
formed under this act shall be divided info 
shares of one hundred dollars each, and be 
deemed personal property, and transferable 
on the books of the association in such man- 
ner as may be presaibed in the by-laws or 
articles of association; and every person be- 
coming a shareholder by such transfer shall, 
in propoilion to his shares, succeed to all 
the rights and liabilities of the prior holder 
of such shares, and no change shall be made 
in the articles of association by which the 
rights, remedies or security of the existing 
creditors of the association shall be im- 
paired. The shareholders of each associa- 
tion formed under the provisions of this act 
* * * shall be held individually respon- 
sible, equally and ratably, and not one for 
another, for all contracts, debts, and en- 
gagements of such association, to the extent 
of the amount of their stock therein at the 
par value thereof, in addition to the amount 
invested in such shares; * * * " In the 
Revised Statutes these provisions are sepa- 
rated and reproduced as sections 5139 and 
5151, but, for the purposes of construction, 
they are to be considered together. Rev. St. 
§ 5600. Section 63 of the original act (now 
Rev. St § 5152) provides, "that persons hold- 
ing stock as executors, admlnisti'ators, guard- 
ians and trustees shall not be personally 
subject to any liabiUties as stockholders; 
but the estates and funds in their hands 
shall be liable in like manner and to the 
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same extent as the testatoi*, intestate, ward, 
or person interested in said trust funds 
■would be, if tliey were respectively living and 
competent to act and liold tlie stock in tlieir 
own names." Section 40 (now Rev. St S 
5210) requires, that a full and correct list 
of the names and residences of all the share- 
holders shall be at all times kept in the office 
where the business of the association is 
transacted, subject to the inspection of 
shareholders and creditors, and that a veri- 
fied copy of this list must be transmitted to 
the comptroller of the currency. 

Under these provisions of the law, it is 
contended, that the registered shareholders 
a.lone can be charged with the statutory lia- 
bility, and that an assignee of stock does not 
make himself responsible unless he accepts 
an actual transfer in his own name on the 
books. As has just been seen, the registered 
holder is liable. By holding himself out to 
the world as owner, as he does when he per- 
mits his name to appear to that effect on the 
books kept for tlie information of sharehold- 
ers and creditors, he estops himself from de- 
nying that he is in fact what he represents 
himself to be. The question still remains, 
however, whether the person for whom the 
registered owner holds the stock, if actually 
the owner, may not also be liable. 

The supreme court, at its last term, held, in 
National Bank v. Case, 99 U. S. G28, that if 
a registered owner ti-ansferred his stock in a 
failing corporation to an irresponsible per- 
son, for the mere purpose of escaping liabil- 
ity, or if his transfer was colorable only, 
the ti-ansaetion was void as against credit- 
ors. At the same time, in Case v. Marchand 
[99 U. S.],— not reported,— an effort was made 
to charge Marchand with liability as the real 
owner of stock standing in the name of one 
Lubie, the allegation being that JNIarehand, 
having bought the stock from one Keenan, 
caused it to be transferred to Lnbie, for the 
pm-pose of concealing his ownership and 
avoiding liability under the act of congi*ess. 
The com-t decided the case on tlie gi*ound 
tliat the evidence was not sufficient to show 
the actual ownership of Marchand, but there 
is nowhere an intimation that, if the facts 
had been as alleged, the action might not be 
sustained. 

The present case shows that Stevens 
bought the stock from registered owners, 
and took assignments of their certificates, 
with autlioritj' to complete the ti-ansfers on 
the books. As between Stevens and the ven- 
dors this made Stevens the owner. At that 
time the vendors could have registered their 
transfers, and thus, while relieving them- 
selves from liability, charged Stevens. T^''eb- 
ster V. Upton, 91 U. S. Go. If Stevens had 
omitted to register the transfer, and on that 
account his vendors had been compelled, as 



registered owners, to respond to then* stat- 
utory liabilities for debts, I cannot thinlc 
there would be a doubt of their right to call 
upon him to reimburse them for the money 
so paid. The reason is obvious. While the 
vendors were the registered owners, Stevens 
was the actual "shareholder," and the money 
paid by the vendors would have been for 
his use and recoverable from him as such. 

Stevens, by his transfers on the books, un- 
doubtedly released his vendors from all fu- 
ture liability, because, as to them, the trans- 
fers were "out and out," in the language of 
the English cases, and not colorable only. 
They retained no interest whatever, and Els- 
ton, the registered transferee, although pe- 
cuniarily u-responsible, was capable in law 
of assuming the obligations of a sharehold- 
er. As between Stevens and Elston, how- 
ever, Stevens was the real owner, and Elston 
his authorized representative in the banli. 
As such representative, Elston could vote the 
stock at elections and receive and receipt for 
dividends. So, too, he could sell and trans- 
fer the stock on the books, and such sale and 
transfer to a bona fide purchaser would pass 
the title, free from any claim of Stevens. 
Neither would the bank, under ordinary cir- 
cumstances, be liable to Stevens for permit- 
ting the transfer to be made. So far as 
Elston was concerned, the transfer to him 
was colorable only; and it is apparent that 
the only object Stevens had in causing it to 
be made was to conceal his ownership, and 
thus, if possible, escape aU statutory hability. 
Such being the case, I am unable to see now 
he can occupy any different position from 
what he would if the stock had been taken 
directly from his own name on the books and 
put in that of Elston. He is still the real 
owner, with Elston as his agent specially 
authorized to hold for him the legal title. 
Every principal is responsible for the obliga- 
tions of his agency. The debt of the agent 
is the debt of the principal, and always re- 
coverable from the principal. By the rules 
of law which govern tlie relation of principal 
and agent, the registi-y on the books in the 
name of Elston was, as between Stevens and 
Elston, in legal effect, the same as a registiy 
in the name of Stevens. The obligations 
which Elston assumed by reason of such reg- 
isti-y were the obligations of Stevens. 

Assuming, then, as I must, for the pur- 
poses of this case, that the facts were as tlioy 
are claimed by the plaintiff to have been, I 
cannot reach any other conclusion than that 
Stevens, the decedent, was, in law, a "share- 
holder" of the bank at the time of its fail- 
ure, and, as such, liable in this action. It 
was error, therefore, to direct a verdict for 
the defendant- The judgment of the district 
court is reversed, and the cause remanded 
for a new trial. 
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Case No. 3,654. 

DAVIS v. STITZER. 

17 Reporter, 484; ^ 19 N. B. R, 61; 36 Leg. Int. 
176; 26 Pittsb. Leg. J. 115.] 

€ircuit Court, W. D. Pennsylvania. Feb. 21, 

1879. 

B.4XKUUPTOY LiEX— Conversion — Limitation. 

Where an order of court is made directing 
the sale of realty discharged of liens, a conver- 
sion will be regarded as hfj.ving been made at 
the time of the order, and therefore whatever 
was a lieu on the realty on the day on which 
the order was made will be entitled to share in 
the proceeds of the realty whenever sold, and 
will not be barred from coming on the fund 
by the fact that between the order and the sale, 
the lien, as to realty, has expired by limitation. 

Bill of review. 

The question in this case was as to the va- 
lidity of a lien for five thousand dollars on 
laankrupt's real estate. The facts in the case 
are as follows: Henry M. Stitzer was adjudi- 
cated a bankrupt on the 6th of April, 3876. 
A few weeks previous to his adjudication an 
execution was issued on a certain judgment, 
entered of record October 31, 1871, in favor 
of William Kightlinger, to amount of five 
thousand dollars, and levy made. The prop- 
erty of Stitzer was advertised for sale April 
'7, 1876, by the sheriff of Crawford county. 
Stitzer having been declared a bankrupt, an 
injunction was granted restraining the sher- 
iff fi'om selling the property. The assignee of 
the banki'upt then sold the property Novem- 
ber 1,1876, and in the disti'ibution of the funds 
Kightlinger was not allowed to participate, on 
the ground that at the time of (or day before) 
the sale of the property of bankrupt the lien 
had expired by limitation, and the property 
was sold divested of it, and steps should have 
l)een taken for revival of judgment before as- 
signee's sale. The matter was argued before 
the district court, and the decision rendered 
that the Kightlinger judgment could not par- 
ticipate in the distribution of the proceeds of 
the sale. [The case was talcen to the circuit 
com^t on a bill of review, and there decided 
that the judgment of Kightlinger was a lien.] = 

Thos. ai. McFarland, for complainant. 
Geo. A. Davenport, for respondent. 

INIcKBNNAN, Circuit Judge. In this case 
the judgment, which was excluded from the 
distribution of the bankmpt's estate, was a 
lien upon the banki'upt's real estate at the 
•date of the filing of the petition in bank- 
ruptcy. An order was made by the com-t, re- 
straining the judgment creditor from proceed- 
ing in any manner upon his judgment which 
Is um-evoked- On the oth of September, 1876, 
when the judgment was an imquestionable 
lien upon the bankrupt's real estate, the 
court ordered the sale of this real estate by 
the assignee discharged of liens. This was 
in effect a conversion of the real estate into 



* Pleprinted from 7 Reporter, 484, by permis- 
sion.] 

= [From 36 Leg. Int 176.] 



money, a substitution of the fund for the 
land, as the only secui'ity to which the lien 
creditors could look for the payment of their 
debts. And, xmder all these circumstances, I 
am of opinion that, in contemplation of law 
and to effectuate justice, the conversion of 
the land, and the substitution of the fund 
arising from its sale, are to be taken as hav- 
ing been effected when this order was made, 
and that the rights of the claimants to the 
fund are to be determined with reference to 
the circumstances existing at the date of such 
order. At that time the judgment of Kight- 
linger was a lien upon the bankrupt's real 
estate, and retained its priority upon the sub- 
stituted secm'ity, and ought to have been al- 
lowed its proper portion of the fund for dis- 
tribution. The order of the district court is, 
therefore, reversed, and the matter is remand- 
ed to that com*t, with directions to make dis- 
ti'ibution of the proceeds of the sale of the 
banki-upt's real estate upon the basis of tlie 
rights of the lien creditors to participate 
therein as of the date of September 5, 1876, 
when the order of sale was made. 
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Case IJTo. 3,655. 

DAVIS V. VAN SANDS. 

[45 Conn. 600.] 

District Court, D. Connecticut. Feb. Term, 
1879. 

Administhators — Devastavit — Debts Proved 
AFTEK Distribution — How Enforced. 

[1. Failure of an administrator, on distrib"- 
uting the estate, to take from the distributees a 
bond for the payment of any debts subsequently 
shown, as provided by the act of 1699 (Gen. St. 
Conn. 374), is not of itself sufficient ground for 
holding the administrator guilty of a devastavit, 
especially as the statute has been practically dis- 
used for the last 50 years.] 

[2. When a debt is proved against an estate 
after the real and personal estate has been dis- 
tributed, the administrator can, as a general 
rule, under the Conuectieut practice, obtain aii 
order from the probate court to sell so much of 
the real estate, in the hands of an heir, as may 
be necessary to pay the debt; but that court has 
no adequate power to enforce payment from per- 
sonal estate which has been distributed.] 

[3. An administrator who has distributed per- 
sonalty by order of the probate court, and not 
voluntarily, may bring a bill in equity to compel 
the distributees to contribute, to the extent of 
the personalty so received, for the purpose of 
paying a debt newly accrued, although there is 
real estate in the possession of the heirs or their 
alienees which has not been sold to pay debts.] 

[4. A creditor whose debt accrued after the 
time limited by the probate court for the exhibi- 
tion of claims and who has obtained a judgment 
against the executor or administrator, may him* 
self bring a bill in equity to compel the distrib- 
utees to contribute to the extent of the personal- 
ty received by them.] 
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This was an action of debt by one Davis, 
receiver of tlie Ocean National Bank, against 
defendant, Van Sands, administratris: of the 
estate of Horace Yan Sands. The action was 
brought on a judgment previously obtained 
against the administratrix, and plaintiif now 
suggests a devastavit. 

W. Howe, for plaintifif. 

C. E. Perlcins, for defendant. 

SHIPJXAN, District Judge. The plaintiff, 
as receiver of the Ocean National Bani^:, here- 
tofore recovered judgment in this coui-t, pay- 
able out of the estate of the intestate, against 
the defendant as administi'atrix of the estate 
of Horace Van Sands, for the amount of an 
assessment upon the stcck of the intestate in 
said bank. The claim of the plaintifif accrued 
after the time limited by the court of pro- 
bate for the presentation of claims, and after 
the distribution of real and personal estate 
of about the value of §33 000 among his 
heirs under the order of the probate com-t. 
The facts were similar to those in the case 
of Davis V. Weed, 44 Conn. 569. Execution 
was issued and was returned unsatisfied. 

The plaintiff has now brought an action of 
debt upon the judgment against the defend- 
ant as administi-atrix, suggesting a devasta- 
vit. Judgment is sought de bonis propriis. 
If the defendant has been guilty of waste 
and mismanagement of the estate and effects 
of the deceased, she is liable in this form of 
action. Wheatley v. Lane, 1 Saund. 216, 
note 2; Olmsted v. Clark, 30 Conn. 109. The 
devastavit which is suggested in the declara- 
tion is that the defendant did not exact and 
receive from either of the distilbutees the 
bond, which is authorized by the statute (Gen. 
St Conn. § 374), with surety to the state, to 
the acceptance of the court of probate, con- 
ditioned that if, after the settlement of the 
estate, debts shall appear and be allowed, he 
or she will pay to the administi'atrix his or 
her proportional share of such debts and of 
the charges of the administi'atrix. This stat- 
ute was enacted in 1699. The first s*latute 
authorizing com'ts of probate to limit a time 
within which claims should be presented 
against solvent estates was passed in 1782. 
Previously, creditors of solvent estates could 
present their claims as if the debtor was liv- 
ing. In Griswold v. Bigelow, 6 Conn. 25S (de- 
cided in 1826), the com*t said that "since the 
legal autliority given to the court of probate 
to limit the exhibition of demands" it was not 
usual to take such a bond. I am satisfied 
fi'om inquiiy of some of the oldest and most 
experienced lawyers of the state, that the 
statute has been practically disused for near- 
ly fifty years. This being the history of the 
statute and of the practice under it. it would 
be manifestly improper to find an executor 
or administi-ator guilty of a devastavit from 
the mere fact that such a bond had not been 
talcen. 

TIio question still remains as to the man- 



ner of procedure for enforcing payment of 
the judgment This question, although one of 
much practical importance, has not been pre- 
sented for judicial determination in this state 
in the various phases in which it arises in 
practice. It is the duty of the administi-ator 
to pay the debts, and to take the steps which 
are necessary to accomplish that result. If 
he refuses, he can be be removed and a new 
administrator can be appointed. The princi- 
ple which subjects the real estate which has 
descended to the heir from the ancestor to 
the payment of his debts is stated in Gris- 
wold V. Bigelow, 6 Conn. 258, substantially 
as follows: The real estate of a person de- 
ceased is a fund for the payment of debts, 
upon deficiency of personal assets, and the 
land remains subject to a lien for this pm'- 
pose after disti'ibution and alienation to a 
bona fide pm-chaser. This lien, though not 
perpetual, continues for a reasonable time aft- 
er the claims accrue, and is not defeated ex- 
cept by the neglect or laches of the creditor. 
The heir receives title from the ancestor sub- 
ject to the lien of creditors, and cannot aliene 
the land to their prejudice, provided they are 
not guilty of laches in the enforcement of 
their claims. Watlcins v. Holman, 10 Pet 
[41 If. S.] 25; Ricard v. Williams. 7 Wheat 
[20 U. S.] 59. The ordinary mode in the Unit- 
ed States of making real estate available to 
pay the debts of the deceased ownei* is 
through the executor or administi'ator, who is 
directed by the com't of probate upon a de- 
ficiency of personal estate to sell so much of 
the land as will be sufficient to pay the re- 
maining debt. In some of the states, by stat- 
ute, an execution upon a judgment ag liust th ; 
executor de bonis testatoris may be levied 
upon the lands in possession of the heir. 1 
Greenleaf's Cruise, 60, note; Gore v. Brazier, 
3 Mass. 523. In this state, when the personal 
estate has been exhausted, or has been dis- 
ti'ibuted, and after the disti-ibution of the real 
estate, the administrator can as a general 
rule obtain an order from the com*t of pro- 
bate to sell so much of the real estate as shall 
be sufficient to pay the debts which accrued 
after the death of the debtor, and which from 
their nature could not have been presented 
within the time limited for the exhibition of 
claims, and which have been thereafter duly 
presented for allowance as provided by stat- 
ute, together with the charges allowed by the 
com*t. The heir whose land is sold by the 
executor or administrator may have conti'ibu- 
tion from the other heirs, aequali jure. Gris- 
wold V. Bigelow, 6 Conn. 258; Seymom- v. 
Seymour, 22 Conn. 272. 

X am of opinion that a court of probate 
in Connecticut possesses no adequate pow- 
er, after distribution, to enforce payment 
of this class of claims from personal es- 
tate which has been under its order dis- 
tributed to heirs or legatees. Although per- 
sonal estate in the hands of the administra- 
tor is the primary fund for the payment of 
debts, the creditors have no specific lien 
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upon it, as they have upon real estate. The 
legal title to personal estate vests in the ad- 
ministrator and is changed by a distribu- 
tion to the hen-s. Their right on the death 
of the intestate is a vested and ti-ansmissible 
equitable right, subject to the exhaustion of 
the property by the payment of debts and 
charges; they receive the legal title and the 
possession through the medium of a distri- 
bution. Griswold v. Bigelo^v, 6 Conn. 258; 
Kingsbm-y v. Scovill, 26 Conn. 3i9. The 
com*t of probate does not seem to have been 
vested with authority, after a distribution 
of personal property, to compel a reconvey- 
ance by the heirs, or a sale by the adminis- 
trator, or to compel a conti'ibution. It can- 
not enforce a decree against the heirs by at- 
tachment for contempt, unless authoiized by 
statute. But the administrator or executor 
who has conveyed the personalty in obe- 
dience to the order of the court of probate, 
and not by his voluntary act, may bring a 
bill in equity to compel the heirs who re- 
ceived such estate to contribute to the ex- 
tent of the estate so received, and pay the 
newly accrued debt, and the expenses of the 
representative in defending against the 
claim. 1 Story, Eq. Jur. § 503; Lupton v. 
Lupton, 2 Johns. Ch. 614. The executor or 
aclminisii'iJt.or may bring such a bill, al- 
though there is real estate in the possession 
of the heir or alienee which has not been 
sold by order of the court of probate. 

The creditor whose right of action accrued 
after the time limited by the court of pro- 
bate for the exhibition of claims, and who 
has obtained judgment against the executor 
in a suit instituted within the statutory 
time, may also proceed by bill in equity 
against the heirs or legatees of a solvent 
estate who have received personal estate 
from the representative, for contribution to 
the extent of the estate which they have re- 
ceived. Booth V. Starr, 5 Day, 419. 

The general principle that creditors of an 
estate have a remedy in chancery after dis- 
tribution against legatees for contribution 
has been elsewhere well recognized. 1 Story, 
Eq. Jm*. § 503; Riddle v. Manderville, 5 
Cranch [9 U. S.] 322. The second case of 
Booth V. Starr, in which the property in the 
possession of the guardian of the sole heir 
was personal property, has not been over- 
ruled or dissented from by the courts of 
this state. The other modern Connecticut 
cases in regard to the means of enforcing 
payment of a claim against a deceased per- 
son's solvent estate which accrued after set- 
tlement, were cases in which there was dis- 
tributed or undistributed real estate in the 
possession of the heirs, or in which there 
was personal property of the estate in the 
hands of the executor. In such cases it is 
said that the remedy must be by suit against 
the administrator or executor, if he refuses 



to pay the debt. After judgment, the real 
estate can be subjected to the payment of 
the debt No method of reaching tlie real 
estate has been pointed out except by sale 
through the intei-vention of the court of pro- 
bate. Bacon v. Thoip, 2T Conn. 2.")!; Haw- 
ley V. Botsford, Id. SO. When personal 
estate has been distributed, the heirs can 
be made to contribute and pay the creditor, 
after judgment in an appropriate suit has 
been obtained -against the representative, 
and contribution can be obtained by bill in 
equity. If both real and personal estate 
have been distributed, it is not necessary 
that the real estate should be exhausted be- 
fore the creditor can bring his bill in equity 
against the heirs for contribution. 

It has been suggested that the real estate 
in the possession of the heirs may be sub- 
jected to payment of the judgment debt by 
scire facias prayed out by the creditor, 
upon the ground that the heii-s have become 
chargeable with payment of the judgment, 
and that execution upon the scire facias 
may be levied upon the real estate. 1 do 
not examine this question, because the gen- 
eral practice in the United States seems to 
have been to subject lands to the payment 
of debts through the intervention of the 
courts of probate, unless some other course 
is authorized by statute. 

Let judgment be entered for the defend- 
ant 
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DAYIS V. VAN ZANDT. 

[2 Cranch, C. C. 208.] ^ 

Circuit Court, District of Columbia. June 
.Term, 1820. 

Limitations— New Promise. 

A promise to pay "when able" will take the 
case out of the scatute of limitations, without 
proof that the defendant has since been able to 
pay the debt. 

At law. Assumpsit against the maker of 
a note. The defendant pleaded the statute 
of limitations. Upon the trial the plaintiff 
proved that within three years the defend- 
ant promised to pay when he should be able. 

IVIr. WaDach, for defendant contended that 
the plaintiff must prove that the defendant 
is or has been, since the promise, able to pay. 

But THE COURT (nem. con.) said it was 
not necessary to prove that fact to take the 
note out of the statute of limitations. The 
action is brought on the note, and not on the 
new promise. 

But see Wetzel v. Bussard, 11 Wheat. [24 
U. S.] 309; Read v. Wilkinson [Case No. 11,- 
611]; Lonsdale v. Brown [Id. 8,492]. 

* [Reported by Hon. William Cranch, Chief 
Judge.] 



DAVIS (Case No. 3,657) 



[7 Fed. Cas. page 182j 



Case No. 3,657. 

DA'NIS V. WALLACE et al. 
[3 Cliff. 123.3 ^ 

Circuit Court, D. Massachusetts. May Term, 

1868. 

DeMUUUAGE — AOQUIESCEXCE IK Delat — Cdstom- 

ARY DjSCirAKGIC — CCSTOM. 

1. A vessel was chartered under a contract that 
she was to have "three working days to load" 
at the port of lading, and quick despatch in dis- 
charging at the port of discharge. On arrival 
at the port of discharge, the master notified the 
charterers, and was requested to call the fol- 
lowing day, and received no orders as to his 
place of discharge till after the lapse of three 
days, when he went to the place to which he 
was directed. Kothiug appeared to show that 
the delay was claimed as a matter of right by 
the consignees, but rather as a request volun- 
tarily acceded to by the master. Held, that the 
libeliant was not entitled to recover the rate of 
demurrage per diem, stipulated in the contract, 
for three days' detention. 

[Cited in Teilman v. Plock, 21 Fed. 350; Mc- 
Leod V. Sixteen Hundred Tons of Nitrate of 
Soda, 55 Fed. 531.] 

2. After reaching the wharf designated by the 
consignees as the place of discharge, the libel- 
la >>t's ■■•pssel was detnined four days before the 
unloading was completed: three by reason of 
t..M oo-rm at the wnan beiiig occupied by another 
vessel for whose departure the libeliant was 
compelled to wait; one in consequence of the 
lack of teams to take the cargo away. Bcld, 
that libeliant was entitled to recover the stipu- 
lated demurrage per diem for these four days of 
delay. 

[Cited in Futterer v. Abenheim, Case No. 5.- 
IW; Carsanego v. Wheeler, 16 Fed. 254; 
Gronstadt v. Withoff, 21 Fed. 254. Ap- 
plied in Williams v. Theobald, 15 Fed. 409.] 

3. The contract in this case contained a 
clause that the cargo should be "received and de- 
livex'Cd at the ports of lading and discharging 
as customary.*' Held, this clause referred to 
the manner of receiving and delivering the ear- 
go and had no reference to the question whether 
the libellant's vessel was justly required to wait 
her turn at the wharf, where she was ordered 
to discharge by the consignees. 

[Cited in Sleeper v. Puig, Case No. 12,940; 
Lindsay v. Cusimano, 12 Fed. 507; Mott 
V. Frost, 47 Fed. 84.] 

4. Consignees cannot select a place of dis- 
charge within a port which would necessitate 
greater delay in discharging than the charter 
allowed. 

[Cited in O'Rourke v. Two Hundred and 
Twenty-One Tons of Coal, 1 Fed. 620; 
Moody V. Five Hundred Thousand Laths, 
2 Fed. 609.] 

5. Proof of usage at a port, in respect to the 
reception or delivery of a cargo may be received 
to interpret the meaning of obscure or equivocal 
language in a contract, or in the 'absence of ex- 
press stipulation, but demurrage is a matter of 
contract, the provisions of which usage cannot 
modify. 

[Cited in Fish v. One Hundred and Fifty Tons 
of Brown Stone, 20 Fed. 202.] 

Admiralty appeal. Libel [by Samuel L. Da- 
vis against William W. Wallace] for demur- 
rage. The schooner Samuel Fish was char- 
tered by the libeliant to the respondents, to 
bring a cai-go of coal from Georgetown or Bal- 



^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



timore,as tbey might elect, to Boston, at a cer- 
tain fi'eight per ton, and it was agi'eed that the 
respondents should have three working days 
to load at Georgetown, and quick despatch 
in discharging at Boston. In case the vessel 
should be longer detained, they were to pay 
demurrage at the rate of §35 per day, pro- 
vided such detention should happen by their 
own or their agent's default It was f m-ther 
agi-eed that the cargo should be received 
and delivered as custoniarj', at the ports of 
loading and discharging. The schooner took 
a full cargo of coal at Baltimore, July 7, 1SG3, 
and arrived at Boston, Thm-sday, the 23d ot 
July. The master promptly reported his ar- 
rival to the charterers. When informed that 
the schooner had aiTived, they replied that 
they had nothing to do with tlie cargo, and 
referred the master to the shippers and con- 
signees. Due notice was given the con- 
signees, and they informed the master thai 
the cargo was not sold, and requested him to 
call again, on the next day, which he did. 
On Satm-day, following the arrival of the 
schooner, the consignees directed the master 
to proceed to a certain wharf in South Boston 
to discharge. He reached the designated 
whai'f on Sunday, but finding another vessel, 
which had not commenced to unload, he no- 
tified the chailerers that he had no place ar. 
which to unload his vessel. The libellant's 
vessel, however, lay there until the following 
Thursday, when the ressel that had previous- 
ly occupied the berth at the wharf went 
away, and the Samuel Fish hauled up and 
commenced to discharge. She commenced 
to discharge in the afternoon, but was de- 
layed one day for want of teams to take 
away the cargo, and did not complete the 
discharge until the following Thursday. 
Damages were claimed by the libeliant for 
failm-e to comply with tlie stipulations of the 
charter-pai'ty. In'the disti-ict court a decree 
was entered in favor of the respondents. 
[Case not reported.] 

J. C. Dodge, for libeliant 

First Did this vessel have "quick de- 
spatch," according to the conti-act? Second. 
If she did not, did the detention happen by 
the default of the charterer? 

1. Let us first ascertain the meaning of the 
term "quick despatch," in its application to 
the loading and discharging of vessels. Th6 
law seems to be settled, that in the absence 
of any express conti-act authorizing delay in 
dischai-ging, or usage so well settled and uni- 
form as to raise an implied conti-act the con- 
signee is bound to receive the cargo as soon 
as he is notified of the readiness of the car- 
rier to deliver it No doubt in this as in 
every other case of a contract in which time 
of performance is not stated, we may apply 
the formula of "reasonable time," but this 
does not imply delay for the convenience or 
profit of tlie consignee, any more than in 
land carriage. The couti-act is, to cai-ry and 
deliver the cargo. There is nothing in it au- 



[7 Fed. Cas. page 183] 



(Case No. 3,657) DAVIS 



tliorizin^ the consignee to use tlie vessel as a 
storeliouse. The liabilities of a carrier are 
very onerous, and are not to be proti-acted 
beyond the conti-acL If the cargo is not re 
ceived by the consignee when offered, it re- 
mains in possession of the carrier, not as car- 
rier, but as bailee in deposit But the car- 
rier has not stipulated to assume this new 
relation to the cai*go; and if he does so at 
the rec[uest or for the convenience of the con- 
signee, the law implies a promise of pay- 
ment for this new service. Clendaniel v. 
Tuckerman, 17 Barb. 184, and the cases there 
cited; Salmon Falls Manuf'g Co. y. The Tan- 
gier [Case No. 12,265]; Richardson v. God- 
dard, 23 How. [64 U. S.] 28, 40. Such being 
the legal rights of the parties without a spe- 
cial conti'act, and in the absence of usage, 
it cannot reasonably be pretended that less 
tlian this was intended when they contracted 
for "quick despatch." The truth is, that 
tiiese words were inserted in the contract, 
to guard against being detained by virtue 
of a usage that has grown up in Boston, to 
wait three days, in the absence of a contract, 
before having a berth at which to dischai'ge. 
The pui'pose was, to give this vessel the same 
rights she would have had by law, without 
the usage. 

2. Was this detention by the default of the 
charterers or their agents? The term means 
failure on the part of the charterers to per- 
form what they are bound to perform by 
the charter. If the vessel does not have 
"quick despatch" because the charterers, or 
persons standing in their place, fail to re- 
ceive the cargo, the demux-rage is* due. If 
the delay is caused by neglect on the part 
of the vessel to deliver the cargo, then it 
would not be due. See the use of the term 
in Abb. Shipp. 307. See Randall v. Lynch, 
2 Camp. 352-356. Under our charter with 
the defendants, a cargo is taken on board 
consigned to Lewis Audenried & Co., at Bos- 
ton, but no particular wharf is specified. We 
arrive; the defendants refer us to the con- 
signees, who order us to How's wharf at 
South Boston, And there most of the de- 
tention takes place. Our claim is, that when 
we reported, we should have been sent at 
once to a berth where unloading might be 
commenced without delay, and that the 
cargo shoidd have been received without in- 
terruption for want of teams. It seems a 
practice has grown up in Boston for a ves- 
sel arriving with coal under the ordinary 
bill of lading only, without a charter or 
any stipulation as to time of discharging, 
to wait tliree days, if the consignee desires 
it, for him to sell the coal. I do not stop 
to inquire whether this is a good custom, 
because, under om* stipulation for "quick 
despatch," the custom has no application 
to us. It cannot control om* express contract. 
The Reeside [Case No. 11,657] ; Macomber v. 
Pai-kei-, 13 Pidc. 176, 182. It will be found 
that in every case relied upon by respondents, 
that tlie vessel had undertaken, expressly or 



by implication, to load or unload her cargo 
at a particular wharf or dock. 

David Thaxter, for respondents. 

Upon all the evidence, it is therefore fair 
to say that these facts are not in controversy, 
to wit: That coal-laden vessels discharge at 
coal wharves to which they are assigned. 
That the capacity of these wharves is lim- 
ited. That the peculiarities of the trip often 
bring a large fleet of vessels here, requiring 
them to wait their turns at the wharves at 
which they are to discharge. That vessels 
do invariably wait their tm*n in discharging, 
upon being assigned a wharf. Now it is 
well settled that in the absence of any ex- 
press agreement, fixing the time for unload- 
ing, the law implies a conti'act to unload in 
the usual and customary time for unloading 
such a cargo, having reference to the usual 
and customary manner of discharging, such 
as waiting tm-ns, at the port of discharge. 
Rodgers v. Forresters, 2 Camp. 4S3; Bur- 
mester v. Hodgson, Id. 488; Nichols v. Trem- 
lett [Case No. 10,247]; 2 Holt, Shipp. -27; 
Maude & P. Shipp. 177; Lawes, Chart. Part. 
133; ilacl. Shipp. 445; Harris v. Dreesman, 
25 Eng. Law & Eq. 526; Parker v. Winlow, 
7 EL & Bl. 942. It appearing, therefore, that 
the waiting for tm'ns is a matter of frequent 
constant occurrence at this port, and that it 
is the invariable rule for vessels to wait their 
turn in discharging, to entitle the libellant to 
recover for any detention thus caused, he 
must show an express agreement to pay for 
such detention, or such a weU-established 
and recognized usage to pay so known to 
the trade as to be recognized and treated as 
part of the contract. It is to be borne in 
mind that respondents' sole liability for any 
detention rests upon this proviso: "Provided 
such detention shaU happen hj default of the 
said parties of the second part (the respond- 
ents) or their agent" This clause, peculiar 
to American charter-parties, has received a 
judicial consti'uction by the state court— the 
only consti-uction of which it is capable if it 
is to have any operative value in the con- 
tract Towle V. KetteU, 5 Gush. IS. It ap- 
pears by the fii-st article of the libel, admit- 
ted in the answer, that the libellant, the mas- 
ter of the schoonei-, sailed her "on shares," 
having the exclusive management, naviga- 
tion, and conti-ol of her. That this created 
him owner pro hac vice of the schooner is 
well settled. Thomas v. Osborn, 19 How. 
[60 U. S.] 22; Webb v. Peirce [Case No. 17,- 
320]. Having this authority as owner, he 
made this charter with the defendants, and 
with the same authority he made the con- 
tract with L. Audenried & Co. to t-ansport 
and deliver the coal in question according 
to the terms of the bill of lading then signed 
by him, and under which it was shipped. 
Even if he had not been, as he was, owner 
pro hac vice, but merely master, yet under 
this charter-party the custody of the vessel- 
would remain in. her owners, and the master 
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■would be their agent, and in giving this bill 
■of lading the owner would be bound thereby 
as against the shippers. The Freeman v. 
Buckingham, 18 How. [oD U. S.] 182. Now, 
this bill of lading is in the usual form, with- 
out any stipulation in regard to the time and 
manner of deliverj'-, and, therefore, requires 
the master to deliver, and the shippers oi' 
consignees to receive, as, and only as, cus- 
tomary; that is, in the time which would 
be required to discharge her in the usual and 
customary manner; and this cargo, as has 
been seen from the testimony, was so dis- 
charged and received. It is submitted, how- 
ever, that, by the ti*ue consti-uction of the 
chartei'-party, the contract for delivery is 
substantially the same as that which the 
law implies in the absence of any express 
agi-eement, as in the case of an ordinary bill 
of lading. The manner of delivery must 
necessarily affect the time in which delivery 
can be made, and any provision for the quick 
despatch of a vessel, which also provides 
that such delivery shaU be made in the cus- 
tomary manner, can only be interpreted with 
reference to the manner in which the vessel 
is discharged. Plenary evidence that such 
was the construction intended by the par- 
ties may be found in the provision in regard 
to the lading of the vessel. It cannot be 
doubted that the time actually required to 
discharge a cargo of coal, the vessel hav- 
ing a berth and all the conveniences for dis- 
charging, was known to the libellant, who 
was familiar with the trade; yet while he 
limited the exact time for loading, for dis- 
charging he stipulated that she should be 
discharged in the customary manner with 
quick despatch. It is obvious that the par- 
ties agreed that the vessel should discharge 
as other vessels discharge, but that there 
should be no default in the defendants while 
thus discharging her to give her quick de- 
spatch. 

CLIFFORI), Curcuit Justice. Thirteen days 
elapsed in the efforts to secure a berth and 
in discharging the cai-go, without reckoning 
the day of the arrival or the day the dis- 
charge was completed. Prior to the direc- 
tions given to proceed to the wharf at South 
Boston, it may reasonably be inferred that 
the master acquiesced in the neglect to des- 
ignate a place for the discharge of the cargo; 
and if so, then the day of the arrival of the 
schooner and the Friday and Saturday fol- 
lowing should be deducted. Perhaps Sunday 
was spent in getting to the wharf and in 
preparations for unlading. Whether the sec- 
ond notice to the charterers was given on 
Sunday afternoon or Monday morning does 
not appear; but computing the delay in the 
most favorable light for the respondents, it 
is clear that there was a loss of three, if not 
four, fuH days for the want of a place to dis- 
charge and deliver the cargo before the 
stevedores were able to commence the work. 
They also lost one day afterwards for the 



want of teams to take the coal away, mak- 
ing at least four days of unnecessary delay, 
for which the respondents are clearly respon- 
sible, unless the defence set up in the an- 
swer can be maintained. Payment for six 
days' delay is claimed in the libel, but it 
seems to the com't, for the reasons already 
suggested, that none of the time prior to the 
arrival of the schooner at the wharf in South 
Boston should be reckoned against the re- 
spondents. The defence set up in the answer 
is, that the schooner on her arrival was di- 
rected to a certain wharf to discharge, that 
she had a berth at that wharf in her regular 
tm-n, and that the master was enabled to 
commence the dischai-ge of the vessel within 
the time and in the manner establip^^pd by 
the usage and custom of the port for ijo un- 
lading of vessels engaged in the coal and 
other coasting trade. The admission of the 
answer also is, that the schooner, when she 
proceeded to the wharf where she was di- 
rected to discharge, found the berth occupied 
by another vessel, and was obliged to wait 
for a tmTi until that vessel completed her dis- 
charge, and the period of delay, as stated in 
the answer, is somewhat longer than is 
shown in the proofs. A delay beyond what 
is ordinarily necessary during the dischai'ge 
of the vessel is also admitted in the answer, 
but it is ascribed to the inability of the con- 
signees to obtain stevedores, in consequence 
of the extreme heat and large arrival of coal, 
and not to the want of teams to remove the 
coal, as alleged in the libel. The respondents 
in argument make two points of defence on 
which they chiefly rely: First, they contend 
that the consignees had a right to select the 
wharf where the schooner was to dischai-ge, 
and that if the berth was occupied by anoth- 
er vessel when she arrived there, she was 
bound to wait her tm*n without any charge 
for demiuTage; second, that vessels arriving 
at this port loaded with coal not previously 
sold hy the consignees are, if requested, 
obliged by the usages of the port to wait 
three days before commencing to discharge, 
to give the owners of the coal an opportunity 
to effect a sale. Whether the consignees ef- 
fected a sale of the coal before they desig- 
nated a place for dischai-ging the same does 
not appear, but it does appear that the wharf 
designated belonged to a third person, and 
was not one occupied by the consignees. 
Undoubtedly the consignees, as the agents of 
the charterers, had a right to designate the 
place where the vessel should discharge the 
cargo, but it must be one within the terms 
of the charter-party. They could not go out 
of the port of destination, nor could they se- 
lect one within the port which would involve 
greater delay in discharging than the chai'ter 
allowed. Express reference was made in the 
bill of lading to the charter-party, so that the 
consignees had no greater rights than the 
charterers. The charterers were allowed 
"three working days to load" at the port of 
departure, and they stipulated to make 
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"quick despatch in discharging at" the port 
■of destination; and the consignees had the 
same rights and were bound by the same ob- 
ligations. Reference is made by the re- 
spondents to the stipulation in the charter- 
party that the cargo "shall be received and 
delivered at the ports of loading and dis- 
charging as customary." But it is evident 
that that clause refers to the manner of re- 
*ceiving and delivering the cargo, and that 
it has nothing to do with the question imder 
.consideration. Where there is no special 
■conti'act, the usage of the port in respect to 
.the reception and delivery of the cargo, in 
controversies between the ship-owner and 
-the consignee, is frequently a very material 
'Consideration; but demurrage is a matter of 
contract, and it is well-settled law that usage 
cannot prevail over or nullify title express 
provisions of a contract Bliven v. New Eng- 
land Screw Co., 23 How. [64 XJ. S.] 431; Add. 
Oont 970. Proof of usage is admitted either 
to interpret the meaning of the language of 
■the contract or to ascertain its nature and 
effect in the absence of express stipulation, 
and where the meaning is equivocal or ob- 
scm-e; but the proof of usage is not admitted 
to contradict express stipulations, or to vary 
the language employed by the parties where 
their meaning is expressed in plain and un- 
ambiguous terms. The Reeside [Case No. 
ll,Go7]. Such delay as occm-red before the 
schooner arrived at the wharf designated by 
the consignees will be left out of view at 
present, and wiU be separately considered in 
■examining the second groimd of defence. 
First defence is, that the schooner was prop- 
erly required to wait her turn at the wharf 
where she was directed to discharge by the 
consignees. By the terms of the charter- 
party the schooner was entitled to quick 
despatch at the port of discharge; and the 
libellant contends that the proposition of the 
respondent is in dh*ect conflict with the stip- 
ulation of the charter-party. Demmi-age is 
the sum fixed by the contract of affreight- 
ment as "a remuneration to the ship-owner for 
the detention of the ship beyond the lay- 
days allowed for loading or unloading the 
vessel. Maude & P. Shipp. 176; Pars. Mar. 
Law, 261. Stipulations are usually inserted 
in charter-parties and bills of lading, to pre- 
vent disputes and define the rights of parties 
in case of unforeseen delays in loading or un- 
loading, specifying that a certain number of 
days called running or working days are al- 
lowed for that pm-pose, and it is frequentiy 
stipulated that the charterer or freighter may 
delay the ship for a further specified time at 
an agreed price per day for such over-time. 
Sometimes the contract is, that the vessel 
shall be loaded and discharged in the usual 
time, or within a reasonable time after her 
arrival in port, or that the freighter shall be 
allowed the usual and customary time to 
load or unload at the port of loading or dis- 
charge. In other cases the contract of af- 
freightment is without any such definite con- 



dition; but even in those cases the owner, if 
the ship is improperly detained, may fre- 
quentiy have a special claim to damage in 
the nature of demmrage. The settied rule is, 
where the conti-act of affreightment express- 
ly stipulates that a given number of days 
shall be allowed for the discharge of the car- 
go, that such a limitation is an express stip- 
ulation that the vessel shall in no event be 
detained longer for that pm-pose, and that if 
so detained, it shall be considered as the de- 
lay of the freighter, even where it is not oc- 
casioned by his fault, but was inevitable. 
Field V. Chase, Hill & D. 51. Where the con- 
tract is, that the ship shall be unladen within 
a certain number of days, it is no defence to 
an action for demurrage that the overdelay 
was occasioned by the crowded state of the 
docks, or by port regulations, or government 
restraints. Detention of the vessel for load- 
ing or discharging longer than the time al- 
lowed by the contract entities the owner to 
the stipulated demurrage, although it was 
impossible to complete the work within that 
time by natural causes. Randall v. Lynch, 2 
Camp. 352; Barret v. Dutton, 4 Camp. 333; 
Hin V. Idle, Id. 327; Fm-neU v. Thomas, 5 
Bing. 188. Much reliance is placed by the 
respondents upon the case of Kodgers v. For- 
resters, 2 Camp. 483; and also upon the case 
of Burmester v. Hodgson, Id. 488; but it is 
quite dear that they are not applicable to the 
present ease, tmless it be held that the words 
"quick despatch in discharging" have no 
meaning whatsoever. Stipulations, express 
or implied, that the ship shall not be de- 
tained beyond the period or periods specified 
in the conti-act of affreightment are not con- 
trolled by the usage of the port where the 
vessel is to load or discharge; and if the 
freighter detains the vessel beyond the time 
specified, he is liable to an action on the con- 
tract adapted to the nature of the insti-ument 
and the practice of the jurisdiction where 
the suit is brought. Abb. Shipp. 303; Clen- 
daniel v. Tuckerman, 17 Barb. 184. Just 
prior to the anival of the plaintiff's vessel 
an unusual number of other vessels arrived 
at the defendant's wharf for the purpose of 
discharging their cargoes. They had been 
held back for a time by a storm, but being 
first at the wharf they were entitled to prior- 
ity in turn. The consignee had but one 
wharf, and he offered to prove the ch-cura- 
stances at the trial, as an excuse for the de- 
laj"-, but the judge excluded the evidence, and 
the com*t of appeals held that it should have 
been admitted. A direct admission, however, 
is made in the opinion that the defendant 
would be liable, if he was in fault, in suffer- 
ing such an accumulation of craft, laden with 
cargo for himself, for the same whai-f , at the 
same time. But the court also ruled that 
where there is an express contract, the par- 
ties are held sti^ictiy to its terms, and that no 
excuse, as a general rule, is available in such 
cases for delay; considering that the whole 
delay in that case did not exceed two days, 
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it may be that the decision is correct, upon 
the ground that the discharge, in view of the 
circumstances, Avas within a reasonable time. 
Conceding the correctness of that decision, 
still it cannot affect the case at bai*, as by 
the express terms of the charter-parly the 
owners of tlie vessel were entitled to quick 
despatch in dischai'giug, and it cannot be ad- 
mitted that thirteen days' delay was not a 
violation of that provision. Parties may con- 
tract as they please, but their contracts must 
be construed and executed as they are made. 
They may conti-act that the ship shall wait 
any number of days before commencing to 
load or discharge, and that the freighter shall 
have any number of lay-days, with or with- 
put cliarge, or none at all, or that the ship 
shall load or discharge in turn; but any such 
special arrangement, enlarging the time for 
loading or discliarging, is matter of special 
contract. Even the covenant to load with 
usual despatch excludes every delay on tlie 
part of the sliipper beyond "the ordinary 
time for bringing the cargo to the place of 
landing and loading." Keai'on v. Pearson, 7 
Hiu'l. & N. 3SG. Viewed in the most favor- 
able light for the respoudents, it must be un- 
derstood that the stipulation for quick de- 
spatch in discharging excludes all delay save 
the time employed in unloading and deliver- 
ing the cargo, except what is occasioned by 
natural causes beyond the conti'ol of the 
party conti'acting. Such exception was de- 
nied in the case of Kearon v. Pearson, ai^d 
it is clear tliat it cannot be admitted where 
the covenant is only for usual despatch; it 
cannot be admitted In cases like the present. 
The power to designate the place of dis- 
charge belongs to the consignee, but he is 
bound to select a place where the ship will 
encounter no delay beyond the time neces- 
sary for the unloading of the vessel where 
the delivery and reception of the cai'go is re- 
quired by law. The Eddy, 5 Wall. L72 U. S.] 
490; The Bird of Paradise, Id. 545. Delay 
beyond that, if occasioned by natm-al cause 
over which the defendant has no conti"ol, 
may, perhaps, be excused in a case where 
there is no express contract as to time, but 
that question does not arise in this case, and 
no decided opinion is expressed upon the sub- 
ject. Enough has already been remarked to 
show that, in the view of the comi:, the sec- 
ond question presented by the respondents 
does not arise in the case, for the reason that 
the master appears to have acquiesced in tlie 
delay without complaint or notice to the re- 
spondents that he should hold them respon- 
sible. When told tliat the coal was not sold, 
and requested to call on the following day, 
if he did not intend to acquiesce in the con- 
sequent delay, he ouglit to have said so, or 
ill some manner to have signified to the con- 
signees that he did not waive tlie right of the 
ship-owner. Nothing appears in the record 
to waiTant the conclusion that the delay at 
that time was claimed by the consignees as 
matter of right; but in view of the circum- 



stances it is much more reasonable to infer 
that it was but a request, and as such was- 
voluntarily acceded to by the master. Re- 
garded as a claim of right, very strong 
doubts are entertained whether it could be 
sustained in any case, and it is quite clear 
that such a usage, if proved, can never avail 
as a defence where it comes in conflict with 
the terms of the contract. Usage is never 
held to make a contract, and proof of it will 
never be admitted to contradict a conti'act 
expressed in clear and unambiguous terms. 
The libellant is entitled to recover for four 
days' unnecessary delay of the schooner in. 
discharging at the port of destination. 

The decree of the district court is re* 
versed, and let a decree be entered for the^ 
libellant. 
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DAVIS V. WEED. 

[44 Conn. 5G9; 2 Nat. Bank Cas. (Browne) 115.], 

District Court, D. Connecticut 1877. 

A.DMINISTUATORS — CLAIMS PRESENTED AFTER SET- 
TLEMENT — AsSESsiiEST OX National Bank 
Stock — Liability of Estate. 

[1, Under the Connecticut statutes, real and 
personal estate are alike a fund for the payment 
of debts, and both are assets in tlie bauds of the 
administrator.] 

[2. Failure to exhibit against a solvent estate,, 
within- the time limited for presentation of ex- 
isting claims, a claim which accrued after the 
limitation expired, is not a bar to its payment, 
provided it be presented within one year after 
it accrued. Following Hawley v. Botsford, 27 
Conn. 80; Bacon v. Thorp, Id. 251.] 

[3. The order of a court of probate settling the 
administrative account, and the distribution of 
real or personal estate to the heirs, do not pre- 
vent such estates being subjected to the pay- 
ment of a debt of the solvent intestate which ac- 
crued after the settlement of the estate. Dis- 
tribution is not necessarily the final consum- 
mation of the administrator's powers, and is not 
necessarily a complete settlement of the estate. 
Following Griswold v. Bigelow, 6 Conn. 258; 
Seymour v. Seymour, 22 Conn. 272; Booth v. 
Starr, 5 Day, 419.] 

[4. Where an administrator of a solvent estate 
denie-s the validity of a claim against the estate 
accruing after the time appointed for the exhibi- 
tion of existing claims, or after distribution, it 
is necessary that the validity of the claim should 
be determined by suit thereon against the ad- 
ministrator before a court of common-law or 
equity jurisdiction. A court of probate has no 
original jurisdiction to allow or reject disputed 
claims against a solvent estate.] 

[5. A receiver of an insolvent national bank 
has a valid claim for an assessment against the 
estate generally of a deceased stockholder, wha 
died prior to the insolvency of the bank, but 
whose stock had not been transferred at the 
date of the comptroller's ordfer making the as- 
sessment.] 

[6. Rev. St. § 5152, does not affect the liability 
of the estate of a deceased stockholder in a na- 
tional bank to an assessment on the shares while 
such estate is in course of settlement. The 
principal object of that section was to prevent a 
personal liability from running against execu- 
tors, administrators, trustees, or guardians, who 



[7 Fed. Cas. page 187] 



(Case No. 3,658) DAVIS 



had purchased as trustees, or in whose names 
stock belonging to the trust estates had t>een 
placed.] 

Walter Howe and T. M. Davis, for receiver. 
Samuel Fessonden and Henry C. Robinson, 
for defendant. 

SHU^MAN, Distiiet Judge. This is an ac- 
tion at law brought by [Theodore M. Davis] 
tlie receiver of the Ocean National Bank, of 
the city of New York, to recover an assess- 
ment which is claimed, under the facts here- 
inafter stated, to be due from the defendant 
[Harvey H. Weed] as administrator de bonis 
non x>f the estate of Nathaniel Weed. The 
parties agreed by stipulation in wrlling, waiv- 
ing a jiu-y, that the case should be tried by 
the com-t. The pleadings subseqtuently ter- 
minated in a demurrer to the special plea 
of the defendant. 

The declaration alleges the organization of 
Uie Ocean National Bank, of the city of New 
York, as a national banking association; its 
failure on December 12th, 1871, to pay and 
redeem its circulating notes; the prx)test of 
said notes; the appointment of the plaintiff 
as receiver by the comptroller of the cm-ren.y; 
the plaintiff's acceptance of said ofllce; the 
ascertainment by the comptroller that the as- 
sets of the bank are insufficient to pay its lia- 
bilities, and that it is necessaiy to enforce the 
individtial liability of the stockholders; the 
order of tlie comptroller, dated January 19th, 
1877, making an assessment of forty per cent, 
of the par value of the shares held by each 
shareholder, payable in two instalments, to 
wit, $10 per share on February 26th, 1877, 
and §10 per share on April 2Glh, 1877; and 
the order of the comptrollor to institute suits 
for the enforcement of said liability. The 
declaration fm*ther alleges as follows: About 
the time of the failure of said bank, Na- 
thaniel Weed died intestate, leaving a large 
real and personal estate; at the time of said 
failure he was the owner of 5M shares of 
said bank; on or about September 9th, 1872, 
Harvey A. Weed was duly appointed admin- 
isti-ator of said estate; subsequently Harvey 
A. Weed died, and on or about December 3d, 
1872, the defendant Hai-vey- H. Weed was 
duly appointed administrator de bonis non 
upon the estate of Nathaniel Weed, who ac- 
cejjted said trust, and is now said adminis- 
trator; demand was made on March 22d, 
1877, and on June 12th, 1877, for payment of 
said respective instalments, and by reason of 
the premises the defendant is liable to pay 
said assessment. 

The defendant pleaded specially the follow- 
ing facts: The said Nathaniel Weed died in 
January, A. D. 1871, intestate. That after- 
wards, on the 9th day of September, A. D. 
1S72, one Harvey A. Weed was duly appoint- 
ed and qualified as administrator of his (said 
Nathaniel's) estate; six months from the date 
of said appointment was by the court of pro- 
bate for the district of Stamford, which was 
the domicile of said intestate, limited as the 



time for creditors to present their claims 
against said estate; no claim in behalf of this 
plaintiff was rendered by said administrator; 
all claims theretofore presented against said 
estate were paid and settled, and said estate 
was settled according to law. Afterwards 
said Harvey A. Weed died, and on the 3d day 
of December, A. D. 1872, defendant was ap- 
pointed administrator of the estate of said 
Nathaniel which had not been already ad- 
ministered; the defendant hath fully admin- 
istered all and singular the goods, chattels 
and estate which were of the said Nathaniel 
Weed, deceased, at the time of his death, and 
which have never come to the hands of the 
said defendant administrator, &c., to be ad- 
ministered; and the said defendant hath not, 
nor on the day of the plaintiff's writ in this 
behalf, or at the time of commencing this suit, 
or at any time since had, any goods, chattels 
or estate which were of said Nathaniel Weed 
at the time of liis death in the hands of said 
administrator, &c., to be administered. And 
the defendant has not now, and did not on 
the day of the demand set up in plaintiff's 
writ, nor at the commencement of this writ, 
nor at any time since either of said dates 
have in his hands any estates or funds be- 
longing to the estate of said Nathaniel Weed, 
or which were said Nathaniel Weed's at the 
time of his death. Said Nathaniel Weed's es- 
tate, after the death of said Harvey A. Weed, 
was treated as the estate of said Harvey A. 
Weed, and distributed among his heirs at law. 

In this state of pleadings, the defense is 
two fold: 1st. It being admitted that the 
estate of Nathaniel Weed had been settled ac- 
cording to law prior to the demand, and that 
there were no assets in the hands of the ad- 
ministrator at the time of the demand, and 
that he has fully adminstered the estate, and 
that no assets have come to his hands as 
administrator since the demand, no judgment 
can be rendered against him. 2d. That, inas- 
much as the insolvency of the bank occm'red 
aftt.'r the death of the intestate, when the 
title of the stock became vested in the ad- 
ministrator, no debt or liability existed at 
any time against the estate; that the liabll ty, 
if any, was against the administrator, who 
by section 5152 of the Revised Statutes is 
freed from personal liability, and is only lia- 
ble to the extent of the trust estate and funds 
in liis bauds at the time of the demand. The 
plaintiff does not claim that a judgment de 
bonis propriis can be rendered against the de- 
ft'udant. 

I. The first question requires an examina- 
tion of the statutes of Connecticut in regard 
to the settlement of estates, and in regard to 
the presentation, allowance and payment of 
claims against the estates of solvent de- 
ceased persons. The settlement of estates 
in Connecticut is regulated by statute. A 
time is limited by the court of probate for 
the exhibition of claims against the estate 
of a deceased person which is represented 
.by the executor or administrator to be in- 
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solvent, and every creditor wlio lias not ex- 
hibited liis claim within the time limited is 
debarred unless he can show some estate not 
in the inventory. In the case of an estate 
which is actually insolvent, the proceedings 
under the orders of the com-t of probate, by 
which all the estate has been actually paid to 
the claimants who have proved their claims 
within the limited time, are a bar to claims 
which subsequently accrue and have not been 
proved. But it is provided that, where an 
estate which has been represented insolvent 
turns out to be solvent, "the rights of all 
persons having claims against such estate 
subsequently accruing, and which shall not 
have been exhibited to the commissioner 
within the time limited for the exhibition of 
claims, shall be the same in respect to any 
estate of ruch deceased pei'son remaining 
after the payment of tlie claims allowed by 
them, as they would have been in regard to 
such remaining estate, if said estate had al- 
ways been ti-eated as a solvent estate." Ex- 
isting claims against a solvent estate must be 
presented to the representatives of the es- 
tate within the time limited by the court of 
probate; "but any creditors not inhabitants 
of this state may exhibit their claims against 
any estate which has not been represented in- 
solvent, at any time within two years after 
publication of such notice, and shall be en- 
titled to payment only out of the clear estate 
remaining after the payment of the claims ex- 
hibited in the time limited; and when a 
right of action shall accrue after the death 
of the deceased, it shall be exhibited with- 
in twelve months after such right of action 
shall accrue, and shall be paid out of the es- 
tate remaining after the payment of the 
debts exhibited in the time limited." Eev. 
St. § 5, pt 3, c. 2, tit. 18, p. 3SS. "When the 
creditor of an estate, not represented in- 
solvent, shall present his claim to the ex- 
ecutor, or administrator, within the time lim- 
ited by the court of probate, or by any of 
the provisions of the preceding section, and 
he shall disallow and refuse to pay it, if 
such creditor shall not, within four months 
after he has been notified by him that his 
claim is dtsallowed, commence a suit against 
him for the recovery thereof, he shall be de- 
barred of his claim against such estate." 
Rev. St. § 6, pt 3, c. 2, tit. 18, p. 388. In- 
testate solvent estates, after deducting the 
debts and the expenses of settlement, may 
be distributed to the heirs by persons ap- 
pouited by the court of probate, and "evex'y 
person to whom any part of an estate shall 
be distributed, and every person to whom 
any estate shall be devised or bequeathed, 
when no sufficient provision is made by 
will for the payment of the debts out of 
some particular estate, shall give a bond to 
the state, with surety, to the acceptance of 
the com-t of probate, conditioned that if 
after the settlement of the estate, debts shall 
appear and be allowed, he will pay to the 
executor or administrator his proportional 



part of such debts, and of the charges of the 
executor or administrator." Rev. St. p. 374. 
The provision for the giving of a bond is 
cumulative; the bonds are not the only fund 
for the payment of debts which are properly 
allowed after the settlement of a solvent 
estate. Griswold v. Bigelow, 6 Conn. 258. 
No suit, except for debts due to the United 
States or to the state, or for the expenses of 
the last sickness or fimeral charges, can be 
brought against the executor or adminis- 
trator of an insolvent estate in course of set- 
tlement Suits against the representatives 
of a solvent estate are not prohibited. The 
two provisions which have been mentioned in 
regard to the payment from a solvent estate 
of the debts which accrue after the expira- 
tion of the time limited for the presentation 
of existing claims, viz. the provision for pay- 
ment of a claim accruing after the death of 
the deceased, if exliibited within one year 
after the right of action accrued, and tlxe 
provision requiring heirs to give a counter 
bond for the payment of debts which ap- 
pear after the disti-ibution of an estito, clear- 
ly indicate that the liability of the solvent 
estate of the deceased person does not cease 
with the settlement of the estate, as to those 
claims which aca*ue after the time limited 
for the presentation of existing claims. If 
the settlement of an estate and its distribu- 
tion is a bar against tlie liability of the es- 
tate, or against the liabilitj' of a representa- 
tive de bonis testatoris, no bond from the 
heirs would have been required. From the 
statutes which have been cited, and the Con- 
necticut decisions upon the statutes, the fol- 
lowing principles are deduced: 

1. In Connecticut, real and personal estate 
of the person are alike a fund for the pay- 
ment of his debts, and both are assets in the 
hands of the administrator. 

2.. The non- exhibition against a solvent es- 
tate, within the time limited for the presenta- 
tion of existing claims, of a claim which ac- 
crued after the expiration of such limitation, 
is not a bar to its payment, provided it is 
exliibited within one year after it accrues. 
Hawley v. Botsford, 27 Conn. 80; Bacon v. 
Thorp, Id. 251. 

3. Tlie order of a court of probate set- 
tling the administrative account, and the dis- 
ti'ibution of real or personal estate to the 
heirs, does not prevent such estates being 
subjected to the payment of a debt of the 
solvent intestate, which accrued after the 
settlement of the estate. Distribution is not 
necessarily the final consummation of the 
administrator's powers, and is not neces- 
sarily a complete settlement of the estate. 
Griswold V. Bigelow, 6 Conn. 258; Seymour 
V. Seymour, 22 Conn. 272; Booth v. Starr, 
5 Day, 419. 

4. Where an administrator of a solvent es- 
tate denies the validitj^ of a claim against 
the estate accruing after the time appointed 
for the exhibition of existing claims, or after 
distribution, it is necessary that the validity 
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of tte daim should be determined by stiit 
thereon against the administrator before a 
com.'t of common-law or eqmty jmisdiction. 
A court of probate has no original jurisdiction 
to allow or reject disputed claims against a 
solvent estate. It will not be denied that 
this is ti'ue in regard to existing cLiims 
which are presented before the expiration of 
the limitation, and I do not see why the 
necessity of suit against the administi'ator 
does not exist in uie case of subsequently ac- 
ci'uing claims, provided he denies their vaUd- 
ity. If he ''disallows the claim" the cred- 
itor must commence suit within four months 
after notiflcation of the disallowance, and the 
suit must be one in which the vaUdity of the 
claim can be determined. Spalding v. Mutts, 
6 Conn. 28. The suit must be in a court of 
ordinary jurisdiction, for com-ts of probate 
have no original power to decide upon the 
validity of claims which are disallowed by 
the administrator of a solvent estate. Isaacs 
V. Stevens, 13 Conn. 499; Bacon v. Thorp, 27 
Conn. 251. If the administrator, as in Gris- 
wold V. Bigelow and in Seymour v. Seymom-, 
admits the validity of the claim, and pays it, 
or, the personal estate having been exhausted, 
seeks an order of the court of probate to sell 
real estate for the pm*pose of payment, the 
validity of the claim is collaterally passed 
upon by the com-t of probate, by its approval 
or disapproval of the item in the adminis- 
ti-ation account, or by granting or refusing 
an order to sell real estate. If the adminis- 
trator disallows an imadjudicated claim, tlie 
com-t of probate cannot compel payment. 
The question whether a suit can be sustained 
against an administrator upon a claim which 
accrued after distribution, and when all the 
estate had been disti-ibuted before the claim 
accrued, has not arisen before the supreme 
court of errors of this state, except in the 
case of Booth v. Starr, 5 Day, 275, a case 
which was decided by a divided com-t, and 
the authority of which has been much shaken 
by subsequent decisions. In Griswold v. 
Bigelow, the first administrator had died, 
and a new one was appointed, who allowed 
the accruing daim upon presentation. In 
Seymom* v. Seymour, the administrator was 
himself the creditor, and allowed his own 
claim. In Bacon v. Thorp, imadministered 
estate was in the hands of the executrix 
of a solvent estate which had been x-epre- 
sented insolvent In Hawley v. Botsford, 
undistributed real estate was in the hands of 
the two sons of the intestate, one of whom 
was the administrator. Dower had been set 
out to the widow. In the latter case, it is de- 
cided that a bill in equity to compel aU the 
heii-s to pay a debt which accrued after the 
limitation will not lie, there being adequate 
remedy at law. What the remedy may be 
Is not stated, but, as it is substantially held 
in Bacon v. Thorp that the court of probate 
is not the tribunal in which relief can be 
originally sought, the inference is that the 
first step is to have the vaUdity of the daim 



ascertained in an action at law against the 
administrator. While the precise point which 
is now under discussion has not been judicial- 
ly settled in Connecticut, two things have 
been established: 1st. The court of probate 
has no original jm-isdiction in regard to a 
disputed daim against a solvent estate; and, 
2d, a bin in equity against heirs will not lie 
to compel payment from their real estate of 
a claim accruing subsequently to distribution. 
The tendency of the decision since Sacket 
V. Mead, 1 Conn. 13, is in support of the mode 
of procedm*e which I have pointed out It 
may be in^ged that the administrator, having 
settled his administration account, and hav- 
ing distributed the estate, is functus officio, 
and that it is necessary for the creditor to 
apply to the com*t of probate for the appoint- 
ment of a new administrator. Distribution, 
as has been said, does not necessarily exhaust 
the administrator's powers. If he is living, 
he is stiE the representative of tlie estate, and 
if he is competent and willing to act there is 
no necessity of a new appointment. He has 
not ceased to be administrator from the fact 
that his account has been approved, and that 
the estate which was in his hands at the time 
of tlie settlement of the account has been dis- 
tributed. If new personal assets should be 
discovered, the title would vest in him, and 
he would be the person to reduce such estate 
to possession. If it should be ascertained that 
a debt theretofore undiscovered -^as due the 
estate, he is authorized as administrator to 
commence suit for its recovery. It is be- 
lieved thatthe com*t of probate cannot appoint 
a new administi^ator until there is a vac&ncy 
by death or removal or resignation. 

5. The system of the settlement of estates 
in Connecticut differs so materially from the 
method of settlement in England, that the 
system of pleading by an executor or ad- 
ministrator in Connecticut differs also ma- 
terially from that which was in use at com- 
mon law. By the common law, when the 
/estate was insolvent, the representative was 
obliged to pay debts in a particular order, 
and, among creditors of equal degree, could 
pay one in preference to another, although 
this election was in a degree controlled by 
legal or equitable proceedings. The real es- 
tate was not liable in the hands of an ex- 
ecutor to pay debts, but the heirs a':d de.isees 
were liable up'on specialties. Swift, Dig. 459. 
The plea of plene administi-avit, or want of 
assets at time of suit brought, was adapted 
to this system. In Connecticut, if tlie es- 
tate is insolvent, there should be a representa- 
tion of insolvency. So soon as that fact ap- 
peal's, and thereafter, the payment of debts 
is conducted under the orders of the court 
of probate. So long as the estate is solvent, 
the debts which accrue after the expu'ation of 
the time for presentation of existing claims are 
a valid claim against the estate, if these are 
presented within one year from the time the 
debts accrue. Plene administravitis a good plea 
by an executor de son tort (Olmsted v. Clark, 
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30 Conn. 108), and want of assets is pleadable 
in an action against an executor for a legacy 
(Knapp V. Hanford, 7 Conn. 132). But says 
Judge Swift, in speaking of the statutory 
system .of Connecticut ' for the payment of 
debts, "I can imagine but one instance in 
which the executor or administrator can avail 
himself of the plea of plene administi-avit. 
Debts due to the state and the expenses of the 
last sickness and the funei-al are preferable 
debts; if the whole estate should be absorbed 
in discharging these debts, it would be use- 
less to proceed in the settlement of it as an 
insolvent estate; and if a suit should be 
brought by a creditor against the executor or 
administrator for a debt, he might plead 
this in bar." 1 Swift, Dig. 459; Bennett v. 
Ives, 30 Conn. 329; Bacon v. Thorp, 27 Conn. 
251; Griswold v. Bigelow, 6 Conn. 258. So, 
also, in England, a judgment against an ex- 
ecutor de bonis testatoris is equivalent to a 
finding that he has assets. In Connecticut, 
a judgment is a finding that the estate of the 
deceased is liable to pay the claim which is 
sued upon. If the claim accrues and is pre- 
sented after distribution, and payment is re- 
fused by the executor, it is incumbent upon 
the creditor to bring suit within fom* months 
after refusal. Suit is brought that the va- 
lidity of the claim may be adjudicated. The 
question of assets is not before the court. Tlie 
judgment shows that there is a valid claim 
against the estate of the deceased. In what 
manner payment may be obtained, it is not my 
province now to decide, but the authorities 
which have been cited show that, when the 
statute declares that the after accruing claims 
"shall be paid out of the estate remaining 
after the payment of the debts exliibited in 
the time hmited," it is not meant that the 
estate remaining at the date of the judgment 
in the hands of the executor as executor is the 
only fund from which the claimant can en- 
force payment, and, if that has been dis- 
tributed to the heirs, he is remediless. When 
an action is brought against an executor of a 
solvent estate, judgment is properly rendered 
for the whole demand, "for these, if for no 
other, reasons: That it was found justly due; 
that other assets might afterwards be dis- 
covered; and tliat if the estate should be, 
as it was afterwards represented to be, in- 
solvent, the plaintifie might be enabled to 
obtain his dividend upon his whole demand." 
Tweedy v. Bennett, 31 Conn. 276. In this 
case, the bank became insolvent in December, 
1871, an assessment was made upon the 
stockholders by the comptroller of the cur- 
rency on January 19th, 1877, demand was 
made of the plaintifiE on March 22d, 1877, and 
June 12th, 1877, and suit was commenced 
July 14th, 1877. Until the order of the 
comptroller of the currency the claim was 
contingent. He ascertains and decides how 
much shall be collected, and until his de- 
cision the receiver has no power to enfoi'ce 
a liability against the stockholders arising 
out of their stock. The action of the comp- 



troller "is indispensable whenevei* the per- 
sonal liabilty of the stockholder is sought 
to be enforced, and must precede the institu- 
tion of a suit by the receiver." Kennedy v. 
Gibson, 8 Wall. [75 U. S.] 498. The claim 
accrued at the date of the comptroller's or- 
der, the amount to be paid was there liqui- 
dated, and hy the terms of his order became 
due and payable. Until his order, the amount, 
if any, to be i)aid, was not due. Casey v. 
Gain, 94 U. S. 673. 

II. The defendant next insists that, inas- 
much as the intestate died previous to the 
insolvency of the bank, there was at the time 
of his death no daim contingent or other- 
wise against his estate; that the title of 
the stock vested by operation of law in the 
administrator upon his appointment; that 
the assessment is against stockholders and 
tliat, therefore, the liability has accrued 
against the administi'ator, who holds the 
stock as trustee; that, by section 5152 of 
the Hevised Statutes, he is freed from per- 
sonal liability, and that the estate only which ' 
is in his hands is liable for payment; and 
that it is admitted by the pleadings that the 
defendant has no estate or funds in ^his 
hands. The action is based upon the theoiy 
that the claim is against tne estate of the 
intestate as an estate in process of settle- 
ment, and, under the facts in the case, the 
question arises whether a receiver of an 
insolvent national banking association has 
a valid claim for an assessment against the 
estate generally of a deceased stockholder, 
who died prior to the insolvency of the bank, 
but whose stock has not been transferred 
at the date of the comptroller's order. The 
defendant contends that the receiver never 
had a claim against the estate of Nathaniel 
Weed, but that his claim is against existing 
stockholders, and that the title to the stock 
vested in tlie admiuisti-ator September 9th, 
1872, and related back to the date of the 
intestate's death. It is true that the title 
to personal i>roperty of an intestate vests in 
Connecticut in his administi'ator, by force 
of local law and the grant of administration, 
but I think that the claim of the defendant, 
although ingenious, is not tenable, for the 
following reasons: 

1. "An executor or administrator has his 
estate as such in auter droit merely, viz. as 
the minister or dispenser of the goods of the 
dead." 1 Williams, Ex'rs. 562. 

2. The original liability of the intestate to 
pay the assessments which may be ordered 
by the comptroller was a voluntary agi-ee- 
ment, evidenced by his subscription or by 
his becoming a stockholder. It is not im- 
posed by way of forfeiture or penalty. It 
is imposed by the statute, but it also ex- 
ists by virtue of the contract which the in- 
testate entered into when he became a stock- 
holder- When the stockholder dies, his es- 
tate becomes burdened with the same con- 
tnict or agi-eement wliich the dead man had 
assumed, and so long as it, through the ex- 
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^cutor or administrator, holds the stock as 
the property of the estate, and the stock has 
not been transferred on the hooks of the 
bank, and the liability has not been dis- 
■charged by some act which shows that the 
new stockholder has taken the place of the 
old one, the contract liability still adheres 
to the estate. This liability is not the result 
■of any new contract, for the administrator 
did not voluntarily become the owner of the 
•stock; it came to him as the dispenser of 
the goods of the dead, and the liability rest- 
•ed upon the stock, and was a part of the con- 
tingent liability of the estate, at least until 
it was ti-ansferred to some other person by 
•a transfer free from fraud. Corning v. Mc- 
CuUough, 1 Comst [1 N. Y.] 47; Bailey v. 
Hollister, 26 N. Y. 112; Lowiy v. Inman, 46 
N. Y. 119; Hawthorne v. Galef, 2 WaU, [69 
U. S.] 22; Gray v. Coffin, 9 Gush. 192. 

3. When an obligation devolves upon an 
•executor solely by virtue of his successor- 
ship to the estate, and not by express con- 
tract or agreement of his own, the estate is 
liable. If an executor is liable to pay an 
obligation resting upon personal property, 
which came to him from the testator, and of 
which the executor is the owner only as a 
representative of the estate, and which obli- 
i?ation is due fi-om him solely because he 
represents the estate, he is liable as exec- 
utor, even if suit might have been also 
brought against him personally. Bast Hart- 
ford V. Pitkin, 8 Conn. 404, per Williams, J. 

4. I do not think that section 5152 was in- 
tended to affect the liability for assessments 

•of estates in process of settlement. The 
principal object of the section was to prevent 
a personal liability from running against ex- 
ecutors, administrators, trustees or guard- 
ians who had pm-chased as trustees, or to 
whom had been transferred in their names, 

.as trustees of national bank stocks for the 

benefit of the trust estates. Having by 
«uch purchase voluntarily entered into a 
contingent liability for assessments, it might 
be claimed that a judgment de bonis pro- 
priis could be rendered against them. The 
main object of the section was to prevent 
personal judgments being rendered against 
■such persons in whom the stock stood on 
the books of the bank, as trustees. 

I am therefore of opinion that the facts al- 
leged in the plea are not a valid defence to 
prevent a judgment against the defendant 
from the estate of the intestate. As it is 
not suggested that the defendant has any 
■other ground of defence, the demurrer is 
-sustained, and judgment should be rendered 
against him as administrator de bonis non, 
from the estate of the intestate, for the sum 
■of $10,280, with interest on $5,140 thereof 
^om February 2Gth, 1877, and on $5,140 
thereof from Api*il 20, 1877, at six per cent. 
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DAVIS V. t\t:er. 

[1 Cranch, 0. C. 527.] ^ 

Circuit Court, District of Columbia. Dec. Term, 

1808. 

Attachment on Assigned Cause of Action- 
Parties. 

The proceedings upon attachment, upon an as- 
signed cause of action, must be in the name of 
the legal plaintiff; and all the requisites of the 
statute must be complied with. 

Attachment under the act of 1795, c. 50. 
The justice certified that William Davis 
made oath that the defendant is bona fide in- 
debted to him hi the sum of $92.50, &c., ac- 
cording to the act, and that William Davis 
at the same time produced before him a mem- 
orandum of a settlement betwixt the said 
Uriah Wyer and Jacob Todhunter, which 
memorandum was assigned to the aforemen- 
tioned William Davis, by which it appeared 
that the said Uriah Wyer is indebted as afore- 
said, and upon which memorandum of a set- 
tlement, the said oath was gi-anted. The 
memorandum produced to the clerk was in 
the words following: "December 8th, 1S07, 

this settled with Jacob Todhunter and 

am due him $9250 as witness my hand. 
Uriah Wyer." "I do hereby assign all my 
right, title, claim, and interest to the above to 
William G. Davis. Jacob Todhunter." 

F. S. Key moved (if the com't should sup- 
pose an amendment necessary) to amend the 
capias ad respondendum, by striking out the 
name of William Davis, and inserting in lieu 
thereof the name of Jacob Todhunter. The 
capias had been retm'ned non est. No copy of 
the short note had been set up, &c. The pro- 
ceeding by attachment is an equitable x)ro- 
ceeding. It must issue in the name of the eq- 
uitable plaintiff. Such has been the uniform 
practice in Maryland. 

THE OOURT (nem. con.) on motion, quash- 
ed the attachment. There was no evidence 
that a copy of the ^ort note had been set 
up at the com*t-house door, nor that the 
proofs exhibited to the justice, were lodged 
with the clerk. The attachment was in the 
name of W. Davis, but the assignment of 
the accoimt was to W. Gr- Davis. Xae hand- 
writing of Todhunter was not proved. 

CRANCH, Chief Judge, said the attach- 
ment must be in the name of the legal plain- 
tiff. 



DAVIS JEFFERSON, Case of. See Case No. 
3,621a. 

^ [Reported by Hon, William Cranch, Chief 
Judge.] 



DAVISON (Case No. 3,661) 



[7 Fed. Cas. page 192} 



DAVIS, The JOSEPH A. See Case No. 7,- 
534. 

DAVIS, The S. L. See Case No. 12,939. 

DAVIS SEWING MACH. CO. (POTTER v.). 
See Case No. 11,324. 

DAVISON (ADAMS EXP. CO. v.). See Case 
No. 73. 



Case Ho. 3,661. 

DAVISON T. SEA]>SKINS. 

[2 Paine, 324.] * 

Circuit Court, D. Conueeticut. 1835. 

Salvage — Property Rescued prom Pikates — 
"Pikaot" Defined — Admiualty Juuisdiction 
—Seizure by United States Officer in For- 
eign Territory — Admiralty Appeals, 

1. Salvage is demandable, of right, upon prop- 
erty taken from pirates. But to entitle a party 
to salvage in such case, the taking must have 
been lawful and meritorious. 

2. A pirate is one who acts solely on his own 
authority, without any commission or authority, 
from a sovereign state, seizing by force, and 
iippropriatiug to himself without discrimination, 
every vessel he meets with. 

[Cited in Dole v. New England Slut. Slarine 
Ins. Co., Case No. 3,96G; The Ambrose 
Light, 25 Fed. 423.] 

3. Robbery on the high seas is piracy. But 
to constitute the offence the taking must be 
felonious; and the quo animo may be inquired 
into. 

[Cited in The Ambrose Light, 25 Fed. 426.] 

4. If a court of admiralty has cognizance of 
the principal thing, it has also of the incident, 
though that incident would not, of itself and if 
it stood alone, be within the admiralty jurisdic- 
tion. Therefore, in the ease of a piratical tak- 
ing, the court may have jurisdiction, although 
the retaking was upon land. And for the same 
reason, goods taken by pirates and sold upon 
land, may be recovered from the vendee, by suit 
in the admiralty. 

5. An oflacer of the United States has no right, 
without express directions from his government, 
to enter the territorial jurisdiction of a country 
at peace with the United States, and forcibly 
seize upon property found there, and claimed by 
citizens of the United States. Application for 
redress should be made to the judicial tri- 
bunals of the country. 

G. Where D., an officer of the United States, 
without the direction of his government, seized 
property at the Falkland Islands, claimed by 
citizens of the United States, and which it was 
alleged had been piratically taken by one V., 
who pretended to be governor of the Falkland 
Islands under the government of Buenos Ayres, 
and it was proved that -V. was not acting on 
his own authority but under a commission from 
the government of Buenos Ayres, it was held 
that the seizure of the property by D. being un- 
lawful, a claim for salvage by A. for personal 
services bestowed upon the property after it 
was delivered over to him by D., could not be 
sustained, 

7. Where the evidence is conflicting, and it is 
doubtful on which side it preponderates, the de- 
cree of the court below will not be disturbed 
on the ground that it is against evidence. 

[Cited in The Maggie P., 25 Fed. 206.] 

THOMPSON, Circuit Justice. This case 
comes up on appeal from a decree of the dis- 
trict com*t of the United States for the dis- 
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ti'ict of Connecticut. This libel filed in ther 
case is for salvage upon a quantity of seal- 
skins, alleged to have been saved and res- 
cued from the unlawful and piratical cap- 
tui'e of Lewis Vernet, at Port St Lewis, in 
the Eastern Falkland Island, on the 19th ot 
August, in the year 1S31. The libel alleges 
the skins to have been taken from on board 
the schooner Superior, Congdon, master, by 
the said Vernet; who was wrongfully and 
unlawfully pretending and claiming to ha- 
governor of the Falkland Islands, under the 
government of Buenos Ayres, and landed 
and put into a store-house. Salvage is also 
claimed upon a quantity of soal-skins, al- 
leged to have been taken in like manner 
from a boat's crew, commanded by Isaac 
P. Waldron, and put into the same store. 
The libellant [Gilbert R. Davison] states 
that he was caiTied a prisoner on board the 
schooner Harriet, to Buenos Ayres, where 
he arrived on the 20th of November, when 
he was liberated; and on the 1st of Decem- 
ber he shipped as second sailing-master on 
boai'd the Lexington, a sloop-of-war of the 
United States, commanded by Captain Dun- 
can, and sailed for Port Lewis, and ar- 
rived there on the 27th of December, and 
sent a boat on shore and took the skins from 
the store-house, and broke up Vernet's estab- 
lishment there: that he obtained a discharge 
as sailing-master, for tlie sole piirpose of 
saving the skins for the rightful owner. 
The skins having been delivered by Cap- 
tain Duncan to him, were put on board the 
schooner Dash, on the 5th day of January. 
1832, and were afterwards transhipped t& 
the schooner Carrier, of Stoniugtou, John 
S. Barnum, master; who signed a bill of 
lading for 790 prime fm% and 401 pup-skins, 
consigned to Thomas Davison. The Car- 
rier aiTived at Stoningtou on the 15th of 
April, 1833. And the salvage claimed is 
for the personal services of the libellant, 
bestowed upon tlie skins after they were 
delivered over to him by Captain Duncan. 
The skins by order of the disti-ict court, 
were sold by the marshal of tlie disti'ict, 
and the money brought into com-t, and a 
claim for the proceeds was filed by Silas E. 
Bmrows, as owner of the schooner Superior, 
and her cargo. 

Isaac P. Waldron, in behalf of the boat's 
crew mentioned in the libel, or xmder thu 
right of pm'chase made from them, filed a 
claim for a portion of the skins. The freight 
of the skins having been ordered to be paid 
out of the proceeds, the com-t decreed 
against the claim of the libellant for salvage; 
and after deducting the costs, that §704.52 
should be paid to Isaac P. Waldron on hia 
claim, and the remainder of tlie proceeds to 
be paid to Silas E. Burrows on his claim. 
From this decree the libellant and Bmi-owa 
have severally filed an appeal; and the ques- 
tions which arise under this appeal, relate, 
in the first place, to the claim for salvage, 
and, in the next place, to the respective pro- 
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portions of Burrows and Waldron to these 
l)roceecls. 

Tlie right to salvage in this case has "been 
placed on the ground that the taking ^a"a 
piratical,^ and gave a legal right to any person 
to retake, and claim a compensation for all 
meritorious and beneficial services rendered 
in saving the property. There can be no 
doubt that salvage is demandable of right 
upon property taken from pirates; and if the 
taking, in this case, by Vernet, is to be 
deemed piratical, the claim for salvage may 
be maintained; but to entitle a party to 
salvage, two circumstances must concur. The 
service rendered must be in a lawful taking 
of the property, and must be meritorious and 
useful. The taking must be lawful; for no 
claim can be maintained in a court of justice, 
founded on an act in itself tortious. It has, 
accordingly, been held, that as a recapture 
made by a neutral power, no claim for sal- 

= By article 1, § 8, of the constitution of the 
United States, congress has power to define and 
punish piracies and felonies committed on the 
high seas, and offences against the law of na- 
tions. If any person commit, upon the high 
seas, or in any river, haven, basin or bay, out of 
the jurisdiction of any particular state, murder 
or robbeiT, or any other offence, which, if com- 
mitted within the body of a county, would, by 
the laws of the United States, be punishable 
with death; or if any captain or mariner of any 
vessel, shall piratically and feloniously run away 
with such vessel, or any goods or merchandise 
to the value of fifty dollars, or yield up such 
vessel voluntarily to a pirate; or if any seaman 
shall lay violent hands upon his commander, 
thereby to hinder and prevent his fighting in de- 
fence of his ship, or goods committed to his trust, 
or shall make a revolt in the ship, every such 
offender shall he deemed, taken, and adjudged 
to be a pirate and felon, and being thei-eof con- 
victed shall suffer death; and the trial of crimes 
committed on the high seas, or in any place out 
of the jurisdiction of any particular state, shall 
be in the district where the offender is appre- 
hende'd, or into which he may be brought. Act 
30th April, 1790, § 8 [1 Stat. 113]. If any citi- 
zen shall commit any piracy or robbery afore- 
said, or any act of hostility against the United 
States, or any citizen thereof, upon the high 
sea, under color of any commission from any 
foreign prince or state, or on pretence of author- 
ity from any person, such offender shall, not- 
withstanding the pretence of any such author- 
ity, be deemed, adjudged and taken to be a pi- 
rate, felon, and robber, and on being convicted 
thereof, shall buffer death. Id. § 9. 

Every person who shall, either upon the land 
or the seas, knowingly and willingly aid and as- 
sist, procure, command, eounsel, or advise any 
person to do or commit any murder or robbery, 
or other piracy aforesaid, upon the seas, which 
shall affect the life of such person, and such 
person shall thereupon do or commit any such 
piracy or robbery, then every such person so as 
aforesaid aiding, assisting, procuring, command- 
ing, counselling, or advising the same, either up- 
on the land or the sea, shall be, and they are 
hereby declared, deemed and adjudged to be ac- 
cessory to such piracies, before the fact, and ev- 
ery such person, beine: thereof convicted, shall 
suffer death. Act 30th April, 1790, § 10, Aft- 
er any murder, felony, robbery, or other piracy 
whatsoever aforesnid, is or shall be committed 
by any pirate or robber, every person who, know- 
insT that such pirate or robber has done or com- 
mitted any such piracy or robbery, shall, on the 
land or at sea, receive, entertain, or conceal any 
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vage can ai-ise, although the beneficial service 
rendered may be the same as If the recapture 
had been by a belligerent; but the act of 
taking by the neuti*al being unlawful, no 
right can arise from an act in itself unlawful. 
[Talbot V. Seeman] 1 Oranch [5 U. S.] 28. 
Bobbery on the high seas is understood to 
be piracy by our law. The taking must be 
felonious. A commissioned cruisei*, by ex- 
ceeding his authority, is not thereby to be 
considered a pirate. It may be a mai-ine 
trespass, but not an act of pu'acy, if the ves- 
sel is taken as a prize, unless taken felonious- 
ly, and with intent to commit a robbery; the 
quo animo may be inquired into. [U. S. v, 
Ph:ates] 5 Wheat. [18 U. S.] 184; U. S. v. 
Jones [Case No. 15,494], A pirate is one who 
acts solely on his own authority, without any 
commission or authority from a sovereign 
state, seizing by force, and appropriating to 
himself, without discrimination, every vessel 



such pirate or robber, or receive or take into 
his custody any vessel, goods or chattels, which 
have been by any such pirate or robber piratical- 
ly and feloniously taken, shall be, and are here- 
by declared, deemed and adjudged to be acces- 
sory to sucn piracy or robbery after the fact, 
and on conviction thereof, shall be imprisoned 
not exceeding three years, and fined, not exceed- 
ing five hundred dollars. Id. § 11. If any per- 
son shall, upon the high seas, or in any open 
roadstead, or in any haven, basin or bay, or in 
any river where the sea ebbs and flows, commit 
the crime of robbery, in or upon any vessel, or 
upon any of the ship's company of any vessel, 
or the lading thereof, such person shall be ad- 
judged to be a pirate; and being thereof con- 
victed before a circuit court of the United 
States for the district into which he shall be 
brought, or in which he shall be found, shall 
suffer death. Act 15th May, 1820, § 3 [3 Stat. 
60O]. And if any person engaged in any piratic- 
al cruise or enterprise, or being of the crew or 
ship's company of any piratical vessel, shall 
land from such vessel, and on shore shall com- 
mit robbery, such person shall be adjudged a 
pirate, and on conviction thereof before a cir- 
cuit court of the United States for the district 
into which he shall be brought, or in which he 
shall be found, shall suffer death. Provided, 
that nothing in this section contained shall be 
construed to deprive any particular state of its 
jurisdiction over such offences, when committed 
within the body of a county, or authorize the 
courts of the United States to try any such of- 
fenders, after conviction or acquittance, for the 
same offense in a state court. Id. § 3. If any 
citizen of the United States, being of the crew 
or ship's company of any foreign vessel engaged 
in the slave trade, or any person whatever, be- 
ing of the crew or ship's company of any vessel 
owned in whole or in part, or navigated for, or 
in behalf of any citizen or citizens of the United 
States, shall land from any such vessel, and -on 
any foreign shore seize any negro or mulatto, 
not held to service or labor by the laws of either 
of the states or territories of the United States, 
with intent to make such neffro or mulatto a 
slave, or shall decoy, or forcibly bring or carry, 
or shall receive such ne^ro or mulatto on board 
any such vessel, with intent as aforesaid, such 
citizen or person shall be adjudged a pirate, and 
on conviction thereof before the circuit court of 
the XTnited States for the district wherein he 
may be brought or found, shall suffer death. 
Id. § 4. If any citizen of the United States, be- 
ing of the crew or ship's company of any foreign 
vessel engaged in the slave trade, or any person 
whatever, being of the crew or ship's company 
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he meets with; and hence pirates have al- 
ways been compared to robbers. The only 
difiference between them is, that the sea is 
the theatre of action for the one, and the 
land for the other. 2 Axun. 351. Altiiongh 
the retaking in this case was upon land, yet 
if it was a pu'atical tailing, the court might 
have had jurisdiction; for if the admiralty 
has cognizance of the principal thing, it has 
also of the incident, though that incident 
would not, of itself, and if it stood for a 
principal thing, be within the admiralty juris- 
diction: and upon this principle it is, that 
goods taken by pirates and sold upon land, 
may be recovered from the vendee by suit 
in the admiraltJ^ 1 Ivent, Comm. 333. In 
this view of the case, it becomes proper to 
inquire into the situation and capacity in 
which Vernet was acting, and as connected 
therewith, the territorial government and 
jm'isdiction of the Falkland Islands; and 

of any vessel, owned wholly or in part, or navi- 
gated for or in behalf of any citizen or citizens 
of tlie United States, shall forcibly confine, or 
detain, or aid and abet in forcibly confining or 
detaining on board such vessel, any negro or 
mulatto, not held to service by the laws of either 
of the states or territories of the United States, 
with intent to make such negro or mulatto a 
slave, or shall, on board any such vessel, offer 
or attempt to sell as a slave, any negro or mu- 
latto, not held in service as aforesaid, or shall, 
on the high seas, or anywhere on tide-water, 
transfer or deliver over to any other vessel, any 
negro or mulatto, not held to service as afore- 
said, with intent to make such negro or mulat- 
to a slave, or shall land or deliver on shore from 
on board any such vessel, any such negro or mu- 
latto, with intent to make sale of, or having pre- 
viously sold, such negro or mulatto as a slave, 
such citizen or person shall be adjudged a 
pirate, and on conviction thereof, before the cir- 
cuit court of the United States for the district 
wherein he shall be brought or found, shall suf- 
fer death. Id. § 5. 

The president of the United States is author- 
ized and requested to employ so many of the 
public armed vessels as in his judgment the 
service may require, with suitable instmctions 
to the commanders thereof, in protecting the 
merchant vessels of the United States, and their 
crews from piratical aggressions and depreda- 
tions. The president of the United States is 
authorized to instruct the commanders of the 
public armed vessels of the United States, to 
subdue, seize, take, and send into any port of 
the United States, any armed vessel or boat, or 
any vessel or boat, the crew whereof shall be 
armed, and which shall have attempted or com- 
mitted any piratical agcression, search, re- 
straint, depredation, or seizure, upon any vessel 
of the United States, or of the citizens thereof, 
or upon any other vessel: and also to retake 
any vessel of the United States, or its citizens, 
which mav have been unlawfully captured upon 
the high seas. Act 3d March, 1819, § 1 [3 Stat. 
511]. The commander and crew of any mer- 
chant vessel of the United States, owned whol- 
ly or in part by a citizen thereof, may oppose 
and defend against any aggression, search, re- 
straint, depredation or seizure, which shall be 
attempted upon such vessel, or upon any other 
vessel owned as aforesaid by the commander or 
crew of any armed vessel whatsoever, not being 
a public armed vf"=se: '^f some nation in amity 
with the United States; and may subdue and 
capture the same; and may also retake any ves- 
sel owned as aforesaid, which may have been 
eaptured by the commander or crew of any such 
Armed vessel, and send the same into any port 



it is very clear, from the evidence in the case, 
that he was not then acting on his own au- 
thoritj^ but imder a commission from the 
government of Buenos Ayres, claiming to ex- 
ercise jm'isdiction over the Falkland Islands, 
ilr. Slocum, in his letter to the minister of 
foreign affairs, dated 21st November, 1831, 
complaining of the conduct of Yernet, asks 
whether the government of Buenos Ayres in- 
tends to avow and sustain the capture. The 
minister of foreign affairs, in his reply of No- 
vember 25, informs him that the subject was 
under the consideration of the government, 
which would adopt such decision as the laws 
of the countrj" required; which Mr. Slocum, 
by his letter of the 2Gth of November, in- 
forms the minister that he cannot consider 
the answer in any other light than as an 
express admission, on the part of his gov- 
ernment, of the right to capture American 
vessels fishing for seals at the Falkland Is- 

of the United States. Id. § 3. Whenever any 
vessel or boat, from which any piratical ag- 
gression, search, restraint, depredation or sei- 
zure, shall have been first attempted or made, 
shall be captured and brought into any port of 
the United States, the same shall and may be 
adjudged and condemned to their use, and that 
of the captors, after due process and trial, in 
any court having admiralty jurisdiction, and 
which shall be holden for the district into which 
such captured vessel shall be brought; and the 
same court shall thereupon order a sale and dis- 
tribution thereof accordingly, and at their dis- 
cretion. Id. § 4. If any seaman or other per- 
son shall commit manslaughter upon the high 
seas, or confederate, or attempt or endeavor to 
corrupt any commander, master, officer or mari- 
ner, to yield up or to run away with any vessel, 
or with any goods, or turn pirate, or to go over 
to or confederate with pirates, or in anywise 
trade with any pirate, knowing him to be such, 
or shall furnish such pirate with any ammuni- 
tion, stores or provisions of any kind, or shall 
fit out any vessel knowingly and with a design 
to trade with or supply or correspond with any 
pirate or robber upon the seas; or if any person 
shall any ways consult, combine, confeder- 
ate or correspond with any pirate or robber 
on the seas, knowing him to be guilty of any 
such piracy or robbery; or if any seaman shall 
confine the master of any vessel, or endeavor 
to make a revolt in such vessel: such per- 
son so offending, and being thereof convicted, 
shall be imprisoned not exceeding three years, 
and fined not exceeding one thousand dollars. 
Act 30th April, 1790, § 12. By the com- 
mon law, piracy consists in committins: upon 
the high seas, or elsewhere within the juris- 
diction of the admiralty, such acts of robbery 
and depredation, as if committed on land, would 
have amounted to felony there. The admiralty 
jurisdiction does not extend in general to any of- 
fence done infra corpus comitatus. All rivprs 
in England till they flow past the furthest point 
of land next the sea, are infra corpus comitatus. 
As to havens, creeks and arms of the sea, where 
the sea flows in between two points, a straight 
imaginary line being drawn from one point to 
the other, the- co arts of common law have juris- 
diction of all offences committed within that 
line, as being infra corpus comitatus. It would 
seem, however, to be infra corpus comitatus, 
one must be able to see with the naked eye from 
one side of the creek, &e., to the other. The 
admiralty has exclusive jurisdiction on the 
coasts beyond low-water mark. And between 
low and hign-water mark, the admiralty has 
jurisdiction if the offence be done upon the high 
water when the tide is in, and the courts of 
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lands, and tlien proceeds to deny in toto the 
right of Buenos Ayres to prohibit the Ameri- 
cans from taking seals, and protests against 
all acts Tf'hich have heen adopted by the 
government for that pm'pose, including the 
decree of the 10th of June, 1829, by which 
the said islands and coasts, and their fisher- 
ies, are declared to belong to that govern- 
ment; and protests against all acts of the 
government asserting any such right. And 
Oapt Duncan, in his letter of the 1st of 
December, admits that the-captm-es or eerv- 
iees by Vernet were made under the au- 
thority of that government He, therefore, 
before he sailed on the expedition against 
the Falkland Islands, understood that Vernet 
•was acting under the authority of the gov- 
ciTiment of Buenos Ayi-es; and the proclama- 
tion of the 14th of February, 1832, shows the 
light in which the conduct of Capt. Duncan 
was considered. It charges him with having 

common law, if done on the strand when the 
tide is out. In cases purely dependent on the 
locality of the act done, the admiralty jurisdic- 
tion is limited to the sea, and to the tide-water 
as far as the tide flows. See Lewis, Cr. Law, 
p. 461. and cases there cited. 

In England, in a case at the admiralty ses- 
sion, of a murder committed in a part of Milford 
Haven, where it was about three miles over, 
about seven or eight miles from the mouth of 
the river, or open sea, and about sixteen miles 
below any bridges over the river, a question was 
made whether the place where the murder was 
committed, was to be considered as within the 
limits to whic h commission granted under St. 
28 Hen. VHI. c. 15, do by law extend. Upon 
reference to the judges, they were unanimously 
of opinion that the trial was properly had. And 
it is said that during the discussion of the 
point, the construction of this statute by Lord 
Hale (2 Hale, P. 0. 16, 17) was much preferred 
to the doctrine of Lord Coke (3 Inst. Ill) ; and 
that most, if not all of the judges, seem to think 
that tlie common law has a concurrent jurisdic- 
tion with the admiralty in this haven, and in all 
other havens, creeks and rivers in this realm. 
Brace's Case, 2 Leach, 1093. It appeared to 
them that 28 Hen. VIH. applied to all great 
waters frequented by ships; that in such wa- 
ters the admiral, in the time of Henry VIII. , 
pretended jurisdiction; that by havens, &c., 
•havens in England were meant to be included, 
thoujrh they are all within the body of some 
county; and that the mischief from the witness- 
es being seafaring men was likely to apply to all 
? laces frequented by ships. MS. Bayley, J. 
f a robbery be committed in creeks, harbors, 
ports, &c., in foreign countries, the court of ad- 
miralty indisputably has jurisdiction of it, and 
such offence is. consequently, piracy. Rex v. 
.Temot, Old Bailsy, 28th Feb. 1812, It is clear 
that upon the open sea-shore the common law 
■and the admiralty have alternate jurisdiction be- 
tween high and low-water mark (3 Inst. 113); 
but it is sometimes a matter of difficulty to fix 
the line of demarcation between the county and 
the high sea in harbors, or below the bridges in 
great rivers. The question is often more a 
matter of fact than of law, and determinable 
by local evidence; but some general rules upon 
the point are collected by Mr. East. He says, 
that "in general it is said that such parts of the 
rivers, arms or creeks, are deemed to be within 
the bodies of counties, wh^re persons can see 
from one side to the other. Lord Hale, in his 
treatise De Jure Maris, says, that the arm or 
branch of the soa which lies within the fauces 
terrae, where a man may reasonably discern 
between shore and shore, is, or at least may be, 



invaded that rising colony, and desti'oying 
the public property, and carrying away goods 
legally deposited there for judicial inquhy: 
and Capt. Duncan, after he had broken up 
the establishment, and taken as prisoners all 
the pa'sons found there, writes to the minis- 
ter of foreign affairs that he would deliver 
up and set at liberty the prisoners on board 
the Lexington, on assurance being given by 
the Buenos Ayrean government that ' they 
had been acting under its authority; and the 
minister, in his answer of the 15th of Feb- 
ruary, 1832, expressly deelai-es, that Vernet 
was appointed political and military governor 
of the Falkland Islands, in consequence of 
the decree of the 1st of June, 1829, published 
on the 10th of the same month; and that 
Vernet, and the individuals acting under his 
authority, could only be judged of by their 
own government. Here was a full and com- 
plete sanction, by the government of Buenos 

within the body of a county. Hawkins, how- 
ever, considers the line more accurately confin- 
ed, by other authoiities. to such parts of the sea 
where a man, standing on the one side of the 
land, may see what is done on the other: and 
the reason assigned by Lord Coke in the admiral- 
ty case (13 Coke, 52), in support of the county 
coroner's jurisdiction, where a man is killed in 
such places, because that the county may well 
know it, seems rather to support the more limit- 
ed construction. But at least, where there is 
any doubt, the jurisdiction of the common law 
ought to be preferred." 2 East, P. C. c. 17, § 
10 pp. 803. SOi. 

The question, whether the act was commit- 
ted on the sea, or within the body of a county, is 
of main importance. For if it turn out that 
the goods were taken anywhere within the body 
of a county, the commissioners under St. Hen. 
VIIL, can have no jurisdiction to inquire of it; 
and if it should appear that the goods were tak- 
en at sea and afterward-s brought on shore, the 
offender cannot be indicted as for a larceny in 
that county into which they were carried, be- 
cause the original felony was not a taking of 
which the common law takes cognizance. 2 
East, P. C. c 17, § 12, p. 805. And St. 39, 
Geo. HI. c. 37, relates only to offences commit- 
ted on the high seas, and out of the body of 
any county. Where a man was indicted for 
stealing three chests of tea out of the Aurora, 
of London, on the hig^h seas, and it was proved 
that the larceny was committed while the ves- 
sel lay off Wampa, in the river, twenty or thir- 
ty miles from the sea, but there was no evi- 
dence as to the tide flowing, or otherwise, at the 
place where the vessel lay, it was held, from 
the circumstance, that the tea was stolen on 
board the vessel, which had crossed the ocean, 
that there was sufficient evidence that the lar- 
cenv was committed on the high seas. Rex v. 
Allen, B. & M. G. C. R. 494. It was decided 
that where A., standing on the shore of a har- 
bor, fired a loaded musket at a revenue cutter, 
which had struck upon a sand-bank in the sea, 
about one hundred yards from the shore, by 
which firing a person was maliciously killed on 
board the vessel, it was piracy; for the offence 
was committed where the death happened, and 
not at the place from whence the cause of death 
proceededT. 1 Hawk. P. C. c. 37, § 17. And if 
a man be struck upon the high sea, and die up- 
on the shore after the reflux of the water, the 
admiral by virtue of his commission, has no 
cognizance of the offense. 2 Hale, P. C. 17, 20. 
And as it was doubtful whether it could be tried 
at common law, it was provided by statute that 
the offender may be tried in the county where 
the death stroke, poisoning, or hurt happened. 
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Ayres, of tlio acts of Vernet: and Commo- 
dore Rodgers, in his letter of the 24th of 
April, 1832, to the minister of foreign affairs, 
on the subject of Capt Duncan's conduct, 
say^ that he, (Capt. Duncan,) previous to his 
departure, wished to ascertain whether the 
persons alluded to acted imder the authority 
of the government of Buenos Ayres; but not 
being able to obtain any official declaration 
upon the subject, he believed that he was 
justified in considering them as acting with- 
out authority, and in treating them as pi- 
rates; but that as the government had since 
officially declared, that the establishment at 
the Falkland Islands was under its special 
protection, and that the individuals in charge 
of it acted under its special authority, he 
considered the government responsible for 
the improper conduct of its agents, and that 
th^ persons ai-rested by Capt. Duncan were 
no longer responsible (except to their own 
government) for tlieir outi'ages. He should, 
accordingly, set them at liberty; and he de- 
clares that he acts in this measure without 
iusti'uctions from his government; tliat it is 
not his intention to discuss the question pend- 
ing between the two governments. This he 
should leave to the agent duly authorized to 
treat upon that matter, and who, it is expect- 
ed, would shortly arrive at Buenos Ayres. 
From this coiTespondence thus far, it is evi- 
dent that Capt Duncan, when he went to 
the Falkland Islands, and broke up Yernet's 
establishment, was under the impression that 
they were a nest of pirates; and that Com- 
modore Rodgers, as soon as he found this to 
be a m* stake, but that they were acting under 
the authority of the Buenos Ayi'ean gavern- 
ment, discharged the prisoners, disclaiming 
to hold them as pirates: and there is no pre- 
tence, in any of this correspondence, that 
Capt. Duncan, in this particular act, was pur- 
suing any special order of the government 
of the United States; but he was, no doubt, 
acting in gcod faith, under what he consid- • 
ered his duty, in protecting the rights of 
American citizens. 

I do not mean to enter into the question 
whether or not American citizens had a right 
to take seals upon the Falkland Islands: that 
was a disputed question between our gov- 
ernment and tliat of Buenos Ayres. But if 
these islands were held in the possession and 
under the jurisdiction of the Buenos Ayrean 
government, and Vernet's establishment then 
was under the authority and protection of 
that government, as it clearly was, and even 
admitting that Vernet had abused his power. 
Captain Duncan could have no right, without 
express directions from hjs government, to 
enter into the territorial jurisdiction of a 
country at peace with the United States, and 
forcibly seize upon propertj'^ found there and 
claimed by citizens of the United States. 
Such a principle would be too hazardous to 
the peace of nations to be admitted in prac- 
tice. If the seizure of these skins by Vernet 
was wrongful, and a violation of the rights 



of American citizens, the presumption is, that 
on application to the judicial tribimals of 
Buenos Ayres, there would have been a res- 
toration of the property; and if that, and all 
appeal to the government, should fail of re- 
dress it might become a case for the inter- 
ference of the government of tlie injm'ed par- 
ty, and might ultimately lead to a just war. 
Such, according to the law of nations, would 
be the course to be adopted toward the citi- 
zens or subjects and the government of every 
sovereign power; and the weakne-rs or 
strength of such power does not alter the 
principle. And this would seem to have been 
the understanding of tlie libellant himself, by 
the contract he entered into with Vernet, 
relative to tlie appeal to the tribunals of 
Buenos Ayres, for the trial of the right of 
seizure by Vernet, of the Harriet and Supe- 
rior; and the employment of the Superior in 
sealing, until the determination and result of 
such trial should be known. This was an ai" 
rangement beneficial to all parties, and is 
not at all consistent witli the charge that it 
was a piratical capture. I can discover noth- 
ing in the evidence to warrant the conclusion 
that this contract was forced upon the libel- 
lant and Captain Cougar, by Vernet. It pur- 
ports to have been entered into at the in- 
stance of these captains; and I see no reason 
to conclude that the trial would not have 
been proceeded in had not the property been 
retalien, and the whole establishment broken 
up by Captain Duncan, which the government 
of Buenos Ayres considered a gi'oss violation 
of their rights. This right of taking seals 
(or fishery as it is called, though, perhaps, 
not strictly proper, as the seals are taken on 
shore) at the Falkland Islands, was then un- 
der discussion between oiu: government and 
that of Buenos Ayres, as would appear by the 
letter of the secretai-y of state to Mr, Forbes, 
of the date of 10th of February, 1831, in 
which he says it is the wish of the president 
that you sbould address an earnest remon- 
strance to that government against any meas- 
ures tliat may have been taken by it includ- 
ing tlie decree and circular letter referred to, 
if they be genuine, which are calculated in 
the x-emotest dogi-ee to impose any resti-alnt 
whatever upon the enterprise of our citizens 
engaged in the fisheries in question (the tak- 
ing seal at the Falkland Islands), or to impair 
their undoubted right to the freest use of 
them. But notwithstanding this strong lan- 
guage on the part of our government, it did 
not undertake to pronounce this a piratical 
establishment, or to direct our public vessels 
to proceed there and break it up; but was ne- 
gotiating on the question. Our government 
must have been fully apprized of the com*se 
pursued by the government of Buenos Ayres; 
for the decree referred to in this letter was 
undoubtedly the decree under which Vernet 
was acting. And that decree, which bears 
date on the lOtli of Jvme, 1829, in terms de- 
clares, that the Falkland Islands shall be gov- 
erned by a military and civil governor, to be 
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appointed by the gcvvernment of the republic, 
and whose residence should be on the island 
of Solidad, and that he should see to the regu- 
lations of the fisheries on that coast. And 
our secretary of state, in a letter of 29th of 
October, 183G, in answer to the inquiry wheth- 
er our govemmeut had formally declared 
that it did not recognize the claims of the re- 
public of Buenos Ayres to the jurisdiction of 
the Falldand Islands, says: "Measm-es were 
talien by my predecessor to ascertain on what 
foundation the claim of jurisdiction to these 
islands rested; but the sickness and death of 
Llr. Forbes, our charge d'affaires at Bueaos 
Ayres, had for a time interrupted the investi- 
gation. Our right of fishery, however, in 
those seas, is one that the government consid- 
ers indisputable, and it will be given in 
charge to the minister about to be sent there, 
to make representations against and demand 
satisfaction for all interruptions of the exer- 
cise of that right." Thus our government, 
four years after the seizure of the Superior, 
and, as must be presumed, with full knowl- 
edge of the fact, treated this right as a sub- 
ject for negotiation between the two govern- 
ments, and does not undertake to affirm such 
seizm-e to be a piratical act. And under this 
view of the case, I cannot consider the re- 
taking by Captain Duncan a lawful act; and 
tmless it was so, the claim of the libeUant to 
compensation as for salvage services, in a 
court of admiralty, cannot be sustained. I do 
not. therefore, enter into the inquiry whether 
any meritorious and beneficial services have 
been rendered by the iibellant. If any have 
been rendered, which in law entitles him to 
compensation, his redress must be sought in 
a court of common law, and not in a court ot 
admiralty. The appeal of the Iibellant must, 
therefore, be dismissed. 

I have not been able to arrive at so satisfac- 
tory a conclusion in relation to the distribu- 
tion of the proceeds of the skins, as between 
Mr. Burrows and Captain Waldron. It is 
not denied but that ail the skins taken on 
board the Superior belonged to ]Mr. Burrows; 
nor is it denied but that Captain Waldron 
"was the owner of the skins taken from the 
boat's crew of the BelviUe, he having pur- 
chased the rights of the other part owners; 
and it is very satisfactorily established that 
aU these skins were put into the same store- 
house at Port Lewis. But the doubt arises 
from the difficulty of ascertaining whether the 
whole of the skins taken from the boat's crew 
were shipped on board the Thomas Lowry 
and sent to London, or whether a part re- 
mained, and were taken away by Captain 
Duncan. 

The evidence upon this part of the case is 
certainly very conti*adictory in several re- 
spects, and cannot be reconciled. Vemet 
swears that the skins taken from the boat's 
crew were put separately in the store-house, 
and were all put on board the Thomas Low> 
ry. In this he is contradicted by several 
witnesses, who swear that these skins were 



stored promiscuously in the store-house with 
the skins of the Harriet and Superior, and 
that the siiins shipped on board the Lowry 
were selected from the aggregate quantity. 
Under tliis view of the case, it cannot with 
any satisfactory certainty be said on which 
side the evidence preponderates, so as at all 
events to justify an appellate com-t on this 
ground to disturb the decree of the comrt be- 
low. I am, accordingly, of opinion that the 
decree of the district com-t be affii-med. 
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[1 Woodb. & M. 53; ^ 2 Eobb, Pat. Cas. 303; 
3 West. Law J. 151; Merw. Pat. Inv. 414.] 

Circuit Court, D. ilassachusetts. Oct. Term, 

1845. 
CoNSTiiucTioN OF Patents — Province of Couht 

AND JOIIY—RULES OF CONSTUCCTION. 

1. It is the duty of the court, rather than the 
jurv, to construe the language used in a specifi- 
cation of a patent, if no parol evidence is offered 
in explanation, or none which is contradictory. 

[Cited in Geier v. Goetinger, Case No. 5,29D; 
Brush Electric Co. v. Electric Imp. Co., 52 
Fed. 974.] 

2. A patent is not to protect a monopoly of 
what existed before and belonged to others, but 
to protect something, which did not exist before, 
and whicii belongs to .the patentee, 

[Cited in Smith v. Downing, Case No. 13,036.] 

3. A construction of patents, liberal for the 
patentees, is proper. But the description of the 
patent must he so certain, as to be understood 
by those acquainted with the subject-matter. 

[Cited in Hogg v. Emerson, 6 How. (47 U. S.) 
484; Smith v. Downing. Case No. 13,036; 
Winans v. Denmead, 15 How. (56 IJ. S.) 
341.3 
J. p.i* '!<-% ..-N-1^ r.( file snpcification. aswell as 
{ the summary and the drawings, are generally to 
... ^..^^..iv,^ una cviiipareu, and not one alone 
looked to, in order to decide what new part or 
new combination is claimed to be invented and 
protected. 
[Cit«d in Hovey v. Stevens, Case No. 6,745; 
Aiken v. Bemis, Id. 109; Teese v, Phelps, 
Id. 13,819.] 

5. In coming to a result, practical views, rath- 
er than subtie distinctions, must govern. 

This was an action on the case for a vio- 
lation of a patent right, owned by the plain- 
tiffs [William C. Davoll and others], for an 
improvement in the speeder for roving cot- 
ton. The letters patent [No. 3,089] were 
averred to have issued Slay 19th, 1843. The 
general issue was pleaded, and notices given 
of sevei'al defences, all of which at the 
trial here at this term were found by the 
jury against the defendant [James S. 
Brown]. He then moved for a new ti'ial, 
on account of a supposed misdirection by 
the court to the jiwy, in relation to the spec- 
ification, a copy of which is annexed.- 

^ [Reported by Charles L. Woodbury, Esq., 
■and George Minot, Esq.] 

' The schedule referred to in these letters pat- 
ent, and making part of the same: "To All 
Whom It may Concern: Be it known, that I, 
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B. R. Curtis aud jMi*. AYarren, for plain- 
tiffs. 
Dexter & Ames, for defendant. 

WOODBURY, Circuit Justice. This mo- 
tion is founded upon the position, that, by 

William C. Davoll, of Fall River, in the county 
of Bristol, and state of Massachusetts, have in- 
vented certain new and useful improvements 
in the machine known by the name of 'Speeder,' 
'Double Speeder,' or 'Fly-Frame,' used for roving 
cotton, preparatoiy to spinning, and 1 do hereby 
declare that the following is a full and exact 
description thereof: My main improvement con- 
sists in the manner in which I arrange the spin- 
dles, in two rows, by means of which arrange- 
ment only about one half the room is required 
to receive the same number of spindles; the 
operator can also attend to a greater number 
than usual; much less power will be required 
to put them in motion; the cost per spindle will 
also be much less, the double row requiring but 
little more gearing than a single row, and the 
machine will bear running at a much higher 
velocity than the English fly-frame. In the ac- 
companying drawing, figure 1 represents an end 
view of the machine, and figure 2 a top view 
of a spindle or flyer-rail. The position these 
rails occupy in the machine, is shown at n and 
0, figure 1, n being an end view of the spindle, 
and o of the flyer-rail, with the requisite gear- 
ing upon them, which is the same on each of 
them. These rails, instead of being drilled, like 
those in common use, with a single row of holes 
for supporting the spindles "vj'hich pass through 
them, are drilled with a double row, as shown 
at a a, and b b, figure 2. The back row, b b, is 
placed about five inches from the front row, 
a a, or about the width of the flyer to be used. 
The holes b b, of rhe back row, are drilled inter- 
mediate between those of the front row a a, and 
by this arrangement the bobbins h are readily 
changed. The spindles e e e, figure 1, work up 
and down through the rows of holes a a and b b, 
and through the tubed wheels c c, figures 1 and 
2, and also through the bottoms of the flyers 
as seen at a. The respective revolving and ver- 
tical motions of the spindles and flyers are ef- 
fected in any of the known modes. The flyers, 
as shown in the back row i, figure 1, are made 
to stand with their planes at right angles to 
those of the front row k; this, with their inter- 
mediate position, greatly facilitating the chan- 
ging of the bobbins. To the bottom of each 
flyer a tube wheel is attached, as seen at e, fig- 
ures 1 and 2; and a similar wheel is attached 
to each spindle, as shown at c c, figure 1, and 
motion is consequently communicated to them 
independently; but the respective flyers and 
spindles of both rows are geared into the same 
intermediate wheels, f f, as shown in figure 2. 
The above constitutes the whole gearing for giv- 
ing motion to the back row of flyers and spin- 
dles. It will be seen, that the flyers, as used 
by me and shown at i i and k k, are made in 
one continuous piece, instead of being open at 
the bottom, ?s i'^ the case with those generally 
used in the English fly-frame, and this, among 
other rea-^ons, enables me to give the increased 
velooify above referred to. Having thus fidly 
described the nature of my invention, in the im- 
proved con traction of the spieler, double speed- 
er, or fly-frame, what I claim therein as new, 
and desire to secure by letters patent, is the 
arrangement of the spindles and fivers in two 
rows, in combination wi'h the de^cnbed arrange- 
ment of gearmg. And this I claim, whether 
the said gearing be arranged precisely as here- 
in represented, or in any other manner which 
is substantially the same, producing a like re- 
sult, upon the same principle. William C. Da- 
voll. Witnesses: B. K. Morsell, Edwin L. 
Bruudage." 



the specification, the improvement of the 
plaintiff is not confined to the use of the 
bow-flyer, that is, the flyer in "one continu- 
ous piece," as part of his new combination; 
and that the court, in charging the jury that 
it was so confined, on a fair construction of 
the whole specification and drawing, erred in 
point of law. In the argument, the counsel 
seemed to contend, that there was another 
error, in not leaving tlie point to the jm-y, 
as a question of fact, whether the bow-flyer 
required a different geai'ing from the open 
flyer, and if it did, then the bow-flyer formed 
a part of the new combination claimed; but 
if it did not require a different gearing, then 
the bow-flyer was not in point of law a por- 
tion of the new combination. But it is 
enough to dispose of this last position, to see 
that it would narrow the question of law as 
to what kind of flyer was contemplated in the 
patent, and that it must depend on a single 
fact, to be found by the jm-y. Whereas, in 
truth, that question depended mainly on th(; 
language used in the specification and on the 
drawing, and not upon any fact in the case, 
which was in dispute at the trial, and de- 
hors or independent of the writing. Nor 
was the com*t, at the trial, requested to 
charge the jury, that the construction or 
the writing in this respect depended on any 
such fact; nor was it understood to be ar- 
gued to the jmy by the counsel, that the 
construction depended on it, but rather on 
the writing itself and tlie drawing, with 
some two or three other facts, about which 
no controversj' or conflicting evidence ex- 
isted. 

It is well settled law, also, as to all writ- 
ten mstruments, tliat their meaning is in 
general to be collected from the language of 
the instruments themselves. The construc- 
tion seldom rests on facts to be proved by 
parol, unless they are so referred to, as to 
make a part of tlxe description and to govern 
it; and when it does at all depend on tliem, 
and they are proved, or admitted, and arc 
without dispute, as here, it is the duty of 
the com't, on these facts, to give the legal 
construction to the instrument. But wheth- 
er the court gave the right construction to 
the patent in dispute, so far as regards the 
kind of flyer to be used in it, is a proper 
question for consideration now; and if any 
mistake has occurred in relation to it, in the 
hm-ry and suddenness of a trial, it ought to 
be corrected, and will be most cheerfully. 
There is no doubt as to the general prin- 
ciple contended for by the defendant in this 
case, that a patentee should describe with 
reasonable certainty his invention. Several 
reasons exist for this. One is, the act of 
congress itself requires, that he "shall par- 
ticularly specify and point out the part, im- 
provement or combination which be claims 
as his own invention." Act July 4, 1S36, c. 
357, § 6 (5 Stat. 119). And another is, that 
unless this is done, the public are unable to 
know whether they violate the patent or not. 
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and are also unable, when the term expires, 
to make machines correctly, and derive the 
proper advantages from the patent Bovill 
V. Moore, Bavies' Pat Cas. 361; Phil. Pat. 
286; Lowell v. Lewis [Case No. 8,568]. 
These principles, however, are not inconsist- 
ent with another one, equally well settled, 
which is, that a liberal construction is to be 
given to a patent, and inventors sustained, 
if practicable, without a departure from 
sound principles. Only thus can ingenuity 
and perseverance be encom-aged to exert 
themselves in this way usefully to the com- 
munity; and only in this way can we pro- 
tect inteUectual property, the labors of the 
mind, productions and interests as much a 
man's own, and as much the fruit of his 
honest industry, as the wheat he etiltivates, 
or the flocks he reai-s. Grant v. Ravmond, 
6 Pet [31 TJ. S.] 218. See, also, Ames v. 
Howard [Case No. 326]; Wyeth v. Stone, 
[Id. 18,107]; Blanchard v. Sprague [Id. 1,- 
518]. 

The patent laws are not now made to en- 
com'age monopolies of what before belonged 
to others, or to the public, — ^which is the true 
idea of a monopoly,— but the design is to en- 
courage genius in advancing the arts, through 
science and ingenuity, by protecting its pro- 
ductions of what did not before exist and ol 
what never belonged to another person, or 
the public. In this case, therefore, the jm-y 
were insti'ucted to consider the case under 
these liberal views, but not to hold the patent 
valid, unless the invention, such as the court 
construed it to be in point of law, was de- 
scribed with so much clearness and certainty, 
that other machines could readily be made 
from it, by mechanics acquainted with the 
subject Looking to the whole specification 
and drawing, both the figure and language, 
could any one doubt that bow-flyers were in- 
tended to be used in the new combination 
which was patented? The flgure is only that 
^f a bow-flyer, so is the language. First, the 
spindles are described as working up and 
down "through the bottom of the flyers, as 
seen at a," which is not possible in case of 
the open flyer, as that has no bottom for the 
spindle to work in. Again the specification 
says, "To the bottom of each flyer a tube 
wheel is attached, as seen at b, figures 1 and 
2," which is impracticable with an open 
flyer. Again it says, motion is communi- 
cated to the flyer independently, but that is 
not feasible with the open flyer. And finally, 
towards the close, in order to remove all pos- 
sible doubt, the specification adds,— "It will 
be seen, that the flyers, as used by me, and 
shown at i i and k k, are made in one con- 
tinuous piece, instead of being open at the 
bottom, as is the case with those generally 
used in the English fly-frame." All know, 
that the flyer, in one continuous piece, is the 
bow-flyer. Besides this, other admitted or 
apparent facts tended to show, that the bow- 
flyer alone was intended. One great advan- 
tage, claimed from the new combination in 



the patent, was an increased velocity of the 
spindle. Thus, in the early part of the speci- 
fication, it is stated, among the advantages 
of his improvement that "the machine will 
bear running at a much higher velocity than 
the English fly-frame." And towards the 
dose, he says, that it is the use of the flyer 
in "one continuous piece," i. e., the bow-flyer, 
instead of the open one, as in the English 
fly-frame, which, "among other reasons, en- 
ables me to givethe increased velocity above 
referred to." How could there, tlien, be any 
reasonable doubt, that in his patent it was 
this bow-flyer he intended to use in his new 
combination? In truth he not only says so, 
and could not otherwise obtain one of his 
principal objects and advantages, but it is 
manifest from the form of the flyer itself, 
and was riot doubted at the trial, that only 
the bow-flyer could be geared, as he de- 
scribed his flyer to be, in two places, through 
its bottom; the other form of the open flyer 
confessedly having no bottom susceptible of 
being used or geared in this manner. But it 
is said, the clause at the end does not specify 
this kind of flyer, and therefore all the rest 
of the specification is useless, redundant, and 
entitled to no weight in deciding what kind 
of a flyer is referred to in the closing part 
of the Specification. "We think otherwise. 
Sometimes the preamble, even, may be re- 
sorted to for ascertaining the object of the 
specification. Winans v. Boston & P. 11. E. 
Co. [Case No. 17,858]. Sometimes, the body 
of the specification. Russell v. Cowley, 1 
Cromp., M. & R. SG4:. 876. Sometimes, the 
summing up. Moody v. Fiske [Case No. 9,- 
745]. And sometimes, the formal clause at 
the end of the specification. Genei-ally, all 
of them are examined together, unless the 
formal clause seems explicitly to exclude the 
rest, and require a decision on itself alone. 
McFarlane v. Price, 1 Starkie, 199; Rex v. 
Cutler, Id. 354; Wyeth v. Stone [Case No. 
18,107]; Blanchard v. Sprague [Case No. 1,- 
518]; Ames v. Howard [supra]; 11 East, 101. 
But there is no such exclusion or conflict be- 
tween the formal clause and the rest of the 
specification. On the contraiy, it speaks of 
no different spindles from what he had just 
described and boasted of, as givhig the in- 
creased velocity his machine possessed. And 
when he proceeds to describe what he claims 
therein, as new, to be "the arrangement of 
the spindles and flyers, in two rows, in com- 
bination with the described arrangement of 
gearing," he manifestly refers, not to spindles 
and flyers generally, but the spindles and 
flyers before exhibited in his drawing, and 
described in his specification, viz., the short 
spindle and bow-fiyer, rather than the long 
spindle and open flyer. And it is not pre- 
tended, that any other kind of spindle or 
flyer could act in combination with the de- 
scribed arrangement of gearing." which he 
had before given, of spindles working through 
the bottom of the flyers, and a tube 'rt'heel 
attached to the bottom of each flyer. There 
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was no fact in doubt about this, to be left to 
the jury; and there was but one construc- 
tion as to the liind of flyer intended to be 
used, that was consistent either with the 
drawings, or the express lan^age employed, 
or the chief object of the machine in its in- 
a-eased velocity, or in the practicability of 
geai'ing it in the manner before described by 
him in two important particulars, or of 
giving motion to it "independently." It is as 
clear and decisive on this point as if he had 
said, the "before described" spindles and 
flyers, because he says the spindles and 
flyers, "with the described arrangement of 
gearing;" and no other spindles or flyers, 
but the short spindles and bow-flyers, could 
be geared in tlie manner before described, 
through the bottoms of Iho latter. Matters 
like these must be received in a practical 
manner, and not decided on mere metaphys- 
ical distinctions. Crossley v. Beverley, 3 
Car. & P. 513, 514. Taking with us, also, the 
settled rules, tliat specifications must be sus- 
tained, if they can be fairly (RusseU v. Cow- 
ley, 1 Cromp., M. & R. 864, 876; Wyeth v. 
Stone [supra]); that we should not be astute 
to avoid inventions; and that it is a question 
for the eom-t, and not the jury, whetlier the 
specification can be read and construed in- 
telligibly in a particular way (Whitney v. 
Emmett [Case No. 17,585]; Blanchai-d v. 
Sprague [supra]),— we think the insti'uctions 
given at the trial in this case were correct, 
and that no sufficient ground has been shown 
for a new trial. Motion refused. 



Case Wo. 3,663. 

DAVY V. FAW. 

[1 Cranch, C. C. 89.] ^ 

Circuit Court, District of Columbia. April 
Term, 1802. 

AUBITRATION — EVIDENCE OP QUESTIONS Sl'BMIT- 

TEI). 

'\^''hen tlio terms of submission to arbitration 
are uncertain, parol evidence may be given of 
the controversies submitted. 

Debt on award. The terms of submission 
were "of a conti-oversy of several accounts 
and contracts existing between us." 

THE COURT allowed parol evidence to 
show what were the aeeoxmts and contracts 
meant in the submission, and stopped C. Lee 
who had offered such evidence, and inform- 
ed him that in the case of EUzey v. Mosorop 
[Case No. 4,412], in Washington, they had de- 
cided that where the terms of submission 
were uncertain, parol evidence might be giv- 
en of the conti'oversies submitted. 

MARSHALL, Circuit Judge, absent. 

[NOTE. See Faw v. Davy, Case No. 4,701.] 
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^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case Wo. 3,664. 

DAWES et al. v. CORCORAN. 

[1 Cranch, 0. C. 137.] ^ 

Circuit Court, District of Columbia. July Term, 

1803. 

■Witnesses— Cuoss-ExAMiNATiox. 

Leading questions may be asked in cross-ex- 
amining a witness. 

Assumpsit. 

Mr. Mason, for defendant, in cross-examin- 
ing the plaintiffs' witness, asked whether 
there was not an agi'eement that, &c. (stat- 
ing certain terms.) 

Mr. Key, for plaintiff, objected on the 
ground of its being a leading question. 

The objection was overruled, and the ques- 
tion permitted to be aslied. 

Mr. Key took a bill of exceptions. But no 
writ of error was issued. See Peake, Ev. 
135. 
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Case Wo. 3,665. 

The DAWN. 

[1 Ware (485) 499.] • 

District Court, D. Maine. Feb. 21, 1839. 

Seamen's Wages— Sale of Ship in Fokuign 
Cou.\Ti{y — Wreck— Burden of Proof. 

1. The act of congress of February, 1S03, c. 
62 [2 Stat. 203], allowing two months' exti-a 
wages to the crew, upon the sale of the vessel 
and their discharge in a foreign country, applies 
only to the case of a voluntary sale of a vessel, 
and not when the sale is rendered necessary by 
shipwreck. 

[Cited in Dustin v. Murray, Case No. 4,201.] 

2. If the vessel is sold in consequence of a dis- 
aster at sea, the owners will not be exempted from 
the payment of the extra wages, if the vessel 
can be repaired at a reasonable expense and in 
a reasonable time, and the burden of proof, to 
show that she could not so be repaired, is upon 
the owners. 

This was a suit for subti'action of wages. 
The libellant shipped as mate for a voyage 
from Boston to Turk's Island, and back to 
her port of discharge in the United States, 
for wages at the rate of twenty-five dollai-s 
a month. The brig sailed December 4, 1836, 
and when four days out met with heavy 
gales, by which she was much Injured in 
her spars and rigging, and strained in ner 
hull. The ballast was shifted, the pump- 
well broken, and the pump forced up three 
feet and a half, so as to render it impracti- 
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^ [Reported by Hon. Ashur Ware, District 
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■cable to keep lier dear of water. On the 
16tli of iiie month, being in latitude 32", the 
vessel being in a ci-ippled state, with only 
four sails remaining, and those old and dam- 
•aged by the gale, and several of her spars 
lost, the master abandoned all hope of reach- 
ing his port of destination, and for the 
safety of the lives of the crew bore up for 
Bermuda, and on the 28th arrived at the port 
>of Hamilton. Here a sm*vey was called, and 
after an examination of the brig she was 
pronounced unseaworthy, and in conse- 
■quenee of her age and disabled condition not 
worth repairing. She was accordingly sold 
^nd the crew discharged. The libellant was 
paid his wages up to the time of his dis- 
<iharge. 

C. S. Daveis, for libellant. 
T. A. Deblois, for respondent 

WAHE, District Judge. The facts in this 
"case are not controverted. "They appear in 
the pleadings, in the protest of the master 
and crew, and in the report of the surveyors. 
Two questions have been raised, and have 
"been very fully and ably discussed at the bar; 
first, whether the libellant is entitled to two 
months exti'a pay under the act of congi-ess 
of Februai*y, 1803, c. 62, § 3; and secondly, if 
the case is not within the pmwiew of the act, 
whether, by the general principles of the 
maritime law, he can claim any thing beyond 
the full amount of his monthly wages up to 
the time of his actual discharge. 

In the first place it may be proper to ad- 
vert to one gi'ound of defence insisted upon 
at the argumeni; which, if weirfotmded, it 
is contended, at once withdraws the case 
from the operation of the statute. It is this, 
that the sale was made by order of law, and 
not by the authority of the master; and 
consequently neither he nor the owners can 
be held responsible for any of the legal con- 
sequences attached to a sale under such cir- 
cumstances. In what light the case might 
have been considered if the master had ap- 
plied to a com-t of admiralty for a survey, 
and the court had, on the coming in of the re- 
port of the syrveyors, by a regular decree 
pronounced her unworthy of repairs and 
ordered her to be sold for the benefit of all 
who had an interest in her, it is not neces- 
sary in this case to decide. Sh* Wm. Scott 
has on several occasions expressed an opinion 
in favor of the jurisdiction of a court of 
admiralty to order a sale under such cu*- 
cumstances as are presented by the present 
case. The Gratitudine, 3 0. Eob. Adm. 259; 
The Fanny and Elmira, Edw. Adm. 118; 
The Warrior, 2 Dods. 288. But the validity 
of such sales is not admitted by the courts 
of common law in England. Reid v. Darby, 
10 East, 143; Morris v. Robison, 3 Bam. 
& C. 196. In this country the jurisdiction 
of the admiralty to order a sale of the ves- 
sel, on the application of the master in such 
cases of disti-ess, has been viewed with more 



favor, and such a decree of sale is vindicat- 
ed not only as a beneficial, but a rightful 
exercise of authority. The Tilton [Case No. 
14,054]; Janny v. Columbian Ins. Co., 10 
Wheat. [23 U. S.] 411. But then the de- 
cree is only prima facie evidence of that 
necessity upon which it is professed to be 
founded. It is not conclusive on the rights 
of persons who are not parties to the proceed- 
ings. In the present case, however, no such 
judicial proceedings were instituted. The 
master upon his arrival consigned the vessel 
to certain merchants of that place. They 
applied to the governor of the island for a 
warrant of survey, who appointed the sur- 
veyors. The surveyors, after examining the 
vessel, reported the state in which they 
found her; and there all proceedings having 
the semblance of legal proceedings termin- 
ated. There was no action of any court, 
nor of any of the public authorities of the 
island upon the report; but after it was 
made the sale was ordered by the consignees. 
All the authority they had was derived from 
the master, and their acts must be consid- 
ered as his. The sale therefore can be 
viewed in no other light, than as having been 
made by the authority of the master. 

The act of congress provides, that "when- 
ever any ship or vessel, belonging to a citi- 
zen of the United States, shall be sold in a 
foreign countiT and her company dis- 
charged, or when any seaman or maiiner, 
a citizen of the United States, shall with 
his own consent be discharged in a foreign 
country, it shall be the duty of the master 
to produce to the consul, &c., the list of his 
ship's company and pay to such consul, 
&c., for every such mariner so discharged, 
being designated on such list as a citizen 
of the United States, three months pay over 
and above the wages which may then be 
due to such mariner or seaman; two thirds 
of which to be paid by such consul, &c., 
to each seaman or mariner so discharged,? 
upon his engagement on board any ves- 
sel to return to the United States; the re- 
maining third to be retained for the pur- 
pose of creating a fund for the payment of 
the passages of seamen and mariners, citi- 
zens of the United States, who may be 
desirous of returning to the United States, 
and for the maintenance of American sea- 
men who may be destitute in such foreign 
port." It is contended for the libellant 
tiiat this case falls within both of the 
hypotheses provided for by the statute; that 
the vessel was sold in a foreign country, 
and that the libellant not objecting to the 
sale and to the dissolution of his conti'act, 
by breaking up the voyage in this way, 
was discharged with his own consent. 
The statute is apparentiy intended to pro- 
vide for the case of a dissolution of the 
contract by the voluntary act of the owners 
or of the master, their agent, in a foreign 
country, in the first place by the sale of 
the vessel, by which the voyage is broken 



DAWN (Case No. 3,665) 



[7 Fed. Cas. page 202] 



up and terminated, and in the second by 
the discharge of the seamen by the volun- 
tary act of the master, with the consent of 
the seamen. This is the natural and ob- 
vious consti-uction of the act. If it had 
been the intention of the legislature to com- 
prehend cases of a forced and necessary dis- 
solution of the contract, as by shipwreck, 
capture, seizure, and forfeiture of the ves- 
sel without the fault of the master or 
owners, or by any fortuitous occurrence 
against which human foresight and power 
could not provide, we should have expected 
some words would have been used indica- 
tive of such an intention. By the tei-ms of 
the act, one third of the wages paid to the 
consul is to be retained by him as a fund 
to provide for the relief and to send home 
destitute American seamen. It is not 
gratuitouslj' to be supposed that the legis- 
lature intended to raise a fund even for 
charitable purposes, by a tax on calamity 
and misfortune. Such an intention ought 
not to be inferred from general language 
that may well be satisfied with a more 
limited operation. And this constfuctiou, 
that it applies only to the case of a volun- 
tary sale of the vessel, is the one which 
was given to the statute by the circuit court 
in the case of The Saratoga [Case No. 
12,355]. The act also may probably apply 
to cases where the original object of the 
voyage is a sale of the vessel in a foreign 
port But that aspect of the law does not 
present itself in the present case. The 
same remarks will apply with the same 
force to the other branch of the statute, 
which was relied upon at the argument, 
the dischai'ge of the seaman with his own 
consent To come within the act it must 
be a discharge by the voluntary act of the 
master, and not a mere separation from the 
vessel by the unavoidable breaking up of 
the voyage by misfortune. Indeed a sea- 
man cannot in propriety of language be 
said to be discharged by the master, when 
the master himself is dispossessed of tlie 
vessel, and the "whole enterprise is brought 
to a violent end, by an accident of major 
force. A discharge imports, in the natural 
and ordinary meaning of the word, a volun- 
tary act on the part of the master. 

If this be the true consti-uctiou of the 
act, the question whether the libellant can 
maintain a claim for the two months' wages 
depends on the fact whether this was a 
voluntary sale on the pai't of the master, 
or a sale rendered necessary by inevitable 
accident; in other Avords whether the in- 
juries, which the vessel sustained from the 
violence of tlie weather, were such that 
she was incapable of being repaired and 
proceeding on her voyage, or incapable of 
being thus repaired without so much ex- 
pense and delay as to render it dearly for 
the interest of those who were to bear the 
loss to dispose of the vessel as a wreck 
where she was, rathei- than attempt to refit 



her and continue the voyage. It is indeed 
physically possible to repair a vessel when 
nothing remains of her but the keel. When 
we speak of the impossibility of repairing 
her, nothing more, therefore, is meant, than 
that she was in such a damaged and desti- 
tute condition that she was not worth re- 
pairing. The law is not so unreasonable 
as to require the owners, for the pm-pose of 
fulfilling their contract with the crew, to 
rebuild the ship at a ruinous sacrifice, 
merely because there is a physical possi- 
bility of doing it But if the damage 
is not of so grave a chai-acter, but that she 
may well be repaired witliin a reasonable 
time, and at a reasonable expense, the case 
will not be withdrawn from the statute be- 
cause the owner, or master, happens to meet 
with an opportunity of disposing of the 
vessel on advantageous terms, and making 
a better speculation by the sale than by re- 
pairing and continuing the voyage. This 
was the case of Pool v. Welsh [Case No. 
11,269], and the court ruled that there was 
nothing in the facts of the case, although 
the protest of a shipwreck was set up in 
the defence, that took from the act the 
character of a voluntary discharge. And 
this question of eventual loss uj>on repairing 
and proceeding on the voyage is, I appre- 
hend, to be viewed in relation to the party 
who is ultimately to bear it If the owner 
is highly insured he may think it f)r his 
interest to abandon and sell the vessel, and 
convert a partial into a total loss, when if 
he were uninsured he might find his interest 
would be best served by repairing her and 
proceeding .on the voj'age. In such a case 
it appears to me that if the owner, or the 
master for him, chooses to sell as the easiest 
way of exti'icating him from the disaster by 
shifting the loss or a part of it upon the 
underwriters, it must be considered as a 
voluntary sale, and the seamen entitled to 
their two months' wages. These aro calcu- 
lations in which the interests the seameu 
have, in prosecuting the vo.i'age and earn- 
ing their wages, are not taken into the ac- 
count The master looks solely to the in- 
terests of the owner. 

NoAv the embarrassing part of this case is- 
tliat the evidence leaves the matter, to say 
the least, somewhat uncertain whether the 
brig was abandoned because the injui"ies 
were so considerable that she was not under 
any ch'cumstances worth repairing, or only 
not worth repairing for the owner who was. 
insm'ed, as appears from the statement, which 
has been admitted in evidence, to the amount 
of four-fifths of the value on the brig, and 
on the cargo; within a few dollars of its 
full value. All the evidence we have is the 
report of the .sm'voyors, imattended by any 
explanation beyond what appears upon the 
face of the report. These sm-veys when 
made in the most formal manner, under an 
order of a coiu-t of admiralty, ai-o never con- 
clusive on the rights of third persons (Th^ 
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Tilton Csupra]), and for many pm-poses are 
entirely inadmissible as evidence, as in a 
suit on the policy bet\veen the insm-er and 
insm'ed (Dorr t. Pacific Ins. Co., 7 "^Tieat. 
[20 U. S.] 611). It is I tMnk admissible for 
the pm-poses of this case, but it is at best 
only prima facie evidence, and not perhaps 
of the most stringent character, even as 
prima facie proof. The siu'vey is entirely 
an ex parte proceeding procm-ed at the in- 
stance of the master. The sm-veyors are 
subjected to no cross-examination of an ad- 
verse party, and it is not perhaps presuming 
too much to suppose that their reports may 
often receive the coloring favorable to the 
luiown or supposed -wishes and interests of 
a party who employs them. The report 
states the loss which the brig sustained in 
her masts, spars, and rigging, together with 
certain injuries to her hull. It is obvious 
that there can be no difficuliy in supplying 
the loss of spars and rigging. The injm-ies 
to the hull, which the report enumerates, are 
that the water-ways abreast of the main- 
mast, on both sides, were much strained. 
The cabin work showed appearances of her 
having strained and worked aft; in the hold, 
the thick streak abo^^e the lower beams, on 
the starboard side, was found rent and split 
to the extent of about twelve feet in length, 
and in one place nearly broken across; the 
cross break three of the surveyors thought 
was new, but the rent was an old one, though 
it had been well secured by fastening. On the 
outside of the vessel one of the bolts, which 
fastened the knee opposite, had worked 
loose; about the stern she seemed to have 
sti*ained gi*eatly, particulai-ly that part of 
the stern-post by the upper brace, and there 
appeared to be considerable water in the 
hold; but the surveyors could not ti-y the 
pumps in consequence of the ballast having 
shifted and forced one of them up. The 
report concludes by saying that, "upon ma- 
turely weighing the general condition of the 
brig, the great extent of her disti-ess in masts, 
spars, sails, and rigging, but looking pai-- 
ticularly to the disabled state of her hull 
about the stern, all these circumstances, cou- 
pled with the age of the vessel, decide us in 
our opinion that she is unworthy of repair 
and refitting for the sea." 

From the guarded and general terms in 
which the sm'veyors have expressed their 
conclusion, it seems to have been something 
of a balanced question in their minds wheth- 
er the brig ought to have been repaired or 
not; and from the particular description of 
the injuries to the hull, given in the report, 
connected with the fact that the brig kept 
at sea twenty days after the principal dam- 
age was received, that is, from the 3d to the 
28tli of December, without any extraordi- 
nary danger, it appears to me that a com-t 
must find a great deal of difficulty in saying 
upon the facts which appear in the report 
alone, unaided in its judgment by any fur- 
ther elucidation of the matter, that this was 



a case of such extensive damage to the ves- 
sel, that the interest of all who- were con- 
cerned in the loss requir'^d that she should 
be abandoned and sold as a wreck; or that 
such a clear case of necessity is made out 
for breaking up the voyage as to take fl.'om 
the sale the character of a voluntary act on 
the part of the master. That the sale was 
a determination favorable to tlie interest of 
the owner, lai-gely insured as he was, is 
highly probable. His vessel had encountered 
a disaster fi:om which he could not escape 
without loss, and the lightest Ipss for him 
would in all probability be to abandon the 
voyage and call upon the underwriters to 
pay the insurance. They had taken the risk 
and been paid for it Nor do I mean to in- 
timate an opinion that there was any thing 
unfair or improper in the sale as between 
the owner and insm-ers. That cause is not 
before me; and their rights are to be de- 
cided by the law of the contract between 
tliem. But in that determination the inter- 
ests and rights of other parties were in- 
volved. The owner had contracted with the 
crow to perform the voyage and to pay them 
their wages. They had bound themselves 
to render their services; and in opposition 
to the general maxim of the law applicable 
to all other contracts faciendi, to do any pai-- 
ticular thing, that is, that no one ^can be 
compelled peremptorily to do a specific act, 
"nemo cogi potest praecisS ad factum," the 
precise performance of the contract on their 
part might be enforced by stripes, chains, 
and imprisonment Poth. Cont Mai-. No. 
1S3. The owner became equally bound to 
give them the employment and pay the stip- 
ulated price; but a failm-e on his part in 
performing the obligation of the contract 
merely resolved itself as in other cases into 
an action for damages. If he voluntarily 
and without necessity abandons the voyage, 
and puts an end to the contract before it is 
executed, and thus prevents them from earn- 
ing wages, he renders himself, on the com- 
mon principles of the contract of hiring, re- 
sponsible for damages. The rule of the civil 
law in such cases is, that the laborer is en- 
titled to the full compensation which would 
be due for the performance of the entire 
conti-act (Dig. 19, 2, 38), unless he has had 
an opportunity of earning wages in another 
employment (Dig. 19, 2, 19, § 9). It is a 
^general principle applicable to the contract 
of hiring, that when it is owing to the hirer 
himself that he has not had the enjoyment 
of the thing or the benefit of the contract, 
the whole hire is due. In the conti-act for 
the hire of labor or service, the rigor of the 
principle is tempered in favor of the employ- 
er, by deducting the wages which the la- 
borer may or might have earned during the 
time in other employments. Poth. Cont. de 
Louage, Nos. 142, 173; Poth. Cont Mar. No. 
198; Domat Hv. 1, tit 4, § 9, No. 6. 

The maritime law, as it is administered in 
this country, in case of the discharge of a 
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seaman before the termination of tlie con- 
ti*act, without a valid cause, nearly agrees 
with the docti-ine of the civil law. The right 
of the seaman is resolved into an action of 
damages; and the general rule of damages 
is, that the seaman shall be placed in as 
good a condition as if the conti-act had been 
performed. Emerson v. Howland [Case No. 
4,441]. But when the conti-act is dissolved 
by the owner, by the sale of the vessel and 
a breaking up of the voj'age in a foreign 
port, the statute comes in and fixes the 
amount of damage by an arbiti-ary rule, al- 
lowing two months' additional wages. Upon 
the general principles of the contract of hu-- 
ing, the hii-er is not responsible when the 
performance of the conti-act on his part is 
rendered impossible by an accident of major 
force; for no one is responsible for fortui- 
tous events, unless he takes these risks upon 
himself by the express terms of the conti-act. 
The construction which has been put upon 
the statute is in this particular conformable 
to tlie general rule of law; it is that the stat- 
ute does not extend to a case where the sale 
of the vessel is rendered necessary by such 
an accident, and of com'se in such a case 
the statute damages are not due. But when 
a party would exempt himself from the ob- 
ligations of his conti-act by alleging an acci- 
dent of major force, the onus probaudi lies- 
upon him to prove the necessit5' which con- 
stitutes his excuse. This is the general rule; 
and the reason of the rule applies as strongly 
when the statute damages are claimed as 
when the claim is for damages imder the 
general law of the eonti-act. 

Whatever view we take of the case, then, 
we are brought back to this embarrassing 
difficulty, the imperfect state of the evidence 
on this essential point, whether the damage 
sustained by the vessel at as so considerable 
that the interest of all concerned required 
that the voyage should be broken up, and 
the vessel abandoned and sold as a wreck. 
If within a reasonable time, and at a rea- 
sonable expense she might have been re- 
paired and fitted to proceed upon the voyage, 
then my opinion is that it must be consid- 
ered as a voluntary sale on tlie part of the 
master, and the extra wages are due. The 
case of Pool v. Welsh [supra], is a direct 
authority to this point. The language of the 
statute is general. When a vessel is sold 
in a foreign country the extra wages shall 
be paid; and if the owner would exempt 
himself from the payment, he must show 
that the sale is within the exception, that it 
■v^as a sale rendered necessary by unavoid- 
able accident As satisfactory proof of this 
fact is not produced, the consequences must 
rest with that party upon whom the legal 
obligation is imposed of producing it After 
the best consideration I have been able to 
give the case, I am brought to the conclusion 
that the wages are due. This view of the 
question being decisive of the case, it be- 
comes unnecessary to consider the other point 



[7 Fed. Cas. page 204] 

which was argued at the bar, whether in 
ease of a shipwreck with salvage, the crew 
can in any case claim any thing, in the 
natiu-e of salvage, beyond the amount of 
wages due at the time of the misfortune. 

[NOTE. li'or further opinion in this case 
on the same subject, see Case No. 3,6tJG.] 
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The DAWN. 

[2 Ware (Dav. 121) 126;^ 4 Law Rep. lOU; 
26 Am. Jur. 216.] 

District Court D. Maine. Feb. Term, 1S41. 

Seamen's Wages — Sale of Ship ix Fokejgx 
Country— Wkeck— Expenses of Retltiin Ho.me 
—Duty of Seamex— Extka Rewaud. 

1. The libellant shipped for a voyage from 
Boston to Turk's Island. The ship, soon aftor 
leaving port, was so much damaged by the 
fortune of the seas, that the master, for tho 
safety of the lives of the crew, put into Ber- 
muda, where a survey was called, and she was 
condemned and sold as a wreck, and her crow 
discharged. Wages were paid to the libellant 
until he arrived at Bermuda. By his libel, he 
claimed either the two mouths' wages alluwed to 
seamen on the sale of a vessel in a foreign port, 
and the discharge of the crew, by the act of con- 
gress of February 28, 1803, § 3 [2 Stat 203j, 
or a sum in addition to his wages to pay his ex- 
penses home. 

[Criticised in Drew v. Pope, Case No. 4,- 
080.] 

2. The act of congress applies only to the case 
of a voluntary sale of a vessel, and not to a 
sale rendered necessary by misfoi'tuue; held, 
that the libellant was not entitled to the statute 
allowance, but was entitled to a sum in addi- 
tion to his wages to defray the expenses of his 
return home, to be paid from the proceeds of the 
sale of the vessel. 

[Cited in Brown v. Chandler, Case No. l,-- 

3. Generally, when the performance of a con- 
tract has become impossible by a fortuitous 
event, the parties are discharged from its ob- 
ligations. 

[Applied in The Wenonah, Case No. 17,412. 
Cited in Thorson v. Peterson, 9 Fed. 520.] 

4. On the happening of any disaster to a ves- 
sel, by which the prosecution of the voyage is 
rendered impossible, tlie seamen are discharged 
from the principal obligation of performing the 
voyage; but they are not released from the in- 
cidental obligation of rendering their best serv- 
ices for saving as much as practicable of the 
ship and cargo. 

[Cited in The John Perkins, Case No. 7,3G0. 
Approved in The Bowditch, Id. 1,717.] 

5. The opinions of Valin and Pothier on this 
subject examined and questioned. 

6. On the principles of the common law, ap- 
plicable to the contract of hiring of labor and 
service, a party cannot ordinarily claim an ex- 
tra compensation, on the ground that, bv some 
unexpected event the service which he has 
agreed to perform, becomes more laborious and 
dangerous than was anticipated at the time of 
the contract. 

7. The maritime law, on principles of public 
policy, makes an exception to this general rule, 
in cases of shipwreck. 
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8. In cases of shipwreck, the seamen are en- 
titled to their full wages up to the time of the 
disaster, provided, by their exertions, enough 
is saved of the freight and wreck to pay them. 

9. The old rule in England, that freight is the 
only fund against which wages can be claimed, 
was never the rule of the maritime law, and 
was never adopted in this country. 

10. The ship, together with the freight, is, to 
the last fragment, hypothecated to the seamen 
for their entire wages, tota in toto et tota in 
qualibet parte. 

11. In cases of shipwreck, the seamen are en- 
titled to claim, according to the merit of their 
services, an extra reward, beyond their wages, 
against the property saved. This ought not gen- 
erally to be less than the expenses of their re- 
turn home. This, being of the nature of a sal- 
vage reward, may be allowed, as well against 
the savings of the cargo, as against the frag- 
ments of the ship. The decisions of the Ameri- 
can courts quoted and commented upon. The 
doctrines of the maritime ordinances 'of the 
middle ages, on this subject, examined. 

[Cited in The Niphou's Crew, Case No. 10,277; 
The John Perkins, Id. 7,3G0. Followed in 
Nickerson v. The John Perkins, Id. 10,252. 
Explained in HofEman v. Yarrington. Id. 6,- 
5S0. Cited, but not followed, in Kelly v. 
Otis, 23 Fed. 905.] 

12. Under these ordinances, and the usages 
of the age when they were framed and estab- 
lished, the contract of seamen took a peculiar 
character. Their wages were made to depend 
on the successful termination of the enterprise. 
If that totally failed, contrary to the common 
principles of the contract of hire of labor or 
service, there was a total loss of wages. There 
is no trace of such a usage in the Roman law, 
nor in that ancient collection that goes under 
the name of the Rhodian laws, nor in the legisla- 
tion of the Lower Empire. On the western 
coast of Europe, it appears to have been nearly 
coeval with the revival of commerce, after the 
fall of the Western Empire. 

13. On this restriction contrary to common 
right, as a compensation and having its origin 
in the same policy of connecting the interest of 
the crew with the safety of the ship, was en- 
grafted another principle, that, in cases of ship- 
wreck, the seamen should be paid, out of the 
effects which they saved, a compensation be- 
yond their stipulated wages, in the nature of 
salvage. 

This case was before the court several terms 
ago, and is reported in Ware, 485 [Case iMo. 
3,605]. After the opinion was then delivered, 
the counsel for the respondent moved the 
coui't to suspend the decree, to enable the 
party to offer further evidence to show the ac- 
tual condition of the vessel, when she arrived 
at Bermuda. Under the circumstances of 
the case, the court allowed the motion. The 
case was now presented on the new evidence. 
The material facts upon the whole case were 
as follows. The libeHant shipped on board 
the brig Dawn at Boston, Nov. 2G, 1886, as 
mate for a voyage to Turk's Island, for wages 
at 25 dollars a month. Soon after the brig left 
port, she encountered violent gales, by which 
she was so much damaged in her hull and 
rigging, as to be incapable of continm'ng the 
voyage, and the master, for the safety of the' 
lives of the crew, bore away for Bermuda, 
where she arrived on the 2Sth of December. 
The master tlien made his protest, and ap- 
plied for a sm'vey. Commissioners were ap- 
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pointed for that pm-pose by the governor, 
who, after an examination, reported, that 
from the great damage which the brig had re- 
ceived in her spars and rigging, and especial- 
ly from the disabled state of her hull, con- 
nected with her great age, she was untit for 
sea, and unworthy of repair; and she was 
subsequently sold as a wreck. The addition- 
al evidence, now introduced, went to confirm 
the report of tlie surveyors, and to prove the 
ruinous condition of the vessel, and to show 
fm'ther the great expenses of the repairs, 
which would have been required to fit her for 
sea. The crew were discharged, and paid 
their wages up to the time of the discharge. 
The iibellant claimed, in addition, two 
months' wages allowed by the act of con- 
gress of February, 1803, § 3, upon the sale of 
a ship -and the discharge of her crew in a 
foreign port, or upon the discharge of a sea- 
man in a foreign country with his own con- 
sent; and if, xmder the circumstances of this 
case, he was not entitled to claim under the 
statute, an alternative claim was set forth in 
the libel for a reasonable compensation, in 
addition to his wages, in the nature of sal- 
vage for his extiu labor and services in sav- 
ing the vessel, and to pay his expenses home. 

C. S. Daveis, for Iibellant. 
T. A. Deblois, for respondent 

WARE, Disti-ict Judge. I do not think it 
necessary, on this occasion, to say much upon 
the claim for the statute allowance of two 
months' additional wages, which are directed 
to be paid to the consul for the seamen's use 
on the sale of a vessel in a foreign port or 
when a seaman is discharged in a foreign 
country with his own consent. When this 
case was before the court at a former term, 
that question was fully considered, and the 
conclusion to which my judgment was 
brought, by that examination, was that the 
statute applied only to the case of a volun- 
tary sale of the vessel, and to a strictly vol- 
imtary discharge of a mariner, and not to a 
sale or discharge rendered unavoidable by an 
imperious and overruling necessity. But 
when a vessel is sold in a forei^ port, the 
case is within the words of the statute, and 
if the owners 'would exempt themselves from 
its operation, it belongs to them to show that 
the sale was involuntary on their part. As the 
evidence then stood, it did not appear to me 
that the necessity'- of the sale was sufficiently 
established by the proof; but, under the pe- 
cidiar circumstances of the case, It seemed to 
be reasonable to suspend the decree, and al- 
low the owner to offer fm'ther evidence to 
that point. The evidence now produced does, 
in my opinion, satisfactorily show that the 
sale was, in the reasonable meaning of the 
word, a sale of necessity. Not that it was 
physically impossible to repair the vessel and 
proceed on the voyage; for it is always pos- 
sible to repair or rebuild a vessel, while any 
part of the hull remains. But the damages 
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wei'G so extensiye, and tlie expense of the re- 
pairs ^'ould have been so considerable, that 
it was, beyond question, greatly for the in- 
terest of those on whom the loss must ulti- 
mately fall, to abandon the voyage and sell 
the materials presen-ed for the most they 
would bring. A sale is, within the mercan- 
tile and reasonable sense of the word, necea 
sary, when the vessel cannot be repaii-ed but 
at a great sacrifice of the interests of the own- 
ers. And when a voyage is broken up for 
such cause, the seamen are not properly dis- 
charged, but the whole enterprise is brought 
to a premature conclusion by a fortuitous 
event, for which neither party is responsible. 
The other question raised by the pleadings 
in this case is, whether, upon a shipwreck 
and loss of the vessel in a foreign country, 
the seamen, who have remained by the ship 
and faithfully performed their duty to the 
last, can, upon tlie lirineiples of the maritime 
law, claim a compensation, out of the prop- 
erty which they save, beyond their stipulated 
wages up to the time when their connection 
with the ship is finally dissolved, sufficient 
to pay their expenses home. This question 
has been very ably and elaborately argued on 
both sides; and the authorities bearing upon 
it have been widely examined. But, with all 
the resear-ches of counsel, no adjudged case 
has been found, in which the question has 
been dii'ectly and formally decided. 

It is contended by the counsel for the libel- 
lant tliat this claim is founded on an ancient 
principle of the maritime law of Em'ope, in- 
corporated into the earliest digests of the law, 
and recommended as well by the dictates of 
justice and humanity as by an enlarged and 
enlightened public policy; that if it is not di- 
rectly sanctioned by any judicial precedents, 
neither are there any by which it is directly 
negatived; but, that there are cases in which 
a compensation in the natm-e of salvage may 
be allOAved, beyond the amoimt of wages due, 
is fairly inferable fi-om the doctrines of many 
of the adjudged cases, and is in fact but a 
just application of the general principle of the 
marine law, which studiously connects the 
interest of the crew with the safety of the 
vessel and .cargo. On the other side it is ar- 
gued, that the claim cannot be supported as 
one flowing from the conti-act, all rights un- 
der that being satisfied by the payment of 
wages up to the time when the contract was 
dissolved by an accident of major force; that 
it cannot be maintained as a salvage reward, 
because the ship's company can, it is said, in 
no case claim as salvors, being bound by their 
contract to use, on these melancholy occa- 
sions, then" utmost exertions for the preserva- 
tion of the ship and cargo for their stipulated 
hire; and the silence of our jurisprudence, on 
a question which must have frequently been 
presented to the court, has been strongly 
m-ged as a proof that no such principle, as 
that contended for in behalf of the libellant, 
is acknowledged by the maritime law of this 
country. And it is fm-ther contended, ad- 



mitting the rule of the maritime law to be, 
that upon a shipwreck in foreign parts, the 
crew are entitled to claim against the savings 
from the wreck a sum sufficient to pay their 
expenses home, that this rule is superseded, in 
tliis cotmtry, by the acts of congress for the 
relief of destitute mai'iners in foreign coun- 
ti-ies, requiring the consuls of the United 
States to provide for their return at the pub- 
lic expense. Such I understand to be the gen- 
eral tenor of the arguments at the bar. 

I agree with the counsel for the respondent, 
that by the maritime law, as it is received in 
this country, the seamen are bound to re- 
main by the wreck and contribute their ut- 
most exertions to rescue as much as possible 
from the violence of the elements, so long as 
there is a reasonable probability of saving any 
tiling, without too much hazai'd of life. It 
is true, that a different view is taken of the 
obligations of the crew by the most distin- 
guished maritime jurists of Fi-ance. Yalin 
says, that in case of shipwreck the seamen are 
at libei-ty to abandon the ship, although he 
admits that his opinion is in opposition to the 
decision of the judgments of Oleron and the 
ordinance of the Hanse Towns. The reason, 
he says, is, that in this case the owner is 
under no personal obligation to pay their 
wages or the expenses of their return home, 
and consequently, if they refuse to aid in 
saving the property, he has no cause of com- 
plaint. 1 Comm. sm* Ordinance de la Marine, 
liv. 3, tit. 4, art. 9, p. 704. Pothier maintains 
the same doctrine. By the accident of major 
force, he says, which prevents the continua- 
tion of the voyage, the parties are freed from 
their engagements, and the seamen ai-e no 
longer under any obligation to continue their 
services. Cont. Mai-. No. 12T. Boulay-Paty, 
without being very explicit, seems silently to 
acquiesce in the same conclusion. 2 Cours de 
Droit Mar. 230, 231. 

But, notwithstanding the imposing authori- 
ty of these gi'eat names, it appears to me tiiat 
this doctrine is exposed to very gi-ave objec- 
tions. It is true indeed as a general principle, 
when the performance of a contract is ren- 
dered impossible by a fortuitous event, that 
the parties are freed from its obligations. 
And in this case, the prosecution of the voy- 
age having, by an accident of major force, 
become impossible, the seamen are undoubt- 
edly discharged from the principal obligation 
of the contract, that of performing the voy- 
age. But as incidental to that, they are 
bound at all times to exert themselves for Uie 
preservation of the property inti-usted to 
their care. It would be singular if they wore 
released from this collateral obligation on the 
happening of an event, which rendered it pe- 
culiai-ly necessary. It appears to be a duty, 
resulting directly and necessarily from the 
natm-e of their engagement, to render their 
utmost exertions, on these occasions, to save 
all that is possible for their employers. This 
duty is expressly enjoined upon them in near- 
ly all the old maritime ordinances. The law 
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is so stated by Abbott, in bis ti-eatise on Sbip- 
ping (part S, c. 2, § 2). And so it bas, I be- 
lieve, been imiformly held in tbis country. 
Sims V. Sundry Mai-iners [Case No. 12,893]; 
Tbe Two Catherines [Id. 14,2SS]. So long 
as tliese services are continued, then* right to 
■wages, under the contract, remains in full 
force, and their lien against the fragments of 
the wreck which they preserve. But, by 
abandoning the wreck, they forfeit theh* 
wages, nor will their right be restoi-ed should 
the wreck be saved by other hands. 3 Keni; 
Oornm. 196; The Two Catherines [Case No. 
14,2S8J; Pitman v. Hoopei- [Id. 11,185]. 

But the question presented in this case is, 
whether the seamen can claim anything be- 
yond the full amount of wages up to the 
time of the actual termination of their serv- 
ices. It is qjaite clear that this claim cannot 
be maintained upon the common principles 
applicable to tlie contract of hiring. Having 
agreed to perform the service for a stipulated 
price, they cannot maintain a claim for extra 
■compensation, although, by some fortuitous 
event, tliat service may have been rendered 
more laborious, or have involved more danger 
than was anticipated. However just and rea- 
sonable such an allowance may, in some cases, 
Tae, as a pure question of casuistry, it cannot 
l3e sustained upon any estabhshed and known 
principle of law. Do, then, the principles and 
policy of the maritime law fm*nish any gi-oimd 
for making an exception in favor of maritime 
services, to the general rule of the common 
law? After an attentive consideration of the 
subject, and an examination of all the sources 
•of information within my reach, I am brought 
to the conclusion, that to some qualified ex- 
tent they do; and I will now proceed to ex- 
plain somewhat at large the groxmds upon 
which this opinion is founded. 

No case was cited at the bar, in which this 
question has been decided, at least in the 
form in which it is presented in this case. 
'There are, however, several, in which the 
general subject of the claims of seamen in 
-case of shipwreck, against the fragments 
which they save, is considered. Chancellor 
Kent, in his Commentaries, in speaking of 
shipwreck in connection with wages, saj^s 
that "some of the decisions in this countiy 
seem to consider the savings of the wreck 
as being bound for the arrears of the sea- 
men's wages, and for their expenses home." 
3 Comm. 195. Here the expenses home are 
-spoken of as a charge on the wreck, in addi- 
tion to the arrears of wages. And I refer to 
this paragraph, not so much as an authority 
in support of the doctrine, as to show that 
the idea, that the crew may be entitled to 
something beyond their wages, is not such 
a novelty in our jurisprudence, as was sup- 
posed at the argument. In the case of the 
Two Catherines [supra], the vessel had per- 
formed her outward voyage and earned 
freight, and was wrecked, and the cargo 
totally lost on her retm'n, in Narragansett 
■bay, near her home port. The libel was 



framed with a double aspect, claiming, in 
the alternative, wages or salvage. The ques- 
tion, what was due to the crew, appears to 
have been elaborately argued at the bar, 
and was profoundly examined by the court. 
The conclusion of the court was, that no 
wages were due, but that the crew were 
entitled to salvage against the materials, 
which they had saved of the vessel. The 
court held, that there was no principle of 
law which authorized the position, that the 
character of seamen creates an incapacity 
to assume the character of salvors, and that 
the salvage should never be less than the 
amount of wages, which would have been 
due had no disaster happened, but may, ac- 
cording to the circumstances of the case, be 
more. I am aware of the language used by 
the same learned judge, in delivering the 
opinion of the court in the case of Hobart 
V. Drogan, 10 Pet. [35 TJ. S.] 122. But it 
does not appear to me to be inconsistent 
with the decision of this case, nor to take 
from its authority. 

In the case of Taylor v. The Cato [Case 
No. 13,786], the ship was lost at sea, and the 
crew taken from the wreck by another ves- 
sel. Part of the crew of the Cato assisted 
that of the salvor vessel in saving a portion 
of the cargo, and they were allowed to 
claim, as subordinate and auxiliary salvors, 
one-half the share that was allowed to the 
crew of the salvor ship. Judge Peters ob- 
served, in delivering his opinion in that case, 
that "the third article of the laws of Oleron 
has been produced, together with the com- 
mentaries upon it, to show that seamen, 
saving from a wreck, are entitled to a re- 
ward, when sufficient property is saved, be- 
yond the amount of their wages." "I have," 
he says, "never disputed the doctrine in 
cases to which it seemed applicable." In 
another part of his opinion he adverts to a 
previous decision he had made in the case 
of The Belle Creole [Id. 17,165], upon a state 
of facts similar to those of the Cato, and 
says, "I do not exactly recollect by what 
rule I estimated the quantum of wages I 
ordered to be paid out of the surplus, to the 
officers and crew of the Belle Creole, but I 
think it was beyond the amount of wages." 
I shall have occasion, presently, to remark 
particularly on the third article of the laws 
of Oleron, and it will be seen how it applies 
to the present case. The case of Weeks v. 
The Catherine Maria [Id. 17,351], ivas that 
of a vessel foundered at sea. A part of the 
cargo was saved by the aid of another ves- 
sel, in which the crew were brought home. 
Salvage was allowed to the crew of the 
salvor vessel, and the crew of the lost ves- 
sel were allowed their wages from the prop- 
erty saved, which was part of the cargo, 
not only to the time of the abandonment 
of the ship, but to tlie time when the goods 
were brought into port and were taken into 
the custody of the marshal, imder the pro- 
cess of the court In the case of Adams v. 
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Tlie Sophia [Id. 65], the vessel was wrecked 
on her return voyage to Philadelphia, on 
the capes of the Delaware. The cargo was 
entirely lost, but some of the spars and rig- 
ging of the vessel were saved. The seamen 
filed a libel against the relics of the vessel 
for their wages, and the mate a separate 
libel, claiming salvage. The court held that 
the claim for wages could not be sustained, 
on the ground that freight is the mother of 
wages and that, when the freight is en- 
tirely lost, no wages eo nomine are due. 
But it was further decided, that although 
nothing could be recovered as wages, the 
seamen were entitled to claim as salvors, 
and that the amount, which would have 
been due as wages had the disaster not hap- 
pened, might be recovered as salvage. The 
libel of the seamen was, therefore, dismissed, 
and the mate recovered the amount of his 
wages under the title of salvage. 

All these cases clearly sustain the prin- 
ciple, that the seamen, in the event of ship- 
wreck, are entitled to claim against the prop- 
erty which they have saved, in the quality 
of salvors. It is true that in the case from 
Gilpin, this seems to be treated as a sub- 
stitute for the claim of wages, and to be 
measured hy the amount which would be 
due if the disaster had not occurred. In 
the other cases, it is clear that the court 
thought it might exceed that amount, and 
in that of the Catherine Maria, more was in 
fact awarded. And if the claim is valid for 
salvage, it would seem, as in all other cases 
of salvage, it must be discretionary as to 
the amount, to be determined by the particu- 
lar circumstances of the case. But all these 
cases are open to one general remark, which 
may be thought to detract something from 
their authority in support of the principle 
contended for in the case at bar; it is this, 
that it seems to have been tacitly assumed 
that tJie wages were lost by the calamity 
which prevented the earning of freight, and, 
therefore, if the seamen could not be reward- 
ed for their services in the way of salvage, 
they could claim nothing. Undoubtedly it 
was formerly the doctrine of the English 
courts, that freight was the only fund out of 
which wages could be claimed, and of course 
when freight was not earned no wages were 
due. Holt, Shipp. 275. But that is now 
overruled in England (The Neptune, 1 Hagg. 
Adm. 227), and it was never received in this 
countrj'- but with material qualifications. 
Freight is, indeed, the natural fund for the 
payment of wages, and the seamen have a 
privileged claim against it. It is a right 
which does not stand merely on a dry rule 
of positive law, but is derived from the 
nature of things, for it is in part the prod- 
uct of their own labor. But, by the mari- 
time law, the ship is as much pledged for 
wages as the freight. When the interests of 
third parties are involved, as between un- 
derwriters when the ship and freight are in- 
sured by separate policies, it would seem, 



upon principles of natural law, that the- 
freight ought first to be exhausted, and the- 
vessel resorted to only as a subsidiary fund 
when the freight proved insufficient. This 
was the opinion of Emerigon (Traits des As- 
surances, art. 17 §§ 11, 53), aad, in a proper 
case, the court may, perhaps, have the 
power of marshaling the funds to meet the 
claims of natural justice. But, at all events, 
the seamen are to be paid their wages^ 
when enough for that ijurpose is saved of 
the ship or freight Pitman v. Hooper [Case 
No. 11,185]. It is not pretended that these 
authorities establish the principle as a set- 
tled rule of jurisprudence in this country, 
that upon shipwreck, when part of the prop- 
erty has been saved to the owners by the 
exertions of the crew, they are entitled to- 
an allowance in the nature of salvage, be- 
yond the amount of their wages. But to me 
they seem to prove, at least, that the op- 
posite rule is not established, and that the 
question is fairly open to be decided upon 
principle and the authority of the general 
maritime law. 

We will now inquire what grounds it has 
tor its support in the general docti-ines of 
that law. The policy of connecting tlie inter- 
est of the crew with the safety of the ship 
and cargo is deeply imbedded in the princi- 
ples of the maritime law. The ship and 
freight are the only pledge they have for 
their wages. Their lien upon these and ev- 
ery part of them attaches as a privileged 
hypothecation, tota in toto et tota in quali- 
bet pai'te, or, as it has been emphatically ex- 
pressed, to the last plank of the ship and to 
the last fragment of the freight. Jugemens 
D'Oleron, art 3; Consulat de la Mer. c. 132 
(Pardessus' Ed. 92); Emerigon des Assur- 
ances, c. IG, §§ 11, 2; Pitman v. Hooper [su- 
pra]. But this is tlie whole of their secm-ity. 
If the ship and freight are wholly lost, there 
is a total loss of wages; and though tlie ship 
maj' be lost on the most distant and inhos- 
pitable shore of the ocean, they are not only 
left penniless to find their way home as tliey 
can, but when, through many hardships, they 
have arrived there, however long and peril- 
ous tlieir service may have been, they have 
no personal claim against the owner, unless 
freight, in the course of the voyage, has been 
saved and put on shore. Upon the common 
principles of the contract of hiring service or 
labor, the title of the laborer to his reward 
depends upon the faithful performance of the 
service for which he is engaged, and is not 
liable to be defeated by the accidents of for- 
tune. 2 Kent, Comm. 590; Potli. Cont. de 
Louage, No. 423. The principle which at- 
taches the right to wages to the fortune of 
the vessel, or, in other words, makes the right 
dependent on the successful issue of the en- 
terprise for which the men are hired, is a pe- 
culiar feature of the modem maritime law. 
No trace of such a principle is to be found in 
the Roman law nor in the maritime legisla- 
tion of the Eastern Empire nor in that an- 



[7 Fed. Cas. page 209] 



(Case No. 3,666) BAWN 



cient compilation wMch goes under the naine 
of tlie Bhodian laws. 1 Pard. Lois Mar. p. 
325, note 3. It owes its origin to the neces- 
sities and peculiar hazards which maritime 
commerce had to encounter in the middle 
ages, when to the dangers of the winds and 
waves were added the more formidable perils 
of pn*acy and robhery. The px-inciple having 
been tlien established, and found by expe- 
rience to be favorable to the general Interest 
and security of commerce, it has been pre- 
served in the mai'ltime jurisprudence of Eu- 
rope, when the special necessities in which 
it had its birth have ceased to exist. 

It is, then, to the maritime customs and 
usages of the middle ages, in which this re- 
striction upon the right of wages had its ori- 
gin, that we are to look for its nature and 
quality, as well as for any countervailing ad- 
vantages to the seamen, by whieh tlii? abridge- 
ment of the rights natm-ahy resulting from 
their conti'act was compensated, and the 
scales of justice, which had been made to 
incline in favor of the employer, were equita- 
bly readjusted. If we retain the harsher 
principles of the old law, it is but just that 
we should also preserve the temperaments 
by which its severity and apparent injustice 
were mitigated. 

The earliest monument of the maritime 
jurisprudence of the middle ages which re- 
mains, unless we accept the Consulate of the 
Sea, is the' Judgments of Oleron.'* The rule 
is there stated in these terms: "When a ves- 
sel is lost, hi whatever place it may be, the 
seamen are bound to save all they can of 
the wreck and cargo. In this case the mas- 
ter shall pay them their reasonable wages 
and the expenses of their retm'n home, so 
far as the value saved is sufllcient; and if he 
lias not money enough, he may pledge the 
objects saved to bring them back to tlieir 
counti'y. If the seamen refuse to labor for 
the salvage, thex'e is nothing due them, and 
on the conti'ary when the ship is lost, they 
lose also their wages." Article 3. The rule 
cannot well be more explicitly declared than 
in this article. If the ship is totally lost, the 
seamen lose their wages; but, against" the ef- 
fects which then* exertions have rescued 
from destruction, they have a claim not only 
for the full amount of their wages, for tliat 
I understand to be meant by their reasonable 
wages, but also for a further sum to defray 
their expenses home. Thus we see that in 
the very origin of the custom which re- 
sti'icted the right of seamen for their wages 
to the effects which they saved, it was con- 
nected with another of allowing them against 
these effects an additional reward for their 
labor in saving them. The Judgments or 
Boles, or, as they are more frequently called 
in this country, the Laws of Oleron, do not 
appear, at first especially, to have been sanc- 
tioned by any direct act of legislation. They 
are, apparently, a collection of maritime 

' [See note at end of this case.] 
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usages to which custom had given the force 
of law; but they have at all times been re- 
ferred to as of high authority by all the most 
commercial nations of Em'ope. They were 
the earliest digest of maritime law in the 
western part of Europe, and from the general 
wisdom and equity of then* decisions, as well 
as firom other causes, they seem, in one form 
or another, to have been early incorporated 
into the maritime jm*isprudence of all the 
western nations of that continent. Being a 
work of French origin, they were received as 
common law in Aquitaine, Brittany, Nor- 
mandy, and the whole extent of the Atlantic 
coast of France. In England they early ac- 
quired nearly the same authority fi'om an 
opinion there entertained, that they were 
originally compiled and published by Richard 
I., in his ch.-u'acter of Duke of Aquitaine^ 
on his retm*a from the Holy Land. In the 
latter part of the twelfth century they were 
adopted by Alphonso the Wise, King of Cas- 
tile and Leon, and thus became the law of 
the northern coast of Spain. 1 Pard. Lois 
aiar. pp. 301, 306; 2 Pard. Lois aiar. p. 29; 
1 Bl. Gomm. 41S; 2 Bl. Comm. 423. They 
were at an early period translated and adopt- 
ed as the maritime law of Flanders, under 
the names of the Judgments of Damme and 
the Laws of West Capelle. 1 Pard. Lois 
Mar. c. 9. The third article above quoted is 
in its substance incorporated into the ordi- 
nance of Philip II., of 1563 (part 4, art 12). 
4 Pard. Lois Mar. 24. In tlie more northern 
countries, this Code does not appear to have 
been received as common law; but the gen- 
eral principles and usages which it estab- 
lished, were incorporated into their own ordi- 
nances. The whole of the first twenty five, 
which were the primitive articles, are ti'ans- 
ferred to the ordinance of Wisbuy, from the 
fifteenth to the thirty-ninth article. The 
seventeenth article of the Laws of Wisbuy 
is almost a literal translation of the third of 
Oleron. The Hanseatic ordinance, without 
copying so closely the article of Oleron, ar- 
rives at nearly the same conclusion. In case 
of shipwreck, the crew are required to assist 
the master in saving the wreck and cai'go, 
for an equitable compensation in salvage, to 
be taken from the wreck and the merchan- 
dise, according to the judgment of arbiters. 
If the master has not money, he shall 
carry the seamen back to their counti-y, if 
they choose to follow him. But if the sea- 
men do not assist, the master is not bound to 
pay them anything, and those who have not 
done their duty are liable to corporal pun- 
ishment. When the ship perishes, the whole 
that is saved is pledged to pay the totalitj^ 
of the wages. Ord. 1614, tit 4, art 29, 
and tit 9, art 5; Ord. 1591, art 45. The 
law of Denmark requires the master and 
crew to save the ship and her rigging as well 
as tiie cargo, and a compensation shall be 
paid them according to the opinion of good 
men. On the other hand, the freight due 
from the shippers on the merchandise saved, 
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as lyell as the wages of the crew, shall be 
paid in proportion to the part of the voyage 
performed. The mariner who will not aid 
in saying the ship and cargo shall lose his 
wages, even what has been advanced, and 
be regarded as infamous. Code Frederic II. 
(1561) art 24; 3 Pard. Lois Mar. p. 250. The 
same rules are established by the laws of 
Hamburgh, The crew are bound to exei-t 
themselves to save the vessel and cargo for 
an equitable recompense, and if they refuse 
their assistance, the master shall pay them 
neither their wages nor anything else. St. 
1803, tit 17, ai-t 1; 3 Pard. Lois Mar. 325. 
The law of Lubec substantially agrees with 
that of Hambm-gh. It requires the master 
and crew to exert themselves to save the ves- 
sel and cargo, and allows them an equitable 
compensation, to be determined by arbiters. 
He who does not assist shall be-paid nothing, 
and shall besides be deprived of his wages. 
Official Code (1586) tit 3, art 3; 3 Pard. Lois 
Mar. 444. The Prussian law also enjoins 
the same duties upon the crew, and requires 
the merchant to pay them a liberal reward, 
"honestum premium viri boni ai-biti-io." 
Code Duchy of Prussia (1G20) lib. 4, tit 12, 
art. 3, g 3. The Maritime Code of Charles 
XL of Sweden, as well as several of the ordi- 
nances of the northern nations, prescribes 
particularly the com'se to be pursued by the 
master on tliese occasions. He shall first 
save the crew, then the rigging of the ship, 
and lastly the cargo, for the saving of which 
he shall employ the boat and the services of 
his crew, for an equitable compensation. 
When the ship and cargo are entirely lost, 
the master and crew can demand nothing 
that is due to them. But if they save of the 
wreck the amount of their wages, they shall 
be paid without deduction. No one shaU 
have a rewai'd for a salvage who has not 
aided; and he who has saved effects may de- 
tain them until he is paid. Code Car. XL 
(1607) pt 5, c. 2; 3 Pard. Lois JIar. 170. And 
finally, the maritime legislation of Russia 
inculcates the same principles, imposing on 
the crew the obligation of saving what they 
can from the wreck, and giving them an 
equitable compensation for tlie salvasre. St. 
Riga (1672) tit 5, art 1; 3 Pard. Lois Mar. 520. 
The French ordinance of marine, of 1681, 
was framed upon a review of all the ante- 
cedent maritime legislation of Europe, im- 
proved and corrected, it is said, by informa- 
tion sought from practical men in every part 
of the continent And so admirably was 
the task executed by the great man who di- 
gested it that from its first publication it 
was generally acknowledged as constituting 
in some sort the text of the commercial law 
of all nations. In this celebrated Code we 
find the same principles established and con- 
firmed. When the ship and merchandise are 
entirely lost it is followed by an entire loss 
of wages. But if any part of the vessel is 
saved, the seamen engaged for the voj'age 
or by the month shall be paid their wages. 



If merchandise only is saved, they shall be 
paid their wages in proportion to the freight 
received. But at aU events they shall be 
paid for their days employed in saving the 
wreck and the effects shipwrecked. Liv. 3, 
tit 4, ai'ts. S, 9. The same principles ai'e pre- 
served in Code de Commerce, art 261. 

It is certainly a little remarkable, in pass- 
ing to the southern coast of Europe, that we 
find but very slight traces of a custom that 
seems from the earliest times to have pre- 
vailed on the Atlantic coast tbat of allowing 
to the crew something in the nature of sal- 
vage from the property they save from the 
wreck. There is one chapter in the Consul- 
ate of the Sea, from which perhaps a custom 
may be infen-ed of allowing to seamen the 
expenses of their return home, when the 
vessel is lost on a foreign coast It provides 
that when a ship sails to the counti-ies of the 
Saracens, and falls into the hands of ene- 
mies, or is lost by the fortune of the seas, if 
the master receive no freight he shall not be 
bound to pay the seamen anything. "The 
mastei-," says the Consulate, "who by one of 
the causes mentioned loses his vessel, is not 
obliged to furnish the means of passage nor 
provisions for the seamen till their return 
to a Christian counti-y, because he has lost 
all he had, and peradventure more." Chap- 
ter 22S, p. 194 (Pardessus' Ed.) The reason 
given for^ exempting the master from the 
charge in this case, leaves room for the con- 
jecture, that if part of the wreck had been 
saved by the crew, they might, by custom, be 
entitled to some allowance from it. The law 
of Genoa provides, when any disaster hap- 
pens to a Genoese vessel, that the crew shall 
be bound to remain with the master and as- 
sist in the salvage, and that the master shall 
provide for their board and pay them double 
wages while they are employed in this ser- 
vice. Statutum, 1441, c. 94; 4 Pard. Lois 
Mai-. 519. This is all I have been able to 
find in the legislation of those countries 
which border on the Mediterranean, indicat- 
ing the existence of such a custom; while 
the ordinance of Peter IV. of Ai-ragon and 
Yalentia, by its silence, seems to negative it 
It allows the seamen their wages in these 
cases to the time of the expiration of their 
service, provided they exert themselves to 
save the wreck and cargo, but nothing more, 
and visits upon their refusal to aid, the pen- 
alty of the forfeiture of all wages, even of 
that which has been paid in advance. Ord. 
1440. art 17; 5 Pard. Lois Uar. 357. 

From this review^ of the maritime legisla- 
tion and jurisprudence of Europe, and more 
particularly of the western nations of Eu- 
rope commencing with the Judgments of 
Oleron, in the twelfth, to nearly the close of 
the seventeenth century, -we find, either by 
positive ordinances, or by immemorial us- 
ages having the force of law, one prevailing 
rule applying to the case of shipwreck upon, 
the whole extent of the Atlantic coast It 
required the ship's company, in case of dis- 
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lister, to exert themselves to the utmost of 
their ability to save as much as possible of 
the ship and cargo, generally under the pen- 
alty, for the refusal or neglect to perform 
this duty, of a forfeiture of wages, and in 
some cases of additional punishment; but 
restricting their daim for wages to the ef- 
fects which they save, and allowing them, 
against tliose effects, some reward beyond 
- the amount of their wages stipulated by the 
<2ontract These principles seem to have 
been incorporated into the eai'ly law of every 
maritime state on the Atlantic coast, from 
the extreme west of the Spanish peninsula 
to Sweden, including the ports of the Baltic. 
Such a general concm-rence, of itself, raises 
a, sti-ong presumption that they are, taken 
together, founded in justice and wisdom. 
But independent of the authority of general 
usage, these principles appear to me to have 
their foundation in just and enlightened 
views of public policy, thehr object being to 
<jonnect the fortune of the crew with that of 
the vessel, and thus fortify the obligations 
of social duty by the ties of pecuniary inter- 
est. They are strongly maintained by ]Mr. 
Justice Story, in the case of the Two Cath- 
erines, before referred to. "In my judg- 
ment," says he, "there is not any principle 
•of law, which authorizes the position, that 
the character of seamen creates an incapac- 
ity to assume that of salvors; and I cannot 
but view the establishment of such a doc- 
trine as mischievous to the interests .of com- 
merce, inconsistent with natural equity, and 
hostile to the growth of sound morals and 
probity. It is tempting the unfortunate 
mariner to obtain by plunder and embezzle- 
ment, in a common calamity, what he ought 
to possess upon the pui"est maxims of social 
justice." The Two ■Catherines [Case No. 
14,2SS]. The rule which restricts the claims 
of seamen for wages, to the effects which they 
save, is one of nalied policy; but that which 
allows them against these effects some re- 
ward beyond their wages, seems to be a 
principle of natural equity, that is, that 
when property has been rescued and saved 
to the owner from extraordinary perils by 
extraordinary exertions, the fund which is 
thus saved owes something to the hand 
which has preserved it. If it be said, that 
the services by which it was saved were due 
under the contract, the nature of that con- 
ti-act ought also to be considered. Upon 
principles of public policy, contrary to nat- 
ural justice and the general law of the con- 
tract of hiring in all other cases, if the ship 
is totally lost without any fault 'of the mar- 
iner, he loses his entire wages. But if a 
mechanic is hired to build a house, and be- 
fore it is finished the building is destroyed 
by an earthqualie or burnt by lightning, he is 
not, on this account, the less entitled to his 
wages. Dig. 19, 12, 59. Or if workmen are 
. employed to build a dike, and before the 
work is accepted by the employer it is de- 
-stroyed,'liot from any fault of the workmen, 



but from the defect of the soil, as any other 
extraneous cause, the laborer is still entitled 
to his hu:e. Id. 19, 2, 62. The loss in such 
cases falls upon the owner or employer; and 
justly, for the whole profits, on the success- 
ful issue of the enterprise, would have gone 
to him. It is not so with the seaman. He can 
be paid only from the fund which he has 
brought home to the owner; and his com- 
pensation is made dependent on the accidents 
of fortune, as well as on his fidelity. It is no 
more than a just compensation for this ine- 
quality of the contract, when by extraordinary 
exertions of skill and intrepidity he has saved 
the fortune of his employer from extraordinary 
perils, that these labors should be acknowl- 
edged by some reward beyond his stipulated 
wages. And the policy of the principle appears 
to me to be as clear as its justice. Itisareward 
held out to induce the crew to persevere 
and exert the utmost of their skill and cour- 
age, even beyond what a coiirt might think 
itself justified in requiring under their con- 
tract, to save what otherwise would be irx*e- 
trievably lost to the owner. If they can 
look to nothing beyond their wages, they 
win naturally be inclined to relax their ef- 
forts, when enough has been saved for that 
purpose. They will also turn their atten- 
tion exclusively to saving that which is 
pledged for their wages, that is, the ship, 
to the neglect of the cargo. An observation 
of Judge Peters, whose extensive experience 
as a maritime judge entitles his opinion on 
subjects of this kind to great consideration, 
is well deserving of attention. In the case 
of The Cato, he remarked: "There is a mis- 
take evidenced by some of the counsel in 
this and other salvage cases, as to the prin- 
ciples regulating the payment of wages to 
the seamen in the cases of wreck. The old 
law was that they were payable only out of 
such parts of the wreck of the ship, her 
cables and furniture, as were saved; but it 
was found that under this impression the 
mariners were occupied in saving those ai-- 
ticles from which they derived an advan- 
tage, and, to insure this, they suffered the 
goods to perish. Modern authorities are 
clear that both ship and cargo, or such parts 
as are saved, are alike responsible; though it 
should seem that the old fund, to wit, the 
part of the ship's materials and fm'niture 
saved, should be exhausted before the cargo 
be made answerable." The mind of Judge 
Peters seems to have been vibrating between 
wages and salvage. Sometimes he caUs the 
claim by one name and sometimes by the 
other. It seems to me that the seamen, in 
these cases, have two distinct claims, one 
for wages and another for salvage. Their 
wages are to be paid exclusively from the 
materials of the ship, they being pledged for 
that purpose, and the full amount due is to 
be paid without deduction. But they have 
no claim for wages against the cargo, except 
for the freight due upon it. Their claim for 
salvage is against the general- -mass of the 
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property saved, and, as in all cases of sal- 
vage, the amount is uncertain, depending 
upon the particular circumstances of the 
case. 

Upon the whole, after the best considera- 
tion that I have been able to give to the sub- 
ject, it appears to me that on these melan- 
choly occasions the crew are bound to remain 
by the vessel and contribute their utmost ex- 
ertions to save as much as possible from the 
wreck; that if this is done they are always 
entitled to their full wages if enough is saved 
for that purpose; but if they abandon the 
wrecU and refuse to aid in saving it, their 
wages are forfeited. But that they may not 
rest satisfied with saving what is merely suf- 
ficient to pay their wages, and may be in- 
duced to persevere in their exertions so long 
as the chance of saving anything remains, 
the law, from motives of policy, allows them, 
according to the circumstances and merits of 
their services, a further reward in the nature 
of salvage. The wages are to be paid exclu- 
sively from the materials of the ship, but the 
salvage is a general charge upon the whole 
mass of property saved. It is not, however, 
intended to be said that they can claim as 
general salvors, that is as persons who being 
imder no obligation to the ship engage in this 
sei*vice as volunteers, or that they are enti- 
tled to be rewarded at the same liberal rate. 
Such a ruling might sometimes increase the 
hazards instead of contributing to the safety 
of commerce. A crew, who nad from any 
cause become dissatisfied with their otficei-s 
or owners, might be willing to see the vessel 
placed in danger, at the risk of some personal 
peril to themselves, in the hope of obtaining 
a large reward for rescuing her. But they 
are to be allowed a reasonable compensation 
pro opera et labore, as the rule is laid down 
in many of the old ordinances boni viri arbi- 
trio. If the disaster happens in a foreign 
country, it ought to be at least a sum suffi- 
cient to pay the expenses of their return 
home. Such, I think, are tlie principles of 
the general maritime law. And if tJiey have 
not been directly, and to their full extent, 
sanctioned by any judicial decisions m this 
eounti'y, the reasoning of the coiu-ts, in the 
cases which have been cited, appears to lead 
to the same conclusion. 

But it was contended at the argument, 
whatever may be the doctrines of the general 
maritime law on this subject, that it has been 
superseded in this country by the acts of con- 
gress, which provide for sending home desti- 
tute seamen from foreign countries, at the 
public expense. The argument proceeds on 
the ground that the only motive for this al- 
lowance is, to furnish the seamen the means 
of returning home. But the maritime laiv, 
as we have seen, places it upon a broader 
foundation, that of general commercial poli- 
cy, as well as the intrinsic equity of the 
claim. It never could have been the inten- 
tion of these statutes, made for the benehc' 
and relief of seamen, to abridge any of the 



rights derived from their service under the 
general maritime law. They have their ori- 
gin in a gi-eat principle of public policy, that 
of preserving to then* country the services of 
this most useful but most improvident and 
often destitute class of citizens. 

The case at bar was not one of absolute 
shipwreck, but rather what has been called 
semi-naufragium. This vessel was brought 
into port in so damaged a condition, and re- 
quiring so large an outlay in repairs to refit 
her for sea, that for the interest of the own- 
ers she was sold as a wreck. Between the 
owners and the crew she must be considered, 
for the purposes of this case, either as a 
wreck, or not a wreck. Upon the latter hy- 
IJOthesis the sale must be considered as vol- 
untary, and then the two months' wages, un- 
der the statute, wiJl be due. On the other, 
the principles of the maritime law will apply. 
Between the owners and the crew, it appears 
to me, in the present case, that the true 
measure of justice will be to consider her to 
be what the owners treated her as being, a 
wreck. And as the libellant faithfully per- 
formed his duty, so long as his service was 
required, he is entitled to the benefit of the 
rule, that in addition to his wages the mas- 
ter shall provide for his expenses home, I 
shall allow for this purpose one month's ad- 
ditional wages. 

NOTE. It is impossible now to determine 
the precise date of the first publication either 
of the Ju'lgments of Oleron, or of the Con- 
sulate. The common opinion is, that the Con- 
sulate is the oldest. But we think that Par- 
dessus, after a very full and elaborate exam- 
ination of all the evidence on the subject now 
existing, has shown, not perhaps to a cer- 
tainty, but with a high degree of probability, 
that the original articles of the Laws of Oleron, 
that is, the first twenty-five, were promulgated, 
and in force, as customary law, long before the 
existence of the Consulate, in the form in which 
we now have it. The other articles were added 
afterwards, at different times and in different 
places. It is said by Cleirae, in his preface to 
the Judgments of Oleron, that they were estab- 
lished by Eleonora, duchess of Gnienne, on her 
return from the Holy Land, and were after- 
wards republished and augmented by her son, 
Richard I., of England, on his return from tlie 
same country. This would carry back the first 
publication to 1152, and the republication to 
1192. Cleirae cites no authority for his state- 
ment, but gives it, apparently, as the commonly 
received opinion of tne time; and, on his author- 
ity alone, it has been repeated by succeeding 
writers. His work was published in 1(>47, five 
centuries after the supposed establishment of 
this Code by Eleonora. It is abundantly shown 
by Pardessus, in his introduction to these laws, 
that the story of Cleirae is a fable. For in- 
stance, Richard did not return from the Holy 
Land by the way of Aquitaine. He was ship- 
wrecked on his return, at Aquilea, seized and 
confined as a prisoner by order of the Emperor, 
Henry VI., from December, 1192, to 1194; and 
there seems to be about as little reason for be- 
lieving that these laws were originally framed 
by Eleonora, as there is that they were repub- 
lished by her son. Pardessus supposes that the 
first publication of these laws was in the latter 
part of the eleventh century, and before the 
year 1200. But the first certain evidence we 
have of their existence, is in 126G. They were 
then translated by order of Alphonso X., king 
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of Castile, incorporated into a Code under the 
name of Partidas, and ordered to be observed 
in all suits between navigators. 1 Pard. Lois 
2Mar. p. 201. They must have been in existence 
for a considerable period, and have acquired an 
extensive authority as a common law of the 
sea, before tbey would be formally adopted mto 
the legislation of another country. It seems to 
be equally uncertain where they were first pro- 
mulgated. Ail the editions bear the attesta- 
tion, "Witness the Seal of the Isle of Oleron, 
126G;" but as they were certainly published be- 
fore that time, this is probably only a notarial 
" certificate of a copy taken from one in the pub- 
lic archives of that place. They bear no in- 
ternal marks of having been originally made at 
Oleron, and they in fact constituted the com- 
mon law, not only of the ports of Aquitaine, to 
which Oleron belonged, but of the ports of Brit- 
tany, Normandy, and the whole western coast 
of France. There is quite as much uncertainty 
as to the precise epoch of the appearance of the 
Consulate of the Sea. It was probably some 
time in the fourteenth century. The first docu- 
ment in which it is mentioned is an ordinance 
Qf the magistrates of Barcelona, in 1435. Some 
of the editions of the Consulate contain a docu- 
ment which declares that it was adopted as law 
by the public authorities of a large number of 
states on the Slediterranean sea, commencing 
with the year 1095, and ending in 1270. But 
this document is manifestly spurious. The 
original Consx:late was written in the Roman- 
esque language, a dialect of the Provencal and 
Catalan, which was the common language of the 
southern coasts of France and Spain. It may, 
therefore, safely be presumed that it had its 
origin in one of these countries, and probably 
the author, or authors, if there were more than 
one, belonged to INIarseilles or Barcelona, as the 
usages, moneys, and measures mentioned in the 
Consulate were common to these two ports. 
But the work itself shows that it was not all 
produced at once, but additions were made from 
time to time. Pardessus thinks that the prob- 
abilities are in favor of Barcelona; thelanguage 
in which it is written is in fact still spoken in 
that part of Spain, In comparing the Koles of 
Oleron with the Consulate, one can hardly 
doubt that the former are the more ancient. 
They have all the marks of a primitive compila- 
tion, a first rude and imperfect essay toward a 
digest of the law of the seas. The whole of the 
primitive Roles is comprised in twenty-five short 
nnicles. treating but few subjects. kud thosein a 
style of great simplicity, with very little devel- 
opment. But the Consulate is extended to two 
hundred and fif^-two chapters, and was evi- 
dently intended as a complete and systematic 
digest of the whole law, as far as it was then 
established in practice. Principles are largely 
developed, with distinctions and limitations, 
showing that the law must then have arrived to 
a stnte of great maturity. Most of the original 
articles of the Laws of Oleron are found in the 
Consulate, and some of them in the same words. 
Cleirac has inferred from this fact that the 
compilers of the Laws of Oleron borrowed from 
the Consulate. But if they had possessed this 
rich and copious collection, is it probable that 
they would have confined themselves to so small 
a number of articles? It is scarcely credible 
that they should not have taken more. Be- 
sides, when the articles of Oleron appear in the 
Consulate, they are found improved and more 
fully developed, showing that they were prob- 
ably borrowed from that source, and were al- 
tered and amended to conform to the jurispru- 
dence of that time. The Consulate must have 
been written at a time when the science of 
maritime law was in a much more advanced 
state than it was at the era of the Roles of 
Oleron. Pardessus has shown, in his introduc- 
tion to these two compilations, that the Con- 
sulate must have been nearly two centuries 
fjosterior to the Roles. Many, however, of the 
aws and customs from which the authors of 
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that work have derived their materials, may 
have existed, and probably did exist, as cus- 
toms in the Mediterranean, before the epoch of 
the Laws of Oleron. 
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DAWSON V. DANIEL. 

[2 Flip. 301.]^ 

Circuit Court, W. D. Tennessee. Nov. Term, 

1878. 

JODGMEN'T OP AKOTHEH StATE SUED OJT HeUE — 

Judgment by Default — Whe:? Set Aside — 
The Rule ab to a Stat op Pkocbbdixgs 

TVhEKE JunG-MEXT HAS BEEN ReXDEUED IN AX- 

OTHEK State, axd Suit Brought Hekb upox It. 

1. The judgments of other states are conclu- 
sive when sued on here, and this court cannot 
for any purpose look to the merits, even where 
it may have been an illegal contract. 

2. Judgment by default will not be set aside, 
unless the defendant can show that he was 
guilty of no negligence in sufEering the judg- 
ment, and has a meritorious defense. 

3. If the plaintiff can get no execution on his 
judgment in the other state, by reason of a su- 
persedeas, the court may well be asked here to 
stay proceedings, unless it appears to have been 
a useless appeal or writ of error, in which case 
the stay may be refused. The rule in England 
and here is the same, which is not to stay pro- 
ceedings where a suit is brought upon a judg- 
ment, unless that judgment has been appealed 
from and a supersedeas has been procured. 

4. The practice in England and America as 
to stay ot executions and suits on judgments, 
fxilly discussed. 

[A, H. H.] Dawson obtained judgment 
against [Richard C] Daniel in New York, from 
■which appeal was taken but no supersedeas 
of execution was produced. Suit was brought 
on this judgment in the circuit court of the 
United States, at Memphis, and on account 
of some oversight or misapprehension of 
counsel, judgment was taken by default; the 
evidence offered being a duly exemplified 
copy of the New York judgment Defend- 
ant thereupon offered affidavits and moved 
to vacate such judgment and for a stay of 
proceedings, alleging that it was obtained 
on account of an oversight or misapprehen- 
sion of counsel, who understood they had fur- 
ther time to plead; that there were merits 
in Che defense; that Dawson was insolvent, 
and if the judgment were permitted to stand, 
and the New Xork court should reverse it on 
the appeal they would be remediless; and 
that it was in the discretion of the coiurt here 

* [Reported by William Searcy Plippin, Esq., 
and here reprinted by permission,] 
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to interpose a stay of proceedings nntil the 
appeal was disposed of in New York. 

Geo. Gantt and "Wm. S. Flippin, for the 
motion. 
Humes & Poston, against the motion. 

HAM:M0ND, District Judge. This is a mo- 
tion to set aside a judgment by default taken 
last term l)ut continued over by this motion 
till now. Judgments by default will not be 
set aside, unless tlie defendant can show that 
he was guilty of no negligence in suffei'ing 
the judgment and has a meritorious defense. 
Otherwise, the process of the com-t requiring 
parties to appear and answer suit goes for 
naught, and the court is the yictim of the ca- 
prices of parties. Freem. Judgm. §§ 102, 108, 
541; Memphis & O. R.Co. v. Dowd, 9 Heisk. 
179; Chester y. Apperson, 4 Heisk. 639. 

The judgments of other states ai*e conclu- 
sive when sued on here, and this court can- 
not look to the merits for any pm-pose, not 
even where it may have been on an illegal 
conti-act Hunt v. Lyle, S Yerg. 142; Freem. 
Judgm. §§ 433, 575, 576; Earthman y. Jones, 
2 Yerg. 484. 

The only merits insisted on here is that a 
writ of error has been prosecuted in New 
York to the judgment, and it is said, Dawson 
being insolvent, this court will exercise a dis- 
cretion and stay further proceedings to await 
the result of the writ of error. 

It is conceded that the writ of eiTor, as 
taken, does not supersede execution, but it is 
insisted this court has discretion, notwith- 
standing, to stay proceedings. If bail bond 
had been given in New York the judgment 
there would have been superseded. Code N. 
Y, 1871, §§ 335, 348. 

In England, a suit upon a judgment was 
not favored for the reason that it was vexa- 
tious, inasmuch as the plaintiff could have 
his execution on the original judgment. Ent- 
wistle V. Shepherd, 2 Term R. 78. Yet, the 
right of suit was undeniable, and this not- 
withstanding a writ of error was pending. 
7 Vin. Abr. 351, 352; 20 Vin. Abr. 67; 110 
E. C. L. 11. It is obvious the rule of disfa- 
vor to such suits in England does not apply 
to suits on foreign judgments or to suits from 
other states in this countr5^ Where a writ 
of error has been sued out and bail bond 
given, it operates as a supersedeas in Eng- 
land, as it does here and in New York. In 
those cases only, so far as I can find, did the 
court ever stay proceedings in a suit upon 
the judgment, where bail had been put in and 
fi. fa. was stayed. It was in the discretion 
of the court to do this or not, and it was gen- 
erally controlled by tlie fact, whether the 
writ of error was for delay or not. If it was 
a litigated case, the court looked with disfa- 
vor on the second suit. If it was a writ of 
error for delay merely, the court would fa- 
vor the second suit and not stay proceedings. 
The rule to stay proceedings could not be 
llad till bail was put in, which shows con- 



clusively that the proceedings would not be 
stayed, unless the execution had been super- 
seded and the plaintiff was protected against 
delay by bond. 3 Bac. Abr. 356; 9 Bac. Abr. 
284; Meriton v. Stevens, Willes, 277; Ent- 
wistle V. Shepherd, 2 Term R. 78; Christie 
V. Richardson, 3 Term R. 78; Pool v. Char- 
nodv, Id. 79; Benwell v. Blank, Id. 643; Smith 
V. Shepherd, 5 Term R. 9; Bicknell v. Lang- 
staff, 6 Term R. 455. The American I'ule is 
the same, and it is a just rule; it is the log- 
ical result of the requirement that we shall 
treat the judgments of another state as con- 
clusive. But if the plaintiff can get no exe- 
cution there, by reason of a supersedeas, the 
court here may weU be asked to stay pro- 
ceedings, unless it appears to have been a 
useless and vexatioys appeal or writ of error,, 
in which case the stay might be refused. 
Taylor v. Shew, 39 Cal. 530, and other cases 
cited; Freem. Judgm. §§ 433, 576, 602; Suy- 
dam V. Hoyt, 1 Dutch. [25 N. J. Law] 232. 
Motion denied. 

NOTE. There is one question not passed 
upon by the learned judge, which occurs to the 
mind in reading the foregoing opinion, and that 
is the propriety of adjourning from court to 
court motions for new trials. It was not nec- 
essary to the decision of the motion in this 
.cause, and hence was passed over. It may be 
well to state in this connection that this mo- 
tion was adjourned over by the predecessor of 
Judge Hammond. The practice of so adjourn- 
ing motions seems to have obtained in Missouri 
and Tennessee, to some extent, hut is believed 
to be seldom practiced in other states. It is 
not recognized in England, and not favored at 
all in many of the states. Its adoption opens 
the door to making other testimony, much to 
the prejudice of one party or the other, and 
there are other inconveniences which readily 
occur to the mind of the reader. It may be 
safely affirmed that the great weight of author- 
ity is against the practice, and there is nothing 
to be said in its favor. See Freem. Judgm. §§ 
90, 96. 

[NOTE. This case was further heard on a 
motion for a venditioni exponas to compel a 
sale of property levied on by the marshal. See 
Case No. 3,669.] 
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DAWSON V. DANIEL. 

[2 Flip. 305; 8 Cent. Law J. 185; 11 Chi. Leg. 
News, 200; 7 Reporter, 457; 4 Cin. Law 
Bui. 136.] ^ • 

Circuit Court, W. D. Tennessee. Nov. Term, 

1878. 

Execution — WATcnMAX — What Constitutes 
Abaxdoxment. 

1. Execution is not void because it issues pre- 
maturely. If issued while motion for a new 
trial stands adjourned, the irregularity is cured 
as soon as such motion is denied, and this is es- 
pecially so where the order of adjournment pro- 
vided that the same was granted, without preju- 
dice to plaintiff. 

2. Semble, that the proper practice to prevent 
the issuance of an execution, where motion for 

^ [Reported by William Searcy Flippin, Esq.,. 
and here reprinted by permission. 7 Reporter, 
457, contains only a partial report.] 
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a new trial is not disposed of, is to ask and 
obtain stay of execution. 

3. Watchman: His withdrawal by levying of- 
ficer no abandonment of levy. His presence not 
necessary to hold title. 

[Followed in Steers v. Daniel, 4 Fed. 59-i. 
Cited in Freeman v. Dawson, 110 U. S. 2Q7, 
4 Sup. Ct. 94.] 

4. To constitute an abandonment of a right 
secured, there must be a clear, unequivocal and 
decisive act of the party; an act done, which 
shows a determination in the individual not to 
have a benefit which is designed for him. 

Humes & Poston, for plaintiff. 
Geo. Gantt, ^tr. Patterson, and "Wm. S. 
Flippin, for defendant 
L. D. McKissick and Mr. Tui'Iey, for bank. 

HAJIilOND, District Judge. The plaintife 
recovered judgment by default, against the 
defendant, on the Gtli day of June, 1S78, for 
$2,010.69 and costs. At the same term, and 
on the 13th day of June, 1878, the defendant 
moved to set the judgment aside, and for 
leave to plead; whereupon the com't made the 
following order: "In this cause the applica- 
tion of defendant to vacate the judgment ren- 
dered, herein at the present term of this court, 
is continued to the next term of the court 
witliout prejudice to eitlier party." 

After the adjom-nment of the term, and on 
the oth day of July, 1878, execution Issued on 
this judgment, which, coming into the hands 
of tlie marshal, was, by him, on the 9th day 
of Jiily, 1S78, levied on certain leasehold 
property belonging to the defendant, and it 
was advertised for sale. The marshal in- 
dorsed his levy on the writ at the time he 
made it, but, on the 17th day of August, 1878, 
returned it into court, with the following in- 
dorsement annexed to that on the levy. "And 
on the 17th of August, 1878, in obedi- 
ence to an order of court, issued by Hon. 
John Baxter, I return this writ without fur- 
ther proceedings thereunder." 

The plaintiff now moves for a venditioni 
exponas to compel a sale of the property. 
The defendant resists the motion on two 
grounds: First, that the execution premature- 
ly issued, and is void; and secondly, that the 
levy has been abandoned by the marshal. It 
appeal's by the afiidavits filed, that the mar- 
shal, when he made the levy, placed a watch- 
man in charge of the property, and when he 
returned the writ he withdrew him, and 
left the property as it was before. 

The letter of the circuit judge to the clerk 
of the court, dated Knoxville, August 5, 1878, 
and his letter of the same date to Messrs. 
Gantt & Patterson, attorneys for defendant, 
transmitting the letter to the clerk to them, 
are offered in evidence by defendant, in op- 
position to the motion, and are relied upon, 
together with the recalling the execution, and 
as evidence of an abandonment by the mar- 
shal of the levy, and also as evidence of an 
adjudication by the circuit judge of the ques- 
tions involved in the motion. 

K I supposed the action of the ch-cuit judge 



was intended to be a decision of the rights 
of the parties, I should certainly enforce it by 
my judgment on this motion, whatever my 
own opinion might be. But it is apparent 
that it was not so intended, and could not 
have been. It does not pm-port to be an ad- 
judication at all; certainly not upon the right 
of property as affected by the levy, but only 
a letter of advice to the clerk. He says to the 
clerk: "My suggestion is that you issue a 
paper to the marshal, reciting the fact that 
the executions were issued without authority, 
and reCLu'est him to return the same unexe- 
cuted." In the letter to the attorneys, after 
suggesting to tliem that the application made 
to Mm is informal and unknown to the prac- 
tice of the com't, he expresses the opinion that 
the executions issued prematm-ely and should 
be recalled, and that the clerk and marshal 
may possibly be liable for any action they 
have taken; but it seems to me he carefully 
avoids doing anything more than to suggest 
to those officers that under the circumstances, 
they should proceed no further. By no pos- 
sible construction can this be construed into 
an adjudication that because the execution 
was prematurely issued the levy was void, nor 
could he have intended that the clerk and 
marshal should personally have assumed the 
responsibility of an abandonment of the Ifvy. 
It is not even an adjudication that the exe- 
cution was prematurely issued, but simi>ly 
a suggestion of a mode by which this and all 
other questions involved might be adjom*ntd 
into the com't for its determination, when 
all parties should be present; and he distinct 
ly dechnes to determine the question as an 
ex parte application, such as was made to 
him. 

At this present term of the court, the mo- 
tion of the defendant to vacate the judgment 
was heard and overruled [Case No. 3,6GS], 
and now the question is whether or not a 
venditioni exponas shall issue. 

It may be assumed that the execution did 
issue prematiu'ely, but unless that fact ren- 
dered it void, the levy is good. Did it have 
that effect? In the case of Hapgood v. God- 
dard, 26 Vt 401, it is said by the court that 
"ordinarily courts of law refuse to set aside 
executions when that, and that only has been 
done which is required to be done now, al- 
though done prematurely." 

In the case of Stephens v. Brown, 56 Mo 
28, cited by defendant's counsel, and in 
Freem. Ex'ns, §§ 24, 25, on the point that it 
is error to issue execution before a motion 
for a new trial is determined, we find a prec- 
edent for this case. The defendant in that 
case filed a motion for a new trial, which was 
continued under advisement till the next 
term, and in the meantime execution -issued, 
and the plaintiff was put in possession of 
the land. At the next term the motion for 
a new trial was overniled. He filed a motion^ 
to quash the execution, because prematurely 
issued, and that was overruled. The defend- 
ant appealed, and the supreme com't of Mis- 
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soiu-i say: "It was erroneous to issue an exe- 
cution before the motion for a new tiial had 
been disposed of, but as the case resulted in 
favor of the plaintiff, tliis error caused no in- 
jury to the defendant." And the judgment 
refusing to quash, the execution was affii-med. 
In Mollison v. Eaton, 15 Minn. 426 [Gil. 
383], it was held a harmless irregularity to 
issue execution before the judgment was 
docketed, although a statute positively re- 
quired a judgment to be docketed in another 
county before execution could issue. It was 
not such an in-egularity as made 'the judg- 
ment void, and the levy was allowed to pre- 
vail over a wan-ant of seizm-e fi-om the bank- 
rupt com-t. 

It may well be doubted whether the plain- 
tiff did not have the right to issue this exe- 
cution at the time he did. It was ruled in 
Ihe order of continuance itself that it was 
not to operate to his prejudice. I have been 
unable to find the question decided in Ten- 
nessee. I do find elsewheie that the rule is 
that, unless the order of continuance directs 
a stay of execution, the plaintiff may issue 
the execution immediately at the risk of hav- 
ing it rendered a nullity by the decision of 
the motion for a new ti-ial in favor of the de- 
fendant Erie R. Co. v. Ackerson, 33 N. J. 
Law, 33. But I do not decide this here, as it 
is unnecessary to the determination of the 
rights of tlie parties. The levy was not void 
because the execution issued prematurely, and 
now that the motion for a new trial has been 
overruled, the plaintiff should not, because 
of a mere irregularity, be deprived of the 
fruits of his diligence. Nor do I think the 
levy was abandoned by the mai-shal. He only 
stopped at the point to which the proceed- 
ings had progressed, when it was arrested hy 
the letter to the clerk. The service of a 
watchman was not necessary to his title, 
and his witlidrawal was unimportant The 
supreme court of Tennessee, in the case of 
Breedlove v. Stump, 3 Yerg. 2o7-27G, has 
declared the rule for all cases where abandon- 
ment of a right is relied on thus: "To con- 
stitute an abandonment of a right secured, 
there must be a clear, uneqxuvocal and de^ 
cisive act of the party; an act done which 
shows a determination in the individual not 
to have a benefit which is designed for him." 
The question is argued by counsel on both 
sides whether this is real or personal prop- 
erty, on the assumption that unless it is real 
property, a venditioni exponas cannot issue. 
The writ is used to compel a sale of person- 
alty levied on, as weU as a sale of realty. 
It is ti-ue that the sheriff may, in case of a 
levy on personalty, go on and sell after the 
return of the fieri facias without a venditioni 
exponas, while in case of a levy on realty he 
cannot; but in either case it is proper to issue 
a venditioni exponas whenever it becomes 
necessary to enforce a sale. Campbell v. 
Cobb, 2 Sneed, 18; Overton v. Perkins, Mart 
& Y. 3To, 10 Yerg. 328; Thompson v. Phil- 



lips [Case No. 13, 974]; Tidd, Pr. 1020; Freem. 
Bx'ns, §§ 57, 58. 

It is therefore imnecessary that I should 
decide tlie question argued as to whether the 
leasehold is real or personal propertj'. Mo- 
tion granted. 

NOTE. There were two judgmeuts involv- 
mg the same facts. 
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DAWSON V. FOLLEN. 

[2 -Wash. C. C. 311; ^ 1 Robb Pat. Cas. 9.] 

Circuit Court, D. Pennsylvania. Oct. Term, 

ISOS. 

AcTiox FOK In'fkixgement OP Patext — OniGIXAI, 

In V EXTiox — AxTicj PATi ox. 

1. In an action for a violation of a patent 
granted by the United States for an alleged 
origmal invention, the plaintiff must satisfy the 
jury that he was the original inventor, in rela- 
tion to every part of the world. 

[Cited in "Whitney v. Emmett, Case No. 17,- 
585.] 

2. Although no proof was made that the pat- 
entee knew that the discovery had been made 
prior to his, still he could not recover, if, in 
fact lie was not the original inventor. 

[Cited in Sewall v. Jones, 91 U. S. ISO.] 

The action was brought tor a violation of 
the plaintiff's patent right for making sus- 
penders [gi-anted to him (.T. Dawson) Novem- 
ber 6, 1808.] The case was fully proved on 
the part of the plaintiff. But the defendant 
inti-oduced a number of witnesses, who 
proved in the most positive manner, that sus- 
penders, precisely similar to the plaintiff's, 
had been used in England ana France, before 
the plaintiff pretended to have made the dis- 
covery, and still longer before his patent 
issued. Some evidence was given, that the 
plaintiff had in his possession one of those 
suspenders, before he obuuned his patent, 
and of course knew that they had been in- 
vented in Europe. The question was left to 
the juiy, under the charge of the court. 

AVAS-tllNGTON, Circuit Justice (PETERS, 
Disti-ict Judge, absent), informed the jury, 
diat to entitle the plaintiff to recover, they 
must be satisfied that he was the original 
inventor, not only in relation to the ITnited 
States, but to other parts of the world; in 
which respect, the act of congress differed 
from the law of England on this subject 
That even if there were no proof that the 
plaintiff was acquainted with the circum- 
stance, that the discovery had before been 
made, still he could not recover, if in ti-uth 
he was not the original inventor. Upon the 
evidence, the charge was strongly against the 
plaintiff. Verdict for defendant 



DA^^SON CMERRrLL v.). See Case No. 9,- 
469. 



^ [Ongmally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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Case HHo. 3,671. 

DAWSON V. RAJS^CIN. 

[5 Am. Law Rev. (1870) 753.] 

Circuit Court, S. D. Georgia. 

-Jurisdiction of Fedehal Couuts — Action on 
Supersedeas Bond— Nonresident Creditors. 

[A nonresident creditor who obtains Judgment 
In a state court, from wliieli an appeal, with 
supersedeas, is taken to the state supreme iiourt, 
may, after affirmance of the judgment, if it is 
not paid, sue the principal and surety jointly 
-on the supersedeas bond in the federal court] 

In this case a decision was rendered by 
WOODS, Cii-cuit Judge, on the 15th of April 
last, overruling the defendants' motion to 
<lismiss for want of jurisdiction, and .order- 
ing them to plead. The facts were these: 
A judgment was obtained in the state court, 
Muscogee county. Defendants appealed to 
the supreme court, and gave bond for 
?33,000, with Salisbm-y as security. The 
ludgment was affirmed. The plaintifiE and 
security failed to pay the judgment (this 
iDeing an old debt, the relief laws of the 
state embai'rassed plaintiff), and plaintiff 
then transferred the jurisdiction by suing 
the principal and security in the United 
States circuit court A motion was made 
to dismiss on the ground that plaintiff had 
his judgment in the state court, and reme- 
-dies under his execution. The court ruled 
that the supersedeas bond was a new con- 
tract; that Salisbury had not yet been sued 
in the state court; that by the bond plain- 
tiff had the right to enforce the same 
against principal and security jointly or 
severally. He had elected, as he had the 
right to do, to sue jointly. The effect of 
this decision will be to enable many plain- 
tiffs who are nom-esidents to escape the 
operation of the relief law. 



DAWSON (STREET v.). See Case No. 13,- 
533. 

DAWSON (UNITED STATES v.). See Case 
No. 14,933. 

DAWSON (WASHINGTON v.). See Case No. 
17,227. 

DAWSON BANK (KENT t.). See Case No. 
7,714. 



Case No. 3,671a. 

In re DAY. 

[Betts, Ser. Bk. 105.] 

District Court, S. D. New York.* 

Discharge op Bankrupt — Witnesses. 

XA creditor of a voluntary bankrupt is a 
competent witness for other creditors opposing 
the bankrupt's discharge,] 

[In bankruptcy. Petition for the discharge 
of Anthony Day, a bankrupt] 

^ {Date not given.] 



It being considered by THE COURT that a 
creditor of a bankrupt whose application is 
voluntary is a competent witness to support 
objections filed by other a*editors to the 
bankrupt's petition for a discharge, it is or- 
dered that 1316 exception to the decision of the 
commissioner overruling objections to the ad- 
missibility of such proof be disallowed. 



DAY T. The ANGELINA. See Case No. 7,- 
967. 



Case No. 3,672. 

DAY et al. v. BANKERS' & BROKERS' TEL. 

CO. 

[9 Blatchf. 345; 1 O. G. 551; 5 Fish. Pat Cas. 
26S; Jiterw. Pat Inv. 200.] ^ 

Circuit Court, S. D. New York. 1872. 

Patents — Novelty — Interphetation — ^Tele- 
graphic Apparatus. 

1. The second claim of the reissued letters 
patent for an "improvement in electro-magnetic 
telegraph," granted to Samuel F. Day, March 
23, 1869, namely, "the arrangement of the 
sounding box, C, the lever, D, and the sounding 
post, G, of a magnetic telegraph, in combination 
with each other, in the manner hereinbefore de- 
scribed, and to the efEect stated," is void, for 
want of novelty. 

2. The combination covered by such second 
claim is one which is capable of being used 
either in a local current, or in a main line cur- 
rent, and is not claimed merely when used 
where a local battery is dispensed with. 

3. The use of such combination in a local cur- 
rent would be an infringement of the claim: 
and the prior use of the arrangement in a local 
current is an answer to the claim. 

[Cited in Peters v. Active Manufg Co., 21 
Fed. 321.] 

4. The combination claimed is the arrange- 
ment of the sounding box, lever, and sounding 
post, relatively to each other, so that the blow 
of the armature will be struck directly towards 
the box, so as to produce a vibration of the 
box, and consequent sound, by direct action, 
and so that the sound produced by the blow 
will be more audible than if the blow were not 
struck at all in connection with a box or hollow 
base, but were struck in connection with a solid 
base, or were struck in connection with a box 
or hollow base, but not directly towards it. 

5. Such an arrangement existed previously, 
though in a small instrument used only in a 
local current, the box and the magnet being 
small, and the sound feeble; but the absolute 
parts, and their relative arrangement, and their 
action, and their effect, remaining the same, it 
required no invention to make the box larger, to 
produce more sound, so as to use it in a longer 
circuit, with a larger and heavier magnet 

In equity. Pinal hearing on pleadings and 
proofs. 

Suit brought upon letters patent [No. 42,842] 
for an "improvement in electro-magnetic 
telegraph," granted to complainant, Samuel 
P. Day, May 24, 1864, and reissued March 
23, 1869 [No. 3.335]. 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
Merw. Pat. Inv. 200, contains only a partial re- 
port.] 
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The first of the foregoing engravings repre- 
sents a sectional, and the second a plan or 
top view of the apparatus. It is believed 
that, by refei'ence to them, in connection 
•with the ample quotations from the specifica- 
tion in the opinion of the court, the natm'e of 
the invention can be readily understood. 

Thomas P. How, for complainants. 
Chai'les H. Wesson, for defendants. 

BLATOHFORD, District Judge. This suit 
is founded on reissued letters patent granted 



to Samuel F. Day, one of the plaintiffs, 
Mai-ch 23d, 1869, for an "improvement in 
electro-magnetic telegraph," on the smi-ender 
of original letters patent granted to him 
May 24th, 18G4. The second dalm of the 
patent is the only one in question in this suit. 
The specification says: "This invention re- 
lates to a certain improvement in Morse's 
electro-magnetic telegraph, which dispenses 
with the usQ of local batteries and relays 
at the several stations on the line; and it 
consists, in pai't, in the adaptation to, and 
combination of, an indenting register with 
the main line. Said invention also consists 
in the arrangement, in combination with the 
other parts of the insti-ument, of a sounding 
box, in the manner hereinafter set forth, by 
which the audibility of the sound produced 
by the blow of the registering lever is very* 
much increased, thus enabling the operator 
to catch the sounds with much greater facil- 
ity, in case he desires to read a message by 
sound." The specification then proceeds to 
describe . the construction of the apparatus, 
with references to the drawings. So far as 
the improvement covered by the second 
claim is concerned, the arrangement is this: 
There are two electro magnets placed in a 
vertical position, and suiTounded by a sound- 
ing box, C. D is a levor, with a pin or arm 
projecting downward from its under side. 
This lever is attached to an ai'bor and is 
centi'ed between two thumb-screws, which 
terminate in a standard, E. An adjustable 
thumb-screw, with a steel point F, is at- 
tached to that portion of the lever, D, which 
is represented in the drawings as being bent 
downward. The opposite end of the lever 
terminates between a standard, G, provided 
with suitable thumb-screws for adjusting 
said lever according to the strength of battery 
on the main line. The lever, D, is hung on 
the standard, E, at about two-thirds its 
length, tal£en from the right hand end of 
the lever. A spii-al spring is made to fasten, 
on the arm or pin of the lever, D, the ten- 
sion of which is regulated by a thumb-screw^ 
around the shaft of which a fine cord is 
wound, which cord passes through the centre 
of the standard, G, and connects with said 
spiral spring. The object of such spiral 
spring is to withdraw the armatm-e on the 
lever, D, from the electro-magnets, when the 
circuit is broken. The apparatus is provided 
with clock-work machinery, to feed con- 
tinuously paper which is to be marked by 
the indenting register. When the circuit is 
closed, and the armature is atti-acted to 
the magnets, the steel point, F, is forced 
into the moving paper, and produces on it 
strokes or dots. The specification then 
states, that it is necessary to the success 
of the instrument in a main line cmTent, 
not only that the fulcrum of the lever, D, 
should be placed as near as practicable to 
that end of the lever which carries the steel 
point, F, but that the magnets should, in- 
stead of being made of No. 22 wire, be made 
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of No. 32 wire, and instead of being made 
of a weiglit of from four to eiglit ounces of 
wire, be increased to from twenty ounces 
to two pounds in weight, and that the lengtli 
of tlie cores should be increased to about 
three inches, and their diameter to three- 
eighths or one-half of an inch. Tlie speci- 
fication proceeds: "By constructing my ap- 
pai'atus in this manner, I am enabled to 
work an indenting registering instrument in ; 
a main line circuit of any ordinary length, | 
without the intervention or aid of a local j 
battery, and by tl^s means I entirely avoid 
the expense _and trouble of the latter. This 
might, perhaps, be done by the change in 
the consti'uction of the magnet, without 
changing the lever from an equal beam, but 
I prefer to construct the lever in the manner 
descx'ibed, as it very materially aids in the 
accomplishment of the result. The com- 
bination with a registering instrument, of a 
magnet constructed as I have described, en- 
ables the line current to operate upon the 
instrument with great intensity, and this 
intensity well supplies the place of the vol- 
ume derived from the local battery, hj which 
it is now customary to work such instru- 
ments. The object of the improvement being 
to work an inaenting-registering insti'ument 
by the power of the main line em-rent, it 
is obvious that the natm-e and gist of the 
invention consist in giving to the parts such 
a construction as to cause this current to 
act upon the instrument with sufficient in- 
tensity to properly indent the paper for or- 
dinary business pm:poses, on a line of or- 
dinary or equivalent constniction and length, 
in such a manner as to be available for the 
ordinary purposes of telegraphing, and that 
the line of distinction between this invention 
and the old form and manner of construction, 
is found in the adaptation of the instrument 
to the successful accomplishment of this 
purpose, of which it was before incapable. 
It will be observed, that the fulcrum post, 
E, and the sounding post, Gr, are set upon 
the top of the box, C, instead of being at- 
tached directly to tiie bed-plate of the ma- 
chine, as in the con'struction now in common 
use. The object of this improvement is to 
make the sound produced by the. blow of the 
lever more audible, which result it accom- 
plishes in a vei"y satisfactory manner, thus 
enabling the operator, if qualified, to read 
by sound, if desirable, under circumstances 
in which it would otherwise be difficulty if 
not impossible. It will be observed, that 
the sounding post, or part upon which the 
blow is struck, is so attached to the sound- 
ing box, C, and the ether parts are so ar- 
ranged in connection with it, that the blow 
is struck directly towards the box, in such a 
manner as to produce vibration thereof by 
direct action; that is to say, a tangential 
line, drawn from the arc in which the arma- 
ture vibrates, at the point at which the blow 
is given, would intersect the box, making the 
action of the blow airect, in producing the 



vibration and consequent sound. It is only 
in this way that the full effect of the blow, in 
producing the sound for reading the mes- 
sage, can be realized. I am aware that an 
instrmnent has before been consti'ucted, in 
which the coils have been placed longitudi- 
nally above a similar box, and the blow struck 
in a line parallel to the top of the box, and 
passing outside of and above said box;^^ but 
this does not accomplish the pm-pose of my 
invention, as the action of the blow is not 
and cannot be direct, but is only incidental, 
and does not have that effect in developing 
sound from the box, which a direct blow 
Avould have." The claims are these: (1.) 
"I .claim combining with an indenting tele- 
graphic registering instrument, a magnet con- 
sti'ucted according to the proportions de- 
scribed in the foregoing specification, or sub- 
stantially so, so as to accomplish the result 
stated, by means substantially the same, 
that is to say, so as to give sufficiency of" 
intensity and power of action to produce 
xmiformly legible indentations in the paper^ 
in an ordinary line cm'rent, without the aid 
of a local battery, as hereinbefore set forth."" 
(2.) ''I also claim the arrangement of the 
soimding box, C, the lever, D, and the sound* 
ing post, G-, of a magnetic telegraph, in com- 
bination with each other, in the manner- 
hereinbefore described, and to the effect 
stated." 

The principal defence urged, in respect to- 
the second claim of the patent, which is the 
only one alleged to have been infringed, is. 
its want of novelty. 

There can be no doubt, from the language 
of the specification and claim, and fi-om the- 
evidence, that, while the combination speci- 
fied in the first claim is one for use only in a 
main line current, when a local battery is- 
dispensed with, the arrangement or combina- 
tion covered by the second claim is one which; 
is capable of being used either in a local cur- 
rent or in a main line cm*rent, and is not 
claimed merely when used where a local bat- 
tery is dispensed with. The combination in 
the second claim is claimed "in the manner 
hei'einbefore described, and to the effect 
stated." The "manner" is the arrangement 
of the sounding box, lever, and sounding post, 
relatively to each other, so that the blow of 
the armatm-e will be struck directly towards 
the box, so as to produce a vibration of the 
box, and consequent sound, by du*ect action. 
The "effect" is, to make the sound produced by^ 
the blow more audible than if the blow were 
not sti*uck at all in connection with a box or 
hollow base, but were struck in connection- 
with a solid base, or were strudv in connection 
witii a box or hollow base, but not directiy^ 
towards it. This arrangement or combina- 
tion, in the second claim, is applicable as well 
to a local current, produced by a local battery, 
as to a main line current, where a local bat- 
tery is not used; and the use of the arrange- 
ment in a local cm-rent would undoubtedly be- 
an infringement of the claim. Hence, the 
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prior use of the arrangement in a local enr* 
rent is an answer to tlie claim. 

The evidence is clear, that the arrange- 
ment or combination^ in the second claim, of 
the sounding hex, lever, and sounding post, 
with the blow struck directly towards the 
box, was In use, as a successful, practical 
telegraphic ' insti'ument, a considerable time 
before the invention of Day. To say nothing 
of any other apparatus, that represented by 
Exhibit No. 6 was so in use. It produced the 
"effect" stated in the specification, of mak- 
ing "the sound produced by the blow of the 
lever more audible" than it would be with a 
solid base. It was known hy the name of 
the "Chester Sounder." It had, and could 
have, no other object than to make more 
sound than would be made by a solid base, 
the base being a box made hollow, and the 
blow being struck directly towards the box. 
The instrument was small, and the box was 
small, because it was intended for use, and 
was used, only in a local current, and the 
magnet was small, and the sound was feeble, 
at most But the moment the occasion arose 
for using an instrument that would make 
more sound, the production of more sound, 
by making the box larger, was obvious, and 
was no invention. It was only the difference 
between a large dnira and a small dnim. 
The absolute parts, and their relative arrange- 
ment, and tlieir action, and the effect, are 
the same in the patent as in the Chester 
sounder, only the sound is louder, because 
the box is larger. The Chester sounder pro- 
duced more sound with its box than if the 
base had been solid. Bay's apparatus pro- 
duces more sound than Chester's, but only be- 
cause the box is larger. The difference is 
one merely in degree, not in patentable sub- 
stance. 

The date of the existence of the Chester 
sounder is carried back to 1S58 or 1859— a 
time anterior to the invention of Day. In 
the shape in which it then existed, it contin- 
ued to be used until quite recently. It 
was a complete and successful instrument, 
and was used in telegraph offices in various 
parts of the United States, in local circuits. 
The instrument was placed upon a box, the 
coils were set in a perpendicular position, the 
lever was horizontal^ the blow was struck 
on the end of a sounding post, in a direction 
towards the box, and the sounding post and 
the supports of the lever centres were fas- 
tened to a metallic plate, which plate was 
screwed to the top of the box. When the 
circuit was closed, the lever was drawn down, 
and struck the sounding post, and the blow 
produced a sound which was louder, because 
the sounding post was attached to a box, in- 
stead of being attached to a solid base. The 
combination of parts, their arrangement rela- 



tively to each other, the direction of the blow, 
and the effect in sound, were the same, in 
substance and in kind, as in the combination 
covered by tlie second claim of tlie Day pat- 
ent. The insti-ument was not practically ap- 
plicable to a long line or main circuit, but only 
to a local circuit, or a line a few miles in 
I length. But the difference between a main 
I circuit and a local circuit is merely one of 
j length. It is shown that, the larger and 
I heavier the magnet, the greater the range of 
I length of line on which the Chester sounder 
would work, and the large^ the box, the loud- 
er the sound. I cannot resist the conclusion, 
from the evidence, that Day's sounder is 
merely the Chester sounder, adapted, indeed, 
for use on a main circuit, by having a larger 
magnet and a larger box and its other parts 
proportionally enlarged, but the combination 
of parts, their mode of operation, and their 
result in kind, as claimed in the second claim 
of the patent remaining the same as in the 
Chester sounder. It may, perhaps, be, tliat 
Day invented something, in connection with 
the sounder, which he can patent by a proper 
claim. But, what he has patented, in his sec- 
ond claim, existed before, in the Chester 
sounder. He merely claims the soimding box, 
I lever, and sounding post, in combination with 
each other, to make a louder sound when the 
lever strikes the sounding post, by reason of 
the apparatus being set on a hollow box, in- 
stead of a solid base, and the blow sti-uck di- 
rectly towards the box. The three parts are 
not claimed in combination with any particu- 
lar magnet, or with any other part of the ap- 
paratus. They are not claimed in combina- 
tion with a larger magnet, to work in a main 
line circuit, (if such a claim could be made.) 
but are claimed only in combination with 
each other, to make a louder or more audible 
sound in any circuit, long or short, and with 
any size of magnet— to develop soimd from a 
box, by a blow struck directly towards the 
box. 

The result is, that the biE must be dis- 
missed, with costs. 



Case ISTo. 3,673. 

DAY V, BOSTON BELTING- CO. 

Examination of Witxrsses — Impektixent Qpes- 
Tioxs — Protection'. 

1. The law gives no color to the practice 
which not unfrequently appears in judicial pro- 
ceedings, of besetting a witness with imperti- 
nent inquiries, which are not shown to have 
any legitimate bearing upon the case. 

2. Whether a witness may claim exemption 
from answering a question, because his knowl- 
edge of the matter inquired of was obtained by 
him as an attorney in such character; query. 

[NOTE. Cited in Law, Dig. 299, to the 
I)oints stated above. Nowhere more fully re- 
ported; opinion not now accessible.] 
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Case 1^0. 3,674. 
DAT V. BOSTON BELTING- CO. 
[Brunner, Col. Cas. 585; 16 Law Hep. 330.] ^ 
Circuit Court, D. Massachusetts. Sept. 17, 
1853. 
Motion von Preliminakv Injuxction'—Practice. 
A motion for an interlocutory injunction is 
heard on afladavits alone, without the right of 
cross-examination. 
[Cited in Morris v. Lowell Manuf g Co., Case 
No. 9,833.] 

This was an application [by Horace H. 
DayJ to the coiu-t to grant au injunction 
against the use of the machinery used in the 
defendants' India rubher manufactory. The 
plaintiff claimed to he the owner of a patent 
granted to E. N. Chaffee, in 1836, for the use 
of machinery in preparing India rubber and 
spreadhig it upon cloths, etc. This case at a 
former day had bejan set down for hearing at 
this time, and both parties had been ordered 
to file the affidavits of the facts upon which 
they relied. 

Upon the coming in of the court, the coun- 
sel for Mr. Day moved the com-t to have the 
case postponed, in order that they might be 
prepared for the argument of the case, and 
said that they had not had sufficient time to 
read the proofs offered by the defendants. 

The defendants' counsel resisted this mo- 
tion, and m'ged that the trial should then pro- 
ceed, inasmuch as it was tlie day fixed upon 
by the court at a previous day, in accordance 
with the request of the plaintiff's counsel, and 
because the proofs had been filed at the time 
ordered by the com-t 

This motion for delay was refused by the 
com't 

The plaintiff's counsel also asked for leave 
to ffie affidavits in answer to the i>roofs filed 
by the defendants, and gave as a reason that 
they were taken by siu-prise, from the 
grounds taken in defense of the case. 

The defendants' counsel insisted that, ac- 
cording to the established practice of the 
court, the plaintiff had no right to file affida- 
vits in rebuttal of the affidavits filed by the 
defendants; that the established practice in 
patent cases was for the plaintiff to file such 
affidavits as he relied upon, and then for the 
defendant to ffie his proofs in answer. The 
question was fully discussed by the counsel, 
and the court, SPRAGUE, J., overruled the 
motion, and laid down the rule as to the prac- 
tice. 

B. P. Hodges, N. Richai-dson, and Mr. 
Jenckes, for plaintiff. 

H. P. Durant, for defendants. 

THE COURT said, in substance: "Accord- 
ing to the practice of this court, the complain- 
ant is not, as a matter of right, entitled to 

* [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



fm-ther time to ffie affidavits. The nature of 
this application for a preliminary injunction 
is peculiar, it is not a final setlement of the 
legal rights of the parties; they do not come 
here with what are strictly .to be called legal 
proofs, but with affidavits alone, and upon 
which neither party has the right of cross- 
examination. The object of griuting a pre- 
liminary injuaction is simply to hold the par- 
ties in statu quo, until the legal rights can be 
ascertained. One material question always 
is, and this question is of importance upon 
this veiT question of asldng for delay, wheth- 
er the defendants are responsible. There is 
no suggestion that the defendants are not 
amply able to respond to the plaintiff, should 
he ultimately recover in this case. The pro- 
cess of injunction is summary, and the man- 
ner of exhibiting the evidence is settled by 
our practice. In England the practice is to 
move for an injunction ex parte, and there is 
no liearing; then the defendant moves to dis- 
solve the injunction, and in that stage of the 
case, the parties are heard by the court; but 
even then the proofs are not open to the other 
side until the hearing. Here the practice is 
more liberal, and the .affidavits are filed be- 
fore the day of heai-ing. The nile of practice 
is that the complainant must file the affida- 
vits upon which he relies by a certain day, 
and then the defendant files his affidavits in 
reply by another appointed day, and this is 
the end of the evidence. 1 will not say that, 
in a case of entire sm-prise, an oppor- 
tunity would not be given for a reply. 1 do 
not think this is such a case. I remember 
that when the case was first before the com-t, 
Mr. Durant gave notice to the plaintiff's 
counsel that he would take every possible 
point in the defense, I think when the plain- 
tiff's counsel were thus notified, they should 
have been prepared." 

After this opinion was given, the plain- 
tiff's counsel asked for a few moments to con- 
sult upon the case, and then said they should 
withdraw their motion for an injunction. 
The defendants then said they were very anx- 
ious for a hearing; and although they could 
not prevent the plaintiff from withdrawing 
his motion, they would consent to his filing 
fm'ther proof rather than not have the ques- 
tion argued. 

THE COURT said it was in the power of 
the plaintiff to withdraw his motion, but that 
he might have his election to have the motion 
withdrawn and pay the costs, or to let the 
case stand for a fortnight. 

The plaintiff thereupon elected to have the 
case stand, and it was assigned for the 30th 
instant 

[NOTE, Por other cases involving this pat- 
ent, see note to Goodyear v. Raih-oads, Case 
No. 5,563.] 
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Case No. 3,676. 

DAY T. BUFFINTON. 

[3 Cliff. 376; 11 Int. Rev. Kec. 203; 5 Am. Law 
Rev. 176; 2 Leg. Gaz. 249.]* 

Circuit Court, D. Jlassaohusetts. May Term, 

1871.'' 

IxcoME Tax — Judges' Salaries — Con'stitutionaIj 

Law. 

The salary of a judge of a court of record, 
payable out of the treasury of a state, is not 
legally taxable, as income under tlie internal 
revenue laws of the United States; the gov- 
ernment of the United States having no power 
under the constitution to levy such tax, 
[Explained in Sweatt v. Boston, H. & E. R. 
Co., Case No. 13,684. Cited in Wheeling, 
P. & O. Transp. Co. v. Wheeling, 99 U. S. 
282.] 

[See note at end of case.] 

Tills Avas an action of contract [by Joseph 
M. Day against James Buffinton] to re- 
cover the amount of taxes assessed under 
the internal revenue laws of the United 
'States, upon the plaintiff's salary as judge 
of probate and insolvency for the county 
of Bai-nstable, in the commonwealth of Mas- 
sachusetts. 

It was argued before CLIFFORD, Circuit 
Justice, and LOWELL, Disti'ict Judge, at the 
October term, 14J69, upon the following 
agreed facts: "That the plaintiff was, dur- 
ing the years 18G6 and 1867, a judicial ofa- 
cer of said commonwealth, to w4t, a judge 
of the court of probate and insolvency for 
said county of Barnstable, which said court 
is a court of record. That the defendant 
was, in the year 1867, the United States 
collector of internal revenue for the first 
congressional district in said commonwealth, 
and that said county of Bai-nstable is within 
said firet congressional disti'ict. That in 
said yeai's 1866 and 1867, the United States 
assessor of internal revenue for said fii-st 
congi'essional district, against the written 
protests of the plaintiff, made before assess- 
ment, assessed upon his salary as judge, 
as aforesaid, taxes amounting in all to 
$61.51. That against the written protests 
of the plaintiff, before collection thereof, 
delivered to the defendant, the defendant 
collected said taxes of the plaintiff. That 
tlie plaintiff's salary as judge, as aforesaid, 
is fixed by law, and is payable out of the 
treasury of said commonwealth, and that 
the plaintiff has in all respects complied 
with the provisions of the revenue laws of 
the United States prescribing the conditions 
under which actions may be brought for the 
recovery of taxes illegally assessed under 
said laws." 

D. Foster, for plaintiff. 
G. S. Hillard and J. C. Ropes, for de- 
fendant 

^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission. 5 Am. Law 
Rev. 176, contains only a partial report.] 

= [Affirmed in 11 Wall. (78 U. S.) 113.] 



Dwight Foster, for plaintiff. 

The question before the court is whether 
the salary of a judge of a court of record, 
payable out of the treasury of the stati- 
of Massachusetts, is legally taxable as in- 
come under the internal revenue laws of 
the United States. 

"The powers of the general government ' 
and of the state, although both exist and are 
exercised within tlie same territorial limits, 
are yet separate and distinct sovereignties 
acting separately and independently of each 
other within their resiDective spheres." 
Ableman v. Booth, 21 How. [62 U. S.] 516. 
Tho sphere of action appropriated to each 
is as far beyond the reach of the other "as 
if the line of division was traced by land- 
marks and monuments visible to the eye. 
. , . . Each is sovereign and independ- 
ent in its sphere of action, and exempt 
from the interference or control of the other 
either in the means employed or functions 
exercised." Bank of Commerce v. New 
York City, 2 Black [67 U. S.] 635. "The 
people of each state compose a state having 
its own government and endowed with all 
tho functions essential to separate and in- 
dependent existence. In many articles of 
the constitution the necessary existence of 
the states, and, within their proper spheres, 
the independent authority of the states, is 
distinctly recognized." Lane Co-, v. Ore- 
gon, 7 Wall. [74 U. S.] 76. "That the power 
to tax involves the power to destroy; that 
the power to destroy may defeat and render 
useless the power to create; that there is 
a plain repugnance in conferring on one 
government a power to control the con- 
stitutional measures of another 

are propositions not to be denied." McCql- 
loch T. Maryland, 4 Wheat [17 U. S.] 430. 
"The right of taxation when it exists is neces- 
sarily unlimited in its nature. It carries 
with it inherently the power to embarrass 
and destroy." Austin v. Alderman, 7 Wall. 
[74 U. S.] 699. The precise converse of 
the question now under discussion was 
decided in Dobbins v. Commissioners of 
Erie Co., 16 Pet [41 U. S.] 435. There, 
under a law of the state of Pennsylvania, 
a tax was imposed on "the emoluments of 
the office" of the captain of a United States 
revenue cutter. It was said by the court 
to be "levied on a valuation of the income 
of the office." Page 445. And it was held 
that this could not fee done constitutionally. 

The general principles relied upon in the 
present cause are affirmed in an unbroken 
series of adjudications commencing, half a 
century ago, with McCulloch v. Jlai-yland, 
4 Wheat. [17 U. S.] 316, and coming down 
to Society for Savings v. Coite, 6 Wall. [73 
U. S.] 594, and other cases in the same vol- 
ume, in which the opinions of the court 
were delivered by Mr. Justice Clifford. See, 
also, Weston v. Charleston, 2 Pet [27 U. 
S.] 449; Bank Tax Case, 2 Wall. [69 U. S.] 
200; Van Allen v. Assessors. 3 Wall. [70 U. 



:|7 "Fed. Cas. page 228] 



S.] 573. It is clearly established by Weston 
V. Cbarleston, and Dobbin v. Commissionei'S 
of Brie Co., that no valid distinction can 
be drawn between the taxation of an 
office itself eo nomine and the taxation in 
a general assessment upon incomes of the 
salary or emoluments of an office, which 
are the legal compensation for the perform- 
ance of official duties, and are presumed to 
be only such adequate remuneration as is 
requisite to secure the services of a com- 
petent incumbent. In each case it is held 
to be a fatal objection to the power to lay 
such a tax; that if admitted to exist at all 
there can be no limit to the extent to which 
the imposition may be carried. The office 
taxed exists only at the mercy of the tax- 
ing power. In the cases heretofore decided 
Tjy the supreme court of the United States, 
the taxes adjudged invalid have been im- 
posed by state legislation upon instrumen- 
talities of the federal government, and there 
has existed an additional obstacle in the 
fact that the federal government is declared 
by the constitution to be supreme within its 
sphere of action. But this has been ad- 
verted to and relied upon by the court only 
as a cumulative argument and by no means 
' as the principal or essential foundation of the 
decisions which have been made. Therightof 
the state to exist as a body poUtic, to have a 
government with executive, legislative and 
judicial departments, to have state offices 
'filled and their duties performed, does not 
•depend upon the will or forbearance of con- 
gress. But if state offices or then' emolu- 
ments are taxable at all by the federal gov- 
ernment, that taxation may be carried to 
the point of destruction. To admit the 
principle is to admit the power of congress 
to tax every state government out of exist- 
ence. The act of congress (July 1, 1S62, 
12 Stat. 483) which required stamps to be 
affixed to writs and other original processes 
in com*ts of record was held by the highest 
tribunals of several states to be unconstitu- 
tional in its application to state courts. 
Warren v. Paul, 22 Ind. 276; Union Bank 
V. Hill, 3 Cold. 325; Jones v. Keep's Estate, 
19 Wis. 3G9; Fifield v. Close, 15 Mich. 503. 
And this provision was repealed by con- 
gress soon after these decisions were pub- 
lished. It is beheved that the reasoning of 
these respectable authorities will be found 
to be fully applicable to the case at bar. 
See, also, Carpenter v. Snellmg, 97 Mass. 
452. 

In the case at bar there is no attempt to 
impugn the constitutionality of an act of 
congress. We are dealing only with a ques- 
tion of construction. The court is merely 
called upon to limit the application of general 
language by excluding from its operation a 
-description of income, -which there is no rea- 
son to believe that congress intended to em- 
brace. The internal revenue laws do not in 
terms impose any tax on state offices, or their 
-emoluments, or the income derived therefrom;. 
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and, considering ttie well-settled and uni- 
vei-sally known principles of constitutional 
law on this subject, it is fair to conclude that 
if such an intention had existed it would have 
been expressed in special and explicit provi- 
sions of the act U. S. v. Coombs, 12 Pet 
[37 U. S.] 72. "General terms should be so 
limited in their application as not to lead to 
injustice, oppression, or an absm'd conse- 
quence. It wiU always therefore be pre- 
sumed that the legislatm-e intended excep- 
tions to its language, which would avoid re- 
sults of this character." U. S. v. Kirby, 7 
Wall. [74 U. S.] 4S6. 

John O. Ropes, for defendant 

By section 8 of the first article of the con- 
stitution of the United States, it is provided, 
that "congress shaU have power to lay and 
collect taxes, duties, imposts, and excises, to 
pay the debts and provide for the common 
defence and genei-al welfare of the United 
States; but all duties, imposts, and excises 
shall be uniform throughout the United 
States." In pm-suance of this provision of 
the constitution, the statutes of the 30th of 
June, 1864, of the 3d of March, 1865, and' the 
2d of JIarch, 1867, were passed by the thirty- 
eighth and thirty-ninth congi'esses. 13 Stat 
p. 281. § 116; Id. p. 479, § 1; 14 Stat p. 137, 
§ 9; Id. p. 477, § 13. These statutes impose 
a tax of five per centum on the gains, profits, 
and income of every person residing in the 
United States, derived from any som*ce what- 
ever. Under these statutes the plaintiff was 
assessed upon his salary, as judge of probate, 
paid him by the state of Massachusetts. This 
tax he seeks to recover back in this action. 

The question is, whether the United States 
government can lawfully impose a tax upon 
a salary paid by a state to an officei' of that 
state. 

I. It is obvious, in the first place, that the 
constitution and the statutes make out a 
prima facie case for the government The 
only limitation imposed in terms by the con- 
stitution on the general power of taxation is, 
that the taxes shaE be uniform throughout 
the counti-y- That tiiis limitation has been 
duly observed in laying the tax in question is 
not denied. 

II. But it is urged that there is an im- 
plied limitation to the power of taxation 
granted by the constitution, namely, that it 
shall not be so exercised as to desti'oy or 
even impau* the (so-called) sovereignty of the 
states, or in any way injm'iously to affect the 
state governments; and further, that this tax, 
if assessed upon state officials, is in direct 
conffict with this limitation, and is therefore 
unconstitutional. 

1. We deny that there is any such implied 
limitation. There is no necessary implication 
of this nature growing out of the relations of 
the states to the federal government. The 
same people that through the federal govern- 
ment lay the tax in question, establish, in 
the different states, the officers and the insti- 
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tutions upon the income and gains of wbicli 
the tax is assessed. Tlie tax tlius imposed 't>y 
tlie people of all the states, acting through 
their representatives in congress, is uniform 
throughout all the states. Taxation and 
representation go together. There is an im- 
plied limitation on the power of a state to 
tjix, however, in that a state cannot tax the 
institutions and officers of the federal govern- 
ment. Here there is necessarily to be implied 
a resti-iction on the power of the states, for 
such taxes are not uniform or equal through- 
out the country; nor are they imposed 
by the same power which creates the of- 
fices and institutions taxed; and they ren- 
der it possible for one state to hinder and ob- 
struct the workings of the sujierior and inde- 
pendent sovereignty of the United States. 
McCuIloch V. Maryland, 4 Wheat. [17 U. S.] 
316; Osbom v. U. S. Bank, 9 Wheat. [22 U. 
S.] 738; Weston v. Charleston, 2 Pet. [27 U. 
S.] 449; Dobbin v. Commissioners of Erie 
Co., IG Pet. [41 U. S.j 435; Story, Const. § 
lO.")^; Cooley, Const. Lim. 479-481; Bank of 
Commerce v. New Yorls City, 2 Black [67 TJ. 
S.] 620; 1 Kent, Gomm. 425-420; Bank Tax 
Caee, 2 WaU. [69 U. S.] 200. 

The claim tbat the banks, offices of trust 
and prolit, bonds, etc. of the state govern- 
ments are, by the converse application of the 
principles laid down in the cases cited above, 
exempted from taxation by the United States 
government, is not tenable. The result would 
be to exempt from federal taxation an enor- 
mous amount of property; for not only would 
state bonds be exempt, but also all railroad 
and other bonds guaranteed by states, all 
bonds of municipal corporations,— the crea- 
tm'es of the state governments,— and, in fact, 
it is difficult to say where ihe line could be 
<Irawn. The power of taxation gi-anted by 
the constitution to the general government 
would in great measure be rendered nuga- 
tory. 

To support this enormous claim of exemp- 
tion from national taxes, it Is urged that "the 
states are to exist with independent powei's 
and institutions within their spheres," just as 
"the federal government is to exist with inde- 
pendent powers and institutions within its 
sphere;" and that, consequently, the federal 
government caainot tax the agencies and in- 
struments used by the states to cany on gov- 
ernment within their own proper spheres. 

See remarks of Marshall, C. J., in McCul- 
loeh V. Maryland, 4 Wheat [17 U. S.] 429, 
436; "\^'arren v. Paul, 22 ind. 279; State v. 
Tax CoUector, 2 Bailey, 654. See, also, Peo- 
ple V. Commissioners of Taxes, 23 N. Y. 192, 
reversed in 2 Black [67 U. S.] 620; Fifield v. 
Close, 15 Mich. 509. But this is mere theory, 
not law. The real and only subject for in- 
quiry in such eases is, not whether the person 
or thing affected is part and parcel of the 
machinery of a state government, but wheth- 
er the federal government is acting under one 
of its enumei*ated (or necessarily implied) 
powei-s. Thus, if a state bank or railroad is 



taxed, the question is, not whether these in- 
stitutions are part of the fiscal machineiy of 
the state, but whether the constitution gives 
to the federal government the power of taxa- 
tion. So, if the United States take, for in- 
stance, a state jail under the right of eminent 
domain, the question is, not whether the prop- 
erty taken is part of the apparatus of the 
state for the prevention of crime, but wheth- 
er the right of eminent domain belongs to- 
the federal government. This is the only rule 
absolutely free from embai-rassment in its 
application, and the only rule proper to be 
observed in investigating the extent of the 
sovereign powers granted to tlie general gov- 
ernment. If the act done is wifliin tlie scope 
of one of these sovereign poAvers, there is in 
law, and can be, no limitation in its exercise. 
The extent to which it shall be exercised 
rests entirely in the discretion of congi'ess. 

If the foregoing views are sound, all the 
persons in the United States, whoever they 
may be; all the property in the United 
States, to whomsoever it may belong and 
however acquired; all the offices and all the 
officers of the state governments; all the 
state banks and all the state securities,— are 
subject absolutely to the discretion of con- 
gress in the exercise of the general power 
of taxation vested in the federal govern- 
ment. Howell V. Maryland, 3 Gill, 14; Jones. 
V. Keep's Estate, 19 Wis. 369, 381; besides 
the cases before cited. 

No implied restriction on the power of the 
government arises in law from the fact that 
the power of taxation granted by the con- 
stitution to the federal government may be 
so wielded as to injure or even destroy the 
state government. Such risks are always 
taken when a general government is estab- 
lished; as for instance, when the people of 
Massachusetts, inhabitants of towns and 
cities, established, in 1780, a state govern- 
ment, with powers similarly liable to effect, 
hy their abuse, the virtual destruction of 
municipal government. See remarks of 
Marshall, C. J., in McCulloch v. Maryland, 
4 Wheat. [17 U. S.] 428, and in Providence 
Bank v. Billings, 4 Pet. [29 U. S.] 515, 562, 
563. The only safety against the abuse of" 
this power to the injury of the state govern- 
ments is in the discretion of congress, and es- 
pecially in the fact that the people of the 
states and the people of the United States are 
one and the same people. There is no more 
danger of the abuse of the power of taxation 
by the general government than of the abuse 
of the other great powers given to it, such as- 
the power to raise and maintain armies to call 
out the militia, to make treaties, or even the 
implied right of eminent domain. The dis- 
cretionary power in any government must 
be vested somewhere. In our government 
it is vested in the United States. Const, 
art. 6. 

2. But if the court sball be of opinion that 
there is such a limitation to the taxing- 
power of the federal government, as that it 
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Shall not be exercised so as to destroy or 
even Impair tlie (so-called) sovereignty of the 
states, or in any way injuriously to affect 
'■1 the state governments, then we deny that 
the tax in question in tiiis suit conflicts with 
that limitation either theoretically or prac- 
tically. 

The tax in question is a general income 
tax, affecting the income of probate judges 
only incidentally, and not aimed at the 
office. Even supposing that state offices and 
officers should be, held exempted from fed- 
eral taxation by a converse application of 
the principles laid down in Dobbins v. Com- 
missioners, IG Pet. [41 U. S.] 435, yet that 
does not settle this case. It has never been 
decided that a state may not lawfully tax 
the income of an officer of the general gov- 
ernment. Such a tax has been considered 
in Weston v. Charleston, 2 Pet [27 TJ. S.] 
449, 4S3, and in Jlelcher v. Boston, 9 Mete. 
[Slass.] 77. See, also, the opinion of the 
court of appeals of New York in People v. 
Commissioners of Taxes, 23 N. Y. 192, and 
the arguments of counsel and opinions in 
State V. Tax Collector, 2 Bailey, G54. TVe 
claim, then, that theoretically the tax in 
question does not conflict with the exercise 
by a state of all its lawful powers. But 
practically the case presents no difficulty 
whatever. The incomes of all United States- 
officers, except the president and the judges 
of the supreme court, are taxed to the same 
extent as are the incomes of all state offi- 
cers. It is impossible for the court to say 
that such a tax, so uniform and so indis- 
criminate, is, in any intelligible and legal 
sense, calculated to impair the exercise of 
the constitutional powers of the states. 

Mr. Foster, in reply. 

Two propositions are undeniable: First, 
that, within the sphere of their jurisdiction, 
the states are just as independent of the fed- 
ei-al government as the government, within 
Its spliere, is independent of the states. Sec- 
ond, that a government, the processes and 
instrumentalities of which are liable to taxa- 
tion by another sovereignty, cannot be in 
any .«">nso independent of It These two 
propositions cover the case. 

The defendant's argument in effect con- 
cedes that when one government has the 
power to tax another, the one liable to be 
taxed must necessarily be subject and sub- 
ordinate to the one which has the power to 
tax. According to his theory we do not live 
under a complex system of state and federal 
governments each independent within its 
sphere, but the continued existence of the 
states depends on the moderation and for- 
bearance of the United States in the exer- 
cise of its taxing powers. This cannot be. 

CLIFFORD, Circuit Justice. Taxes were 
assessed against the plaintiff under the in- 
ternal revenue laws of the United States 
upon his salary as judge of probate and in- 
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solvency for the county of Barnstable in this 
state for the years 1866 and 1867, and, hav- 
ing paid the same under protest, he brought 
an action of assumpsit against the defend- 
ant as the collector of such taxes for the 
first collection district, to recover back the 
amount so paid, both assessments amount- 
ing to the sum of ?61.30. The agreed state- 
ment shows that the salary of the plaintiff 
as such judge is fixed by law, and that it is 
payable out of the treasury of the state, and 
that he made due protest before the taxes 
were assessed and at the time he made the 
payments. 

Five per centum on the excess over $600, 
and not exceeding §5,000, was required to 
be levied, collected, and paid annually by the 
act of the 30th of June, 1864, as amended 
by the act of the 3d of March, 1S65, upon tlie 
annual gains, profits, and income of every 
person residing in the United States .... 
whether derived from any kind of property, 
rents, interests, dividends, or salaries, or from 
any profession, trade, employment, or voca- 
tion .... or from any other source what- 
ever. 13 Stat. p. 281, § 116; as amended, Id. 
p. 479, § 1. The first assessment was made 
imder that provision, and the second was 
made under a provision in all respects simi- 
lar, except that the exemption was ?1,000 
instead of §600, as in the former act 14 
Stat. p. 477, § 13. Power to lay and collect 
taxes, duties, imposts, and excises to pay 
the debts and provide for the .common de- 
fence and general welfare of the United 
States, is conferred by the constitution, and 
the only limitation annexed in terms to that 
clause of the insti-ument is that all duties, 
imposts, and excises shall be uniform through- 
out the United States. But the powers 
gi'anted to congress are not in all cases ex- 
clusive of similar powers existing in the 
states, imless where the constitution has so 
provided, or the exercise of a like power is 
prohibited to the states, or there would be a 
direct or necessarily implied repugnancy in 
the exercise of it by the states. Exclusive 
authority over all places purchased by the 
<*onsent of the legislature of the state, in 
which the same shall be, for the erection of 
forts, magazines, dockyards, and other need- 
ful buildings, is delegated to congress, and it 
follows as a necessary consequence that the 
state legislatures cannot exercise any power 
or jurisdiction over such places, as the ex- 
clusive authority over them is vested in the 
national government State authorities can- 
not coin money, emit bills of credit, or malce 
anything but gold and silver a tender in 
payment of debts, as they are prohibited 
from so doing by the constitution, nor shall 
any state without the consent of the congi'ess 
lay any imposts or duties on imports or ex- 
ports except what may be absolutely neces- 
sary for executing its inspection laws. Const 
art 1, § 10. Laws establishing rules of nat- 
m'alization are required to be uniform, and it 
is held that the power to pass such laws is 
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vested exclusively in congress, as the exer- 
cise of such a power by the states would be 
incompatible with that condition as annexed 
to the exercise of that power. Houston v. 
Moore, 5 Wheat. [18 U. S.] 23; Chirac v. 
Chirac, 2 Wheat. [15 U. S.] 259. 

Cases arise where it is held that the mere 
gi-ant of power to congress, unaccompanied 
by any lesislation under the grant, does not 
imply a prohibition on the states to exercise 
tlie same power. Such cases, however, are 
not numerous, and whenever the natm-e of 
the power gi-antod or tlie terms in which 
the grant is made are of a character to show 
that the framers of the constitution intended 
that it should be exclnsivelj' exercised by 
congress, the subject is as completely taken 
from the state legislatures as if the consti- 
tution contained an express prohibition to 
that effect Stm'ges v. Crowninshield, 4 
AVheat. [17 U. S.] 122; Ogden v. Saunders, 
32 Wheat. [25 U. S.j 213. Undoubtedly the 
power of congress to lay and collect taxes, 
duties, imposts, and excises is coextensive 
with the territory of the United States, but 
when properly cousti'ued it does not interfere 
with the power of the states to levy taxes 
for the support of their own governments, 
nor is the exercise of that power by the 
states an exercise of any portion of the 
power that is granted to the federal govern- 
ment. Loughborough v. Blake, 5 Wheat [18 
U. S.] 317; Gibbons v. Ogden, 9 Wheat [22 
U. S.] 1; Waring v. The Mayor, S Wall. [75 
U. S.] 121. State power to lay and collect 
taxes, for the support of their government, 
may roach every subject over which the 
sovereign power of the state extends. They 
cannot tax imports nor exports without the 
consent of congi*oss, as they are prohibited 
from so doing by the constitution. Want of 
authority in the states to tax the secm-ities 
of the United States issued in the exercise 
of the admitted power of congi'oss to borrow 
money on the credit of the United States is 
equally certain, altliough there is no prohi- 
bition in the constitution establishing any 
such rule. Hamilton Co. v. Slassachusetts, 
G Wall. [73 U. S.] (539; Society for Savings 
V. Coite, G Wall. [73 U. S.J 594. 

All subjects over which the sovereign pow- 
er of a state extends are as a general rule 
proper objects of taxation, but the powder of 
a state of the Union to lay taxes does not 
extend to tlie insti'uments of the national 
government, nor to the constitutional means 
emploj^ed by congi'ess to carrj' into execution 
the powers conferred in the federal consti- 
tution. Tax laws of the states cannot re- 
sti-ain the action of the national government, 
nor can they abridge the operation of any 
law which congi-ess may constitutionally 
pass. They may extend to every object of 
value within the sovereignty of the state be- 
longing to the citizens, but they cannot reach 
the instruments and means of the federal 
government, nor the administration of jus- 
tice in the federal com'ts, nor the collection 



of the public revenues, nor interfere with, 
any constitutional regulation enacted by con- 
gi-ess. ilcCulloch v. ]Mar3iand, 4 Wheat 
[17 U. S.] 429; Brown v. Maryland, 12 
Wheat [25 U. S.] 448. 

Power to tax its citizens or subjects in 
some form is an attribute of every govern- 
ment, residing in it as part of itself, and 
hence it follows that the power to tax may 
be exercised at the same time upon the same 
objects of private property' by the state and 
by the United States without inconsistency 
or repugnancy. Society for Savings v. Coite, 
6 Wall. [73 U. S.] G06; Providence Bank v. 
Billings, 4 Pet [29 U. S.] oG3. Such power 
exists in the state as one conferred or not 
prohibited by the state constitution, and in 
the federal government under an exi>ress 
grant Such powers are therefore perfectly 
consistent, though the two governments, in 
exercising the same, act entirely independent 
of each other, as applied to the propertj' of 
the citizens. 

Congi-ess in its discretion fixes by law the 
compensation to be allowed to federal offi- 
cers; and having exercised that discretion, 
and fixed the amount of compensation, the 
law of congress confers upon the ofiicer the 
right to receive that amount when he has 
performed the duties devolved upon the of- 
fice; and the settled rule of decision in the 
supreme com-t is tliat any law of a state 
imposing a tax upon such an office diminish- 
ing the recompense allowed to such officer is 
in conflict with the law of congress which 
defines and secures to the officer the pre- 
scribed compensation. Dobbins v. Commis- 
sioners, 16 Pot. [41 U. S.] 447. 

Taxation by the states of the kind mention- 
ed is declared to be unconstitutional, because 
the exercise of such a power is an appropria- 
tion of tlie revenue, levied and collected to 
pay the debts and provide for the common 
defence and general welfare of the United 
States, to the support of the state govern- 
ment, and because the levying and collection 
of such taxes constitute a dh-ect interfei-enee 
with the means provided by congi-ess to carry 
into effect every power granted in the consti- 
tution. Prior to the date of that decision 
the supreme court had decided that the states 
could not tax the public securities without 
the consent of congress, nor levy any tax up- 
on imports, and the court was equally unan- 
imous and decisive in opinion that a state 
law imposing a tax upon the salary of a fed- 
eral officer was unconstitutional and void. 
McCulloch V. Maryland, 4 Wheat. [17 U. S.] 
429; Weston v. Charleston, 2 Pet [27 U. S.] 
449; Osborn v. U. S. Bank, 9 Wheat [22 U. 
S.J 738. 

The argument for tlie plaintife is, that the 
converse of the proposition is equally ti*ue,— 
that a law of congi'ess taxing the salary of a 
state officer is equally unauthorized as an ap- 
propriation of the revenue raised by the legis- 
lature to defraj' tiie necessary expenses of tlie 
state, and that it is equally unwarranted as 
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an Txaautliorize^ interference with the opera- 
tions of the state governments. Perfect con- 
xjurrence in the rule exempting the salary of 
the federal officer from taxation by the states 
is expressed by the defendant, but he denies 
that the converse of that proposition has any 
foundation -whatever. Federal officers and 
the instruments and means of the federal 
government, it is conceded, are exempt from 
state taxation, but it is denied that the fed- 
eral government is subject to any such im- 
plied prohibition, even in the case before the 
court, because the tax in question, it is ai-- 
gued, is imposed by the same people who es- 
tablished the offices and institutions in the 
states which are subjected to the bm-den of 
the controverted tax. Suppose the tax in 
question is imposed in the constitutional 
sense by the same power as that which cre- 
ated the offices and institutions subjected 
to the payment of the same, still it is not 
perceived that the concession advances the 
argument, unless it be assiuned that the of- 
fices and institutions subjected to the bm-den 
imposed are under the" control of the power 
Imposing the tax, which is the precise ques- 
tion in controversy between the parties. 
Disguised as it may be, the theoiy of the 
defendant is that the law imposing the tax 
is valid, because congi-ess in enacting tlie Jaw 
imposing it exercised a paramount power 
•over tlie revenues of the state raised and ap- 
propriated for the purposes declared in the 
agreed statement. 

The proposition of the defendant is in sub- 
stance and effect that the states cannot tax 
the instruments and means of the govern- 
ment of the United States, because the fed- 
•eral government is supreme, but that the 
latter may tax the insti-uments and means of 
the state governments, because, as he as- 
sumes, the states ai'e subordinate to the Unit- 
ed States in the same unqualified sense as 
the counties of a state are to the paramount 
autliority by which they were created. Un- 
questionably the constitution and the laws of 
the United States made in pursuance thereof, 
and all ti'eaties made under the authority of 
the United States, are the supreme law of 
the land, because it is so ordained in the con- 
stitution, but the same instrument also pro- 
vides that the powers not delegated to the 
United States by the constitution, nor pro- 
hibited by it to the states, are reserved to 
the states respectively or to the people, and 
It is an obvious rule of consti'uction that 
these two provisions must be considered to- 
gether in determining the question under con- 
sideration, as they are important provisions 
in the same instrument, and cannot be re- 
garded as in any respect repugnant to each 
other. 

Counties and other municipal corporations 
were created by the states; but the states 
were not created by the United States, as 
the states existed as independent sovereign- 
ties before even the Union was formed, and 
they continued to be such from the date of 



the Declaration of Independence until the ar- 
ticles of confederation were ratified; and 
even then it was provided in the second arti- 
cle that "each state retains its sovereignty, 
freedom, and independence, and evei*y power, 
jm-isdiction, and right which is not by the 
confederation expressly delegated to the 
United States in congress assembled." Few 
in number and resti'icted in operation as the 
powers granted to the United- States in the 
articles of confederation wei'e, still they were 
sufficient, with the co-operation of the several 
states, to carry the counti-y through the war 
of the Revolution, and to enable the pati-iots 
of that day to lay the foundations of our 
public liberty and national independence. 
Though the powers granted were sufficient 
for the time, still when peace came they 
were soon found to be wholly inadequate to 
the exigencies of the new government in the 
relations which it sustained to the several 
states. 

Such powers as the confederation possessed 
operated only upon the states as corpora- 
tions, and not npon the people of the states; 
and the system of government as adopted 
made no provision for an executive" of any 
kind, nor for a judiciary except in certain 
matters of prize, and for the trial of piracies 
and felonies committed upon the high seas. 
Radical defects existed also in the pi-inciples 
of the system, as the congi-ess could not lay 
and collect taxes for the support of the gov- 
ernment, nor was it v^'sted with any power 
to compel the states to conti"ibute to tiie com- 
mon ti'easmy tiieir just proportions of the 
amount necessary to defray the expenses in- 
cmTed for the common defence and general 
welfare. Difficulties and defects of the kind, 
too numerous to, mention in this investigation, 
led to tlie formation and adoption of the 
present constitution, which, as recited in the 
preamble, was ordained and established, "in 
order to form a more perfect imion, establish 
justice, insure domes-jc ti'anquillity, provide 
for tiie common defence, promote the general 
wdfare, and secure the blessings of liberty to 
ourselves and our posterity." Pei*petuity was 
as much the object which the framers of tho 
insti'ument had in view as any other of the 
high purposes therein described, as their de- 
clared aim was to secure the blessings of 
liberty to their posterity as well as to them- 
selves and their constituents. Th;*y did not 
attempt to amend the old system, but they or- 
dained a new one, vesting the powers of gov- 
ernment in three separate departments, to 
wit, the legislative, the executive, and the ju- 
dicial, and providing that the powers granted 
should operate not merely upon the states as 
under the confederation, but upon the whole 
people, and investing , the new government 
with the most ample powers to enforce the 
prohibitions jof the constitution, and the laws 
passed by congi'ess in pursuance of its pro- 
visions. 

Evidence to show that the nnion of the 
states as perfected in the constitution was 
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intended to be indissoluble, pervades every 
part of the instrument, as is sufficiently 
shown from the extent of the powers gi-anted, 
and the amplitude of the means provided to 
cariy them into effect Congress may legis- 
late for all the purposes specified in the ex- 
press grants conferring such powers, and 
may pass all laws necessary and proper "for 
carrying into execution the foregoing powers, 
and all other powers vested by the constitu- 
tion in the government of the United States, 
or in any department or office thereof." 

Provision is also made that the president 
shall take care that the laws be faithfully 
executed, and that the judicial power shall 
extend to all cases in law and equity, arising 
under the constitution, the laws of the United 
States, and treaties made or which shall 
be made under their authority. The in- 
tended permanency of the new government 
is portrayed in every one of these provisions, 
to which it would seem that nothing need 
be added to show that the docti-ine of seces- 
sion is a wicked hei'esy; but, if more be 
needed, it is found in section 4 of the fourth 
article of the constitution, which provides 
that the United States shall guarantee to 
every state in this Union a republican form 
of government, and shaU protect each of 
them against invasion and .... domestic 
violence. None of these views, however, as 
to the natm-e and objects of the federal con- 
stitution or the permanent and indissoluble 
character of the new govei'nment are con- 
ti-overted hy either party in this case, and 
for that reason they need not be further con- 
sidered at the present time. Conceded as/ 
they are, they may be assumed as truths 
which cannot be contested; but it does not 
follow that the government ordained by the 
constitution is a government of unlimited 
powers. On the conti-ary, the settled con- 
sU-ucfon is tliat the govei-nment of the United 
States is one of limited powei-s, which is 
shown to a demonstration by the tenth 
amendment, which reserves to the states re- 
spectively or to the people all power not dele- 
gated to the United States by the constitu- 
tion, nor prohibited by it to the states. Me- 
Culloch V. Maryland, 4 Wheat. [17 U. S.] 421; 
Hepburn v. Griswold, S Wall. [75 U. S.] G14; 
2 Story, Const. 142. 

Power to lay and collect taxes was pos- 
sessed by the states even before the Union 
was formed, and many years before the 
constitution was ordained. Massachusetts 
adopted her constitution in 17S0, and tlie 
same with certain* alterations and additions 
is still in full force. Authority was therein 
given, and in that respect it is unchanged, 
empowering the legislature "to impose and 
levy proportional and reasonable assessments, 
rates, and taxes upon all the inhabitants of, 
and person resident and estates lying witnin 
the said commonwealth, and also to impose 
and levy reasonable duties and excises upon 
any produce, goods, wares, merchandise, and 
commodities whatsoever brought into, pro- 



duced, manufactured, or being within the 
same." Provident Inst. v. Massachusetts, 
6 Wall. [73 U. S.] 623. 

Since the constitution was adopted, the 
states cannot lay any imposts or duties on 
imports or exports except what may be ab- 
solutely necessary for executing their in- 
spection laws, not because congress may lay 
and collect taxes, duties, imposts, and ex- 
cises, but because tiie constitution expressly 
provides that no state shall exercise that 
power without the consent of congi-ess. Av- 
ticle 1, § 10. Want of authority in the states 
to tax the securities of the United States, 
issued in the exercise of the admitted power 
of congress to borrow money on the credit of 
the United States, is equally certain, altJiough 
there is no express prohibition in the con- 
stitution to that effect. Outside of tliose re- 
strictions, however, the power of the states 
to tax extends to all objects except the in- 
struments and means of tiie federal govern- 
ment within the sovereign power of the state. 
Hamilton Co. v. Massachusetts, 6 Wall. [73 
U. S.] 630. "Taxes" are defined to be bur- 
dens or charges imposed by the legislative 
power upon persons or property to raise 
money for public pm-poses, or, as another 
text-writer defines the word, a tax is a con- 
tribution imposes by the government for the 
service of the state. Cooley, Const Lim. 470; 
Blackw. Tax Titles, 1. Moneys derived from 
state taxes are as much designed for public 
pm*.poses or for the service of the state, as 
moneys raised imder the law of congi-ess, and 
are just as essential to the support and main- 
tenance of our complicated system of govern- 
ment, as it is an obvious truth that no con- 
stitutional government can long continue to 
exist without that power, or if despoiled of 
the avails which accrue from its exercise. 
Officers, legislative, executive, and judicial, 
are as essential to the existence of the state 
governments as they are in conducting the 
affairs of the United States, and it is just as 
necessary that they should be compensated 
at the public expense. Comparatively few 
limitations can safely be annexed to the 
power of taxation, as the exercise of the 
power is essential to the very existence of 
government, and the extent of the demand 
for its exercise cannot be foreseen, but there 
is a plain repugnance in conferring upon one 
government a power to tax the revenues of 
another in a system of government like tliat 
existing in our countiy, wheie the constitu- 
tion of each of the two governments recog- 
nizes the other as a part of the system, and 
where each rests upon the admitted principle 
that both a'*e to be perpetual. 

Influenced by these considerations, our 
conclusion is that the established rule which 
prohibits the states from taxing the insU'u- 
ments and means of the federal government 
also withdraws the revenues of the state 
from the taxing power conferred by the 
constitution of the United States. Power to 
tax for state pm-poses is as much an exclu- 
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slve power in the states as the po'wer' to lay 
and coUect taxes to pay the debts and pro- 
vide for the common defence and general 
welfare of the United States is an exclusive 
power in congress. Both are subject to 
certain prohibitions and restrictions, but ino 
all other respects they are supreme powers 
possessed by each government entirely in- 
dependent of the other. Fifield v. Close,* 15 
Mich. 5C©; WaiTen v. Paul, 22 Ind. 279; 
Jones T. Keep'B Estate, 19 Wis. 3G9; Union 
Bank V. Hill, 3 Cold. 325. 

Most of the powers conferred upon the 
government of the United States are exclu- 
sive, and it is unciuestionably true that the 
national government in the exercise of those 
powers is supreme, but it is equally true 
that powers not delegated to the United 
States by the constitution nor prohibited by 
it to the. states are reserved to the states 
respectively or to the people, and it follows 
.that the states in the exercise of such powers 
as are not delegated to the United States 
and ore reserved to them are also supreme. 
Exclusive powers possessed by the United 
States cannot be exei'cised ^^" the states, 
nor can the exclusive powers possessed by 
the states be exercised by the federal gov- 
ernment. They are in those respects, though 
exercising jm-isdiction within the same terri- 
torial limits, "separate and district sovereign- 
ties, acting separately and independently 
of each otlier within their respective 
spheres," just as fully "as if the line of 
division was traced by landmarks and 
monuments visible to the eye." Ableman 
V. Booth, 21 How. [G2 U. S.] 51G; McCuUoch 
V. Mai-yland, 4 Wheat. [17 U. S.] 429; Austin 
V. Aldermen, 7 Wall. [74 U. S.] G99. 

Pursuant to the constitution, congress may 
lay and collect taxes, duties, imposts and 
excises to pay the debts and provide for 
the common defence and general welfare of 
the United States; and the states, subject 
to the prohibitions of the constitution, ex- 
press and implied, may lay and collect taxes 
and excises for - the support of their re- 
spective state governments, and each in that 
behalf is sovereign and independent in its 
spliere of action, and exempt from the inter- 
ference or conti'ol of the other, either in the 
means employed or functions ' exercised. 
Unless it be so, then the states have only a 
permissive existence, as it is conceded that 
the power to tax involves the power to de- 
^ti'oy, and that the power to destroy may 
defeat and render useless the power to 
create- McOulloch v. Maryland, 4 Wheat 
[17 U. S.] 431. Grant that the theory of the 
defendant is correct, and complete subjugar 
tion of all state authority must necessarily 
follow; as congress, if they may tax one 
state office, may tax every other office known 
to the constitution and laws of a state. 



They may tax the salary of the governor, 
and the travel and per diem o£ the mem- 
bers of the legislature, as well as the 
salaries of the judges of the state com-ts. 
Revenue may* be collected by the states; 
but, if the views of the defendant are cor- 
rect, it may be absorbed by the taxing 
power of congi'ess as fast as it is paid into 
the treasury of the state, and the state may 
be left as destitute of means to defray its 
current expenses as if the power to lay and 
collect taxes and excises did not exist Bank 
Tax Case, 2 Wall. [69 U. S.] 200; Van Allen 
V. Assessors, 3 Wall. [70 U. S.] 573. 

Suggestion is made that the theory as- 
sumed by the plaintiff, if sustained by the 
court will exempt a lai-ge amount of property 
from federal taxation; but the decisive answer 
to that suggestion at the present time, is that 
the decision of the com*t is confined to the 
case presented in the agreed statement. Such a 
tax, in our opinion, is as indefensible in 
principle as if levied upon the office held by 
the plaintiif, or directly upon the revenues 
of the state before they are paid out of the 
state treasmTi as the tax levied and collected 
operates to that extent as a reduction of 
the compensation allowed to the officer,— 
the effect of which is to require a corre- 
sponding addition to his salary. Public offi- 
cers cannot and ought not to be expected to 
perform official services without reasonable 
compensation; and if not then it is dear 
that the effect of such a tax is the same as 
it would be if levied upon the office instead 
of the officer, or the salary annexed to the 
office. According to the agreement of the 
parties, judgment must be entered for the 
plaintiff in the sum of $G1.50. 



[NOTE. On a writ of error sued out by the 
collector, this judgment w<is affirmed by the 
supreme court, Mr. Justice Bradley dissenting. 
The court, speaking through Mr. Justice Nel- 
son, after explaining tlie relations between the 
state and federal governments, says: "Such 
being the separate and independent condition 
of the states in our complex system, as rec- 
ognized by the constitution, and the existence 
of which is so indispensable, that, without 
them, tlie general ffovtrnment it-^ielf would dis- 
appear from tlie family of nations, it would 
seem to follow, as a reasonable if not a neces- 
sary consequence, that the means and instru- 
mentalities employed for carrying on the oper- 
ations of their governments for preserving 
their existence, and fulfilling the high and re- 
sponsible duties assigned to them in the consti- 
tution, should he left free and unimpiired; 
should not be liable to be crippled, much less 
defeated, by the taxing power of another gov- 
ernment, which power acknowlelges no limits 
but the will of the leg'slative body imposing 
the tax; and more especially those means 
and instrumenlalities which are the creation of 
their sovereign and reserved rigats, one of 
which is the establishment of the judicial de- 
partment, and the appjintment of officers to 
administer the-r laws." Buffington v. Day, 11 
Wall. (78 U. S.) 113.] 
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Case No. 3,676. 

DAY V. CANDEE et al. 
[3 Fish. Pat. Cas. 9.] ^ 

Circuit Court, D. Connecticut. Sept. Term, 

1853. 
Patents— AssiGXMEN'T .\Ni> License — Coxtract 

TO COXVEV PliOSl'ECTlVE EXTENDED TeUM — 
POWEU OF ATTOJJNEr — ii,EVOCATIO>i OF COX- 

TKACT— Injunctions. 

1. A patentee can not convey an extended pat- 
ent before the extension. He may, however, 
agree, upon a valuable consideration, to convey 
such right whenever it shall be vested in him. 
This was the effect of the agreement between 
Chaffee and Goodyear, dated May 23, 1850. 

2. A court of equity will protect the equitable 
rights of defendants, although the complainant 
is the owner ot the legal title. 

3. A power of attorney, which gives to the 
agent a veto upon the acts of his principal, is 
equivalent to a power coupled with an inter- 
est. 

4. A power of attorney, which provides that 
the patent shall inure to the benefit of others, 
is, ill equity at least, equivalent to a formal as- 
signment, and is not revocable. Such a power 
of attorney is coupled with an interest. 

J5. The patent could not inure to the benefit 
of the licensees unless either a legal or an 
equitable right was transferred. 

6. If a beneficial equitable interest vested in 
Judson and the licensees of Goodyear under 
the contract of September 3. ISoO, they could 
not be divested in equity of that interest by the 
temporary withholding of the quarterly pay- 
ments provided for in that agreement. 

7. The consideration for the contract was the 
agreement to pay, and not the actual payment. 
A failure to pay would not therefore authorize 
the revocation of the contract. 

5. Where by granting an injunction there 
would be a greater probability of producing 
incalculable mischief than there would be of 
preventing it, neither an absolute nor conditional 
injunction ought to be granted. 

[Cited in Southwestern Brush Electric Light 
& Power Co. v. Louisiana Electric Light 
Co., 45 Fed. 896.] 

In equity. This was a motion for a prelim- 
inary injunction to restrain the defendants 
from infringing letters patent for "improve- 
ment in the process and machinery for the 
manufactm*e of India rul)ber," gi-anted to Ed- 
win M. Chaffee, August 31, 183G. extended 
for seven years from August 31, 1850, and, as 
was claimed, assigned to the complainant 
July 1, 1853. The defendants were licensees 
of Charles Goodyear, who claimed the right 
to use, and to license others to use, the in- 
vention of Chaffee during the original and ex- 
tended terms of the patent, under two con- 
tracts dated respectively May 23. 1850, and 
September 5, 1850. These contracts and a 
supplementary agreement between Chaffee 
and "\A''illiam Judson, who acted as the attor- 
ney in fact of Goodyear, are given below, and, 
with the statement of facts in the opinion, 
sufficiently set forth the questions involved 
in the controversy. 

Agreement of May 23, 1850: 

"This agreement, made by and between Ed- 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



Win M. Chaffee and Charles Goodyear, wit- 
nesseth, that the said Chaffee, for and in 
consideration of tlie sum of three thousand 
dollars, to be paid to him, as hereinafter spec- 
ified, hath sold, assigned, and set over, and 
» by tliese presents doth hereby assign and 
transfer all his right, title, and interest in 
and to the improvement or invention of coiq- 
pounding and mixing gum lac or shellac with 
India rubber, either with or witliout sulphur 
or other ingredients, and heat And the said 
Chaffee further agrees to apply, either with 
or in behalf of said Goodyear, for patents in 
the United States for said invention, at th& 
expense of said Goodyear; said Chaffee fur- 
ther agrees, that said Goodyear may proceed 
to take out patents in all foreign countries, 
for his said Goodyear's benefit, said Goodyear 
paying the expenses of the same for said im- 
provements in shellac, and said Chaffee 
agreeing to execute the necessary papers 
therefor. The said Goodyear, on his part^ 
agrees to pay to the said Chaff'ee the sum of 
three thousand dollars, upon the following 
terms, viz.: one-half of the aforesaid sum, or 
fifteen hundred dollars, at the time of the 
issuing of a patent for said improvements in 
the United States, or if a patent should be 
previously granted as a renewal of his, said 
Chaffee's patent, for India-rubber machinery, 
then the aforesaid sum of fifteen hundred dol- 
lars shall be paid to the said Chaffee upon 
the assignment of said patent for said ma- 
chinery to said Goodyear, the remaining one- 
half of said thi'ee thousand dollars to be paid 
within one year from the date hereof. In 
the event of neither of the aforesaid patents 
being obtained, then the fii-st-named sum of 
fifteen hundred dollars is also to be paid 
within one year fi'om the date hereof. And 
said Chaffee, upon his part, agrees fm-ther, 
that upon the issuing of one or both of the 
aforesaid patents for shellac and machinery, 
he will immediately assign them to the said 
Goodyear. And it is further mutually agreed, 
that if at that time tlie aforesaid three thou- 
sand dollai-s shall not have been paid, the said 
Goodyear shall make such a lien, transfer, or^ 
conveyance of his right, title, and interest in' 
said patent to said Chaffee, as shall prevent 
any valid transfer of any rights or interests 
in said patents by the said Goodyear, until 
the said three thousand dollars shall be paid 
by the said Goodj-^ear. It is fm'ther under- 
stood, that said Chaffee may reserve to him- 
self the right to use the said India-rubber ma- 
chinery in any business which he may here- 
after carry on; and it is further understood, 
that if the said patent for India rubber ma- 
chinery is not extended, then the whole sum 
of three thousand dollars shall be paid for, or 
secm-ed upon, the patent and improvement 
for shellac. In witness whereof, we have 
hereunto set our hand and seals, this 23d day 
of May, A. D. 1850. 

"Edwin M. Chaffee. [L. S.} 
"Charles Goodyeai*. [L. S.] 
"Witness: James A. Dorr." 
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Agreement of September 5, 1850: 
"Whereas, I, Edwin M. Chaffee, have lately 
prOitired an extension of my patent, dated 
August 31, 1836, fi'om seven years from the 
expiration thereof, the expenses of which 
have been large, by reason of the opposition 
thereto— but which expenses have not yet 
been ascertained, and cannot be at present; 
and whereas, said patent, at the time it was 
extended, stood in the name of Charles Good- 
year, and was held for his benefit, and the 
benefit of those who had a license, or who 
had a right to use his metallic or vulcanized 
India rubber, or India rubber prepared and 
cured according to and under his patent, 
dated June- 15, 1S44, and reissued December 
25, 1849; and whereas, said Charles Good- 
yeai* agreed with me, for himself and others 
using my said patent under him, that they 
would be at the expense of applying for said 
extension of said patent, and make me an al- 
lowance for the use thereof, in case the same 
should be extended, at and after the rate of 
twelve hundred dollars per annum, to com- 
mence on the 31st of August, 1850, and pay- 
able quarterly, that is to say, three hundred 
dollars on the first day of December, March, 
.Tune, and September in each and every year 
dming tlie present or any fm-ther extension 
of said patent, and dm-ing any reissue of the 
same, and until said patent or any reissue 
thereof shall be set aside as void in the high- 
est coin-t to which the same can be carried; 
and whereas, William Judson, Esq., has had 
the management of said application for said 
extension, and has paid and become liable to 
pay the expenses thereof, and agreed to guar- 
antee me the payment of said sums of money, 
according to the terms, and at the times 
above specified: Now I do hereby, in consid- 
eration of the premises, and to place my pat- 
ent so that in case of my death or other acci- 
dent or event, it may inure to the benefit of 
said Charles Goodyear and those who hold a 
right to the use of said patent, under and in 
connection with his licensees, according to 
the understanding of the pai-ties interested, 
nominate, constitute, and appoint said AVm. 
Judson, my trustee and attorney irrevocable, 
to hold said patent and have the control 
thereof, so that no one shall have a license to 
use said patent or invention, or the improve- 
ments secured thereby, otlier than those who 
had a right to use the same when said patent 
was extended, without the written consent of 
said Judson first had and obtained. And the 
said Judson, for himself and those interested, 
agrees with me, said Chaffee, my executors, 
administrators, and assigns, that the expenses 
of extending said patent, shall all be paid 
without charge to me; and fm'ther, that I 
shall be paid said sums of money, at the 
times and according to the terms above re- 
cited; and said Judson, and tliose for whom 
he acts, are to be at all the expenses of sus- 
taining and defending said patent, without 
any charge to me. And it is f ui'ther express- 
ly imderstood and agreed, that 1 am to havei 



the right to use said patent and improvement 
in any business which I may carry on. As 
witness my hand and seal, this 5th day of 
September, ISoO. 

"Edwin M. Chaffee. [L. S.] 
"Witness: Geo. Woodman." 
Agreement of November 12, 1851: 
"Whereas, it was agi-e*^ hj and between 
William Judson and E. M. Chaffee, by an 
article under hand and seal, and dated the 
5th day of September, 1850, which agreement 
was recorded at the patent ofiiee, September 
11, 1850, on what terms said Chaffee would 
continue to hold said patent for the benefit 
of said Judson and Charles Goodyear, and his 
licensees; and whereas, in said agreement 
there was an omission to state that if said 
licensees continued to use the improvements 
in said patent named, they should each one 
conti'ibute and pay said Judson his propor- 
tion of the expenses and services expended in 
obtaining the renewal of said patent, which 
it was intended that said licensees should pay 
under said Judson, in case they continued the 
use of said improvements for which said pat- 
ent was issued, after the extension thereof; 
and whereas, there was no such direct, abso- 
lute stipulation, on the part of said Judson, 
to pay said Chaffee the sum of fifteen hun- 
dred dollars per annum, in quai*tex-ly pay- 
ments, on the usual quarter days, as said 
Chaffee claimed, and now insists shall be in- 
serted in said agreement; and whereas, it is 
now agreed by said Chaffee and said Judson, 
that said agreement shall be so modified as 
to secure the objects more fully intended to 
be secm'ed by said agreement: Now it is 
agreed, that said licensees shall each pay his 
share of the services and expenses to said 
Judson, as the condition on which they shall 
have the license of said Judson to use said 
improvements; and that on the payment of 
his or their share or proportion of the serv- 
ices and expenses aforesaid, said Judson shall 
be authorized to give each a license to use 
said improvement, on their paying as afore- 
said, severally, each for Jiimself, or his firm, 
or company. And said agreement is further 
so altered, that said Judson hereby agrees to 
pay said Chaffee fifteen hundred dollai-s, in 
quarterly payments each year, on the usual 
and customai-y quarter days, on the time set 
forth in the agreement aforesaid, to which 
this is an addition and alteration, commen- 
cing the quarterly payments on the first day 
of March next And I agree with said aud- 
son that he may use my name in the com- 
mencement and prosecution of all suits he 
may have occasion to commence to sustain 
said patent, or recover damages for any in- 
fringement or infringements thereof, or for 
any other purpose in relation to the same, or 
the use thereof, he holding me harmless from 
any costs by reason thei*eof, and he to have 
all the benefits which may be derived from 
such suits. Sealed and delivered this 12tb 
day of November, 1851, in the presence of 
"WilUam Judson. [L. S.] 
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"The word 'February' erased, and the word 
'March' inserted before execution. 

"Edwin M. Chaffee. [L. S.] 
"Benjamin S;. Jarvis. 
"Received and recorded November 27, ItJol." 

C. R. Ingersoll and N. Richardson, for com- 
plainant. 

R. D. Hubbard and R, S. Baldwin, for de- 
fendants. ^ 

INGERSOLL, District Jud^e. The com- 
plainant, claiming to have, by assignment 
from Edwin M. Chaffee, the exclusive right 
to the extended patent originally granted to 
Chaffee, August 31, 1836, for grinding India 
rubber without a solvent, and extended to 
him for seven years from August 31, 1850, 
and that the defendants are using the thing 
patented without any license or lawful right, 
has brought his bill in equity to this court 
in which he seeks the interposition of the 
court to resti-ain and enjoin the defendants 
against the further use of the invention thus 
secured to Chaffee and his assigns by such 
extended patent. 

In the bill, the complainant, among other 
things, alleges, that before August 31, 1836, 
one Edwin M. Chaffee, of the state of Massa- 
chusetts, became and was the first and 
original inventor of a new and useful im- 
provement in the process and machinery for 
the manufacture of India rubber, for which, 
he, the said Chaffee, on August 31, obtamed 
a patent by which there was gi-anted and 
secured to him, for the term of fourteen 
yeai-s from that date, the full and exclusive 
right and liberty of making, constructing, 
using, and vending to othere to be used the 
said improvement so invented by and so pat 
ented to him. That he, the said Chaffee, 
previous to August 31, ISoO, made applica- 
tion to the commissioner of patents for an 
extension of said patent, for the term of 
seven years from the last mentioned day, 
which was granted to him, and that said ex- 
tension inured to his sole and exclusive bene- 
fit That m the year 1S45, Charles Good- 
year, by some contract, lien, or assignment, 
claimed to have become the owner of said 
patent so granted to the said Chaffee in the 
year 1836, and that befo)-e the extension 
thereof, and before the same was extended, 
in ISoO, he conveyed the same, by license or 
sale, to a combination of individuals, among 
whom were the defendants. That since the 
extension of the original patent, the defend- 
ants have had no right, title, or interest in 
said extended patent, and no license or per- 
mission from the said Chaffee to use the 
improvement or invention so patented and 
secured to said Chaffee, for the extended 
term of seven years from August 31, 1850. 
That the defendants, since the last men- 
tioned date, and since the term for which 
the original patent was granted has expired, 
and since the same was extended, have been 
using the improvement and invention of the 
said Chaffee, so patented to him, without 



any license or permission from the said 
Chaffee, or from any one having right to give 
such license or permission. That the said 
Chaffee, on July 1, 1853, by his deed of as- 
signment of that date, in writing, duly ex- 
ecuted and recorded in the patent office, for 
a valuable consideration to him paid, did as- 
sign, ti-ansfer, and convey to the complain- 
ant all his, the said Chaffee's, title to said 
invention and said patent for said extended 
term of seven years; and that the defend- 
ants are using said invention so patented, 
without any license or permission, and per- 
sist in so using the same, though called upon 
to desist. In tne bill the complainant claims 
and prays, upon the aforesaid facts therein 
stated, that this court would grant a writ 
of injunction, directed to the defendants, 
commanding and enjoining them, and each 
of them, not to manufacture India rubber 
by any of the processes or machinery as 
patented to the said Chaffee in the said let- 
ters patent There is no afiegation in the 
bill that the defendants had no right to use 
the improvement patented to the said Chaf- 
fee, dm-ing the continuance of the original 
patent It is substantially admitted, that 
up to August 31, 1850, they had such right 
so to use the same; that up to that time, 
they were duly licensed, by the person or 
persons in whom the right secured by the 
patent was vested, to use the same. But 
the complaint is, that since the expiration of 
the original patent and since the same was 
extended, they had no such right either in 
law or in equity. That from the time the 
patent was extended to July 1, ia53, when 
the rights which the said Chaffee then had 
to the said extended patent were ti-ansferred 
and assigned to the complainant they were 
not licensed or otherwise authorized to use 
the improvements secured by the extended 
patent either by the said Chaffee, or by any 
one acting under his authority, and that 
since the transfer of the right which the said 
Chaffee had in the extended patent to the 
complainant, they have not been authorized 
to use the same in any way, either by the 
complainant, or by any one acting under his 
authority. And that during the whole of 
the period from the time the patent was ex- 
tended, they have been using the thing or 
process secured to Chaffee and his assigns, 
by the extended patent without right or 
excuse, conti-ary to the mind and will of the 
said Chaffee, up to the time of the assign- 
ment of the extended patent to the com- 
plainant and contrary to the mind and will 
of the complainant since that time. 

The bill, therefore, upon the face of it, 
shows a good cause of complaint Upon 
the face of it, thei-e is shown, on the part of 
the complainant a right to demand equitable 
relief. And the allegations contained there- 
in, if true, would authorize the court and 
make it their duty, to grant the injunction 
as prayed for. The question, therefore, to 
i^be determined is, are these allegations, thus 
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••set forth in the bill, true? The defendants 
V admit that a portion of these allegations are 
true. But they claim that another portion 
.of them, and a material portion of them, 
^ire not ti'ue. They admit that Chaffee was 
■ the original inventor of the improvement 
.'patented— that it is a nseful improvement 
N— that on August 31, 1836, he obtained a 
patent for the same, by which the ex- 
clusive right to such improvement was se- 
• cured to him for the term of fourteen years 
—that he afterward obtained an extend- 
ed patent for seven years, from August 
31, ISoO, and that said extended patent was 
;a valid one. They admit that during the 
.existence of the original patent, Charles 
-Goodyear, by assignment, became the owner 
-of such original patent, and that up to Au- 
gust 31, 1850, they used the improvement 
patented, under him and by his license and 
'authority. They admit that since Angnst 
-31, 1850, they have been using the improve- 
ment patented, and that they are now using 
-the same, and that the right which Chaffee 
had in the extended patent on July 1, 1853, 
'if he had any, was on that day assigned to 
the complainants But they deny that since 
rthe expiration of the original patent, and 
-since the same was extended, they "have 
had no right, title, or interest in said extend- 
:ed patent, and no license or permission" to 
use the same. They claim that ever since 
•said patent was extended, they have had a 
;L*ight to use the same, and now have such 
•right That for all that period they have 
had, and now have, not only an equitable 
Tight, but a legal right to use the same. 
And this question of right must be deter- 
mined upon the proofs which have been ex- 
-hibited on the hearing of the motion. 

When the motion for a preliminaiy injunc- 
tion was filed, and before any affidavits had 
been taken, it was conceded by the complain- 
ant's counsel, that the rights of the com- 
{>lainaut, as against the defendants, were only 
jsuch as the said Chaffee's would have been, 
if the assignment by Chaffee to the com- 
plainant had not been made; and that no 
gi'eater success ought to attend the complain- 
ant's application than would have attended 
an application on the part of Chaffee, had 
not that assignment been made, and the case 
had been presented by him, Chaffee, asking 
relief in his behalf. And without such con- 
<;ossion, such, upon tlie evidence, would be 
the rule to be adopted. Indeed, the com- 
plainant's bill is framed upon the ground 
1-hat he is entitled to that which Chaffee 
would have been entitled to, had he not 
made the assignment, and to that only. For 
it seeks not only to enjoin the defendants 
against using the invention patented, but to 
recover the damages, which the complainant 
says, before the assignment, Chaffee was en- 
titled to, by the use made by the defendants 
of the improvement patented before that 
time. The case, therefore, upon this motion 
for a preliminary injunction, will be consid- 



ered as it would have been considered if 
no assignment had been made by Chaffee to 
■ the complainant, and he, Chaffee, was the 
party filing the bill. 

That we may more perfectly understand 
the import of the agreement upon which the 
defendants rely for the right which they 
claim to have to use the improvement pat- 
ented, and the transactions which took place 
at the time when that agi-eoment was en- 
tered into, and subsequent thereto, it is nec- 
essary to notice some previous conti-acts and 
matters to which Goodyear, Chaffee, and the 
defendants were immediate parties, or in 
which they were interested. 

After the original patent of August 31, 1836, 
had been granted to Chaffee, he, by an in- 
strument imder his hand and seal, and dated 
December 8, of the same year, transferred 
all his right to that patent, to the Roxbrn-y 
India Rubber Company, a corporation estab- 
lished by the laws of the state of Massachu- 
setts, and subsequent to that transfer, and 
dm*ing the existence of that patent, by vari- 
ous assignments through intermediate par- 
ties, the right to that patent, and the whole 
right to the same, became, and was vested in 
Charles Goodyear. While Goodyear was the 
owner of that patent, and while he was tlie 
owner of other India-rubber patents, which 
he had either as original inventor or as as- 
signee, there was, on July 1, 1848, a contract 
and agreement entered into between him of 
tlie first part, and Leverett Candee as the 
general partner in a special partnership lo- 
cated at New Haven, and doing business 
under the name and firm of Leverett Can- 
dee, the Hayward Rubber Company, the 
Newai'k India Rubber jVIanufacturing Com- 
pany, and Ford & Company, by which, in 
consideration of certain payments then made, 
and certain other payments to be thereafter 
made by the said pai-ties of the second part, 
to the said party of the first part, the said 
party of the first part sold and assigned to 
them the sole and exclusive right to use all 
his preparations of India rubber, and all his 
improvements in the preparation and use of 
India rubber in the mauufactm-e of boots 
and shoes of all kinds, and all right or inter- 
est which he then had to the same, or which 
at any time thereafter he should have, either 
as inventor or assignee, or by virtue of any 
contract, embracing all preparations of In- 
dia I'ubber, wheiher then known and patent- 
ed or to be thereafter known or patented, 
and all benefits and advantages covenanted 
or in any way secm*ed, or to be secm'ed, un- 
der any license or agi'eeuient, for the use of 
«uch improvements in the manufacture of 
boots and shoes; by which the defendants 
and their associates obtained a beneficial in- 
terest in the patent granted to the said 
Chaffee by his letters patent dated August 
31, 1836, a beneficial interest in any contract 
in relation to any extended patent which 
Goodyear might thereafter make with tho 
said Chaffee. . 
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Wliile the defendant had such heneficial in- 
terest in the patent issued August 31, 1836, 
and a short time before it expired, to wit: 
on May 23, 1850, there was a conti-act, in 
writing, entered into between Goodyear and 
Chaffee, by which Chaffee sold and assigned 
to Goodyear all the right and title to an 
improvement or invention which he, Chaffee, 
claimed, and which had not then been pat- 
ented, for compounding and mixing gum lac 
or shellac with India rubber, either with or 
without sulphm* or other ingredient and heat, 
and agi-eed to apply with, or in behalf of, 
Goodyear for a patent for the same at the 
expense of Goodyear. It was agreed by said 
conti-act, that Goodyear might take out pat- 
ents for the same in all foreign countries for 
his, Goodyear's, benefit, he, Goodyear, pay- 
ing the expenses of the same. It was agi-eed 
fm-ther by Chaffee, upon the issuing of an 
extended patent for that which had been 
patented, to wit: by the patent of August 
31, 1836, or a patent for his invention for 
compounding and mixing guin lac or shellac 
with India rubber, either with or without 
sulphm* or other ingredient and heat, that 
he would immediately assign them to Good- 
year. And it was agi'eed by Goodyear to 
pay Chaffee three thousand dollars, one-half, 
to wit: fifteen hundred dollars to be paid at 
the time of the issuing of the patent for 
compoimding and mixing gum lac or shellac, 
in the United States, if it should be issued, 
or if a renewed patent, in extension of the 
letters patent issued August 31, 1836, should 
first be granted, then the aforesaid sum of 
fifteen hundred dollars should be paid to 
Chaffee upon the assignment of said extend- 
ed patent by Chaffee, and the remaining sum 
of fifteen hundred dollars in one year from 
the date of said contract. And it was fur- 
ther agi'eed by said contract, that in case 
Goodyear should not pay the sums agi-eed 
to be paid by him at the times when they 
were payable, that he would make such lien, 
transfer, or conveyance of his right, title, 
and interest in said patents to Chaffee as 
should prevent anj'- valid ti'ansfer of any 
rights or interests in said patents by him, 
until said payments were made. And by 
said contract, the I'ight was reserved to 
Chaffee, notwithstanding the assignment, 
which was, by the terms of the conti-act to 
be made, to use the extended patent in any 
business which he might carry on. By this 
contract, he, Chaffee, did all he could to 
give to and invest in Goodyear all his right 
to the new improvement or invention of 
compoimding and mixing gum lac or shellac 
with India I'ubber, and to an extended pat- 
ent of the patent of August 31, 1836, which 
might be gi-anted. He had a right to convey 
in his new improvement and invention— he, 
therefore, conveyed that right. He had no 
right to convey in any extended patent; for 
no such right to such extended patent was 
then vested in him. He did, however, all 
that he could. He agreed, upon a valuable 



consideration, to convey such right whenever 
it should be vested in him; reserving to- 
himself only the privilege to use the right 
which might be given by an extended patent^ 
in any business which he might carry on. 
The whole right, reserving this privilege, was 
to be conveyed to Goodyear. Goodyear was 
to be at the expense of obtaining a. new 
patent, but there was no obligation on th& 
part of Goodyear, by the couti-act, to be at 
any of the expense in obtaining the extended 
patent There is no proof that any patent 
was ever granted for the improvenjent of 
compounding and mixing gum lac, shellac, 
with India rubber, or that any application 
was made for one. But an application was 
made for an extended patent for the India- 
rubber machinery, and the same was gi*ant- 
ed. 

There was then nothing by the terms of 
this contract to be paid by Goodyear to 
Chaffee, until the assignment of said ex- 
tended patent by Chaffee to him. When it 
should be assigned, then fifteen hundred dol- 
lars was to be paid. Without an assign- 
ment, or that which Goodyear should receive 
in lieu thereof, nothing was to be paid. He 
was to pay the fifteen hundred dollars upon 
the execution of an assignment, and not be- 
fore, and not upon the execution of a power 
authorizing some one to make it. By tliis- 
contract there was an absolute obligation on 
the part of Chaffee to assign and convey the- 
extended patent to Goodyear; he was bound, 
in law, to convey, and nothing would, in 
law, absolve him from this obligation but 
the neglect or refusal of Goodyear to pay 
the fifteen hundred dollars which was to be 
paid when the assignment was to be made, 
or the refusal of Goodj'^ear to make the lien 
as was by the contract agreed, or some other 
act on the part of Goodyear to excuse or 
discharge him, Chaffee, from this obligation. 
And the contract, when it should be per- 
formed by Chaffee, was, by virtue of the- 
agreement entered into on July 1, 1848, be- 
tween Goodyear and the defendants and 
their associates, to inure to their benefit. 
The terms of this contract should ba particu- 
larly borne in mind in considering this case. 
And it should be borne in mind, too, when , 
such assignment should be made to Good- 
year, or to any one in trust for him, that 
such assignment would inure to the benefit 
of the defendants- They had paid their 
money that it should so inure. Immediately 
after this contract was entered into, Cliaf- 
fee, with a view to faithfully carry out the 
provisions therein contained, went to Wash- 
ington to obtain an extended patent. Wil- 
liam Judson, the general attorney to Good- 
year, also went, to further the object which 
both parties had in view, to obtain such 
extension. The application for an exten- 
sion had to be in the name of Chaffee, and 
Judson was his agent in furthering that ap- 
plication. An extended patent for seven 
years was granted, bearing date August 
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31, 1850, and on September 5 of the same 
3'eai*, an agreement by Chaffee and Judson 
as the nominal parties, was entered into, 
upon which the defendants principally rely 
for the right which they claim to use the 
thing secured by the extended patent in 
the way they are using it. 

That agreement, which was signed by 
Chaffee, and by him alone, but which was, 
on the day it bears date, delivered to Judson, 
after reciting that Cliaffee had procured an 
extension of his patent, dated August 31, 
1830, for seven years from the last-mention- 
ed day—that the expenses for procuring the 
extension had been large, and could not 
then be ascertained— that when it was ex- 
tended, it stood in the name of Charles 
Goodyear, for the benefit of certain licensees; 
that Charles Goodyear, for himself and 
others, the licensees, had agreed to be at 
the expense of obtaining the extended pat- 
ent, and to make him, Chaffee, an allowance 
for the use thereof, at the rate of twelve 
hundred dollars a year; that William Judson 
had had the management of the application 
for the extension, and had paid and agreed 
to pay the expenses thereof, and had agreed 
to guarantee to him, Chaffee, the payment of 
said annual sums, stipulated that he, Chaf- 
fee, did, in consideration thereof and for 
these reasons, and in order that the extend- 
ed patent might inure to the benefit of the 
said Charles Goodyear and these defend- 
ants, and the other licensees under the orig- 
inal patent, appoint William Judson his trus- 
tee and attorney, irrevocable, to hold said 
extended patent, and have the control there- 
of, so that no one should have a right to 
use the same except those who had a right 
to use the original patent, without the writ- 
ten consent of Judson first had and obtain- 
ed. And by that contract, Judson, for him- 
self and those interested, to wit: Goodyear 
and the otlier licensees, agreed to "be at all 
the expense of obtaining the extended pat- 
ent, without charge to him, Chaffee, and to 
pay him the said annual sums. And the ex- 
pense of sustaining and defending the pat- 
ent was to be borne by Judson and th6se 
for whom he professed to act, to wit: 
Goodyear and the other licensees. And, by 
that contract, Chaffee reserved to himself 
the right to use the patent in any business 
which he might carry on. And there was 
no other right to the patent, in him, by ex- 
press agreement reserved. And the great 
question is, what is the construction to be 
put upon this contract which the defendants 
say gives tliem the right to use the extended 
patent in the way they are and have bp«;n 
using it? 

Contemporaneous with this contract, or 
within a few days thereafter, there was 
paid to Chaffee, by the defendants and their 
associates, who, with them, entered into the 
contract with Goodyear, of July 1, 1S4S, 
above recited, the sum of fifteen hundred dol- 
lars. There is no proof that there was any 



written agreement by which the sum of fif- 
teen hundred dollars was to be paid to Chaf- 
fee at one time, by Goodyear, or by the de- 
fendants and their associates, licensees under 
Goodyear, except the written agreement en- 
tered into bet^veen Goodyear and Chaffee 
on May 23, 1833, and by that agi-eement 
such payment was to be made only upon the 
assignment of the extended patent by Chaf- 
fee, reserving to himself, notwithstanding 
such assignment, the right to use the same 
in any business which he might carry on. 
The defendants claim that by virtue of thfr 
contract of September o, 1850, they had a 
right to use the patent in the way they are 
using it They rest their claim on two- 
grounds: First They claim that by that 
contract Chaffee was divested of all legal 
title to the patent; that the legal title was 
transferred to Judson for himself, and in 
trust for the use and benefit of the defend- 
ants and the other licensees under Goodyear. 
Secondly. They claim if Chaffee by that 
contract was not divested of the strict legal 
title to the extended patent, that by virtue 
thereof they acquired a beneficial, vested, 
equitable interest in the same, and which, 
beneficial, vested, equitable interest they 
now retain, and of which they can not be- 
deprived by any act of Chaffee. And that 
the act of Chaffee of the date of July 1, 1833, 
by which he attempts to "annul, cancel, and 
render void and of no effect" the said con- 
tract of September 5, 1850, should have no- 
effect upon their rights thus vested in them. 

The complainant claims that the said con- 
tract of September 5, 1850, was no legal 
transfer of any legal right in the patent to- 
Judson; that it was no equitable transfer of 
any beneficial, vested, equitable interest in 
the same to tlie defendants; that it was a 
mere power of attorney, not coupled with 
any interest that could deprive Chaffee of 
the right at any time to revoke it; and that 
having that right, he did, on July 1, 1853, re- 
voke it That there was a large debt due 
from Chaffee to Judson, for expenses which 
he had paid and which he had agreed to^ 
pay, and which had otherwise accrued, and 
that the object of the contract was merely 
to enable and empower Judson to collect 
that debt by granting licenses to the de- 
fendants and to the other conti*acting par- 
ties in the contract with Goodyear, of July 
1, 1848, upon their paying, as a condition 
precedent for such licenses, their respective 
portions of such debt, and to enable Judson 
to put a "veto" upon any licenses which. 
Chaffee might grant to any other persons. 
And particularly, he claims that this should 
be the construction of this contract when 
taken in connection with an agreement 
made by and between Judson and Chaffee, 
on November 12, 1851, and to be hereafter 
noticed. This contract of September 5, 1850, 
is something more than a mere power of at- 
torney, as claimed by the complainant, re- 
vocable at his pleasure by any act done by- 
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him during his life, or by his death. I do 
not decide the question whethei* or not, by 
th^ contract, the strict legal title in this 
extended patent was transferred by Chaf- 
fee to Judson. The necessities of the case do 
not require that it should be decided. For 
if these defendants, by this contract, are 
vested with an equitable right to use the 
patent (if, in good conscience they are en- 
titled to use it), as the complainant has 
<;onie into this court asking for equity, and 
by so doing is bound not only to do equity, 
but permit the defendants to avail them- 
selves of their equitable rights, if they have 
such equitable rights, they are to be pro- 
tected in the enjoyment of them, notwith- 
standing the strict legal title to the patent 
may be vested in him, the complainant. 

To the question then, what is the equitable 
consti-uction of this conti-act? To determine 
this, we must ascertain, if we can, what was 
the intention of Chaffee when he executed 
it. The complainant, as has been already stat- 
ed, claims that it was a mere power of at- 
torney, for certain pm'poses, and not coupled 
with anj' interest, and therefore, revocable 
by Chaffee. If it was a power, and if it was 
coupled with an interest, then Chaffee could 
not revoke it; and no one claiming under 
Chaffee could revoke it. The law, on the 
subject of what powers are revocable and 
what are irrevocable, what are powtrs coupled 
with an interest and what are not, is well 
laid down in the case of Hunt v. Rouseman- 
ier's Adm'rs, S Wheat. [21 U. S.] 174, and as 
it is there laid down will not be questioned. 

The bill in that case stated that Rouse- 
manier, the intestate of the defendants, ap- 
plied to the plaintiff for the loan of fourteen 
hundred and fifty dollars, offering to give, 
in addition to his notes, a bill of sale, or a 
mortgage of his interest in the «hip Nereus, 
then at sea, as collateral security. The money 
was lent and the notes were executed for the 
6ame. Neither the bill of sale nor mortgage 
Avas given. A few days after the notes were 
executed, Rousemanier executed a power of 
iittorney authorizing the plaintiff to make 
and execute a bill of sale of three-quarters of 
the vessel to himself, or to any other person; 
and in the event of the said vessel, or her 
freight, being lost, to collect the money which 
should become due on a policy hy which the 
vessel and freight were insured. The insti'u- 
ment also contained a proviso, that the power 
was given as a collateral secm*ity for the 
payment of the notes, and was to be void on 
tlieir payment The notes were not paid, and 
Rousemanier died. Chief Justice Marshall, in 
giving the opinion of the court in that case, 
says: "This insti'ument contains no words of 
conveyance or assignment, but is a simple 
power of attorney. As the power of one 
man to act for another depends on the will 
and license of that other, the poTver ceases 
when this will or this permission is with- 
di-awn. Tlie general rule, therefore, is, that 
-a letter of attorney may at any lime be re- 



voked by the party who makes it, and is 
revoked by his death. But this general rule, 
which results from the nature of the act, 
has sustained some modifications. TVhen a 
letter of attorney foi*ms a part of the con- 
ti'act, and is a secm*ity for money, or for the 
performance of any act which is valuable, 
it is generally made irrevocable in terms, or, 
if not so, is deemed irrevocable in law. Al- 
though a letter of attorney depends from its 
natiu-e on tlie will of the person making it, 
and may, in general, be recalled by his wiU, 
yet, if he binds himself for a considei-ation 
in terms, or by the natm-e of his contiact, not 
to change his will, the law will not permit 
him to change it Rousemanier could not, 
therefore, dm-ing his life, by any act of his 
own, have revoked this letter of attorney. If 
a power is coupled with an interest, it sm*- 
vives the person giving it, and may be exe- 
cuted after his death. A power coupled with 
an interest, is an interest in the subject on 
which the power is to be exercised, and not 
merely an interest in that which is produced 
by the power." 

Let, then, the contract now under consid- 
eration be tested by the law, as laid down by 
Chief Justice Marshall. In the conti'act of 
September 5, 1850, in consideration of the 
sum of fifteen hundred dollars paid to Chaffee 
by the defendants and their associates, the 
licensees under Goodyear, or by Judson for 
them, at the time of the execution there<if, 
or witliin a few days thereafter, and in con- 
sideration that Judson had paid and had bo- 
come liable to pay all the expenses of procm'- 
ing the extended patent, which, as expressed 
in the couti-act, had been large, and which, 
if we are to o-edit the statements of the com- 
plainant's counsel as made in the argument, 
amounted to many thousand dollai-s, and in 
consideration that he, Chaffee, should be at 
no charge for these expenses, that he should 
be free from such cnai-ge, and for the other 
considei'ations named in the agi-eement, the 
conti-act, such as it was, was entered into. 
And the object, on the face of it, was and is 
so expressed to be, to place the patent so that 
It may imure to the benefit of Goodyear and 
the licensees, and continue in the condition 
in which, by the contract, it was placed, un- 
affected by his, Chaffee's, "death or other 
event." For this consideration which he re- 
ceives, and which Judson and these defend- 
ants and otliei-s paid, he binds himself in 
terms that the condition in which hy t];at con- 
tract the patent was placed, should not be 
altered by his death or by any event His 
will was, for the consideration which he re- 
ceived, that the patent should be placed in 
the condition in which tlie conti'act placed it; 
and. he bound liimself "not to change that 
will." Then what does Chief Justice Mar- 
shall say to a case thus circumstanced? He 
says, in the case in Wheaton already re- 
ferred to: "Although a letter of attorney 
may, in general, be revoked by the will of the 
pai'ty executing it, yet, if he binds himself 
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-for a consideration, in terras, or by ttife nature 
'Of His conti-aet, not to cliange his will, the 
law will not permit him to change it. He 
can not, therefore, dm-ing his life, by any 
aqt of his own, revolie it" From this agi*ee- 
ment of September o, 1850, it would ap- 
pear that it was the intention of the parties 
that after the same was executed there should 
'be no debt or claim, or "charge," in favor of 
Judson, for any of the expenses which had 
aca'ued in obtaining an extension of the 
patent against Chaffee; but that Judson 
should pay tlie same and that Chaffee should 
be free therefrom. The contract is express 
on the part of Judson, "that the expenses of 
extending said patent shall all be paid with- 
out charge" to Chaffee. That Judsonhadpaid 
and become liable to pay the expenses thereof. 
That Judson should pay the whole of them, 
and that there should be no "charge" to 
Chaffee for what he had paid, or for what he 
should pay. That so far as they had been 
ascertained, they had been paid by Judson, 
and that that portion of them which had not 
been ascertained should be paid by him. 

If, then, the imderstanding of the parties 
was that there should be no "charge" in 
favor of Judson against Chaffee for any of 
the expenses in obtaining the extended pat- 
ent, but that he, Judson, should pay the 
whole, then it follows, as there was no 
"charge" in favor of Judson against Chaffee 
to be secm*ed, that the object of the contract 
was something else than, according to the 
claim of the complainant, to enable and em- 
IK)wer Judson to collect a debt or "charge" 
in favor of Judson against Chaffee, by grant- 
ing licenses to the defendants, and to the 
other contracting parties in the contract with 
Goodyear of the date of July 1, ISiS, upon 
their paying as a condition precedent for such 
licenses, their respective portions of such debt 
or "charge," and to enable Judson to put a 
"veto" upon any licenses which Chaffee might 
grant to any other persons. The complainant 
admits that by the contract of September 5, 
ISdO, there was to be a "veto" powerin Judson 
upon any licenses which Chaffee might grant 
to any persons other than the defendants and 
their associates, contracting parties with 
(aoodyear. And if this "veto" power did ex- 
ist in him, then it follows that the instrument 
of September 5, 1850, call it by what name 
you may, was something more than a simple 
power of attorney, coupled with no interest 
made for the purpose, as claimed by the com- 
plainant For such a "veto" power could not 
exist in a mere power of attorney, "coupled 
with no interest" If it was merely such 
power of attorney, Chaffee would still have 
had a right to gi*ant as many licenses as he 
pleased. without the consent of Judson. 

The great object of a court of equity is, in 
construing a contract, to ascertain the inten- 
tion of the parties to it In the contract of 
May 2;i, 1850, between Goodyear and Chaffee, 
the intent of the parties is clear, that Chaffee, 
if an extended patent should be obtained. 



was to assign the same to Goudyear, reserving 
the right to use the same In any business 
which he might carry on, upon the payment 
by Goodyear to Chaffee of the sum of fifteen 
hundi-ed dollars upon the assignment of the 
same, and upon his, Goodyear's. agreement ta 
pay tiie further sum of fifteen hundred dollars 
in one year from the date of said agreement, 
he, Goodyear, agreeing fm'ther to secure Chaf- 
fee such payment by a lien on the patent Ail 
that Chaffee was to receive was three thou- 
sand dollai's; and Goodyear was to have the 
whole right to the patent, Chaffee reserving 
a right only to use it in his business. This 
was the contract And the patent when so 
assigned, was, by virtue of an agreement be- 
tween Goodyear and the defendants and their 
associates, to inure to them. Goodyear never 
refused or neglected to perform his part of 
the agreement Chaffee pretends that he did. 
Chaffee says that he, Goodyear, refused to 
perform what he had agreed to perform, and 
that was the reason why he did not convey 
to Goodyear, as he haa agreed that he would. 
Goodyear was to pay nothing until the as- 
signment was made, and then he was to pay 
fifteen hundred dollars. And the fair con- 
struction of the contract of September 5, 
1850, is that by it he, Chaffee, agreed in sub- 
stance to do what he had agreed to do by the 
contract with Goodyear of May 23, 1850; 
though by the contract of May 23 he was to 
receive as a consideration only tiu*ee thou- 
sand dollars, while by the contract of Septem- 
ber u he was to receive as a consideration a 
much larger sum. By the contract of May 
23 he agreed to assign the whole patent to 
Goodyear, reserving to himself only ihe right 
to use the same in any business which he 
might cariy on. By the contract of Septem- 
ber 5, he agrees, upon a valuable considera- 
tion paid, to place his patent so that in case 
■of liis dcatii, or in any event, it might inure 
to the benefit of Goodj-^ear, and those who 
had a right to the use of the patent under 
and in connection with his licensees, reserving 
to himself the right, as was reserved in the 
contract of May 23, to use the same in any 
business which he might cany on. And in 
order to carry out this agreement more effect- 
ually, he appoints Judson his attoraey and 
trustee, irrevocable, to hold said patent and 
have tlio control thereof, so that it might thus 
inure, as he had agreed, upon a valuable con- 
sideration paid, it should inm-e. He was 
paid a valuable considemtion that it might 
so imu-e, and he agreed for that valuable con- 
sideration paid, that it should so inm-e. For 
that valuable considej'atlou paid, and for a 
fui'ther sum agi'eed to be paid, and for other 
considei'ationfs, he agi'eed with Judson that 
the whole patent should inure for the benefit 
of othei's, reserving only the right to use it 
himself in his business. It was to inure to 
them during the existence of the patent, so 
as not to be affected by any subsequent act 
of his, or by his death, or by any other event 
And it could not so inm-e unless either a legal 
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or an equitable riglit to the patent was trans- 
ferred. Therefore, as Chaffee intended that it 
should so inure, and as it could not so inure 
unless either a legal or an equitable right was 
ti'ansferred, he intended by that contract that 
■eitiier a legal or equitable right to it should 
be transferred, and, as that was his inten- 
tion, he agreed that such right should be so 
transfeiTed. 

Where one, having a right, for a valuable 
■consideration paid, agi'ees witlx another per- 
son that tliat other pei"son shall have the en- 
joyment of that right, and gives a power of 
attorney to enable such other person to pos- 
sess and enforce that right, he who makes 
such agreement and gives such power of at- 
torney, shall not by law be permitted to re- 
voke that power so as to deprive the other 
parts'- of the right, which, for such valuable 
consideration, tlie party making the power 
had agreed that the other party should have 
and enjoy. It is not necessary that there 
should be a formal assignment of the right. 
If there is an agreement, upon a valuable 
■consideration paid, that the party should have 
tlie benefit of the right— that it shoidd inure 
to him, and for that purpose a power of at- 
torney is executed, that is, at least in a com*t 
of equity, equivalent to a formal assignment. 
In such a case, the power of attorney is a 
power coupled with an interest, not merely 
in the execution of the power; not merely an 
interest in that which is produced by the 
power, but in the thing itself. Raymond v. 
Squire, 11 Johns. 47. If the obligee in a 
bond for tlie payment of a sura of money, 
agrees with a thu-d person, upon a valuable 
consideration paid, say the amount in the 
bond named, that that bond should inure to 
the benefit of such third person, and should 
give a power of attorney to such third person 
in order that he might have the control of 
such bond, to hold the same, and he to be at 
all the expense of a suit upon the bond, with- 
out charge to the obligee, it would not be in 
the power of the obligee in such bond, by any 
act of his, to deprive such thii-d person of the 
benefit of such bond which he had agi'eed 
should inure to such third person. And it 
makes no difference whether the subject on 
which the contract is to operate, for the bene- 
fit of one of the parties in interest, be a bond 
or a patent. The provision in the contract 
of September 5, that "Judson and those for 
whom he acts, are to be at all the expense of 
sustaining and defending the patent, without 
any charge to" him, Chaffee, sho-n's that it 
was the intention of the contracting parties 
that Judson, and those for whom he was act- 
ing, were to have an in-e vocable interest in 
the subject they were contracting about. For 
why should they be at such expense, unless 
they had an interest to be secui'ed by subject- 
ing themselves to such expense? And the 
further provision, expressly made, that Chaf- 
fee was to "have the right to use the patent 
and improvement in any business whicli he 
might carry on," tends sti'ongly to show, that 



without such provision, that the parties sup- 
posed he would, after the contract should be 
executed, have no such riglit. 

It is claimed hy the complainant, that this 
contract of September 5, was niodifled, al- 
tered, and explained by a subsequent agree- 
ment, made by and between Judson and 
Chaffee, on November 12, 1S51, and tliat 
when taken in connection with the latter 
agreement, the constriction of it should be 
different from that which has been given to 
it These defendants never gave then- con- 
sent to the agreement of November 12. They 
never authorized it. They knew nothing of 
it at the time- They never ratified it. They 
knew nothing of it until a very recent period. 
They do not now claim under it. And if 
they had rights secured to them by tlie con- 
tract of September 5, 1850, and by the con- 
sideration which they paid for that con- 
tract, those rights ai-e not to be affected 
by any subsequent agi'eement between Jud- 
son and Chaffee, to which they have never 
given their consent. 

But suppose that the contract of Septem- 
ber .J, 1850, and the defendants' right undei' 
that contract were to be affected hy the 
I agreement of November 12, the question then 
would be, should a different construction be 
given to the conti*act of September 5, when 
considered in connection with tlie agi-eement 
of November 12, than that which has been 
given to it, considered separately. Although 
only twelve hundred dollars was the sum 
which, by the conti-act of the said Septem- 
ber 5, was, by the terms of it, to be an- 
nually paid to Chaffee, in quarterly pay- 
ments, yet from the date of that contract up 
to November 12, 1851, the sum of fifteen 
hundred dollars had been the annual pay- 
ment which had actually been made— and 
in looking at the agi-eement of November 
12, the parties to it appear to have had two 
objects in view. One was, to reduce to 
writing what had been tacitly acquiesced in 
without such writing, that the annual pay- 
ment to Chaffee should be fifteen hundred 
dollars, instead of twelve hundred dollars. 
And the other was to enable Judson to com- 
pel the defendants and their associates, the 
conti-acting parties with Goodyear in the 
contract of July 1, 1818, to pay their respec- 
tive portions of the expenses of obtaining 
the extended patent in case they, or either 
of them, should refuse to pay, by withholding 
from them their licenses. And if I am right 
in the view heretofore taken of tlie contract 
of the said September 5, that after such con- 
ti-act Judson had no "charge," and could 
have no "charge" against Chaffee for any 
expenses which he had paid, or which he 
might pay, and which he was bound to pay 
in obtaining the extension, then Chaffee had 
no interest in this latter provision, and the 
above-named object was its only object. 
In this view of the case, it was made for 
the sole benefit of Judson. Chaffee h.^d no 
interest in it. He had an interest that tliere 
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•should be no "eliarge" against him for any 
jjortiou of those expenses. That interest was 
secm-ed by the said contract of September 
5. By that conti-act Judson was to have 
no "charge" against him for any portion of 
such expenses, and as Judson had no 
"charge" against him for those expenses, he 
had no interest in having the expenses paid 
bj'^ the defendants and their associates to 
-Judson. By such payment he was not the 
gainer. By the non-payment he was not the 
loser. The provision was exclusively for the 
benefit of Judson. It being for his exclusive 
benefit, it could be waived by him; and 
Chaffee could not complain if it was so 
waived. 

I do not deem it uucessary, therefore, to go 
into an examinajAon of the question of fact 
whether or not Ihe defendants paid to Jud- 
-son thehr portion of these expejises. Much 
testimony by way of affidavit has been taken 
on this subject. The complainant claims 
thay did not pay Judson. The defendants 
•claim that they did. But whether they did 
or did not, Chaffee has no cause of com- 
plaint. And if they were not paid by the 
defendants to Judson, and Judson had any 
-cause of complaint, he had waived it. 

There is one additional provision in this 
agreement of November 12, 1851, which 
-shows that the construction put upon the 
contract of September 5, ISoO, is the correct 
■one. It is that Judson may use his, Chaf- 
fee's, name in the prosecution of ail "suits 
for the recovery of damages, for any in- 
fringement of the patent, and have all the 
benefits which may be derived from such 
suits. If the benefits by way of damages 
for an infringement of the patent were one 
hundred thousand dollars, Judson was to 
have the whole, and Chaffee was to have no 
portion of them. It is difficult for me to 
conceive why such a provision should have 
been made, unless the parties supposed that 
•Chaffee had been divested of all right in 
equity to the patent, except the right to 
■jise it in the business which he might car- 
ry on. 

The complainant further claims, that the 
insti'ument in writing executed by Chaffee 
on September 5, 185D, was upon the con- 
dition that the conti-act, for the annual pay- 
ments to be made to him quarterly, should 
be kept and performed according to the 
terms of that insti'ument; that such annual 
payments were not regularly made; that 
Judson and those for whom he acted when 
that insti'uraent of September 5 was en- 
tered into, neglected and refused to make 
.such annual payments; that they were in 
default in this respect; that being in such 
default, he, the said Chaffee, had a right 
to revoke the instrument so executed by him; 
that having such right, he did so revoke it, 
hy a notice in writing to Judson of the date 
' of July 1, 1853. This latter claim is not 
strenuously urged; but as it has been m*ged, 
it becomes necessary to notice it The an- 



nual payments of fifteen hundred dollars a 
year, to be made punctually up to Decem- 
ber 1, 1852. It has been claimed by the 
defendants, that Chaffee has, in fact, re- 
ceived all that he was entitled to receive 
bj^ vii'tue of the contract of September 5. 
But for the pm-poses of this case, I assume 
that the quarterlj' payments to be made 
were not made subsequent to December 1, 
1852, and that he has not received of such 
payments aU that he is entitled to. TVhen 
the payment which was to have been made 
on March 1, 1853, became due, for certain 
reasons, the same was not made; and the 
payment that was due on June 1, 1853, for 
certain reasons, was not made. On Jime 
23, 1853, Judson wrote Chaffee, in which 
letter, after stating the reasons which 
prompted him to withhold temporai'ily the 
quarterly payments which had become pay- 
able, he authorized Chaffee to draw on him 
at sight for such quarterly payments then 
due. And after that letter was written, 
and this authority to draw was given, the 
said Chaffee, on July 1, 1853, undertook, 
by a notice in writing to Judson, to "revoke, 
annul, cancel, and render void and of no 
effect," the instrument executed by him on 
September 5, 1850, and on the same day 
assigned all the right which he had to the 
patent to the complainant I do not think 
that this claim of the complainant can be 
sustained. If I am right in the consti-uction 
given to the contract of September 5, that 
by it a beneficial, equitable interest in the 
patent was vested in Judson and the de- 
fendants, then it would seem to follow that 
they could not be divested in equity of that 
beneficial, equitable interest, by the tem- 
porary withholding as above stated, of the 
quarterly payments. But it is not necessaiy 
to enlarge upon this part of the case, as 
this claim has not been strenuously m-ged. 
The actual payment at the precise time ap- 
pointed, of these quarterly sums, was no 
part of the consideration upon which Chaffee 
agreed as he did agree by that contract 
The agreement to pay them was part of the 
consideration, and not the actual payment 
at the time appointed. Chaffee relied for 
what he did upon an agi*eement to pay, and a 
failm*e to pay at the precise time would not 
authorize Chaffee to revoke the contract, 
and thei'eby to divest Judson and the de- 
fendants of the equitable interest, which, 
by the contract of September 5, they had 
acquired. 

Other considerations have been pressed 
upon the attention of the com-t, sustained 
by numerous affidavits, to show that the 
defendants have now the right to use the 
patent, in the way they are using it But, 
after the view whicn nas been taken of 
the case, it is not deemed necessary to go 
into a thorough examination of them. And 
in disposing of this notion, I do not under- 
take to decide what are the sti'ict k-gui 
rights "of the parties; nor do I undertake to 
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say that the equitable rights of the parties, 
upon a more full hearing— upon a more thor- 
ough examination, when proofs to be used 
upon the final ti-'al are taken, can not be 
made to appear different from what they 
now appear upon the hearing of this motion. 
All that 1 decide is, that upon this motion, 
the right on the part of the complainant and 
the violation of right on the part of the de- 
fendants, do not appear so clear, plain, palpa- 
ble, manifest, as to authorize a court to gi'ant 
an injunction against the defendants to pro- 
hibit them from any fm'ther using the pat- 
ent, the rights to which are in conti'ovei'sy. 
The view I have taken of the case admon- 
ishes me, that by granting an injunction 
there would be a greater probability of pro- 
ducing incalculable mischief than there 
would be of preventing it; and that neither 
an absolute nor conditional injunction ought 
to be granted. The motion, therefore, is 
denied. 

[NOTE. For other cases involving this pat- 
ent, see note to Day v. Union India-Rubber 
Co., Case No. 3,G91.] 
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Case No. 3,677. 

DAY et al. v. EMERSON et al. 

[5 Biss. 56.]^ 

Circuit Court, D. Wisconsin. Aug. Term, 185S, 

MoNEX IN Makshai-'s Hands. 

Where the marshal has money in his hands, the 
balance of proceeds of sale of property claimed 
by a party other than the execution debtor, and 
to recover which such party has brought suit 
against him, the court will not order him to 
pay the money into coiut pending such suit, 
there being no pi oof of collusion or danger of 
loss. 

[This was a bill in equity by Calvin Day 
and others against Francis Emerson and otli- 
ers.] 

MILLER, District Judge. In this bill, 
Charles Windt is made a party defendant. 
He is alleged to have money in his hands 
which should be applied as the funds of the 
judgment debtors, Francis Emerson and 
Charles F. Foster, to the payment of these 
complainants' debts and set out in this judg- 
ment creditors' bill. Windt filed his answer, 
in which he states that, as deputy marshal, 
he levied on goods by virtue of an execution 
against these defendants, which were claimed 
by Simon P. Candee, and he sold the same 
imder said execution; and after pajdng off 
that execution out of the proceeds of sale, 
there remained in his hands a surplus of $538. 
He also sfeites that Candee brought suit 
against him for taking said goods, which suit 

' [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



is still pending. And he prays that he may 
be permitted to retain the money until the 
final determination of the suit. The com-t 
plainants have moved verbally, for an order 
that Windt deposit that money in court to- 
await the final disposition of the suit. There 
is no allegation that the funds are not safe in 
Windt's hands, supported by affidavit, nor 
is it alleged that notice of this motion was 
served on him. Primarily, he should be en- 
titled to retain it, as in the event of that suit 
being determined against him, he would be 
obliged to pay back to Candee this money. 
Candee would in that event have the first and 
paramount right to the money, with interest. 
If this court were to order the money depos- 
ited here, Windt would be deprived of mak- 
ing interest out of it during the pendency of 
that suit. We have no evidence of collusion 
between Cajidee and Windt in regard of that 
suit, or that it is delayed for Windt's benefit 
in retaining the money in his hands; nor that 
Windt is not responsible for it on a final de- 
cree in this court against him. 

The application cannot be considered in it» 
present shape. 



Case K"o. 3,678. 

DAY V. GOODYEAR. 

Reisstte of Patents— Review op Commtssioneu's 
Action — Injonctiox against Action at Law — 
When Issued. 

1. TUe action of the commissioner of patents 
in tlie reissue of letters patent is not re-exaiu- 
inable elsewhere, unless a clear case of fraud 
is made out. 

[Cited in Hussey v. Bradley, Case No. 6,946.1 

2. A suit in equity to obtain an injunction 
to restrain proceedings in an action at law 
will not be sustained when the allegations set 
up a defence, as fraud, which is a proper case 
for the consideration of a jury, and when the 
facts charged are met and denied by the de- 
fendant, such denial being sufficient to pre- 
vent the issuing of an injunction. 

3. The surrender of Goodyear's original pat- 
ent for vulcanized rubber, of June loth, 1844, 
and the reissued patent, December 25th, 1S49, 
was legal, and the reissued patent is not void 
upon its face. 

Before GRIER, Curcuit Justice. 

[NOTE. Cited in Law, Pat. Dig. 2Co, 548, 617, 
to the points stated as above. Nowhere more- 
fully reported; opinion not now accessible.] 



DAY (GOODYEAR v.). See Cases Nos. 5,556- 
5,5Gi). 



Case mo. 3,679. 

DAY V. HACIvLEY. 

[2 Cranch, C. C. 251.]^ 

Circuit Court, District of Columbia. Oct, 
Term, 1821. 

Action of Debt — Bail — Puactice. 

1. In order to hold the defendant to bail in 
debt on a bond, it need not be produced until 

' [Reported by Hon. William Cranch, Chief 
Judge.] 
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oyer .demanded, if there be a sufficient affidavit 
of debt. 

2. The court will not decide upon the merits, 
on a motion to appear without bail. 

Debt on a bond. The plaintiff made af- 
fidavit that the defendant is justly indebted 
to him in the sum of §2,000, and upwards, 
on his bond. The declaration and a copy of 
the bond were filed. 

Mr. Lear, moved for leave to appear for 
defendant without special bail; and con- 
tended that the original bond ought to be 
produced; and that, if produced, it would ap- 
pear that it was of more than twelve years' 
standing, and therefore, according to the 
Maryland statute, could not support an ac- 
tion. 

Sir. Caldwell, for plaintiff, opposed the 
motion. 

THE COURT (nem. con.) said that the af- 
fidavit is sufficient The plaintifC is not 
bound to produce the bond until oyer is de- 
manded, and THE COURT will not now go 
into the merits of the case as to the validity 
of the bond. 
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BAy V. HARTSHORN. 
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DAY V. HARTSHORN. 

[The case digested under above title in Law, 
Pat. Dig. 332. 393, 46S, is evidently the same 
as Case No. 3,CS3.] 
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DAY V. HARTSHORN. 

[The case digested under above title in Law, 
Pat. Diff. 397, is evidently the same as Case 
No. 3,GS3.] 



Case No. 3,683. 

DAY V. HARTSHORN. 

[3 Fish. Pat. Cas. 32.] ^ 

Circuit Court, D. Rhode Island. Nov. Term, 

1835. 

iNFItlNGEMEXT OF PATENT— VeUDICT AS FOUNDA- 
TION Foii Injuxctiok— Licensees. 

L Where a ease has been tried at law, 
with a verdict for the plaintiff, and a motion 
for a new trial is made, it is the practice to re- 
fuse an injunction until after the determination 
of the motion. 

2. A bill of exceptions and a writ of error sue! 
out, should have the same effect as a motion 
for a new trial, upon an application for an in- 
junction, though either may be disregarded by 
tlie judge if his conscience is satisfied. 

3. Neither the verdict at law nor finding of 
the jury, in a feigned issue, are ever conclusive 

* [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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upon the judge sitting in equity, upon a motion 
for an injunction. 

4. It would not follow that a judge ought to 
grant an injunction, although he might not set 
aside the verdict of the jury. In the one case 
the jury are the judges of the facts, in the oth- 
er the chancellor must judge for himself. 

5. Where a licensee undertakes to use a pat- 
ent without paying the license fee, whether 
the license thereby becomes voidable at law or 
not. fouity will so far enjoin him, that unless 
he will pay he shall not be allowed io use. 

[Bill by Horace H. Day against Isaac Harts- 
horn for infringement of letters patent No. 
IG, gi-anted to B. M. Chaffee, August 31, 
183G.] 

This was a motion for an injunction found- 
ed upon the verdict of the jury in a suit at 
law, between the same parties, which re- 
sulted in a verdict for the plaintiff. The 
case presented a state of facts essentially the 
same as that in Day v. Candee [Case No. 
3G7G]. 

T. A. Jenckes and N. Richardson, for com- 
plainant. 

J. S. Pitman, S. Ames, C. S. Bradley, and 
J. T. Brady, for defendant 

PITMAN, District Judge. Since the ver- 
dict, in this court, for the plaintiff, in tlie 
suit at law between these parties, a motion 
for an injunction has been again made by 
the plaintiff, and it has been urged upon the 
court that, after a verdict at law for the 
plaintiff in a patent cause, it was the impera- 
tive duty of a court of equity to grant an injunc- 
tion, notwithstanding the pendency of a writ 
of error; and that such has been the invaria- 
ble practice of the courts of the United 
States. On the other hand, it was contended 
that the legal rights of the parties had not 
been determined by the verdict, that grave 
questions of law were raised by the bill of 
exceptions, and that the court had a right 
to refuse the injunction, and ought to do so, 
until the determination of these questions by 
the supreme court of the United States, unless 
the court was satisfied that these questions 
were so clearly in favor of the plaintiff that 
the injunction should be granted, notwith- 
standing the writ of error. 

It was admitted by the plaintiff's counsel, 
that where there was a motion for a new 
trial, the practice was not to grant an in- 
junction until the determination of this mo- 
tion, but contended that the pendency of a 
writ of error furnished no gi'ound for a re- 
fusal to gi*ant the injunction. 

After the first hearing of this motion, to 
satisfy myself what was, or what should be, 
the practice in such a case, and it having 
been suggested by the counsel for the plain- 
tiff that notwithstanding Judge Curtis de- 
clined to sit in this cause, there was no 
impropriety in my consulting him on the 
general question of practice, if I was so dis- 
posed, I did consult him, and also the pre- 
siding judge of the second circuit. 

Judge Cm'tis referred me to the case of 
Many v. Sizer [Case No. 9,056], tried in the 
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Massachusetts district, before Judse Sprague, 
in whicli lie was for the plaintiff. Judge 
Sprague charged the jury upon the law or 
the case, in conformity with the opinion of 
Judge Nelson in a trial of a cause before him. 
on the same patent. Exceptions to the 
charge of Judge Sprague were talcen, with a 
view to carry the questions to the supremo 
court. After the verdict and judgD;ient, a 
motion was made for an injunction before 
Judges Woodbury and Sprague— they dif- 
fered as to the law, and the motion was re- 
fused. Neither judge considered that the 
verdict was conclusive. Judge Sprague, who 
was opposed to the injunction, said if the de- 
fendant should neglect to sue out or prosecute 
his writ of error, the application could be 
renewed. 

Judge Cm-tis thought that a verdict and 
judgment, where there is a bill of exceptions, 
and a writ of eiTor sued out, as the courts 
of the United States are organized, could not 
be distinguished from a verdict where there 
is a motion for a new trial, as respects the 
effect of a verdict upon a motion for a tem- 
porary injunction. Either the motion for a 
new ti-ial or the writ of eiTor may be disre- 
garded by the judge, if his conscience is satis- 
fied, but ordinarily neither should be, and, 
as he thought, the one no more than the 
other. 

Judge Nelson said: "Where there has been 
a ti'ial at law in a patent case before me, 
and the verdict for the plaintiff, if I am 
satisfied with the verdict, mj practice is, if 
an application is made in the equity suit for 
an injunction, founded on the verdict, to 
gi'ant it. But, if the verdict is not satisfac- 
tory, and the motion for the injunction is op- 
posed, I invariably refuse it; and this, whether 
a motion for a new ti-iai has been made be- 
fore me in the suit at law or not. The trial 
at law having been before me, I claim 
to judge of the facts for myself, on the ap- 
plication for the further remedy of the in- 
junction. I do not understand that the ver- 
dict at law, or finding in case of a feigned 
issue, is ever conclusive upon the judge, sit- 
ting in equity, on the application for the in- 
junction." 

After I had received these communica- 
tions from these leax*ned judges, it being sug- 
gested to me, by one of the counsel for the 
plaintiff, that the closing counsel, from a sug- 
gestion which I made to him at the hearing, 
was not heard upon one point so fully as he 
intended, I stated that I was willing to hear 
all that either party wished to say upon all 
the points, and the motion was then re-argued 
before me, upon all the points which they 
considered material, by both parties. At 
the close of this argument, one of the coun- 
sel for the plaintiff stated to me, that in the 
case of Day v. New England Car Co. [Case 
No. 3,6SG], pending in the southern district 
of New York, a motion for an injunction 
would be made and heard before, probabl5-, 
X might be ready to deliver my opinion on 



this motion. I considered this at least an 
intimation of a wish that I would suspend 
my opinion until that motion was deter- 
mined, and was desu'ous of doing so, that I 
might have the benefit of the opinion of the 
two learned judges of that com-t upon poma of 
the same questions which I had to decide alone. 
The motion in New York not having been 
heard as soon as the plaintiff's counsel ex- 
pected, but having been put off until the 
latter part of September, I waited in the hope 
that I might then be enlightened by its de- 
termination; but that court having, in Sep- 
tember, as I understand, refused to hear this 
motion for a preliminary injunction, and re- 
served all the questions involved in the same 
until the final hearing of the cause in equitj', 
I am now obliged, after the further con- 
sideration which I have recently given to it, 
to express my opinion upon this motion. 

Upon the trial of the case at law, the de- 
fendants not only set up all the defenses 
usually set up in patent causes, but denied 
the right of the plaintiff under the assign- 
ment from Chaffee, the patentee, as sot up. 
by him, on the ground that Chaffee had 
previously conveyed it to Judson, in trust 
for Goodyear and his licensees, under cer- 
tain agreements, which still remained in full 
force. Upon the argument of this motion 
for an injunction, I stated that I saw no 
reason to be dissatisfied with the verdict 
as to the rights of Chaffee as inventor and 
patentee. Upon the part of the case con- 
nected with the agreements between Chaffee 
and Goodyear, and Chaffee and Judson, my 
doubts arose. 

The verdict of the jm-y was a general 
verdict for the plaintiff upon the general 
issue; no questions were asked on what 
points the verdict was founded; if, there- 
fore, there had been a motion to set aside 
the verdict, as against law and evidence, 
it could not have been done, if the verdict 
could have been sustained Tipon any point. 

«W ii^ VV WW ^ ««■ 

•<• ^tf -V* H* ■*• -V" . 

Since the tiial of the case at law, and the 
argument of this motion, I have had more 
doubts upon one of the leading points on 
which I charged the jury for the plaintiff, 
viz.: whether the agreements between Jud- 
son and Chaffee were revocable at law by 
Chaffee, by the non-peirformance on the 
part of Judson. I have no doubt that where 
a licensee undertakes to use a patent with- 
out paying for it the amount specified in 
the license, that equity will so far enjoin 
him, whether the license thereby becomes 
voidable at law or not, that unless he will 
pay he shall not be allowed to use. And' 
these considerations induced me to order 
the conditional injunction which I did, when 
the bill in this ease was first filed and the 
defendants presented so imperfectly their case 
before me. The views which J then took 
remained with me, and influenced me, no' 
doubt, in the construction of the agreements 
on the trial. I do not say that my opinion. 
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has entirely changed on this point, but it 
has been so much shaken by the learned 
arguments of the gentleman who closed 
this motion on the part of the defendant, 
that I should not be satisfied that 1 had 
done right if I should disregard the writ 
of error, and gi-aut the injunction. 

But not having been satisfied with the 
verdict as to one part of the case, and hav- 
ing fully heard the pai'ties upon all the 
points connected therewith, I deemed it 
proper to state my views in relation to the 
same. It was argued before me that if I 
was not satisfied with the verdict, yet if 
I would not have set it aside if a motion had 
been made for a new ti-ial, that then I ought 
to gi-ant the injunction. If I have the right 
in a com*t of equity to examine the evidence 
in a cause which is tried before me at law, 
and to draw my own conclusions when I 
am asked to grant an injunction, and ought 
to refuse it if I am not satisfied with the 
verdict, then, though I might hesitate to 
set the verdict aside, because I was not 
satisfied with the same, especially after 
the modern decisions 6n this subject, yet it 
would not follow that I ought to grant an 
injunction. The jury di-aw their own con- 
clusions from the evidence, and it is their 
right so to do; and because I might not 
draw the same conclusions, this of itself is 
not sufficient to justify me in setting the 
verdict aside if they have evidence to judge 
from. If I should do so, I should substi- 
tute myself as judge of the facts, in a trial 
at law, which the parties and the law have 
submitted to the jury. But when I am ap- 
plied to in equity, where I am judge of the 
facts as well as law, and requh-ed to per- 
form an act which calls upon me to draw 
my own conclusions from the evidence 
which I heard upon the trial, there my own 
judgment upon the law and the evidence 
must determine my action, and not the 
judgment of the jury. I will not set aside 
a verdict because I differed from the jury 
upon the evidence, because the verdict is 
theirs, and they act upon their conscience. 
But when I have to act upon my own con- 
science, then I can not suffer the jury to 
control me, in my province, for the same 
reason that I should deem it improper for 
me to control them in their px'ovince. 
There are cases where, though I might 
be dissatisfied wi'th the verdict, yet not so 
much so but that I might think it proper 
to suffer the verdict to be the basis for an 
injunction. But such is not this case; and 
though I do not say whether I would or 
would not have set the vei-dict aside, if a 
motion had been made for a new trial, and 
ought not to say whether I would or would 
not, when I am not asked to do so, unless 
the verdict is imperative and conclusive 
upon me, as it is not, unless Judges Nelson, 
Curtis, Sprague, and the late Judge Wood- 
bury, have been mistaken in the law and 
practice in the -courts- of the United Statesi 



then I am called upon to act and draw my 
own conclusions, the same as if this evi^ 
dence had been submitted to me on the 
trial of a bill in equity. 

Another view was presented, at the argu- 
ment, by the counsel for the defendant, to 
show that the verdict ought not to be con- 
clusive, as settling the right of the plaintiff 
to an injunction: that the verdict can only 
settle legal rights, and can not conti-ol the 
court of chancery in the administration of 
equitable principles; and one of these is; 
that it will not enforce a forfeiture at law. 
Upon this point many authorities were cited. 
In the course of the argument, in order to 
show what relief was granted in the courts 
of the United States, where there had been 
a contract between the parties for the use 
of a patented machine, which was sought 
to be avoided- in equity, for non-performance 
by the licensee, the cases of Brooks v. 
Stolley [Case No. 1,962] and Woodworth v. 
Weed [Id, 18,022] were referred to. 

In the case of Brooks v. JStoiley [supra], the' 
plaintiffs applied to Judge McLean for an in- 
junction to resti-ain the defendant from using 
a certain planing machine, claimed by the 
complainants under Woodworth's patent; the 
bill stated that they had gi-anted a license to 
the defendant to run the same, upon paying 
one dollar and twenty-five cents for every 
thousand feet of boards he should plane, pay-- 
able Monday of every week; that for a 
short time the defendant complied with the 
contract by making payment, but had failed 
to do so for some time, and had refused to 
do so, though he still continue'd to run tins 
machine; and on this ground an injimction 
was prayed for. The defendant admitted the 
failm-e to make payment, and averred that 
the complainants had, in several respects, 
violated the contract on their part, and that 
he was deceived as to the import of certain 
parts of the conti-act. In the conti-act. the 
performance of its stipulations by the defend- 
ant was expressly made a condition to his 
continued use of the machine. In this case, 
Judge McLean said: "An injunction is 
prayed, which, in effect, will annul the con- 
ti-act. Now, although it may be admitted 
that the defendant, as the facts of the case 
stand, could not successfully invoke in his 
behalf the action of a com*t of equity, or of 
law, yet under the relief asked by the com- 
plainants, a somewhat diffa-ent view may be 
taken. Are the complainants entitled lo an 
absolute injunction which shall annihilate the 
conti-act? It appears to me that short of 
this, adequate relief may be given. In this 
respect the case is altogether different from 
an ordinary case of infringement, where no 
conti-act has been made by the parties. In 
that case an absolute injunction is the only 
adequate relief; but in the case under con- 
sideration, the complainants have licensed the 
defendant to use tiie patented right under 
certain conditions. If the use go beyond 
these conditions, - there is an infringement 
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wliich must stand on the general gi'ound un- 
affected by the conti'aet; and as to such an 
use the injunction should be absohite. On 
this ground the jurisdiction in this case is 
sustainable; and having jurisdiction, the comi; 
may decide other matters between the par- 
ties." lu this case the court did not order 
an absolute injunction, but granted an injunc- 
tion unless the defendant should pay the com- 
plainants according to his conti'act, and per- 
form all the other conditions of his con- 
ti'act. 

In the case of Woodworth v. Weed [supra], 
before Judge Nelson, the plaintiff filed his bill 
against the defendant, setting forth that as 
patentee, under the Woodworth patent, he 
entered into an agreement with the defend- 
ant whereby he granted to him a license to 
construct and use one of the Woodworth 
planing machines, for which the defendant 
agreed to give his promissory notes, in all 
amounting to four hundred dollars; two for 
fifty dollars each, and three for one hundred 
dollars each; payable at different and speci- 
fied times; the defendants fm-ther agreeing 
that in case said notes were not paid when 
they or eitlier of them fell due, then the said 
license and permission should be void, and 
tlie same shoidd revert to said Woodworth. 
The bill set forth that the defendant con- 
sti'ucted and ever since used said machine, 
and gave his notes, four of which, amounting 
to three hundred dollars, were due and im- 
paid. The bill stated that the license and 
permission to use the machine had become 
void, and that, according to the terms and 
conditions of- the license, the defendant had 
no longer any right to use it, and prayed for 
an injunction to restrain its use. In this 
case, Judge Nelson said: "From the terms 
of the agi'eement, the license was forfeited 
the moment one of tlie notes became due and 
was impaid, and it was optional with the 
plaintitt' to resort to his remedy, at common 
law, to enforce the collection of the notes, or 
to treat tlie rights of the defendant as for- 
feited under the stipulation in the agree- 
ment." "The stipulation is to be considered 
a.s a double security given by the defendant 
to the plaintiff for the payment of the consid- 
eration money." In this case Judge Nelson 
did not grant the injunction prayed for in the 
bill absolutely, but made such an order as 
was made by Judge McLean in tlie case of 
Brooks v. StoUey [supra]. He made an order 
"gi'anting the injunction unless the defend- 
ant witliin sixty days paid to the plaintiff tlie 
principal and interest due upon the notes 
mentioned in the bill which had fallen due, 
and the plaintift's costs." 

When the motion to dissolve the injunction 
in the case of Day v. New England Car 
Co. [supra], which had been gi-anted by 
Judge Betts, was ai-gued before the circuit 
court in New Xort, Judge Nelson refeiTed 
to the case of Woodwortli v. Weed [supra]. 
The injunction was dissolved by the consent 
of both judges, and all fm-ther proceedings 



suspended in the bill in equity, until the 
trial of the ease at law. No reasons were 
stated }yy the com-t for the dissolution of the 
injunction. After a very long ti'ial before 
Judge Ji5etts, of the case at law, the death of 
one of tlie jury put an end to the trial before 
tlxat jm-y, and no trial has yet been had, and 
recently this court has refused to hear the 
motion for a preliminary injunction, as I have 
stated. If the plaintiff in that case in New 
York had stated in his bill the agreements 
between Judson and Chaffee, and prayed for 
an injunction on the ground that the same 
had become void by reason of the non-per- 
formance on the part of Judson, then the 
circuit coui-t in New York would have had 
the power to have made the same condition- 
al order as was made in the cases ah-eadj' 
stated, and then upon the payment of the 
annuity by Judson, which was in arrear, the 
rights of Judson and Goodyear and his li- 
censees would have continued. Bat the plain- 
tiff did not choose to state anything about 
these agi-eements in his bill, in Connecticut, 
in New York, or in this disti-ict. 

* - « « * * * * 

Whatever effect at law should be given to 
the letter of Judson, of June 23, 1S53, and 
his authorizing Chaffee to draAV upon him 
for the quarterly payments then due, I have 
always considered tliat, in equity, it should 
be considered as protecting tlie rights of 
Judson and Goodyear and his licensees, and 
that, until Chaffee had drawn for this amount 
(the usual way in which he had received 
payment), and payment had been refused, he 
had no right in equity to revoke, for the tem- 
porary withholding of these quarterly pay- 
ments. On the trial at law, I was requested 
to instruct the jm-y, that after this letter of 
Judson, Chaffee had no right to revoke, but 
I did not do so because I did not consider, at 
law, that this authority to draw was equiva- 
lent to payment, not being a legal tender. 
And this is one of the questions embraced in 
the exceptions. But this motion for an in- 
junction isaddressed to a com-t of equity, and 
should be refused if upon equitable principles 
it ought not to be gi-anted. 

It was suggested by the counsel for tlie 
plaintiff on the argument of this motion before 
me, in reply to the argument on the other side, 
that equity would not aid to enforce a for- 
feiture; that it would be time enough to an- 
swer this argument when Mr. -Tudson or the 
defendants brought a bill to be relieved from 
the forfeitm-e. In the cases decided by Mr. 
Justice Nelson and Mr. Justice McLean, which 
have been cited, there was no bill filed by the 
licensee to be reliaved from the forfeitm-e. 
But it was deemed suflicient by the learned 
judges, in those cases, that the complainant 
sought for an injunction, on the ground of 
forfeiture, to enable them to decree as they 
did, upon a biU which set forth the conti-act. 
And is the complainant in this case to protect 
himself by not stating the contract in his bill? 
Is he not bound to state all the facts known 
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to liim in his bill? And if the patentee seeks 
for an injunction on the ground of an infringe- 
ment, and states nothinf? about a contract 
which authorized the use, and such a contract 
hy the answer appears, he must, by the rules 
and decisions of the supreme com-t of the 
United States, amend his bill before he can be 
allo^-ed to impeach the contract, or go out of 
court. See the case of Piatt v. Vattier, 9 
Pet. [34 U. S.] 415, 416, and the 45th of the 
equitj-^ rules of the supreme com*t. 

If in a com-t of eauity an absolute injunc- 
tion would be refused upon a bill praying for 
an injunction, on the gi'ound that the defend- 
ant had not performed the conditions of his 
contract, which authorized the use of a ma- 
chine, but would allow the use upon the fu- 
ture fulfillment of his contract, and only a 
conditional injunction would be granted, is 
not this a good reason why a verdict, found- 
ed upon such a forfeiture, should not be con- 
sidered as a sufficient reason to induce a court 
of equity to grant an absolute injunction? 
Having the whole case before me upon the 
evidence upon which it was tried at law, if I 
am not satisfied with the verdict, or if it pre- 
sents a case in which in equity an absolute 
injunction should not be granted, then I ought 
not to gi'aut it. It is true, these defendants 
are not parties to these agreements of Sep- 
tember 5, 1S30, and November 12, 1851, but I 
was of the opinion that under their agreement 
with the Shoe Associates and Judson, since 
the extension, the Shoe Associates having the 
exclusive right to use the Chaffee patent for 
the manufacture of boots and shoes, imder the 
conti-act with Goodyear, previous to the ex- 
tension, and under the agreement between 
Judson and Chafilee, since the extension, that 
the defendants had a right to use it ia the 
manufactm'e of boots and shoes under the 
Shoe Associates, and by their license, to par- 
ticipate in their monopoly. But whether this 
be coi-rect or not, the plaintiff has no right to 
recover in this case if the agreements between 
Judson and Chaffee are still subsisting. If, 
therefore, the evidence in the case at law, pre- 
sents a case in which in equity an absolute in- 
junction would not be granted, if the case had 
been properly presented there, then in tliis 
case such an injunction ought not to be gi'ant- 
•ed, and the plaintiff should not derive any 
benefit from the fact that he has not chosen 
to state anything, in his bill, in relation to the 
agi'ecments between Chaffee and Judson. 

If on July 1, 1853, Chaffee had applied to a 
court of equity for an injtmction against any 
of the licensees of Goodyear, who were using 
his patent under tho agreement between 
Ohaffee and Judson, on the ground of the non- 
paymentof the sums stipulated to be paid him 
for such use, then he would have obtained an 
order for an injimction, unless payment of the 
amount in arrear was made, and the future 
payments continued, but the contract would 
have been held a subsisting contract and the 
rights of all parties imder it preserved imdet 
such payment 



Mr. Chaffee did not choose to take this 
course. Acting by the advice of co/iiisel, he 
treated this contract as forfeited at law for 
non-payment, he revoked it for non-pay- 
ment; and sold and conveyed his patent to 
the plaintiff. It is admitted that the plain- 
tiff has no more right under this convey- 
ance than Chaffee had wlien he conveyed it; 
the plaintiff stands in the shoes of Chaffee. 
Is it in the power of Ohaffee to vary his own 
rights, or the rights of Goodyear and his li- 
censees under this agi-eement, in a court of 
equity, by making a revocation and a con- 
veyance to the plaintiff, who frames his bill 
so as to treat the licensees of Goodyear as 
common infringers, and thus endeavors to ob- 
tain an absolute injunction against them; 
when, if Ohaffee, or the plaintiff, had come 
into a com't of equity, and had stated, in his 
bill, tlie whole case under this agreement, 
such an order would have been made as 
might have preserved the rights of all the 
parties under the contract, and insured its 
future performance? If a com't of equity 
shall consider that this revocation ought not 
to have been made, and the contract treated 
as utterly void, then it will give no effect to 
the revocation, and the court, if it can not 
grant such an injunction under the bill, as, 
upon a performance in futm-e, may preserve 
the rights of all the parties, it will at least 
refuse to grant an absolute injunction. 

Whether, therefore, I consider the evidence 
and the law of this case in regard to the le- 
gal rights of the parties, or the relief which 
ought to be granted upon the proper presen- 
tation of such a case in equity, as the evi- 
dence on the trial at law presented, I can not 
grant the unconditional injunction which is 
asked for in this case. The motion of the 
plaintiff is denied, but without costs. 

[NOTE. For other cases involvinsr this pat- 
ent, see note to Day v. Union India-Rubber 
Co., Case No. 3,091.] 
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1. Although the circuit courts of the United 
States have jurisdiction of all cases at law and 

' [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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in equity arising under the patent laws for in- 
fi'ingements of patents, witliout regard to tlie 
citizenship of tlie parties or the amount in con- 
troversy; yet, under section 11 of the judiciary 
act of 1789 (1 Stat. 7S), in order to give juris- 
diction, the defendant must be an inhabitant of 
the district in which the suit is brought, or be 
found within it at the time of serving the orig- 
inal process, whatever may be the nature or 
character of that process. 

[Cited in Winter v. Ludlow, Case No. 17,- 
891; Atkins v. Fibre Disintegrating Co., 
Id. G02; Ex parte Sohollenberger, 96 U. S. 
378; Brownell v. Troy & B. R. Co., 3 
Fed. 761.] 

2. Where a manufacturing corporation, char- 
tered by New- Jersey, and having its place of 
business and manufactory in that state, had 
a store in New-Yorlc conducted by its agents, 
where its goods were sold, and a suit was com- 
menced against it in this court by attaching its 
goods found in that store, and serving a sum- 
mons on its president at New York: yet, held, 
that tlie corporation was not an inhabitant of 
this district, or found within it at the time of 
serving the process, and that this court had 
no jurisdiction of the action. 

[Cited in Decider v. New York Belting Co., 
Case No. 3,727; Fonda v. British- American 
Assur. Co., Id. 4,904; Williams v. Empire 
Transp. Co., Id. 17,720; Walker v. Lea, 
47 Fed. 649.] 

3. A corporate body created by a sister state 
can have no corporate existence beyond the 
limits of the territory of that state. 

[Cited in Pomeroy v. New York & N. H. E. 
Co., Case No. 11,261; Main v. Second Nat. 
Bank, Id. 8,976; Tioga H. Co. v. Blossburg 
& C. R. Co., 20 Wall. (87 U. S.) 148; Wil- 
liams V. Empire Transp. Co., Case No. 17,- 
720; Runkle v. Lamar Inv. Co., 2 Fed. 
13; Boston Electric Co. v. Electric Gas- 
Lighting Co., 23 Fed. 839; Zambrino v. 
Galveston, H. & S. A. Ry. Co., 38 Fed. 
452.] 

4. This court would, under section 11 of the 
judiciary act of 1789, have no jurisdiction in 
suits against foreign corporations, even where 
the state practice of New- York, if adopted by it, 
would authorize the institution of such suits 
by attaching ttteir goods within the jurisdiction 
of the court. 

[Cited in Myers v. Dorr, Case No. 9,988; 
Southern Atlantic Tel. Co. v. N. O., M. 
& T. R. Co., Id. 13.185; Cummings v. 
Grand Trunk Ry. Co., Id. 3,475; Stillwell v. 
Empire Fire Ins. Co., Id. 13.449; Brownell 
V. Troy & B. R. Co., 3 Fed. 763.] 

5. This court has not, heretofore, by any of 
its rules, adopted the practice of the state 
courts of New-Y^ork which provides for com- 
mencing suits against foreign corporations by 
attachment. 

[Cited in New England Ins. Co. v. Detroit 
& O. Steam Nav. Co., Case No. 10,154.] 

This was a motion on the part of the der 
fentlants [the Newark India-Rubbei' Manu- 
facturing Company] to quash a writ of for- 
eign attachment and a summons issued out 
of this court against them by the plaintiff 
[Horace H. Day] for an alleged infringe- 
ment of certain letters patent Under tbe 
writ a large amount of their goods had been 
seized in the city of New York, and were in 
the possession of the marshal. The writ was 
issued in pursuance of an act of the legisla- 
ture of tbe state of New-York, providing for 



the commencement of suits against foreign 
corporations by process of attachment 
against any property belonging to them tliat 
may be foun.d within the state. 2 Rev. St. p. 
459, § 15, etc. The defendants were a cor- 
poration created by the legislature of the 
state of New-.Tei'sey, for the manufacture of 
India-rubber goods; and their place of car- 
rying on the manufacture and of business 
was at the city of Newark in that state. 
They had a store in the city of New-York, 
where their manufactured ai'ticles ^Yere re- 
ceived for the pm'poses of sale, which store 
was conducted by their agents. The goods 
seized by yirtu© of the attachment were 
found in this store, under the circumstances 
stated; and tbe summons was served at 
New- York upon the president of the com- 
pany who resided at Newark, but was at the 
time casually in New- York on business. The 
plaintiff was a resident of tlie state of New- 
Jersey. 

Francis B. Cutting and Edgar S. Van 
Winkle, for plaintiff. 

Seth P. Staples and Edward Sandford, for 
defendants. 

NELSON, Cu-cuit Justice. The seven- 
teenth section of the patent act of July 4th. 
1836 (5 Stat. 124), provides, that all actions 
arising under any law of the United States 
granting to inventors the exclusive right to 
their inventions shall be originally cogni- 
zable, as well in equity as at law, by the cir- 
cuit courts of the United States, or any d"s- 
ixict com't having the powers and jurisdic- 
tion of a circuit court The jurisdiction of 
the circuit com-ts embraces, therefore, all 
cases both at law and in equity arising un- 
der tbe patent laws for infringements of 
letters patent, without regard to the citizen- 
ship of the parties, or the amount in conti-o- 
versy. But, the eleventh section of the ju- 
diciary act of 1789 (1 Stat 78), which pro- 
vides for service of process in the com- 
mencement of suits in this court, is as ap- 
plicable to this class of cases as to any other 
in which jurisdiction may exist. That pro- 
vision is as follows: "But no person shall 
be arrested in one district for trial in an- 
other, in any civil action before a circuit or 
district com*t And no civil suit shall be 
brought before either of the said courts 
against an inhabitant of the United States, 
by any original process, in any other dis- 
trict than that whereof he is an inhabitant, 
I or in which he shall be found at the time of 
serving the writ." 

In the case of Toland v. Sprague, 12 Pet 
[37 U. S.] 300, which was the case of a for- 
eign attachment issued by the circuit court 
of the United States for the eastern disti-ict 
of Pennsylvania, agreeably to the practice 
of the courts of that state, which had been 
adopted by the circuit court, it was held, 
after a full examination: 1. That by the 
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general provisions of the laws of ilie United 
States, tlie circuit courts can issue no process 
beyond tlie limits of tlieir disU-icts. 2. 
Tliat, independently of positive legislation, 
the process can only be served upon pei'sous 
Tvitliin the same disti-icts. 3. That the acts 
of congress adopting the state process, 
adopt the forms and modes of service only, 
so far as the persons are rightfully within 
the reach of such process, and do not intend 
to enlarge the sphere of the jurisdiction of 
the circuit com-ts. 4. That the right to at- 
tach property to compel the appearance of 
persons, can properly be used only in eases in 
which such persons are amenable to process 
in personam; and that, even where a person 
is amenable to process in personam, an at- 
tachment against his property cannot be is- 
sued, except as part of or together with 
process to be served upon his person. 

In that case the plaintifiC was a citizen of 
the state of Pennsylvania; and the defend- 
ant was a citizen of Massachusetts, but was, 
and had been for many years a resident of 
Gibraltar. The attachment was levied on 
his goods found in the disti-ict of Pennsyl- 
vania. The defendant appeared and de- 
fended the suit, which gave the circuit court 
jurisdiction; otherwise it would have been 
denied. The same point had been previous- 
ly ruled by Judge Story in the case of 
Picquet v. Swan [Case No. 11,134], and in 
which it was also held, that the judieiai-y 
act of 1789 does not contemplate compul- 
sory process against any person in any 
district, unless he is an inhabitant of the dis- 
ti'ict, or is found within it at the time of 
serving the writ 

And, in the case of Richmond v. Dreyfous 
[Id. 11,799], It was held by the same learned 
judge, that a foreign attachment cannot be 
maintained in the circuit court of the United 
States against the principal defendant, un- 
less he is an inhabitant of the district whore 
the suit is brought, or is found within it at 
the time of the service of the process; and 
that service upon trustees or garnishees with- 
in the district is not sufficient to found a 
judgment against the principal. That case 
'arose in the district of Rhode-Island, and the 
goods of the principal defendant, who wais a 
citizen of and a resident in the state of 
Pennsylvania, were attached within the dis- 
ti'ict, according to the statute of the former 
state regulating proceedings in cases of 
foreign attachments. The proceedings were 
quashed for want of jurisdiction. 

Upon the provisions of the eleventh section 
of the judiciary act above referred to, there- 
fore, and the expositions given to it in the 
several cases in which it has come under 
the observation of the courts, it must be 
regai'ded as settled, that, in order to give ju- 
risdiction to the circuit com-ts of the United 
States, the party defendant must be an in- 
habitant of the disti-ict in which the suit is 
brought, or he must be found within it at 
the time of the service of the original pro- 



cess; and this, whether the suit be com- 
menced by writ, summons, or attachment, or 
whatever may be the natm-e or character of 
the process used. No exception is found in 
the act of congi-ess providing for the com- 
mencement of suits in these com-ts, nor in 
the judicial expositions given to it And 
the simple question in this case, therefore, 
is, whether or not the defendants, as a cor- 
porate body, or in theu*^ corporate existence, 
have been brought within either of the alter- 
natives provided for in the act so that the 
service of the process, as disclosed in the 
papers before ns, can give to this court juris- 
diction of the case. Ai*e they inhabitants of 
this disti'ict, within the meaning of the act 
of congress, or were they foimd within it at 
the time of the service of the attachment and 
summons? 

Assimiing that it has been shown on the 
part of the plaintiff, that the president of 
the corporation or any of its oflacers were 
inhabitants of or were found within this 
district at the time of the service, or that 
the goods attached wereNthe property of 
the corporation and were found within it, the 
objection to the jmisdiction still exists; for, 
the pai-ty against whom the suit is brought 
is the corporation created by the legislature 
of tlie state of New-Jersey. This is the 
body charged with the infringement of the 
plaintiff's patent and against whom the suit 
has been instituted; and it is this body that 
must be shown to be an inhabitant of the 
distL'ict or be found within it, in order to 
give the jm-isdiction. Now, we think it is 
quite clear, that a corporate body a*eated by 
the law of a sister state can have no cor- 
porate existence beyond the limits of the 
territory within which the law creating it 
can operate; and, that, when and whei-e the 
law ceases to have any force and effect, this 
legal entity and mere creatm-e of the law 
ceases to have any existence. If the law 
should be abrogated by the legislature creat- 
ing it, it would cease to exist in the jm-isdic- 
tion within which it was a*eated, the law 
bringing it into existence and upholding it 
being no longer in force; and, for the lilre 
reason, it can never have any legal being or ^ 
existence extra-territorial, where the law cre- 
ating it never had any operation or force. 

"We do not intend, nor have we time, in 
the pressm-e of the iDusiness of a circuit, to 
go into an illustration of this general prin- 
ciple by a reference to the character, powers, 
and faculties of these institutions, or to define 
the limits of the operation of the laws of the 
states, upon which then* existence depends; 
but, shall content ourselves by stating tlie 
general principle, and briefly referring to 
what was said by the chief justice in deliver- 
ing the opinion of the com't in the case of 
Bank of Augusta v. Eai-le, 13 Pet [38 U. S.] 
588. Referring to the argument in that case 
on the part of the defendants, that a corpora- 
tion, from the very nature of its being, could 
have no authority to contract out of the lim- 
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its of the state within which it was created, 
as the laws of a state had no exti-a-territorial 
operation, he observed: "If is vevj true that 
a corporation can have no legal existence 
out of the boundaries of the sovereignty by 
wliich it was created. It exists only in con- 
templation of law, and by force of the law; 
and where that law ceases to operate, and 
is no longer obligatory, the corporation can 
have no existence. It must dwell in the 
place of its creation, and cannot migrate to 
another sovereignty. Bui although it must 
live and have its bemg in that state only, 
■ yet it does not by any means follow that its 
existence there will not be recognized in 
other places; and its residence in one state 
creates no insuperable objection to its power 
of conti-acting in another." 

The com-t held in tliat case that, though 
the bank, as a corporation, must be regarded 
as an artificial being, existing only in the 
slate in which it was created, yet it was as 
competent, witliin the scope of its powers, 
to make contracts in another sovereignty 
through its agents, as a natm-al person, if 
permitted by the laws of that government 
to exercise the faculties with which it was 
endowed. It is upon this principle, doubt- 
less, that the defendants have established 
and are maintaining a depot for the sale of 
their manufactm-ed articles in the city of 
New-York, which is conducted by their 
agents and under their authority. 

"Witliout pursuing the examination of the 
case further, we are satisfied for the reasons 
stated, that neither the levying of the writ 
of attachment upon the goods of the defend- 
ants in this district, nor the service of the 
summons upon their president within it, nor 
both together, have the effect to give jm-is- 
diction to the com-t in this case against the 
defendants; and fui-ther, that, according to 
the true construction of the eleventh section 
of the judiciary act of 1789, the com-t would 
have no jurisdiction in suits instituted against/ 
foreign corporations, even in cases where the 
state practice, if adopted by it, would au- 
thorize the institution of such suits by the 
attachment of their goods found witliin the 
jm-isdiction. 

AVe have not deemed it important, in the 
view we have taken of the case, to enquire 
whetlier or not this com-t has heretofore, by 
any of its rules, adopted the practice of the 
state courts in cases of foreign attachment ; but 
will simply state our conclusion, which is, that 
it has not, and that, upon this ground, the 
proceeding by attachment would be irregular 
and should be set aside. As the ground first 
stated goes to the jm-isdiction of the court, 
we have preferred placing om* decision upon 
it, as it reaches beyond the question in re- 
spect to the natm-e and character of the 
process by which the suit wns commenced. 

"We shall, therefore, du-ect that a rule be 
entered quashing the writ of attachment and 
the summons which have been unadvisedly 
issued in the ease. 
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DAY V. NEW ENGLAND CAR CO. 
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Circuit Court, S. D. New York. Feb. Term. 
1834. 

Patents— IXFiiixGEMEXT Suits— Phovisioxal 

InJ UXCTI ox — PllA CTICE. 

1. The course of practice stated, on a motion 
for a provisional injunction to restrain the iu- 
mngement of lettcis patent. 

[Cited in Day v. Hartshorn, Case No. 3,(383.] 

2. Under rule 107 of this court, in equity, and 
the amendatory rule of this court, of May, 1846, 
(1 Blatchf. C. C. 65G) the court, or a judge out 
of court, has power to permit the plaintiff, on 
such a motion, where the defendant sets up a 
license in defence, to put in proofs in rebuttal 
of the proofs put in by the defendant. 

3. The order to admit such rebutting proofs, 
when made by the court, is regular although not 
made till such rebutting proofs are received. 

4. But the defendant cannot repiv to such 
rebutting proofs by further proofs on his part. 

This was an application [by Horace H. 
Day] for a provisional injunction [against the 
New England Car-Spring Company] to re- 
strain the infringement of letters patent [No. 
16] granted and extended to one Chaffee. 
The facts are stated in the opinion of the 
court. 

Edwin W. Stoughton and Nathaniel llich- 
ardson, for plaintiff. 

Charles O'Conor and Edward N. Dickerson, 
for defendants. 



BETTS, District Judge. The bill in this 
case prays an injunction against the defend- 
ants, to restrain them from violating the 
plaintiff's patent right. 

When the motion for the injunction was 
brought on, the plaintiff's counsel read the 
bill, and an affidavit proving a violation of 
the patent right by the defendants, and rest- 
ed his case. The defendants read affidavits, 
to prove that they were using the patented 
contrivance imder a license. The bill alleges 
the first and original discovery or invention 
by the patentee, the granting of the patent, 
its extension, the use of the patent by the 
patentee for a considerable period, and its 
utility. It then charges that the extended pat- 
ent has been duly assigned to the plaintiff by 
the patentee, and that no license or permis- 
sion has been given by the patentee, or the 
plaintiff, to the defendants, to use it; and 
avei-s their violation of the plaintiff's right, 
and prays an injunction against them. 

Under the rules of equity pleading, inde- 
pendently of the positive rules of tliis court, 
in order to meet the case made by the plain- 
tiff for the interposition of the court by in- 
junction, the defendants must disprove the 
invention, or the right of the plaintiff as as- 
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signee, or tlie infringement of tlie patent; or 
■else prove tliat tliey are using tlie invention 
under the license of tlie plaintiff, or of the 
patentee, granted prior to the right "of the 
plaintiff. Otherwise, the plaintiff will be en- 
titled to an injunction on his proofs. 

It w^as not necessary for the defendants to 
^ive to the plaintiff previous notice of their 
defence. They are entitled to mate it hy an- 
swer or depositions, when the motion for an 
injunction is brought on. But then, on their 
part, the defence must be complete and final 
-as to the interlocutory proceeding. 

They set up,' in defence, that the patentee, 
l)oth before his extended patent was ob- 
tained, and after it was granted, and prior to 
its assigni|ient to the plaintiff, entered into 
written contracts or arrangements, by virtue 
■of which one Goodyear, or one Judson, be- 
came possessed of the entire right and prop- 
•erty of the patentee in the invention, or of 
authority to dispose of it; • and that they, the 
■defendants, have acquired and own a license 
gi'anted by Goodyear to other parties, and 
another given by Judson to the defendants, 
to use the patented discovery. 

The plaintiff, after that evidence was read, 
proposed to read affidavits to countervail the 
•allegations in the defendants' proofs, and to 
disprove the validity of their alleged licenses. 
This was objected to by the defendants, on 
the gi-ound that the plaintiff had no right, 
either under the existing rules of the court, 
■or under the general principles of practice, to 
read affidavits in addition to those put in 
with his biU. But the court decided that, 
under rule 107 of this court, the plaintiff was 
entitled to put in additional proofs, and or- 
dered the affidavits to be read. The further 
liearing of the cause was then postponed to 
this day. The counsel for the defendants 
now move the court to rescind the order pw- 
mitting the plaintiff to read additional affi- 
■davits, or else to allow them to file further 
proofs, in reply to the additional evidence put 
in by the plaintiff, on the ground that the 
rule of May, 1843 (1 Blatchf. 0. O. 656), 
amending rule 107, was not brought to the no- 
tice of the com't when that order was made. 

But, in my opinion, that order was per- 
fectly regular, and was in consonance with 
the provisions of both of those rules, and 
with the established practice of this court. 
The order to admit suppletory proofs in re- 
ply to evidence given for the defence, need 
not, when made by the court, be made any 
particular length of time anterior to the re- 
ception of the proofs, but may be simulta- 
neous with their admission. In practice, 
there will necessarily be an interval of time, 
when the 'order is made by a judge out of 
■com't. But neither the letter nor the spirit 
■of the rule loolis to such interval of time 
when the court in session grants the permis- 
sion. The application to the court, and the 
order of the court thereon, will, in the 
■ordinary course of proceedings, be at the 
time of the hearing. The rules require no 



more than that the com*t, or one of the 
judges, shall, on satisfactory cause shown, 
allow proofs in reply to be given by a plain- 
tiff. The cause for suppletory proofs in this 
case is apparent upon the papers of the de- 
fendants, because they set up a license as 
their defence; and there is no necessity for 
extraneous evidence from the plaintiff, to 
satisfy the com*t of the propriety of permit- 
ting him to go beyond the evidence furnished 
by him in the first instance, in order to meet 
this justification. I consider this case, there- 
fore, to be clearly within the spirit of rule 
107, and of the amendatory rule of May, 
1846. 

The defendants argue, that they are sub- 
jected to an oppressive restriction, in being 
debarred from giving evidence in answer 
to the additional proofs read by the plaintiff, 
and are in that way sm-prised out of a meri- 
torious defence. This view scarcely com- 
ports with the assertion of the counsel for 
the defendants, that it is matter of noto- 
riety that the plaintiff has no shadow of just 
title to the patent, and that the defendants 
well knew the character of this prosecution, 
and what the title of the plaintiff was. Be- 
cause, if the plaintiff also knew what the de- 
fence was, and undertook so- to frame his 
bill as to put them to the assertion of their 
license as a defence, and to hold them to that 
defence alone, the defendants would seem to 
have been acting under sufficient notice of 
the plaintiff's case, and might have met the 
trick they charge to have been thus sprang 
upon them, by making, by affidavits, in the 
first instance, the case which they consider 
to be conclusive in their favor and against 
the plaintiff. It may not, however, be in- 
appropriate to remark, that whatever noto- 
riety these parties or their litigation may 
have in this section of the country or else- 
where, the litigants and the litigation ai-e 
wholly new and strange to me. I know 
nothing more of the rights of the parties 
than they have chosen to exhibit upon the 
papers in court They stand here, the 
plaintiff seeking to enforce and protect an 
aUeged patent right, and the defendants re- 
sisting that effort with the assertion that 
they are licensees. The case between these 
parties is to be regarded here in no other 
light than as if any patentee had filed a bill 
for the violation of his patent, and the party 
complained of, had justified his conduct un- 
der a license. It would then be the right of 
the plaintiff to disprove the existence of such 
license without resorting to a new suit, and 
without, by giving such suppletory proof, 
opening to the defendant the privilege of 
contesting it by contradictory affidavits. 

There is no sm'prise, therefore, to the de- 
fendants, according to their own avowal on 
this motion. There might be more color of 
equity in their application, if they showed 
that they showed that they had no knowledge 
or expectation that ine plaintiff would con- 
test the validity of their license, and, for 
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that reason, had not supported it, in the first 
instance, by the proofs in their possession, 
TJiey might, under such circumstances, have 
involjed the equitable powers of the court, 
to stop the proceedings, and compel the plain- 
tiff to charge in his bill the invalidity of the 
license which he knew the defendants pos- 
sessed and meant to uphold. But there is no 
pretence of such ignorance on the part of tne 
defendants. If each party chose to exercise 
the sti'ategies of pleading, and try to call out 
the case of his adversary without disclosing 
his own, each must take to himself the con- 
sequences of the manoeuvre. 

The rules of proceeding applicable to in- 
junctions must govern this case. The plain- 
tiff has set out his rights and his injuries by 
his bill; and the defendants must be pre- 
pared to make tlieir entire defence thereto, 
by showing, in the first instance, by their 
answer or by affidavits, a want of right in 
the plaintiff or a superior right in them- 
selves. The law allows the plaintiff to ob- 
viate such defence by suppletory or rebut- 
ting evidence, and precludes the defendants 
from replying to such rebutting evidence by 
fm-ther proofs on their part This is alike 
the rule at law and in equity. No court per- 
mits a defenc^nt to make a new defence to 
proofs or arguments made in reply to his 
own. He has one hearing or chance alone, 
and must abide the advantage placed in the 
hands of a plaintiff. But this disadvantage 
to a defendant is not perpetual. These de- 
fendants can file their answer to the bill, 
and move to dissolve the injunction; or they 
can appeal to the discretion of the court to 
award only a qualified one, or, instead of 
peremptorily stopping their manufactory, to 
place them under bonds to indemnify the 
plaintiff in such damages as he may prove he 
has sustained by their doings. 

As this case stands, the defendants can 
meet it upon this motion only by showing, 
from the depositions and documents now be- 
fore the com-t, that the plaintiff has no title 
to the patent in question, or that a paramount 
legal or equitable right thereto is vested in 
them. This I understand to be, in a proceed- 
ing, by injunction bill, to stay waste or to 
prevent the infringement of patent rights, 
the established practice of this c_.urt and of the 
English court of chancery. Rule 107 of this 
court, in equity; rule of this coiu't, of May, 
1S4G, Fed. Cas. Append.; 3 Daniell, Ch. Pr. 
1885, 1886, and notes; 2 Waterman's Eden, 
Inj, 384, 385, and notes. 

The motion on the part of the defendants 

to read affidavits answering those read by 

the plaintiff in reply to theirs in defence, is 

accordingly denied, and the plaintiff is at 

liberty to proceed upon his application for an 

injunction. 

i 

[NOTE. See Case No. 3,687 for an opinion 
in an actiou at law between the same parties 
for infringement of the same patent. For 
otiier case involving this patent, see note to 
Day V. India-Itubber Co., Case No. 3,691.] 
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DAY V. NEW ENGLAND GAR CO. 

[3 Blatchf. 179.] ^ 

Circuit Court, S. D. New York. May Term, 

1854. 

Patents— Action at Law fob Ixfrixgemext — 
Special, Pleas. 

1. Where, in an action on the ease for the in- 
fringement of letters patent, brought by an as- 
signee of the patentee, the defendant, with the 
general issue, without any notice of special mat- 
ter, pleaded special pleas, not impeaching the va- 
lidity of the patent, or denying the use by him 
of the patented invention, hut setting up a 
license under the patentee paramount to the 
ri^ht of the plaintiff: Held, that the special 
pleas were well pleaded, and could not he strick- 
en out on motion. 

[Cited in Huhbell v. De Land, 14 'Fed. 473.] 

2. It seems, that the supreme court of the 
United States has decided, that in an action at 
law for the infringement of a patent, a defend- 
ant is not limited to the plea of the general 
issue, even if his defence rests on matters which 
he may, under section 15 of the act of July 4, 
1836 (5 Stat 123), give in evidence under the 
general issue, hut mat he may plead those mat- 
ters specially. 

3. The case of Wilder v. Gayler [Case No. 17,- 
6491 questioned, as being in conflict with Evans 
V. Eaton, 3 Wheat. [16 U. S.] 454, and with 
Grant v. Raymond, 6 Pet. [31 U. S.] 218. 

This was an action on the case [by Horace 
H. Day against the New England Car-Spring 
Company] for the infringement of letters pat- 
ent granted to ludwin M. Chaffee, on the 31st 
of August, 1836, and extended for seven years 
from the 31st of August, 1850. On the 1st 
of July, 1853, the patentee assigned the entire 
patent to the plaintiff. The defendants inter- 
posed a plea of not guilty, without any notice 
of special matter, and also four special pleaa 
in bar. 

The first special plea counted upon a con- 
tract in writing, for the assignment of the ex- 
pected extension of the patent, entered inta 
between the patentee and one Charles Good- 
year, on the 23d of May, 1850, and before 
the assignment of the patent to the plaintiff, 
by which it was stipulated, that the patent, 
when extended, should be assigned to Good- 
year, upon the terms therein stated; and the 
plea averred that the defendants used the pat- 
ented improvement, with the license and per- 
mission of Goody eai', at the times in the dec- 
laration mentioned. 

The second special plea averred the making 
of the above-mentioned contract by the pat- 
entee with Goodyear, and also that, before 
the assignment to the plaintiff, &nd on the 5th 
of September, 1850, the patentee made a con- 
tract in writing, in respect to the extended 
patent, with one William Judson, which con- 
ti'act was set forth in the plea; and that, on 
the 12th of November, 1851, the patentee 
made another contract m writing witlx Jud- 
son, in relation to the extended patent, and 
before the assignment thereof to the plaintiff, 
which contract was also set forth in the plea; 

^ Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 
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and tliat both of .those contracts were record- 
ed in the patent office before such assignment 
to the plaintiff was made. It then averred 
the use of the patented discovery hy tlie de- 
fendants, by the license and permission of 
Goodyear and Judsou, 

The thii-d special plea counted upon the 
written agreements between the patentee and 
Judson, before referred to, and set them 
forth, and aveixed that the defendants used 
the improvements of the patentee with the 
license and pei'mission of Judson. 
' The fourth special plea counted upon the 
contract before referred to, entered into on 
the 23d of May, 1850, between the patentee 
and Goodyear, and set forth, and averred 
that, by means thereof, the assignment of 
the patent to the plaintiff was wholly inopera- 
tive and void. 

The plaintiff obtained an order for the de- 

; fendants to show cause why the special pleas 

should not be stricken out, upon the ground 

that the matters therein contained might be 

. given in evidence under the general issue. 

Edwin W. Stoughton and Nathaniel Hich- 
ardson, for plaintiff. 
' James T. Brady, for defendants. 

BBTTS, Dismct Judge. It is probably 
true, as a general proposition, that, in actions 
on the case, the defendant may plead spe- 
cially many matters which he might give in 
evidence under the general issue (1 Chit PL 
489; Gould, PI. pp. 333, 334, §§ 5o, 56; Steph. 
PI. pp. 22G-229), particularly when color 
is given for pleading more tham the general 
issue (Steph. PL pp. 415, 416). Without, how- 
ever, discussing the point upon the general 
doctrines of the common law applicable to 
pleading, this com-t is bound to administer its 
proceedings in conformity to the principles 
laid down, in regard to this form of action, by 
the supreme court of the United States. And 
that coTU't has explicitly declared, in Evans v. 
.Baton, 3 Wheat [16 U. S.] 454, that in actions 
at law for the infringement of patent rights, 
a defendant is not limited, in his defence, to 
the plea of the general issue allowed by the 
statute, even if his defence rests upon mat- 
ters which the statute authorizes to be given 
.in evidence under the general issue, but that 
he may, at his option, plead those particulars 
specially. In that case, the court says: "It 
has beeu aheady observed, that the notice is 
substituted for a special plea; it is farther- to 
be observed, that it is a substitute to which 
the defendant is not obliged to resort. The 
notice is to be given only when it is intended 
to offer the special matter in evidence on the 
genei-al issue. The defendant is not obliged 
to pursue this course. He may still plead 
specially, and then the plea is the only notice 
which the plaintiff can claim." In Grant v. 
Raymond, 6 Pet [31 U. S.] 218, the com-t re- 
peats the same doctrine. This principle is 
the fundamental law of pleading in the courts 
of the United States, in common law actions 
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for the infringement of patent rights. Phil. 
Pat 396, 400; Curt Pat §§ 271, 272. 

The decision of this court, in Wilder v. Gay- 
ler [Case No. 17,649], relied upon by the plain- 
tiff to sanction this motion, if in conflict with 
that doctrine, must necessarily yield to the 
paramount authority of the supreme court. 
The pleas are not set forth in the report 
of that case, but the remarks of the com't 
would imply, that each one rested on avei'- 
ments tantamount to the defences which 
the defendant might have made under his 
general issue, with notice. The pleas were 
of that character in the subsequent case 
of Paton V, Rennie [Id. 10,799], in which this 
court iu. September, 1853, ordered the special 
pleas to be stricken from the record with 
costs, and it is plain that the court made the 
order in that case in reproof of the practice 
of pleading special pleas, when all the mat- 
ters thereof might be given in evidence under 
the general issue. In that case, there was no 
notice with the general issue. StiU, tliere 
would be difficulty in discriminating those 
cases, in this coui't from the i-ule laid down 
by the supreme court even if the pleas in 
those cases did amount to the general issue, 
for that rule leaves it absolutely to the option 
of the defendant to rely upon the general 
issue, or to plead specially, although the facts 
specially pleaded bo such as are by the stat- 
ute permitted to be given in evidence under 
the general issue; and although the spsc'al 
pleas would thus have no other effect than 
the general issue witli notice. It is true, that 
the question was not dU'ectly raised in those 
cases, in the supreme court whether a de- 
fendant may plead specially matters amount- 
ing to the general issue. But the point is 
certainly strongly implied, because, both un- 
der the 6th section of the net of Febniary 
21, 1793 (1 Stat. 322),. and under the 15th sec- 
tion of the act of July 4, ISoG (5 Stat 123), 
the defendant is allowed to give notice, under 
the general issue, of facts to be proved, which 
show that the patentee acquired no title un- 
der his patent, which question of title is nec- 
essarily a primary and vital point involved 
in the general issue. 

I am not however, required to disregai'd 
the decision in Wilder v. Gayler [supra], in 
determining this motion, because the special 
pleas in question cannot with propriety, be 
declared to amount to the general issue. 
They do not deny the facts which constitute 
the ground of the plaintiff's demand. They 
propound matters of fact and law, which the 
defendants aver bar that operation, in favor 
of the plaintiff's right, which the facts alleged 
by him might otherwise have. In that man- 
ner, the pleas may Work the effect of the gen- 
eral issue, as they maintain that on the facts 
and law, the plaintiff does not possess the 
right he claims; and, in that sense, they may 
be also said to involve the geneial issue, be- 
cause, either by permission of the statute, or 
at common law, the defence made by them 
miglit be admissible under the general issue. 
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still, as I understand the doctrine laid down 
by the supreme court, those are in&tauces In 
Avluch a defendant has his election to rely 
upon the g-eneral issue, or to plead his de- 
fences specially. 

These pleas are without two cardinal fea- 
tures of the general issue. They do not im- 
peach the validity of the patent, nor do they 
deny the use of the patented discovery by 
the defenaants. The defendants are es- 
topped, by the pleas, from controverting ei- 
thei- of these facts. The defence propounded 
by tliem is not inconsistent with those alle- 
gations in the declaration. On the conti-ai-y, 
it claims a right in the defendants to continue 
in the use of the patented discovery, from 
the fact of a title to such use, derived by them 
through the patentee; and seeks to avoid the 
title of the plaintiff, acquired by direct assign- 
ment from the patentee, by alleging matters 
outside of that assignment, which prevent its 
passing any title to him, either because of the 
incapacity of the patentee in that respect to 
make such gx-ant, or because of an outstand- 
ing pammount right in others. These im- 
plied admissions of the right of the patentee, 
through whom the plainrifE makes title, are 
sufficient in law to afford color for the avoid- 
ance set forth by the special pleas. This is 
not the time for the com-t to pass upon the 
sufficiency of the pleas to the ends proposed 
by them. It can legitimately consider only 
whether that mode of defence is, within the 
meaning of the i-ules of pleading, no more 
than a simple denial of the plaintiff's right of 
action, and thus amounts to the general issue. 
The aim of the pleas is tu put forth allega- 
tions in avoidance of the plaintiff's right, and 
in Justification of the defendants' proceed- 
ings. Special pleas may be employed for that 
purpose, even in actions of assumpsit, as a 
release (Lawes, PL 637); and more particular- 
ly in actions of tort, in respect to property ad- 
mitted to be in ehe plaintitr, as a license to 
<lo the act complained of (1 Chit. PI. 494). 

In my opinion, the pleas in question are au- 
tliorized by law. The motion on the part of 
the plaintiff is, therefore, denied; but, as it 
was countenanced by express decisions of 
this court on the point of practice, costs are 
not granted to the defendants. 

[NOTR. A subsequent opmion was deliv- 
ered in this ease on questions of law raised at 
tlie Iral. Cas9 No. 3,6SS. For opinion upon 
an application for a provisional iniunction, in 
a suit in equity between the same parties in 
respect to the same patent, see Case No. 3,GS6. 
Other cases involvinEr this natent are enumer- 
ated in a no'e to Day v. Union India-Rubber 
Co., Case No. 3,631.] 
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DAY V. NEW ENGLAND CAK-SPJiING CO. 

[3 Liv. Law Mag. 44.] 

Circuit Court, D. New York. Oct, 1^4. 

Admissibility op Pauol Evidence to Set Aside 
A Sealed Instrumext — Rights op Assio.xees, 
1. In a suit for the infringement of a patent 

right, the defendants, to defeat the plaintiffs 
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claim, alleged an assignment made to the de- 
fendants by William Judson, as the trustee and 
attorney of E. M. Chaffee, the patentee. Held, 
on the trial, that it was competent for the plain- 
tiff to introduce evidence to show that the in- 
strument from Chaffee to Judson was obtained 
by means of fraudulent representations and 
practices, and that the plaintiff might impeach 
such instrument, and "prevent its operation in 
the case against him, by proving that it had been 
so procured by Judson from Chaffee. 

2. An assignee claimed to be a purchaser with- 
out notice of fraud, and for a valuable consid- 
eration, and therefore exempt from the general 
rule allowing his title to be impeached the same 
as when in the hands of the vendor. Held, that 
the fact of his being an innocent purchaser 
must be proved to and found by the jury. 

[This WIS an action at law by Horace H. 
Day against, the New England Car-Spring 
Company for an injunction of the alleged in- 
fringement of a patent A motion to strike 
out the special pleas filed by defendants was 
heretofore denied. Case No. 3,GS7.] 

BBTTS, District Judge. On the trial of 
the above cause in this court at the last 
term, points of law as to the admissibility 
and competency of parol evidence were 
raised, and, after a labored discussion by 
counsel, were decided by the court adversely 
to objections taken by the defendants' coun- 
sel. The court at the time stated orally 
its views of the law applicable to the case, 
but intimated that, because of tlie earnest- 
ness and confidence with which the objec- 
tions to the testimony had been urged, the 
reasons governing the decision, with a refer- 
ence to authorities supposed to support it, 
would be given in writing at the earliest 
opportunity. The ti'ial continued several 
weeks subsequently, and was terminated 
suddenly in midsummer by the death of 
one of the jurors empaneled in tlie cause. 
My absence from the city after that until 
September, and the pressure of more urgei»t 
avocations since my return, have witlidrawn 
my attention from the subject, until, finding 
the cause upon the calendar for trial at this 
term, and probably to be tried before me 
alone, when the same question will doubtless 
again ai-ise, I have thought it proper to put 
in writing now the reasons which influenced 
the former decision, and which will probab'y 
induce me to adhere to it until the point^ 
can be solemnly considered at term. 

The suit was to recover damages for an 
alleged infringement of extended letters 
patent. A patent originally granted to Ed- 
win M. Chaffee was renewed, and extended 
to him for a term of seven years from the 
30th of August 1S50. On the 1st of .Tuly, 
1853, the patentee assigned all his right in 
the patent to the plaintiff. The defendants 
were proved to be using the patented right 
in this city, and that it was of great value 
in the aid of the manufacture of India- 
rubber goods. The defendants claimed the 
right to such use under a license or assign- 
ment made to them in writing by William 
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Judson, under bis hand and seal, for the 
consideration of $20,000, and bearing date 
November 20, 1851. Tlie license by recital 
stated the issuing of the original letters 
patent to Chaffee, August 31, 1S36, their ex- 
tension to him for seven years from the 
expiration, and added: "And whereas said 
Chaffee, by an article under hand and seal, 
and dated the 5th day of September, 1830, 
upon the consideration and for the purposes 
therein expressed, did nominate, consti- 
tute, and appoint "William Judson his trustee 
and attorney irrevocable, to hold said patent, 
and have the control thereof, as therein pro- 
vided,"— then added the granting clause as 
follows: "Now, therefore, I, the said Wil- 
liam Judson, in consideration of §20,000 to 
me in hand paid, do give and grant to the 
New England Car-Spring Company a full, 
absolute, and exclusive license to use the 
improvements secured to said Chaffee in 
and by said patent, and so extended as 
aforesaid, in the manufacture of India-rub- 
ber springs," etc., etc.,— embracing the busi- 
ness pursued by the defendants. George 
"Woodman was the subscribing witness to 
the article of Sept 5, 1850, referred to in 
the above license, and was called by the 
defendants to prove its execution. He was 
examined, with guarded precision of lan- 
guage and interrogatory, as to those particu- 
lars which constitute the formal execution 
of an agi'eement in writing under seal; that 
is, to the presence of the witness and of the 
the pai'ties, the capacity of the obligor, and 
the signing, sealing, and delivering of the 
article by him, and its attestation by the 
witness with his subscription. 

The counsel for the plaintiff was pro- 
ceeding with a cross-examination of the 
witness when the counsel for the defendants 
inquired what facts he proposed to prove by 
the examination. The reply, in substance, 
was tliat he expected to prove by him and 
other witnesses that Judson, at 'the time 
the article was executed to him, was tlie at- 
torney and professional adviser of Chaffee, 
and that the instrument was obtained from 
Chaffee by Judson by means of fi-audulent 
representations and practices. 

The defendants' counsel objected to the 
competency of such evidence on a trial at 
law, and insisted that a specialty could 
only be impeached for fraud by bill in 
equity filed against all parties having an 
interest in the instrument, and claiming, 
with allegations and appropriate prayers, 
to have it set aside or canceled for such 
cause. It was, moreover, insisted that, the 
defendants being purchasers of then* title 
from Judson for a valuable consideration, 
their rights could not be affected if there 
was fraud in the tx'ansaction between Jud- 
son and Chaffee, and that the plaintiff was 
not a party entitled to interpose the ob- 
jection made to the instrument. I do not 
suppose I give the exact terms in which the 
proposal of the plaintiff's counsel, or the 



objections of the defendants, were made, 
both being stated verbally, and no written 
proposition being laid by either counsel bfr 
fore the court; but I am persuaded the 
substance of the offer, and of the objections 
to it, is correctly stated; and, in respect 
to the competency of a court of law to talie 
cognizance of the charge of fraud, there is 
no ground to doubt that the scope and bear- 
ing of the defendants' objection was cor- 
X'ectly apprehended, for that was read to 
the court from Cowen & Hill's Notes to 
Phillips on Evidence (volume 3, p. 14i9, 
note 969), and was emphatically adopted by 
the defendants' counsel as the position of 
the defense, which is "that no fraud what- 
ever can be set up in a court of law, tO' 
affect the operation of a sealed instniment. 
save such as relates to the execution." It 
is to be observed that the proposition of 
the plaintiff was to discredit the paper of- 
fered in evidence, by proof that it was con- 
taminated with fraud. He asked no judg- 
ment of the court specially against the in- 
strument, to set it aside, annul, or cancel 
it; but he claimed the right to submit ta 
the jury the question of fact, upon evidence, 
whether the instrument had been fraudu- 
lently procured by Judson from Chaffee. 

The argument proceeded upon both sides 
on the assumption that this proposition, in its 
broadest scope, was before the court, and 
was not resti'icted by any qualification or 
criticism of the terms in which it was pro- 
pounded. So I understood it, and conse- 
quently both parties were entitled to the 
judgment of the court upon it, in that sense, 

1 endeavored to make my decision so compre- 
hensive as to cover the whole question. And 
it may be* further remarlced that, if the de- 
cision is sound in law, neither party is to be 
affected for want of justice in the reasoning 
or aptness of the analogies employed by the 
court in rendering it. 

The postiu*e of the case seems to render ap- 
propriate a statement of some legal princi- 
ples, which may be regai'ded elementary and 
ti-ite. 

The first is upon the effect of fraud in re- 
spect to written conti-acts, or grants infected 
with it. Does it take from them all legal 
vitality, or do they have operation according 
to their import until rescinded or abrogated 
by a direct judgment of nullity against tliem? 
To my understanding of the authorities upon 
that point, they speak with one voice, and 
pronounce all contracts, specialties, and 
transactions tainted with fraud, void in law. 
Fermon's Case, 3 Coke, 77; Com. Dig. "Cov- 
in," A, and B 1; 1 Burrows, 390; 4 Durn. & 
E. [Term K.] 63, 64; Com. Cont. 58; Chit. 
Cont. .(Perkins' Ed.) § 587; 2 Saund. PI. & Ev. 
527; Staxkie, Bv. pt 4, p. 586. This is clearly 
the English rule, and the American authori- 
ties coincide with it to the largest extent. 1 
Greenl. Ev. § 284; Story, Cont. §§ 495, 496; 

2 Kent, Comm. (6th Ed.) 484, note. This po- 
sition is not a speculative one of compilers or 
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elementary •writers. The courts declare It 
empliatically in their judgments. The su- 
preme court of the United States eays, 
"Fraud vitiates any, even the most solemn 
transactions, and an asserted title to property 
founded on it is utterly void." "Where fraud 
is satisfactorily proved, it overthrows all the 
sanctity even of public documents, and de- 
sti'oys them as proof." [U. S. v. The Ami- 
stad] 15 Pet. [40 U. S.] 594. To like effect 
are [Gregg v. Sayre's Lessee] 8 Pet. [33 U. 
S.] 244; [U. S. v. Laub] 12 Pet. [37 U. S.] 1. 
Judge Story saj's the general rule is, "when 
a fi'uud is perpetrated by one of the parties 
to the ti'ansaction upon the other, tlien the 
transaction, be it what it may, an act in pais, 
a deed, an authority, a conveyance, or any 
otlier instrument, is utterly void." Bottom- 
ley V. U. S. [Case No. 1,G8S]. "Take the case 
where one party obtains a license, contract, 
obligation, conveyance, or othei* instrument, 
from another by fraud, imposition, or undue 
influence upon tlie latter, the transaction Js 
constantly treated as a mere nullity between 
them. In contemplation of law it never had 
any existence." The docti'ine is adopted with 
equal explicitncss by the supreme court of 
this state. Kent, C. .T., says, "Fraud ■\^'ill in- 
validate and annul every contract and every 
convejance affected with it." 10 Johns. 463. 
The same principle is recognized in other 
cases (3 Johns. 235; 6 Johns. Ill; 20 Johns. 49, 
51 ;1 Johns. Ch. 429), and is repeated and re- 
affirmed in numerous subsequent decisions 
(15 Johns. 147; 13 Wend. 570; 23 Wend. 268; 
1 Hill, 302; Id. 311). The decisions in courts 
of high character in otlier states are of the 
same import. IS Pick. 95; 22 Pick. 546, and 
cases cited; S Gill & J. 621, on appeal; 5 Gil- 
man, 573. 

The second point of familiar law is that 
courts of law have concurrent jm-isdiction 
with courts of equity in questions of fraud. 
This docti'ine is imbedded in the earliest au- 
thorities, and is acquiesced in and affirmed 
down to the most recent. Blackstone lays it 
down as an elementary principle. 3 Bl.Comm. 
431. Lord Mansfield adopts It as an unques- 
tioned rule of decision. 1 Burrows, 390. The 
supreme courts of the United States recognize 
and declare it in repeated instances. They 
say "it has been often ruled in that court, 
and is a well established principle." [Gregg 
V. Sayre's Lessee] 8 Pet. [33 U. S.] 252; 
[Lessee jof Swayze v. Burke] 12 Pet. [37 U. S.] 
23; [Gaines v. Chew] 2 How. [43 U. S.] 645; 
IS Pick. 95. Chief Justice Kent says, "Courts 
of law have concurrent jurisdiction with 
chancery in all cases of fraud." 10 Johns. 
iU2. Spencer, J., reiterates the doctrine (18 
Jolms. 404), and it is adopted and affirmed 
in 4 Cow. 220. Some cases suggest a quali- 
fication to the universality of this concurrent 
jurisdiction over fraud, in the instance of 
presumptive or implied frauds, because 
courts of law only act in the matter and i*e- 
lieve against frauds when established by 
proof, but courts of equity may infer or pre- 



sume fraud in ti'ansactions without other ev- 
idence than the relation of the parties to the 
ti'ansaction to each other, as, for instance, in 
the conveyance taken by an attorney from 
his client 1 Story, Eq. Jur. 310, oil; 4 Cow, 
220. 

Upon these two elementary dogmas of the 
law,— that fraud entering into a contract or 
U-ansacWon renders it a nullity, and that 
this court on a trial at law has cognizance of 
the question of fraud raised in the present 
case,— 1 shall endeavor to show from the 
English authorities, the adjudications of the 
supreme court of the United States, the de- 
cisions of the supreme court of the state of 
New York, contained in the reports of John- 
son, Cowen, Wendell, and Hill, and the de- 
cisions of sister states, that the plaintiff was 
entitled to give oral proof to the court 
and jury that the article of September 5, 
1850, was procured by Judson from Chaffee 
by means of fraudulent representations and 
practices. And also, if the jury believe the 
fact is proved, then that the instrument can 
have no operation or effect in this cause 
against tlie title of the plaintiff. 

I do not intend to comment at large upon 
the cases cited by the counsel for the de- 
fendants from the decisions of the courts 
of this state, holding that a deed or specialty 
cannot be impeached at law by proof that 
there was fraud pei-petrated in its consid- 
eration, because the offer of evidence made 
by the plaintiff was no way limited to fraud 
in the consideration of the article of Sep- 
tember 5, 1850. It did not allude to any 
fraud in that particular, nor did the offer 
specify how the fraud was committed, or 
in what feature of the instrument it existed. 
If any description of fraud could then de- 
stroy the operation of the deed, the plain- 
tiff, under his offer of evidence, would be 
entitled to prove such a fraud. But this 
point should not be passed by without the 
remark that the doctrine of the New York 
courts, that a deed or sealed instrument is 
valid at law, notwithstanding it was obtain- 
ed upon a covinous and fraudulent consid- 
eration, is, hy tlae supreme court of ilas- 
sachusetts, upon a very able and learned 
review of the principles of the common 
law, denied to be in consonance with thos6 
principles (18 Pick. 107), and that the su- 
preme court of this state has subsequently, 
under the sanction of an act of the legisla- 
ture, with apparent alacrity, renounced the 
doctrine as one founded upon artificial and 
technical considerations, and now holds that 
contracts, sealed or unsealed, stand upon the 
same footing, and the defense of fraud ap- 
plicable to one is equally applicable to the 
other (14 Wend. 195). The court say the 
notion that there is greater solemnity in the 
execution of an instrument with a seal at- 
tached to it seems to be repudiated. The 
party is no longer estopped by his seal from 
showing the truth; there is now no magic in 
a wafer. Johnson v. aiiln, 14 Wend. 195. 
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The same principle in respect to agreements, 
wiUi or witliout seal, is recognized in Oak- 
ley V. Boormen, 21 Wend. 591, 594, and it is 
admitted* by tlie court that the contract, 
when attempted to he enforced, may be de- 
feated if there were fraud, mistake, or ille- 
gality in its concoction. I regard it therefore 
settled upon authoritj^ tliat no distinction 
exists between sealed instruments and un- 
sealed ones contaminated with fraud, both 
being alike void, and that the jurisdiction of 
<;ourts of law extends equally to each; and 
it might seem a necessary sequent from 
these premises that neither of them could 
be set up as evidence of title, or have any 
operation in a court of law, any more than 
if forged; but I do not design to put the 
case upon a mere deduction of logic, and 
■shall attempt to show that the procedures 
of courts of law, in the exercise of their ju- 
risdiction in this particular, authorized and 
sanctioned the admission of the evidence 
received by the court in this instance. 

In Bright v. Eynon, 1 Burrows, 390, a re- 
lease or discharge of the plaintiff's demand 
was set up on a trial at law, and, to an 
offer of evidence that it was fraudulently 
■obtained, it was objected that the relief lay 
in equity, if such were the fact Lord 
2klansfield and the court held that fraud and 
covin avoid eveiy kind of act, and may be 
proved on a trial at law, and thus defeat 
the instrument Doe v. Martin, on eject- 
ment: The defense was a deed executed 
to the defendants by an agent of the lessor 
under a power. It was proved on the trial 
that the deed was fraudulently given by 
the one having the power, and the court 
of king's bench held the deed void at law, 
although the principal had not concurred 
in the fraudulent act of his agent. 4 Durn. 
& E. [Term R.] 63-91. Hayne v. Maltby: 
Under a plea of fraud to an action of a 
patentee, because he was not the original 
discoverer of the thing patented and as- 
signed to the defendant; the com't held 
that the assignment was fraudulent and 
void. The same defense could have been 
made under the general issue; a plea or 
replication of fraud amounts to a special 
non est factum, and in modern practice is 
not used. 4 Maule & S. 338; 12 Johns. 430. 

The elementary writers lay down the rule, 
as universal, that where fraud is the de- 
fense—to a specialty— non est factum is the 
proper plea, and evidence of the fraud can 
be given under it at trial without notice. 
1 Cliit PI. 563; Com. Dig. pi. 2 W, IS; 2 
Starkie, Ev. (by jNIetcalf) 555; 1 Greenl. Bv. 
§ :io4; 2 Greenl. Ev. § 331; Adams, Eject 
:2S6. 

In Gregg v. Sayre's Lessee the defense 
on the ti'ial was that a deed relied on by the 
lessor had been fraudulently obtained. The 
•court held the evidence rightly admitted, 
and that it was the province of the jury to 
determine whether the acts done were 
■fraudulent. 8 Pet. [33 U, S,] 244. The same 



principle is declared in Lessee of Swayze v. 
Burke, 12 Pet [37 U. S.] 11. In Boyce's Ex'rs 
V. Grundy, the party affected by a fraudu- 
lent deed permitted a recovery to be had 
upon it in an action at law, and then in- 
stituted his suit in equity to get rid of it 
The supreme court say, "The defense of 
fraud against the deed was good at law, 
and ought to have been made there." 3 
Pet [28 U. S.] 210. In Rhoades v. Selin [Case 
No. 11,740], in ejectment^ in the United 
States circuit court the defendant set up as 
defense against the plaintiff a conveyance- 
of the property to him under a purchase at 
public sale made by order of the orphans' 
com-t The plaintiff offered evidence, in 
avoidance of the deed, that a fraud was 
committed by the purchaser in obtaining 
the land. The plaintiff objected to the evi- 
dence, insisting that the allegation of fraud 
to defeat a deed could only be inquired into 
in a court of equity. Judge Washington 
overruled the objection, holding that the ju- 
risdiction of a court of law in such case was 
as old as the common law, and admitted the 
evidence impeaching the deed. 

It may be said of the courts of this state,' 
in the language of Chief Justice Shaw, IS 
Pick. 107, that in them it has been rather 
acted on as a settled rule of law, than dis- 
cussed and adjudged as a controverted point 
in particular cases, that fraud is a good de- 
fense at law against a deed. Instances in 
which the doctiine has been plainly recog- 
nized and applied are dErequent and pointed. 
Allison V. Mattliieu, 3 Johns. 235, was ti'over 
for goods. Chief Justice Kent admitted on 
the ti'ial evidence that the defendant had 
pm'chased or procm*ed the goods from the 
plaintiff by fraudulent means. The supreme* 
court affirmed the ruling at nisi prius,,and 
declared "that fraud might be proved on a* 
trial at law, and would violate and avoid 
the sale." This docti'ine is ratified repeated- 
ly. 15 Johns. 147; 13 Wend. 570; 1 Hill,' 
102; Id. 311. Jackson v. Rumsey was eject- 
ment by a devisee to recover lands devised. 
Among other things the defendant offered 
to prove that the will had been obtained by 
unfair practices of the devisee. This evi-- 
dence was rejected at the circuit Judge 
Kent in delivering the opinion of the court 
reversing that decision, and ordering a new 
trial, says "that questions of fraud in ob-* 
taining a will are appropriately tilable at 
law." 3 Johns. Gas. 234. Hallenback v. Do 
Witt recognizes the same principle. It was 
covenant on a specialty to which non est' 
factum was pleaded. The defense on the 
trial was, that the instrument was con- 
taminated with fi'aud, and the jm*y, on that' 
evidence, found a verdict for the defendant - 
The com-t set aside the verdict because the 
proof was not sufficient to support the charge. ' 
No intimation was made that oral evidence 
was incompetent or was improperly admitted' 
to prove the alleged fraud. 2 Johns. 404. 
Willson V. Foree, 6 Johns. Ill, was a de-- 
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fense of fraud in the consideration of a 
special conti'act. The plaintiflf agi'eed to talie 
in payment for property sold a promissory 
note of a third person. On a suit for the 
value of the property tlie defendant set up 
that special conti-act in bar of the action. 
The plaintiff ofifered to prove on the trial 
that the defendant knew at the time that 
the maimer of the note was insolvent. The 
court below rejected the evidence. The su- 
preme CO art, on error, reversed the judg- 
ment, and held that tht evidence ought to 
have been received, because it went to prove 
fraud in the defendant in the special con- 
ti'act, and declared it a well-settled principle 
of law that "fraudulent representations wiU 
vitiate any contract." Jackson v. Burgott, 
10 Johns. 457, was ejectment. The parties 
claimed title under the same grantor. The 
defendant held under a deed regularly exe- 
cuted and recorded, £>nd having priority of 
registry- The plaintiff denied the validity 
of the prior registiy, because it had been 
fraudulently obtained. The com-t adjudged 
the fii'st registered conveyance fraudulent 
and void, and gave judgment for the plain- 
tiff, because of the f"aud. Jackson v. I^'er- 
guson, 12 Johns. 4(39: This was ejectment 
by a party holding a sheriff's deed given 
on a sale of the lands upon execution against 
Morrison. Morrison acquired them from 
Frear. After his conveyance to Morrison, 
Frear had deeded them to Ferguson, the de- 
fendant. On the trial the defendant proved 
that the conveyance to Morrison was fi-aud- 
ulenlly obtained, and the com-t gave judg- 
ment for the defendant, on the gi"0und that 
Morrison's title was fraudulent and void. 
Jackson v. Ciafts, IS Johns. 110, was eject- 
ment, by a purchaser, under foreclosm*e of 
a mortgage at law. One gi-oimd of defense 
at the ti'ial was evidence that the sale and 
conveyance had been fraudulently made. 
The verdict was for the plaintiff, but the 
court set it aside; and one point upon which 
the decision was placed was that the pro- 
ceeding of the mortgage sale Avas unfair and 
fraudulent, and to sanction such proceeding 
would be subversive of justice. So in Jack- 
son V. Sternberg, 20 Johns. 49-31, it is ti'eated 
as established law that fraud practiced in 
obtaining a deed vitiates and renders the 
conveyance void, and tliat the fraud may 
be proved by parol on ti'ial of an ejectment 
for the recovery of the lands conveyed. 
Sandford v. Handy, 23 Wend. 260, was cove- 
nant on a sealed instrument, and, on non 
est factum pleaded, the defendant offered at 
the trial parol evidence to prove that the 
deed had been procured by the plaintiff's 
agent by means of fraudulent representa- 
tions. The judge excluded the evidence at 
nisi prius. Judge Nelson, in delivering the 
opinion of the supreme court, held that in 
law fraudulent representations of an agent 
were of the same effect as if made by the 
principal, and that it was competent for the 
defendant to prove the fraud by parol evi- 



dence on a trial at law. The verdict was. 
set aside and a new ti'ial ordered. 

In my judgment, all the cases cited fromi 
the New York com'ts in the note to Phillips, 
as before referred to, and relied upon by 
the defendants, as excluding the proof of- 
fei'ed in this case, concm- in the principle 
above laid down, that every written con- 
veyance or agreement mixed with frauds 
whether in the contracting part or the exe- 
cution, and whether it be offered to support 
an action or a defense, may be impeached and 
defeated for that cause on a trial at law; and 
I confidently invoke those cases as affording 
strong and du'ect support to the decision made 
on this ti'ial. I am persuaded it will be found 
that Vrooman v. Phelps, 2 Johns. 177; Dorian 
V. Sammis, Id. 179, note; Van Valkenburgh 
v. Kouk, 12 Johns. 337; Dorr v. Munsell^ 
13 Johns. 430; Parker v. Parmele, 20 Johns. 
134; Franchot v. Leach, 5 Cow. 50(3; Cham- 
pion V. White, Id. 509; 9 Cow. 307; Belden- 
V. Davies, 2 Hall, 433; 3 Sandf. 1,— the cases 
so relied upon, either in direct terms or by 
indubitable implication, admit the general 
doctrine that fraud vitiates and destroys, 
any written instrument, and may be proved 
on a ti-ial at law, with only the exception 
that the rule did not at the time those deci- 
sions were made apply to fraud in the con- 
sideration of specialties; and with the quali- 
fication that fraud, to render a specialty 
void, must be some fraud in the execution of 
the deed. It is to be borne in mind that it 
matters not to the plaintiff whether the fraud 
necessary to prevent the operation of the in- 
sti'ument in question must consist in one 
relating to the consideration, or the terms or 
stipulations of the deed, or be mixed with its 
execution in the ordinary acceptation of 
that term, because the offer of evidence on 
his part covered any and every description of 
fi-aud which could, in contemplation of law, 
work the defeat of the instrument. It seems, 
plain, however, that the counsel for the 
defendants understood a fraud relating to- 
the execution of this instrument to be some- 
thing connected with the act of signing, seal- 
ing, or delivering it, for his proof of its exe- 
cution was limited to those particulars, and 
his effort was understood to be directed to 
resti-aining the ci'oss-examination of the sub- 
scribing witness to them solely. In ruling- 
that the evidence need not be so resti'icted,. 
the court adopted and had reference to that 
as the legal and appropriate signification of 
tlie expression, and held that fraud or covin 
practiced in obtaining the stipulations, agree- 
ments, or gi-ants in the deed would destroy 
it, and that the evidence of fraud need not 
be confined to acts relating to the execution 
of the insti'uments. 

In my judgment, the cases already cited 
demonsti-ate that a cheat or fraud practiced 
by Judson upon Chaffee, in procm'ing the 
agreements or grants in the article in ques- 
tion, or by fraudulently misrepresenting 
their import and effect, rendered it void just 
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as effectually as would the adding a seal 
to it' by Judson after it was delivered to 
him, and without the Imowledge of Chaffee, 
or obtaining his signature to a paper fraud- 
ulently substituted in p'.ace of the one he 
intended to sign. With the greatest re- 
spect for the courts of this state, I cannot 
but think they have used the term "execu- 
tion** in an unusual sense, in comprehending 
within it any acts other than the formahties 
necessary to constitute a specialty, and par- 
ticularly in applying it— as most of the cases 
cited by the counsel for the defendants 
manifestly do— to every other vital constit- 
uent of a deed, except its consideration; for 
no one of them intimates that a deed can 
be sustained when contaminated by fraud 
in any particular other than its considera- 
tion. * In .lackson v. Bui-gott, 10 Johns. 457; 
Jaclcson v. Crafts, 18 Johns. 110; Jackson 
V. Miln, 14 Wend. 195; Sanford v. Handy, 
23 Wend. 260; [Boyce's Ex'rs v. Grundy] 3 
Pet. [28 U. S.] 210; [Gregg v. Sayre's Lessee] 
8 Pet [33 U. S.] 244; [U. S. v. Laub] 12 Pet 
[37 U. S.] 1; Rhoades v. Selin [Case No. 
11,740]; 4 Durn. & E. [Term R.] G7,— the 
deeds were aU duly and properly executed; 
yet they were all defeated by proof on trial 
of fraudulent representations or practices 
employed in relation to the stipulations or 
gi-anting parts. The rule laid down by me 
is also clearly authorized and sanctioned by 
decisions in the highest courts of other 
states. The court of appeals in Maryland 
decided, on full consideration, . that a 
specialty might be defeated by proof on 
trial in a court of law, where it was offered 
in evidence that it had been fraudiilently 
obtained. Pocock v. Hendricks, 8 Gill & J. 
421. The supreme court of Illinois, in a 
case carefully examined, held that, upon 
principles of the common law, a patent for 
lajids granted by the United States could 
be defeated by proof that it had been pro- 
cured by fraudulent representations. The 
patent was offered in evidence in ejectment, 
in support of title to the lands, and parol 
evidence of the fraud was admitted at the 
trial to defeat it Rogers v. Brent, 6 Gil- 
man, 573. So, in New Jei-sey, the supreme 
court, in eiTor, decided that parol evidence 
of fa'se and fraudulent representations used 
in obtaining a specialty could be given under 
the general issue on the trial of the cause, 
and would be sufficient to defeat the action 
Ai*nisti*ong v. Hall, Coxe [1 N. J. Law] 178. 
The same principle is reasserted In that com't 
in Cm-tis v. Hall, 1 South. [4 N. J. Law] 
148, 3G1. The decisions in Massachusetts 
ai-e direct, full, and explicit in support of 
the same doctrine. Hazard v. Irwin, 18 
Pick. 95, 104, 107; Holbrooke v. Burt, 22 
Pick. 54G, and cases cited in those decisions. 
The same principle is recognized in 4 Mete. 
[Mass.] 513; 11 Mete. [Mass.] 330. 

The argument of the defendants* counsel, 
that resoi-t must be had to equity to impeach 
a- specialty for fraud, was based upon the 
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decision of the court of errors in James v. 
McKernon. 6 Johns. 543, and he contended 
that the court in that judgment fixed the 
rule to be that a deed can only be avoided 
for fraud by means of a biU filed for that 
pm'pose, and with allegations and prayer 
appropriate to that end. I do not purpose 
to enter at large into the discussion of what 
is necessary to be done, in equity, when a 
party seeks to resist the operation of a 
specialty because of fraud. This is an 
action at law, and directions to govern pro- 
ceedings in equity have no authority hei'e, 
imless dictated by a court assuming to 
regulate the procedm:e of all other tribunals, 
and having authority so to do. But, to my 
judgment, the decision in James v. McKer- 
non has no such bearing as is claimed for it 
in the argument. It pm'ports to settle no 
other point than that a com"t of chancery, 
upon a bill filed for discovery and account 
only, and in defense to which action the de- 
fendant by answer sets up a sealed agree- 
ment, cannot decree a rescission of that 
agi-eement because vitiated with fraud; nor 
can the court on such state of the pleadings 
take proof of fraud to that end, it being a 
cardinal principle of equity practice that the 
proofs and decree must be in consonance 
with the allegations of the bill. The chancel- 
lor in the court below admitted evidence 
that fraud had been practiced in procuring 
the agreement, and decreed that it be set 
aside, and the court of errors on appeal re- 
versed tliat decree. The chancery practice 
may have imposed upon the plaintiff the 
necessity of replying to tlie answer so inter- 
posed, and excluded him from the privilege 
of impeaching the deed without framing an 
issue of fraud in avoidance of the bar made 
to tlio suit by the answer.' But the case 
no way determines— if the defendant had 
only denied he had effects of the plaintiff 
in his hands, or that the plaintiff was en- 
titled to an account from him, and had giv- 
en the deed in evidence at the hearing to 
prove his release or discharge from the de- 
mand— tliat the plaintiff might not then have 
defeated the release or discharge by proving 
it fraudulent. If the case imports any doc- 
trine of tliat character, then I apprehend the 
principle is overturned, or at least neutral- 
ized, by a later decision of the same court 
Ferris v. Crawford, 2 Denio, 595, G04. In 
this case the court unanimously held that a 
release under seal might be impeached, and 
its operation be defeated in chancery, for 
fraud, without any bill filed charging the 
fraud, or praying to abrogate it or set it 
aside. But if the system of chancery plead- 
ing did exact a special replication to the an- 
swer in the case of James v. McKernon, or 
that new allegations should be introduced 
into tlie bill, so that a direct issue be formed 
upon tlie charge of fraud made against the 
agreement, that practice is not exacted at 
law, and to a plea in the present case of the 
article of September 5, 1850, as a link in the 
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defendant's title, the plaintiff would not 
have been bound to reply that the article was 
obtained by fraud, for if so pleaded, the 
proper conclusion to the plea would be, 
"let sic non est factum," and whatever may 
be evidence under special plea of non est fac- 
tum is so under the general issue. Thomp- 
son v. Rock, 4 Maule & S. 338. The same 
docti-ine is embraced in Van Valkenburgh t. 
Rouk, 12 Johns. 338; 1 Chit PL 479. 

It was m'ged most strenuously for the de- 
fendants that the plaintiff must resort to a 
com-t of equity to impeach the instrument, 
because that court alone possessed the right to 
set it aside or adjudge it void, and because 
tliere only could Judson, and others having in- 
terests connected with the instrument, come in 
as parties, and prevent their rights being 
compromitted by a decision against its valid- 
ity. It might, perhaps, be a sufficient an- 
swer to these objections to say the plaintiff, 
in seeking redress. Is not bound to look to or 
shelter interests of parties adversary to his 
own; and that, if others have equities under 
the insti'ument which can be upheld in chan- 
cerj^ this suit at law, tiae finding of the jury 
upon the question of fraud, or tlie rejection 
of tlio instrument as evidence upon such iind- 
ing, in no" way bars or impedes the prosecu- 
tion by them in equity of their rights in that 
respect, nor does it impose any disadvantage 
upon Judson or such other parties which they 
would not encounter in equity. The evidence 
in that com-t to establish fraud need be no 
other or higher than in this. Oral evidence 
is adequate to impeach or abrogate a specialty 
in equity; and Judson, with all others set- 
ting up interests in connection with the in- 
sti'ument, and in hostility to those of the 
plaintiff, might be concluded by a single hear- 
ing in that court, because the result might be 
the rescission and canceling of the instru- 
ment, while its impeachment on one ti'ial at 
law does not prevent them coming in to 
support it on every subsequent trial in which 
its validity may be called in question. The 
proceedings m equity, however, need not de- 
mand any action of the court upon the instru- 
ment itself, and in such case, if interposed 
by tlie defendants as evidence of their right 
or title, it, in my judgment, would stand upon 
the same footing there as on a trial before a 
jury, and its impeachment would be in the 
same manner and to the same extent in either 
court. The insti-ument would, after such im- 
peachment in a particular case, be in as full 
force everywhere else as it ever was. 2 
Denio, G04. In this point of view a com't of 
law acts upon the insti-ument and gives relief 
against it, upon the same evidence and to 
the same extent as a court of equity, for in 
both the fact that it is contaminated with 
fraud "overthrows and destroys it as proof." 
[U. S. V. The Amistad] 15 Pet. [40 U. S.] 
594. And the com't does no more than refuse 
to give effect to it for that cause. 2 Denio, 
604. Chancellor Kent says the rules of evi- 
dence, pai-ticularly in respect to fraud, are 



the same in courts of law and equity. Ste- 
vens V. Cooper, 1 Johns. Ch. 429. So are the 
elementary authorities. Spence, Eq. Jur. 
555; 1 Story, Eq. Jm*. § 160; 3 Bl. Comm. 43G. 
The supreme com-t of this state also declai-es 
the same docti-ine, with the distinction that 
at law tlie fraud must be proved, while a 
court of equity may infer it from the natin-e 
of the transaction and the situation of the 
parties. Jackson v. King, 4 Cow. 220. That 
a conveyance or agreement is obtained by 
an attorney from his client is a prominent 
instance' in which courts of equity will im- 
ply and presume without proof that the 
ti-ansaction is fraudulent. 1 Story, Eq. Jur. 
§§ 310-313. In Lowe v. Blake, the court of 
chancery of South Carolina admitted parol 
evidence to impeach a release under seal for 
fraud when offered in evidence to set aside 
an attachment for debt, witliout requiring the 
plaintiff to proceed against it by b.ll, or take 
any issue upon the point of fraud by plead- 
ing, and the decision was affirmed by the 
com-t of appeals. 3 Desaus. Eq. 2G9. The 
com-t of errors in this state also decided 
unanimously that a release under seiil might 
be impeached for fraud by pai-ol evidence 
by a party opposing a motion founded upon 
it, and without sending it to law, oi* taking 
any affli-mative proceedings in chancery to 
vacate or rescind it. Ferris v. Crawford, 
2 Denio, 595. Bronson, C. J., in assigning 
the reason of tlie court, says: "The chancellor 
was not asked to set the release aside, nor 
has it been set aside by the chancellor. It 
is in as full force now as it ever was. The 
chancellor has only refused to give effect to 
the release, and it would be sti-ange, indeed, 
ir any court could not do that when an in- 
strument obtained by wicked means for 
wicked ends is brought forward as a gi-ound 
for either making or opposing a motion" 
(Id. 604); and adds, "Whether the vice chan- 
cellor held there was no fraud, or tliat he 
ought not to inquire into it, he was equally 
in error" (Id. 605). 

These authorities, in my judgment, suffi- 
ciently indicate that in a proceeding in equity 
or law, when an insti-ument in writing is 
interposed by either pai-ty, affecting a ques- 
tion on tilal, and the party against whom it 
is produced does not ask to set it aside, nor 
seelc to annul or vacate it, but only to impeach 
it as evidence because tainted with fraud, 
and tlms to prevent its operating in the par- 
ticular cause, he can do so by evidence on 
the ti-ial without any form of pleading or 
any suit demanding specifically the abroga^ 
tion of the insti-ument This is palpably a 
sutlicient and reasonable remedy. The plain- 
tiff is not called upon to protect the inter- 
ests of other and unknown parties under or 
against the instrument, nor, at his own ex- 
pense, have it annulled or abated as a public 
nuisance. He is only concerned to prevent its 
exercising an influence injm*ious to him per- 
sonally. All his concern with it is satisfied 
if it be shown not to be a credible witness 
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against liim. Wby, with more propriety can 
he be compelled to institute a suit in chan- 
cery against all the world who may chance 
to set up interests in connection with such in- 
strument, in order to vacate or cancel it, 
than he would be' to have a false witness in- 
dicted and convicted of perjury, to prevent 
his testifying in a particular case ? It answers 
all the ends of the party to impeach the 
ci'edit of tlie witness, and after that, as the 
com't of errors say in regard to a specialty 
impeached for fraud, he would stand as to 
■others just as good a witness as he was be- 
fore. In this manner the relief against a 
fraudulent instrument set up on trial would 
T3e to the same extent and obtained in the 
same manner in a com't of law and court of 
equity, and that is all I deem necessaiy to 
say now in vindication of the position taken 
•on the trial of this cause, and of the remarks 
made in deciding the point of evidence. But, 
whether the illustration so used by the com*t 
was founded upon sound principles or not, 
It no way affects the rights of the plaintiff. 
He did not maintain an identity in the func 
tions of the two courts. He claimed no de- 
cision on that proposition. All the necessity 
•of his case demanded was that the com*t 
should admit tiie evidence to the jury, and 
that he might hy their verdict defeat the op- 
eration of the instrument, if proved to be a 
fraudulent one; and it was indifferent to the 
i-esult of this litigation whether his relief 
would tliereby be to the saiue or a different 
extent from what the proof might have se- 
cured him, if the controversy had been in 
equity. 

The defendants took a further exception to 
the evidence offered at trial, that the plaintiff, 
beiug an assignee, was not a competent party 
to set up the fraud imputed to the insti'u- 
ment, and that the defendants, not being 
•connected with ' the transaction between 
Chaffee and Judson, but pm*chasei*s subse- 
quently, and for a valuable consideration, can- 
not be prejudiced if the deed was mixed with 
•fraud. As a general proposition, an assignee, 
in being chargeable with the liability of his 
assignor, takes also all his legal and equi- 
table rights and privileges, and can avail 
himself of the same means to sustain his 
title, and repel any attack upon it, as the law 
ullows the assignor to employ. So, also, as a 
general rule, an assignee or purchaser comes 
•only into the place and title of his vendor, and 
the title he holds may be impeached in his 
liands the same as when it remained with his 
►assignor. If he claims an exemption from 
that rule, because he is a pmxhaser with- 
out notice of the fraud, and for a valuable 
consideration, or tlie plaintiff claims he is 
chargeable because he pm^chased with notice, 
that particular, with whichever pai-ty the af- 
firmative evidence may lie, rests upon a fact 
which must be proved to and found by the 
jm-y. The province of the court is not to ex- 
onerate an assignee from the effects of the 
.fraud, nor charge him with it as matter of 



law, but only to instract the jm-y what par- 
ticidars they must inquire into and determine, 
as a foundation for the judgment of the court. 
In tliis instance it is enough to say that no 
evidence was before the comrt,. otiier than the 
license or assignment to the defendants, that 
th&y were bona fide purchasers, and that the 
question was not submitted to the decision of 
the court, whether in law a recital of pm-- 
cliase and consideration paid conferred on 
the defendants the privilege of pm-chasei's 
witliout notice, until the contrary was proved; 
nor did the defendant demand the judgment 
of the com't whether there was any testimony 
in the cause which the plaintiff was entitled 
to submit to the jury as evidence of notice to 
the defendants of the fraud alleged; nor, 
when all the evidence was in, did the defend- 
ants then raise the question whether at law 
it was sufficient to authorize the jury to find 
the defendants were connected with the 
transaction between Judson and Chaffee, or 
had notice of the manner in which the deed 
was procured. 

I tliink, upon the whole case, that there is 
prima facie ample authority in support of 
the decision at nisi prius that the plaintiff 
might impeach the instrument of Sept, 5, 
1S50, and prevent its operation in the case 
against him, by proving it had been pro- 
cm-ed by .Judson from Chaffee by fraudulent 
representations or practices. 

[NOTE. For other cases involving this pat- 
ent, see note to Day v. Union lnJia-it.u.>ber 
Co., Case No. 3,091.] 



Case K*o. 3,689. 

DAY et al. v. PHELPS et al. 

[6 Chi. Leg. Kews, 61.] 

Circuit Court, D. Indiana. Nov. Term, 1872. 

Bill of Review— Relief against Default De- 
cuEE— Estoppel — Sekvioe of Pkocess. 

1. Where, on a bill filed against numerous de- 
fendants to enforce subscriptions to the capital 
stock of a railroad company, all who contested 
their liability were successful, and all parties 
had for years considered any liability at an end, 
a court of etiuiti will go to the verge of its au- 
thority to prevpnt the operation of a decree 
against defendants who were never regularly 
served with process, and for whom counsel with- 
out authority and without their knowledge en- 
tered an appearance and filed pleaoings, but did 
not follow the defense. 

2. Service on a defendant by leaving a copy 
of the process at his residence, it not appearing 
that it was left with any person, was not a 
valid service under the 13th rule of practice in 
the courts of equity of the United States. 

3. The fact of giving bail after decree is not 
necessarily estoppel and release of all errors. 

4. Where it is evident from the pleadings and 
evidence in the original case that there was no 
just claim against the petitioners in review, and 
that they had the same equities as the other de- 
fendants, all of whom had been released and dis- 
charged, tlxe court may consider such facts even 
on a bill of review, in order to prevent the en- 
forcement of such decree. 

In equity. These were two bills of review 
filed by Silas C. Day and Ezekiel R. Day 



DAY (Case No. 3,689) 



[7 Fed. Cas. jiagc 260] 



against John Phelps, Putnam, Burte. and 
others, and growing out of a decree rendered 
In this coui-t in July, 18G9, in tlie case of 
New Albany v. Burke, reported in 11 Wall. 
[78 U. S.] 96, where some of the facts ai'e 
stated. It is there said that there was a de- 
cree rendered against the railroad company 
and the city, and the bill Avas dismissed as 
to the other defendants. This is not quite 
correct, as a decree was rendered also against 
these complainants at the same time— against 
Silas 0. Day for $3,026, and against Ezekiel 
R. Day for $6,230-altliough it was provided 
that no execution should issue against them 
if the city of New Albany paid the amount 
found due to the complainants in that suit. 
In fact, however, executions issued against 
the Days, and they gave what is termed in 
the Indiana practice ''replevin bail." These 
decrees were for subscriptions to the stock 
of the New Albany and Sandusky City Junc- 
tion Eailroad Company, though as to others 
who were in precisely the same condition the 
bill was dismissed. Ezekiel R. Day ap- 
peared by counsel, and what pm-ported to be 
an answer and cross-bill was filed by counsel, 
the contents of which, he alleges, were un- 
known to him prior to the decree. This an- 
swer and cross-bill set forth that besides the 
$5,000 on the list of tlie stock which others 
(as to whom the bill was dismissed) ha*d sub- 
scribed, he had subscribed a much lai-ger 
sum, all of which and a portion of the $5.0.10 
he had paid. To this answer and cross-bill 
a demm'rer was sustained, and there ap- 
peared no further pleading by him up to the 
date of the decree. Prior to the decree a 
reference was made to a master, who report- 
ed that E. R. Day owed on his stock sub- 
scription the amount for which the decree 
was rendered, $0,280, but the language of 
tlie decree is, "And that there is due to said 
railroad company from Ezekiel R. Day, upon 
his subscription to the stock of said raih'oad 
companj', as stated in said bill and in his 
answer, for principal and interest, the smn 
of six thousand two hundred and thirty dol- 
lars." In fact, the bill alleged that the 
amount was $4,700. with interest from Jan- 
uary 1, 1855. The following was the mar- 
shal's retm*n to the subpoena on S. C. Day: 
"Feb. 11, 1S6S. Served by * * * copy left 
at the residence of S. C. Day." On the 28tli 
of jMarch, ISOS, appearance was entered by 
counsel for many defendants, including S. C. 
Day. But this was without authority from 
him, and it satisfactorily appeared that he 
never employed counsel, and the bill of re- 
view for him alleged that he never was in 
fact served with process, and never knew 
that it had been left at his residence. There 
was no other appearance or pleading by S. 
C. Day, and on the day the decree was ren- 
dered he was defaulted. The recital in the 
decree as to him was "that there is due to 
said raih-oad company from Silas 0. Day, 
the sum of three thousand and twenty-six 
dollars upon his subscription to the stock of 



said railroad company, as stated in said bili 
of complaint." The city of New Albany and 
the other defendants appealed from the de- 
a'ee, and the complainants in that suit took 
a cross-appeal because the com-t had dis- 
missed the bill as to the defendants other 
than the city and railroad company. But 
the supreme com-t took no notice of the ar- 
gument on this point or of the cross-appeal, 
but reversed tlie decree and remanded the 
cause, with instractions to dismiss the bill 
as to the city of New Albany, on two gi'ounds: 
First, that a settlement and compromise 
which the city had made with the railroad 
company was valid; second, that the com- 
plainants had been guilty of laches in filing 
Their bill. 

The bill in the case of S. G. Day was 
founded on these alleged errors: 1. That 
there was no jm*isdiction '>f the person, and 
no sufficient service of subpoena. 2. That 
the circuit court of Floyd county, wliere 
there had been litigation connected with the 
subject matter of the controversy, had ex- 
clusive jm-isdiction of the case. 3. That the 
record did not sufficiently show an indebted- 
ness to the railroad company. 4. That Put- 
nam, Bm-ke et al., I ad lost tlieir supposed 
equity by laches. The bill in the case of E. 
R. Day was founded on the same alleged 
errors, except the first Further facts are 
stated in the opinion, 

Balcer, Hord & Hendricks and Joseph B. 
McDonald, for petitioner in review. 

Putnam, Burke & Porter and Harrison & 
Hines, for respondents. 

DRUMSIOND, Circuit Judge. There are 
some things which we may assume as true 
in om* investigations of tlie questions grow- 
ing out of these bills of review. One is, 
that the decrees rendered against the Days 
were for their subscriptions to the stock of 
the railroad, made under what were termed 
the "articles of association," which provided 
for the ti-ansfer to tlie city of all the stock 
taken by the subscribers except three hun- 
dred dollars. Otlier subscribers with the 
Days had answered, and this com-t held them 
not liable. If the Days had put in the same 
answer, they also must have been held free 
from liability. Another is, that all the par- 
ties, the railroad, the city, and the subscrib- 
ers, ti'eated all the stock, except the three 
himdred dollars to each subscriber, as ti-ans- 
ferred, and merged in the subscription of 
four hundred thousand dollars of stock made 
by the city. A third and a corollary to the 
foregoing is, that as early as 1854 or 1855, 
if not some j'^ears before, and prior to tJie 
judgment on which the creditors' bill was 
filed, the railroad company ceased to regard 
the association as subsci'ibers to the stoclt, 
the three hundred dollars having been paid 
by each, as indebted to the company for the 
balance of that stock. And when the com- 
pany made the compromise and settlement 
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with the city in August and September, 1857, 
it was treated as all merged in the stock 
subscribed by the city, and if the company 
had afterwards made a claim on the Days 
for the balance of the stock, it would have 
been estopped by its own acts from main- 
taining such claim. And if, when Putnam, 
Bm-ke and another filed their bill in this 
com*t in 1S68 as judgment creditors of the 
railroad company, it could not be sustained 
against the city, neither could it against the 
Bays. It therefore follows, that when a de- 
cree was rendered, in July, 1SG9, in this 
com-t, for the sum of $0,256 in the aggregate 
against the Days, as for that amount due to 
the raih'oad company by them, and to be 
paid to Putnam, Bm-ke, et al., there was in 
fact nothing due to the company. And the 
question is, whetlier Putnam, Burke, et al. 
have obtained any technical advantage by 
the decree of this court, which will prevent 
a chancellor from doing equity to the plain- 
tiffs in these bills of review? The case is 
peculiar in this, that all the other defendants, 
except the plaintiffs in these bills of review, 
and upon some of whom no gi*eater liability 
rested, stand discharged by the judgment of 
this court and of the supreme coiu-t of the 
United States. 

It should be borne in mind that these bills 
of review were filed long before the decision 
of the principal case by the suiireme court, 
and when it was not Icnown what the opinion 
of that com-t would be. Notwithstanding 
what has been said about the supposed in- 
debtedness of these plaintiffs to the railroad 
company, yet being bills of review, these 
things only are open for examination— errors 
on the face of the record, or new evidence, 
which by the exercise of reasonable diligence 
could not have been known. The rule in 
force at the time the subpoena was issued to 
S. C. Day, required the ofiicer to deliver a 
copy to the defendant personally, or to leave 
a cop3' at his dwelling-house or usual place of 
abode, with some free white person, a mem- 
ber or resident in the family. The service 
was not in compliance with the rule, for it 
did not appear, by its terms, that a copy of 
the subpoena was left with any one. The 
evidence shows he was absent at the time, 
and he states he had no knowledge that a 
subpoena was left at his house, or that his 
appearance was entered. The appearance by 
counsel seems to have been an inadvei'tence, 
and the counsel say they had no authority to 
appear for htm. It is clear, therefore, that 
he was not in com-t, either by proper service 
of a subpoena, or by an authorized appear- 
ance, and a default and decree should not 
have been entered. He would undoubtedly 
have had the right to have the decree opened 
and his defense admitted, as soon as he knew 
of the dea*ee. There is, therefore, some 
force in the objection that this ought to have 
been done, instead of giving bail to an exe- 
cution under the statute and practice of the 
•com-t But it would be a harsh rule to make 



the giving of such bail an absolute estoppel, 
and a release of all errors, when tlie very 
pm-pose might be to enable a party to employ 
counsel to look into the record and ascei'tain 
its condition, and I do not feel inclined to 
adopt it in this case, even though there might 
seem to be more delay than was necessary in 
the application to this court 

Pei'haps the second error can scarcely be 
maintained, as, though it be ti-ue that the 
Floyd circuit court might have had the pow- 
er to proceed and administer the assets of the 
railroad company for the benefit of creditors, 
still it may be said it was not compulsory on 
the part of the creditors, and tlmt because of 
this power the creditors were not prevented 
from making application to this court But 
it is not necessary to put the decision on this 
ground. 

When it is said that, in order to sustain a 
bill of review for error, it must exist in the 
record, the question naturally occm*s, in what 
part of the record? The answer is. in the 
bill, answer, other pleadings or decree. A 
leading au>thority on this subject in the su- 
preme com't declares that the evidence at 
large cannot be examined in order to estab- 
lish an objection to the decree on the sup- 
posed mistake of the com-t in its conclusions 
on the evidence. Whiting v. Bank of U. S., 
13 Pet [38 If. S.] 6. But if we assume that 
the evidence is all in the record, or that ac- 
cording to the IDnglish practice, the decree 
recites the substance of the facts, and there 
appeared to be no evidence to warrant the 
decree, conceding that the court cannot act 
as a com-t of appeal merely, yet, in such case, 
there sm-ely would not be much hesitation in 
reviewing the decision. In this case there 
was a reference to a master, but he does not 
state that he took any other evidence than 
what appears in the record. The decree 
against the Days refers only to the pleadings. 
It is quite clear it was founded on the asso- 
ciation subscription, for, as to S. G. Day, that 
was his own liability, and, as to E. R. Day, 
there was no question of any other. Now, 
when this court can see, by the answer of the 
association subscribers, and the evidence in 
the original case, that there was in fact no 
just claim on the part of the railroad com- 
pany against the Days; that they had been 
released from such claim, if any ever existed, 
years before the creditors' bill was filed, and 
even before the judgment was recovered on 
which it was founded; and that the court 
dismissed the bill as to persons equally liable 
with the Days, does such a rule apply? We 
thmk not It is manifest that the mind of 
the com*t was not directed to the point, and it 
may, therefore, be truly said it is not an er- 
ror founded on any supposed mistake of the 
court in its deductions from the evidence, but 
on an inadvertence. {See the answer of 
Thomas L. Smith, and twenty-seven others, 
in the original case.) The supreme court de- 
cided that'the creditors' bill came too lateas 
to the city of New Albany. This was an er- 
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ror that appeared on the face of the record, 
and it follows that this court oujrht, in the 
opinion of the supreme court, so to have de- 
cided. And the question is whether the same 
law is not applicable to the plaintiffs in th^ise 
bills of review. This defense was not dis- 
tinctly made in the answer of the city of New 
Albany, farther than to mention that the set- 
tlement between the railroad company and 
the city had never been called in question 
until the creditors' bill, tiled by Putnam, 
Bm-ke, et al., though known to them at the 
time. But it was one of the grounds on 
which the supreme court decided the case, 
and, of eom-se, on which this court ought to 
have decided it. And it necessarily follows, 
I think, that as to the Days, this court should 
have decided it in the same way. It was an 
objection to rendering a decree for rhe plain- 
tJtf in the original suit, which on the record 
the court ought to have taken of its own mo- 
tion. For more tiian fourteen years before 
Putnam. Burke, et al. filed their bill in this 
court, the railroad company had ceased to re- 
gard any of the subscribers in the association 
stock as debtors. When each man paid three 
hundred dollars after the subscription by the 
city, the claim was at an end. The charge 
of laches, therefore, was as applicable to this 
settlement as to that between the railroad 
and the city, and even more so, because it 
was prior in time. 

In conclusion it may be said that there is 
only a technicality on which the decree 
against the Days can stand; if they are com- 
pelled to pay this money, now more than ten 
thousand dollars, it will be for what was not 
owed, and a court of equitj', ought, I think, 
under such circumstances, to go to the veiy 
verge of its authority to prevent such a re- 
sult. 
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DAY et al. v. STELLM.VN et al. 

[1 Fish. Pat. Cas. 487.] * 

Circuit Court. D. Maryland. July Term, 1859. 

Pauol Evidence to Construe Writing — Prov- 
ince OF CocKT — Techmcai. Tekms — AssiGx- 
mcnt and License uxdek Patent. 

1. Neither the testimony of witnesses in gen- 
eral, nor of professors, experts or mechanics, 
can be received, to prove, to the court, what is 
the pror,er or legal construction of any instni- 
me.-t of wri ing. 

2. Nevertheless, the court will bring to its aid 
the te.stimony of witnesses to explain terms of 
art, and make itself acquainted with the ma- 
terial with whirh the writings deal, and with 
the circumstances under which they were made. 

3. The term "shirred" means "wrinkled or 
contracted." The term "corrugated" means 
"wrinkled." These terms were known to the 
trade in connect.ou with the manufacture of In- 

' [Keported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



flia rubber goods, prior to Goodyear's patent of 
March 9, 1844. 

4. If a. mnn owns two rights to manufacture 
goods by patents of different dates, and sells to 
A. his right under one specifically, and to B. the 
right to manufacture goods generally, as a mat- 
ter of course, the fair construction of the latter 
grant will be held to be a conveyance of the 
right to manufacture under both patents. 

5. A deed conveys a title, although it may 
have covenants in it which liave not been per- 
formed. The covenant does not affect the gi-aut; 
the grant passes the title, and operates in prae- 
senti. 

6. In the deeds from Goodyear to Day, the 
terms "shirred or corrugated goods" are not 
limited or restricted to goods manufactured un- 
der and in accordance with the "shirred goods" 
patent issued to Charles Goodyear, March 9, 
1S14, but they refer to and include elastic or 
woven rubber goods not manufactured in ac- 
cordance with said patent. 

This was a bill in equity, filed [by Horace 
H. Day, Alexander Hay, and Charles Good- 
year against John Stellman, Christopher 
Henricks, and Henry G. Farber] to restrain 
the defendants from infringing upon letters 
patent for "improvements in the manufac- 
ture of India rubber," granted to Charles 
Goodyear, June 15, 1844, .reissued December 
25, 1849, and extended for seven years fi'om 
June 15, 1858, in so far as said letters patent 
covered the manufacture of shirred, corru- 
gated, or elastic rubber goods. The facts 
in the case were the same as are set forth in 
the statement of the case of Goodyear v. 
Gary [Case No. 5,562]. 

John H. B. Lati'obe, for complainants. 
Charles Marshall, for defendants. 

GILES, District Judge. The bill was 
filed on the 16th of December last It sets 
forth that letters patent were granted to 
Charles Goodyear, on June 15, 1844, for a 
new process of preparing India rubber for 
manufactures; that said patent was subse- 
quently surrendered on account of defects in 
its specification; and on December 25, 1844, 
two new patents were gi*anted to Goodyear: 
one for an improvement in felting India rub- 
ber with cotton fiber (with which we have 
nothing to do in this case), and the other for 
an improvement in processes for the manu- 
facture of India rubber; that these two pat- 
ents were for the term of fourteen years 
from June 15, 1844; that the commissioner 
of patents on June 14, 1858, after full argu- 
ment, granted an extension of said patents 
for the term of seven years from Junelo, 1858; 
that subsequently Goodyear, by several in- 
struments made in 1846, sold and assigned 
to Day, one of the complainants, the said 
patents, so far as related to the preparation 
and manufacture of shirred or elastic India 
rubber goods, except in so far as the right to 
m.anufacture said goods had been parted 
with by Goodyear by three several licenses,, 
viz: to Hutchinson & Runyon, Ford & Co., 
and Onderdonk &. Letson, which said licenses 
were duly assigned to the said Goodyear 
subsequently, and by him assigned to Day. 
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It then sets fortli that in October, 1852, Day 
assigned all his interest under this contract 
to Winslow, Syms & Gilbert; that these 
parties assigned it to the Congress Rubber 
Company, a corporation of the city of New 
Xorl:, and that said company in 1857, reas- 
signed the interest to Day; so that all the 
interest conveyed by the contracts of 1846 
are now vested in Day, except a small por- 
tion which Day parted with to his co-com- 
plainant, Hay, on .October 1, 1858. The bill 
further sets forth that Goodyear, on May 4, 
1S5S, conveyed to said Day, "the full, abso- 
lute and exclusive license, right, and privi- 
lege to make, use, and vend his, the said 
Goodyear's invention of vulcanized rubber, 
as described and patented in the reissued 
patent, gi-anted to him December 25, 1819, 
for the present and all extended or re- 
newed terms of said patent, as the same may 
or can be used in the manufacture of all 
braided, woven, cemented, or sewed fabrics, 
or such as are or can be covered or protect- 
ed on one or both sides with substances 
other than rubber, and in all smooth elas- 
tic shirred goods; and also to make and sell 
India rubber threads of vulcanized rubber, 
and all threads or sheets of rubber which 
are or can be made or finished by union 
with, or to be covered by fibrous sub- 
stances." It then sets 'forth that in 1830, 
Goodyear instituted suits in New Jersey, in 
equity and at law against Day, which were 
heard before the circuit court of New Jersey, 
in which the validity of these patents was 
maintained, as reported in 2 Wall. Jr. 283 
[Case No. 5,509]. It further avers that the 
defendants in this case have violated the 
patent of June 15, 1844, as reissued Decem- 
ber 25. lS4t>, and extended June 14, 1858, by 
selling large quantities of suspenders which 
are made of vulcanized India rubber, and are 
shirred or coiTugated goods; and it prays 
an injunction and account 

The defendants, in their answer, set up as 
their defense, that the complainants, Day & 
Hay, have no title to the said patent for the 
pm'poses set forth in said bill; that by the 
conti-acts of 1846, set up in the bill and relied 
upon by the complainants, Goodyear, on cer- 
tain conditions, granted to Day the privilege 
of using vulcanized India rubber in the manu- 
facture and sale of corrugated or shirred 
India rubber goods, which are described in 
the patent of March 9, 1844; that the de- 
fendants have not since October 2, 1858, 
sold any conjugated or shirred India rubber 
goods so made under the patent of March 9; 
and that they have don© nothing to infringe 
any rights held by the complainants. They 
admit that they have sold goods composed 
in part of vulcanized rubber, which the com- 
plainants have DO right to manufacture and 
sell, but they claim that the right to manu- 
facture such goods is vested in other parties 
under certain assignments from Goodyeaj:, 
and tliey set up the contract of July 18, 
1844, between Goodyear and the Naugatuck 
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India Rubber Company, and several assign- 
ments which vested its rights in the Union 
India Rubber Company. Two agi-eements 
have been filed in this cause: one setting the 
cause down for final hearing, and arranging 
the terms of a decree, if the court should de- 
cide in favor of the complainants, so as to 
dispense with the tL-ouble and delay of tak- 
ing an account; and the other in reference 
to the testimony on which the case has been 
heard. So that tlie cause has been heard 
under these agreements on final hearing, 
and is now before the court for final dea-ee. 

The title of the complainants rests upon thft 
contracts and assignments of 1846, and the 
deed of assignment of May 24, 1858, and 
the decision of this cause rests on the con- 
struction which the com-t may give to those 
instruments. 

The first question under the conti*acts of 
1846, is: What did Goodyear assign to Day 
by the paper of October 29, 1846, the first in 
the series? The complainants allege that by 
that paper Goodyear assigned to Day the 
right to manufacture all India rubber goods 
that were shh-red, and to use in the manu- 
facture thereof, Goodyear's invention of vul- 
canized rubber, as patented to him on June 
15, 1844, and reissued on December 25, 1849. 
On the other hand, the defendants allege, 
that the term "shh*red or corrugated goods," 
as used in the conti'acts of 1846, is limited 
and was intended to be limited to the goods 
made und.er the patent of March 9, 1844, and 
does not include any other "shirred goods" 
which might be made of vulcanized rubber. 

The first thing which we ascertain in the 
examination of this contract is, that by its 
tei'ms, it includes all India rubber goods that 
are corrugated or shirred; "shirred" being a 
technical term meaning "wrinkled," or "con- 
tracted." Upon the face of the paper, then, 
it includes all India rubber goods that are 
made with vulcanized rubber, and that are 
"wrinkled or cornigated." "Corrugated" is 
another term which means the same as 
"wrinkled," in the English language. Now, 
is there anyOiing^ in the paper itself, in ihe 
sm-rounding ch'cumstances, or in the subse- 
quent conveyances, to narrow the broad lan- 
guage of the grant? Let us look at it The . 
grant is "the full, absolute and exclusive right, 
license, and privilege," to manufacture "shir- 
red or corrugated goods." Now, the term 
"corrugated" is well known in the English 
language, and is to be found in all the dic- 
tionaries, meaning "wrinkled or conti'acted." 
But was the term "shirred" known to the 
trade, or to any trade prior to March 9, 1844? 
How stands the testimony on this point? 

But, before adverting to it, the com*t would 
remark, that while the interpretation and 
construction of all written insti'uments is for 
the court it nevertheless will bring to its aid 
the testimony of witnesses to explain terms 
of art, and make itself acquainted with the 
material with which the contracts deal, and 
with the ch'cumstances imder which they 
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■were made; but neitlier the testimony of wit- 
nesses in general, nor of professors, experts 
or mechanics, can be received, to prove to the 
court, what is the proper or legal construc- 
tion of any instrument of writing. Such evi- 
dence is inadmissible. The supreme court, 
in the case of Corning v. Burden, 15 How. 
[5G U. S.] 270, held this language: "The re- 
fusal of the court to hear the opinion of ex- 
perts as to the consti-uction of the patent, was 
proper. Experts may be examined as to the 
meaning of terms of art, on the principle of 
'cuique in sua arte cx'edendum;' but not as to 
the construction of written instruments."' 
And m. the case of Winans v. New York & E. 
R. Co., 21 How. [G2 U. S.] 100, the court say: 
"The testimony of experts, which was re- 
jected, had no relevancy to the facts on which 
the jury were to pass, but seemed rather to 
be intended to instruct the com't on some 
mechanical facts, or principles, on which the 
coiu-t needed no instruction, or to teach them 
what was the ti-ue construction of the patent. 
Experts may be examined to explain terms 
of art, and the state of the art, at any given 
time. They may explain to the court and 
jury the machines, models, or drawings ex- 
hibited. They may point out the differences 
or identity of the mechanical devices involved 
in Uieir consti'uetion. The maxim of 'cuique 
in sua arte credendum,' permits them co be 
examined as to questions of art or science 
peculiar to their ti'ade or profession; but pro- 
fessors or mechanics cannot be received to 
prove to the court or jury what is 'the proper 
or legal construction of any instrument of 
writing. A judge may obtain information 
from them, if he desire it, on matters which 
he does not clearly comprehend, but cannot 
be compelled to receive their opinions as 
matter of evidence. Experience has shown 
that opposite opinions of persons professing 
to be experts may be obtained to any amount; 
and it often occm's that not only many days, 
but even weeks, are consumed in cross-ex- 
aminations, to test the skill or knowledge of 
such witnesses, and the correctness of their 
opinions, wasting tlie time and wearying 
the patience of both court and jury, and 
perplexing instead of elucidating the ques- 
tions involved in the issue." Greenleaf on 
' Evidence very clearly points out the cases in 
which the com't will bring in the aid of the 
testimony of witnesses to assist in construing 
written instniments. 2 Greenl. Ev. 2S2. 
"Prom the examples given in the two pre- 
ceding sections, it Is tlius apparent that the 
rule excludes only parol evidence of the lan- 
guage of the parties, conti-adicting, varying, 
or adding to that which is contained in the 
writtt'U instrument; and this, because they 
have themselves commited to writing all 
which they deemed necessai-y to give full 
expression to their meaning, and because of 
the mischief which would result, if verbal 
testimony were in such cases received. It 
is also to be kept in mind, that though the 
first question in all cases of conti-act is one 



of interpretation and intention, yet the ques- 
tion, as we have already remai'ked, is not 
what the parties may have secretly and in 
fact intended, but what meaning did they 
intend to convey by the words they employed 
in the written instrument To ascei-tain the 
meaning of these words, it is obvious that 
pai-ol evidence of extraneous facts and cir- 
cumstances may in some casps ba admitted 
to a very great extent, without in any wise 
infringing the spirit of the rule under con- 
sideration." Also, in section 28G, he says: 
"As it is a leading rule in regard to written 
instiiiments, that they are to be inteiproted 
according to their subject-matter, it is obvious 
that parol or verbal testimony must be re- 
sorted to in order to ascertain the natiu-e and 
qualities of the subject to which the insti-u- 
ment refers. Evidence which is calculated 
to explain the subject of an insti-ument is 
essentiaUy different m its character from evi- 
dence of verbal communications respecting 
it Tt^Tiatever, therefore, indicates the na- 
ture of the subject is a just medium of inter- 
pretation of the language and meaning of the 
parties in relation to it and is also a just 
foundation for giving the insti-ument an in- 
terpretition, w^hen considered relatively, dif- 
ferent from that which it would receive, if 
considered in the abstract." Also, in section 
295, he says: "But, in resorting to usage for 
the meaning of particular words in a con- 
tract, a distinction is to be observed between 
local and technical words and other words. 
In regard to words which are purely technic- 
al or local— that is, words which are not of 
universal use, but are familiarly known and 
employed, either in a particular disti-ict, or in 
a particular science or ti-ade— parol evidence 
is always receivable, to define and explain 
their meaning among those who use them." 

"With these rules in reference to parol tes- 
timony, I have looked through the whole of 
the testimony in this case— having read it 
twice very carefully— and it has left this 
impression upon my mind: that the term 
"shirred," or "shirred goods," was well 
known to the trade in New York prior to 
1844, and that these goods were of various 
kinds. I think there are more than forty 
witnesses whose testimony bore directly on 
tliis question— some who had sold, some who 
had used these goods, and some w^ho had 
manufactured them; and others who had im- 
ported them; and they describe the various 
kinds. Many of these witnesses were deal- 
ers in India rubber, and some were milliners; 
and their testimony was full and clear, that 
the term "shirred or corrugated goods" was 
well known prior to 1844. There is some 
conflict between tliis testimony and the tes- 
timony of some of defendants' witnesses on 
this point 'But in regard to many of the 
witnesses for the defendants, this remark 
will apply; that they are interested to de- 
feat the complainants' claim: how far the 
court can not say; but many of them are 
manufacturers of those woven elastic goods 
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-of vulcanized rulibei*. Under what riglit 
tliey manufacture them, they do not show, 
but clearly, if the complainants' claim can 
be maintained, these parties are infringing 
their rights; therefore, their testimony 
should he received with great caution, if not 
entirely rejected. 

Another remark will apply to a large part 
of the testimony of tiie defendants' wit- 
nesses, and it is this: that they testify that 
there is a marked difference between the 
woven elastic goods and the goods made un- 
der the patent of March 9, ISM. That is 
apparent to the eye, and no one denies it 
The court, being satisfied that this term 
"shirred" was well known, endeavored, if 
possible, to trace it out and see where it 
camo from. The term used in the contract 
is "shirred or corrugated goods.** "Corru- 
gated,'* as I have already remarked, is an 
English word wc^ll known, meaning wrink- 
led, and it would, therefore, read just as 
well "shirred or wrinkled goods." The word 
"corrugated" is added to explain what 
might otherwise be unintelligible to the un- 
initiated—to explain the word "shirred." It 
is used so, no doubt, in the patents and 
other instruments where it has been incor- 
porated. I looked through all the French 
and English dictionaries in vain for the word 
"shirrud." I could not find it. The nearest 
word I have found resembling it— and I 
have no doubt it comes from that— was a 
word in the dictionary of the Scotch lan- 
guage, which is "to shirp,'* which means to 
■^'shrivel" or "shrink up." Probably when 
the word crossed the Tweed and came 
■south, they dropped the "p" and called it 
"shir." 

We now come to the contract of October 
■29, 18-lG. What did Goodyear mean by the 
words "shirred goods"? Did he mean the 
goods manufactured under his patent of 
March 9, 1844, or did he mean all "shirx-ed 
^oods," such as were imported, and then 
known to the trade? 

I have looked through the documentary 
evidence in this case to see if I could not 
be relieved from any conflict of testimony 
■of witnesses by the unvarying and unde- 
viating record of the written instruments. 
Where interests are so complicated and 
valuable as these interests of the India rub- 
ber manufacture are, the court would re- 
pose with much greater safety on any light 
which it might receive from the written in- 
struments in the cause, contemporaneous 
with all these contracts, or any collateral 
ones, than from the testimony of witnesses 
taken post litam motam; and the court 
found a piece of evidence, which was veiy 
full on that subject, in the application of 
■Goodyear for an extension of his patent. I 
read from this to show tliat wherever Good- 
.year intended to limit the manufacture of 
"shirred goods" to his patent of March 9, 
1844, he so designated it by words limiting 
•the grant to that kind of "shirred goods." 



He has given an account in the schedule at- 
tached to his application, to show what he 
had realized from his patent of June 15, 
1844, which he was then seeking to have 
extended; and he says, at folio 220: "In 
1844, the applicant sold to Mr. David L. 
Suydam the exclusive right to use his im- 
provement in making shirred goods, for 
which Suydam paid §15,000." He does not 
say "the right to manufacture shirred 
goods." Had it been that language it 
would have been very strong for the de- 
fendants. Now we know what that exclu- 
sive right was, which was conveyed to Suy- 
dam. It was the right to manufacture goods 
under the patent of March 9, 1844. "About 
a year afterward, the applicant bought this 
right back from Suydam. * * * Shortly 
after, applicant sold three concurrent rights 
to make 'shirred goods,' one to John R. 
Pord, another to the Newark India Rubber 
Manufacturing Company, and a third to 
Onderdonk & Letson. * * * When the 
settlement of 1846 was made with Day, the 
concurrent rights were surrendered, that the 
shirred goods monopoly might be given to 
said Day," Entirely different language. 
And then he goes on with the different other 
rights he has sold, to-wit: "The right to 
make boots and shoes, the right to make 
baby-jumpers, the right to make door 
sjirings, the right to malie springs for rail- 
road cars, the right to make clothing, the 
right to make paper holders or bands, the 
right to make belting," etc. Now, unless Day 
owned the full and absolute monopoly, as he 
claims he did, to make shirred goods, no 
other party had it, for not a dollar was re- 
ceived by Goodyear from any other person 
according to this schedule, for manufac- 
turing shirred goods of any description, or 
any article that will come under that desig- 
nation. He says, Day got a monopoly of the 
shirred goods, and at the head of the re- 
capitulation, he says: "For shirred goods, 
$24,000." Now, if Day had not the whole 
monopoly to make woven and sewed, 
as well as cemented goods, no one had it. 
Goodyear then ignored it when he made 
application for the extension of his pat- 
ent Moreover, at folio 65, after speak- 
ing of the controversies between himself 
and Day and the settlement in 1846, he 
says: "That one effect of such agree- 
ments was, to transfer to said Day, the en- 
tire right of your applicant to the manu- 
facture of shirred goods." (Could language 
be more expressive than that?) "That Day 
paid your applicant $5,000 bonus for such 
right and agreed to pay a tariff of three 
cents for each square yard of goods made 
under the same." Refen-ing back to the con- 
ti-act it will be seen that Day agi-eed tliat 
all goods he made should be considered as 
made under the conti-act of 1846. Then Good- 
year says at folio 74: "That notwithst.nnd- 
ing such agreement said Day afterwiu;d 
proceeded to infringe anew upon the rights 
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of your applicant, and your applicant was 
obliged to commence several suits against 
him, among others, two in the circuit court 
of the United States, for the district of New 
Jersey, one at law and the other in equity. 
Such suits were pending for a long time, 
were severely contested, and very expensive." 

Now, if we looli at the hill in New Jersey 
we shall see what patent it was that Day 
was charged with infringing. In that bill, 
Goodyear sets forth the contest between 
them. Day's infringement, and the contracts 
of 1846; but the infringement of which Good- 
year complains, is thus set forth: "Soon after 
said settlement and said license, said Day 
commenced using the improvements specified 
in said patents, for the preparation of India 
rubber for manufacturing pm'poses other 
than those permitted by his license, in vio- 
lation of said patents, and made large quan- 
tities of India rubber." For what? Cement- 
ed or sewed, or woven elastic goods? No. 
There is not a syllable on that subject. But 
he says, that he made large quantities for 
"car-springs, packing, hose, boots and shoes, 
sheet-gum, paper bands, suspender ends, and 
other articles prepared by the use of sul- 
phur, and also by the use of sulphur and a 
high degree of artificial heat." Now, the tes- 
timony in this case shows beyond all ques- 
tion, that Day had, all this time, been making 
woven elastic as well as cemented goods, and 
yet Goodyear complains against Day in the 
circuit court of New Jei'sey for the violation 
of his patents under the conti'acts of 184G, 
by manufacturing and using vulcanized rub- 
ber to make other articles than he was war- 
ranted in making under tliose conti'acts, and 
the articles I have just enumerated are the 
only ones that he specifies. He makes no 
complaint of his manufacturing woven or 
sewed elastic goods. Is it not, tlien, perfect- 
ly clear, that, so far as the acts of Goodyear 
were concerned, in none of those acts is there 
any indication that he meant, when he used 
the general term "shhTed or corrugated 
goods," in the contracts of 1846, to limit 
them to the articles made under the patent 
of March 9, 1844? On the contrary, is there 
not every thing to convince the court that 
he meant to include all kinds of shirred or 
corrugated goods? In fact, does he not say 
—is not that the very language of his appli- 
cation for the extension of his patent— that 
he had sold that "monopoly" to Day? 

If we look also at the specification in the 
patent of Dupont & Hyatt, it is perfectly 
appareiit tlaat the term "shiiTed" or "shirred 
goods" was one that was well known, and 
that therefore the word was no invention of 
Goodyear when he took out his patents But 
is there anything in the patent itself of 
March 9, 1844, to make the use of this term 
"sliiiTed or corrugated," by Goodyear, pass 
only Uie right to manufacture goods imder 
that patent? As I have just remarked, 
Goodyear did not invent the word "shirred," 
and surely "corrugated" was a word that 



ho could have found in every dictionary of 
the English language. "Shirred," the testi- 
mony proves, was a term known and ap- 
plied to an innumerable variety of goods. 
Does Goodyear pretend, in the patent of 
March 9, 1844, that he invented it? Not 
at all. Now let us construe the patent alto- 
gethe?. It is true, he says at the commence- 
ment of his specification, that I have in- 
vented -a new and useful manufacture, 
which **I denominate corrugated or shirred 
India rubber goods." But look at what 
he really patents. Does he patent a new 
manufacture? What does he call it in 
his application to the patent otfice for an 
extension, when he speaks of having sold 
it to Suydam? A new "improvement." 
What does he say below in his claim? Does 
it read thus? "Having for the purpose of 
putting the public in possesion of my in- 
vention, fully described the nature of my 
manufacture, which I call shirred or corru- 
•gated goods." If that had been the lan- 
guage used, there would have been some 
force in the constmction claimed by the de- 



fendants. But the language is this: 



'Hav- 



ing, etc., fully described the nature of my 
new manufacture of coiTUgated goods." 
Then theie was a manufacture bofore; that 
is admitted. That is apparent on tlie face 
of this patent. He continues: "And hav- 
ing also set forth the manner in which I 
manufacture the same, what I claim as new 
therein (implying that there was something 
like it before), and desire to secure by letters 
patent, is, the forming of such goods by 
the stretching of strips or tliroads of India 
rubber to such extent as may be de.'=ired, 
and the covering of said sti"ips on tlip oppo- 
site sides, with the laminae of cloth, leather, 
or any other suitable material, which 
laminae are to be united to each otiier, and 
to the threads or stx'ips of cloth, by means 
of India rubber cement, the same be=ng 
effected so as to produce the manufactured 
ai'ticle such as herein set forth." Now what 
is his patent? It is a new process of making 
a manufacture that was knuwn before. In- 
stead of making corrugated goods bv sow- 
ing or weaving, which was a dilatory 
process, he makes them more easily and 
quickly by cementing. That is what he 
patents— a new manufactiu*e of corrugated 
goods. It was a new and useful improve- 
ment in a known manufactm-e. and there- 
fore patentable by the law of 1830 [5 Stat. 
117]. I hold it therefore clear, from the 
language of the patent, from tlie testimony 
in the cause, and from the language of 
Goodyear himself in his application to the 
commissioner of patents, that he did not 
intend to limit his grant in the contracts of 
1S40, to the goods made under the patent 
of March 9, 1844. 

Let us now see if there is anything in the 
collateral testimony to show that there could 
have been any other intention, on the i^art 
of Goodyear, when he used these words. 
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In 6oodyear's assignment, on September 28, 
1858, to the Union India Rubber Company, 
there is one portion •which struck my 
mind forcibly, in connection with this ques- 
tion. He goes on to say: "l!^ow, in con- 
sideration of the premises, and of the sum 
of ?30,000 paid to the party of the first part 
by the parties of the second part, the re- 
ceipt whereof is hereby acknowledged, and 
of the tariffs herein specified, the party of 
the first part has granted, bargained, sold 
and conveyed unto the parties of the sec* 
ond part « * * the full, absolute, and ex- 
clusive license, right and privilege to make, 
use, and vend to others to be used, the in- 
vention of vtilcanized India rubber, * * * 
so far as the same may or can be used in 
the manufacture of all braided, woven, ce- 
mented, or sewed fabrics, or such as are 
or can be covered or protected on one or 
both sides, with substances otlier than rub- 
ber, and in all smooth elastic shirred goods." 
I cite this for the purpose of asking this 
question: "Why, if there were not other 
shirred goods made than those under the 
patent of March 9, did he put these words 
in here? Because it is admitted that Day 
held the right to shirred goods at this time. 
Does it not show that there were other 
shuTed goods than those made under the 
patent of March 9, 1844 V I cite it for that 
purpose, and that alone. 

Let us now look at the three licenses re- 
ferred to in the contract of 1840. The first 
is the license to Hutchinson & Runyon, on 
August 12, 1845. It conveys to them "a 
free license to manufacture, use, and vend 
Shu-red or corrugated goods of every de- 
scription, in so far as the said Charles Good- 
year may have any rights or privileges." 
Shirred goods of every description. Now, 
in the contract of October 29, 1846, between 
Goodyear and Day, the language is, to 
make, use, and vend "all shirred or corru- 
gated goods," except so far as Goodyear 
has parted with the right by three licenses: 
therefore, it is important to ascertain what 
those three licenses contain. Goodyear con- 
veys to Hutchinson & Runyon the right to 
use his inventions in the manufacture of shir- 
red or corrugated goods of evei*y description, 
in so far as he has a right to sell. Kow, he 
had the right to sell his inventions, imder his 
patents of March 9, 1844. But there are 
some things that he had not a right to do. 
He had no monopoly in woven goods made of 
common gmn, but he could sell the right 'o 
make cemented goocis of common rubbei*, and 
of vulcanized rubber, and he could sell the 
right to make woven goods of vulcanized rub- 
ber; and, therefore, he puts that qualification 
in. He says, also, in his license to Hutchin- 
son & Runyon, that they shall pay him at 
tlie rate of ten cents per square yard for all 
said shirred goods whicli tliey or their as- 
signs shall make, by or under, not the patent 
of 1S44. but "by or under any inventions, 
improvements, or letters patent before men- 
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tioned." Now, can any one doubt about that 
construction? I have not a shadow of doubt 
that he intended to give to Hutchinson & 
Rimyon, by this license, the right to manu- 
facture aU kinds of shirred goods, whether 
they were cemented, sewed, or woven; and to 
use in tlieir manufacture his vulcanized rub- 
ber. That is the language. It could not be 
plainer. They are to pay Goodyear ten cents 
per square yard on all shirred goods which 
they or their assigns shall make or cause to 
be made "by or imder any of the inventions, 
improvements, or letters patent before men- 
tioned." That is to say, if Hutchinson & 
Runyon make woven shirred goods, of vulcan- 
ized rubber, they are bound to pay ten cents 
a square yard, because they are maldng them 
imder the patent of June 15, 1844; for they 
contract to pay for ail such goods that they 
make imder any of the patents, of which this 
is one. I do not think the English language 
could be plainer. On December 9, 1846. 
Hutchinson & Rimyon reconveyed to Good- 
year this license, in general terms, for the 
manulactm-e "of shirred or corrugated India 
rubber goods." The license to Onderdonk «&, 
Letson was granted in September, 1843. It 
is also a license to manuf;^cture, use, and 
vend shirred or corrugjited goods of eveiy de- 
scription, in so far as Goodyear may have any 
rights and privileges relating thereto. It 
seems to be a copy of the other, and is sub- 
stantially the same. This was reconveyed 
to Goodyear on December 1. 1846. The third 
license, to Pord & Co., is also in the same gen- 
eral language. They all seem to be copies of 
each other. This was reconveyed to Good- 
year on December 3, 1840. 

There was a reference made by the counsel 
for the defendants in his argument, to the re- 
lease of one of those licenses by the Newark 
Rubber Company— the Hutchinson & Runj'on 
license— which professes to release only tlie 
right to make the goods under the patent of 
March 9. The release bears no date, but was 
recorded on December 9, 1840; and the cov- 
enant on the part of the company is this: 
"And the said company covenants and agrees 
to and witli the said Charles Goodyear, that 
they will not manufacture shirred or corru- 
gated India rubber goods, in violation of the 
patent for said manufacture, issued to 
Charles Goodyear on the 9th of March, 1844." 
The granting part is: "Know all men by 
these presents, that the Newark India Rub- 
ber Manufacturing Company, in considei-a- 
tion of one dollar, to them paid by Charles 
Goodyear, has assigned to the said Chai-les 
Goodyear and his assigns, all their intei-est 
in the within insti-ument, and every clause, 
article, or thing therein contained." The as- 
signment is. therefore, general; it is merely 
the covenant, that they will not manufacture 
shirred or corrugated goods, that refers to the 
patent of March 9. But it is something re- 
markable that on the same day they made 
a general release and a general covenant, as 
follows: "For and in consideration of one 
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dollar, to us in hand paid by Charles Good- 
jeor, and in consideration of other good causes 
us tliereunto moving, we hereby assign, trans- 
fer, and set over to said Charles Goodyear, his 
executors, administrators, and assigns, the 
"Within license, right, and privilege, and the 
assignment thereof to us, and all right gi-ant- 
«d, or intended to be granted tliereby, or inci- 
dental thereto, in as full and ample a manner 
as we now hold and possess the same. And 
■we also stipulate, covenant, and agree tliat 
we will not, after the 1st day of January, 
one thousand eight hundred and forty-seven, 
directly or indirectly manufacture, or be con- 
cei'ned in the manufacture, of shirred or cor- 
rugated India rubber goods." So it appears 
that, finding their error, they corrected it. 
One release is indorsed on the assignment, 
and the other on the original license. 

I think, so far as I have been able to draw 
any inference from tliese licenses, that they 
all sti'engthen the conclusion to which I have 
arrived— that m the contract of October 29, 
18-tG, the term "shh-red or corrugated goods" 
meant all kinds of shirred or corrugated 
goods, whether cemented, woven, or sewed, 
and is not limited to the goods made under 
the patent of March 9, 1844. And this is 
f in-ther apparent when we look at the license 
to Suydam. The argument for the defend- 
ants is, that Goodyear, when he used these 
words in the insti-ument of October 29, in- 
tended only the goods made under the patent 
of March 9. On May 24, 1844, Goodyear 
sold to Suydam the right to manufacture 
shirred goods under the patent of March 9. 
The language expressly limits his right to 
those goods alone. It is not, "I sell the right 
to make shirred or corrugated goods," but it 
recites: "All my right, title, and interest in 
and to two certain patents, granted to me by 
the United States of America, both dated the 
9th day of March, 1S44, for an improvement 
in India rubber fabrics." Now I hold it to 
be very clear tliat if a man owns two rights 
to manufacture goods, by patents of different 
dates, and he sells to A his right under one 
specifically, and to B tlie right to manufac- 
ture the goods generally, as a matter of 
com'se the fair consti'uction of the latter 
grant will be held to be a conveyance of the 
right to manufacture under both patents; be- 
cause in the first grant, when he intends to 
limit it to one, he so recites on the face of the 
gi'ant, and in the second, he does not. 

It would be useless for me to go over all 
the ground so very ably occupied by the 
learned counsel on both sides; indeed, I am 
not able to do justice to it; but I hold the ti- 
tle of Day to be clear under the conti-act of 
October 29, 1S4G, to use vulcanized rubber in 
the manufacture of all shjiTed goods, wheth- 
er tliey be cemented, sewed, or woven. 

But I will say a word or two on the deed 
-of aiay 24, 1858. It certainly embraces all 
the articles concerning which this conti'o- 
versy has arisen, by express terms. If not 
granted to Day by the contracts of 184C, they 



passed by the terms of the deed of 1838. I 
do not speak now about tlie validity of it— 
whetlier it operates in praesenti or in future 
—but on its face it uses terms which will em- 
brace these articles. It gi-ants to Day the 
right to use Goodyear's invention of vulcan- 
ized rubber for the present and all extended 
or renewed terms of said patent, as the same 
may or can be used in the manufacture of all 
"braided, woven, cemented, or sewed fabrics, 
or such as are or can be covered or protected 
on one or both sides with substances other 
than rubber, and in all smooth, elastic shir- 
red goods." Now, if Goodyear had the right 
to make this gi-ant when he made it, the title 
would of course pass under it. Is it not a 
perfect deed in itself? This deed was at- 
tacked on the ground that it was not valid. 
But it is a deed under seal; it was given for 
a consideration, and it speaks in praesenti. 
A deed convej-s a title, although it may have 
covenants in it which have not been per- 
formed. There are things which rest in 
grant and tilings which rest in covenant. In 
almost every lease or deed, if not in eyevy 
one, there is something that rests in gi'ant 
and something that rests in covenant. The 
words in tliis gi*ant are: "I hereby sell, li- 
cense, and convey." There it is in praesenti; 
it^ operates as a gi-ant. Then it says: "I agi*ee 
to confirm." QTiat is a covenant for furthw 
assm-ance. Then it says: "I hereby author- 
ize and empower the said Day to use my 
name to prosecute and defend the rights and 
privileges hereby granted." Then it provides: 
"And the terms and conditions upon wh.ch 
this license shall be held and enjoyed, as to 
bonuses, not exceeding, in the whole, the sum 
of thirty thousand dollars, and the tariffs, 
not exceeding five cents a pound on the 
product, shall be fixed and determined by 
Nathaniel Hay ward and Thomas A. Jenckes, 
whose award in the premises shall be final, 
and shall be made within three months from 
the loth day of Jtme next." 

Now I am not called upon to give a ccn- 
sti'uction to this covenant in this deed, as to 
what might be its effect. But Goodyear 
made it, and with it he made a gi*ant in 
praesenti. If the covenant fails by his 
laches, the gi'ant nevertheless stands. The 
covenant does not affect the grant; the gi'ant 
passes the title and operates in praesenti. 
The covenant may have become impossible 
by the expiration of the time, but yet the 
grant stands. Is not that a well knovvn 
principle in the common law? If, by the 
expu'ation of time such a covenant becomes 
impossible, the gi'ant stands. 

But had Goodyear this right on May 24, 
1S58? That depends upon tlie consti'uctiou 
which you give to the license of Goodyear to 
the Naugatuck Company on July 18, 18-14. 
Did that license carry the right of the Nau- 
gatuck Company into the extended term of 
the patent of June 13, 1844? 

Now, if the supreme com't have decided 
that question, there would be an end of it. 
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But I do not consider .that question as de- 
cided in 20 How. [Gl U. S. 216]. Courts are 
called upon only to decide questions tlaat aro 
liefore them. A judge, sometimes, in givin? 
an opinion uses language, wliicU, altliough it 
is always entitled to cousidei-ation and re- 
spect, yet in reference to questions that were 
not before the court, and the decision of 
which was not necessary to the decision of 
the questions before it, is not of binding au- 
thority. TIio case in 19 How. TGO U. S. 222] was 
this: Day complained of the violation of 
the Chaffee patent by the Union Company. 
Of course he could not recover unless he 
could satisfy the court that he was the owner 
of tliat patent. The court decided that he 
was not the owner. 

There is a point in that decision which I will 
I'ead in reference to the question of the valid- 
ity" of the deed of 185S. In the case of Day v. 
Hartshorn [Case No. 3,6S33, the com*t had de- 
cided that the Chaffee patent was in Judson 
for the benefit of Goodyear. They speak of 
two conti-acts that .ludson made, but the de- 
cision rests upon the last conti-act of Novem- 
ber 12. In that case of Day v. Hartshorn, 
it will be found that Chaffee attempted to 
set aside his conti-acts with Judson. because 
the contracts had not been performed. I 
read fi-om 19 How. [GO U. S.] 222, in refer- 
ence to my last stitement in regai-d to the 
operation of tlie deed of 1858: "From the 
terms and intent of the agreement the rem- 
edy of the breach could rest only upon the 
personal obligation of Judson, as by the pre- 
vious one of September G, the interest in tlie 
patent had passed to Goodyear and his li- 
censees, and no default or act of Judson 
could affect them. Chaffee chose to be sat- 
isfied with the covenant of Judson, without 
stipulation or condition as it respected the 
other parties, and he must be content with 
it," So the com"t decided in that case that 
the Chaffee patent was in Judson for the 
benefit of Goodyear. 

Day again complains of the Union Com- 
pany for a violation of the same patent, 
claiming title in himself by the same instru- 
ment The court say in this case of Day v. 
Union Co., 20 How. [61 U. S.] 216, "The comt 
held in the case of Hartshorn v. Day, 19 
How. [GO U. S.] 222, that under the agi-ee- 
ment of September 5, I8.1O, between Judson 
and Chaffee, the patentee, the entire owner- 
ship in tlie patent, legal and equitable, passed 
to Judson for the benefit of Goodyear, and 
those holding rights under him, and on 
tliat gi-ound decided in favor of the licensees. 
Now, in this case, the licenses under Good- 
3'ear, to manufacrare cloth of the descrip- 
tion claimed, are as broad and ample as 
were those of the defendants in the case Just 
mentioned. Goodyear became the sole own- 
er of the Chaffee patent as early as June 28, 
1844, and on the ISth July following gave a 
license to the Naugatuck Company to man- 
ufactm*e cloths, with certain exceptions, un- 
der all his patents— those in which he was 
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then interested, or in which he might there- 
after be interested, issued or to be issued, 
and also in all renewals of patents. He also 
gave a like extensive license, on March 28, 
1847, to W. B. & John Rider, for manufactm*- 
ing ships' letter and mail bags." 

Now, I have a most profound respect for 
tlie learned judge who delivered this opinion; 
but as the case turned not upon this ques- 
tion, but upon other points, these licenses 
have to be critically examined; because it 
will be found on looking at the licenses re- 
ferred to by the coui-t, that they ai-e differ- 
ent in language and in terms from the Nau- 
gatuck license. But what does the juds:e 
say, when he comes to the point on which 
the case was decided? "All these various 
licenses afterward became consolidated in 
the Union India Rubber Company, the de- 
fendants in this suit, and present thei-efore, 
a complete defense to the suit, if Goodyear 
was the true owner of the Chaff ee-renewed 
patent" (And they decided that he was.) 
"The license of the defendants, therefore, in 
this case, stands upon two grounds, either 
of which would seem to constitute a suffi- 
cient defense to the suit for infringement: 
First, autliority from Goodyear, the owner 
of the renewed term of the patent; and. sec- 
ond, the express recognition of Chaffee, tlio 
patentee of the right of these parties, as 
licensees of Goodyear, to use the improve- 
ment And we may add to these gi-ounds 
of defense, that, upon the interpretation of 
the court, in the ca"se of Hartshorn v. Day 
[supra], of the several agreements relating to 
this patent, and especially that of. September 
5, 1850, Day took no interest in it under tlie 
assignment of Chaffee, of July 1, 1833, he 
having previous to that time parted with all 
his interest for the benefit of Goodyear and 
his licensees." 

Those are the grounds upon which the 
court put it There was no question before 
them about the renewed or extended term of 
the patent of June 15, 1844, and I presume 
it was never argued. It was another patent, 
entirely— the Chaffee patent— and the deci- 
sion is put upon the gi'ound that the com- 
plainant. Day, had no right whatever, if the 
patent was violated, to recover; and that was 
sufficient to decide that case. But tlie com-t 
went on and decided that the defendants had 
a right to the extended term of the Chaffee 
patent, under the license from the Nauga- 
tuck Company. Now, what is that license? 
"That the said Charles Goodyear, in consid- 
eration of the payments and stipulations here- 
in provided, hath given and gi-anted * * * 
unto the said Naugatuck India Rubber Com- 
pany,afull and absolute license to use anyand 
all his preparations of India rubber, and im- 
provements in the preparation of India rubber 
for manufactm'ing cloths or any otht^rar .ice of 
merchandise, or any ainicle to which the same 
may be applicable, for and during the unex- 
pired term of all patents issued to him bear- 
ing any date whatsoever." There is a full 
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sentence. He pives it to them during the 
tei*ni of all patents issued to him bearing any 
date •whiitsoevei-. "And for and during the 
unexpired term or terms of any other patent, 
patents, or renewals of patents owned by him 
(that is, that he then owned), or in which 
he may hnve an interest, issued or to be is- 
sued." That was to cover cases where he 
might have had an interest in a patent which 
had not been issued, and the courts have de- 
cided that you can sell an interest in a patent 
that is to be issued. 

Now read it the other way, as the counsel 
for the defendants would have it read. "For 
and during the unexpired term of all patents 
issued to him bearing any date whatsoever, 
and renewals of patents owned by him, or 
in which he may have an interest, issued or 
to be issued." You would have him using 
the word "issued" twice, because he has 
granted above, the right to the use of his 
patents issued to him bearing any date w^hat- 
soever, which is a full gi-ant; and then he 
grants to them in a different sentence, the 
use "for and dm*ing the unexpired term or 
terms of any other patent or patents, or 
renewals of patents owned by him." Does 
not the word "renewals," in this sentence, 
refer to patents that were owned by him but 
not issued to him— because there was the 
Chaffee patent, which was owned by but 
not issued to him— or to those in which he 
might have an interest for the invention to 
be patented? 

Now let us look at the license to Trotter. 
See the difference in the language. It is a 
license to use any of the "machinery, com- 
positions, and methods of manuiacturmg jind 
preparing India rubber * * * which the 
said party of the first part now has or 
may hereafter have, by virtue of any patent 
or patents, or otherwise, for and dm'ing the 
unexpired term or terms of any such patent 
or patents, or renewal or renewals thereof, 
which are or may be owned by him, or in 
which he may have an interest, or of which 
he may become possessed," That is different 
language entirely. 

The next is the license to Riders & Trotter, 
This contains an express provision that it 
shall continue dming "the unexpired term or 
terms of said patents, or any of them, or the 
renewals thereof." That, therefore, is very 
clear. He intended to convey whatever he 
did convey to them dm"ing the renewal of all 
patents; for he says so in express language. 
It is to continue diu'ing the unexpired term 
or terms of said patents, any of them, or the 
renewals thereof. 

In the agreement of Goodyear with the 
Union Company of April 23, ISoS, he spealis 
of the patent about to expire, and this is 
cited by the counsel for the defendants to 



show that the Naugatuck license was in- 
tended to extend into the extended term of 
the patent of June 15, 1844, by this agree- 
ment. Now, let us look at this a moment. 
It says: "That whereas the parties of the 
second part have certain rights and interests 
in the patents of the party of the first part, 
* * * under an agreement made by the 
party of the first pai-t with the Naugatuck 
India Rubber Company, * * * with Jona- 
than Ti-otter, « * * with WiUiam Rider & 
Brothers, * * * and an agreement made 
by William Rider & Brothers and Jonathan 
Trotter; * * * aud whereas the patent of 
the party of the first part, dated June 15, 
lSi4, * * * is about to expire, and ap- 
plication has been made for an extension 
thereof. Now, in order to fix, define, and 
render certain the rights and obligations of 
the parties," they proceed to arrange the 
tariff respecting cloth when made into cloth- 
ing. Now, was that made under the Nauga- 
tuck license? Not at all; but under the 
Ti'otter license. They are to pay two cents 
per square yard of cloth in the piece, or 
when made up, one and a half cents a 
pound on India rubber sold in sheets or 
otherwise, and two and a half cents a 
pound for other articles not herein specified. 
All those goods are made under the license 
to Riders & Trotter, and not under the Nauga- 
tuck license; so that tiiere is no argument 
to be drawn, as I conceive, from that agi-ee- 
ment of Goodyear, to show that the Nauga- 
tuck license covered the extended term of 
that patent. 

I am, therefore, disposed to think, from 
this review of these insti-uments, and of the 
deed of May 24, ISoS, that that deed would 
have conveyed an interest to Day in the 
articles, the infringement of which has 
been complained of. But it is not necessary 
to do so in this case. I place the title of 
Day on tne contract of 1846; and from the 
best attention I have been able to give to it, 
I have heard nothing in the argument, and 
I have seen nothing in the documentary or 
parol evidence, to convince me that the terms 
"shu-red or cornigated," in the contract of 
October 29, 1846, should be limited or re- 
sti-icted to the goods made under the pat- 
ent of March 9, 1844. 

I, therefore, will sign a decree against the 
defendants, restx-aining them, as prayed for 
in the bill. 

[NOTE. For other cases involving this pat- 
ent, see note to Goodyear v. Railroad, Case 
No. 5,563, 

[The decision in this case was followed in 
the opiiiiou of McCaleb District Judge, in 
Day V. Lyons, Case No. 3,CS4.] 
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Case Wo. 3,691. 

DAY T. UNION INDIA-RUBBER CO. 

[3 Blatchf. 488.] * 

Circuit Court, S. D. New York. Aug. Term, 
1S5G.' 

EsTEXSio>J3 OF Patents — Rights op Assignees 
AND Licensees — Inteupuetation of Patents. 

1. The cases of Wilson v. Rousseau, 4 How. 
T45 U. S.] 616, Wilson v. Simpson, 9 How. [oO 
U. S.] lOU, and Bloomer v. McQuewan, 14 How. 
[55 U. S.] 539, commented on. 

■ 2. Various special acts of congress extending 
j)atents, commented on, with reference to their 
provisions in favor of assignees, grantees, and 
licensees under the original terms of the pat- 
ents. 

3. The language of the 18th section of said 
-act of July 4, -^LtSBG, considered. The effect of 
that section is, to continue to those who were 
assignees or grantees of the right to use a pat- 
ented invention during the original term of the 
patent, the right to use it during an extension of 
the patent under that section, whether such 
right arose from the purchase of a machine, or 
from a direct assignment or grant of a limited 
•or unlimited right to use. 




4. But such right is limited to a right to use, 
although the person holding it may also have 
held, during the original termj an exclusive right 
to use, to make and to vend. 

5. And such right is secured only to the ex- 
tent of the respective interests of the assignees 
4ind grantees therein. 

G. If, before the extension, the right to nse 
was limited to a single state, county, town, or 
smaller district, it continues, during the exten- 
sion, subject to the same limitations; and if the 
right was to use a specified number of machines, 
within a particular district, the limit in number 
■and restriction of place continues. 

7. If the only right to use was one which re- 
sulted from the purchase of a machine, the right 
to use is co-extensive with the existence of the 
machine, and expires with it. 

8. Under said 18th section, the assignees and 
,-grantees of the right to use a patented process, 
;are continued in the right to use it during an 

extension of the patent, equally with the as- 
signees and grantees of the right to use a pat- 
*«nted machine. 

9. The case of McClurg v. Kingsland, 1 How. 
•1:42 U. S.] 202, commented on. 

10. Chaffee's patent of August 31st, 1836, rel- 
-titive to India rubber, covers both the process 

described in the specification, and the machinery 
•described as that to be used in carrying on the 
process. 

11. Where, at the expiration of the original 
"term of that patent, A.^ had a right to use the 

patented invention for the manufacture of cer- 
tain articles, and continued, during an extension 

•of the patent granted under the 18th section of 
the act of July 4, 1836 (o Stat 124), to use the 
invention, in the manufacture of those articles, 
in the manner and to the extent he was entitled 
to use it at the time the original term expired; 

. 7jcW, tliat A. had the right to continxie such use, 
as against B., the assignee of the patent for the 
extended term. 

12. A. had such right, whether the patent 
were to be construed as being for a process, and 

* fReported by Samuel Blatchford, Esq., and 
.here reprinted by permission.] 

* [Affirmed in 20 How. (61 U. S.) 210.] 



a machine to be used in such process— or for a 
process alone — or for a machine alone — and 
whether the machinery used by A. under the 
patent was or was not in existence prior to the 
commencement of the extended term. 

13. The case of Wilson v. Turner [Case No. 
17,815], cited and approved. 

[14. Cited in Holiday v. Mattheson, 24 Fed. 
186, to the point that a purchaser acquires the 
right of unrestricted ownership in the article he 
buys, as against the vendor.] 

In equity. The bill in this case [by Horace 
H. Day against the Union India-Rubber Com- 
pany] -was founded upon letters patent [No. 
16] granted to Edwin M. Chaffee, August 
31st, 1836, for "a new and useful improve- 
ment in the application of undissolved caout- 
chouc to cloths, leather, and other articles, 
in coloring the same without the aid of a 
solvent, and in the machinery used in tiie 
process." The patent was subsequently ex- 
tended for seven years from the 31st of Au- 
gust, 1850, binder the provisions of the 18th 
section of the patent act of July 4, 1836 (5 
Stat. 124). The rights held by the patentee 
under the extension were assigned to the 
plaintiff, by an assignment bearing date July 
1st, 1853. It appeared, by the evidence, that 
at the expiration of the original term of the 
patent, the defendants had a right to use the 
invention patented, for the manufacture of 
certain articles which derived their principal 
value from the use of India rubber prepared 
and applied to the manufacture of such arti- 
cles under the patent in question, with oth- 
ers; and that, since the expiration of the 
original term, and during the extended term, 
the defendants had continued to use the in- 
vention in the manufacture of such articles, 
in the manner and to the extent they were 
entitled to use the invention before and at 
the time the original term expired. 

Edwin W. Stoughton, Clarence A. Seward, 
and Nathaniel Richardson, for plaintiff. 

William Cm-tis Noyes and George C. God- 
dard, for defendants. 

HALL, District Judge. The plaintiff's 
counsel insisted, upon the argument, that the 
patent was for a process and not for a ma- 
chine. Such may, perhaps, be the ti-ue con- 
struction of the patent I am inclined to 
think, however, that the patent covers both 
the process described in the specification, and 
the machinery described as that to be used 
in carrying on the process. It may, with- 
out doubt, be properly conceded that the pat- 
ent is not for the described machinery alone; 
and that, if the machinery is patented, its 
use is but auxiliary to the carrying on of the 
process, which is the primary and most im- 
portant subject of the patent. 

It was fm-ther insisted by the plaintiff's 
counsel, that, as the patent was for a process 
and not for a machine, the defendants, as 
assignees or grantees "of the right to tise the 
thing patented" during the original term of 
the patent, had no right to cont nue such u.se 
after the extension of the patent; and that, 
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if it liad been a patent for a machine only, 
tlie plaintiff would still have been entitled to 
a decree, because the evidence established the 
fact that the defendants had used, since the 
extension, a machine which was not in ex- 
istence at the expiration of the original term. 

It is unnecessary, in the view wuich I have 
taken of this case, to enter upon an elaborate 
discussion of these and many other questions 
which were argued by the counsel for the re- 
spective parties, for 1 shall hold that the de- 
fendants have a righi, under the provisions 
of the 18th section of the act of July 4, 1S3G, 
to use *'the thing patented" by Chaffee, 
whether the ^patent be for a process and a 
machine to be used in such process — or for a 
process alone — or for a machine alone, and 
whether the machinery used by the defend- 
ants was or was not in existence prior to the 
renewal of the patent. 

My general views in regard to the purposes 
and intentions of congress in adopting the 
provisions of this 18th section which relate 
to the rights of assignees, agree with those 
which are very cleai'ly stated in the opinion 
delivered by Mr. Chief Justice Taney in the 
case of Wilson v. Turner [Case No. 17,845], 
As I understand that opinion, it furnishes 
abundant evidence, that at the time that de- 
cision was made, the learned chief justice 
maintained the position, that by the section 
above mentioned, the right to use the thing 
patented was continued to the assignees and 
grantees of such right for the original term, 
without regard to the question whether the 
patent was for a process or a machine, or to 
the question whether the particular machine 
used was or was not in existence at the time 
the original term expired. 

I am well aware, that in the well-considered 
opinions of Mr. Justice Nelson in Wilson v. 
Kousseau, 4 How. [45 U. S.] G46. of Mr. Jus- 
tice Wayne in Wilson v. Simpson. 9 How. 
[50 U. S.] 109, and of Mr. Chief Justice Taney 
in Bloomer v. McQuewan, 14 How. [55 U. S.] 
539, there are many expressions which appear 
to indicate that those learned judges consid- 
ered that the right of an assignee or gi-antee 
of the right to use the thing patented during 
the original term, was limited to the use of 
machines which such assignee or grantee had 
in operation, or in being, at the time the ex- 
tended term commenced. But those cases 
were all decided in favor of the defendants, 
who claimed under the 18th section before 
referred to, and tlie precise question now pre- 
sented was not necessaiily decided in any one 
of them. Nor am I aware that the supreme 
court have ever made any decision by which 
they have judicially declared that the rights 
of such assignees or grantees must be so lim- 
ited; or indeed made any decision necessarily 
inconsistent with the view I have taken of 
this case. 

In the case of Wilson v. Rousseau [supra] 
the counsel for the respective parties sever- 
ally maintained extreme positions upon the 
question of the construction of tlie section. 



and the supreme court considered that there 
were well-founded objections to the adoption. 
of either. Mr. Justice Nelson, in delivering 
the opinion of the com-t, declared that the in- 
terpretation of the language of the section 
which was then urged by tlie counsel for the 
defendants, would subvert, at once, the 
whole object and pm'pose of the enactment; 
and that, to adopt the construction of the 
counsel for the plaintiff, was to make the 
clause virtually a dead letter. Both of these 
consti-uctions were, therefore, repudiated,, 
and it was declared that the benefit con- 
feiTed by the clause in question, was limited 
"to the naked right to use the thing pat- 
ented; not an exclusive right even for that^ 
which might denote nv ,'Oly; nor any right 
at all, much less exclusive, to make and 
vend." 

It is true that Mr. Justice Nelson, after re- 
ferring to the proceedings and inquiry which 
are required as preliminary to the renewal of 
a patent, says: "It is obvious, therefore, that 
congress had not at all in view protection to- 
assignees." But this remark must be re- 
ferred to the proceedings and inquiry before 
mentioned; for the learned judge could not 
have intended to apply it to the clause now 
under consideration, whicli declai*es, in ex- 
press terms, that "the benefit of such renewal 
shall extend to assignees and gi-antees of tlie 
right to use the thing patented, to the extent 
of their respective interest therein." Most 
certainly, the learned judge did not intend to- 
say that this language was not designed for 
the protection of assignees. And I cannot 
doubt it was intended to protect them fully 
against a claim, which might otherwise have 
been set up under the renewed patent, that 
they could hot continue tlie use of the thing 
patented without a new license, grant or as- 
signment for the extended term. 

It is also ti-ue, that in. other parts of Mr. 
Justice Nelson's opinion, the right of assign- 
ees and gi'antees under the clause in question 
is said to be the right to use the patented ma- 
chine or machines in which tliey were inter- 
ested at the time of the extension. And 
such seems to have been the imderstanding 
of the learned justice who delivered the opin- 
ion of the court in the case of AVilson v. Simp- 
son [supraj. But, in neither of those crises 
Avns the question now presented necessarily 
discussed or determined; and the judges of 
the circuit courts ought not to hold them- 
selves bound, and the rights of parties con- 
cluded, by the language of a judge of the 
appellate com't, however eminent he may be, 
imless such language was strictly applicable 
to the case then before the court. If the 
question now presented had been discussed in 
behalf of pai'ties in adverse interest, and had 
been necessarily considered and decided, it 
would be my duty to follow such decision. 
But, as this precise question has never been 
so discussed, or necessarily considered and 
determined, I feel bound to act upon my own 
judgment of the rights of the parties— a judg- 
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ment formed upon deliberate consideration, 
and in spite of a strong disinclination to 
adopt a conclusion adverse to the dicta of 
tbe learned justices to wliose opinions I liave 
refeiTed. 

The case of Bloomer v. McQuewan [supra] 
necessarily decides nothing for or against the 
present defendants. But it appears to me, 
that the reasoning of the learned chief justice 
alfords some support to the position -which I 
have determined to take in this suit, especial- 
ly -when considered in connection with the 
reasoning of Mr. Justice Nelson in Wilson v. 
Kousseau. In the last mentioned case, one 
of the reasons given for repudiating the con- 
struction contended for by the plaintiff's 
counsel was, that it would render xiseless the 
clause in question, and that there would be 
no subject matter upon which it could have 
reasonable operation and effect. And, if I 
understand the clear and cogent reasoning of 
the chief justice in Bloomer v. McQuewan, 
he fully demonstrates that the clause is use- 
less and unnecessary. In respect to machines 
in existence and operation, under the author- 
ity of the patentee, at the time of the expira- 
tion of the original term of the patent. If, 
as is there said, the pm'chaser of a machine, 
for the purpose of using it in the ordinary 
pursuits of life, exercises, in using such ma- 
chine, no rights created by the act of con- 
gress, and does not derive title to it by virtue 
of the franchise or exclusive privilege granted 
to the patentee, if the machine is no longer 
within the limits of the monopoly, and if 
no special act of congi-ess passed after such 
purchase could deprive the pm'chaser of the 
right to use such machine, because the right 
had become vested, and entitled to the pro- 
tection of the 5th amendment to- the constitu- 
tion of the United States, it is certainly diffi- 
cult to perceive what additional strength or 
etticiency could be given to the right to use 
by the clause in question. 

If we look to the previous and contempo- 
rary legislation of congi'ess, in renewing par- 
ticular patents by special and private acts, 
and to the peculiar language of the clause 
now under consideration, it is, I think, quite 
clear, that the construction contended for by 
the plaintiff's counsel ought not to be adoi>ted. 

The section under consideration contained 
the first enactment by virtue of which the 
power to renew and extend patents was con- 
ferred upon the administrative officers of the 
government Prior to that enactment, con- 
gi'ess had passed no general law authorizing 
such extension, but had, from time to time, 
passed special acts extending or renewing 
particular patents. Several of those acts are 
now before me, and will be referred to in the 
order in which tliey received the approval of 
the executive. 

Tlie act approved January 21, 180S, entitled, 
"An act for the relief jof Oliver Evans" (G 
Stat. 70), authorized the issue, in the form 
prescribed by the general patent act, of let- 
ters patent for his invention, discovery and 
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improvements in the art of manufacturing 
Hour and meal, and in the several machines 
which he had discovered, invented, improved 
and applied to that purpose. This act, though 
authorizing the issue of original letters patent, 
was, in fact, intended to authorize letters pat- 
ent for inventions which had been before pat' 
ented, and which prior patent had been ad- 
judged to be void by the circuit court of the 
United States for the district of Pennsylvania. 
Evans v. Jordan, 9 Cranch [13 U. S.] 199, 204. 
Tinder these circumstances, the act specially 
provided, that no person who might have 
theretofore paid Evans for a license to use 
his improvements, should be obliged to renew 
the hcense, or be subject to damages for not 
I'enewing the same; and that no person who 
shoiUd have used the improvements, or have 
erected the same for use, before the issuing of 
the patent, should be liable for damages there- 
for. From this it will appeal", that the prior 
licensees were the persons, to whom protec- 
tion was first ^ven by the provisions of tlio 
act. 

An act approved February 7, 1815 (G Stat. 
147), extended the rights and privileges of 
the same Oliver Evans, under a patent is- 
sued on the 14th of February, 1804, for his 
improvements on steam-engines. This act 
contained a provision, that he should not 
charge or receive, for the privilege of con- 
structing or using his improvements during 
the extended term, any gi-eater sum than he 
had hitherto charged for a like privilege, 
under his patent then in force. 

The patent granted to Jethro Wood, for 
improvements in the construction of the 
plough, was extended by an act of congi-ess, 
approved May 19, 1S32 (G Stat 4SG). This 
act contained two provisos— First that all 
rights and privileges before sold by the pat- 
entee, to make, use, or vend his improve- 
ments, should enure to and be enjoyed by 
the purchasers respectively, as fully, and 
upon the same condition, for the extended, 
as for the existing term; and second, that 
the price at which the same had been usually 
sold by the patentee, should not be advanced 
upon future purchasers. 

Three several patents granted to James 
Barron, for certain Improvements therein 
mentioned, were extended by an act of con- 
,gress, approved July 2, 1830 (G Stat 678), 
but two days before the approval of the act 
in which the 18th section, before refeiTed to, 
is found. This act contained a proviso, that 
all rights and privileges theretofore sold or 
granted by the patentee, to make, consti'uct, 
use, or vend the improvements, or either of 
them, and not forfeited by the purchasers 
or grantees, should enure to and be em- 
ployed by such purchasers or gi-antees re- 
spectively, as fully and upon the same con- 
ditions, during the extended period, as for 
the term which existed when such sale or 
grant was made; and also a proviso, thnt 
those who had bona fide erected or con- 
sti'ucted any manufactm'e or machine for 
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the purpose of putting tlie improvements, or 
either of them, in use, after the expiration 
of the patents so extruded, or were then 
erecting or constructing any manufacture or 
machine for that pm'pose, should have the 
right of using such improvement or improve- 
ments so erected or constx'ucted, or then be- 
ing erected or constructed. 

The act approved February 6, 1839 (6 Stat. 
748), renewing and extending the patent of 
Thomas Blanchard, contained similar provi- 
sions. 

' These acts furnish abundant evidence, that 
congress, in renewing patents, have been 
quite as careful to protect the rights and in- 
terests of assignees and grantees of the right 
to use the thing patented, which existed in- 
dependently of the ownership of tlie ma- 
chines patented, as to protect the rights and 
interests of those who merely owned such 
machines, and had no right to use the thing 
patented, other than that impliedly granted 
by the sale of such patented machines. 

The 18th section of the act of 1886, when 
first reported, did not contain the clause now 
under consideration— perhaps because it was 
considered that tlie declaration that the pac- 
■ent should, after the extension, have the 
same effect, in law, as though it had been 
originally gi-anted for twenty-one yeai-s, 
would sufficiently protect the rights of as- 
siAuees. The clause was subsequently insert- 
ed in an amendment. I have not been able 
to find any report of the debate, if any, had 
upon this amendment; nor have I been able 
to find any statement of the pm'pose or in- 
tention of the mover in offering tlie amend- 
ment. It will, however, be seen, that the lan- 
guage is different from that previously adopt- 
ed for similar pm*poses in the special acts 
above referred to; that it is more compact 
and more general in its terms; and that no 
separate provision is made either for the as- 
signees, grantees, or licensees under the orig- 
inal letters patent, or for those who had pur- 
chased or rightfully consti-ucted the patented 
machine. Whatever provision is made for 
either of those classes is to be found only in 
the general language; and, in my judgment, 
the language used is broad enough to cover, 
and was intended to cover and protect, the 
right to use held by both. If it is to be con- 
fined to either, the language can be more ap- 
propriately applied to the assignees and gran- 
tees of the right to use, who have become 
such by a direct assignment or grant, irre- 
spective of the sale of a machine or machines, 
than to those whose right rests upon the tacit 
grant of the right to use the specific machine 
sold, which results, by implication of law, 
from the sale of a pai'ticular machine by or 
under the autliority of the patentee. 
- Tlie term "assignee;'' when applied to the 
holder of a right to use a patented invention, 
is certainly suggestive of the idea of one 
holding under a direct assignment of the 
right or iwivilege to use such invention, rath- 
er than of a mere owner of a particular ma- 



chine, Who obtained his right under a sale, 
and not under an assignment And the use 
and connection of the terms, "assignees and 
grantees of the right to use the thing pat- 
ented, to the extent of their respective inter- 
est therein," seem also to convey the im- 
pression that something more than the mere 
ownership of existing machines was intend- 
ed; and that they were intended to embrace 
all classes of such assignees and grantees, 
and all inventions, whether of machines, pro- 
cesses, or compositions of matter, and to em- 
brace rights and interests which were differ- 
ent in extent either of time or territox'y, or 
both. 

If the owners of machines were the only 
persons to whom it was intended to extend 
protection, the language most likely to be 
adopted to express such an intention, would 
express that intention clearly, and express 
no other. And an intention so simple would 
natm-ally be expressed in direct and explicit 
language, the interpretation of \\hjch would 
be obvious and certain. If, however, other 
and more eartended and varied interests were 
intended to be embraced, more general lan- 
guage would, necessarilj-, be adopted, or the 
length of the clause would be increased, by 
inserting general or special references to the 
different classes of cases to which it was in- 
tended such protection should extend. 

The clause immediately succeeding, which 
provides that "no extension of a patent shall 
be granted after the expiration of the term 
for which it was originally issued," was said, 
in Wilson v. Rousseau, 4 How. [45 U. S.] 
646, to strengthen the view, that the clause 
now under consideration was limited, in its 
effect and operation, to the persons using 
the machines at the time of the new grant; 
and it was said that the object of the pro- 
vision just quoted, was "obviously to guard 
against the injustice which might otherwise 
occm* to a person who had gone to tlie ex- 
pense of procuring the patented article, or 
changed his business, upon the faith of using 
or dealing with it after the monopoly had ex- 
pired, which would be ai'rested by the opera- 
tion of the new gi-ant;" that, "to avoid this 
consequence, it is provided, that the extension 
must take place before the expiration of the 
patent, if at all;" that "it would be some- 
what remarkable, if congress should have 
been thus careful of a class of persons wlio 
had merely gone to the expense of providing 
themselves with the patented article for use, 
or as a matter of trade, after the monopoly 
had ceased, and would be disappointed and 
exposed to loss if it was again renewed, and 
at the same time had overlooked the class 
who, in addition to this expense and change 
of business, had bought the right from the 
patentee, and were in the use and enjoyment 
of the machine, or whatever it might be, at 
the time of the renewal;" and that "those 
provisions are in juxtaposition, and, we 
thinlt, are but parts of the same policy, 
looking to the protection of individual citi- 
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zens from any special ^vong arid Injustice- 
on account of the operation of the new 
grant." 

Can it be possible tliat it would not be a 
part of tbe same policy to protect assignees 
and grantees of tlie right to use, who had 
paid for such right, changed their business, 
"and made investments, with the view of us- 
ing the invention, upon the faith of their ex- 
isting right to continue the use of uie pat- 
ented invention after the patent should ex- 
pire; and that those who had fairly and 
properly contributed their full share to the 
remuneration of the patentee, would be left 
^entirely at his mercy, and completely, within 
his power, from the time his monopoly was 
renewed, while those who had contributed 
• nothing to sucb remuneration would be care- 
fully protected against loss? Is it possible 
fthat no such protection was intended to be 
extended whenever the patent was for a pro- 
cess, or when, by fire, or other accident, the 
.machines which the parly had a right to use 
.were destroyed just prior to the exph'ation 
-of the original term? In this connection, it 
must be observed, that the authority to re- 
new, confeired by tlie section,, extends to 
.patents issued before the passage of the act 
-which contains it; and that the clause insert- 
,€d for the protection of assignees and gran- 
tees was intended to protect, aliiie and equal- 
-ly, the assignees and grantees of the light 
•to use patented inventions, whether they be- 
rcome such assignees or grantees before or 
alter the passage of such act. If congress 
was careful to prevent injustice in the cases 
referred to by the learned justice in Wilson 
v. Rousseau [supra], it can hardly be sup- 
posed that it was less careful of the rights 
of those who had paid the patentee or his 
grantee, to his full satisfaction, for the right 
'to use the invention patented during the 
whole period of his monopoly, and had made 
iinvestments, and changed their business, in 
.the full confidence that, when the patent 
^should expire, they would be entitled to the 
-um*esti*ained use of such invention, and 
.'would be able, for a considerable period aft- 
er the expiration of the patent, to avail them- 
.'selves of the advantages of their previous 
investments, as weU as of their superior skill 
and greater experience in securing fair prof- 
its, notwithstanding the increased competi- 
•tion which the termination of the monopoly 
would be likely soon to create. 

But, it may be said, that the- clause under 
consideration is more important in respect to 
patents subsequently issued or assigned; that 
.'the constiniction to be put upon it should be 
-mainly determined by considerations connect- 
ed with the interests of those claiming imder 
•such patents or assignments; and that as- 
signees and grantees of the right to use, ob- 
<taining their rights after the passage of the 
-act, purchase with reference" to this provision, 
.'and either pay a less price, because the right 
'purchased expires with the original term of 
-the patent, or pay a higher -price,- and seem-e. 
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at once the right to- use" under both the origi- 
nal and extended terms. 

While it must be conceded that the Injus- 
tice produced by the construction sought to 
be maintained by the plaintiff, is most man- 
ifest in respect to persons who had become 
assignees and grantees of the right to use 
a patented invention prior to the passage of 
the act of ISBG, I do not perceive tliat there 
is any reason for adopting such 'constraction, 
even as against those who subsequently be- 
came such assigniees and grantees. 

Congress legislates upon the subject of 
patents under the provision of the constitu- 
tion which declares that congress shall have 
power "to promote the progress of science 
and useful arts, by securing, for limited 
times, to authors and inventors, the exclusive 
right -to their respective writings and dis- 
coveries." The patent acts have been passed 
for the promotion of the useful arts, for the 
ultimate benefit of the public, and not for 
the sole benefit of inventors and patentees. 
It is the policy of the government, and the 
intention of the acts of congress, to promote 
the progress of the useful arts by ofl'ering re- 
wards for useful inventions. These rewards 
-have been hitherto offered in the form of 
special and exclusive privileges for a lim- 
ited time. It is for the ultimate benefit of 
the public that such privileges are granted, 
. allowed to operate, and protected for limited 
times, for the direct benefit of inventors and 
their assignees and grantees. But there is 
another and less remote public object to be 
attained by the privileges and protection thus 
afforded. These privileges are gi'anted for 
•the additional pm*pose of inducing inventors, 
and their assignees and grantees, to make 
the required expenditures and investments in 
-order to put the patented inventions in prac- 
tice, and thereby to give -the public the bene- 
fits to be derived from a sucessful use of 
the inventions, at the earliest day, and to the 
fullest extent, required by the public inter- 
ests. The value of most inventions is, at 
first, quite uncertain, and the success of 
those undertaking to put them in practice is 
by no means sure. In very few cases can the 
-inventor hold and exercise all the privileges 
conferred by his patent; and his own and 
the public interests alike require that he 
should sell, assign, or grant portions of such 
privileges to others. If the purchaser of 
such privileges must necessarily pay an in- 
a'eased price, in order to secure a risjht to 
use the invention during an extended term 
which may never be gi-anted, or inciu* the 
•risk of being placed at the mercy of the pat- 
entee, and subject to such extortionate de- 
•mands as the cupidity, caprice, or malice of 
the patentee may suggest, as soon as the 
original term has expired, the patentee will 
.find fewer persons disposed to purchase, and 
he will receive, during the original term, less 
remuneration. The public will, therefore, 
suffer by the delay in bringinjv the invention 
■into .practical, and- general use, and by the 
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greater probability that persons using the in- 
vention will be compelled, for an extended 
term of seven years, to pay tribute to tlie 
patentee. As the value and success of pat- 
ented inventions is thus, at best, exceedingly 
doubtful and uncertain, making it already 
sufficiently difficult to find business men and 
capitalists willing to take the risk of pur- 
chasing a right to use an invention, and of 
making the other investments necessary to 
put it in practice, coiu'ts should not, unnec- 
essarily, interpose additional obstacles in the 
way of such purchases, or needlessly aid- in 
preventing a patentee from receiving, at the 
earliest possible period, a full remuneration 
for his time, ingenuity, and expense bestowed 
upon his invention, whilst the public is, at 
the same time, realizing the earliest and 
greatest benefits from its use under the pat- 
ent, and securing, without injustice to the 
patentee, its free use immediately after the 
original term of the patent has expired. 

There is another consideration which 
should, perhaps, have some weight in deter- 
mining this question of construction. The 
renewal or extension is granted only because 
the patentee has not received a sufficient re- 
muneration for the time, ingenuity and ex- 
pense bestowed upon his invention. It is for 
this reason only that he is autliorized to make 
further demands upon the public; and tliis 
reason for renewal does not generally exist, 
unless the just rights of the patentee have 
been infringed, and his profits under tlie pat- 
ent have been expended in the prosecution of 
suits to establish and maintain his rights. 
His assignees and grantees, having recog- 
nized his rights, and paid the agi-eed remu- 
neration for the right to use his invention, 
have already contributed their shares to- 
wards his remuneration, and should there- 
fore be permitted to continue the use of the 
invention after the expiration of the original 
term of the patent, precisely as though it 
had not been renewed, instead of being 
placed on the same footing with those who 
have resisted and infringed the legal rights 
of the patentee. 

The terms of the clause under considera- 
tion are certainly broad and general and ap- 
propriate enough to secure the just rights of 
all who can be regarded as assignees or 
gi-antees of the right to use the patented in- 
vention, whether under a purchase of a ma- 
chine, or a direct assignment or grant of a 
limited or unlimited right to use; and the 
equities of the case and the policy of the 
patent laws requu-e, that the clause should 
be so construed as to give such secm*ity. The 
protection which it affords is limited to those 
who have a right to use; and, in the con- 
struction and operation of the clause, it may 
well be limited, and, I think, should be lim- 
ited, to the exercise of that particular right, 
although the persons holding that right may 
also have held, dm*ing the original term, 
the exclusive right to use, to make, and to 
vend. This right to use is protected, con- 



j tinned and secured, only to the extent of the 
respective interests of such assignees and 
grantees therein; and, if the right to use 
before the extension was limited to a single 
state, county, town, or smaller district, it 
continues, under this clause, subject to the 
same limitations. If the right was to use 
only one, two, four, six, or any other number 
of machines, within a particular district, the 
limit in number and resti'iction of place still 
continues. If the only right to use was one 
which resulted from the pm-chase and owner- 
ship of a machine, the right to use is co- 
extensive with the existence of such ma- 
chine and necessarily expires w^ith it, for no 
other right to use has ever been granted or 
assigned to such owner. 

The language of the clause thus clearly in- 
cluding all classes of assignees and grantees 
of the right to use the thing patented, I can 
see no reason for adopting a constmction 
which imposes a linutation or restriction n-f)t 
found in, or suggested by, the language used, 
and which would, in my judgment, be opposed 
to the general policy of the patent laws, inju- 
rious to the public, and manifestly and gi-ossly 
unjust to the large and meritoiious class of 
persons, who, after making due compensation 
to the patentee for his ingenuity, time, and ex- 
pense bestowed upon his invention, according; 
to the extent of the interests purchased, have 
changed their business, and made invest- 
ments, at considerable risk, for the pm-pose 
of putting such invention in practice. I can 
sec no reason for holding that a statute which 
declares, that the benefit of the renewal of a 
patent "shall extend to assignees and grantees 
of the right to use the thing patented, to the 
e.xtent of their respective interests therein," 
must be constnied as though it read, that alt 
the restraints, prohibitions, disabilities, and 
incapacities tliereby created, should extend to 
such assignees and grantees, and as tbough it 
expressly declared, that the only right which 
should remain to such assignees and gi-antee.-?, 
should be one guaranteed by the constitution 
of the United States, and which, consequent- 
ly, could not, by any possibility, be divested 
by an act of congi*ess. , 

But it is said, that in this case, tlie patent is 
for a process, and not for a machine, and 
that, therefore, the clause in respect to the 
rights of assignees and grantees does not ap- 
ply. There is, certainly, nothing in the lan- 
guage used, to indicate that the assignees and 
grantees of the right to use a patented prxicess 
are not to be protected, equally with th^^ 
assignees and gi-antees of the right to use a 
patented machine. The use of the term 
"thing patented,'' instead of "machine pat- 
ented," is evidence of an intention to em- 
brace more, by the more general term, than 
would have been embraced by the more spt,*- 
eific and restricted tei*m; and I can see no 
reason whatever for the distinction now in- 
sisted upon, if I am right in my conclusions 
in regard to the ti'ue construction of ths clause 
in question. The language used is the broad- 



[7 Fed. Cas. page 277] 



DAY (UNITED STATES v.) 



est and most general that could have been 
used, to embrace patents of every class, and, 
in my judgment, tlie right to use the "thing 
patented" is equally secm*ed, whether the 
patent Is for a process, a machine, or a manu- 
facture. 

In the case ot McGlm-g v. Kingsland, 1 
How. [42 U. S.] 202, referred to with approba- 
tion (or at least without disapprobation) in 
Wilson V. Uousseau, the defendants claimed a 
right to use a patented process, imder the 7th 
section of the act of March 3, 1839 (5 Stat. 
354), which declares "that every person or cor- 
poration who has, or shall have, pm-chased or 
constructed any newly invented machine, 
manufactm'e, or composition of matter, prior 
to the application, by the inventor or dlscov- 
erer, for a patent, shaU be held to possess the 
right to use and vend to others to be used, 
the specific machine, manufacture, or compo- 
sition of matter so made or purchased, with- 
out liability therefor to the inventor, or any 
otiier person interested in such invention." 
The supreme court held,* that the defendants, 
who had used the invention before the patent 
with the inventor's consent, founded upon a 
sufticieut consideration, had a right to con- 
tinue the use of the invention after the in- 
ventor had obtained a patent and assigned it 
to the plaintiffs. 1 am unable to see any 
gi'ound for adopting in this case the con- 
sti'uctjjon insisted upon by the plaintiff's coim- 
sel— a construction entirely d.fferent from that 
which the ordinary Interpretation of the 
clause in question seems necessarily to re- 
quire—when tlie supreme court, in McClurg 
V. Kingsland (for reasons similar to those 
wliich seem to require that the language of 
congress should he alLowed to extend to all 
the cases within the scope of its language 
by the ordinary rules of interpretation), con- 
strued language much more i*estrictive and 
specific, so as to embrace cases which were 
not embraced by the litenil terms of the stat- 
ute then under construction. 

It is impossible not to see that the language 
of the statute tmder which the defendants in 
McClurg V. Kingsland [supra] rested their de- 
fence, afforded much stronger grounds for ex- 
cluding from its operation a mere process, or 
for holding that the right could not exist, inde- 
pendently of the existence of the specific ma- 
chine with wliich it was acquired, than can 
be found in the language used in tlie ISth sec- 
tion of the act of 1S3G. There is no indica- 
tion, in this act of 1830, that any distinction 
between a patent for a machine and a patent 
for a process was intended. But, under tlie 
act of 1839, upon which the question decid- 
ed in McClurg v. Kingsland arose, the persons 
who are to have the continued right to use, 
notwithstanding the subsequent patent, are 
those "who have purchased or consti-ucted 
any newly invented machine, manufacture, 
or composition of matter;" and the right ex- 
pressly conferred is only the right to use "tlie 
specific machine, manufacture, or composition 
of matter, so made or pm-chased." in the 



same connection, the right to vend to otliprs 
to be used is given to the same extent (if the 
literal expressions of the section are to con- 
ti-olj as the right to use; and it can hardly 
be supposed that tbis right would be extended 
beyond the specific article so made or pur- 
chased. The language of the act of 183!), 
therefore, affords some gi'ounds for the con- 
clusion, that the right to use, given by that 
act, must expire with the specific machine, 
manufactm'e, or composition of matter which 
was made or purchased prior to the patent, 
although the comt did not consider such 
gi'ounds sufficient to justify them in adopt- 
ing a construction which was opposed to the 
general policy of the patent laws, and would 
probably defeat the real intention of the 
national legislature. 

In fine, my conclusion is. that if the question 
presented in this case had been fully dis- 
cussed and necessarily considered by the court 
in tlie case of Wilson v. Rousseau, the right 
claimed by the defendants in this suit would 
have been recognized and estJiblished; and 
that the language which appears to Susfciin 
the doctrines insisted upon by the plaintiff's 
counsel, then and since used by the justices of 
that com-t, lias been so used, without the 
learned justices who used the same having 
considered the class of cases to which the 
case now under consideration belongs. 

If 1 am right in these conclusions, the bill in 
this cause must necessarily be dismissed. If 
the defendants have the right to use. the 
plaintiff cannot restrain that use by injunc- 
tion, or have a decree against the defendants 
for tlie profits of such use. If the machine 
used was one which its previous owner had 
a right to use only in other territory, and had 
no right to sell, it can make no difference; 
for this suit respects only the right to use. 
Even if the defendants have constructed a 
new machine without right, and in violation 
of tlie renewed monopoly to malie and vend, 
the plaintiff must bring his action at law for 
damages, instead of his bill in equity for an 
injunction, and an account for use and profits. 

The plaintiff's bill must be dismissed, with 
costs. 

This case was taken, by appeal, to the su- 
preme court of the United P'ltes. wher'? it is 
reported as Day v. Union India-Tinbber Co., 20 
How. [(!! U. S,] 216. The decree of the court 
below was affirmed, but the supreme court did 
not pass upon aiiy of the questions discussed in 
this opinio u. 

[NOTE. For other causes involving this pat- 
ent, see Day v. New Ensjiand Car Co., Case No. 
3,aSfi: Day v. New En-jland Car-Sm-in<r Co., 
Id. 3.GS7: Day v. Candee. Id. 3,070; Day v. 
Union India-Rubber Co.. 20 How. (01 U. S.) 
21(;: Day v. Boston Belting Co., Case No. 3.- 
G74; Day v. Hartshorn. Id. 3,GS3; Hartshorn 
v. Day. 19 How. ffiO U. S.^ 2^1; Ch,^'^^^ v. 
Boston Belting Co., 22 How. (G3 U. S.) 217.] 
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Case No. 3,692. 

DAY et al. v. T\'ALLS. 

[35 Leg. Int. 4G8.] ^ 

District Court, E. D. Pennsylvania. Nov, 30, 

1878. 

TkAPE-MaRKS— JUUISDICTION OF DISTRICT CoURT. 

[Tliis was a suit by Day & Frick against P. 
WaUsJ 

Mr. Bucliley, for complainants. 
Peii'ce Archer, Jr., for defendant. 

Held by CADWALADER, District Jud^e, 
following tlll^ case of Leidersdorf v. Flint 
[Case No. 8,210], that the United States dis- 
ti'ict court has no jurisdiction to entertain con- 
flicts over trade-mai'ks. 
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Case No. 3,693. 

DAYTON T. WRIGHT et al. 

[2 Ban. & A. 449; = 11 O. G. 197.] 

Circuit Court, N. D. Illinois. Oct. Term, 1876. 

Res Judicata — Parties and Phi vies — Decree in 
Patent Case. 

1. "Wright and another defendant were en- 
joined by the circuit court in another circuit 
from manufacturing a sieve infringing Mann's 
patent. Pendente lite Mann died; the suit was 
revived by his executor; the defendants were 
det-r^'e to have infringed Mann's patent, and the 
case was referred to a master to assess dam- 
ages. Complainant purchased the patent, and, 
before the master's report came in, filed this 
bill in this court against AVright and one Her- 
ring, whom, since the decree in the former suit, 
Wright had associated with him in same manu- 
facture liere: Held, that complainant is in priv- 
ity to the decree in the former suit, and that 
Wright and his present partner Herring are also 
in privity thereto, so that each of them is bound 
thereby. 

2. The defendants in this case denied the va- 
lidity of the patent, and alleged some instances 
of prior use not set up in the former case, but 
only cumulative upon the sa^ne point: £feZ(7,that 
the parties and subject-matter, being before the 
court in the former case, the defendants would 
be bound by its decree, and that as only an in- 
terlocutory decree had been entered therein, this 
court must presume that if new evidence had 
been discovered material to the issue, the former 
case would be opened and the new proof let in 
on proper application to that court. 

[This was a bill in equity by George B. Day- 
ton against George Wright and others for the 
alleged infringement of letters patent No. 
130.514, granted to one R. J. Mann, August 
13, 1872. On motion to dissolve a preliminary 
Injunction.] 

Coburn & Thacher, for complainant 
West & Bond, for defendants. 

BLODGETT, District Judge. This is an ap- 
plication to dissolve an injunction which was 
granted some time since, enjoining the de- 

* [Reprinted by permission.] 

v= [KepDrted by PJubert A. Banning, Esqt, and 
Henry Arden, Es<[., and here reprinted by per- 
mission.] 



fendants, George Wright & Co., from- manu-t 
facturing a certain kind of sieve, which, it 
is alleged, was in violation of the patent 
granted to one Mann, and now held by the 
complainant 

It appears from the pleadings and proofs^ 
that a patent iu due form, was granted to 
Mann for a specific method of consti'ueting 
a wire sieve with a metallic rim, the device 
consisting of the mode by which the wire- 
gauze was fastened into the rim. During bis 
life-time Mann commenced a suit in the Unit- 
ed States circuit coui-t for the western dis^ 
trict of Missom-i, against Wright and anotlier 
defendant to enjoin an alleged infringement 
of this patent Wright and bis codefendant 
answered the bill filed in that com-t, and two 
issues were made up— First, whether there 
was an infringement; second, whether the 
device of Mann wat. novel and patentable. 
Pending this suit Mann died, and the suit 
was revived by his executor. Testimony was 
fallen, and the case was brought to a hearing 
a few months since, and a decree made find- 
ing that the defendants had infringed the pat- 
ent, and that the patent was valid. The case 
was then referred to a master for tlie purpose 
of assessing the damages, and it would seem, 
from the record produced here, to be still 
awaiting tlie master's report After the entry 
of this decree, this bill was filed against the 
defendant Wright and his codefendant, who 
since said trial had eng.iged in the same man- 
ufactm'e here. The complainant has pur- 
chased from Mann's administrator the right 
to this patent aud now holds the same. 

I have no doubt therefore, but that he 
stands in full privity to this decree, and that 
the defendant, Wright, is also bound by the 
decree as a privy thereto. I am also of the 
opinion that the other defendant, Wright's 
present partner, is so far in privity with the 
former case by his partnership relation to 
Wright, that he is also bound by this decree, 
as I do not think Mr. Wright can escape the 
force of the decree by associating another 
person with him. 

The defendants now seek to reopen the 
whole conti'oversy by denying the validity of 
the patent alleging some instances of prior 
use of the device not set up in the former 
case, but, at most only cumulative upon the 
same point This, I think, cannot be allowed. 
The parties and subject-matter were properly 
before the Missom*i court and must be held 
bound by its decree, so long as the same re- 
mains in force. Tliat being only in one sense 
an interlocutory decree, this court must pre- 
sume that if new evidence has been discov- 
ered material to the issue, the case would b6 
opened, and the new proof let in on projier 
application to that court 

Entertaining these views, I must refuse to 
dissolve this injunction, leaving the injunc- 
tion in force until a final hearing of the case, 
and a more full ai'gument 
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Case TTo. 3,694. 

The D. G. SALISBURY. 

[Ole. 71.] ^ 

District Court, S. D. New York. Nov. Term, 

ISM. 

Matittime Liexs — What are Maritime Services 
— Vessel Towed on' Tide Waters — Wages of 
Master. 

1. A njariner, renilerinfr services on board of 
a vessel carrying coal between Philadelphia and 
New-York, upon tide waters, though she be 
stiipped of sails and masts, and be towed by 
steamboats, may proceed in rem against such 
vessel for his wages. 

2. Plvery service rendered by a mariner, con- 
tributing, in contemplation of law, to the man- 
agement, safety or benefit of the vessel, is so 
far maritime as to carry a privilege against the 
vessel. 

[Cited in The Norfolk, Case No. 10,297.] 

3. The services will be deemed maritime if 
substantially performed on waters within the 
Cuo ui- uuvv ol cue tide. 

[Cited in The General Cass, Case No. 5,307; 
The AUautic, 53 Fed. GOO.] 

4. If the services of libellant were those of 
master, or were merely those of tak'ng and dis- 
charging cargo at the wharves, and in no way 
connected with the navigation of the vessel, the 
lien would be denied. 

A. Nasli, for libellant 

G. R. J. Bowdoin, for claimant 

BlfiTTS, District Judge. The boat was ar- 
rested in rem for services by the libellant on 
boaixl, in loading, navigating and unlading 
ber. It was admitted by the respondent tbat , 
five dollai-s was due for his labor; and the 
question raised and discussed by counsel is, 
whether the libellant for this claim has a 
lien upon the vessel which can be enforced 
In this court The boat is of about forty-four 
tons burden, and is licensed and enrolled as a 
coasting vessel. Her employment, since the 
libellant was attached to ber, has been in 
transporting coal from Philadelphia to New- 
York by the way of the Delaware river and 
the Raritan canal and river. She is towed 
by steamboats to, througti and from the 
canal, and the. men on board perform no 
other seamen service in her navigation on 
tide waters than aiding in steering ber at 
particular times of tide, and occasionally at 
particular points on the passage. The case 
is distinguishable from that of Davis v. The 
Enterprise [Case No. 3,632], decided in this 
court in October, 1842, and the cases before 
Judge Randall, in the Pennsylvania district 
court, cited on the argument for in each of 
those cases the hiring was essentially for 
sei-vices on canals, and those rendered on 
tide water were merely incidental. Here, so 
far as the circumstance of the locus affects 
the question, tlie principal .service was to be 
rendered in navigating to and from the canal 
on tide waters. In reducing the controversy 
to this point there is left for consideration 
only the inquiry, whether these particular 
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services were of a maritime character, and 
on board a vessel subject to the maritime 
privilege. 

The claimant contends that tbe circum- 
stance of the boat not being self-impeUed 
takes her out of the class of vessels subject 
to liens for wages. If she was used chiefly 
on a canal or internal waters, or only as a 
lighter in removing cargo to or from a ves- 
sel, or in carrying produce to market and 
managed by landsmen; or if she -was one of 
those small floats or craft attached to other 
vessels, and employed in no other way than 
as adjuncts or assistants to sucb vessels, the 
boatmen might have a difficulty in maintain- 
ing a lien upon her for their labor. Should 
this be so in respect to equivocal cases of that 
dass, it seems to me there is a difference 
between them, and one where a vessel has 
all the properties of a sea vessel except the 
use of self-propelling means; and that an ex- 
emption fi'om lien placed on the latter cir- 
cumstance must be attended with great per- 
plexity and ambiguity in its application. If 
a vessel of forty-four tons burden, employed 
in carrying freights coastwise from one state 
to another, because having no saUs or pro- 
pelling machinery is excluded from the class 
of maritime vessels, what principle would 
bring one of ten or twenty times tliat bur- 
den, under like circumstances, within the 
class? Or upon what basis is the rule to 
be established, that upon vessels not having, 
or not using self-propellmg means, the boat- 
men or hands can have no lien, while upon 
the other class they shall have a cbarge, with 
the right of enforcing it in admiralty? 

I assume it will not be conti-overted, that a 
ship or schooner, brig or sloop, with all her 
rigging and taclile on board, would be sub- 
ject to the lien of her crew for wages, though, 
towed by a steam vessel from Philadelphia 
to New-York, and never, in any way, on tlie 
voyage, employing her sails, or even hav- 
ing her rudder moved by the crew. The kind 
or amount of duty performed by the men on 
shipboard in no way determines the char- 
acter of their remedy. They are there to 
serve as directed, and those engaged in the 
lowest and least valuable gi-ades of service 
have a common privilege for the recoveiy of 
their wages with pilots, sub-ofiicers and sail- 
ing masters. And in' relation to the craft it- 
self, there is no distinction between one so 
equipped, and the like vessel stripped of sails 
and masts. And accordingly, should it be- 
come the course of the coal-trade between 
Philadelphia and New-York to dismantle of 
rigging and spars the large vessels now em- 
ployed in tbat navigation, and using only 
their hulls, have them towed by steam-tugs, 
the men engaged in the management of such 
vessels would be no less entitled, because of 
that change of apparel and method of man- 
agement to proceed against them in rem for 
the security of their wages. It is never a 
question how far one shipped to sea duty 
actually aids in the navigation of a vessel, 



[Reported by Edward R. Olcott Esq.] 



D. C. SALISBURY (Case Ko. 3,694) 

or in ^'hat way his services are renderod, la 
order to determine his right to a lien. If he 
is attached to her, ready to render such sei-v- 
ices as may be required of nim in his place, 
it is sufficient; every service rendered on 
board which contributes, in contemplation of 
law, to the management, safety or benefit of 
the vessel, has a maritime character and priv- 
ilege. Thus stewards, carpenters, chamber- 
maids and surgeons have their lien for wages 
the same as if stationed before the mast; the 
law regarding the ship's complement as a]l 
ministering to the aid and protection of the 
vessel on her voyage, and never stopping to 
ascertain or inquire the quality or value of 
the sei-vice of the one in comparison with 
that of another. 

In the case of tlie steamboat Thomas Jeffer- 
son, the supreme com-t held that the sei-vice 
was to be deemed maritime, if substantially 
performed on watei-s within the ebb and 
flow of the tide. 10 Wheat [23 U. S.] 428. 
This was no doubt decided essentially in re- 
spect to services, admitted to be of a mai-i- 
time character, if performed at sea; but yet 
the case carries an import beyond any spe- 
cial regard to the kind of labor, and implies 
that the ship's company any way employed 
in duty on board on tide waters, are enti- 
tled to the privilege. Judge Hopliinson 
struggled earnestly to discover a rule which 
should fix with precision the discrimination 
between services essentially maritime, and 
those claimed to be such from being merely 
performed on shipboard at sea or on tide 
water,— Thacliarey v. The Farmer [Case No. 
13,852]; Trainer v. The Superior, [Case No. 
14,13G],— and was free to acknowledge his 
want of satisfaction with the effort. ,He 
may have suggested instances not falling 
within the docti-ine, but his admission of 
the scope of the rule is ample enough to 
embrace the case of a crew attached to a li- 
censed coaster, passing from state to state 
through tide water. He concedes that it ap- 
plies to river craft navigating the Delaware 
on tide water, and its force would not be 
diminished if the vessel, adding thereto the 
transit of a canal, performed another tide 
water voyage to tlie place of her destination. 
I suppose that there is no ground for question 
that this coal boat, employed as a freighter, 
would be subject to a lien for the libellant's 
wages on board, if she had been worked on 
her voyage by aid of his bodily labor, with 
oars or setting-poles; for the law does not 
impart to a service on shipboard the char- 
acter of maritime, for the reason that it is 
applied to the vessel in any special manner, 
or that she is moved by its agency or other- 
wise; nor that the service requires nautical 
experience, or skill, or aid on the part of 
the crew; it is so only because the vessel is 
on a sea voyage, and the crew is employed 
some way to assist in fm-thering it I can- 
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not perceive that there is any difference in 
principle whether the means of motion are 
derived from or conti-olled by the crew, or ai'e 
contx'ibuted aliunde. The quality, or quantity, 
or source of the motive power might enhance, 
diminish or dispense with the labor of the 
crew, but could supply no criterion by which 
to determine whether their sei-vices during 
the passage were maritime in character; 
and I cannot in view of the principles recog- 
nized in the adjudged cases, discover any 
principle governing the question other than 
the simple one before indicated, that the 
vessel is engaged in a maritime voyage, and 
that the party seeking a lien upon her was 
hired and rendered services on board con- 
nected with hei- employment 

In the case of The Ontario [case unreport- 
ed], decided in this com-t in 1838, and affirm- 
ed on appeal to tlie circuit court, the lien was 
denied for two reasons: (1) That the libel- 
lant, if connected with the boat in any 
manner, was so as master, and not as a 
hand or mariner; and (2) because the services 
were merely those of taking in and dischar- 
ging the cargo at the whaiwes, and in no way 
connected with the navigation of the vessel 
on tide water. But it seems to me, upon 
the brief sketch of facts furnished in tli:s 
case, that I am to regard the libellant as 
hired to perform ail the services on board 
this vessel required in her loading and un- 
loading, an.l in effecting her passage up the 
Delaware, on tide water, down the Raritan, 
through the Kills, and across New- York Bay, 
all also tide waters. In this shape of the 
case, his right and remedy cannot be af- 
fected by the method of her being propelled, 
or the degi-ee of aid contributed by him to 
her navigation. The demand is trivial in 
amount but the principle which determines 
it must be the same as would have governed 
the case had a whole year's wages been in 
arrear. This case also in some measure 
illustrates the utility of the rule as applica- 
ble to vessels of this desaiption. The an- 
swer denies the right of the person hiring the 
libellant to give him any security on the 
vessel for his wages; and without this rem- 
edy, men of his class might often be put 
to great difficulty and expense in finding and 
charging the proper persons witli the pay- 
ment of their earnings. If it is understood 
that the vessel stands responsible on such 
contracts to her men, it gives the assurance 
of prompt and full payment for their labor, 
and this important and growing branch of 
trade, as well as others under like circum- 
stances, wUl have at command all the serv- 
ices that may be demanded to insure its 
active and profitable prosecution, I shall, 
therefore, order that the libellant recover 
five dollars, the balance of wages admitted 
to be due him, and summary costs, to be 
taxed. 
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Case Wo. 3,694a. 

DEACON T. SEWING MACH. CO. 

[14 Reporter, 43.] ^ 

"Circuit Court, E. D. Pennsylvania. June 20, 

1SS2. 

Phactice— Service op tSunpoEXA in Equitt — 
Equity Rules 13 and 15. 

A service of a subpoena in equity by a person 
■other than the marshal, unless specially appoint- 
•ed by the court, is bad, and will be set aside on 
-motion. 

In. equity. Motion to set aside service. 
The affidavit of seiTice of the subpoena 
allowed that the subpoena had been served 
by a clerk. 

John H. Sparhawk, Jr., and Edwin P. 
ISagh, for tlie motion, cited rules 13 and 15 
■of the supreme court in equity. 

E. Swayne and, Geo, E. Bucldey, for com- 
plainant, acquiesced. 

BUTLER, Disti-ict Judge, in delivering the 
•opinion of the court, said: There is no doubt 
that all process must be served by the mar- 
shal. Service by another person is not suffi- 
cient unless he is specially appointed under 
tlie rule of com*t Motion granted. 



Case "No. 3,694b, 

DEADRICK V. HARRINGTON. 

[Hempst. 50.3 - 

Superior Court, Arkansas Territory. Oct., 
1S27. 

Justice Judgment — Revehsal — Formal Defects. 

1. Unless it appears that a jury was required, 
and refused by the justice, the judgment will 
not be reversed. 

2- The expression, "I give judgment," in- 
cludes the technical and formal words of a 
juJgmeut, and is sufficient. 

Certiorari to Arkansas circuit court 
[This was a suit by J. G. Deadrick against 
John Harrington.] 
Before JOHNtSON and TREMBLE, Judges. 

OPINION OP THE COURT. This case 
"was brought, before the circuit court of Ar- 
kansas county, and certified to this com't be- 
cause the judge of that court liad previously 
appeared as attorney for the plaintiff before 
the justice of the peace. We think it neces- 
sary to notice only two points in this case. 
The first point was, that it does not appear 
that the parties dispensed with a ti'ial by 
jury. To authoiize this court to reverse the 
judgment of the justice, we think, under the 
statute, it ought to appear that the plaintiff 
required a jury, and that it was refused. 
Secondly, the court are satisfied that the 
judgment entered by the justice is substan- 
tially good. The parties are identified, the 
sum is certain; and the only objection is, 

^ [Reprinted by permission.] 

' [Reported by Samuel H. Hempstead, Esq.] 



that the justice has said, *T give judgment," 
instead of saying, "It is considered that the 
defendant have and recover of the plaintiff." 
In using the word "judgment," the justice 
has included the more technical and formal 
words. His language is sufficiently certain, 
at least, as much so, as if a jury should say, 
""We find for the defendant" Judgment af- 
firmed. 



Case 2^o. 3,695. 

DEAKIN v. LEA et al. 

[11 Biss. 27.] ^ 

Circuit Court, N. D. Illinois. Dee. Term, 1S79. 

Removal of Causes — When One Party is a 
FoREjGNEK — Remanding Cause— Effect of En- 
tering Limited Appearance in State Court 
— Wren Cause Will be Remanded— Damages 
ON Injunction Bond— When Awakded. 

1. If a citizen of a foreign country brings suit 
in a state court against a citizen of the state, 
the latter may remove the cause to the federal 
court under the first clause of section 2 of the 
act of 1875 [18 Stat. 470]. 

2. But the last clause of section 2 of the act 
of 1875 authorizes removal only in suits be- 
tween citizens of difEerent states, and does not 
apply to foreigners. 

3. Where a subject of Great Britain brought 
suit in the state court upon a joint and several 
bond, against a citizen of the state of Illinois 
and two other subjects of Great Britain; 
and the citizen of Illinois entered his general 
appearance in the state court and the two 
defendants subjects of Great Britain, no serv- 
ice being had, entered their appearance by 
counsel, in the state court, solely for the pur- 
pose of petitioning for a removal of the cause; 
and thereupon all three defendants did peti- 
tion for removal, and removal was had, it 
was held that as the bond was executed in a 
suit in, and under the order of this court the 
federal court would retain jurisdiction, and 
would not remand the cause. 

4. If a suit has been removed from the state 
to the federal court it will not be remanded un? 
less it appears to the satisfaction of the court 
that it has no jurisdiction. 

5. Whether a suit can be maintained upon an 
injunction bond given in the feJer.il court, under 
a general order of the court, conditioned "'to pay 
all damages and costs that may be awardei 
* * * upon the dissolution of said injunction," 
when no damages were awarded by the court, 
at the time of the dissolution, in the light of 
the statutes of Illinois and the decision of the 
United States supreme court in Bein v. Heath, 
12 How. [53 U. S.] 168, discussed but not de- 
cided. 

G. In such case however if the state court 
would be compelled under the s*-itutes to sus- 
tain I ha suit, the federal court ought to be bcunJ 
by the same rule. 

C. E. Pope, for plaintiff. 

Hem*y T. Rogers, for defendants. 

DRUMMOND, Circuit Judge. Prank Dea- 
kin, a subject of the queen of Great Britain 
and Ireland, brought a suit in the state court 
on a bond, against Charles W. Lea, James D. 
Perrins, also subjects of the same sovereign, 
and John Crerar, a citizen of the state of Illi- 

* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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nois. The bond- was executed in August, 
1878, and was given under an order entered 
in a suit pending in this court, where Lea and 
Perrins were plaintiffs, and Deakin was de- 
fendant [see Case No. 8,154 and 13 Fed. 574], 
and in consequence of the continuance of an 
injunction which had been issued by this 
court ajrainst the defendant. The defend- 
ant Iiaving made application to the court for 
further security upon the continuance of the 
injunction, the bond in controversy in this 
case was given in the penalty of five thou- 
sand dollars. The order of the court was 
simply that a bond should be given by the 
plaintiffs, with security to be approved by 
the court. Neither the form nor the condition 
of the bond was prescribed by the court in 
its order. The condition of the bond which 
was actually given was as follows: that the 
obligors "shall well and truly pay, or cause 
to be paid to the said Frank Deakin or his as- 
signs all damages and costs that shall be 
awarded against said Lea and Perrins, com- 
plainants, and in favor of said defendant 
Frank Deakin upon the ti'ial or final hearing 
of the said cause or upon the dissolution of 
said injunction by reason of the wrongful or 
improper issuance of the same." 

Greraa- entered his general appearance in 
the state court. Lea and Perrins, by their 
council, entered an appearance in the state 
court, as they said, solely for the purpose of 
petitioning the court for the removal of the 
cause to this court; and thereupon Creriu 
filed a demurrer to the declaration in the ease, 
and then all the defendants joined in the pe- 
tition for the removal of the cause to this 
court; and tliey all executed the bond re- 
quired by law in cases of removal. Under 
these circumstances, the case came into this 
court and is now pending here. 

An application is now made by the plaintiff 
in the cause to remand it to the state court 
on the ground that this court has no juris- 
diction. The jurisdiction of this cause must 
be sustained on one of two gi'ounds; either 
because of the citizenship of the parties, or 
on account of the subject matter in conti'o- 
versy. If this suit be considered as an action 
against Crerar only, and that Lea and Per- 
rins have simply joined him for the purpose 
of removing the suit to this court, and are 
not in court for any other purpose, then tliere 
can be no doubt that this court would have 
jurisdiction of the case; for if it had been a 
suit against him alone, without naming Lea 
and Peirins, he undoubtedly could have re- 
moved the cause to this court under the sec- 
ond section of the act of 1S75. 

It is claimed now by the counsel of the 
defendants that the only object of Lea and 
Perrins was to remove the suit to this court, 
and that they did not enter their appearance 
for any other purpose; and that there was, 
therefoi'e, no general appearance so as to 
make them subject personallj' to the jin*is- 
diction of the court- There may be some 
doubt whether what they have done does 



not constitute a general appearance in the 
cause, and whether it is necessary for them 
to appear, by pleading or otherwise, in order 
to give this' court complete jurisdiction of 
their persons; but as there hiay be a doubt 
as to what is the effect of the action on the 
part of Lea and Pei'rins, I do not feel in- 
clined on that account to send the case back 
to the state court, and particularly when the 
bond in this ca-se is a several as well as a 
joint bond, and each party is severally liable 
for the whole amount of the damages which 
may be recovered upon it. It is undoubted- 
ly ti'ue, however, that the last clause of the 
second section of the act of 1875 does not 
provide for a case where there is a separate 
controversy between a subject of a foreign 
government and a citizen of one of t^e 
United States, but only to a controversy be- 
tween citizens of different states, and where 
the suit is sought to be removed by one or 
more of the plaintiffs or defendants. 

Then in relation to the subject matter of 
the controversy. 

The language of the fifth section of the act 
of 1875 is, if in any suit removed from a state 
court to the circuit court of the United States 
it shall appear to the satisfaction of said 
circuit court after the removal of the cause, 
that such suit does not really and substan- 
tially involve a controversy within the ju- 
risdiction of the said circuit court, then it 
shall proceed no further in the suit, but 
shall remand it to the court from which it 
was removed; so that it has to appear to 
the satisfaction of the court that it has no 
jm'isdiction of the cause before it can be sent 
back to the state court. There is some ditfi- 
culty, I tliink, in this question. This action 
is on a bond executed for the benefit of the 
defendant in the former suit, in consequence 
of the order of this court. It may be that 
the bond was not strictly in compliance with 
the order. It was nevertheless a bond exe- 
cuted because the order of the court was 
made, and in a suit pending in this courts 
and was, therefore, an instrument growing 
out of a conti'oversy in this court, and I am 
not clear that this court has not jiu'isdiction 
of the case on account of the subject matter 
in controversy here. 

The condition of this bond is not in precise 
conformity with the practice of this court in 
injunction bonds. At the same time, as I 
have said, the object of the com*t and of the 
parties it is to be presumed, was to give 
indemnity to the defendant in the cause. I 
am inclined to think that prior to the passage 
of the act of ISGl in this state this bond 
would have been a valid bond, upon wliich 
an action would have been mainfciinnble in 
the courts of this state tmder the last clause 
of the condition, "to pay all damages ancE 
costs that may be awarded * * * upon the- 
dissolution of said injunction." 

There are various decisions of the courts of" 
this sfctte, prior to the passage of the act of 
ISUl, in which it was decided that where 
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language like- this was used, viz: "all damages ] 
and costs that may be awarded in case of the 
dissolutiou of the injunction," it was not nec- 
essary that the damages should be awarded 
by the court in which the cause was pending 
jiud in which the bond was given (Ryan v. 
Anderson, 2o 111. 372; Hibbai'd v. McKindley, 
23 111. 240; Brown v. Gorton, 31 ni. 417; Ed- 
wards V. Edwai'ds. Id. 478; Phelps v. Foster, 
18 lU. 309; Russell v. Bogers, 56 lU. 17G), 
and that it might properly refer to the case 
of damages awarded where a suit was 
brought upon the bond; and it seems to 
ine where they have held otherwise, as they 
Jiavo in some cases since, it was because of 
the effect given to the act of ISGl, by which it 
was competent for the party, where the in- 
junction was dissolved, to ask the court to as- 
sess the damages which he had sustained in 
consequence of the issuing of the injunction; 
and since the act of 1S74 and the proviso con- 
tained therein (Rev. St lU. c. G9, § 12J that a 
failure to assess damages shall not operate as 
a bar to an action on the bond, and which 
seems to have been passed in order to meet 
some of the decisions of the supreme com*t 
of this state, it may be, I think, a veiy ques"- 
tionable matter whether or not, if this bond 
had been filed in a case in the state com-t, it 
would not have been a valid bond, and the 
breach would not have been complete if ther^ 
had bsen damages sustained, although the 
com*t did not award any damages upon the 
dissolution of the injunction. Of coiu'se, it is 
to be understood that the order for the disso- 
lution of the injunction which was issued 
and during the pendency of which the bond 
was given, was made by this court. 
. I think it proper to state tliat at the time 
of a consultation between Judge Blodgett 
and myself as to the i,ffect of the decision of 
the supreme com't of the United States in 
Bein v. Heath. 12 How. [53 U. S.] 1G8 (when 
suits on some of these bonds were pending 
before him), I was not awai'e of the proviso 
in the act of 1874, and I am not now prepared 
to say how far that fact, if it had been 
brought to my knowledge, would have modi- 
fied my opinion as to the effect of the case 
of Bein v. Heath. At any rate, I am inclined 
to think, in view of what the supreme com*t 
of the United States said in that opinion 
that it may become a very serious question 
whether this might not be a valid bond, by 
virtue of the proviso in the act of 1874, not- 
withstanding that case, and I should very 
much like to have the opinion of the supreme 
court taken upon the order by which as 'I 
understand the demm*rer was sustained in 
those cases and the suits dismissed. In the 
consultation which Judge Blodgett and I hfid 
upon that case, before he called my attention 
to Belu V. Heath, I stated to him I thought 
that, as at tlie time this bond was executed 
it must be presumed that the parties were 
aware that the court in which the case was 
pending could not assess any damges, we 
fiiust also priisume that-it was contemplated 
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that the damages sustained were to be assess- 
ed in an independent suit brought upon the 
bond; but when the case of Bein v. Heath 
was examined, it seemed as though there 
could not well be any escape from the effect 
of that decision, and that it necessarily ruled 
the cases then pending before Judge Blodgett. 

If this case is sent back to the state com*1; 
we must presume that the decision would be 
such as this court or the supreme com't of the 
United States would "ender. The only ground 
upon which it can be claimed that there 
plight be a difference is, as I imderstand, be- 
cause it may be presumed that the bond was 
given under the law of this state, and under 
the statutes which would apply to it, and 
therefore that a decision of the state com-t 
would be upon a statute of the state, and 
therefore, it would be bound to give effect to 
the proviso of the act of 1874. It would only 
do that upon the groimd that it was effectual 
and binding in a case pending in the federal 
com*ts, and if binding here, it ought to be so 
ruled by this com't a^ well as by the state 
com*t. 

On the whole I am inclined to retain juris- 
diction of the case in this com't, and shall, 
tha'eforei overrule the motion to remand. 

See, also, the succeeding case of Dealdn^v. Lea 
[Case Kg. 3,G9Gj. 



Case IsTo. 3,696. 

DEAKIN V. LEA et al. 

[11 Biss. 34: ^ 14 Ohi. Leg. News. 297.] 

Circuit Court, N. U. Illinois. April 8, 1882. 

JtTUISDICTION OVEtt PeKSOX — APPEARING TO PeTE- 

Tit)N FOH Removal, is Gexekal. Appeakaxce — 
IxJUNCTioN Bonds— AwAUDiNG Damages— Suit 
ox Boxn — Fedekal Puactjce. 

1. If defendants who are not served with pro- 
cess in a suit in a state court enter their ap- 
pearance by counsel solely for the purpose of 
joining in a petition for removal to the federal 
jcourt, "and for no other purpose whatsoever," 
as expressed, and the cause is removed to the 
federal court, such appearance so entered will 
it seems give the court jurisdiction over such 
defendants for all purposes the same as though 
process had been personally served upon them. 

2. Where upon a general order for an injunc- 
tion bond in the federal court a bond was given 
in conformity to the state statutes and practice 
in the state courts, conditioned to pay all dam- 
ages and costs that shall be awarded against the 
complainants and in favor of the defendant, 
"upon the trial or final hearing of the cause, or 
upon, the dissolution of the injunction," and no 
damages are awarded by the court upon the 
final hearinpr of 'the case and the dissolution of 
the injunction, no suit can be maintained upon 
the bond under the rulinjr of the United States 
supreme court in Bein v. Heath, 12 How. [53 U. 
S.] 308. 

[Cited in Lea v. Deakin, 13 Fed. 514.] 

3. The fact that suit can be maintained upon, 
a similar bond given in the state court, imder 
the state statutes, does not rule the practice in 
the federal court 

Charles E. Pope, for plaintiff. 
Samuel Appleton, for defendants. 

^ [Renorted by .Toeiih H. Bissell, Esq., and 
hererep.inted by p rmi-jsion.] 
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DRUJIilOND. Circuit Judge. A suit was 
brought by the plaintiff [Frank Deakin], a 
subject of the queen of Great Britain, against 
[Cliarles W.] Lea and [James D.] Perrins, 
also subjects of Great Britain, and [John] 
Crerar, a citizen of Illinois. No one of the 
defendants was served with process. On the 
21st of June, 1S79, Lea and Perrins, by their 
counsel, entered their appearance in ihe 
oause solely for the purpose of petitioning the 
state court in which the suit was brought, 
for the removal of the cause to this com*t, 
*'and for no otlier purpose whatsoever." On 
the same day, Crerar filed a demurrer to the 
declaration, and at the same time all three 
of the defendants petitioned the court for the 
removal of the cause to this court on the 
gi'ound that Deakin was an alien and a sub- 
ject of the queen of Great Britain, and Lea 
and Perrins were also aliens and subjects of 
Great Britain, and Crerar was a citizen of 
Illinois, and gave bond as required by the 
act of congress. 

If Lea and Perrins had not thus appeared, 
but Crerar only had appeared and moved to 
transfer the case to this court, I think there 
could be no doubt of the jurisdiction of the 
court The case being in th!s position, a mo- 
tion was made in 1879 to remand the cause, 
which was overruled, partly because of tlie 
subject-matter— a bond taken under the or- 
der of a court of the United States. [Case 
No. 3.C95.] I think that by the appearance 
of Lea and Perrins, although for the pur- 
pose alone of having the case tivansfeired to 
this court, when the case came here they 
were subject to the jurisdiction of this court, 
and that for all the purposes of jurisdiction 
it was the same as though process had been 
personally served upon them. However, it 
may not be necessary to decide that question 
according to the view which I take of the 
case. 

This being the status of the case, the coun- 
sel have argued the demun-er of Crerar to 
the declaration. Undoubtedly this is an ac- 
tion against each of these defendants sepa- 
rately; that is to say, each one is liable for 
any damages that may accrue upon the bond 
and for which an action is maintainable; 
and it would therefore be competent if the 
denjurrer were overruled, for Crerar to stand 
by his demm-rer and let judgment go as to 
him upon the demurrer and for the other two 
to plead jointly or separately. 

The difficulty about this case consists !n 
the pecidiar phraseology of the last clause of 
the second section of the act of 1S75 [18 Stat. 
470]: "And when in any suit mentioned in 
this section there shall be a controversy 
which is wholly between citizens of differ- 
ent states, and which can be fully determined 
as between them, then either one or more 
of the plaintiffs or defendants actually in- 
terested in such controversj'- may remove said 
suit to the circuit court of the United States 
for the proper d;sti-ict." It does not give 
the power of removal in a case where there 



is a controversy between a citizen of the 
United States and a "citizen or subject of a 
foreign state or country; but in this class of 
cases it must be a controversy between citi- 
zens of different states of this Union. 

Now this is a conti'oversy between a sub- 
ject of the queen of Great Britain, two sub- 
jects of the same countiy, and a citizen of 
the state of Illinois, if we assume that all 
three of the defendants are before the court 
and subject to its jurisdiction. I shall retain 
the case for the reasons given when the mo- 
tion to remand was overruled. See Deakin 
V. Lea [Case No. 3,695]. 

As to the merits of the demurrer, my opin- 
ion is that the case of Bein v. Heath, 12 How. 
[o3 U. S.] 168, is in the way of maintaining 
any action on this bond in favor of the plain- 
tiff. 

That was a case where the parties gave an 
injunction bond with a condition such as was 
prescribed by the practice in the state of 
Louisiana. The condition of the bond was: 
"the above bounden Mary Bein and Gilbert 
S. Hawkins and James McSIasters, sureties, 
will well and truly pay to the said Mary 
Heath, the defendant, in said injunction, and 
plaintiff in said case of seizure and sale, all 
such damages as she may recover against us 
in case it should be decided that the said in- 
junction was wrongfully obtained." 

The supreme com*t says, that this being a 
condition in conformity with the usage or 
law of Louisiana, there could be no suit 
maintained upon the bond because, being a 
bond given in the courts of tlie United States, 
it was not in conformity with the practice of 
the court or according to established prin- 
ciples of equity that an assessment should 
be made of the damages in that case by 
the federal com't The language of the court 
is: "And when an injunction is applied for 
in the circuit court of the United States sit- 
ting in Louisiana, the court gi-ant it or not 
according to the established principles of 
equity, and not according to the laws and 
practice of the state in which there is no 
com't of chancery, as contradistinguished 
from a court of common law. And they re- 
quire a bond, or not, from the complainant 
with sureties, before the injunction issues, as 
the court, in the exercise of a sound discre- 
tion, may deem it proper for the purposes 
of justice. And if, in the judgment of the 
court, the principles of equity require that a 
bond should be given, it presci'ibes the pen- 
alty and the condition also. And the condi- 
tion prescribed by the court in this case, but 
which was not followed, is the one usually 
directed by the court. 

"In proceeding upon such a bond, the court 
would have no authority to apply to it the 
legislative provisions of the state. The ob- 
ligors would be answerable for any damage 
or cost which the adverse party sustained, 
by reason of the injunction, from the time 
it was issued until it was dissolved, ^ut 
to nothing more. They woidd certainly not 
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be liable for any aggravated interest on tbe 
debt, nor for the debt itself, unless it was 
lost by tbe delay, nor for the fees paid to 
the counsel for conducting the suit. 

"But the bond in the case before us, is not 
one to pay the damages which the opposing 
party should sustain by reason of the injunc- 
tion, but it is to pay the damages that 
might be recovered against them; obviously 
referring, we think, to the practice in Louisi- 
ana above mentioned. A com-t proceeding 
according to the rules of equity cannot give 
a judgment against the obligors in an in- 
junction bond when it dissolves the injunc- 
yon. It merely orders the dissolution, leav- 
ing the obligee to proceed at law against 
the sureties, if he sustains damage from the 
delay occasioned by the injunction. This 
was done by the circuit com-t in the former 
suit between tlie parties. No judgment was 
or could be given against the obligors for 
debt or damages, and none were recovei-ed 
against thenj previously to the institution of 
this suit. The contingency on which tliey 
agi-eed to pay has not, therefore, happened, 
and the condition of the bond is not broken, 
and consequently no action can be maintain- 
ed upon it." 

Now, the condition of this bond is: "If 
the above bounden, Charles W. Lea and 
James D. Perrins, their executors and ad- 
niinistratoi-s, and any of them, shall well and 
truly pay, or cause to be paid to the said 
Frank Deakin, or his assigns, aU damages 
and co5ts that shall be awarded against said 
Lea and Perrins, complainants, and in favor 
of said defendant, Frank Deakin, upon the 
trial or final hearing of tlie said cause, or 
upon the dissolution of said injunction by 
reason of the wrongful or improper issuance 
of the same, then the above obligation to 
be void, otherwise to be and remain in full 
force and effect." In the opinion which 1 
gave before, I cited several cases decided by 
the supreme court of this state, in which it 
had been held that an action could be main- 
tained on a bond of tliis kind, and the dam- 
ages assessed in a suit on the bond, before 
the act was passed authorizing a com*t of 
equity to assess damages on the dissolution 
of an injunction. After that act was passed 
the supreme com-t of this state, held that 
the diimages must be assessed by the court 
on dissolving tlie injunction in order to en- 
title the party to maintain a suit, but after- 
wards, in the Revised Statutes of 1S74, the 
law was changed and there was a proviso 
declaring, in substance, that the fact that 
no damages were assessed by the court dis- 
solving the injunction should not preclude a 
partj' from maintaining a suit upon the bond; 
and since that condition was annexed to the 
statute the appellate court has held that a 
suit was now maintainable on the bond with 
a condition such as is contained here, not- 
withstanding the court which dissolved the 
Injunction did not assess any damages. 

That being the state of the law in lUi- 
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nois, if it were not for the case of Bein v. 
Heath [supra], I should be inclined to sus- 
tain an action upon this bond, notwithstand- 
ing the condition; but I do not see very 
well how I can do so, and it sti-ikes me it 
will always be an insuperable obstacle in the 
way of a suit upon this bond, and that it will 
malce no difference whether the decision is 
made here or in the state com*ts, for this deci- 
sion of the supreme com-t of the United Slates, 
will control the one as well as the other, and 
the state com-t would. have to follow it as 
we have. I think, upon Its authority, I 
must sustain the demm-rer to the declara- 
tion. In the language of the supreme com-t 
in that case, which in principle is precisely 
lilve this, "the contingency on which they 
agreed to pay has not, therefore, happened, 
and the condition of the bond is not broken, 
and consequently no action can be maintain- 
ed upon it." 

It was a bond given under the authority of 
the fedei-al court just as this bond was given'. 
In that case the condition of the bond was 
prescribed by the court, but it was not fol- 
lowed. In this case the condition of the 
bond was not prescribed, but the court re- 
quired that a bond in the penalty of $5,000 
should be given, and the bond was given 
with the amount named. If this decision is 
to stand, then it seems to me it wiU be in 
the way always of a recovery upon this bond. 

The demm-rer of Crerar will be sustained. 

Consult preceding case of Deakin v. Lea [Case 
No. 3.0951, and succeeding case of Lea v. 
Deakin [13 Fed. 514]. 
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Case No. 3,69ea. 

DEAKIN V. STANTON. 
Circuit Court, N. D. Illinois. Nov. Term, 1S79. 
[See 3 Fed. 435.] 



■ Case 3ffo. 8,697. 

DEAKINS v. LEE. 

[i Craneh. C. C. 442.] ^ 

Circuit Court, District of Columbia, July Term, 

1S07. 

PHACTICE AXD PlEATJIXG. 

The court will permit the defendant to with- 
draw the general issue and file a general demur- 
rer. 

[This was an action by Deakins v. Lee, 
special bail for McCarty Fitzhugh.] 

E. J. Lee prayed leave to withdraw the 
plea of nul tiel record, and to demur general- 
ly. Granted, and judgment on the demm*rer 
in favor of the plaintift. 

* [Reported by Hon, William Craneh, Chief 
Judge.] 
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Case No. 3,698. 

DEALB V. KROPFT. 

[4 Cranch, C. C. 448.] ^ 

Circuit Court, District of Columbia, March 
Term, 1834. 

Set-Off— DuBTs not Due— Payment — Fleadixg 

— DkaFTS — KiGUTS OF iNDOttSEU. 

1. The defendant cannot set oEE the plaintiff's 
acceptance of the defendant's draft, not due at 
the commencement of the action, but due before 
plea pleaded; nor can it be allowed as payment 
on the general issue of non assumpsit. 

2. If the last indorser take up a draft when 
due, he may cancel the names of the prior in- 

' -dorsers without impairing his title to recover as 
indorsee, against the acceptor. 

3. Quaere, whether a payment after suit 
brought can be given in evidence on the general 
issue of non. assumpsit. 

Assumpsit on an open account assigned to 
Preston and Orme, on the 6th of March, 
1S33, and notice of the assignment given to 
■Krofft on the 12th of March, 1833. The de- 
fendant gave notice of a set-off, namely, an 
acceptance by Deale of a dx-af t at five months 
by Griffith in favor of Wyeth and Nonis, due 
2Sth March, 1S33. This suit was brought on 
the 12th of March, 1833, and the acceptance 
had become due when the plea was pleaded. 
It had been discounted with the indorsement 
of Wyeth and Norris, and of A. & R. R. Grif- 
fith, in Baltimore and sent to the Patriotic 
Bank here for collection, where it was taken 
up by Griffith, when due, who cancelled the 
names of the indorsers, and put it into the 
hands of William Prout, a broker, who passed 
it to Ki'offt, who gave him the money for it. 
Ml'. Prout testified that the names of the in- 
dorsers were cancelled only to prevent them 
from being liable, and not to prevent Krofft 
from recovering the money of Deale upon 
his acceptance. 

Mr. FendaU, Mr. Hellen, and Mr. Brent, for 
plaintiff, contended that the defendant had 
not shown anj' title to the draft as he was no 
party to it and could not recover upon it at 
law. 

Mr. Coxe, for defendant, then contended 
that it was a payment; and that payment 
after the commencement of the action may 
be given in evidence on the general issue. 
Baylies v. Fettyplace, 7 Mass. 325; Phil. Ev.; 
Bird V. Randall, 3 Burrows, 1345. 

THE COURT (MORSELL, Circuit Judge, 
absent) was of opinion that the cancelling of 
the names of the indorsers (blanlc indorse- 
ments,) for the puipose of preventing their 
liability, did not destroy tlie effect of the in- 
dorsements, so as to prevent the title to the 
bill from passing to the plaintiff. See Kevins 
v. De Grand. 15 Mass. 430. 

THE COURT also decided, that the draft, 
not being due at the commencement of this 
action, could not be set off. 2 Saund. PI. 

^Reported by Hon. WiUiam Cranch, Chief 
Judge.] 



790; Ev.ins y. Prosser, 3 Term R. ISG; 
Hutchinson v. Reid, 3 Camp. 329; Eland v. 
KaiT, 1 East, 376; Rogersan v. Ladbroke, 1 
Bing. 93. But THE COURT said it was not 
evideiice of payment. 
Verdict for the plaintiff. 



Case K"o. 3,699. 

In re DEAN. 

[1 N. B. R. 249 (Quarto, 20);^ 1 Am. Law T. 
Rep. Bankr. 9.] 

District Court, D. Kentucky. ISCS. 
Fees i^ Baxkruptcy Proceedixgs, 

Decision as to the fees of registers, clerks, 

marshals, and assignees, deeding what are legal 

and what unwarranted and improper. 

[Cited in Re Robinson, Case No. 11,937; Re 

Talbot, Id. 13,127; Re Leachman, Id. 8.157; 

Re Bininger & Clark, Id. 1,421; Re Noyes, 

Id. 10,371.] 

[In bankruptcy. In the matter of John W. 
Deau.J 

BALLARD, District Judge. In obedience 
to the order of court made herein, the regis- 
ter has made a taxation of the costs of all 
the officers of the court, Including the as- 
signee, and the banlcrupt having filed excep- 
tions to this taxation, the case is now before 
me on these exceptions. As the case presents 
many questions of interest common to all the 
officers in tlie state who are engaged in the 
administration of the banki-upt act [of 1SG7 
(14 Stat. 517)], I have thought it best to set 
out, in writing, my opinion on each excep- 
tion. 

I first notice the exceptions to the biU of 
the register. 

The first item excepted to is the charge of 
five dollars, "for one day's service under spe- 
cial order form 4, examining papers," &c., 
August 15, 1867. The 47th section of the act 
provides that the register shall be paid "for 
every day's service while actually employed 
under a special order of the court, a sum not 
exceeding five dollai-s." By the 10th section 
the justices of the supreme court of the Unit- 
ed States are required to frame general or- 
ders for the following pm-poses: ''For regu- 
lating the practice and procedure of the dis- 
trict com-ts in bankruptcy, and the several 
forms of petitions, orders," &c. *'For regu- 
lating the duties of the various officers of 
said court," &e. In pursuance to this auihor- 
ity the justices of the supreme court have 
framed general orders and forms. By gen- 
eral order No. 4, it is provided, that "upon 
the filing of a petition in case of voluntaiy 
bankruptcy .... the petition shall be re- 
ferred to one of the registers in such man- 
ner as the district court shall direct, .... 
and thereafter all the proceeaings reqiiired by 
the act shall be had before him, except such 
as are required by the act to be had in the 

^ [Reprinted from 1 N. B. R. 249 (Quarto, 20), 
by permission.] 
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•district court," &c General order No. 5/ re- 
'quires "tliat the time "wlieii, and tlie plax^ 
wliere, tlie registers sliall sit upon the mat- 
-ters arising under the several cases referred 
^to them, shall he fixed by special order of 
-the disti-ict court, or by the register acting 
imder the authority of a genei-al order, in 
-each case, made by the district com-t;" and 
■It enumerates what acts he shall perform and 
what proceedings he shall conduct Form 
No. 4 is the form prescribed by the justices 
"Of the supreme court, of the order which the 
disti-ict comi: is required, by general orders 
4 and 5, to enter on the filing of the petition 
in all cases of voluntary bankruptcy. It is 
entered as of course in every case, and re- 
-quires the register to do nothing which he is 
-not required to do by the act and the gen- 
eral orders. An order which the general or- 
ders require to be enta-ed as of course in 
•every case cannot, in any just sense, be 
termed a special order. But it is argued, that 
this order is termed a special order by gen- 
■eral order No. 5, and that it must therefore 
be held to be such within the meaning of I 
section 47. This argument is founded on a 
^mistake. General order No. 5 does not de- 
•nominate order form No. 4 a special order. 
It only provides that "the time when, and 
the place where, the registers shall act upon 
the mattere arising under the several cases 
'referred to them, shall be fixed by special 
order of the district coiu-t, or by the register 
•acting under the authority of a general or- 
-der in each case made by the district court." 
It is only "Uie time when, and the place 
■where," the register shall act, that this rule 
-contemplates may be fixed by special order. 
It does not contemplate that what service reg- 
isters shall perform shall be fixed by special 
order, for that is prescribed in general terms 
by general order No. 4, and specifically by 
general order No. 5. Now, order form No. 4 
•does not specify any particular service tliat 
-'the register shall perform. It only refers 
"the petition to him "to make adjudication 
-thereon, and take such otlier proceedings 
•therein, as are requn*ed by said act." True, 
'it specifies a day on, or berore, which the 
^petitioner shall aitend before him, and that he 
shall act at a particular place "upon the mat- 
ters arising in the case," but it specifies "no 
"special service" except perhaps "to make ad- 
judication," and this specification is unnec- 
lessary, since rule 4 of the general orders pro- 
'vides, that when the petition is referred to a 
register, "thereafter all proceedings, required 
by the act, shall be had before him, except 
-such as are requh-ed by the act to be had in 
the district court," and section 4 of the act, 
among other things, provides that it shall be 
the duty of the register "to make adjudica- 
tion of banluTiptcy." There is no service gen- 
erally performed by the register in any case 
except such as is in one sense performed un- 
der order form No. 4; for it requires him not 
only to make adjudicajtion of -bankruptcy, but 
^"to take such other proceedings as are re- ', 
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quired by the act" It follows that if it is 
such a special order as to entitle tlie register, 
under section 47, to five dollars or less for 
one day's service in making "the adjudication 
of bankruptcy," it must also be a special or- 
der for every day's service performed under 
it But, manifestly, this is not so, since sec- 
tion 47 provides specific compensation for 
nearly eveiy service performed under the or- 
der. Besides, general order No. 5 doss not 
require that either the time when, or the 
place where, the register shall act, shall be 
fixed by special order. Both may be fixed by 
the register himself, acting imder the author- 
ity of a general order. The lime is, in fact, ^ 
so fixed by the terms of order form 4, and 
the place is also practically so fixed under 
rule 3 of this court Now, it cannot be that 
the register is to be compensated for making, 
adjudication, when the place at which he is 
to make it is specially fixed in the ordei* of 
reference, and that he is to receive no com- 
pensation 'when he designates the place him- 
self under a general order of the district 
court; and yet this proposition must be maiU- 
tained in order to sustain this claim of the 
register. Such a position seems to me wholly 
unreasonable. It makes the compensation of 
the register, in this particular, depend not on 
the nature or quantum of service performed, 
but on the form of the order under which he 
acts, or rather, on the wiU of the judge, and 
thus tends to destroy that uniformity which 
both the constitution and the bankrupt act 
contemplate. I am sustained in this opmion 
by the opinion of the learned disti-ict judge 
of the southern disUlct of New York in Re 
BeUamy [Gases Nos. l,2UtJ-l,2GS]. And if I 
were more doubtful of the correctness of my 
own opinion than I am, I should be inclined 
to follow bis. I think it exceedingly desirable 
that the practice in the administi-ation of the 
banknipt act should be uniform throughout 
the United States. The first exception is sus- 
tained. 

The second charge excepted to is "for 
copy of order of adjudication furnished to 
bankrupt— two folios at 10c. and certificate 
25c.— $0.45." This charge is in precise ac- 
cordance with the fee prescribed in general 
order 30. But I am of the opinion that this 
provision in general order 30 is an inadver- 
tence, so far as it allows twenty-five cents 
for certifying a copy of a paper when the 
certificate consists of only one folio. Sec- 
tion 10 of the act, among other things, au- 
thorizes the justices of the supreme court 
to fix the "fees payable, and the charges 
and costs to be allowed, except such as are 
established by this act or by law, . . . not 
exceeding the rate of fees now allowed by 
law for simil£^r services in other proceed- 
ings." But tlie fee prescribed in the fee bill 
act of 1S53, for a "certificate" is fifteen cents 
per folio. The justices of the supreme crturt 
had no authority to allow more. As it does 
not appear that the certificate in this in- 
stance contains -more than one foi-io, -the fee 
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for the copy of the order and certificate 
should be thirty-five cents and not forty-five 
Ctnts. I may also remark that this charge 
is not payable out of the fifty dollars de- 
posited with the reprlster, nor out of the estate 
of the bankrupt, but should be paid by the 
bankrupt himself. The service was per- 
formed for him and for him only, and not 
in the course of the proceedings, and he 
should pay for it. No order, however, to 
this effect can be made on the exception 
of the bankrupt, because it is not for him to 
object to payment out of either fund. The 
exception is sustained so far as to reduce 
the charge from fortj'-five cents to thirty- 
five cents. 

The next item excepted to is a charge of 
forty-five cents for a certified copy of memo- 
randum, of two folios, forwarded to the 
clerk. Section 4 of the banlirupt act re- 
quires the register "to make short memo- 
randa in a docket of his proceedings, and 
to forward to the elerlt a certilied copy of 
of said memoranda." No. 30 of the general 
orders provides that the clerk and register 
shall have "for every copy of a paper in 
proceedings in bankruptcy— twenty-five cents 
for certifying the same, and in addition 
thereto, ten cents for each folio of one hun- 
dred words." I think the memorandum in 
the docket is a "paper" within the meaning 
of this order; and therefore that the charge 
for the certified copy is right, except that it 
ought to be thirty-five cents instead of forty- 
five cents, for the reason mentioned when 
noticing the last exception. The exception 
is therefore overruled, but the charge, and 
all similar charges in the fee bill, must be 
reduced as above indicated. 

The next items excepted to are; first, a 
charge of thirty-five cents for "certified list 
of creditors who proved debts" furnished to 
assignee; and secondly, a similar charge for 
certifying said list to clerk. The exception 
to the first item is sustained, and to the 
last overruled. In relation to the first, it is 
to be observed that the register fum'shes 
the assignee a certified copy of the list of 
the debts proved, under sections 23 and 27, 
only when a dividend is ordered, and no 
dividend has been ordered in this case. In 
relation to the second, it is to be said that 
the clerk must give due notice (form 52), 
and in order to give the notice he must have 
a list of the creditors who have proved their 
debts, and it is proper thit the register or 
assignee should furnish it to him. This list 
is a "paper" within the meaning of general 
order 30, for the copying and certifying of 
which the register has the right to charge. 

The exception to charge for order form 
No. 15, and certificate of same, to charge for 
"order appointing assignees and notice," 
and to charge for making transfer of estate, 
are all sustained; and the exceptions to 
all similar charges are likewise sustained. 
I see no foundation whatever for the last 
chai'ge. I think the register should be paid 



for making the conveyance of the bankrupt's 
estate to the assignee, and, in fact, for every 
specific service which he performs, but 
neither the act nor the general orders pro- 
vides any compensation for this service; and 
I am not authorized to tax a fee which is 
not provided for by law. The register in- 
sists that the other charges are properly tax- 
able under the fee bill act of 1S53. He says 
that he performs, in the course of the pro- 
ceedings, the functions of botli judge and 
clerk, and that he should be paid for the 
service performed in both capacities— that 
the clerk is by the act of 1853, entitled to 
fifteen cents a folio, "for entering any or- 
der," and he argues that the first clause 
of section 47 of the banlvrupt act gives him 
the fees of a clerk when he writes orders, 
or performs other duties of a clerk. The 
clause referred to is as follows: "That in 
each case there shall be allowed and paid, 
in addition to the fees of the clerk of the 
court as now established by law, or as may 
be established by general order, under the 
provisions of this act. for fees in bankruptcy, 
the following fees, which shall be applied 
to the payment for the services of the regi&< 
ter." Then follows the specification, first, 
of the fees of the register; and secondly, 
of the fees of the messenger. It is insisted 
that this clause means that the register is 
entitled not only to the fees heretofore 
enumerated, but to the fees of clerk, in ad- 
dition, where he performs the duties of clerk. 
I think this is not its meaning, as might ba 
easily shown by an analysis of its language 
and by an examination of the general pro- 
visions of the whole section. But I cannot 
stop to make either the one or the other. 
I simply say that it is very obvious that tlie 
whole section is to be construed as prescrib- 
ing the fees of all the otficers of the court, 
clerk, register, and messenger, and is to be 
understood as if read thus: The "fees in 
banlu'uptcy" shall be as follows: Of the 
clerk, these "as now established by law." 
Of the register, these: "For issuing war- 
rants, two dollars," &c. Of the messenger, 
these: "For service of warrant, two dollars." 
&c. The enumeration of these fees shall 
not prevent the judges, tinder the authority 
given them in section 10, from reducing 
them, or from prescribing a tariff of fees for 
all other sei*viees. 

The exception to charge for copy of sched- 
ules for assignee, is overruled, but the charge 
for certificate must be reduced from twenty- 
fire cents to fifteen cents. Section 4 of the 
act requires the register "to furnish tlie as- 
s'gnee with a certified copy .... of the 
schedifies of creditors and assets filed in each 
case." I think that these schedules are 'pa- 
p-rs" within the meamng of the sicand clause 
of general order No. 30. 

The exception to charge for taking bond 
of the assignee with sm*ety, is overruled ^vith 
some hesitat'on. True, section 47 provides a 
specific fee of two dol.ars to the register for 
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■every bond witli sureties; but it appears in 
tills case tliat the bond was required by the 
register and not by the judge, and I am of 
the opinion that under section 13 of the act, 
it is the judge only— that is, the district judge 
— who can require an assignee to execute a 
bond. Still, as the bond is, perhaps, not void, 
but valid as a common law, if not as a stat- 
utory bond, the register should, I suppose, 
be paid for taking it. 

The exception to charge "for application for 
second and third meetings of creditors" is 
overruled, but the charge should, I think, be 
reduced from two dollars to one dollar, as 
there was but one application. Saction 47 
gives the register "for every application for 
any meeting under this act one dollar." This 
provision is not very intelligible. It is not 
certain whether it contemplates an applica- 
tion to, or by, the register, but, as it is more 
reasonable to pay one for his own services 
rather than another's, I suppose it means that 
whenever the register appJes to the creditors, 
that is, orders them to meet, he is entitled to 
the fee. The com-t was not, it seems, applied 
to by the assignee under sections 27 and 2S 
to call the second and third meetings of ci-ed- 
itors, but the registei*, when he dh'ected or- 
der form 51 to be entered, in pui'suance of 
general order No. 25, directed that the sec- 
ond and third meetings of ci'editors should 
be had on the day fixed in the order for the 
creditors to appear and show cause why a 
discharge should not be granted. Where 
there are no assets, and I have already said 
there are none in this case, I do not see 
any necessity for the second and third meet- 
ings of creditors, or that they are required 
by the act. These meetings, it seems to me, 
the act contemplates, are to be held only for 
the pm-pose of ordering a dividend. But as 
there are no assets, there could beno dividend. 
"Why then should there be a meeting? The 
ngs er stems to understand general order No. 
25, as requh'ing the second and third meetings 
of creditors, even when there are no assets, 
and such seems to be its most obvious con- 
struction, but I think this cannot be its mean- 
ing if it be examined in connection with the 
provisions of the 27th and 28th sections of the 
banki-upt act. It is therefore ordered that in 
future proceedings in banki-uptcy in this dis- 
trict no meetings of creditors, except the first, 
shall be ordered where there are no assets, 
or where no creditor has proven his debts. 
The exception to charge "for application for 
final meeting of creditors'' is sustained. It 
appears that the "meeting" here termed a 
"final meeting" is the possible coining togeth- 
er of creditors in pursuance to the notice con- 
templated by section 29, to show cause why 
a discharge should not be gi-anted. I think 
that this is not a "meeting" at all in contem- 
plation of the act It is not so denominated. 
The creditors are not required to "meet" but 
to "show cause," and this they might do with- 
out any "meeting." Nor is any "meeting" 
in fact held, iloreover, if this was a "meet- 
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ing," there was no separate application made 
for it. It was applied for along with the sec- 
ond and third meetings, and for this applica- 
tion a fee has ah-eady been allowed. 

The exception to charge "for attending sec- 
ond and third, and final meetings under order 
51," is sustained so far as to reduce tlie 
charge to three dollars. 1 do not regard or- 
der form 51 as a special order, for the reason 
given when noticing the first exception; and 
section 47 allows only three dollars for each 
day in which a meeting is held. 

The exception to charge "for final examina- 
tion of banki'upt, ten folios at twenty cents, 
and certificate twenty-five cents," is over- 
ruled, except that the charge for the certifi- 
cate should be fifteen cents, and not twenty- 
five cents as before stated. Section 47 pre- 
scribes as a fee to the register for taking dep- 
ositions, the fees now allowed by law. The 
act of 1853 allows for taking depositions 
twenty cents a folio. I tliink the "final ex- 
amination" is a deposition within the mean- 
ing of the 5th and 26th sections of the act. 

The exception to charge five dollars for one 
day's service, imder special order of the 25th 
November, is overruled. This order was not 
made as of com*se in the proceedings. It re- 
quires the register to render a service not spe- 
cifically enjoined on him by either the act or 
general orders. It requires him to examine 
the papers and steps, and to report to court 
on their regularity. I therefore think it is a 
special order, for sei-vice under which the 
register may, under section 47, be allowed 
five dollars. It is therelore ordered that he 
be allowed that sum. 

The exception to charge "for discharge" is 
overruled. Section 47 provides that the reg- 
isters shall have, as a fee, two dollars for 
every discharge, when there is no opposition. 
There was no opposition in this case, and 
therefore the charge, being expressly provid- 
ed for, must be sustained. I do not know 
why the register should be allowed a fee for 
a discharge, when there is no opposition, and 
none when there is opposition, nor why he 
should be allowed a fee in either case, since, 
by the terms of section 4 of the act, he can- 
not grant a discharge in any case. But the 
its reasonableness. 

law expressly allows the fee where there is 
no opposition, and I have nothing to do with 

The exception to charges "for stationery," 
"postage," and "Incidental expenses, rent, 
clerk hfre," &c., are all sustained. Tliere is 
no wan-ant for these charges, either in the 
act or the general orders. Tiie register was 
not required to render, and did not render, 
any service in this case at any place other 
than his residence; consequently he has in- 
ciu'red no travelling expenses, and no ex- 
penses incident thereto. It is such expenses 
incm-rcd by the registej,*, and such only that 
are, I think, provided for by section 5 of the 
act, and by general order No. 12. 

I come now to consider the exceptions to 
the clerk's fee bill. 
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The first exception is to charge "filing^ and 
entering petition and scliednles and oatlis A 
xind B @ lOc— 30c."— and it is overruled. 
Tlie bankrupt contends that the petition and 
schedules are one paper, and therefore that 
the fee should be ten cents. I tliink they are 
three papers at least. 

The exception to charge for "issuing order 
form 4, one dollar," is sustained. The clerls 
insists that this order is a process, inasmuch 
as it roquii-es the register to proceed, and the 
petitioner to appear before the register; andv 
therefore, that he may charge one dollar there- 
for tinder the act of 1S53. I think it is not 
a process, but simply an order. It is de- 
nominated an order in the last clause of gen- 
eral order No. 4, and a copy of it is there re- 
quired to be sent or delivered to the register. 
The charge should be as for a copy under the 
act of 1S53 [10 Stat. 161]. 

The exception to the charge of sixty-five 
cents for drawing assignment and affixing 
seal of court to it, is overruled, if the clerk 
really rendered the service charged for. By 
tlie act of 1853, the clerk is entitled to fifteen 
cents a folio for drawing any bond, making 
any record, &e., and ten cents a folio for copy- 
ing same. I thinly; the drawing ot the assign- 
ment, when really executed by the clerk may, 
by a liberal constraetlon, be covered by this 
provision. The statute seems to allow the 
clerk fifteen cents a folio for drawing all orig- 
inal writings, and ten cents a folio for copies. 
Of eom-se, if he does not, in fact, perform 
the service, as is intimated he did not in this 
case, he is not to be paid. 

The exception to charge for "issuing war- 
rant form 45," is overruled. Form No. 45, 
though in one sense an order, is required to 
be issued by the clerk under the seal of the 
court and delivered to the bankrupt. I think, 
therefore, that it is a process within the mean- 
ing of general order No. 2 and of the fee bill 
act of 1S53. 

The exception to charge for "certificate of 
discharge and seal" is overruled. The certifi- 
cate of discharge is not, as the counsel of 
bankrupt suppose, the same thing as the or- 
der jof discharge. Tlie one is entered in the 
minute or order book of the com-t, and the 
other is delivered to the banknipt. 

The exception to charge for "entering on six 
papers, certificate of day and hour of filing 
at fifteen cents a folio," is overiniled. Gen- 
eral /order No. 1 requires the clerk to enter 
upon each petition in bankruptcy the day, 
and hour of the day, upon which the same 
shall be filed, and. also, to make a similar 
note upon any subsequent paper filed witli 
him. When this euti-y or note is made, it is 
evidence of the facts stated, and is, for every 
legal pm-pose, a certificate. And, I tliink, it is 
to be regarded as a certificate within the fee 
bill act of 1S53, for the making of which the 
clerk may charge fifteen cents for one folio. 
1 do not understand how this charge happens 
to be made in reference to only six papers, 
lit my opinion this entry should be made on 



every paper filed with the clerk, whether filed 
with him in the first instance, or with the reg- 
ister first, and then with him; and I think 
that every writing is "a paper" within the 
meaning of this rule, no matter of how many 
sheets it is composed, which relates to one 
particular subject. To illustrate: I think the 
petition is one paper, schedule A and oath 
another, order form No. 4 another, order form 
No. 5 another, and so on. I also think tliat 
the "filing and entering of each paper" is a 
service distinct from the certifying "upon" it 
of the "day and hour" of its filing. In the 
one case the entry is made in the docket and 
in tlie other upon the paper itself. I am 
therefore inclined to think, and do order that 
the exceptions to the charges for "filing and 
entering papers delivered to him by register," 
be overruled. 

I observe a charge in the bill of the clerk 
"for clerk's cei'tificate and seal to judge's sig- 
nature to certificate of discharge," which is 
not excepted to, and which could not be 
excepted to by the bankrupt, if, as I suppose, 
this service was rendered at his request. But 
I think it proper to say, that in my opinion 
this charge should be paid by the banknipt 
himself, and is not payable out of the fifty 
doUars deposited under section 47, nor out of 
the estate of the banknipt. Neither the act 
nor the general orders require any such cer- 
tificate, and it is, therefore, not a service ren- 
dered in the course of the proceedings in 
bankruptcy. 

The bill of the messenger embraces the fol- 
lowing items only: 

For service of warrant § 2 00 

For each written note to creditors in 

schedule, 10 cents 6 HO 

For actual and necessary expenses in 

publication of notices 4 00 

Postage 1 97 

For copying notices, 4S3 folios, 10c. per 

folio 48 30 

The mai-shal says he does not think the law 
authorizes the last charge, but he is informed 
that the practice in other disti'icts is to al- 
low it, and, therefore, he submits to tlie 
court whether he is or is not entitled to it 
notwithstanding his own opinion is adverse 
to it. My information corresponds with that 
of the marshal so far at least as the prac- 
tice prevails in some of the districts. I 
think, therefore, he has veiy properly sub- 
mitted the question to the court. I would 
unhesitatingly allow the charge if I thought 
it authorized, wholly irrespective of the opin- 
ion of the marshal in relation to it. The 47th 
section of the bankrupt act provides that the 
messenger shall be paid the following fees: 
. . . Third. "For each written note to 
creditor named in the schedule, ten cents." 
Fom-th. "For custody of property, publica- 
tion of notices, and other services, his actual 
and necessary expenses," . . . the same to 
be taxed or adjusted by the court "For 
cause shown, and upon hearing thereon, such 
further allowance may be made as the com't 
in its discretion may determine." I do not 
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think that this last clause means to author- 
ize the court to make a "further allowance" 
for the performance of service by the mes- 
senger, for which a specific compensation is 
provided in the act The law allows the mes- 
senger specifically "ten cents for each writ- 
ten note to the creditor named in the sched- 
ule," and I see not upon what pretence the 
<:ourt can, under this clause, allow more. 
But I do not understand that this chai'ge is 
anywhere attempted to be sustained under 
this clause, or under any provision of the 
banlu'uptcy act. If I am informed correctly, 
it is claimed under the fee bill act of 1853, 
which gives the marshal a fee of "ten cents 
per folio for copies of . . . papers fur- 
nished at the request of any party." But I 
do not see that tliese notices are copies of 
any paper. Each notice is an original paper, 
iind each differs from the others, at least in 
the name of the person to 'whom it is ad- 
-dressed, and usually in the name of the place 
to which it is dii-ected. It is true, that the 
body of all the notices is identical, but this 
does not make any one a copy of another. 
No one is any more a copy than another. 
Therefore, if one is a copy all are copies, and 
if one is an original all are originals. There 
can be no copy without an original, and as 
one must be an original, it follows that all 
are originals. .Moreover, these notices are 
not "fm-nished at the request of any party." 
They are sent by the messenger, because tlie 
law requires him to send them, and not be- 
cause they have been requested by any one; 
and the law having prescribed a fee of ten 
cents for each written 'notice, I think there 
Is not the slightest gi'ound for allowing more 
under any such pretence as that all but one 
are copies, or under any pretence whatever. 
Each of the notices in this case follow pre- 
cisely the form prescribed by the justices of 
the supreme court in form No. 6 [Rice, Man- 
ual, No. 22],^ and each contains seven .<:om- 
plete folios. The fee of ten cents for each 
Is, therefore, gi'ossly inadequate, but I am 
not authorized to substitute my judgment for 
the provisions of the statute. 

The register has recommended that the as- 
signee be allowed ten dollars as a reasonable 
compensation for his services, besides the 
actual disbursements made by him. The 
bankrupt objects to this aUowance as un- 
autliorized by the act He does not object 
to the reasonableness of the allowance, if it 
is authorized, but he contends that there can 
be no allowance to an assignee, except "out 
of money in his hands," and it is admitted 
that there is no money in his hands in this 
case. On the other hand, the assignee asks 
for a larger allowance than ten dollars. The 
papers show that no assets or effects what- 
ever were surrendered by the bankrupt and 
that in fact, he had nothing except his wear- 
ing apparel. Only one a-editor proved his 
debt And the assignee has had the least 



possible amount of trouble in attending to 
his duties in the case. I think, therefore, 
that the allowance recommenued is reason- 
able, and cannot be complained of by the as- 
signee. But the question remains, is any 
allowance authorized? Section 47 provides, 
that the assignee "shall be allowed, and may 
retain, out of money in his hands, all the 
necessary disbursements made by him in the 
discharge of his duty, and a reasonable com- 
pensation for his services, in the disa-etion 
of the court" I think it too plain for dis- 
cussion, that this provis!on means, that the 
assignee is to be allowed both his disburse- 
ments, and, at all events, a reasonable com- 
pensation for his services in all cases, and 
that he may retain the sum allowed out of 
money in his hands, if he has any. The as- 
signee is required to give notices by mail and 
by publication in newspapers, and to per- 
form other services, involving actual expendi- 
tm-es. It is preposterous to suppose, that 
these disbursements are not to be refunded 
except where assets come to his hands; and 
the statute places tlie allowance of a rea- 
sonable compensation for services precisely 
upon the same footing as the allowance for 
disbm'sements. Besides, section 28 provides 
that he "shall not be obliged to proceed until 
the necessary funds are advanced or se- 
cured." The provision contained in section 
28, relating to this subject does not conflict 
with the provision in section 17, except so far, 
perhaps, as to limit the allowance for re- 
ceiving and paying out money, to a cei*tain 
per centum graduated by the amount. The 
actual disbm'sements made by the assignee 
have been paid him, by the bankrupt but 
he is allowed the further sum of ten dollars. 
The taxation of the various ofiicers must be 
reformed so as to accord with the principles 
announced in this opinion. 
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Case i;ro. 3,700. 

In re DEAN et al. 

[2 N. B. R. (1874) 89 f Quarto, 29); 15 Pittsb. 
Leg. J. 581, 583.]^ 

District Court B. D. Missouri. 

BASKKUPTCY— FitAUBCLENT SaLES— ReGISTEU'S 

1. A sale of a stock of goods, not made in the 
usual and ordinary course of business of a 
debtor, is prima facie evidence of fraud by sec- 
tion 35 of the statute [of 18G7 (14 Stat 534)]. 

2. The register has power to take afladavits 
and depositions, in cases not before him, at any 
time after the petition is filed. 

On December 21st 1867, the petitioners filed 
their petition to have said [Edwm B.] Dean 
adjudged a banlu-upt alleging that on Novem- 
ber 26th, 1SG7, said Dean committed divers 
acts of banliruptcy, in contravention of the 
provisions of the ^ct of congress approved 
March 2d, 1837. The acts of bankruptcy al- 
leged in the petition were as follows: That 



1 [Reprinted from 2 N. B. R. 89 (Quarto, 29), 
by permission.] 
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on that day, November 26th, he conveyed to 
his son-in-law, George ICeramel, real estate in 
Cai}e Gii'ardeau, of the value .of seven thou- 
sand dollars, with intent to hinder, delay and 
defraud his creditors; that on the same day 
he made and put on record a deed to his 
father-in-law, O. F. Scheusler, for real estate 
in Cape Girardeau, of the value of four thou- 
sand dollars,, with intent to hinder, delay and 
defraud his creditoi"s; and that on the same 
day, with like intent, he conveyed to his son- 
in-law, Thomas P. Garrett, the whole of his 
stock of merchandise then in his store in Cape 
Girardeau, of the value of six thousand dol- 
lars; and also fraudulently stopped payment 
of his commercial paper, he being a merchant 
and trader. Depositions proving the debts of 
the petitioning creditors and the acts of bank- 
ruptcy were tiled w^Ith the petition. At the 
same time a petition was also filed praying 
for an injunction to restrain the said Garrett 
from selling or disposing of any of the goods 
convej'ed and ti-ansfeired to him by said 
Dean; alleging the several acts of bankrupt- 
cy; that Dean was insolvent; that on that 
date, November 20th, he conveyed away all 
of his property by deeds to different parties; 
that Garrett knew of Dean's condition and in- 
solvency; that GaiTett paid no cash for said 
stock: of goods; that he purchased the same 
at a discount of twenty-five i)er cent below 
cost, and gave his notes at eighteen months 
and three j'ears from date in payment; and 
that said Garrett was himself insolvent and 
unable to pay his debts, and would not be 
able to respond in damages to the assignees 
should said Dean be adjudged a bankrupt. 

The court directed a rule to show cause 
to issue against Dean, and also granted an in- 
junction to restrain Garrett from selling or 
disposing of the goods imtil the further order 
of the court, and made the same returnable 
on January 6th. On that day Dean appeared 
and demanded a juiy. Garrett filed his an- 
swer to the petition "with a motion to dis- 
solve the injiuiction. The hearing of the mo- 
tion was set down for Thursday, Jan. 16lh, 
when the parties appeared by counsel. The 
answer of Garrett, alleged that he bought the 
goods fairly, for a fair consideration, "without 
any knowledge of Dean's insolvency; tliat 
the value of the goods was four thousand and 
eighteen dollars and fifty cents; that twenty- 
five per cent, less than cost at invoice of five 
thousand four hundred dollare was but a 
fair deduction, considering the character and 
condition of the stock; that he paid three 
liundi"ed and three dollars and ninety cents 
in cash, and gave seven notes of five hundred 
doIlai*s each, two payable in eighteen months 
with interest, and six payable in thirty-six 
months, and one for two hundred and four- 
teen dollars at three yeai*s. 

The coimsel for Garrettf read a number of 
aifidavits to sliow that four thousand and 
eighteen dollars and fifty cents was the par 
value of the stock; that Gan-ett was a good 
business man and in good ci'edit. 



Counsel for petitioner read affidavits to 
show acts of bankruptcy by Dean; that he 
was largely indebted, was insolvent; and 
also offered in evidence copies of the convej'- 
ances made by Dean, November 24th, and also 
afiidavits to show that said Dean had stated 
that he had conveyed away all his prop3rty 
and was woi-th nothing, and that he intended 
to secure his children first, friends next, and 
creditors last. He also read afiiilavits to show 
that Garrett was acquainted with Dean's in- 
solvency; that said Garrett had himself failed 
is 18G6, and in 1SG7 had compromised with 
his creditors at fifty cents on the dollar, giv- 
ing long paper of Whitelaw & Gai'rett (a 
brother of Thomas F.,) in payment 

TREAT, District Judge. It is apparent, 
from the papers and the evidence presented, 
that there was a sale of a stock of goods, not 
made in the usual and ordinary course of busi- 
ness, of the debtor, who was a retail dealei* 
and merchant at Cape Girai'deau. The stat- 
ute (section 35) makes such a sale and trans- 
fer prima facie evidence of fraud, and avoids 
the sale. It appears, from the answer and 
affidavits filed, tliat Garrett bad been engaged 
in taking an account of the stock previous to 
his purchase; that he was present when de- 
maud of payment of debts diie was made of 
Dean, and that he therefore knew that Dean 
was indebted and could n.ot pay his debts; 
that for a stock of goods, valued, by his own 
statement, at over four thousand dollars, he 
paid but three hundred and threfe dollars in 
cash, and gave his notes at eighteen months 
and three years, which, to that extent at least, 
delayed creditors, and that, as far as Dean 
was concerned, the transfer was fraudulent 
and void, and that respondent himself had 
within a year compromised his own debts, 
and, thei'efore, did not appear responsible in 
damages should Dean be adjudged a bankrupt 
and an assignee be appointed to take charge 
of the interest of the creditors. The prima 
facie case made by the petition was not re- 
butted and the injunction must be continued. 
Motion to dissolve injunction overrided. 

After the filing of the petitions above re- 
feiTed to, and before seiTice of the rules to 
show cause, tlie petitioning creditors proceed- 
ed to take depositions at Cape Girardeau, be- 
fore Alex, lloss, register, having served notice 
upon both Dean and Garrett. 

Respondents, by counsel, moved to suppress 
the depositions, for the reason that they were 
taken before the i-ules to show cause were 
served upon respondents; and because the 
register had no authority to take depositions 
until the cause was referred to him, after a 
waiTant in bankruptcy was issued. 

ilr. "SYhittelsey, for petitioners, referred to 
section 38 of the act providing that the filing 
of the petition against the debtore should be 
deemed to be the commencement of the pro- 
ceedings, and also as giving authority to the 
register to take depositions in cases not before 
him. 
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TREAT, District Judge. It is apparent, by 
comparing the different provisions of tlie act, 
and section 4 witli 38, tliat registei*s have 
power to take affidavits and depositions. 
Their authority to take proof of debts in all 
cases, whether pending before them or not, 
is given by section fom*. In cases refeiTed to 
them they act as assistants to the judge and 
the courts. The filing of the petition is the 
commencement of proceedings, and aft^ tlie 
filing depositions may be taken. "In many 
cases it is essential that the petitioner should 
talce depositions in order to be ready for trial 
xipon the return of the jorder to show cause. 
Slotion to suppress overruled. 



Case No. 3,701. 

In re DEAN. 

[3 N. B. R. 7GS tQuar o, 18?).] ^ 

District Court, W. D. Texas. 1870. 

Baxkuuptcy — "Rffect of Bankrupt's Discilvuge 

— POWKKS OF RkGISTEU. 

"Where banlcrupt had filed his petition in bank- 
ruptcy, anl in due course obtained a final dis- 
charge, certain creditors subsequently filed peti- 
tions and insisted before the re£;ister that he 
should grant orders compelling the assignee to 
sell and convey certain property which had 
passed out of bankrupt's hands, and over which 
he had no control, to satisfy judgments which 
they had obtained against bankrupt, but which 
register refused to entertain. Held, the liens did 
not exist; but if they did, it was not competent 
for the creditors to enforce them after the bank- 
rupt had been discharged. The register was 
right in his conclusions, and they are ratified 
and confirmed by the court. 

[Cited in Re Jones, Case No. 7,449; Re Wit- 
kowski, Id. 17,920; Re Dole, Id. 3,964.] 

[In bankruptcy. In the matter of Calloway 
Dean.J 

DU\'AL, District Judge. Dean filed his pe- 
tition in b.mlci'uptcy on the 2Uth of December, 
latJS, and received a final discharge on the 
i!Sth day of January, 1870. It appears from 
the statement of facts and exhibits referred 
to in th'.s case, that Mr. I. J. Roberts, a cred- 
itor of the banla-upt, recovered a judgment 
against him in the district court of San Au- 
gustine county, in the month of October, 1806, 
for one thousand and thirty-five dollars, and 
on the 22d day of October, 1869, he filed in 
the office of the register at Tj-ler, proof of 
debt as shown by said judgment, together 
witli certificates of the proper officers, show- 
ing that the same had been recorded during 
the months of October and November, 18G6, in 
the counties of Navarro, Limestone, Freestone, 
Houston, and Panola. Another creditor. Can- 
dy Raquet, recovered a judgment against the 
bankrupt in the disti-ict court of Smith coun- 
ty, on the 27th of November, 1SG8, for five 
hundred and forty-one dollars and twenty 

cents, and on the day of , 1809, 

made proof of this debt, with lien as thereby 
claimed, on about two thousand acres of land, 
situate in said county of Smith. It fm-ther 

^ [Reprinted by permission.] 



appears that the bankrupt had become in- 
volved several years before his bankruptcy; 
that his wife had died in 1857; that he had 
subsequently sold, or otherwise disposed of, 
largely over his half of the community prop- 
erty, and that under these circumstances, and 
with a view to indemnify the childi-en of his 
deceased wife (some of whom were minors) 
for their portion of the community property 
disposed of by him, he executed a conveyance 
to them, on the 10th of July, 1868, of aU his 
lands, except five himdred and fifty acres in 
Harrison county, three hundred and twenty 
acres in Limestone coimty, and one hundred 
acres in San Augustine couniy, and of which 
lands one-half oniy were surrendered in bank- 
ruptcy. The deed of conveyance to his chil- 
dren was filed for record on the 8th of Decem- 
ber, 1868. 

On the oth of October, 1868, an execution 
was issued on Roberts' judgment, which was 
levied on the 19th of November, 1868, on one 
thousand two hundred acres of land in Na- 
varro county. The land was sold on the first 
Tuesday in Februai-y, 1869, and Roberts be- 
came the pm'Chaser for sixty dollars. The 
creditors, Roberts and Raquet, ffied their pe- 
tition, and insisted before the register: 

First That he should grant an order com- 
pelling the assignee to convey the said one 
thousand two hundred acres of land to Rob- 
erts, by virtue of the judgment, levy, and 
sale, as aforesaid. This the register refused 
to do, because the said one thousand two 
hundred acres had been conveyed by the 
banlirupt to his children before the levy was 
made, and as the bankrupt was not then the 
owner, the levy created no lien. Further, be- 
cause the sale was made after the filing of 
the bankrupt's petition, and was therefore 
void, unless ratified by the assignee, and pro- 
ceeds paid over to him; and lastly, because 
it was not competent for the register to make 
such an order, when the lana sought to be 
conveyed neither belonged to the bankrupt 
nor was surrendered in bankruptcy by h^*m. 

Second. That an order of sale should be 
made for the" one hundred acres of land in 
San Augustine county, in satisfaction of the 
lien claimed to exist in favor of Roberts by 
the judgment rendered in that county in Oc- 
tober, 1866. The register declined making the 
order on the groimd that said judgment creat- 
ed no lien under the law; that from tin* 14tli 
of February, 1860, to the 9th of November, 
1866, a judgment in a court of record in 
Texas created no lien on real estate, unless 
the same was recorded in the clerk's office of 
the county court in the county where the 
land was situated, and that no such recoi'd 
appeared in this case. 

Third. That an order should be made by 
the register to sell the five hundred and fifty 
acres in Harrison county, and the tliree hun- 
dred and twenty acres in Limestone county, 
to satisfy tlie lien created in favor of Roberts 
by recording his judgment therein, before the 
bankrupt ffied his petition in bankruptcy. 
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This order the register declined granting in 
lull, but directed the assignees to sell one 
undivided half of these two tracts of land, in 
satisfaction of said lien, one-half only of said 
land having been surrendei^ed by the bank- 
ruiDt, and tlie other half appearing to belong 
to other parties. 

Fourth. That the register should order the 
assignee to sell the tract of about two thou- 
sand acres in Smith county in satisfaction 
of a lien claimed by virtue of the judgment 
rendered in that county in favor of Raquet, 
and should decree that the judgment was a 
lien on said land, notwithstanding the con- 
veyance thereof by the bankrupt on the lOth 
of July, lt>G8. This the register declined do- 
ing, because the said land was not sm-ren- 
dered in bankruptcy', and because, at the date 
of said judgment the legal title was not in 
the bankrupt; and lastly, because the deed 
from the bankrupt to his children, although 
recorded after the rendition of judgment in 
favor of Raquet, at least passed the lega,l title 
of the land to them, and that therefore the 
judgment was no lien thereon. 

Fifth. That the register should grant an 
order requiring bankrupt to appear and sub- 
mit to an examination touching his acts and 
business, and to give complete statements 
about the lands rendered and sold, etc. This 
the register refused, because the bankrupt 
had been discharged and was then beyond 
his jurisdiction. 

These were the main points or issues made 
before tlie register, and disposed of by him as 
stated above. iNo charge of fraud was made 
by the creditor's against the conveyance by 
the bankiiipt to his children of the 10th of 
July, ISGS, nor any attempt to disturb the 
same, otherwise than by subjecting the lands 
to the liens supi^osed to exist by virtue of 
tlieir judgments. 1 do not believe they ex- 
isted as claimed; but if they did, it was not 
competent for the creditors, in such a proceed- 
ing as this, to enforce them after the b.ink- 
rupt had been discharged, or to affect injuri- 
ously the rights or interests of the banknipt's 
children, under the conveyance of lands made 
to them on the 10th July, ISOS, without an 
orginal proceeding for that pm*pose, and 
making the children parties Tliereto. I think 
Mr. Register Whitmore is right in his conclu- 
sions, and hereby ratify and confirm, in all 
respects, his action in the premises. The 
clerk will so cei'tify to the register. 



Case No. 8,702. 

DEAN et al. v. ANGUS. 

[Bee, 3G3.3 ^ 

Admiralty Court, Pennsylvania. 17So. 

Admiuai-tt Juf?isdictiox — Libel by Owners 
AGAINST Captain — Lfabimty fok His Touts. 

1. Admiralty has jurisdiction of a libel by 
owners agaiust their captain, for satisfaction 

^ [lleported by Hon. Thomas Bee, District 
Judge.j 



of the damages which they have sustained in 
consequence of a wrongful capture made by 
him. 

[Cited in American Ins. Co. v. Johnson, Case 
No. 303; Baius v. The James & Catherine, 
Id. T5G.] 

2. Owners are answerable for torts done by 
the captains they employ under a general prin- 
ciple of the maritime law, and not by virtue of 
any special contract. 
[Cited in Kalston v. The State Rights, Case 
Ko. 11.540; The Martha Anne, Id. 9,MG; 
New Jersey Steam Nav. Co. v. Merchant's 
Bank, 6 How. i47 U. S.) 430; McGuire v. 
The Golden Gate, Case No. S.S15; The 
Yankee v. Gallagher, Id. 1S,124; The Flor- 
ence, Id. 4,880.] 

Judgment on a plea to the jm-isdiction of 
the admiralty. 

In a former suit in this com*t, Silas Talbot 
libelled and recovered against Dean, Pui'vi- 
ance and Harbeson, as owners of the brigan- 
tine Hibernia, and also against certain other 
persons, respondents in that cause, for a 
wrongful capture on the high seas. From the 
decree in that cause, an appeal was entered, 
and the cause removed to the high court of 
eiTors and appeals for the commonwealth; 
where a judgment was finally obtained 
against the said respondents to a consider- 
able amount. And now. Dean, Pm*viance and 
Hai"beson libel against John Angus, their cap- 
tain, for satisfaction of the damages they 
have sustained, in consequence of the wrong- 
ful capture he had made. To this libel, Angus 
hath filed for answer, a denial of the wrong 
done, and a plea to the jmisdiction of this 
court in the present cause. "For this. viz. that 
the contract between the said libellants and 
him, the said Angus, and also the damage 
alleged to be sustained by the said libeUants, 
if any there be, arose upon the land, to wit, 
in Philadelphia, in the county of Philadel- 
phia." 

Three acknowledged principles of law natu- 
rally present themselves, for the solution of 
the present question, viz. 1st Where the 
original cause of action is exclusively of ad- 
miralty or exclusively of common law juris- 
diction, all incidental matters, and all mat- 
ters necessarily flowing from, or dependent 
upon, that first cause of action, shall follow 
the original jm'isdiction, whatever the com- 
plexion of those matters, separately consider- 
ed, may be. 2dly. Where the original cause 
of action is partly of common law and partly 
of admiralty jm'isdiction, the common law 
shall be preferred. 3dly. Where the jurisdic- 
tions ai'e concui'rent, the suit m.ay be deter- 
mined in either. To one or other of these 
principles . must the present case apply, to 
ascertain the jurisdiction by which it is to be 
ti'ied; and the propriety of the application de- 
pends upon this sole question, what is the 
original cause of action in this suit? 

It is alleged in support of the plea, that this 
is a new action between the owners of a ves- 
sel and their captains, and hath no necessary 
connexion with the suit brought by Silas Tal- 
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bot That it is enough if the respondents 
shew that the decree passed against the libel- 
lants, not as principals in the wrongful cap- 
tui'e, but solely on account of the maritime 
law, which makes owners answerable for the 
misconduct of the captains they employ; and, 
tuerefore, then- connexion with Angus, as cap- 
tain of the brig Hibernia, must be considered 
as the true cause of the damages they say 
they have suffered, and the source from 
which the present suit originates. And so in- 
.fer, that as this connexion is groimded on a 
couti-act, express or implied, made upon the 
land, the original cause of action must, from 
its natm*e and locality, be exclusively of com- 
mon law jurisdiction. 

The two criterions of exclusive jurisdiction 
ai-e, the subject matter and the locality of 
the ti-ansaction. It is not doubted but that 
the question of prize or no prize, when it is 
the foundation of a suit, is exclusively of ad- 
miralty cognizance, from the subject matter. 
The authorities to tliis point are too mmier- 
ous and conclusive to admit of conti'adiction. 
But these authorities go farther, and say, 
that the mere taking as prize, and ail matters 
dependent thereupon, are also peculiarly of 
admiralty jurisdiction. Lord Chief Justice 
Lee's opinion, in the case of Rous v. Hassai-d, 
as cited by Lord Mansfleld, and again cited 
by Justice Willes in the ease of Le Caux v. 
Kden, 2 Doug. 594, is full to this pm-pose. 
"The gi'eat question was, whether an action of 
ti'espass would lie for taking a ship as prize? 
Lord Chief Justice Lee, having called in two 
civilians to his assistance, delivered the opin- 
ion of the court, that though, for taking a 
ship on the seas, trespass would lie at com- 
mon law, yet, when it was taken as prize, 
though taken wrongfully, though it were ac- 
quitted, and though there were no colour for 
the taking, the judge of the admiralty was 
judge of the damages and costs, as well as of 
the principal matter; and he laid it down as 
law, that if such an action was brought in 
England, and the defendant pleaded not guil- 
ty, the plaintiff could not recover." By this 
quotation, it is clear, that, in order to fix the 
admiralty jurisdiction, it is not necessary that 
the question before the court' should precisely 
be, is this property lawful prize to the captor, 
or is it not? but a suit for costs, and damages 
may be had in the admiralty for a taking as 
prize, though wrongfully done, and even with- 
out any colour for such taking; and, as it 
should seem from the case, even though the 
property so taken, should not b4 in the pos- 
session of the com-t So, also, in the case of 
Lindo V. Rodney, 2 Doug. 612, Lord Mans- 
field, in giving the opinion of the court, says— 
"A thing being done upon the high seas, does 
not exclude the jurisdiction of the common 
law. For seizing, stopping or taldng a ship 
upon the high seas not as prize, an action will 
lie; but for taking as prize, no action will 
lie. The natm-e of the question excludes, not 
-the locality." And a little farther on— "The 
.end of a prize court is to suspend the prop- 
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erty till condemnation, and to punish every 
sort of misbehaviour in the captors." 

How it came to pass, that the Case of Silas 
Talbot was, by the comrt of errors and ap- 
peals, and still is, by concession of counsel in 
the present cause, considered to be not of ad- 
miralty jurisdiction, on account of the sub- 
ject matter, I am at a loss to conceive; espe- 
cially when I look at the two only points of 
defence taken in that cause, viz. 1st That 
fi'om the papers found on board the cap- 
tm-ed vessel, and from other concomitant cir- 
cumstances, there was a reasonable colour 
for taking as original prize; and, 2dly, that if 
the vessel captured was indeed prize to Silas 
Talbot, the three brigs were in sight at the 
time of the captm-e, and, by the mai-itime 
law, acquired thereby an intei-est in the prop- 
erty—I say, these pleas, together with the 
current of the testimony then exhibited, and 
the time of the transaction, being time of 
wai*, all united in fixing that cause within 
the admu-alty jurisdiction, from the subject 
matter and nature of the case. It is in obe- 
dience to strong conviction, that I thus ven- 
tm-e to differ in opinion from the judgment 
of the honom-able com't of errors and ap- 
peals—a judgment which, I am inclined to be- 
lieve, would not have taken place, but from 
the peculiar situation of Talbot's Cause. The 
com-t of appeals for the United States, in 
prize causes, had rejected the appeal, be- 
cause the question was not strictly prize or 
no prize, but an action for damages between 
citizen and citizen. That com-t, as I have 
undei'stood, looked at that cause in no other 
point of view, and therefore refused to take 
cognizance of it, and soon after adjom-ned. 
The appeal was then carried to the high 
comt of errors and appeals for this common- 
wealth. The proctors had previously agreed 
not to contest the point of jm-isdiction, and 
so the cause came before the judges on the 
merits only; and the court proceeded to sen- 
tence, without suspecting tlieir jurisdiction. 
After sentence, however, some of the judges 
began to entertain scruples respecting the ju- 
risdiction of the court, and,- upon inquiry, 
found that the jurisdiction had only been 
submitted to by consent The court well 
knew, that consent could not give jm-isdic- 
tjon, and therefore retracted or suspended 
the sentence, until an argument should be 
held on that point; and the question of the 
jm-isdiction was again agitated. In the mean 
time, that is, between the rejection of the 
cause by the com-t of appeals for the United 
States, and its introduction into the court for 
the commonwealth, the case of Le Caux v. 
Eden, as reported by Douglas, with Lord 
Mansfield's dissertation on admiralty juris- 
diction subjoined, made their first appear- 
ance amongst us, and fm*nished new ideas 
respecting the court of admiralty. Then, for 
the first time, did tlie distinction occur, be- 
tween the prize court and the instance court 
of admiralty. Possessed of this idea, the 
judges of appeal for the state, looked at the 
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proceedings wliich tlie com*t of admiralty liad 
adopted in the case before them,, and found 
they had been in personam, by attachment, 
to answer for damages arising from a tort 
committed at sea. This, it was observed, 
was never the practice in the prize court, 
which always proceeded in rem, by procla- 
mation and monition, whether the property 
be, in fact, in the possession of the cotn-t or 
not. And so it was in the case of The King- 
T. Broom, Carth. 39S, by proclamation at the 
royal exchange, although the prize taken had 
been previously sold at Barbadoes. And, for 
this error of form in the admiralty, Talbot's 
Case was considered as belonging to the in- 
stance court. The judges of appeal consid- 
ered themselves as an instance court of ap- 
peals, and so proceeded to the definitive de- 
cree. Had the court of admiralty, when 
Talbot's Cause first made its appearance 
there, been possessed of the light which hath 
been since thrown upon this subject, it is 
more than probable that the process would 
have been conducted otherwise than it was. 
It should be observed, however, that an ex- 
clusive jurisdiction cannot be subverted by 
an erroneous process. How far the eonsid- 
ei-ation, that if the court of appeals for the 
commonwealth should reject Talbot's Cause 
(as the court for the United States had done) 
the appellants would have had no other re- 
som'ce, and so been deprived of the benefit of 
an appeal, might have operated to induce the 
judges to take that cause within their cog- 
nizance as an instance court, I will not pre- 
sume to say. Bat the peculiar circumstances 
of the case ought to be remembered; and I 
have mentioned them on this occasion, fi*om 
a sense of the duty I owe to the jurisdiction 
enti'usted to my care. 

I come now to consider the origin of the 
cause before the court, and whether it is, or 
is not, necessarily dependent on, and conse- 
quential to, the Case of Silas Talbot. It has 
been said, that this suit is derived from three 
circumstances, viz. the contract by which 
Angus was made captain of the Hibemia— 
the wrongful taking at sea— and the damages 
the libellants have been obliged to pay, in 
consequence of this contract and wrongful 
taldug. And it has been urged, that as two 
of these circumstances, viz. the contract and 
the payment of damages, happened on the 
land, the common law, by the second general 
rule, hath the exclusive jurisdiction. It ap- i 
pears to me, however, that owners are an- 
swerable for torts done by the captains they 
employ, under a general principle of the 
maritime law, and not by virtue of any spe- 
cial conti-act. No such responsibility can be 
deduced from any articles or sailing orders 
given to captains of vessels. The conti'act 
may be the ground of an action of damages 
for a breach of orders respecting the par- 
ticular interests of the ownei's; but, in cases 
of tort, the owners are answerable by a gen- 
eral law. The libellants have been obliged 
to pay the damages in Talbot's Case, not be- 
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cause they employed Angus, but because 
they were owners of the brigs. Neither can 
I consider the payment of moneys, accord- 
ing to the decree in favour of Silas Talbot, 
as the oiiigin of the present suit We should 
not stop short in the ti-ain of causes. In such 
a ti-ain, every circumstance is the effect of 
the preceding and the cause of the subse- 
quent link. No dea-ee would have past, no 
damages have been paid, nor would the 
present suit have been instituted, but for the 
original wrong done at sea. To this wrong, 
therefore, Ave must have recourse, for the 
som-ce of the present action. 

Some pains have been taken to apply the 
case of ransom-bills, charter-parties, and 
policies of insurance, all suabie at common 
law, to the present suit A ransom-bill sup- 
poses a divestiture of propertj'' by the rights 
of war, and the biU is a promissory note for 
a certain sum, in consideration of the victor's 
relinquishing his right of conquest and re- 
storing the property. In a suit, therefore, on 
a ransom-bill, the question of in-ize or no 
prize can only come in incidentally, to shew 
whether there was a value received or not. 
For, if the talking was wrongful, the prop- 
erty never divested, and, of course, the prom- 
issory bill was given without consideration. 
Charter-parties and policies of insm-ance, are 
written contracts, executed on land, respect- 
ing certain specific contingencies. It is al- 
together immaterial where these contingen- 
cies shall happen. The suit is founded in 
the binding force of the contract and the 
contingencies are only incidental circum- 
stances, shewing that the force of the con- 
tract is to take place and operate. But these 
are not parallel to the case before the court, 
wherein the libellants complain of damages 
they have sustained, in consequence of a 
tort committed at sea, by the captain they 
had employed. When the Case of Silas Tal- 
bot came first before this com-t. the libel 
was filed in the name of Silas Talbot qui 
tarn against the brigs Achilles, Patty and 
Hibernia, and against certain persons, in the 
said libel named, as owners and captains 
of the said brigs. All these persons (except 
two, if I rightly remember) appeared either 
in person or by proxy, and entered into stip- 
ulations, according to the practice of the 
coxu-t In this form the suit proceeded 
through the admiralty and through tlie court 
of appeals. The question was general in 
both courts, viz. Whether there had been a 
wrong donS? and if so, whether the parties 
who had appeared as respondents to the 
libel, were answerable for tlie damage, and 
to what amount? And. finall3% the decree 
was also general, that the appellants shouid 
pay to the appellee certain moneys, in recom- 
pense of the injury sustained. But hoAV far 
any particular captain, or tlie owners of any 
particular vessel, might have justified them- 
selves by a separate defence, was never the 
subject of inqu ry— no such specific justifica- 
tion having been proffered in either coui-t 
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And wlietlier it is or is not now too late to 
make discrimination, may be ttie subject of 
future discussion: but I mention tliis to 
.shew, tliat tlie present libel manifestly rises 
-out of Talbot's Case, and that its pursuit will 
■ unavoidably force us up to the wrongful tak- 
ing as prize, for the origin of the present 
'suit. Since, then, I cannot but consider tlie 
'Case of Silas Talbot as properly belon^ng to 
the prize court of admiralty, and that the 
present suit originates from, and is a sup- 
plementary part of, that ti'ansaction; T can- 
not (according to the first principle stated) 
•but overrule the px'esent plea to the jurisdic- 
tion of this court 

I conclude with this observation, that in all 
'Pleas of this kind, where the law is doubt- 
ful, the leaning of the court will be in favour 
'Of its own jurisdiction. Not from a desire 
of extending the admiralty cognizance, but 
for this important consideration, that if the 
'decision in favour of the jm-isdiction should 
be erroneous, the doors of the common law 
are open for redress, and a prohibition may 
'Ise obtained; but there is no remedy for the 
-erroneous exclusion of parties who apply for 
the process of the admu*alty, the benefit of 
the laws by which it is governed, and tlie 
■summary justice it affords. 

[NOTE. The cause having heen afterwards 
heard ou the merits, the libel was dismissed. 
'Case No. 3,703. Libellants thereupon appealed 
to the high court of errors and appeals of 
Pennsylvania, wliieh entered a decree in thpir 
favor. Purviance v. Angus, 1 Dall. (1 U. S.) 

J-oU.J 

Case No. 3,703. 

DEAN et al. v. ANGUS. 

[Bee. 378.]^ 

Admiralty Court of Pennsylvania. 1785. 

"SmppiN'O— Captain's Miscoxduct — Liabiliti' to 

Own BUS. 

1. Under what circumstances owners of ves- 
sels ought to recover against the captains they 
^employ for damages suffered in consequence of 
their misconduct. 

2. Captains are not answerable for losses aris- 
ing from unavoidable accidents, mere errors of 
judgment, or failure of success, after having ex- 
ercised all reasonable diligence and discretion. 

Judgment on the merits. [A plea to the 
■admiralty jurisdiction was previously over- 
ruled. See Case No. 3,702.] 

The bill filed in this cause states, that 
Jolm Angus, being commander of the brig 
Hibernia, belonging to Joseph Dean and 
others, did, on a certain day, without any li- 
cence, order, or authority from his owners, 
and without any probable cause of capture, 
with a vie'w to his own private interest and 
emolument, combine and confederate with 
certtiin malefactors, and did pursue and take 
the brigantine Betsey, then in the possession 
of Silas Talbot, commander of the sloop 
Argo, as lawful prize and booty of war. 

^ [Reported by Hon. Thomas Bee, District 
Judge.] 



And that the said John Angus, not being 
ignorant of the premises aforesaid, but well 
knowing the same, and intending to deprive 
the said Silas Talbot of his prize, and to de- 
fraud and injure, as much as in him l:iy, 
his owners, the libellants in this cause, did 
cause the brigantine Betsey to be sent to 
places, unknown, fcc. whereby she was lost, 
&c. The bill then goes on to state, that, for 
this cause, the said Silas Talbot did after- 
wards file his bill in this court against the 
said John Angus, and against his owners, 
the present libellants, and also against cer- 
tain other persons, in the said bill named, 
for the wrong and injm-y done, and did, by 
the sentence and decree of this court, re- 
cover against them the sum of f 12,700. 5s. 
damages, . with costs of suit. "Whereupon, 
an appeal was entered to the honourable 
the high com*t of errors and appeals of this 
commonwealth, in the prosecution and final 
issue whereof the said Silas Talbot did re- 
cover against theappellants the sum of £11,141. 
5s. 4d. of which sum the libellants in this 
cause were compelled, and did actually pay 
the sum of £4,000; and, also, that they had 
expended the further sum of £450 in de- 
fending themselves against the bill of the 
said Silas Talbot, and in prosecuting their 
said appeal. Whereupon, they now pray 
.judgment against the said John Angus, for 
reparation of the damage and loss they have 
so sustained. 

I have found it necessary to the, deter- 
mination of the present question, to consider 
it under the three following points of view, 
viz.: 1st How far the cause, now before 
the court, may be considered as connected 
with, or determined by, the decx'ee in the 
Case of Silas Talbot. 2d. Under what ch-- 
cumstances, owners of vessels ought to re- 
cover against the captains they employ, for 
damages suffered in consequence of their 
misconduct And, 3d. The specific circum- 
stances of the present case, as they stand 
on the testimony; or, what is called the mer- 
its of the cause. 

As to the first point, I can see no connexion 
between this cause and the Case of Silas 
Talbot, further than this, that as it origin- 
ates from the same transaction, to wit, a 
taking a prize on the h'gh seas, the jui"s- 
diction is thereby determined. In all other 
respects, the two causes proceed on different 
principles. The points in view in Talbot's 
Case were, how far owners of vessels were 
answerable for torts committed by the cap- 
tains they employ; and .whether the talc- 
ing in question was, in fact, such a tort, 
as they ought to be answerable for. The 
objects in the present case are, under what 
circumstances, owners may recover against 
theu- captains; and whether Angus was or 
Avas not particeps criminis, with the wrong- 
doers in Talbot's Case. The complexion 
of the two causes being thus manifestly dif- 
ferent, it cannot with any reason, be admit- 
ted, that the testimony or decree founded 
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thereupon, in tlie former, should be conclu- 
sive in the present case. The decree in Tal- 
bot's Case was against certain persons who, 
by stipulation, had made themselves respon- 
sible for the issue of that suit. It is not 
inconsistent with the record of that decree, 
for Captain Angus, who was not one of 
those stipulants, and who was no party to 
that suit, to come in now, and make his 
specific defence, when personally called up- 
on to answer, and shew that he was not one 
of the wrong-doers against whom that de- 
cree was obtained. 

On the second point, viz. under what cir- 
cumstances owners of vessels ought to re- 
cover against the captains they employ, for 
damages suffered in consequence of their 
misconduct It is consonant with reason 
and authority, that captains are not answer- 
able for losses arising from unavoidable 
accidents, mere errors of judgment, or fail- 
ure of success after having exercised all rea- 
sonable diligence and discretion. It would 
be very difficult, and is at present unnec- 
essary, to delineate the particular circum- 
stances, and kinds of misconduct, which 
should render a captain responsible to his 
owners. Every case that occurs, must be 
judged of by its own peculiar circum* 
stances. The present libel states. "That John 
Angus did, without any authority from his 
owners, combine with certain malefactors, 
and, without probable cause of capture, 
take the brig Betsey, then in the possession 
of S"llis Tnlbot, as prize and booty of war. 
And that he did this, not ignorantly, but 
well knowing the circumstances, and with 
a view to injure the said Silas Talbot, and 
also his owner% as much as in him lay." 
If these charges are supported by the tes- 
timony now before the court, there can be no 
doubt but that he ought to be answerable 
to his owners for whatever they have suf- 
fered in consequence of this transaction. 

And this leads to the third point, viz. the 
consideration of the specific circumstances of 
the case, as exhibited by the testimony; or, 
the merits of the cause. The facts, so far as 
they respect Captain Angus, appear to be in 
substance as follows: Angus sailed on a 
trading voyage to Tenerifife, in the armed let- 
ter of marque brig Hibernia, in company with 
the brigs Patty and Achilles, also letters of 
marque, and bound to some ports in Europe, 
under the commands of Captains Prole and 
Thomson. Angus had received written insti'uc- 
tions from his owners (the present libellants) 
to keep company with the two brigs so long 
as he should think it prudent, and had their 
approbation to ci'uize with them on the co'ast 
for two or three weeks, if they shouM so 
agree. At Reedy Island, in the Delaware, a 
consultation was had between the three cap- 
tains, and Prole was appointed commodore. 
Two or three days after they had got out to 
sea, they discovered a brig and a sloop at a 
distance. Prole gave orders to chase, which 
was done. Prole and Thomson, under British 



colours, came up with and took the brig; but 
the Hibernia, being a dull sailer, was left 
four or five miles astern. When she came up, 
however. Captain Angus inquired what the 
captured vessel was, and was informed by 
Prole or Thomson, that she was a good prize, 
bound from Montserrat to NeAV-York. To 
which Angus replied, that if the brig was 
prize, the sloop (then in sight) must be so too, 
and asked why one of tl\eir fast sailing brigs 
did not pm"sue her. To which it was answer- 
ed, that they did not choose to leave the prize- 
till they saw her well manned, and ordered, 
him to chase the sloop; which he accordingly 
did for two or thi'ee leagues; but finding he 
could not come up with her, he hauled his 
wind, and beat up again for the other brigs^ 
but did not reach them till just before dark. 
Prole then sent a boat to Angus,' demanding 
two of his hands to help man the prize, for- 
warding, at the same time, a paper for Angus 
to sign; which appears to have been orders 
di'awn up by Prole, and signed by him and. 
Thomson, for the prizemaster they had put 
on board the captm-ed brig. Angus hast.ly 
signed this paper on the binnacle, and sent 
the two men required. The wind blowing 
very fresh, the sea running high, and tlie 
night coming on, the four brigs separated, 
and saw each other no more. From this de- 
tail it is manifest, that Angus had no oppor- 
tunity of acquiring information of those cir- 
cumstances which were the ground of con- 
demnation against the respondents in the suit 
of Silas Talbot. The assm-ance of Prole, the 
commodore, that the Betsey was good pri/ie, 
was, in the then situation of affairs, sutficitint 
to convince Angus that there must have been, 
at least, probable cause of capture; and if 
the enterprize had been a successful cme, 
which he had no substantial reason to doubt, 
Angus would not have been justifiable in neg- 
lecting any thing, on his part, to secure to his 
owners a share of the booty taken, or to add 
thereto by endtavom-lng to take the sloop al^io. 
The only circumstance which hath a direct 
tendency to criminate Captain Angus, is his 
signing the orders to the prizemaster put on 
boai-d the Betsey, directing him to "keep to 
the southward, for fear of fallng in with 
the Argo." There are two ways in which this 
may, very natm'ally, be accounted for; neither 
of which ai-e in the least contradicted by the 
testimony, viz. that in the hmry of the trans- 
action, the boat waiting alongside, the sea 
rough, and night coming on, he signed these 
orders without reading them, having confi- 
dence in those who had drawn them up and 
signed before him; or, that, according to his 
first concliision, if the brig was prize, the 
sloop must be so too, he still conceived the 
Argo to be an enemy, and therefore to be 
avoided by the prizemaster. 

But, without having recourse to surmises, 
I am cleai'ly of opinion, that the 1 bel is not 
supported by the testimony; that is, there 
is not sufficient proof, that the respondent 
"did wilfully and knowingly, and without 
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probable cause of capture, join with others 
in taking from Silas Talbot his prize and 
booty of war." It is manifest, indeed, from 
the records of the court of appeals, that the 
libellants have suffered considecable damage, 
in consequence of this transaction at sea. 
But, as they had embarked themselves in a 
suit with real wrong-doers, and suffered judg- 
ment to go against them on general princi- 
ples, without attempting a separate defence, 
this is no reason why Angus should not now 
bring forward that specific testimony, with 
regard to his own conduct, as may exculpate 
hjgi from the charges laid in the present libel. 
Some stress has been laid on a passage in 

the deposition of W D , exhibited 

in Talbot's Cause, tending to prove that An- 
gus was not so ignorant of the chcumstances 
respecting the Betsey and Argo, as he pre- 
tends. The passage is in these words— "Aft- 
erwards Captains Prole, Angus and Thomson, 
in the presence of this deponent, consulted 
what they should do with the brig Betsey, 
and being of opinion," &c. Whatevei* weight 
this deposition might have had in Talbot's 
suit, it is inadmissible in the present; but I 
would observe, that this circumstance is not 
supported by any other testimony on the rec- 
ords of this com't; on the contrary, from the 
general history of the transaction, there seems 
to have been no period of time in which An- 
gus could have left his vessel, or the other 
captains have been on board the Hibemia, 

to hold this con?u tation. D mi:st. tlie.-e- 

fore, have been mistaken. Indeed, this is not 
the only circumstance in which he is singular. 
For, just before, he says— "The brigs Achilles 
and Hibernia endeayom*ed to speak hei* 
(meaning the Argo) but could not come up 
with her. And upon the said Church's saying, 
that Captain Talbot was not a man that 
would run away from one of them," if they 
would not both chase, the brig Achilles then 
chased alone," &c. 

Now, the whole current of testimony agrees 
in this, that it was the Hibernia, and not the 
Achilles, that chased the Argo. And, as I re- 
member, in some stages of Talbot's suit, it 
was ui'ged as a circumstance of aggravation 
xigainst the owners of the Hibernia. that their 
captain was employed in driving off the Argo, 
whilst his confederates were plundering her 
prize. These observations on D -'s depo- 
sition do not directly affect the present ques- 
tion; but I mention them because, if I could 
find any substantial ground to believe that 
Angus was indeed particeps ci'iminis with 
Prole and Thomson, or that he knew, or had 
any opportunity of knowing, the circumstan- 
ces which shoidd have prohibited them from 
malting that unfortunate capture, I should 
not be so clear, as I now am, in adjudging, 
that the bill in this cause be dismissed, and 
that the libellants pay the costs of suit. 

"Whereupon the libellants appealed; and, 
after long argument, the com-t adjudged, in 



June, 1785, that John Angus should pay to 
the libellants £948. 15s. lOd. witii interest 
thei'eon from the twenty-second day of Janu- 
ai-y, 1785. [1 Dall. (U. S.) ISO.] 



Case Wo. 3,704. 

DEAN V. BATES et al. 

[2 Woodb. & ai. 87.] ^ 

Circuit Court, D. Massachusetts. Oct Term, 

1846. 

ADMrKAIiTT JoitlSDlCTION — LiBEIj TO AN'NUI. 
MOllTGAGE ON VESSEL. — LlBEL IX ReM AND IN 

Peksonam. 

1. A libel does not lie in the district court to 
enforce tlie surrender or avoidance of a mort- 
gage of a ship, ou the ground that it has not 
been duly prosecuted, or the claims under it not 
seasonably made. 

[Cited in The J. B. Lunt, Case No. 7,24G; The 
Mayflower v. Tlie Sabine, 101 U. S. 3SU.J 

2. The remedy, if any, in such case, is in 
chancery, and will not usually be settled there 
till the disputed rights of the parties under the 
instrument are first adjudit-ated on at law, 

[Cited in Weston v. Minot, Case No. 17,453; 
Hill V. The Golden Gate, Id. U,4t)l.] 

3. A libel is informal if it proceed against both 
the vessel and the owners. 

[Cited in Ward v. The OErdenbnrsh, Case No. 
17,158; The Aiida, 12 Fed. 344.] 

This was an appeal from a decree of the 
disti-ict court, dismissing a libel between 
these poi-iies. [Case um-eportEd. The l.bel 
was by William H. Dean against J. D. B.ites 
and anotiier and the brig Flora.] The libel 
was originally tiled Janury 14, 1S4G, setting 
out that Dean was owner, of the brig Flora, 
and having certain unsettled accounts with 
Bates & Co., the two respondents, he exe- 
cuted to them a conveyance on tlie 20th of 
August, 1845, to secure what might be due. 
It was alleged to have been the design of the 
conveyance to give security on said brig in 
a certain event, for any thmg due on a voy- 
age "of the schooner NQe, where Bates & Co. 
had made some advances, and the accounts 
for which were in their possession and con- 
trol. The libellant in tnat conveyance ac- 
knowledged himself indebted to Bates & Co. 
§1000, the instrument to be void if that sum 
was paid, or whatever was due from said 
Dean, in three months from the date thereof. 
That within the said tln-ee months, Dean 
called on the respondents for their accounts, 
but they neglected to furnish any; and that 
he was ready, and offered to pay any thiuff 
due. That said instiniment has not been dis- 
charged, but still remains an incumbrance on 
the vessel, and lessens her value to the dam- 
age of Dean, and he, therefore, prays the 
court to pronounce it void, and no longer an 
incumbrance, and gi*ant such other relief as 

* [Heported by Charles L. Woo -bury, Esq., and 
George Minot, Ehii.J 
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to law and justice appertain. On the IGtli of 
January aforesaid, the two respondents ap- 
peared and filed tlie folio win*? exceptions: 1/ 
That this court has not jurisdiction to enforce 
the claim set up. 2. That the possession of 
the b.ig Flora is not in the respondents, but 
this court, as appears by its records. 3. That 
this coui-t has already declared the said in- 
strument to be void, and no incumbrance on 
the brig. 4. That an appeal has been talcen 
from the dea-ee, declaring this, and is now 
pending, and the respondents are entitled by 
law to have its validity there settled. 5. That 
the libel is informal, and without sufficient 
cause. A copy of the instrument referred to 
being produced by the counsel for the libel- 
lant, it purported to be a bottomry bond, exe- 
cuted June 13, 1845, by the libellant to the 
respondents, for !?10aO, reciting that a loan 
had that day been made by them to him of 
this sum, advanced on said brig of 242 tons 
burthen, and if he paid them said sum, or the 
balance due, within three months from the 
date, then tlie obligation was to be void. And 
as security for the loan, the brig was mort- 
gaged and pledged, and her registiy set out, 
and concluded by a stipulation, that it was 
to be understood between them, that if any 
of the loan and interest shall remain due aft- 
er the expiration of the three months, the re- 
spondents might sell the brig, and account 
for the balance. 

The exceptions were argued at this term by 
F. 0. Loi-ing in their favor, and F. TV. Saw- 
yer against them. 

WOODBURY, Circuit Justice. The first ob- 
jection to this libel is, that the district court, 
where it was filed, had no jui*isdiction over 
the matter prayed lor. If that matter had 
been to enforce a clear maritime lien on the 
vessel, like a good bottomry bond, or to set- 
tle a contest between several part owners, as 
to the employment of a vessel, or for the re- 
cover^' on some conti-act of admitted admi- 
ralty jurisdiction, such as to pay a ransom or 
an insurance, the d.stx-ict court, by having ju- 
risdiction in all civil cases of an admiralty 
character under the act of llSi) [1 Stat. 73J, 
could clearly sustain this libel. But the pray- 
er in this case is resisted for an alleged want 
of jurisdiction, for reasons bringing it into 
much doubt. Because, firstly, it is not to en- 
force a contract; but is for the avoidance and 
surrender of an incumbrance on the vessel. 
It is doubted here, whether that incumbrance 
be any thing more than a mortgage, and not 
a, valid bottomiy bond, and if the former, 
whether there is clearly conferred over it any 
jurisdiction in admiralty for any purpose 
whatever. But it not being absolutely neces- 
sary here to settle these last questions, I 
shall at once proceed to the consideration of 
the fir-:: objection. This rests on the ground, 
that nothing is due upon the claims secured 
by the incumbrance, and that the continu- 



ance of a groundless incumbrance on the ves- 
sel injures its sale, and can and ought there- 
fore to have been annulled by the district 
com-t. But such a prayer is, in form and 
substance, a case of equity cognizance, be- 
longing to chancery, independent of admi- 
ralty. And though proceedings in admh'alty 
are, as argued by the counsel for the libel- 
lant, founded on the civil law like those in 
chancery (2 Browne, Civ. & Adm. Law, oOT), 
yet the former are only one branch of ihe 
civil law, relating to maritime matters (The 
Orleans v. The Phoebus, 11 Tet. [30 U. S.] 
175); while chancery powers extend to other 
and numerous cases, not belonging to the ad- 
miralty. On this ground it is laid doAvn in 
the books of practice, that admiralty courts 
have no general chancery powers, as, for in- 
stance, in common cases, over enforcing the 
specific performance of contracts.— over the 
correction of mistakes and the issuing of in- 
junctions, or the rescinding of ordinary con- 
tracts on account of their being void for 
fraud. Conk. Pr. GO. But these general pow- 
ers are vested in courts of equity as such, or 
in com-ts of common law, on their statutory 
equity side. The last is the situation of the 
circuit coui-ts of the United States. Its dis- 
trict courts are by acts of congress not in- 
vested with any such chancery powers, and 
when they possess any, it is merely by virtue 
of the admiralty and maritime jurisdicti )n 
bestowed on them, and in order to enforce 
that. But a court of admiralty, as such, nev- 
er requires nor exercises such general chan- 
cery power as is asked to be exercised here. 
Sir WiUiam Scott, in The Juliana, 2 Dod. 
521, says: "This court certainly does not 
claim the character of a court of general 
equity; but it is bound by its commission 
and constitution to determine the cases sub- 
mitted to its cognizance upon equitable prin- 
ciples, and according to the rules of natural 
justice." Whatever extensive conti-ol abroad 
as well as here may be exercised by admiral- 
ty courts over bottomry bonds, and the ves- 
sels pledged by them, it is not believed that 
they ever extended to an interference so as to 
avoid or annul an incumbrance. 

It has been expressly ruled, that a prayer 
to the admiralty court to reform a contract, 
though clearly a maritime one, like a policy 
of insurance, is a matter proper for chancery 
powers, and not those belonging to the dis- 
trict court, as a court of admiralty. Andrews 
V. Essex Fire & Marine Ins. Co. [Case No. 
374]. One of these chancer^' powers is to re- 
quire the smTcnder of conti'acts, or to issue 
an injunction against the use of them under 
a bill quia timet, or a bill of peace to prevent 
further litigation; and generally it is exer- 
cised in those cases alone where the rights of 
the parties have bee.n aheady settled, or the 
party is in possession who is applying. 2 
Story, Eq. Jm\ § 852. For even a com-t of 
chancery will not usually grant such a re- 
quest as is here presented, if the rights of 
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the parties concerning the instioiment are, as 
here, still in contest, and no jurisdiction is 
given to it by alleging fraud, misttilie in a 
ti"ust, or asldng a disclosure, or introducing 
some such matter of clear chancery jurisdic- 
tion over such subjects. But here a contest 
exists still between these parties as to xhe 
debt which the incumbrance Avas given to se- 
cure; and none of the most usual grounds 
for chancery to interfere are alleged. It is 
ti'ue, that in a libel in the disti'ict court to en- 
force that mortgage on the vessel, the libel 
was dismissed, and an appeal taken here, 
which has never been prosecuted. But this 
does not show, nor is it averred, in the pres- 
ent proceeding, that nothing was in fact due 
either in praesenti or in futm-o on the claims 
secured by that mortgage;, and till that ques- 
tion is settled in some othpr proceeding, even 
a court of chancery would probably be 
obliged to decline such request as is made 
here, except where allegations like those be- 
fore named are also introduced to give it ju- 
risdiction to settle the title itself. The other 
libel does not judicially appear to have dis- 
posed of the rights or merits of these parties. 
It is on the record a naked dismissal of the 
libel, and might perhaps well have been from 
want of jm-isdiction, as in this case. That 
was one exception taken to it. Allowing, 
then, that a court of chancery conld in such 
an application settle a question of title, be- 
tween the parties, when it had jmisdiction 
of the subject-matter, as if it was a contest 
as to a mistake, or fraud, or ti-ust, or discov- 
ei'y, or an injunction, or account required, or 
something else clearly of chancery jm-isdic- 
tion, this case might not be proceeded in even 
then. Though on this I give no opinion. It 
is ti-ue, that the rule on this subject is laid 
down more broadly in some books in chan- 
cery, describing chancery powers; but as it 
is not questionable, that a mere admiralty 
court possesses no such power, I forbear 
from now going fm'ther into the true bounda- 
ries of it in a court of chancery. 1 see only 
one other objection beside this, among those 
enumerated in the exceptions, which requh'es 
comment in the present state of things be- 
tween these parties,— that is, the vessel be- 
ing now in possession of the libellant, and 
the appeal referred to in one of the excep- 
tions, having since been abandoned. That 
other objection is the misjoinder of the ves- 
sel and tlie owners in one and the same 
libel. This involves a proceeding both in per- 
sonam and in rem, in the same case, and con- 
travenes the settled rules in admiralty pro- 
ceedings. See rules 14-17; [The Orleans v. 
The Phoebus] 11 Pet. [36 U. S.] 175. Being 
objected to seasonably here, it seems fatal 
to the libel as it now stands. For these I'ea- 
sons the decree in the district com-t, dismiss- 
ing tlie libel, is affirmed. 
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Case No. 3,705. 

DEAN V. EQUITABLE FIRE INS. CO, 

[4 Cliff. 575; S Ins. Law J. 773.]^ 

Circuit Court, D. Massachusetts. May Term^ 

1S78. 

Reformation of Insukanoe Pomcv—Fhaud ani> 
Mistake— TuuSTiiE in BANKiiuPTcy. 

1. Courts of equity have power to correct mis- 
takes iu polices of insurance, even to the ex- 
tent of chanjfing the material clauses of the in- 
strument which ave the subjects of special agree- 
ment. 

2. Such instruments may be reformed where 
it appears that, in consequence of fraud or mis- 
take, they do not express or violate the intention 
of the partias. 

3. The party alleging the mistake must show 
exactly in what the error consists. 

4. A person was aljudged a bankrupt, May 
8, 187G. In March previous he conveyed cer- 
tain real estate to certain grantees. 'i*he com- 
plainant was appointed trustee of the bankrupt 
estate, June 3 of the same year. Soon after his 
appointment an agent of the respondents told 
him that he held certain policies on the prop- 
erty, payable to the vendees of the property. To 
this he replied that he would not accept the 
same if the policies were payable to the said 
vendees of the property, that the property be- 
longed to the estate of the bankrupt of which 
he was trustee, and that the policies must be 
made payable to him as such trustee. The bill 
contained an averment that he thereby meant 
and intended that his interest as trustee in the 
premises should beinsured,and that the respond- 
ent company had fair and ample notice ot such 
intention. No averment was made that he re- 
quested any such polcies to be issued to him. 
Immediately the company wrote in the policies 
"payable in case of loss to Joseph F. Dean, trus-. 
tee," and forwarded the same to the complain- 
ant. Held: no mistake was made by either 
party such as would warrant a court of equity 
in reforming the policy. The mistake was one 
subspquently made by the complainant in taking 
a conveyance fiom the parties in whose name 
the policy was issued, without first securing the 
assent of the insurance company. 

This was a bill \n equity brought to reform 
a policy of insm*ance on certain real estate. 
It was brought bj^ Joseph F. Dean, a citizen 
of ]\lassachusetts, trustee in bankruptcy of 
the estate of G. Campbell, against the Equita- 
ble Fire Insm'ance Company of Nashville, 
Tenn. The bill averred that Campbell was 
duly adjudged bankrupt, that the complainant 
was appointed trustee, that the bankrupt 
made a fraudulent transfer of the property, 
without consideration, in March, before he 
went into bankruptcy in ilay, later in the 
same year. The following allegations were 
tlien made: "That shortly after your orator's 
said appointment, John R. Dorrance. of Provi- 
dence, Iv, I., acting for and in behalf of said 
respondent company and other companies 
hereinafter named, informed your orator that 
he held certain policies of insurance on said 
premises, payable to said Haskell & Jellerson. 
which he was ready to deliver to yom* orator 
upon payment of the premiums; that your 
orator thereupon replied that Lf said policies 



^ [Reported by William Henry Clifford, Esq., 
and here reprintod by permission. 8 Ins. Law 
J. 773, contains only a condensed report.] 
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were payable to Haskell & Jellerson he would 
not accept the same; that said property be- 
longed to the estate of George Campbell, in 
bankruptcy, and that he was trustee in 
banlcruptcy thereof; and that said policies 
must be payable to him; and yom* orator 
thereby meant and intended that his interest 
as such trustee in said premises should be in- 
sured; and your orator avers that said re- 
spondent company had fair and ample notice 
of such intention, and that your orator de- 
sired to have lils interest in said property in- 
sured by ffood, effectual, and valid policies; 
that thereupon said respondent wi'ote or 
caused to be w^ritten its policy, insm-ing Has- 
kell & Jellei*son against loss by fire on said 
premises to the amount of §2,500, payable, in 
case of loss, to Josepli F. Dean, trustee, and 
forwarded the same to yom* orator; and your 
orator, believing, and having good reason to 
believe, that said policy insured your orator'a 
interest in said premises, accepted the same. 
That your orator further shows yoiu: honors 
that it was the intention of your orator and 
said respondent, in and by said policy, to in- 
sure said property and your orator's interest 
therein, and the failure to correctly word the 
same, if it be incoiTectly worded, arose with- 
out fault of your orator and from accident 
and mistake." Tlie loss of the buildings by 
fire was also set out in the bill, and it was 
averred tliat the vendees of the bankrupt re- 
leased all theh' interest in the property to the 
ti'ustee complainant The respondents de- 
murred to the bill. 

,T R. Bullard, for complainant. 

First. The jurisdiction of this court to re- 
form policies of insurance, when such reform 
is necessary and proper, is well established, 
and has been frequently exercised. Harris 
v. Columbiana Mut. Ins. Co., 18 Ohio, IIG; 
Fireman's Ins. Co. v. Powell, 13 B. Mon. 311; 
National Fire Ins. Co. v. Crane, 16 Md. 260. 

Second. The bill shows a proper case for the 
intei-fereuce of the court, a case complete in 
all essential details, viz.: The mistake, to wit, 
that the policy on its face insm*es Haskell & 
Jellerson, "payable in case of loss to Joseph 
P. Dean, Trustee," instead of insuring "Dean, 
Trustee." The correction sought, to wit, the 
substitution of the words "Joseph F. Dean, 
Trustee," for the words "Haskell & Jeller- 
son," or generally by making the policy cover 
Dean's interest as trustee in the premises. 
The fact is that the mistake was mutual and 
common to both parties. It sufficiently and 
clearly appears from the tenor of the whole 
bill that both parties have done what neither 
intended, and that tliere was a distinct agi'ee- 
ment to do something different. For exam- 
ple, see end of second page of biU: "That 
your orator further shows your honors that 
it was the intention of your orator and said 
respondent in and by said policy to insure 
said property, and your orator's interest there- 
in, and the faihu*e . . . arose from mis- 
take." These elements are all the distinctive 



requisites of a bill to refoi-m. Heame v. 
Marine Ins. Co., 20 Wall. £01 U. S.] 491. The 
bill is not only to reform, but is also for gen- 
eral relief, and, besides, contains a distinct 
and sepax'ate prayer that the court will in- 
terfere to prevent the gross injustice sought 
to be worked by the unfair and exceeding- 
ly technical position of the respondent, and 
that a decree may be entered ordering pay- 
ment of the policy in accordance with equity 
and good conscience. The cause appeals 
strongly to the favorable consideration of the 
court. The complainant has acted in perfect 
good faith, in a titist capacity, with only a 
nominal personal interest. The creditors have 
intrusted their rights to him, and they alone 
are to be affected by the results. The respond- 
ent company, with .a full knowledge of all the 
facts, has received a premium, insured the 
propei'ty, and agreed to pay some one the 
loss; the property is destroyed, and the re- 
spondent, feeling sure of and threatening a 
defence, which, narrow and technical as it 
is, would avail at law, now endeavors, by 
demurrer, to prevent the com*t from reaching 
the merits in equity. The company knew 
that "said property belonged to the estate of 
George Campbell in bankruptcy, and that he 
(the complainant) was trustee in bankruptcy 
thereof," and it therefore knew that Haskell 
& Jellerson had no insurable interest in the 
property. The complainant did inform the 
company that the estate belonged to him as 
trustee. He tlierefore did inform it that he 
had the insurable interest in it, and wished to 
have that interest covered, and the policy 
should have been drawn to insure the com- 
plainant's interest A new policy was writ- 
ten, and it appears in the bill. The allega- 
tion of the bill that the company knew that 
Haskell & Jellerson had no insurable interest, 
and the allegation, "your orator fm'ther shows 
your honors that it was the, intention of your 
oratx>r and said respondent, in and by said 
pohcy, to insm'e said property and your ora- 
tor's interest therein, and the failure to cor- 
rectly word the same . . . arose . . . 
from accident and mistake," are conclusive al- 
legations of the fact that there was a mutual 
mistake, and that both parties did what nei- 
ther intended. 

F. D. Hyde and Henry D. Allen, for re- 
spondents. 

The principles upon whicn a policy will be 
reformed are fully stated in Hearne v. Insm*- 
ance Co., 20 Wall. [61 U. S.] 490. Now apply- 
ing the rule of law, in what did the mistxke 
of the insurance company consist? They 
were directed to make the policies payable to 
the complainant. Ihey did so. That cer- 
tainly was not a mistake. The complainant 
says he informed the agent of the defendant 
that the property insured belonged to the 
estate of which he was trustee, but he did not 
inform them that he had obtained either ti- 
tle or possession, which in fact he had not 
What correction should be made? In other 
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words, liow sliould the policy have been writ- 
ten, following the instruction of the com- 
plainant's letter? He does not claim to have 
Tiad either title or possession. The policy was 
made payable to him as directed. There was 
no direction to insure his interest as tnistee, 
or to leave Haskell & Jellerson out of the 
policy, but to make the policies payable to 
him. The minds of the pArties never met as 
to any contract, except the one expressed in 
the policy. There can be no doubt how the 
company understood the order, which was a 
reasonable and fair understanding of it, and 
they had no motive to deliver a policy to the 
plaintiff other than as directed by him. The 
policy was accepted as drawn and no objec- 
tion made, and it is not claimed that the 
plaintiff could not recover had the loss fol- 
lowed the delivery of the policy, and before 
Haskell & JeUerson conveyed the property to 
the plaintiff. The only mistake made by any- 
body in the premises was that of the plain- 
tiff in taking a conveyance of the property 
from Haskell & Jellerson, and not notifying 
the defendant company and secm-ing their as- 
sent Had he done that, all would have been 
satisfactoiy. It was not a mistake of the 
company in writing the policy, but of the 
plaintiff in allowing the title of the property 
to change without notice to the company. 
The policy provides that "if the property be 
sold or transferred, or upon the passing or 
entry of a decree of foreclusure, or upon a 
sale under a deed of tiiist, or if the property 
insured be assigned under any bankrupt or 
insolvent law, or any change take place in 
title or possession (except in case of succes- 
sion by reason of the death of the assm'ed), 
whether by legal process, or judicial decree, 
or voluntary transfer or conveyance, . . . 
then, and in every such case, this policy shall 
be void." The following cases, out of a great 
number that can be cited, state the law fully 
as to the relation of the parties under the 
policy, and when a court will and will not 
reform a contract: Fogg v. Middlesex Ins. 
Co., 10 Gush. 337; Carpenter v. Providence 
Wash. Ins. Co., 16 Pet [41 U. S.] 495; Wil- 
son V. HiU, 3 Mete. [IMass.] 66; Hidden v. 
Slater M. F. Ins. Co. [Case No. 6,463]; Car- 
roll V. Boston Ins. Co., S Mass. 515; Young 
V. Eagle Fire Ins. Co., 14 (iray, 150; Adams 
V. Rockingham M. F. Ins. Co., 29 Me. 292; 1 
Story, Eq. Jur. §§ 152—157; Adams, Eq. 171; 
Andrews v. Essex Ins. Co. [Case No. 374]; 
Sawyer v. Hovey, 3 Allen, 331; Lyman v. 
United Ins. Co., 17 Johns. 373; Wemple v. 
Stewart, 22 Barb. 154; Kent v. Manchester, 
29 Barb. 595; Dickinson v. Ulenney, 27 Conn. 
104; Hibbert v. RoUiston, 3 Brown, Ch. 571; 
Bryce v. Lorrilard Fire Ins. Co., 55 N. Y. 245; 
Young V. McGo-\vn, 62 Me. 56; Diman v. Prov- 
idence, W. & B. R. Co., 5 R. I. 130; Hoover 
V. Keilly [Case No, 6.677]; Vallette v. Valley 
Canal Co. [Id. 16,820J. 

CLIFFORD, Circuit Justice. Courts of 
■equity undoubtedly possess the powei- to cor- 



rect mistalces in policies of insurance, even 
to the extent of changing the material clauses 
of the instrument which are the subjects of 
special agreement But the" settled practice 
is that the power should be exercised with 
great caution, and only in cases whei*e the 
proof is entirely satistactory. Oliver v. Mu- 
tual Cc&nmercial Marine Ins. Co. [Case No. 
10,498]. instniments of this kind may be re- 
formed in equity, where it appears that by 
fraud or mistake they do not fulfill, or that 
they violate the agreement between the par- 
ties; but the party alleging the mistake must 
show exactly in what the mistake consists, 
and the correction that should be made. 
Hearne v. New England, etc., Ins. Co., 20 
Wall. [61 U. S.] 490; Hunt v. Rousmaniere, 1 
Pet [26 U. S.] 12. 

The jm-isdiction of chancery courts in that 
regard is everywhere admitted; but the ques- 
tion is, whether the bill of complaint shows 
a proper case for equitable interference. Mat- 
ters well pleaded are admitted by the demm*- 
rer, but the corporation respondents deny 
that the complainant has stated such a case 
as entitles him to the relief prayed for in 
the bill of complaint Sufficient appears to 
show that the title in the premises insured 
was in the bankrupt; that he, on the ISth of 
March, 1876, for some unexplained cause, con- 
veyed the same to John H. Haskell and 
George S. Jellerson, of New York city, and 
the complainant alleges that the conveyance 
was without consideration, and in fraud of 
the bankrupt act [of 1887 (14 Stat 534)]. 

Though executed in fi-aud of the bankmpt 
law, the clear inference from the allegations 
of the bill is that the deed was in due form; 
and it appeai-s that the grantees, on the 3d 
of June, 1876, insm-ed the premises in their 
own name in the company of the corporation 
respondents, in the sum of $2,500, against 
loss by fire for the term of one year from the 
date of the policy. Prior to that, to wit, on 
the 8th of IMay, in the same year, the grantor 
in the conveyance was adjudged banlirupt, 
and on the 31st of the same month the com- 
plainant was duly chosen and confirmed as 
trustee of the estate -of the bankrupt, and on 
the 3d of June following became seized of the 
bankrupt's estate by due conveyance, as re- 
quired by law. 

Shortly after the appointment of the com- 
plainant, information was communicated to 
him by an agent of the respondents, that he, 
the agent, held certain policies of insurance 
on the said premises, payable to Haskell & 
Jellerson, which he was ready to deliver to 
the complainant upon payment of the pre- 
miums; to which he replied, that if Ih? po i.i s 
were payable to those paiiies he would not 
accept the same, that the property belonged 
to the estate of the bankrupt, of which he 
was the trustee, and that the policies must 
be payable to him, as such trustee. Append- 
ed to that allegation is the avennent of the 
complainant that he thereby meant and in- 
tended that his interest, as such ti'ustee, in 
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the pi-emises should be iusui'ed, and that the 
respondent company had t'ah- and ample no- 
tice of such intentio-n that he desired to have 
his interest in the propertj' insured by good, 
effectual policies; but he does not allege that 
he requested that any such policies should be 
issued to him, or that any other alteration 
should be made in the policy issued to the 
grantees of tlie banki-upt, than what was sub- 
sequently made by the company before the 
policy was delivered to him as such trustee. 

Thej' immediately wrote in the policy, or 
caused to be wi'itten, as follows: "Payable 
in case of loss to Joseph F- Dean, trustee," 
and forwarded the policy to the complainant; 
and he alleges tliat "believing, and having 
good cause to believe, that said policy insured 
his interest in said premises, he accepted the 
same;" tliat what the complainant wanted 
was, that in case of loss the insurance should 
be payable to him, as the trustee of the bank- 
rupt's estate, and tliat was fully accomplished 
by the amendment inserted in the policy. 
Neither party made any mistake in that trans- 
action, and the only mistake subsequently 
made was that made by the complainant in 
talcing a conveyance from the parties in 
whose names the policy was issued, without 
securing the assent of the insurance com- 
pany. Had he done that, no controversy 
would ever have arisen. 

Plainly it was not a mistake of the com- 
pany in writing the policy, but of the com- 
plainant in allowing the title of the pi'operty 
to be changed without complying with the 
following condition of the policy: "Xf the 
property be sold or transfeiTed, or upon the 
passing or entry of a decree of foreclosure, 
or upon a sale under a deed of trust, or if the 
propeiiy insm-ed be assigned under any bank- 
rupt or insolvent law, or any change take 
place in title or possession, except in case of 
■ succession by reason of the death of the as- 
sured, whether by legal process, judicial de- 
cree, or voluntai-y transfer or conveyance 
. . . then and in evei-y such case the policy 
shall be void." Conditions of the kind are 
fi'equently inserted in policies, and though 
thej' often operate with. great severity, still 
they are obligatory in casse they are not 
waived by the company. 

It is said that the conveyance was without 
consideration, but that cannot make any dif- 
ference, as the formal title was changed be- 
fore any loss occm-red. Written agi*eements, 
whether executory or executed, may be re- 
formed in equity com'ts where there is a ma^ 
terial mistake of fact. In all such cases, says 
Story, if the mistake is clearly made out, by 
proofs entirely satistaetoiy, equity will re- 
form the contract so as to malie it conform- 
able to tlie precise intent ol the parties. But 
if the proofs are doubtful and unsatisfactory, 
and tlie mistake is not made entirely pla^n, 
equity will withhold relief upon the gi'ound 
that the wiitten paper ought to be treated as 
a full and coirect expression of the intent of 
the contracting parties, until the contrary is [ 



established beyond reasonable controversy. 1 
Story, Eq. Jur. § 152; Adams, Eq. (3d Am.Ed.)- 
171; Andrews v. Essex Fire & Marine Ins. Co. 
[Case No. 374]. Apply those rules to this case 
and it is clear that the complainant is not 
entitled to any relief. 

Demm-rer sustained and bill of compla'.nt. 
dismissed. 
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Case No. 3,709. 

DEAN V. LEGG et al. 

[1 Cranch, C. G. 392.] ^ 

Circuit Court, District of Columbia. April 
Term, 1807. 

CnANCEUY Attacumext — Sekvice of Process — 
ViisoiNiA Statute. 
In a chancery attachment, if the subpoena be 
served on the prnicipal, tlie bill cannot be talien 
for conf essed_ for non-appearance, as in ordinary 
eases in equity; but there must be an ailida- 
vit and publication, &c., according to the act 
of Virginia, p. 115. 

Mr. Taylor (as amicus curiae) suggested 
that the court could not take the bill for con- 
fessed, nor proceed to decree against juegg. 
The subpoena was served on Legg, and the 
bill, having been filed three months, was 
taken for confessed. The debt was due from 
Legg to tlie plaintiff on promissory notes un- 
der seal. The bill states, in the usual form, 
that the defendant Legg is a non-resident 
of the District of Columbia, and cannot be 
found so as to be served with process. At 
the expiration of three months after the 
filing of the bill and service of the subpoena, 
the bill was taken for confessed at the rules. 
There was no affidavit of non-residence and 
no order of publication. There was an 
agi'eement between the plaintiff's counsel and 
James Legg, by which the attached effects 
were released, and possession of the wagon 
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and horses given to him, upon his entering 
into an agreement to be answerable for the 
decree. If it is taken as confessed that de- 
fendant was a non-resident, then there must 
be publication, &c., according to the act of 
assembly. 

;Mr. Simms contended that the subpoena 
served is as good as an order of publication. 

GRANOH, Chief Judge, delivered the judg- 
ment of the com't. 

This is a chancery attachment against Eli 
Legg as principal debtor, and the other de- 
fendants as garnishees. The case, as be- 
tween the plaintiff and Eli Legg, is a case 
at law, the debt being due upon single bills 
under seal. The jurisdiction of this court as 
a court of equity is given merely by the act 
of assembly (page 115), giving a remedy in 
equity against absent debtors having effects 
in the hands of persons within its jurisdic- 
tion, and the act of congress of the 3d of 
May, 1802 (2 stat 193). That act of assem- 
bly points out the mode of proceeding in or- 
der to obtain a decree in case the principal 
debtor should not appear and give security. 
That mode of proceeding.has not been adopt- 
ed, but inasmuch as the subpoena was served 
on Eli Legg, who has not appeared and given 
security, the plaintiff proceeded to take the 
bill for confessed, as in ordinary cases in 
chanceiT after the expiration of three months 
from the filing of the bill and the service 
of the subpoena. The court is of opinion 
that the bill has been erroneously taken for 
confessed; because the Only ground of ju- 
risdiction of the court, and the only title to 
relief which the plaintiff can claim, are im- 
der tlie act of assembly, which describes par- 
ticularly the mode of proceeding in such 
cases. That mode of proceeding not having 
been pursued, the court is not authorized to 
make a decree. A publication, according to 
the provisions of the act, is necessary. 
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DEAN V. aiARSTELLER, 

[2 Cranch, C. C. 12L] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1816. 

Negotiable iNSTiirMiiNTS — Liability of Indors- 
BKS — Diligence op Holder. 

The holder of a promissory note, in Alex- 
andria. D. C, has no equity against a remote 
indorser, unless he has used due diligence to re- 
cover the money from the parties who were 
liable to him at law upon the note. 

Bill in equity. The complainant held a note 
made by James Wilson payable to John Tuck- 
er, chairman of a marine insm*ance associa- 
tion, and indorsed by him, by William Yea- 
ton, and by the defendant, Marsteller, for 
$G10.72, given by Wilson to the association to 
secure tlie repayment of that sum in case 
he should not, within a certain time, produce 

^ PReported by Hon. William Cranch, Chief 
•^Judge.] 
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satisfactory proof of his loss on the ship Gov- 
ernor Strong, for which loss he claimed in- 
demnity under a policy of insurance, and on 
account of which loss that sum of money 
had been advanced to him by the association 
with the assent of the defendant, but con- 
trary to the will of the plaintiff, who, as well 
as the defendant, Marsteller, was a member 
of the association. In 1811, it had been de- 
cided, in a suit by Wilson against the as- 
sociation, that they were not liable for the 
loss. Before the note became due Wilson 
died insolvent; after which, and after the 
decision against Wilson in his action upon 
the policy, and after the complainant had 
failed in a suit against Tucker, the chairman 
of the association to recover the plaintiff's 
share of the money thus advanced to Wil- 
son without his consent, the association, be- 
ing indebted to the plaintiff and others, for 
the money thus advanced to Wilson, ordered 
this note of Wilson's, thus indorsed, and 
which had become payable November 1st, 
1805, to be assigned to the complainant, 
which was done accordingly. The complain- 
ant, in his bill, after stating the foregoing 
facts, avers, that in consequence of the de- 
cision against Wilson in his action upon the 
policy, and his insolvency, the defendant, 
who is a remote indorser as to the complain- 
ant (the intermediate indorsers being Tucker,, 
the chairman of the association, and William 
Yeaton,) became liable to the complainant for 
the amount of the note, and as he cannot 
maintain an action at law against the com- 
plainant for the amount of the note against 
this defendant, his only remedy is in equity. 
The answer of Marsteller denies that the 
note had been assigned to the complainant by 
order of the association, and avers that it 
was delivered to him in violation of their 
rules; and tiiat the complainant had only a 
claim to some distributive share of the funds 
of tiie association, but not to the amount 
of the note. That after the note became pay- 
able it remained some years in the possession 
of the association as their property. That 
Wilson was bound to pay it at maturity, tin- 
less he should, before that time, produce evi- 
dence of the loss, satisfactory to the associa- 
tion. That the association never took any 
compulsory measures to obtain payment from 
Wilson's estate, and that if they had, he 
(the defendant) believes that the note would 
have been paid; but that in consequence of 
their neglect the debt has been lost The 
cause was set for hearing on the bill, answer, 
and exhibits. 

Before CRANCH, Chief Judge, and MOR- 
SELL, Circuit Judge. 

CRANCH, Chief Judge. It is difficult to 
perceive wherein the equity of this case con- 
sists. The suit is against a remote indoreei*, 
but the reason for not resorting to the inter- 
mediate indorsers is not stated. I do not 
perceive that it follows, that because a per- 
son has not relief at law, he must necessaiily 
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have a remedy in equity; yet that seems to 
be the only ground of equity relied upon in 
the bill. It does not appear, from the bill, 
that the defendant had notice of the non-pay- 
ment of the note hy Wilson or his adminis- 
u-ator, so as to become liable at law; and if 
not liable at law, I see no ground to charge 
him in equity. But if he had notice, yet he 
was discharged in equity by the negligence 
of the complainant and those under whom he 
claims, in not proceeding to enforce pay- 
ment from Wilson's estate. 

THRUSTON, Circuit Judge, absent 



Case No. 3,711. 

DEAN V. TUCKEK. 

E2 Oraneh, C. 0. 26.]* 

Circuit Court, District of Columbia. July 
Term, 1811. 

Insurance Association — Power of Majority. 

The members of an insurance association are 
bound by the act of the majority, unless there 
be some restriction in the articles of associa- 
tion. 

This was an action for money had and re- 
ceived. 

Dean was entitled to a dividend on pre- 
miums received by the insurance associa- 
tion, of which Tucker was chairman, and 
the plaintiff a member. The association had 
voted to advance to James Wilson a sum of 
money, on account of a daim for a loss. 
The advance was made, and Wilson's note 
taken to refund in case the loss was not fin- 
ally established. Dean objected to the ad- 
vance. The broker of the association (Grov- 
erman) applied Dean's dividend to his pro- 
portion of the advance to Wilson. 

E. J. Lee, for plaintiff. 
C. Simms, for defendant 

THE COURT (nem. con.) instructed the 
jury, at the prayer of the defendant's coun- 
sel, that if they should be satisfied, by the 
evidence, that there was no restriction in 
the articles of association, (which were lost) 
then the members of the association were 
bound by the act of the majority, as to all 
matters within the purview of the associa- 
tion; and that the payment, or advance of 
money, on account of losses, was a matter 
within the pm*view of the association; and 
that the plaintiff, being a member, could not 
recover in this action. 



Case "No. 3,71S. 

Ex parte DBANE. 
[2 Cranch, C. C. 125.] * 

MujriCTPAi, CoKPORATioxs— Authority op Mayor 
AXD Council — Territorial Limits. 

1. The common council of Alexandria has no 
atithority to make by-laws operating beyond the 

* [Reported by Hon. William Cranch, Chief 
Judge.] 



limits of the town, as described in the acts of 
Virginia of December 13, 1796 [2 St Va. (N. 
S.) 41], and January 8, 1798 [Id. 122], and 
the jurisdiction of the mayor is confined to the 
same limits. 

2. The corporation of Alexandria cannot en- 
force its by-laws by corporal punishments. 

This was a motion to the court for a ha- 
beas corpus to bring up the slaves of Joseph 
Deane, who had been committed by the may- 
or of the town for the supposed violation of 
a by-law prohibiting the nightly meeting of 
slaves, &c., and the question was, whether 
the jm'isdiction of the mayor and common 
councE extended to the northward of the 
range of lots on jNIontgomery street 

jMr. Taylor, for Mr. Deane. 

By the charter of 1779, the judicial power 
of the corporation extended half a mile be- 
yond the limits of the town, but their legis- 
lative power was confined to those limits. 
They had power "to make by-laws and ordi- 
nances for the regulation and good govern- 
ment of said town," "to be observed and per- 
formed by all manner of pei'sons residing 
within the same, under reasonable penalties 
and forfeitures, to be levied by distress and 
sale of the goods of the oifenders." The act 
of 1785 [Hen. St 205] did not enlarge the 
limits of the town, but provided, that when 
the proprietors of lands within a certain dis- 
trict "round the said town" shall incline to 
lay out the same in town lots for the pui"pose 
of building thereon, they shall be laid out so 
as to correspond with the streets of the 
town. The act of 1786 [Hen. St c. 73, p. 
362], provides "that the limits of tiie town of 
Alexandria shall extend to and include, as 
well the lots formerly composing the said 
town, as those adjoining thereto, which have 
been and are improved." The act of the 13th 
of December, 1796, provides, "Whereas sev- 
eral additions of lots contiguous to the town 
of Alexandria, have been laid off by the pro- 
prietors of the land, in lots of half an acre 
each, extending, to the north, to a range of 
lots on the north side of a street called Mont- 
gomery; ^upon the south, to the line of the 
District of Columbia; upon the west, to a 
range of lots on the west side of West 
street; and on the east, to the river Potomac; 
that many of the lots in the said addition 
have already been built upon, and many 
more will soon be improved; and whereas it 
has been represented to the general assem- 
bly, that the inhabitants residing on the said 
lots are not subject to the regulations made 
and established for the orderly government 
of the town, and for the preservation of the 
health of the inhabitants, by the prevention 
and removal of nuisances, upon which their 
prosperity and well being does very much de- 
pend: Sec. 1. Be it therefore enacted, that 
each and every lot and part of a lot within 
the aforesaid limits, on which, at this time, 
is built a dwelling-house of at least sixteen 
feet square, or equal thereto in size, with a 
brick or stone chimney, and that each and 
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€very lot within tlie said limits, whicli shall 
hereafter be built upon, sbaU be ineoi-porated 
with the said town of Alexandria, and be 
■considered as part thereof." The second sec- 
tion provides that the mayor and common- 
alty may compel the proprietors of lots with- 
in those limits, and not incorporated with the 
town, to remove nuisances in the same man- 
ner as if the lots were within the town. The 
xict of the 8th of January, 1798, recites, that, 
"Whereas by an act of assembly passed in 
1796, entitled," &e., "it is enacted that certain 
improved lots and all others, as they become 
so improved, within the bounds in the said 
Act mentioned, be added to and made part of 
the said town of Alexandria, thereby leaving 
out of the jurisdiction of the said mayor and 
commonalty of the said town, tlie unim- 
proved lots within the limits aforesaid, as 
long as they shall so remain unimproved; by 
which means the prosperity of the said town 
is in a great degree prevented." "Be it en- 
acted that the unimproved lots within the 
limits aforesaid, sball be and are hereby in- 
corporated with, and considered as a part of 
the said town of Alexandria, and subject to 
the same regulations as the other part there- 
of." By the act of congi-ess of the 25tli of 
February, 1S04 (2 Stat 257), "To amend the! 
charter of Alexandria," it is enacted (section 
4), "That the jurisdiction of the said common 
-council shall extend to the limits heretofore 
prescribed, by law and exercised by the may- 
or and commonalty," and by the fifth sec- 
tion "shall have power to malte all laws 
which they shall conceive requisite for the 
preservation of the health of the inhabitants 
and for the regulation of the morals and po- 
lice of the said town, and to enforce the ob- 
.servance of their laws by reasonable penal- 
ties and forfeitures, to be levied upon the 
.goods and chattels of the ofiEender;" "pro- 
vided that such laws shall not be repugnant 
to, or inconsistent with the laws and consti- 
tution of the United States." By the act of 
the 27th February, ISOl (2 Stat 103), all the 
judicial power of the corporation was abol- 
ished, and the new charter of 1804 does not 
extend the jurisdiction of the corporation be-, 
yond the limits of the town, except to the 
poor-house, and the ten acre lot on which it 
stands. The lot on which the meeting of 
negroes was held, was at some distance 
north of the range of lots on Montgomery 
street. 

E. J. Lee (the mayor) contended that the 
lot was within the jurisdiction of the corpo- 
ration, by virtue of the acts of 1785, 1786, 
1796, and 1798, and that the by-law was an 
amelioration of the general law of Virginia, 
because it allowed an alternative of fine or 
corporal punishment; whereas the law of 
Virginia inflicted corporal punishment only.' 

THE COURT (THRUSTON, Oh'cuit Judge, 
absent) was of opinion that the common 
•council had no authority to make by-laws 



operating beyond the limits of the town, as 
described in the acts of 1796 and 1798, and 
that the jurisdiction of the mayor was con- 
fined to the same li'nits, and that the corpo- 
ration could not enforce its by-laws by cor- 
poral punishments. 
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Case 3Sro, 3,713. 

The DEAN RICHMOND. 

[1 Chi. Leg. News, 370.] 

District Court, N. D. Illinois. July Term, 1869. 

Collision— Steam and Sail— 5'ault of Steamek. 

[A propeller which fails to Seep out of the 
way of an approaching schooner, so that a col- 
lision occurs without change of course by the 
latter, is solely in fault. And she is not ex- 
cused by the fact that there are other vessels 
on her right and left, when a sufficient change 
of course would cause no serious danger of con- 
tact with .them.] 

[This was a libel by E. B. Dean and othei's 
against the propeller Dean Richmond to re- 
cover damages for a collision with the 
schooner A. Baensch on Lake Michigan.] 

"Waite & Clark, for libeUants. 
Rae «fc Mitchell, for defendants. 

DRUMMOND, District Judge. The libe- 
lants, on the 11th of September, 1866, were 
the owners of the schooner A. Baensch, and 
about ten o'clock in the evening of that day 
the schooner was proceeding down the lake, 
about five miles from the west shore, the 
wind from west to west-south-west blow- 
ing quite fresh and in gusts, heading about 
north-half-west, when she came in collision 
with the propeller Dean Richmond, coming 
up the lake. The collision occurred about 
twenty miles from Chicago. "Wben the pro- 
peller first made the schooner, the propeller 
was heading nearly south-half-east, as the 
course is given by one of the witnesses. The 
propeller struck the schooner on her port 
bow, and the schooner immediately sunk and 
became a total loss. The oflBLcers and crew 
of the schooner were saved on board of the 
propeller. 

The question is, by wbose fault this loss 
was sustained? And I think it was the fault 
of tbe propeller. The main controversy turns 
upon this: Whether the schooner, up to the 
time of the collision, changed her course. It 
is claimed by those on board the propeller 
that her course was changed, and that the re- 
sult of this was the collision. It is insisted 
by aU those on board the schooner that no 
change took place up to the time of the col- 
lision; that the schooner kept her course un- 
til on the instant, as it were, of the collision, 
and when it appeared imminent an order was 
given to change the course of the schooner, 
but before that order was executed the col- 
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lision took place. I think tiiis seems to be 
the weight of the evidence: that no change 
in the course of the schooner occurred. It 
was undoubtedly the duty of the schooner 
to keep her course, and the duty of the pro- 
peller to avoid her,— to keep clear. It is 
quite possible that one of the reasons why 
those on board of the propeller state the 
schooner did change her course was in con- 
sequence of the change in the course of 
the propeller. Taking the story as told by 
those on board of the propeller, the schooner 
was seen about four miles off, in the first 
instance, from a point to half a point on the 
port bow of the propeller. Now, this is 
manifest, I think, that if the com'se of the 
schooner had been diligently watched, and 
the effect of the change of her relative posi- 
tion when the order was given to alter the 
course of the propeller, that a few minutes 
would have demonsti-ated what steps were 
necessary to be taken by those on board of 
the propeller in order to avoid the collision, 
aj?d it would have been clear that they were 
approaching in almost precisely an opposite 
course, and therefore what change was in- 
dispensable on the part of the propeller in 
order to avoid the schooner. The failm'e to 
do this, I think, was the main cause of the 
collision. The night had been rainy, but it 
had cleared off. There is no controversy 
but that the lights on board of the schooner 
were proper lights; they were seen from the 
propeller. The lights of the propeller were 
seen from the schooner, and it was known, 
therefore, by those on board of the schooner, 
that there was a propeller, and it could be 
seen in a very brief space of time that the 
propeller was approaching. The only thing 
that there is in the case to throw doubt upon 
the question is the fact that there were some 
propellers, the lights of which were seen by 
those on board of the Dean Richmond, to the 
east, as the propeller was coming up the 
lake, and there was a little apprehension, it 
might be said, that there would be danger, 
owing to the proximity of these propellers, 
and also to the circumstances of there being 
a san to the westward, but on the whole, 
if the propeller had been properly kept in 
command, I do not think that there was any 
serious danger of contact with the propellei-s, 
or of such a result as to prevent the propel- 
ler from attending to the duty which was 
the most pressing and most in hand for the 
moment, namely, avoiding contact with the 
schooner. 

Then upon the main point, as to whether 
the schooner did change her com'se, the tes- 
timony on the part of the libellants, and by 
all those on board of the schooner, is imif orm, 
and the facts in the case, I think, confirm 
the truth of that testimony. As already 
stated, the schooner knew that it was a pro- 
peller; knew that it was her duty to keep 
her course, and that of the propeller to avoid 
her, and nothing but the appearance of an 
immediate collision or of imminent peril 



from such a cause would naturally induce, 
in the ordinary course of things, the schooner 
to change her com-se. 

The amount involved in this case is quite 
large. The value of the schooner, which, as 
I have already said, was a total loss, is 
stated by the different witnesses to be from 
nine to ten thousand dollars. There were 
also some valuables on boai'd— some merchan- 
dize, amounting to four or five hundred dol- 
lars, the property of the libellants. Looking 
at the testimony on the question of damages, 
and considering it as fairly as I am able, and 
the lapse of time, it being now nearly three 
years since the collision, I have c<)ncluded 
to fix the value of the damages at eleven 
thousand dollars, and a decree will be en- 
tered accordmgly for libellants for that 
amount. 
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Case !N"o. 3,714. 

DEARBORN v. The UNION. 

[1 Wkly. Notes Cas. 222; 21 Int. Rev. Rec. 70.] 

District Court, S. D. Pennsylvania. Feb. 12 

1875. 

Maritime Liens— Advances — Vessel of Anoth- 
EK State. 

[A vessel owned in Philadelphia is subject to 
a lien for advances made in New York, on her 
credit, for the payment of necessary port dis- 
bursements and for repairs.] 

This was a libel tiled on behalf of D. B. 
Dearborn, of New York, for funds advanced 
by the libellant for disbm'sements of th(^ 
bark Union at the port of New York in the 
fall of 1874. The funds were advanced at the 
request of the master. The owner resided in 
Philadelphia. The libel alleged that the mon- 
eys advanced were for necessary port charges 
at New York, including wages, wharfage, re- 
pairs, etc., and were furnished on the creuit 
of the vessel. A sight draft was drawn by 
the master in New York on the owner's 
agents in Philadelphia for the balance duo 
libellant, shortly before sailing from New 
York for Philadelphia, payment of which wa& 
refused; and after arriving at Philadelphia 
the vessel was attached. An answer was 
liled by the owner denying all knowledge of 
the claim, and excepting to the jurisdiction. 

M. P. Henry and A. J. D. Dixon for libel- 
lant. 
F. B. Brewster, for respondent 

THE COURT (CADWALADBR, District 
•Tudge) entered a decree for libellant for $364.- 
81, being the full amount of claim, with costs. 
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Case Wo, 3,715. 

DE BRIMONT v.. PENNIMAN. 

[10 Blatchf. 436.] * 

Circuit Court, S. D. New Yo^k. Feb. 24, 1873. 

POREIGX JCDGMEN'TS— When ENFORCEABLE HeRB 

— Decuees Based on Local, Statutes. 

1. G,, a French citizen, married, in France, 
tlie daughter of *P., and of his wife, C, citizens 
of the United States. Such wife of G. died, 
leaving a child of such marriage. Under the 
statute law of France, providing, that a father- 
in-law and a mother-in-law must make an allow- 
ance to a son-in-law who is in need, so long as 
a child of the marriage is living, G. afterwards 
obtained, in a court of France, a judgment or 
decree against P. and G., then residing in 
France, in an action in which they were served 
with process and appeared, requiring P. and C. 
to pay him a certain sum per year, in monthly 
payments, in advance, one-third of it to be for 
his use, and two-thirds of it for the use of the 
<;hild. G. brought an action of debt, on the 
judgment or decree, in this court, against P. 
and C, to recover the amount of the decreed 
paym*'nt for two years and seven months: Held, 
that the suit could not be maintained. 

[Cited in Hilton v. Guyott, 42 Fed. 255.] 

2. The laws of France upon which such decree 
was made, and such decree founded thereon, 
are local in their nature and operation. They 
are designed to regulate the domestic relations 
of those who reside there, and to protect the 
public against pauperism. They have no extra- 
territorial significance, but must be executed 
upon persons and property within their juris- 
diction. 

[Cited in Hohner v. Gratz, 50 Fed. 370.] 

3. Such orders of the French tribunals are in 
this resp?et like orders of filiation, and orders 
made, under local statutes, to guard against 
pauperism, and in the nature of local pol'ce 
resnilations, and are not founded upon principles 
which, irrespective of local statutes, are of 
universal acceptation, like judgments for a sum 
■certain, founded upon contracts or other recog- 
nized private rights. 

[This was a suit at law by Gaston De Bri- 
mont against James F. Penniman, implead- 
ed with Cornelia J. Penniman, his wife.] 

George M. Van Hosen, for plaintiff. 
Coudert Bros., for defendants. 

WOODRUFF, Circuit Judge. This is an 
action of debt The declaration contains 
two counts. The first is founded on an al- 
leged judgment or decree pronounced in the 
then empire of France; the other count is 
debt on simple contract, for interest alleged 
to be due to the plaintiff, for the forbearance 
of moneys due and owing by the defendants 
to the plaintiff. The first count only is de- 
murred to. That count alleges, that the 
plaintiff is an alien and a citizen of the 
French republic, and that the defendants are 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



citizens of the United States and of the state 
of New York; that, on the 16th of March, 
1868, at Paris, in the then empire of France, 
the plaintiff intermarried with the daughter 
of the defendants; that a child of the mar- 
riage was born, who is still living; and that, 
on the 7th of February, 1869, such daughter, 
(the wife of the plaintiff,) died. The decla- 
ration then sets out certain articles of the 
Code Civil of France, which provide, that 
children must make an allowance to their 
fatlier and mother, and other ancestors, who 
are in need; that sons-in-law and daughters- 
in-law must, also, in like circumstances, 
make an allbwance to their fathers-in-law 
and mothers-in-law, but this obligation 
ceases, first, when tlie mother-in-law con- 
tracts a new marriage, and, second, when 
that one of the married couple through 
whom the relation of affinity exists is dead 
and the children born of such couple are also 
dead; that the obligations springing from 
the foregonig provisions are reciprocal; and 
that an allowance is^ only to be granted in 
proportion to the necessities of him who 
claims, and to the means of him who is 
bouhd to pay. It is next aven-ed, that at and 
prior to the said intermaiTiage, and at the 
time of the rendition of the judgment and 
decree next mentioned, and subsequently 
to such decree, the defendants were residents 
of the empire of France, had the benefit of 
its laws and owed to it a temporary alle- 
giance; that, on the 14th of August, 1869, 
the civil tribunal^ (particularly mentioned,) 
at Paris, rendered and pronounced judg- 
ment, in an action there pending, wherein 
the said plaintiff was plaintiff and the said 
defendants were defendants, brought by the 
plaintiff, to obtain ■ an allowance from the 
defendants, under the said articles of the 
Code Civil, that the defendants, jointly and 
severally, pay to him 18,000 francs per 
year, in equal monthly payments, in advance, 
such payments to be made from the time 
that such allowance was first demanded, and 
should be 6,000 francs for the use of said 
plaintiff, and 12,000 francs for the use of the 
said child of the plaintiff and of said 
daughter of the defendants; that the defend- 
ants were both duly seiTed with process in 
said action and appeared therein; that the 
said civil tribunal was a court of the empire 
of France, and had jurisdiction of the sub- 
ject-matter of the action and of the parties; 
that the defendants appealed from the said 
judgment to the court imperial of Paris; 
that such appeal was there prosecuted by the 
plaintiff and the defendants, and, on the 
5th of May, 1870, such appellate com't ad- 
judged and decreed, that the before-men- 
tioned judgment be affirmed, in respect of 
the right of the plaintiff to an allowance, and 
in respect of the amount, to wit, 18,0J0 
francs per year, and of the appropriation 
thereof by the plaintiff, to wit, 6,000 francs 
to the use of the plaintiff and 12,000 thereof 
to the use of the said child, and in respect of 
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the times and manner in "wliicli it should be 
paid to the plaintiff, to wit, in equal monthly- 
payments, in advance, and did adjudge and 
decree, that the defendants, jointly and sev- 
erally, pay to the plaintiff the said sum, and 
pay the same from the day of the decease of 
their said daughter, February 7th, 1869, as 
appears, &e., by the records and proceedings 
of said com't, now remaining of record; that 
the said judgment and decree of the court 
imperial is final and conclusive, and is in 
full force, not reversed or annulled or satis- 
fied, &c.; that such court is a court of gen- 
eral jurisdiction, and had jurisdiction of the 
subject-matter and of the parties; and that 
the plaintiff has not yet obtained satisfaction 
of the said judgment, whereby an action hath 
accrued to him to have and demand of the 
defendants, jointly and severally, the sum 
of $10,200, being the value, in currency of 
the United States, of the sum of 48,000 
francs, in which said last-mentioned sum the 
defendants are, jointly and severally, in- 
debted to the plaintiff, by reason of the said 
judgment, for the time beginning the 7th of 
February, 1S69, and ending the 7th of No- 
vember, 1871. 

The defendant James F. Penniman demurs 
to this count, upon various grounds, which 
I do not think it necessary to enumerate. 
They were urged on the argument, and, by 
not noticing many of them further, I am 
not to be deemed to affirm the sufficiency of 
the declaration in respect thereto. It is suf- 
ficient that the principal question is decided. 
That question is, whether an action of debt 
will lie in this court, upon such a decree of a- 
court in France, made against citizens of the 
United States, husband and wife, temporari- 
ly resident in that empire. 

It may not be irrelevant to state, that, 
besides the articles of the French Code in- 
serted in the declaration, the counsel for the 
plaintiff admitted, on the argument, and he 
has stated on his brief, that it is provided, by 
other articles of that CJode, that the duty to 
make the allowance which the decree in ques- 
tion provides, ceases whenever the claimant 
obtains a fortune sufficient for his own sup- 
port, or the party by whom the payment is 
to be made becomes unable to pay, or can- 
not pay without withdrawing means which 
are required for his own necessities. 

The question is novel. No case has been 
cited by counsel, in which a foreign judgment 
of such a natm-e has been the subject of an 
action in this country, or in England; and no 
such case has fallen imder my observation. 
Cases are numerous in which foreign judg- 
ments for the recovery of a definite sum of 
money have been sued upon; and the ques- 
tion ha^ been largely discussed, whether such 
judgments are condusive, or are merely pri- 
ma facie, evidence of the debt which they 
award, and whether, and to what extent, the 
subject-matter is open to inquiry and proofs, 
on the original merits. Those cases are not 
controverted by the counsel for the defend- 



ants, but they are deemed not to apply to such 
a decree as is set out in this declaration. 
Cases are, also, numerous, in which the force 
and effect of judgments and decrees in the 
courts of one of the states of the United 
States are under consideration in the courts of 
other of the states, or in the federal com*ts. 
Those cases are not deemed to apply to the 
present, because, the constitution of the Unit- 
ed States operates, as between the states, to 
give them an efficiency not due to a foreign 
judgment or decree. 

In determining the precise question, wheth- 
er, upon the facts stated in the declaration, 
the plaintiff shows a cause of action, it may 
not be material to decide, whether such a 
judgment is, in this court, to be regarded as 
conclusive, or only prima facie, evidence of 
the indebtedness claimed by the plaintiff; 
for, If it be either, then, in connection with 
the allegations showing the law and the rela- 
tionship of the parties, a demurrer founded in 
denial of legal liability could not, probably, 
be sustained. The cases, therefore, which dis- 
cuss that distinction need not be considered. 

The broad question, whether a citizen of the 
United States, whose daughter marries in 
France, can be prosecuted here upon a de- 
cree of a French court, requiring him and his 
wife to pay an annuity for the support of 
their son-in-law, is prior to the inquiry last 
atwve referred to. The subject pertains to 
the domestic relations of our own citizens, 
and the duties and obligations resulting there 
from; and the decree in question proceeds 
upon the declaration of an obligation not in 
conformity with our laws, not known to the 
common law, and upon the continuance of the 
obligation itself after tlie relationship out of 
which it is deemed to have arisen has ceased 
by the death of the person through whom the 
affinity was traced. The nearest analogy to 
a decree jof the natm'e in question, to which 
my attention is called, is a decree for alimony, 
where a divorce, total or partial, has been 
granted; but, the only cases in which such 
a decree has been held to support an action in 
another jurisdiction ai'e under the influence 
of the constitution of the United States, and. 
by force of that con.stitution, it was held that 
a suit would lie, in a court of chanceiy, to 
compel the performance of the decree. Bar- 
ber V. Barber, 21 How. [62 U. SJ 5S2. 

It is not irrelevant to a consideration of the 
nature of the decree in question, to say. tlat it 
does not proceed upon the rule of obligation 
recognized by all civilized nations, that the 
parent shall support his children dm'ing mi- 
nority, which involves, also, the correlative 
right to the services of those children while 
thus supported. Such an obligation has no 
x'elatlon to the case under consideration. 
Whatever obligation or duty lies at the foun- 
dation of the claim of this plaintiff is the crea- 
tm'e of positive statute, framed for the people 
of France, to regulate their domestic con- 
cerns, protect the public, and guard against 
pauperism and its evils. Statutes in some re- 
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spects similar are found in England, and in 
most, if not all, of tlie states of this coimtry. 
Tlie duty of parents and grandparents, and, 
reciprocally, of children and grandchildren, 
when of sufficient ability, to provide for the 
necessary support of those relatives, anfl pre- 
vent their becoming a charge to the public, 
is declared and is enforced. Such regula- 
tions are local in their natm'e, and in their ap- 
plication, and so are the orders for their en- 
forcement. They are a part of a local sys- 
tem, to provide for paupers, and to relieve 
the public from their malutenance, when they 
have relatives within certain designated de* 
gi*ees, who are of ability to support them. 
Such orders are subject to modification and 
adjustment, as circmnstances may require, 
in the states and tribunals wherein they are 
made. Apart from questions growing out oi 
the federal constitution, they can only be en- 
forced in the states where they are made. 
Oi'ders of filiation are of a similar character. 
They are mainly for the protection of the pub- 
lic, founded on local statutes, and are in the 
nature of domestic police regulations. The 
provisions of the Code of France, set out in 
the declaration, and the decree of the courts 
founded thereon, are of the like nature. It 
would seem, that the policy of that country, 
as yiewed by its coiu*ts, does not require 
that the son-in-law or other claimant shall 
himself do anything for his own support, but 
that he is to be supported in idleness. That 
is probably not a niatter of importance to the 
present inquiry, except so far as it may tend 
to show that the judgment or decree is hostile 
to the policy of this country, and in conflict 
with the only ground upon which orders arbi- 
trarily imposing upon one the burthen of sup- 
porting another would be tolerated. The 
principle upon which foreign judgments re- 
ceive any recognition in our courts, is one of 
comity. It does not require, but rather for- 
bids it, when such a recognition works a di- 
rect violation of the policy of our laws, and 
does violence to what we deem the rights of 
our own citizens. The com'ts of this country 
will be slow to hold, that, whenever an Amer- 
ican citizen shall visit France, and reside 
there temporarily, with his family, his son cr 
his daughter, by a rash or imprudent mar- 
riage, can cast upon the parents, mother as 
well as father, the perpetual bui*then of an 
annuity, for the support of the wife or hus- 
band. So long as such residence continues, 
no doubt, the parents must submit to the 
laws of France. The orders of her coiu*ts 
may be enforced against them, as those laws 
may prescribe; but, in a matter of this kind, 
those Ikws must be executed there, and such 
decrees can have, and ought to have, no extra- 
territorial significance. They rest upon no 
principles of universal acceptation, like the 



obligation of eonti-acts, or the protection of 
generally recognized, private, personal rights. 
No disposition to deal with foreign judgments, 
so as to promote the ends of justice, demands 
that such decrees should be arbitrarily en- 
forced in our courts. 

Beyond these considerations, I think it plain, 
upon the face of the declaration, and, espe- 
cially where the other admitted provisions 
of the French Code (stated by the coimsel) 
are brought into view, that the decree itself 
should be deemed, and would, in France it- 
self, be deemed, local and provisional, and 
designed to be can-ied into effect there, and 
only upon persons and propei'ty found there. 
Their laws contemplate the supervisory con- 
trol and direction of their courts over the par- 
ties, in all the changes which may occur in 
their relative pecuniary conditions. The de- 
cree in question prescribes a temporary rule 
of allowance and provision for support, sub- 
ject to modification according to circumstan- 
ces. There is no award of any sum certain, 
to be presently paid, and the declaration does 
not show that any sum whatever could even 
there be collected, without a further appli- 
cation to the com't, for some process or other 
award of means by which some definite 
amoimt shall be collected. Continuing neces- 
sity, on the one hand, and continuing ability, 
on the other, are assumed for the future, and 
the absence of either makes even the decreed 
allowance to cease. Without assuming to 
say that the father-in-law and mother-in-law, 
if still in France, Wjould not have the onus 
of showing that circumstances had changed, 
and of procuring a modification of the decree 
thereupon, these observations bear pertinent- 
ly on tlie natm"e of the decree itseiC, and with 
great force on the question how such decree 
is to be treated in our own courts. 

In harmony with what has been already 
suggested, I add, that we cannot hold that 
such decree is final, operative and binding 
unless and until the defendants go to France 
and there appeal to the discretion of their 
courts to modify the decree according to the 
new circumstances which may arise; and yet, 
the daim here made, in regard to the effect 
of the decree in our courts, would require us 
to give judgment in accordance therewith, 
even though the defendants offered to prove, 
and coidd prove, that the plaintiff had come 
to a princely inheritance. 

Without, therefore, considering the other al 
leged imperfections in the declaration, or 
the peculiarity of a decree which charges the 
wife of the demuri-ant personally, or the want 
of any avei-ment that she has any separate 
estate which can be charged by this court, I 
am of opinion, that the defendant James F. 
Penniman is entitled to judgment upon his de- 
murrer. 



DE BKUNS (Case No. 3,716) 
Case nSTo. 3,716. 

BE BItUNS V. LAWRENCE. 

LAWRENCE v. The LIEUTENANT AD- 
MIRAL CALLOMBERG. 

[18 How. Pr. 141;^ 16 Leg. Int 324.] 

Circuit Court, S. D. New York. Sept 22, 
1859.=' 

Shipping— PowEu and Duties op Mastek — Peu- 
isuixG CJauug. 

1. The master of a vessel is quasi agent for 
both parties (owner or consignee of the cargo 
and the owner of the vessel), in respect to the 
cargo found in a perishing condition on board 
the ship; and his acts, honestly put forth in an 
emergency, even if not the most suitable and 
well judged, with the intent to the best interests 
of all concerned, are to be indulgently consid- 
ered. 

2. This principle applied to this case, -where 
a cargo of fruit, from Palermo, arrived in New 
York in a damaged and perishing condition, in 
consequence of inherent decay, by reason of a 
long voyage caused by storms and putting in 
for repairs, &c., "which was alleged to have 
been unnecessarily protracted by the master, 
and ill his unskilful management of the cargo. 

rSee note at end of case.] 

[These -were suits in admiralty by Be 
Bruns against John J, Lawrence, and by 
John J. Lawrence against the brig Lieu- 
tenant A dmii-al Callomberg. The bill against 
the brig was dismissed in the district court 
(see Case No. 8,130), and a decree for freight 
was entered on the libel of De Bruns against 
Lawrence.] 

Owen & Vose, for the Lieutenant Admiral 
Callomberg. 

Beebe, Dean & Donohue, for John J. Law- 
rence. 



NELSON, Circuit Justice. The first of 
these suits was brought to recover freight 
on a shipment of fruit, from Palermo to 
New York, in the brig Lieutenant Admiral 
Callomberg; the second, a cross-suit by the 
consignee, to recover for damages to the 
fruit in the course of the voyage.' The bill 
of lading contained the usual exceptions- 
damages of the sea, &c., and also from the 
liability to inherent decay. The brig sailed 

^ [Reported by Nathan Howard, Jr., Esq.] 
= [Affirmed in Case No. 8,139.] 
* [This statement of the facts in relation to the 
bringing of the libel and cross-libel differs from 
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*Both of the suits were founded upon the same 
transaction, and depend substantially upon the 
same facts. One was a suit in rem against the 
brig L. A. Colienberg, brought by the appellant, 
in which it was allesced that certain merchandise, 
consigned to the libelant, was shipped at the 
port of Palermo, on the 12th day of December, 
1855, on board the brig, in good order and condi- 
tion; and that the master signed bills of lading; 
agreeing to deliver the same, in like good order 
and condition, to the libelant at the port of 
New York; and the charge in the libel was, 
that he had failed to deliver seven hundred box- 
es of lemons, and two thousand one hundred 
and fifty boxes of oranges, constituting a large 
portion of the cargo. Service of the process 



from Palermo on the 36th of December, 
1855, and arrived at New York on the 20th of 
May, 1856, after a passage of over seventy 
days. She encountered a storm on the voy- 
age, and was compelled to bear away to the 
port * of Lisbon, in Portugal, for repairs, 
where she was delayed some forty-seven 
days in refitting, and where a survey of a' 
portion of the fruit which was perishable (TOO 
boxes of lemons and 2,150 boxes of oranges) 
was directed, and which were all discharged 
from the ship, and placed in a well venti- 
lated warehouse on shore. The boxes were 
opened and examined, and the fruit found 
to be decaj'ing. The imsound were sepa- 
rated from the sound, and then repacked 
with care. A quantity equal to 414 boxes of 
the lemons and oranges was found to be so 
far decayed as to be worthless— the greater 
proportion oranges. On the arrival of tlie 
ship at this port, almost all of them, how- 
ever, were in a very damaged condition. It 
is not denied on the part of the counsel for 
the consignee, but that the damage was oc- 
casioned by the natural and internal decay of 
the articles, but it is insisted that the fault 
of the master in the course of the voyage 
contributed to this damage. 

(1) It is insisted, that the length of time 
occupied in making the repairs at Lisbon 
was unnecessary and unreasonable, and 
that this delay was occasioned hy the care- 
lessness and want of energy and activity 
of the master, and that it contributed to the 
damage of the fniit; and (2) that the opening 
of the boxes of fruit at Lisbon, and the hand- 
ling of it, in separating the sound from the 
unsound and repacking the same, had a tend- 
ency to increase the decay of the article, and 
manifested a want of proper skill in taking 
care of the fruit in the course of the shipment, 
and contributed to the damage. The court 
below overruled these positions, and held up- 
on the proofs that the master had not been 
guilty of any culpable omission of duty in the 
voyage, which caused the loss or deterioration 
of the fruit, or that the delay of the vessel in 
Lisbon, where she put in for repairs, beyond 
the time reasonably required to obtain them, 

was waived, and the claimant of the brig ajv 
peared, and, by consent, entered into stipulation, 
both for the costs of the suit and the value of 
the vessel. They also made answer to the suit, 
denying the allegations of the libel, and aver- 
ring that the merchandise mentioned in the bill 
of lading, except four hundred and fourteen 
boxes of lemons and oranges, which perished 
from their own inherent tendency to decay, 
had been duly transported and delivered to the 
libelant in like good order and condition as when 
laden on board, saving only the damage occa- 
sioned by the perils of the seas, and such as 
resulted from the natural decay of the fruit. 
On the 2d day of July, 18ot>, they also filed a 
cross-libel against the appellant, as consignee 
of the cargo, to recover the freight for the 
transportation of the same, in which they al- 
leged that they had fully performed the con- 
tract set forth in the bill of lading, and were 
entitled to have and receive of the respondent, 
for the freight and primage, including charges, 
the sum of $2,862.47."] 
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Tvas the immecliate oi* proximate cause of 
the injuries the fruit had sustained, and that 
it being proved that the efforts of the master 
In Lisbon to preserve the fruit were made in 
good faith, and under the advice of expe- 
rienced and competent pereons, and accord- 
ing to the best judgment of the master, 
the vessel was not responsible for the in- 
juries the fruit receiyed, even if the means 
used to save it were not the most suita- 
ble and well judged; the master was quasi 
iigent for both jjarties in respact to the 
cargo found in a perishing condition on board 
•of his ship; and his acts, honestly put forth 
in the emergency, with the intent to the 
Tjest interests of all concerned, are to be 
indulgently considered. 

We have lool^ed into the evidence in this 
■case, and although it is contradictory, and, 
In respect to the time consumed in the re- 
pairs at Lisbon, not very satisfactory, ,we 
think the weight of it sustained the view of 
the court below. We admit it is difficult to 
understand or believe that some three weelis 
should be consumed at Lisbon in refitting 
the vessel, when the work could have been 
done in this port in as many days. And the 
■evidence returned to the commissioner ex- 
ecuted in Lisbon explains it folly, not, how- 
•ever, in a manner very creditable to the 
character or enterprise of the government 
of Portugal. We are satisfied that the de- 
crees of the court below are right, and 
should be affirmed. 

[NOTE. Both decrees were affirmed by the 
fiupremo court on appeals taken by the con- 
sipniee; it being there held, per Mr. Justice 
Clifford, that, under all the circumstances, the 
master exercised reasonable judgment and dili- 
gence both in regard to the repairs and the 
measures tatven for tlie presprvatlon of the fruit. 
The Colleuberg, 1 Black (66 TJ. S.) 170.] 



hearing, and to have the evidence taken 
down in writing by the clerk. 

3klr. Youngs, contra. Where tlie evidence 
has been taken in the usual mode by com- 
mission, and the cause set for hearing, no 
evidence taken afterwards can be received 
unless by consent or the special order of 
com-t. Law. Va. Nov. 29, 1792, p. 67, § 46; 
1 Har. Ch. Pr. 595. 

THE COURT refused to suffer viva voce 
■ testimony to prove a letter, produced by the 
plaintiff at the hearing, not being an exhibit 
referred to by the bill or answer. 

THE COURT had some doubt upon the 
30th section of the judiciary act of 1789, but 
as the practice both here and in Maryland 
has been not to receive the testimony at the 
hearing, and having so decided in the case 
of Harper v. Marine Jgis. Co. [Case No. 6,088], 
at the last term, in a full com-t, they rejected 
the testimony. See the 12th rule of practice 
in this court 

[NOTE. On final hearing there was a decree 
for defendants, ^'Iiich decree was affirmed by 
the supreme court on appeal. De Butts v. Ba- 
con, 6 Cranch (10 U. S.) 252.] 



DEBTOR V. The COMET. See Case No. 3,- 
050. 



Case KTo. 3,717. 

0E BUTTS V. BACON et al. 

[1 Cranch, C. C. 569.] ^ 

Circuit Court, District of Columbia. July 
Term, 1S09. 

Chamceuy HEAniXGS— Viva Voce Testimony. 

At the hearing of a cause in chancery, the 
court will not receive viva, voce testimony un- 
less to prove an exhibit. 

Mr. Swann, for plaintiff, offered, at the 
hearing, to prove certain papers not made ex- 
hibits, and cited the 30th section of the ju- 
diciary act of 1789 (1 Stat. 88). 

Tlie cause was set for hearing upon the bill, 
answer, replication, exhibits, and depositions. 

C. Lee stated it to be the practice in the 
federal courts to examine witnesses at the 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 3,718. 

DE BUTTS V. M:cCULLOCH. 

[1 Cranch, C. C. 2SC.] ^ 

Circuit Court, District of Columbia, March 
Term, 1800. 

Depositions — Notice of Taking. 

It is not necessary that the notice of taking a 
deposition under the act of congress should state 
the reason for taking it. 

E. J. Lee objected to the deposition of Jo- 
seph Grant, taken under the act of congress, 
that the notice did not state the reason of 
taking it. 

THE COURT oveiTuled the objection to the 
deposition, and suffered it to be read. 



DE BUTTS (McCULLOCH v.). See Case No. 
8,736. 



Case No. 3,719. 

DE CAMP T. NEW JERSEY MUT. LIFE 
INS. CO. 

[3 Ins. Law J. S9; 21 Pittsb. Le??. J. 162; 4 
, Bigelow, Ins. Cas, 287.] = 

Circuit Court, S. D. New York. Dec. 22, 
1873. 

Life Insurance— Speoiai. Agent — Deliveijy of 
Policy — Ckedit fou Pkemiums — Application — 
TuuTH of Representations — Death from In- 
toxicating Liquors — Question fou Jury — 
Proofs of Loss— Physician's Ceutipicate. 

[1. A stranger who procures an application 
for insurance, ana takes it to the insurance com- 

^ [Reported by Hon. William Cranch, Chief 
Judpe.] 

= [21 Pittsb. Leg. J. 162, and 4 Bigelow, Ins. 
Cas. 287, contain only a partial report.] 
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pany, which approves the same, executes a 
policy, and delivers it to him, with instructions 
to deliver it to the insured only upon payment 
of the premium, thereby becomes its special 
agent to receive the premium and deliver the 
policy.] 

[2. A delivery of the policy by the agent with- 
out exaijting the premium, and upon the prom- 
ise of the assured to pay in a few days, makes 
a binding contract from the date of deliveiTj 
subject only to the payment of tlie premium; 
and, if payment is in fact made within the time 
named, the insured is not bound to disclose to 
the insurer the fact of a change for the worse 
in the condition of health, which has taken place 
in the meantim,i. Nor is it material that the 
agent never accounts to the company for the 
premium so received.] 

[3. Actual delivery of the policy into the pos- 
session of the assured is immaterial, if at the 
time it is tendered Ihey examine it so as to 
become acquainted with its terms, and assent 
thereto, and subsequently pay the premium.] 

[4. Whether the statements made in an appli- 
cation which bejomes part of the policy be re- 
garded as warranties or as material representa- 
tions, they must be true at the time they are 
made; and if untrue, in a material respect, the 
policy is void.] 

[5. Whether a death resulting from the use 
of liquors during a period of three weeks is 
caused by an "habitual" use of intoxicating 
liquors, within the meaning of a condition in the 
policy, is a question for the jury.] 

[6. Where plaintiff, on the request of the in- 
surer, but without being bound thereto by the 
terms of the poncy, furnishes, as part of her 
proofs of loss, the cortificate of a physician as 
to the cause of death, she is not concluded by 
the statements therein made, but may show the 
fact to be otherwise.] 

Colton was agent for another insurance 
company. Becoming? acquainted with De 
Camp, he solicited him to apply to the de- 
fendant for a policy on his life. The applica- 
tion was made June 1st, 1869, and the medi- 
cal examiner of the defendant on the 3rd 
pronounced him a first-class risk. Colton en- 
dorsed the application as agent for the de- 
fendant Defendant accepted the application 
and indorsed Colton's name as its agent on 
the policy June 5th, and delivered it to him, 
with instructions, however, to deUver it only 
on payment of premium, Colton, who was 
boarding in the family with De Camp, deliv- 
ered the policy on the 5th. De Camp gave 
it to his wife and told Colton that he would 
pay the premium in a few days, to which 
Colton assented. On the 8th Colton wrote to 
the defendants that the policy had not been 
delivered, and that the premium had not been 
paid; but as De Camp promised to pay in a 
few days, he proposed to hold it and give 
him tlie opportunity. Defendant replied on 
the 10th, approving of the suggestion of Col- 
ton. On the 9th De Camp had talcen hyos- 
cyamus to quiet excitement arising from his 
domestic troubles and the use of liquor, and 
would have died but for medical aid. This 
condition of affaire was repeated on the 13th. 
On the 14th, Mrs. De Camp testified, he paid 
Colton the premium, and at some sut>sequent 
time, it does not exactly appear when, Colton 
took the policy at his own request from Mrs. 



De Camp for safe keeping, and after her hus- 
band's death she recovered it from him by a 
replevin suit Defendant put in evidence let- 
tei-s from Colton written both before and aft- 
er the death of De Camp, to the effect that 
the premium had not been paid or the policy 
delivered. Defendant also claimed that De 
Camp was not temperate when the applica- 
tion was made, and that it was untrue in this 
respect One condition of this policy was, that 
if the insured should die from the "habitual 
use of intoxicating liquors" the policy should 
be void. The evidence showed that De Camp' 
had made use of liquor after the application 
was signed, so as to be intoxicated. The in- 
quisition made by the coroner the plaintiff 
had submitted as part of the proofs of loss, 
and it was introduced in evidence under the 
plaintiff's exception. The inquisition found 
De Camp had died from tne habitual use of 
intoxicating liquoi-s. It also appeared that 
ISIi's. De Camp had been examined before the 
coroner, and had given evidence sti'ongly 
tending to show that her husband had been 
a drinking man for years, and that he had 
taken opiates as remedies for the disorders 
induced by drink. That, however, was ex- 
plained by the evidence of the attending phy- 
sician, who said that she was so overcome with, 
grief and mental agony at the time as not 
to be in a fit state to be examined. The evi- 
dence of De Camp's past lite up to his death 
was that he was temperate, but tlie post mor- 
tem examination showed evidences consistent 
with the theory of death from liquor, and the 
attending physician said that on two or three 
occasions when he was called in, and after 
the application was made, he was wildly in- 
toxicated, but that this might have resulted 
from a slight use of liquor, owing to the 
severe mental excitement imder which De 
Camp was laboring. Defendant, among other 
things, claimed that as this agency was spe- 
cial, confined to this one policy, plaintiff dealt 
with him at her peril, and was bound to ex- 
amine his authority; that the policy in no 
event could take effect until the actual pay- 
ment of the premium; that until the payment, 
the policy w^as a mere proposition to insm-e, 
and that the payment was an implied reiter- 
ation by the plaintiff of the statements in the 
application, and that inasmuch as De Camp- 
had partaken of liquor to excess, and had 
impaired his health by drugs, the policy was 
avoided. 

riaintiff requests to charge— as to the deliv- 
ery of the policy and payment of premium: 

(1) That there is no conflict of evidence but 
that Colton delivered this policy on the 5th 
or 6th of June, 1SU9, without exacting the 
prepayment of the premium, which act was 
sufficient in law to justify the belief that a 
loan of credit for the premium was extended,, 
and the condition of the poFcy in this re- 
spect waived; and if Mrs. De Camp accepted 
the policy with that understanding, the con- 
ti-act became valid and operative Immedi- 
atelj', and the company was bound. (2) That 
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if Mrs. De Camp innocently relied upon the 
apparent authority to tie reasonably inferred 
from Colton's possession of the policy, and 
for that reason was induced to postpone im- 
mediate payment of the premium, the com- 
pany became bound on delivery. (3) Same 
of De Camp as plaintiff's agent. (4) That if 
the company's direction to Colton, not to de- 
liver the policy until premium was paid, was 
a mere secret or private instruction, and 
inasmuch as there is no proof that she ever 
knew it, it can have no effect whatever on 
her rights. (3) That the maxim of natural 
justice here applies with full force, tiiat "he 
who witiiout intentional ft-aud has enabled 
a person to do an act which must be injuri- 
ous to himself or another innocent party, 
shall himself suffer the injury rather than 
the innocent party who has placed confidence 
in him." (6) That thei-e is no question but 
that Colton's actual authority, with respect 
to this policy, continued down to and in- 
eluding the actual payment of the premium 
on the 14th of June, 1869, so that he was 
then an authorized agent of the company to 
receive it (7) That even if there was no 
waiver of prepayment of premium, the pay- 
ment on the 14th of June, 1869, was com- 
pliance with the condition of the policy in 
that respect, and it related back to the date 
of the acceptance by the company of the 
application for insurance. (8) That if the 
plaintiff and her husband made full, fair and 
honest disclosures of aU the facts matei-ial to 
the subject of inquiry in the application, they 
were guilty of no fraud and concealment. 
(9) That in doing this (8) they were only 
obliged to disclose so much as was material 
to theu* own minds. (10) That although the 
application was the basis for the policy, its 
statements were not warranties, and an in- 
nocent mistake upon any question of disease 
or health, made by Mr. or Mrs. De Camp, 
would, not affect the validity of the policy. 
(11) That even if there had been a waiver 
and the policy had not taken effect until the 
payment of the premium, neither the plaintiff 
nor her husband were obUged to disclose any 
voluntary statements. (12) That upon that 
hypothesis (11), if the company desired in- 
formation of later facts than those shown 
by the application, it was its duty to have 
inquired about them, and that then the plain- 
tiff or her husband would have been guilty 
of fraud or concealment in that respect. (13) 
That since there was no conflict of evidence 
about the delivery of the policy or payment 
of the premium, the only question for the 
jury is as to the cause of death. 
That in respect to the cause of death: 
(1) The insm-ance company is not entitled 
to a verdict unless De Camp's death was 
caused "by tiie habitual use of intoxicating 
liquor." (2) It is not enough to excuse the 
company tiiat intoxicating liquors caused his 
death. (3) It is not enough to excuse the 
company that his death was caused by the 
excessive use of intoxicating liquor. (4) The 
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term "intoxicating liquor" is to be construed 
in its ordinary and popular sense. (5) That 
inasmuch as there is no conflict against Dr. 
Johnson's statement, that the anodyne and 
opiates used by him are not included in the 
popular term "intoxicating liquors," the jury 
are bound to believe his statement in that re- 
spect (6) That the bm-den of proof rests up- 
on the company, and it is bound to show by 
a fair preponderance of evidence that death 
resulted from the habitual use of intoxicating 
liquor before -they wijl be entitied to a ver- 
dict (7) That it is not enough for defendant 
to show that death ought not to have re- 
sulted from the habitual use of intoxicating 
liquors; or, (8) that such liquor or its ha- 
bitual use contributed to cause death. (9) 
They must be satisfied that his death actu- 
ally resulted from such habitual use as the 
primary and controlling cause, and that 
death would have resulted at that time in- 
dependentiy of the use of the narcotics, and 
of this, too, the jury must be satisfied by a 
fair preponderance of evidence. (10) That 
if De Camp only took intosacating liquor In 
moderate quantities, medicinally, to quiet 
nervous excitement arising from other causes, 
and not from habit and that death resulted 
from such use, the defendant cannot recover 
on this branch of the case. (11) That in de- 
termining the cause of death, the jury are 
boucid to give just consideration to the evi- 
dence of De Camp's appearance shortiy be- 
fore his death, as they may deem it deduci- 
ble from the testimony of Mr. Jencks, Mr. 
and Mrs. Johnson, Sirs. De Camp, Brockway 
and other witnesses, who speak upon that 
subject as well as the medical witnesses, and 
to harmonize all the credible testimony on 
that subject if that can be done. 

Defendant requests to charge: 

(1) That prior to the transactions in ques- 
tion A. R. Colton never acted as the agent of 
the defendant in any way whatever, and 
since the transactions in question A. R. Col- 
ton has never acted as agent for the defend- 
ant in any way whatever. (2) That A. R. 
Colton was the agent of the plaintiff in mak- 
ing the application for the policy in suit (3) 
That in this transaction no relation of agency 
existed between the defendant and A. R. Col- 
ton; except that Colton received the policy 
from the defendant, to be held by him in 
escrow, and to be delivered to the plaintiff 
upon the payment of the premium, but not 
otherwise. 25 Conn. 542; 1 Bigelow, Ins. 
Cas. 51. (4) That the delivery of the policy 
by A. R. Colton to the plaintiff or her hus- 
band, even if made, would not complete the 
contract of insurance or make it binding un- 
less or until the premium was actually paid. 

(5) That if the jury believe that tiae pre- 
mium on the policy was never actually paid, 
prior to the death of De Camp, then the con- 
tract of insurance never became complete, 
and there can be no recovery on the policy. 

(6) That even if the jm-y believe that the 
premium was paid to Colton on or about the 
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14th of June, 1S69, as claimed by the plain- 
tiff, nevertheless, if at that time John H. De 
Oamp was so seriously ill that defendants 
would not have delivered the policy had they 
known that fact, and that fact was fraudu- 
lently concealed from the defendants by Mr. 
and Mi-s. De Camp and Golton, acting in col- 
lusion with each other, there can be no re- 
covery on the polic3\ (7) Even if the juiy 
believe that the payment of premium claimed 
was actually made, yet if they^ believe that 
it was made at a time when DeCamp was so 
seriously ill that the defendants, if they had 
been aware of the facts, would not have de- 
livered the policy, and such a payment was a 
part of a collusive and fraudulent scheme 
which was carried out and perfected after 
the death of De Camp, by collusive proceed- 
ings arranged between the plaintiffs and Col- 
ton, under which she got possession of the 
policy, the plaintiff cannot recover. (8) That 
if any of the statements made by the plain- 
tiff in the application for said policy were 
untrue, the plaintiff cannot recover. (9) That 
if the statement contained in such applica- 
tion, that at the date thereof, to wit, the 4th 
day of June, 1869, the said John H. De Camp 
was in good health was untrue, the plaintiff 
cannot recover. (10) That if the statement 
-contained in such application, that at the 
date thereof, to wit, the 4th day of June, 
18G9, the said De Camp was sober and tem- 
perate, was untioie, the plaintiff cannot re- 
<iover. (11) That in determining the question 
of the truth or untruth of this statement, the 
sworn statement of plaintiff made at the 
coroner's inquest, that John H. De Camp has 
drunk to excess for the last two months, is 
evidence that such was the fact, and that 
the statement in that regard in the applica- 
tion was unti-ue. (12) That if in making such 
application, facts were withheld in regard to 
the health and habits of life of the said De 
Camp, with which the defendant ought to 
have been made acquainted to make such in- 
surance, the plaintiff cannot recover. (13) 
That if in making the application there was 
withheld from the defendant the fact that 
John H. De Camp was in the habit of making 
excessive use of either alcoholic or narcotic 
stimulants, the plaintiff cannot recover. (14) 
That if tlie jm*y believe that the habitual use 
of intoxicating liquors was a contributmg 
cause to the death of John H. De Camp, the 
plaintiff cannot recover. (15) That if such 
use of intoxicating liquors did not become 
habitual imtil after the date of the applica- 
tion, nevertheless if it was a contribmmg 
cause to the death of De Camp, the plaintiff 
eannot recover. (16) That upon the question 
us to the cause of the death of De Camp, the 
plaintiff is concluded by the statement con- 
tained in her proofs of loss, including the 
verdict of the coroner's jury included in such 
proofs, and it appearing from such proofs 
that such use of intoxicating liquors was a 
contributing cause of the death of De Camp, 
the jm-y are directed to render a verdict in 



favor of the defendant (17) That as it does 
not appear that at the time such proofs were 
served, the plaintiff was under any misap- 
prehension as to the facts, she is concluded 
by the proofs and cannot recover. (IS) That 
the facts stated in such proofs, inasmuch as 
they were not shown to have been made 
through mistake or to have been induced by 
fi-aud, are conclusive against the plaintiff, 
and that she cannot recover. Campbell v. 
Insurance Co., 10 Allen, 213. (19) That even 
if the plaintiff is not absolutely concluded by 
the statements contained in her proofs of 
loss, the said statements, especially when 
taken in connection with other stateinents of 
a similar nature made by the plaintiff before 
the coroner's jury, ai-e evidence that the 
cause of the death of De Camp was as set 
forth in such proofs, and in the verdict of the 
coroner's jm-y, and are entitled to such 
weight and consideration as the jury should 
give them. (20) That m determining the 
cause of De Camp's death, the jm-y should 
give weight to the verdict of the coroner's 
jm'y as to the cause of such death, especially 
as such verdict constituted part of the proofs 
of loss served by the plaintiff on defendant. 

Additional requests to charge were made 
in substance as follows: 

That imless the statements and represen- 
tations made in the application were fair 
and true, on the 14th day of June, 18U9, or if 
any material fact which the defendant ought 
to have known at that time was suppressed 
in regard to the health of De Camp, the pol- 
icy was null and void; that the application 
for all intents and pm*poses must be deemed 
to have been dated on the 14th day of June, 
1869, when the premium, according to the 
plaintiff, was paid, and if any statements in 
the application were untrue at that time, tlie 
defendants are entitled to a verdict; that If 
any fraud was practiced on the company in 
the suppression of important information at 
the time when the premium was paid, the 
plaintiff cannot recover; that the representa- 
tions in the application took effect on the 14lh 
day of June, 1869, and are material represen- 
tations. 

John L. Hill and A. S. Diassy, for plaintiff. 
Sandford, Robinson & Woodruff, for de- 
fendant. 

SHIPaiAN, District Judge. Gentlemen of 
the jury: This is an action to recover the 
sum of $10,000, and interest, being the amount 
named in a policy of insurance executed by 
the defendant upon the life of John H. De 
Camp, and payable to his wife, the plaintiff. 
It is evident from the testimony that the ap- 
plication for the policy dated June 4th, 3SG9, 
Avas made by the defendant and her husband 
at the suggestion of A. R. Colton, who, al- 
though he may have professed to be the agent 
of the company, was not then in any way in 
their employ; that he carried the application 
to the company, which was approved, and 
the policy produced upon this ti'ial was exe- 
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cuted by tliem on the day of its date, June 
Gtli, 1SG9; that the policy on said day was 
handed to Golton hy the company, with in- 
stL-uctions to deliver it to the parties named 
tlierein only in event of the payment of the 
premium to him; that he was authorized to 
receive the premium, and thereupon deliver 
the policy; that no instnictions or informa- 
tion were communicated directly to ihe T>e 
Gamps by the company; on the 2J.th day 
of June the insured died; on the 2Gth day of 
June, 18U9, after the death of Be Camp, the 
company by letter to Colton revoked the au- 
thority conferred at the time of the execution 
of the iiolicy, Colton having informed thorn 
that the* policy was not delivered; that the 
company never received from Colton any por- 
tion of the premium. These, gentlemen, are 
conceded facts, or else so proved that there 
Is no serious or honest controversy in regard 
to them. It is testified by Sirs. De Camp that 
on the 5th or Gth of June, Colton delivered 
the policy to her husband, who accepted its 
terms and delivered it to her and promised 
to pay the premium in a few days, and that on 
June 14th he did pay the premium, amount- 
ing to ?2i0, to Colton, who received it as in 
full payment. The company produce certain 
letters from Colton, which state that he has 
not delivered the policy. These letters, Col- 
ton being accessible as a witness, are not evi- 
dence to prove that the policy was not de- 
livered or that the premium was not paid to 
him. but are explanatory simply of the Jotters 
of the company in revoking the agency. 

There is no direct evidence on the rabject 
of the payment of the premium and the re- 
ceipt of the policy, except that given by Mrs. 
Di Camp. The defendant offers testimony 
that after the death of Mr. De Camp, the pol- 
icy being then in the possession of Colton, 
the policy was obtained from him by the 
plaintiff by an action of replevin, and offers 
testimony to prove that by collusion that pol- 
icy was redelivered to Mrs. De Camp, v,'ho 
thus obtained it through a species of fraud. 
The plaintiff explains this evidence by her 
testimony that Colton received the uolicy 
from her before the deatii of her husband fcr 
tlie purpose of being deposited in a safe in 
New Yoi-k, where she had other papers, for 
safe keeping, and that she sued him subse- 
quent to the death of her husband to recover 
its repossession. The principles of law appli- 
cable to the facts in this part of the case are 
as follows: Fh-st, that Colton, prior to the 
execution of the policy, was not an agent of 
the defendants, although he may have profess- 
ed so to act. Second, that upon the execution 
and delivery of the policy to him, he became 
the special agent of the company to receive 
the premium and to deliver the policy upon 
such receipt. Third, that assuming that the 
representations in the application are ti'ue, 
if you find that the De Camps were made ac- 
quainted on June 5th or 6th with the terms 
of the policy which had been executed by the 
defendants, and accepted those terms, and 
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paid §240 on the 14th of Jane to Colton, who- 
received the money as in full payment of the 
premium, that thereupon it became a perfect- 
ed and binding policy, notwithstanding Col- 
ton never paid the money or any part there- 
of to the defendant. It is ti-ue, as a general 
rule, that if, after the representations were 
actually made, a material change in the 
health of the insm-ed occm's before the con- 
tract is consummated, it is the duty of the 
parties to inform the company of such facts; 
but, fom-th, if you find that the policy was 
executed by the defendant and handed to 
Colton to be delivered to the applicants upon 
the receipt by him of the premium, and that 
they became acquainted with its contents on 
the 5th or 6th, and assented thereto, and 
promised to pay the premium in a few days, 
that the contract then became consummated,, 
subject only to the payment of the premium, 
and that no duty was incumbent upon them 
thereon, except to pay the preimum, and upon 
its payment within the time named, to Col- 
ton, the poUcy became a completed conti-act, 
whereby the defendant insm'ed the life of De 
Camp from June 5th, 1869, and that it was 
not obligatory upon the plaintiff to inform 
the defendant of any change in the health of 
her husband, if such there was, which took 
place after the 5th of June and prior to the 
14th, You wiU then perceive, gentlemen, that 
in my view of tlie case, the fact of the deliv- 
ery of the policy to Mr. De Camp on the 5th 
of June is immaterial, except that I regard it 
as important for the plaintiff to show that 
she actually acquiesced in the terms of the 
contract prior to any supposed change in the 
health of her husband, and that there was an 
assent on the part of both plaintiff and de- 
fendant to the terms of the policy; that the 
applicants then agreed to pay the premium, 
and did not leave the question of an accept- 
ance of the policy an open one so as to specu- 
late upon the probabilities of health. If the 
terms of contract were definitely agreed to on 
the 5th or 6th, naught remains but the pay- 
ment of the premium, which was paid as 
promised, and before the death of the in- 
sm-ed. ^ I regard it as of no particular moment 
who had the custody of the policy between 
the 5fh and the 14th. If I did regai-d it as 
material, I should charge you upon that point 
The delivery of a policy is often a material 
point when credit for the payment is given 
or pre-payment is waived, and when payment 
of the premium is deferred until after the loss 
occm*s. But when the terms of the policy 
are assented to by both parties, that is, when 
the company executes the policy and tenders 
it to the insm-ed as the contract of the com- 
pany, and the insm-ed examines the policy 
and assents to its terms, agrees to it, and 
says, I am satisfied with tiiat contract, I as- 
sent to it, and subsequently, before the loss 
or before a revocation, pays the premium, 
then it is immaterial for the purposes of the 
case who has the custody of the policy for 
the time being before its payment, because 
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it being a contract completed, if the company 
has it, it can be obtained from it hj due pro- 
cess of law, or if it is destroyed, secondary 
proofs of its contents can be exhibited upon 
the ti'ial. So that thus far, it is necessary 
that the premium be paid at some time either 
before or after the loss. If this premium was 
paid on the 14th, and prior to that time, upon 
the 5th or 6th, the contract was assented to 
on the pai-t of the .applicants, it then became 
a policy from Jvme 5th. If it was not paid 
on the 14th, why it is agreed that it never 
was paid, for it confessedly has never been 
paid at any other time since that date. But 
if the payment and receipt of the policy was 
part of a collusive and fraudulent scheme, 
carried out and perfected after the death of 
De Gamp by collusive proceedings, arranged 
between the plaintiff and Colton, under which 
she got possession of the policy, then the 
plaintiff cannot recover. 

Now, to return to the testimony. The tes- 
timony upon these points comes from Mrs. 
De Camp. Colton is not a witness. You 
have heard the testimony in regard to the 
obtaining possession of the policy from Col- 
ton after the death of De Camp, or the re- 
covery of the policy, as the plaintiff would 
put it. One side put it that it was an ob- 
taining possession for the first time. The 
other side says that it was obtaining a re- 
covery of the policy. It therefore having 
been lawfully in the possession of Mi"s, De 
Camp, I shall not spend much time— any 
time in recapitulating the testimony. It is 
sufficient for me to say that if Mrs. De 
Camp is to be believed, if you rely upon her 
testimony— and you saw and heard her— 
then she had a right to the possession of the 
policy from and after the 14th of June. If 
you find the question thus far submitted to 
you in favor of the plaintiff, you will pro- 
ceed to consider the other questions in the 
case, upon which the plaintiff rightfully says 
that the defendants take the burden of proof. 
Mr. De Camp died on the 24th of June, and 
proofs of loss were thereafter furnished to 
the company. By the terms of the policy, 
the representations made in the application 
by the applicants in regard to the health, 
history and habits of life of Mr. De Camp, 
became a part of the policy, and upon the 
faith of these representations the policy was 
issued, and if untrue in any material fact, 
the policy was avoided. Such statements 
are sometimes considered in law as warran- 
ties, and are sometimes called material repre- 
sentations, which must be true. The only 
representation upon which evidence has 
been offered by the defendant is the state- 
ment in regard to the temperance, and per- 
haps the general health of the insured; but 
the statement in regai-d to the sobriety and 
temperance is the principal one upon which 
evidence was offered. Whether the statem- nt 
in regard to which a question is here raised 
is a warranty or a material representation, the 
rule of law applicable to its U-uth is the same; 



and that is, that at the time of the applica- 
tion, Mr. De Camp must have been, and be 
found by you to be, a sober and temperate 
man in his habits in reference to intoxicat- 
ing liquors, or the policy is voided, because 
the company had required and had a right to 
obtain correct information upon a point 
which they properly conceived to be material 
to the risk. The question did not inquire 
whether De Camp totally abstained from the 
use of liquor, but it did inquire whether he 
was a sober man; that is, whether he so far 
abstained, that is, whether he was such an 
abstinent that he was as a habit free fi'om 
the excitement which the use of intoxicating 
liquor causes, and whether he was a temper- 
ate man— that is, was he habitually so far 
free from the use of liquor^ as to be a temper- 
ate man? If the defendant has satisfied you, 
on the evidence produced, that these ques- 
tions in regard to the habits of De Camp, 
when he made the application, were not 
rightfully answered by him and his wife in 
the aflirmative, the representations which De 
Camp made were untrue, and if untrae in 
this material respect, the company did not 
have a fair and honest statement of the risk 
which they were called upon to insure, and 
not having had such a statement the policy 
Is avoided. Now, to come to the evidence 
upon this point of representation, that is, 
upon tlie habits of Mr. De Camp as to sobrie- 
ty and temperance, prior to tlie 5th of June, 
The evidence on the part of the defendant— 
who, as I have said, takes the burden of proof 
— is Mrs. De Camp's statement before the 
coroner's jury, the evidence of the two Isom- 
ers, and the fact, and the inferences which 
they woidd draw from this fact, to wit, that 
assuming that he died on the 24th of June 
from the effect of intoxicating liquor and 
stimulants, it is not credible that the use of 
liquor for so short a time as from the 5th to 
the 24th of June could have produced such 
serious results. Now, the evidence on the 
other side is that of various witnesses, and 
of the pictm'e which has been produced be- 
fore you and which was taken after the ap- 
plication, and which, as the plaintiff claims, 
shows that at that time, even after the ap- 
plication, and after he began, as the defend- 
ants say, to use liquor, shows that he was 
in apparent good health and free from out- 
wai'd and visible marks of intoxicating drink. 
The evidence on the other side consists of 
various witnesses who were produced by 
them. In the first place, Judge Roberts, 
Mills, Cochran, and the clerk of the board of 
supervisors, the various ladies who were pro- 
duced upon the trial, and the other gentle- 
men living in and about liye, whose names I 
cannot at this moment recall, but which 
you will recollect upon reflection, together 
perhaps with the last witness, the young 
man who had known him during boyhood 
and who had continued his acquaintance from 
that time down to the time of his deatli. 
These witnesses testify, as the plaintiff says. 
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that De Camp's habits during the time that 
he lived at Rye were uniformly those of a 
temperate and sober man. You will exam- 
ine the evidence and ascertain whutlier the 
■defendants have made out this point by a 
preponderance of proof. 

The nest condition of the policy is that if 
the insured shall die from the habitual use 
of intoxicating liquors, the policy is avoided. 
In this condition they stipulate that the cause 
of the death shall not be the habitual use 
of iiqLuor volimtarily taken by the insured. 
I am asked to charge that these conditions 
are to be construed strictly against the com- 
pany. In cases where the construction of 
language is the matter of any doubt, and 
where the meaning is ambiguous, that rule 
has been laid down by the courts, and is a 
correct one. In cases where the meaning is 
plain and the words are simple, the rule, 
while it exists, is not so important; but t>ach 
word and adjective is material and is to be 
considered. The policy is substantially "that, 
if the insui-ed shall die by the habitual use 
•of intoxicating liquors;" the adjective "ha- 
bitual" is material. It was inserted delib- 
erately by the defendants in their contract, 
and has its meaning. I do not suppose that 
if a uniformly temperate man should be over- 
'Come with liquor, and die in consequence of 
a single debauch, he could be said to die in 
consequence of the" habitual use of liquor. 
But it is not for me to say how long the use 
-of liquor must be considered to make it ha- 
bitual. You are to judge of this fact' as of 
^any other fact in the case. The law very 
frequentiy requires jm*ies to find what is a 
reasonable time; there are numerous in- 
stances where jiu:ies are called upon to ex- 
amine questions of that sort And so you 
-are to determine in case this man did die by 
use of intoxicating liquor, whether it had 
become habitual or whether it was a tempo- 
rary thing, and you are also, permit me to 
say, permitted to find, if you choose, that the 
use of liquor between the 5th and 24th, or 
if you choose to find that the use of liquor 
for three weeks is an habitual use, you are per- 
mitted to do so. It is a thing entirely with- 
■ in yom* power. The testimony of the def end- 
^ants is, that the death was caused by the ex- 
cessive use of alcoholic liquors and opiates, 
and that statement is contained in the physi- 
cian's certificate of death, and is exactiy or 
substantially contained in the verdict of the 
coronei''s jm-y. Now, in regard to the man- 
"ner of his death, if De Camp used liquors 
habitually aad excessively, and used opiates 
also, for the pm-pose of allaying the excite- 
ment of the liquor, and they combined to 
••cause and did cause his death, and the liq- 
uor, directiy, materially and effectually con- 
tributed to his death, then the policy was 
avoided. If you find that he used an undue 
-quantity of liquor habitually, and in the wild 
and excited state which liquor created re- 
sorted to overdoses of opiates to produce 
quiet, and so, from the combined effect of 



these stimulants and narcotics, died— and 
observe this; if you find that the stimulants, 
that is liquors, directiy, materially and ef- 
fectively contributed to his death, then the 
policy is not binding upon the company. 

Before considering the testimony I will re- 
fer to a point made by the defendant in re- 
gard to the proofs of loss. The defendant 
claims that the physician stated in his proofs 
of loss that the cause of his death was what 
I have stated, that is, that he died from the 
exhaustion produced by the overuse of alco- 
holic liquors and opiates; that is substantially 
it; that this was in violation of one of the 
conditions of the company, and the applicant 
is bound by the statement of the physician's 
certificate. I am aware that it has been held 
in a fire policy that where the applicant 
makes himself a swox-n statement in his proofs 
of loss, required to be given by the tei'ms 
of the policy, he is bound by that statement 
AH that the claimant is called upon in the 
policy to ^ve, is to give due notice and proofs 
of the death or loss. The form is not stated. 
It is not incumbent upon her by the terms 
of the policy to give a physician's certificate, 
although it is proper for the company to ask 
it and proper for her to comply with it; but 
if she does give it is she concluded by the 
statemeut of the attending physician? I think 
not. It IS not her statement She fui-nishes 
it simply to comply with the request of the 
company. If she was concluded she might 
be injured, where there was no fraud, on the 
part of the physician, but where the physi- 
cian was simply mistaken, and she might be 
therefore entirely remediless when she had 
a good case. It is evidence which you should 
consider and look at carefully. You are to 
give it weight It was given at the time 
with knowledge of the circumstances; it was 
given under the solemnity of an oath; it was 
given when the physician was aware of the 
importance which would be attiibuted to it by 
the company, and in a pecuniary matter of 
no ordinary importance; and, on the other 
hand, it was not given under the criticism of 
a cross-examination. This point of the man- 
ner in which De Gamp came to his death is 
the great and only leading fact in which a 
conflict of testimony arises in the case. On 
the one hand there is the statement of Dr. 
Johnson, Mrs. De Camp's evidence before the 
coroner's jury, the verdict of the jmy, the 
testimony before you of three or four physi- 
cians—how many I don't recollect— and the 
fact that he did die in this sudden manner, 
and that as- the defendant would claim he 
could not have died in this sudden and im- 
timely manner unless there had been more 
liquor used by him than is disclosed by the 
other side. On the other hand, the plaintiff 
says that the physicians, including Dr. John- 
son, do not verify the physician's certificate; 
that airs. De Camp's testimony is of no 
weight before the coroner on account of her 
excitement and the state of mind in which 
she was thrown by the sudden death of her 
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husband, and the fact that she was sum- 
moned before the coroner's jury under the 
circumstances of the case; that Mrs. De Camp 
now testilies with reUance and self-posses- 
sion, and differs from her former testimony; 
that the experts are of the- opinion that the 
symptoms* of the post mortem do not point 
to alcoholism as the cause, or as one of the 
causes of death. They fm*tlier show that his 
death was caused by a high state of mental 
excitement in consequence of domestic com- 
plication, aggravated by the use of liquor, in 
not large quantities, and mainly by exhaus- 
tion produced by very severe and over doses 
of narcotics taken to allay that excitement. . 

Now, gentlemen, I do not consider it my 
duty to analyze— to go tlirough the testimony 
upon the one side and the other, and take up 
the witnesses and analyze them. I think that 
j'ou are to look carefully at the physician's 
certificate and the verdict of the coroner's 
jm*y, and the testimony offered upon that sub- 
ject; you are to look carefully and weigh the 
testimony offeree on the other side; each item 
of it; all of it. You have heard all the testi- 
mony. It is not for me to decide upon this 
question of fact, and it is not for me to in- 
dicate on this question of fact. It is for you 
to decide, without any sort of prejudice in 
favor of or against either of these parties, hut 
simply upon the evidence presented before 
you. If you find for the plaintiff, you will 
find the sum of ?10;000 and interest from the 
expiration of ninety days after the rendition 
of thf proofs of loss, and that date I have 
forgotten. 

Air. Hill: The 2Gth of October, 18G9,— that 
is, tlie expiration of the ninety days. 

THE COURT: If you find for the plaintiff 
you will find the sum of §10,000 and interest 
from the 26th of October, lum. 

Is there any point which I have omitted to 
charge, desired by either of you? 

Mr. Hill: I will only call your honor's at- 
tention to a single fact, that the certificate 
of Dr. Johnson was given upDn the same 
basis of facts upon which he gave his opin- 
ion at the coroner's inquest, which statement 
of facts has been materially changed by the 
evidence here produced, 

THE COURT: Weil, that is evidence, and 
they have got to weigh that evidence; I can- 
not do it; they must do it. 

Mr. Hill: I will ask your honor to charge 
them, that if Mrs. De Camp innocently relied 
upon the apparent authority to be reasonably 
inferred from Colton's possession of the poli- 
cy, and for that reason was induced to post- 
I)one the immediate payment of the premium, 
the company became bound upon the delivery 
of the policy to her in the first instance. 

THE COURT: However that might be as 
an abstract question of law, I do not think 
it is material in this case, because, if her 
testimony is to be believed, she did pay the 
premium, and that ended th-it business. 



Mr. Hill: I am in doubt whether I ought 
to have called your honor's attention to a. 
single word, your charge Las, been so full,, 
but in a little difiierent manner from the prop- 
ositions which i YsLve made— that there is no- 
conflict in the evidence, but that dolton de- 
livered this policy on the 5th or Gth of June, 
1809, without exacting the pre-payment of the- 
premium, which act was sufficient of itself 
in law to justify the belief that the term of 
credit for the premium was extended, and 
the condition of the policy in this respect 
waived, and by Mrs. De Camp accepting thfr 
policy with that understanding, the contract 
became valid and operative immediately upon 
the company. 

THE COURT: That is one of the same- 
propositions. I think I have cliarged the jury 
fully upon that point. 

Mr. Hill: There is only one thing more sub- 
stantially (I suppose that any question of 
exception may arise after the jury have re- 
tired, so that I do not cai-e to prolong the- 
discussion now),— that the maxim of natural 
justice here applies with full force; that he^ 
who without intention of fraud has enabled a 
person to do an act which is injurious either 
to himself or to anotlier innocent party, shall 
himself suffer the injm-y rather than the in- 
nocent party who has placed confidence in. 
him should suffer. 

THE COURT: That is one of the same- 
class of propositions which, as I have aU*eady 
said, however true they might be as abstract 
prop6sitions, are not material in this case. 

Mr. Hill: There is only one word more. I 
will ask your honor to charge that the state-^ 
ments of tnis application, if honestly made 
by Sir. De Camp, are not waiTanties. 

THE COURT: I can only chai-ge that they 
are x'epresentations, and they must be ti-ue. 
If a party mak^ representations whicli are 
mater.al, they must be true; they cannot avoid 
it by saying that they did not know what 
they were talking about 

Mr. Robinson, after some preliminary re- 
marlvs: I now ask you to call the attention 
of the jm-y to the fact that Mi-s. De Camp 
sei*ved such a statement (the certificate of tho 
physician and the verdict of the coroner's- 
jury) sometime after the death of the party,, 
in which statement it appeared that a con- 
tributing cause of the death of De Camp wa& 
the use of intoxicating liqucft-s; and that tliey 
shall take the circumstances into considera- 
tion in determining the cause of his death. 
I merely wish that your honor would call at-* 
tention to that as well as to the certificate 
of the physician. 

THE COURT: I intended to say that the 
proofs of loss contain both the physician's- 
certificate and the verdict of the coroner's 
jury, which was, intended, I suppose, to be- 
an accm-ate transcript of tie verdict 

Verdict for the plaintiff for the whole amount 
claimed. 
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DE OASSE V. SPADER. 

[3 Int. Rev. Rec. 163.] 

Circuit Court, D. New Jersey. May 15, 1866. 

Inteunai. Revenue Latvs—Fire-Bkiok—" Brick" 
Defined. 
[The word "brick," as used in tlie internal 
revenue acts of 1862 (section 75) and 1864 (sec- 
tion 94) does not include fire-brick; and fire- 
brick were taxable, "as manufactures not other- 
wise provided for," at 3 per cent, under the 
former act, and at 5 per cent, under the latter.] 

Tliis was an action [by Henry Be Casse 
against Krosen J. B. Spader] for tlie recovery 
of taxes paid under protest, assessed upon 
fire-brick manufactured by tbe plaintiff. It 
was ti'ied before Judge FIELD, witliout juiy, 
under the 4th section of the act of congress 
passed March 3, 1865 [13 Stat. 483]. 

Benjamin Williamson, for plaintifC. 
A. Q. Keasbey, U. S. Dist Atty., for defend- 
ant, 

FIELD, District Judge. The question sub- 
mitted to me in this case arises out of the in- 
ternal revenue acts of July 1, 1862 [12 Stat. 
402], and June 30, 1864 [13 Stat. 264]. By the 
7uth section of the act of 1862, brick is one 
of the articles not regarded as manufactm-es 
within the meaning of the act, and therefore 
exempt from taxation; and by the 94th sec- 
tion of the act of 1864, brick is subject to a 
duty of three per centum ad valorem. The 
plaintiff is a manufacturer of fire-brick and 
has been compelled to pay a duty of three 
per cent under the original act, and of five 
per cent, under the act of 1864, upon the 
ground that fire-brick is not included under 
the term "brick," but is to be classed with 
"manufactures not otherwise provided for." 
Tbis the plaintifE Insists is an erroneous con- 
struction of these acts, and having paid under 
protest, now seeks to recover back the excess. 

Does tills term "brick," then, as used in 
these acts, include fire-l3rick? It has been 
repeatedly ruled by the commissioner of in- 
ternal revenue, that it does not. I am aware 
that these "rulings" are not binding upon this 
court Nevertheless they are entitled to re- 
spect But in addition to this, we have the 
opinion of Mr. BoutweU, in his excellent 
"itanual of the Direct and Excise Tax Sys- 
tem in the United States." "l«'ire-briek," he 
says, "are subject to a duty of three per cent, 
ad valorem, not being included under the 
term 'brick,' as used in the 75th section of 
the excise law." Boutwell's Manual, 334. 

What is the origiu of the word "brick?" 
According to Webster it is a contraction of 
the Latin word "imbrex," which was the 
name given to a hollowed tile for carrying ofif 
the i-ain. Nor is this one of Dr. Webster's 
Ingenious and fanciful derivations. It has in 
its favor the authority of other distinguished 
etymologists. According to Richardson, Men- 
age derives the corresponding French word 
"brique" from the Latin word "imbricare," 
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that is, "imbrescibus tegere," to protect from 
showers. And "imbrices," the plural of 
"imbrex," are so called "ab imbre quod 
accipiant arceantque imbres," because they 
receive and keep off the rain. Thus, the 
etymology of the word "brick" involves 
the idea of its being designed for building 
purposes, and as a protection against the 
weather. In Chambers* Encyclopedia (vol- 
ume 2, p. 337), "bride" is defined to be "an 
ai'tificial substitute for stone, which has been 
extensively used for building in all ages." 
"Fire-bricks," on the other hand, are describ- 
ed as being made of a particular kind of clay, 
called "fire-clay," and designed for building up 
furnaces. "The clay has to be prepared with 
great care, in order to avoid unequal expan- 
sion and contraction, and they are baked to 
an intense heat Tlic day differs from that 
of common bricks in containing but a smaU 
quantity of lime, magnesia, and the oxide of 
Iron, aU of which form compoimds with silica, 
that are much more fusible than the silicate 
of alumina, of which the best fire-bricks are 
almost entirely composed." Orduiary brick, 
tlien, and fire-bricks, although made in very 
much the same way, are an essentially dif- 
ferent article. They are composed of dif- 
ferent materials, and they are used for dif- 
ferent purposes. Tlie one is made of bride- 
day, or "brick-earth," as it is sometimes call- 
ed, and is designed for building houses. The 
other is made of fire-clay, so as to sustain in- 
tense heat without fusion, and is designed 
for building furnaces. The various aitides 
which, hy the 7oth section of the act of 1862, 
are not to be regarded as manufactures, may 
be readily dassified in such a way as to indi- 
cate very clearly what those interests were 
which congress intended to exempt from taxa- 
tion. First, we have "printed books, ma?azin;s. 
pamphlets, newspapers, reviews, and all other 
similar printed publications." A tax upon 
these would be a tax upon knowledge. Agaiu, 
we have "all flour and meal made from grain, 
bread and breadstuffs, pearl barley and split 
peas; butter, cheese, concenti*ated milk." A 
tax upon these would be a tax upon the neces- 
saries of life. And then we have "brick, 
lime, Roman cement, draining tiles, marble, 
slate, building stone." A tax upon these 
would be a tax upon building. That it was 
the purpose of congi'ess in framing the in- 
ternal revenue law to fav/)r the interest of ^ 
building, is fm*ther manifest from the 94th' 
section of the act of 1S64, where marble used 
for building pm-poses is subjected to a duty of 
three per cent and marble used for monu- 
mental purposes to a duty of five per cent. 
We can easily tmderstand, then, why con- 
gress, in exempting brick from taxation by 
the act of 1862, did not mean to include un- 
der that term fire-bridi. No reason can be 
assigned why fire-Brick should not, under the 
excise law of 1862, have been regarded as a 
manufacture within the meaning of that act. 
Gongi-ess, no doubt, meant to use the word 
"brick" in its ordinary colloquial sense. By 
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tlie usage of trade fire-brick is not included 
in the term "brick;" wlien we use tlie term 
"brick" generally, we mean ordinary brick 
intended tor building purposes. If one were 
to incLuire what was the price of brick, would 
he be thought to mean fire-brick? Upon the 
wliole, I am of the opinion that the word 
"brick," as used in the 75th section of the act 
of 1802, and in the 94th section of the act of 
ISGi, does not include fire-brick. Judgment 
for the defendant. 



DB CASTRO & DONNER SUGAS-REFIN- 
ING- CO. (COPP v.). See Case No. 3,215. 

DE CASTRO, The GOMEZ. See Case No. 5,- 
525. 

DECATUR (BROWN t.). See Case No. 2,- 
001. 



Case I^To. 3,721. 

DECATUR T. CHEW. 

[1 Gall. 503.]^ 

Circuit Court, D. Massachusetts. Oct. Term, 

1813. 

Dif=Ti{n?rTiox OF Puizc IvIonby — Rights of 
Sqi^adiion' Commandku — CvpirHc bt Single 

1. The commander of a squadron, to whose 
command a ship of war is attached, and under 
whose orders she sails, is entitled to the flag 
twentieth of all prizes made by such ship, al- 
though the other part of the squadron may 
never have sailed on the cruise, in consequence 
of a blockade by a superior force. 

[Cited in Robinson v. Hook, Case No. 11,956; 
U. S. T. Steever, 113 U. S. 752, 5 Sup. Ct. 
768.] 

2. To deprive such a commander of his flag 
twentieth, on account of having left his station, 
with'n the act of the 23d of April, ISOO, c. 33, 
§ 6 [2 Stat. 52], it is indispensable, that some 
local station should have been assigned to him. 

[This was a suit in admiralty by Stephen 
Decatur against Thomas I. Chew.] 

Mr. Selfridge, for plaintiff. 
G. Blake, for defendant. 

Before STORY, Circuit Justice, and DAVIS* 
District Judge. 

STORY, Circuit Justice. This is an action 
for money had and received, brought by Com- 
modore Decatur against the defendant, who 
is the prize agent, to recover one twentieth 
part of a moiety of the proceeds of the British 
prize ship Volunteer, captm*ed by the frigate 
Ghesapealce, while attached to a squadron 
commanded by the commodore. From the 
statement of facts agi*eed by the parties, it 
appears, that in the autumn of 1812, the frig- 
ate Chesapeake, commanded by Captain 
Evans, and the brig Argus, commanded by 
Captain Sinclair, and the frigate United 
States, commanded by Commodore Decatiu:, 
were attached together, as*a squadron, under 
tlie command of the latter, by orders issued 
on the 9th of September from the navy de- 

^ [Reported by John Gallison, Esq.] 



partment On the 2d of October, the secre- 
tary of the navy addressed a letter to Com- 
modore Decatm-, as follows. "You will con- 
sider yom-self at liberty to proceed to sea, 
whenever you may judge it expedient, with 
the vessels attached to your command. You 
are to do your utmost to annoy the enemy, 
and to afford protection to our commerce, 
pursuing that com-se, which to your best judg- 
ment may, under all circumstances, appear 
the best calculated to enable you to accom- 
plish these objects, as far as may be in your 
power, retm*ning into port as speedily as cir- 
cumstances wiU permit, consistently with the 
great objects in view." No other orders 
were received or given. On the Gth of Octo- 
ber, 1812, Commodore Decatur gave sailing 
orders to Capt. Evans for a ci'uise; but as no 
particular circumstances, affecting this case, 
grow out of their language, I forbear to re- 
cite them. These orders direct the Chesa- 
peake to ci'uise between certain given lati- 
tudes and longitudes, and vest a large dis- 
cretion in Captain Evans, as to deviations. 
Commodore Decatur soon afterwards sailed 
from Boston, captm'ed the frigate Macedonian 
in a memorable engagement, and returned 
with his prize to the United States, previous 
to the sailing of the Chesapeake, and has 
ever since been unable to put to sea, in con- 
sequence of the superior blockading squad- 
rons of the enemy. On the 28th of November, 
1812, the secretary of the navy addressed a 
letter to Captain Evans, directing, "as soon 
as you shall be prepared, you will weigh 
anchor and proceed as you have been directed 
by Commodore Decatur, to whose squadron 
you are attached." The Chesapeake sailed 
about the middle of the ensuing December, 
captured the Volunteer, and returned fi'om 
her cruise about the 10th of April, 1S13, and 
Captain Evans immediately reported his 
cruise to Commodore Decatm*, as his com- 
mander. The Volunteer was brought into 
Portsmouth, N. H., and after due proceedings, 
was condemned, and a moietj' of the proceeds 
adjudged to the captors, in the disti'ict court 
of that district. Such are the material facts 
of the case, upon which a question, highly 
interesting to the navy, has arisen between 
the very meritorious oflacers before the court, 
and has been discussed with chai*acteristic 
ui'banity and decorum. 

The act of the 23d of April, 1800, c. 33, § 6, 
contains the regulations relative to the distri- 
bution of prize money in the navy of tlie Unit- 
ed States. The articles, on which the pres- 
ent controversy turns, are the fii'st and 
seventh. The first declares, that the prize 
money shall be distributed "to the command- 
ing officers of fleets, squadrons, or single 
ships, three twentieths, of which the com- 
manding officer of the fleet or squadron shall 
have one twentieth, if the prize be taken by 
a ship or vessel acting under his command, 
and the commander of single ships two 
twentieths; but where the prize is taken by a 
ship acting independently of such superior 
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oflacer, the three twentietlis shall belong to 
her commander." The seventh declares, that 
"no commander of a fleet or sanadron shall 
he entitled to receive any share of prizes 
taken by vessels not under his immediate 
command, nor of such prizes, as may have 
been taken by ships or vessels intended to 
be placed under his command, before they 
have acted under his immediate orders; nor 
shall a commander of a fleet or squadron, 
leaving the station where he had the com- 
mand, have any share of the prizes taken by 
ships left on such station, after he has gone 
out of the limits of his said command." 

It is contended on behalf of the defendant 
(1) that the Chesapeake, at the time of the 
capture, was acting independently of a su- 
perior officer, within the first clause, or (2) 
that Commodore Decatm* had left 'the station, 
where he had the command, at the time of 
the capture, within the seventh clause. 

Before I consider these points, I will advert 
to the disti-ibution of prizes under the Eng- 
lish statutes and proclamations, because I 
agree with the counsel for the defendant in 
thinlcing, that they reflect light on the sub- 
ject in controversy, and were obviously in 
the view of congress in framing our own 
statutes. At least as early as the year 170S 
(6 Anne), one eighth of aU prizes, made by 
ships under the command of a flag, was 
given to "the flag officer or officers, being 
■actually on boai-d, or directing or assisting 
in the capture" (Rob. Coll. Marit. '^00, note). 
Upon the construction of this clause, it 
was held, that actual direction or assistance 
was not necessary; and that the mere cir- 
■cumstance of holding a flag commission, and 
the authority, in vh*tue thereof, to direct 
and assist in the operations of a fleet, was 
such a cons"tructive direction and assistance, 
as entitled the commander to shai'e, al- 
though he had never joined the fleet, cr 
£iven any order, or done any other official 
act in quality of commander. In point of 
fact, therefore, the commander claimed his 
share of aE prizes made, from the date of 
his commission to the termination thei'eof. 
This extensive right was deemed injm*ious 
to the sei-vice, and at length, in 1744, was 
taken from the flag officer in a variety of 
cases: ITirst, where prizes were made by 
ships on a station "before he arrived within 
the limits of his command;" secondly, where 
prizes were made by reinforcing ships "be- 
fore their arrival within the limits of his 
command;" and thh'dly, where prizes were 
made by ships on a station, the flag officer 
of which was retm'ning home, "after he had 
got out of the limits of his command." In 
all other cases, the right stood upon the 
general clause, and extended to all prizes 
made by ships under his command. In 
1756 these restrictions were somewhat 
varied, and the form then adopted continued 
in use until the year 1803, In the regula- 
tions of 1756, the flag officer is denied a 
right to share, first, in prizes made by ships 



on a station, where he is sent to command, 
"before he arrives at the place to which he 
is sent, and actually takes upon him tlie 
command;" secondly, in prizes made by a 
reinforcing squadron, before it "shall ar- 
rive within the limits of the command of 
the superior flag officer, and actually re- 
ceive some order from him;" and thirdly, 
in prizes made by ships, 'left behind to 
act under another command," when a flag 
officer is retm-ning home fi"om a station.- 

Upon the construction of these regula- 
tions it has been held that a flag officer is 
not entitled, who has resigned, or accepted 
another distinct command, or has been super- 
seded at the time of the captm*e; nor where 
the captm'ing ship has been detached by the 
admiralty, upon a separate service; nor 
where the capturing ship has made the 
capture without the limits of the station, 
without orders; nor where the flag officer 
has returned home for temporally pm-poses, 
leaving his squadron behind on the station; 
nor where there has been a temporary sus- 
pension of the command, as by the ship's 
going into another station for repairs, and 
acting, while there, under another command.' 
But in all cases, not within the exceptions 
of the articles of 1756, the general rule pre- 
vails, that the flag officer actually in com- 
mand shall receive the flag eighth. And, 
therefore, if he be actually in command, 
he is entitled, although he has not given mj 
orders, and the captui'e was made under 
orders from a former flag officer.* And it 
matters not, whether the actual command 
be by dh-ect appointment or by devolution in 
the course of the service." Such are the 
most important distinctions, which have 
been recognised, in the construction of the 
language of the prize proclamations of Great 
Britain. And it is impossible for the atten- 
tion not to be forcibly struck with the exact 
resemblance, which the provisions of the 
act of March 2, 1799, c. 130, § 6 [1 Stat 710J, 
bear to these proclamations. I forbear how- 
ever to comment on them, as the present 
question depends on another and more re- 
cent statute. 

Keeping in view, however, the British de- 
cisions, let us now return to the two ques- 
tions submitted to the court And as to 
the first, I think it extremely clear, that in 
no sense could the Chesapeake be considered, 
at tlie time of the capture, as acting inde- 
pendently of a superior officer. She was not 
only attached to the squadron of Commodore 
Beeatm', and therefore constructively under 

^Johnstone v. jMargetson, 1 H. Bl. 261; Nel- 
son V. Tucker, 3 Bos. & P. 257, 4 Bast, 238. 

= Taylor v. Pawlett (1759), and Pigot v. White 
(1785), cited in 1 H. Bl. 265, note; Johnstone 
V. Margetson, Id. '261; Nelson v. Tucker, 3 
Bos & P. 257, 4 East 238. Sed vide The St. 
Anne, 3 C. Rob. 60; Harvey v. Cooke, 6 East, 
220; The Orion, 4 C. Rob. 362, 4 East 232; 
Holmes v. Rainier, 8 Bast, 502. 

.* Taylor v. Pawlett and Pigot v. White, supra. 

^ Keith V. Pringle, 4 East, 262. 
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his command; but she had actually received 
his orders, and sailed in pursuance thei'eof 
on her cruise. Actual nresenee of the supe- 
rior officer, at the time of the capture, is 
neither supposed nor required by the law. 
It is sufficient, if tlie ship be not detached 
on a separate service by the governmeiit, 
but remain under the command, and subject 
to the orders of the superior officer. In such 
a case, the superior officer is deemed to afford 
constructive assistance, and is responsible 
for his squadi'on, however far he may be 
removed from the scene of action. It seems 
to me therefore beyond all doubt, that tiie 
Chesapeake, at the time of the captm-e, was 
not acting independently, but was acting 
under the command of Commodore Decatur. 
I know not in what manner she could have 
assumed an independent character, unless 
she had been detached by the navy depart- 
ment from the squadron, or had thrown 
off the subjection to her superior by a 
voluntai'y deviation. 

The second question is whetlier Commo- 
dore Decatur had left the station, where he 
had the command at the time of the capture. 
At the hearing, I expressed a strong opinion, 
that there was no foundation for the argu- 
ment on this head; and more matm'e reflec- 
tion has satisfied me of the correctness of 
that opinion. In order to lay a foundation 
for the argument, it was necessary to show, 
that Commodore Decatur had a station as- 
signed to him; for otherwise it is impossible 
to conceive, how he could have left it. Now 
in the statute, a "station" necessarily in- 
cludes the idea of local limits. It presup- 
poses certain boundaries of place and com- 
mand, beyond which the squadron could not 
lawfully proceed in their cruise. Such is 
the uniform meaning of the word in the 
British Naval Code, and it will be difficult 
to assign it another meaning in our own stat- 
ute, without involving absurdities in con- 
stx'uction. Now, in point of fact, no station 
was assigned to Commodore Decatm*. His 
orders were of the most unlimited nature. 
He was at liberty to go whei'e he pleased, 
consistent with the great object of annoying 
the enemy. 

"Tlie world was all before him, where to choose 
His place of rest, and Providence his guide." 

The exception then, supposed in the stat- 
ute, the causa foederis, if I may use the 
expression, did not arise. The irresistiljle 
conclusion is, that as the exceptions of the 
statute do not apply, the case falls within 
the general rule, and Commodore Deeatiu* is 
entitled to the flag twentieth of the pro- 
ceeds of the captured ship. I am entirely 
satisfied, that judgment must pass for the 
plaintiff for the amount specified in the 
agi-eement of the parties. Judgment for 
plaintiff. 
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Case Wo, 8,722. 

DECATUR V. yOUNG. 

[5 Cranch. C. C. 502.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1S38. 

Affidavit op Attachjiest — Residhnce of 
Plaintiff. 

In an affidavit to obtain an attachment imder 
the Maryland act of 1795, c. 50, it is not neces- 
sary to state the plaintiff to be a citizen of the 
county of Washington, D. O. 

[This was an action by Susan Decatur 
against David Young.] 

Mr. Morflt, as amicus curiae, moved the 
com*t to quash the attachment, which had 
been issued under the Mai'yland act of 1795, 
c. 56, because the affidavit, upon which the 
attachment was awarded, did not state that 
the plaintiff was a citizen of the county of 
AVashington, although she was stated to be a 
citizen of the District of Columbia. The law 
is only in force in this county, and the plain- 
tiff must be eitlier a citizen of this county 
or of one of the states of the Union; but as 
the affidavit only states that she was a citi- 
zen of the District of Columbia, she may be a 
citizen of tlie county of Alexandria, in which 
case she would not be entitled to tlie remedy 
under the statute, the words of which are 
that "if any person whatsoever, not being a 
citizen of this state, and not residing there- 
in, shall or may be indebted unto a citizen 
of this state, or of any other of the United 
States," "such creditor may" apply to a 
judge, &c., and obtain a warrant to the 
clerk of the court to issue an attachment, &c. 
A citizen of Alexandria, cannot be said to 
be a citizen "of this state, or of any other of 
the United States." The words, "this state," 
in order to make the law applicable to this 
part of the state which was ceded by Mary- 
land, must be construed to mean this coun- 
ty. Mr. INforfit cited Mandeville v. Jarrett, 
6 Har. & J. 497, and Yerby v. Lackland, Id. 
416. 

THE COURT stopped Mr. aiarbury, in re- 
ply, and overruled the motion, nem. con. 



Case ls[o. 3,723. 

In re DECIvER. 

[S Ben. SI.] ' 

District Court, S. D. New York. April Term. 

1875. 

Baxkuitptct — Re-esamixation op Claim— Pjiijt- 
ctPAL Ckeditobs— Costs. 

D. being in financial difficulty, certain credit- 
ors signed an agreement that, if he would give 
those who signed it his notes for fifty per cent. 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 

= [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission,} 
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on his indebtetlness to them, payable in three, 
six, nine, twelve, fifteen and eighteen months, 
they would release him from all further indebt- 
edness, with the condition that the agreement 
should be binding only in case it was signed 
by "all his principal creditors." D. gave the 
notes and paid the two that first came due. 
Bankruptcy proceedings were then instituted 
against him, and a corporation, one of the cred- 
itors who bad sicrned the asreement, filed a proof 
of debt, claiming as due the whole of the origi- 
nal indebtedness, less the amount of the notes 
pai(i, uecaus>e, as was insisted, tUe agreement 
had not been signed by all the principal credit- 
ors: Held, that, as the creditor had taken the 
notes, which it was not bound to take unless, 
the agreement was signed by all the principal 
creditors, it could not be allowed to say that the 
agreement was not so signed; and that the 
claim must ba rodncpd fa thp amount of the 
notes unpaid, and the creditor must pay the 
cost of the proceedings to re-examine the claim. 

This •was an application by the assignee 
In biinla-nptcy of William H. Decicer, for the 
re-examination of a debt proved against the 
estate by the South Brooklyn Saw-Miil Com- 
pany. The evidence showed that the com- 
pany, with other creditors of Decker, on 
Miirch liith, VSTS, signsd an ag.-eemant, where- 
by they agreed to accept Decker's notes for 
fifty per cent, of their respective claims 
against him, payable in three, six, nine, 
twelve, fifteen and eighteen months, and to 
release all further claim against him, on the 
condition that the agreement should be signed 
by all Decker's "principal creditors." The 
notes, specified in the agreement, were given, 
and the two tliat fell due fii-st were paid. 
Thereafter, Decker being put into bank- 
ruptcy, the company filed a proof of debt for 
the amount of their original claim, less the 
amount of the two notes paid, and a bill of 
§GU.41 for lumber sold to Decker after the 
execution of the agreement The company 
claimed that the agreement had not been 
signed by all of Decker's principal creditors. 
The 'evidence also shelved that Decker owed, 
at tlie time* the agi'eement was signed, to 
seventy-eight ci-editors, about $12S,4G2,4(5, and 
tliat it had not been signed by one to whom 
he owed 93,819.25, by another to whom 
he owed §2,(>23.83, by another to whom he 
owed $1,750.47, by another to whom he owed 
?1,511.3S, and by others. On this evidence 
the register held that the agreement had not 
been signed by all the principal creditors, and 
that the proof of debt of the saw-mill com- 
pany should tlierefore stand undiminished; 
and he certified the CLuestion to the court 

BLATCHFORD, District Judge. These 
creditors signed an agreement whereby they, 
with other creditors signing the same agi'ee- 
ment agreed, in consideration of Decker's 
giving to them his promissory notes to the 
amount of 50 per centum on the dollar of 
his then indebtedness to them, payable in 
three, six, nine, twelve, fifteen and eighteen 
montlis respectively, to release all filrther or 
other claim against him, with tlie condition 
that the agreement was "to be binding only 
in case that it be signed by all his principal 



creditors." The expression "all his principal 
creditors" is vague and difficult of interpreta- 
tion. But certainly these a*editors were capa- 
ble of judging for themselves when all the 
principal creditors had signed. They were 
not bound to take the notes until the condifon 
had been complied with. The fact that they 
took the notes must be accepted as evidence 
of their judgment that at the time they took 
Ihem they were satisfied that the a*editors 
who had ah*eady signed constituted all the 
principal creditors, within their understand- 
ing of the term and within that of the debtor. 
Otherwise, they were at liberty to decline 
taking the notes. Having taken them, they 
are concluded from saying, on the evidence 
presented, that all the principal creditors 
had not signed at the time. 

The claim must be reduced to the amount 
of the four unpaid notes, at their provable 
amounts, and the $66.41, and the creditors 
must pay the costs of the proceeding. 



Case Wo. 3,724. 

DECKER V. GRIFFITH. 

[10 Blatchf. 343, note.] ^ 

Circuit Court, S. D. New Xork. .Tune, 1873 

Infkixgemext of Patents— Bii.LiAUD Ccshions. 

[1. The fact that defendant may have made 
patentable improvements in certain special 
features gives him no right to use the substance 
of plaintiff's invention,] 

[2. The Decker reissue patent No. 3,323, for 
an improvement in cushions for billiard tables, 
held infringed.] 

[This was a bill by Levi Decker against Wil- 
liam H. Griflith lor infringement of reissued 
patent No. 3,323, granted to complainant 
March 9, 18G9, upon original patent No. 60,657, 
of December 18, 1866. The patent was for 
an improvement in cushions for billiard tables. 
The claim is as follows: "The catgut or other 
cord, E, partially or fully imbedded, or other- 
wise attached, at the angle, a, of the rubber 
cushion, C, so as to protect said cushion 
against the impact of the ball, substantially as 
herein sliown and desaibed, and for the pur- 
poses set forth." 

[For a fuU description of the invention, to- 
gether with drawings, see Decker v.'Grote, 
Case No. 3,726.] 

WOODRUFF, Circuit Judge. The bil- 
liard cushion manufactm*ed by the defendant 
may, very possibly, be an improvement uiDon 
that of the plaintiff, in respect to the use of a 
device for giving tension to the wire run 
through the edge of the elastic cushion, and, 
if so, may be patentable, so as to give the de- 
fendant the exclusive right to his special de- 
vice. Possibly, also, he may have devised a 
new mode of introducing tlie wire, by a 
perforation near the edge of tlie rubber. 
Neither of these concessions will justify the 

* [Reprinted by permission,] 



DECKER (Case No. 3,725) 



[7 Fed, Gas. page 326J 



defendant in using the substance of the plain- 
tiff's invention for stiffening and regulating 
the elastic edge of the cushion, by a cord at- 
tached thereto, or inserted tlierein, or in em- 
ploying an equivalent, either in respect of 
material used, or in respect of tlie maunox of 
securing the cord, so that it may perform its 
office. The proof is -without contradiction, 
that the infringing device operates in the 
same way, and by substantially the same 
means, to produce the same result. In re- 
gard to the validity of the reissue, I concm- 
with Judge Blatchfleld, in the case of Decker 
V, Grote [Case No. 3,726]. 



Case No. 3,725. 

DECKER V. GRIFFITH et al. 

SAME T. SILVERBRAA^DT. 

[13 Blatchf. 187; 2 Ban. & A. 178; 8 O. G, 
9U; aierw. Pat Inv. 13G.] ^ 

Circuit Court, S. D. New York. Nov. 5, 1875. 
Patests— Novelty— iNFKiNGEMEXT— Cushions 

FOK BiLLIAKD TaIJLES. 

1. The claim of the reissued letters patent 
granted to Levi Decker, March 9th, 18G9, foi 
an "improvement in cushions for bilUard tables, 
the original letters patent having been granted 
to him December ISth, 186G, namely, "The cat- 
gut or other cord E, partially or fully imbedded, 
or otherwise attached, at the angle a of the 
rubber cushion C, so as to protect said cushion 
against the impact of the ball, substantially as 
herein shown and described, and for the pur 
poses set forth," is not void for want of novelty, 
by reason of anything found in the letters pat- 
eat g au.ed to A\ lUiam K. Winant, August 10th, 
ISoS, for "improvements in cushions for biUiard 
tables." 

2. In the Winant patent, a strip of steel mere- 
Iv lies in a crease or jiroove cut in the rubber, 
a'nd is kept in place without being attached by 
screws, cement or otherwise. In the Dicker pat- 
ent, the cord is descriliefl as being moulded or 
imbedded entirely within the rubber. But, it 
appearing that, before Decker's invention, bil- 
liard tables were made in accordance with the 
Winant patent, but with the added feature of 
an arrangement for tying down the steel strip 
to the cushion, by means of holes in the low- 
er edge of the strip and wires put through them 
and fastened to the under side of the rail, to 
keep the strip in place in the rubber, and it fur- 
ther appearing, that, prior to Decker's inven- 
tion, billiard table cushions were made by one 
S., with a French clock spring placed in a slit 
cut in the upper face of the rubber, parallel to 
and near the under face of the rubber, and ce- 
mented into the s'it, and cloth cemented over the 
slit: Held, that a suit founded on the Decker 
patent could not be maintained against billiard 
tables so constructed, or against an arrange- 
ment like that of S. but with a round wire sub- 
stituted for the steel strip. 

[This was a suit in equity by Levi Decker 
against William H. Griffith & Co. and against 
Charles Silverbrandt for the alleged infringe- 
ment of a patent.] 

William J. A. Fuller, for plaintiff. 
Edward N. Dickerson, for defendants. 

* [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permiss'on. 
Merw, Pat. Inv. 136, contains only a partial 
report.] 



BLATCHFOKD, District Judge. The pat- 
ent sued on in these cases, being a reissue 
[No- 3,323] gi-anted to the plaintife, Levi 
Decker, March 9th, 18G9, on the sm-render of 
the original patent [No. 00,637] granted to him 
December ISth, 1866, for an "improvement 
in cushions for bQliard tables," has been 
heretofore the subject of consideration by 
this court in the case of Decker v. Gi'ote 
[Case No. 3,726]. The invention set forth in 
the specification of the patent has reference 
to a cushion formed of India rubber.= The 
specification says: "My invention has for its 
object the preservation of cushions for bil- 
liard tables against the impact of the ball. 
The nature of my invention consists in the 
employment or use of a catgut or other 
sti-ong cord, located in or at the upper cor- 
ner or edge of the cushion, and immediately 
at tlie point against which the ball strikes 
when the game of billiards is played. * * « 
C is a body of rubber, which forms a cushion 
against which the ball strikes. This said 
rubber cushion has its inner or face side bev- 
elled in such a manner that the ball strikes, 
at about its centre, against the upper corner 
or point of the cushion, as clearly shown at 
a, fig. 1. For the purpose of protecting tlie 
upper corner or edge of the cushion C, 
against the impact of the ball, I make a 
small concave or bed, immediately, or as near 
as may be, in the upper corner of the cush- 
ion, so that a suitable cord, E, or other eui> 
port, may be fitted longitudinally, the whole 
length of the said cushion, around the table, 
so that the cushion is fully protected on all 
sides of the table against tlie impact of the 
ball. For tliis cord and support of the cush- 
ion I usually employ catgut, or cord may be 
used for the same purpose; but experience 
proves that catgut is most suitable for the 
pm-pose, as it is best adapted to prevent tlie 
cushion from giving way or yielding under 
the impact of the ball, it being understood 
that the ball only comes in contact with the 
cushion at a, the bevel or inclination being 
given the face of the cushion in order that 
all otlier parts of it will be kept clear of the 
ball. This cord E may be more thoroughly 
secm-ed in its position by moulding it or im- 
bedding it entirely within tlie rubber, near 
the corner, so as to perform the functions for 
which it is designed, or it may be secured 
by gluing a sti-ip of cloth b over it, when not 
fully imbedded in the rubber, or it may be 
secured by any other well-known means. D 
is a strip of elastic cloth, which is cemented 
to the face side of the rubber sti-ip or cush- 
ion G, and attached, at its lower edge, to the 
lower part of D," (elsewhere described as a 
strip or cleat, behind C,) "so as to support 
the upper edge a of G. It will be understood 
that the cord E is attached to D before the 
latter is secured to the cushion C and cleat 
B. To make the whole more secure, I usual- 



^ [For drawings illustrating the invention, see 
the following case, Decker v. Grote, No. 3,72o.] 
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ly cover the Tvliole ■with the cloth F, and after 
.cover the whole again with the usual gi-een 
cloth G. This cord E i)erforms two verj-^ im- 
portant functions, viz., it gives stiffness to 
the angle or corner a of the cushion 0, so 
that it cannot yield or give way under the 
impact of the ball, to allow the latter to pass 
over it; and it also gives prominence to the 
said angle, so as to present, under the yield- 
ing of the cushion, a stiff, narrow line to the 
ball, thus obviating much friction, so as not 
to impede the motion of the latter, and still 
not interfering in the least with the elastic 
effects of the cushion upon the ball." The 
claim is; "The catgut or other cord E, partial- 
ly or fully imbedded, or otherwise attached, 
at the angle a of the rubber cushion C, so as 
to protect said cushion against the impact of 
the ball, substantially as herein shown and 
described, and for the purposes set forth." 
In the case of Decker v. Grote [supra], it 
was said, in the decision of the court: "It Is 
quite apparent, that tlie invention set forth 
is the placing and firmly securing along the 
upi)er edge or corner of the rubber cushion 
a sti'ong, narrow cord, to receive the impact 
of the ball, and protect the cushion against 
such impact, by reason of its being placed 
at the point against which, and against 
which alone, the bail strikes. When the im- 
pact comes, the stiff cord receives it in sub- 
stantially a horizontal direction, and pre- 
vents the cushion from giving way under 
such impact, and allowing the ball to ride 
over it and leave the table, while, at the same 
time, there is little friction from the impact, 
and the elastic force of the rubber acts fully 
through the cord interposed between it and 
tlie ball, to repel the ball in substantially a 
horizontal direction." The arrangement used 
by the defendant in that case was to Imbed 
the cord in the rubber cushion, at the upper 
edge of it, by placing it there while the rub- 
ber was plastic, and before it was vulcanized, 
and by having a thin portion of the rubber 
interposed between the cord and the outside 
of the edge. It was held, that such arrange- 
ment embodied the invention claimed in the 
patent, and had the same mode of operation 
in use. The novelty of the invention was 
challenged in that case by the citation of an 
application for a patent filed by one Carpen- 
ter, in January, 1858; and rejected in April, 
1858, of a patent to one Syrcher, granted in 
November, 1863, and of abandoned experi- 
ments made by one Delaney, in California, 
but the patent was sustained against those 
objections. Subsequently, in the case of 
Decker v. Griflith [Case No. 3,724], the use 
of a round metallic wire in the manner in 
which it is used by the defendants in the 
suit secondly above entitled, was held, by 
this court, to be an infringement of the Deck- 
er patent. 

The alleged infringement complained of in 
the first above entitied suit consists in the 
use of a flat strip of metal, fitting in a slot 
moulded in the India rubber cushion, and 



running from end to end thereof, and strained 
by a strainmg key at its end. The strip is 
capable of moving in the direction of its 
length, when strained, though it is held firm- 
ly endwise at all times. The strip lies 
parallel with the inner inclined face of the 
cushion, and closely adjacent to it and its 
upper edge is closely adjacent to the upper 
inner corner of the cushion. The alleged in- 
fringement complained of in the second 
above entitled suit consists in the use of a 
round metallic wire, arranged in like man- 
ner with the flat strip of metal, and situated 
in close proximity to the upper inner corner 
of the cushion. 

It is contended, on the pai-t of the defend- 
ants, that what they use, in so far as it is 
like what is described and claimed in Deck- 
er's reissue, existed prior to Decker's inven- 
tion; in other words, that a narrow cord or 
wire of metal or other equivalent material, 
placed and firmly secured along and with- 
in, and closely adjacent to, the upper edge 
or corner of the rubber cushion, so as to re- 
ceive the impact of the ball, existed before 
Decker's invention. Decker testifies that he 
"got the idea" of his invention in the fall 
of 1864, he thinks, in September; that he 
thinks he made cushions of tables complete, 
embodying the invention, in the fall of 18G4; 
and that he is quite certain he did so before 
March, 1865. 

The defendants inti'oduce and refer to' a 
patent gi-anted to William K. Winant, Au- 
gust 10th, 1858, for "improvements in cush- 
ions for billiard tables." The specification 
of that patent sets forth that the invention 
of Winant "consists in the introduction of a 
strip of spring steel (or equivalent material), 
into a crease or groove cut in the upper face 
X)f the rubber, near the angle thereof, in 
such a manner that said steel is protected 
from injury by the rubber which thus in- 
tervenes between the steel and the ball, and 
tiie cushion is rendered sufficientiy firm to 
prevent the ball imbedding and injuring 
the correctness of the angle of deflection; 
and besides this, the sti'ip is so narrow as 
not to be injured by the concussion, and is 
retained in place without requiring any at- 
tachment by screws, cement, or otherwise. 
* * * In the upper part of the cushion 
d, and near its edge, I make a long incision 
parallel to its edge, and at a slightiy greater 
inclination than the face of the cushion, 
and into said crease or groove, thus formed, 
I introduce a narrow, thin strip of steel i, or 
equivalent material, and the covering e, of 
cloth, or other material, as usual, completes 
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the cushion. It will be apparent that said 
strip 1 is retained in place by the rubber, 
and acts to prevent the ball imbedding, and 
at the same time is itself protected from in- 
jury by the rubber on both sides." 

There is one feature in this patent of 
Winant's which is unlite the arrangement 
of Decker. Winant describes his strip of 
steel as merely lying in the crease or groove 
cut in the rubber, and as being kept in 
place without being attached by screws, 
cement, or otherwise; whereas Decker de- 
scribes his cord as being moulded or imbed- 
ded entirely within the rubber. The pat- 
ent of Winant's was considered, and very 
properly, by the patent office, when Decker's 
patent was reissued, as not having antici- 
pated Decker's claim in his reissue. 

It is shown by the evidence of Daniel D. 
Winant, the brother of William K. Winant, 
that, prior to 18G4, he made many billiard 
tables, constructed in accordance with the 
Winant patent, but with the added feature 
of an arrangement for tying down the steel 
strip to the cushion by means of holes in 
the lower edge of the sti-ip, and wires put 
through them and fastened to the under 
side of the rail, to keep the strip in place in 
the rubber. In that arrangement the steel 
strip was incorporated in the structure, so as 
to be incapable of dislodgmeut, quite as ef- 
fectually as if moulded or imbedded en- 
tirely within the rubber, as suggested in 
Decker's speciflcation. It stiffened the angle 
or corner of the cushion, and prevented its 
yielding under the impact of the ball, and 
allowed the ball to pass over it It present- 
ed, substantially, the same featm-es and 
mode of operation showii in the defendants' 
arrangement in the first above entitled suit, 
where the flat sU'ip of metal is used, so far 
as there is anything in common between the 
plaintiff's arrangement and that of the de- 
fendants. The gi-eater or less inclination of 
the strip to the face of the cushion, the 
greater or less proximity of the face of the 
strip to the inner face of the cushion, the 
greater or less width of the sti-ip, and the 
greater oj* less proximity of its upper edge 
to the upper corner of the cushion, are ques- 
tions of dogi-ee only, so long as the effective 
feature of the defendants' ari-angement is 
found in the earlier sti-ucture, in connection 
with tlie use of the strip, which is showL to 
be the fact. 

It is also shown, that one Stevens, in Bos- 
ton, prior to 1804, made India rubber cush- 
ions for billiard tables, which had a French 
clock spring placed in a slit cut in the upper 
face of the rubber, parallel to and near the 
inner face of the rubbei', bringing the upper 
edge of the spring near the upper corner of 
the rubber. The spring was cemented into 
the slit, and cloth was glued or cemented 
over the slit. The spring was thus imbedded 
entirely within the rubber. A portion of a 
cushion of such construction, made prior to 
1804, by Stevens, is produced. It contains j 



the features presented by the defendants' 
arrangement with the flat strip, so far as the 
latter is like the plaintiff's arrangement. 

As to the defendants' arrangement with 
the round wire imbedded in the mbber, it re- 
quu-ed no invention to substitute, in the 
Stevens ari-angement, a round wire for the 
steel sti-ip. If the plaintiff's reissued patent 
can, in view of the Winant and Stevens ar- 
rangements, above described, be upheld at 
all, because it is made to cover a cord im- 
bedded entirely within the rubber, and is not 
limited, as his original patent was, to a 
cord applied outside of the upper corner of 
the cushion, it certainly cannot be extended 
to cover arrangements which are substantial- 
ly the same as the Winant and Stevens ar- 
rangements. 

The bill must be dismissed, with costs. 

[NOTE. For otlier cases iuvi Iving this pat- 
ent, see note to Decker v. Grote, Case Ko. 
3,726.] 



Case No. 3,7S6. 

DECKER V. GEOTE et al. 

[10 Blatehf. 331; 3 O. G. 65; 6 Fish. Tat. Cas. 
143; Merw. Pat. luv. 134.] ^ 

Circuit Court, S. D. New York. Jan. 2, 1873. 

Patents— (DossTnucTiox of Claim — Infrixgi;- 
MEXT — Equivalents — Anticipation — An vn- 

DOXED ExPElUilliNTS — EVIDENCE — BlLLIAIlD TA- 
BLE Cushions. 

1. The claim of the reissued letters patent 
granted to Levi Declier, March 9th, 1SG9, for an 
"improvement in cushions for billiard tables," 
the original patent having been granted to him 
December ISth, ISGO, namely, "the catgut or 
other cord, E, partially or fully embedded, or 
otherwise attached, at the angle, a, of the rub- 
ber cushion, C, so as to protect said cu.shion 
against the impact of the ball, substantially as 
herein shown and described, and for the pur- 
poses set forth," covers the placing, and finnly 
securing, along the upper edge or corner of the 
rubber cushion, a strong, narrow cord, to rfceive 
the impact of the ball, and protect the cushion 
against such impact, by reason of its be.ng 
placed at the point against which, and against 
which alone, the ball strikes, the stiff cord re- 
ceiving such impact, in substantially a hori- 
zontal direction, and preventing the cushion 
from giving way under such impact, and from 
allowing the ball to ride over it and leave the ta- 
ble, while, at the same time, there is little fric- 
tion from the impact, and the elastic force of 
the rubber acts fully, throus?h the cord, inter- 
posed between it and the ball, to repel the ball, 
in _ substantially a horizontal direction. Such 
claim is infringed by embcddins: the cord in the 
rubber cushion at the upper edsce of it, and se- 
curing it there by placing it therein while the 
rubber is plastic, and before it is vulcaniKetl, 
and having a thin portion of the rubber inter- 
posed between the cord and the outside of the 
edge. 

[Cited in Decker v. Griffith, Case No. 3,725.] 

2. Adding a device to give tension to a wire 
run through the edge of the elastic cushion, or 
using a new mode of introducing such wire, bv 
a perforation near the edge of the rubber, doe's 
not, even though such devices may be patent- 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
Merw. Pat. luv. 134, contains only a partial re- 
port.] 
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able, justify" the use of the substance of the 
plaintiff's invention, or the employment 91 an 
univalent for the plaintiff's cord, either in re- 
spect of material used, or in respect of the man- 
ner of securing the cord, so that it may per- 
form its office. 

3. Such claim is not anticipated by an ar- 
rangement in which a stiff piece of elastic ma- 
terial was put along the upper face of the rub- 
ber, so as to be lifted by the force of the 
"ball, when the ball embedded itself in the rub- 
ber beneath, and to act as a spring, to hug the 
ball down [to] the table, and prevent its hopping 
or jumping. 

4. The testimony of a witness to prove prior 
liuowledge of the plaintiff's invention, stricten 
out, at the hearing, on motion, on the ground 
that his place of residence at the time of putting 
In the answer was not given in the answer. 

[Cited in La Baw v. Hawkins, Case No. 7.- 
9G0.] 

5. Abandoned experiments, commented on. 

G. A reissued patent sustained, against objec- 
tions as to its variance from the original patent, 
in what were mere matters of mechanical adap- 
tation. 

[Followed in Becker v. Griffith, Case No. 3,- 
724.] 

Final hearing upon pleadings and proofs. 

Suit brought [against Frederick Grote and 
■others] on letters patent [No. 60,657] for "im- 
provement in cushions for billiard tables," 
granted to the complainant [Levi Decker] De- 
<2ember 18, 1860, and reissued March 9, 1869 
[No. 3,323]. A description .of the invention, 
quoted from the specification, together with 
the claim, will be found in the opinion of the 
court. 

In the accompanying engravings, figm-e 1 
shows the complainant's cushion in cross- 
section. Figure 2 shows more fully the ar- 
rangement of the elastic doth. This cloth, 
Inclosing a cord of catgut or other matei-ial, 
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is cemented to the face of the cushion, and 
supports its upper edge; the whole being then 
covered with the ordinary doth of the 
cushion. The various parts are desci'ibed by 
letters of reference in the opinion below. 
Figure 3 shows the cushion patented by John 
Syrcher. The arrow indicates a strip of 
horn inserted in the cushion. Figure 4 shows 
the device described in the rejected applica- 
tion of W. B. Carpenter, having a piece of 
wire or whalebone along the edge of the 
cushion. 

Mr. Abbott and WiUiam J. A. Fuller, for 
complainant 

Benjamin F. Lee and Anthony PoUal:, for 
defendants. 

BLATCHFORD, District Judge. This suit 
is brought on reissued letters patent gi-anted 
to the plaintiff, March 9th, 1869, for an "im- 
provement in cushions for billiard tables," 
the original patent having been granted to 
him December 18th, 1S66. The specification 
of the reissued patent says: "My invention 
has for its object the preservation jof cushions 
for billiard tables against the impact of the 
ball. The nature of my invention consists in 
the employment or use of a catgut or other 
strong cord, located in or at the upper coniev 
or edge of the cushion, and immediately at the 
point against which the ball strikes when tlie 
game of billiards is played. * * * C is a body 
of rubber, which forms a cushion against wh,ch 
the ball strikes. This said rubber cushion has 
its inner or face side bevelled in such a man- 
ner that the ball strikes, at about its centre, 
against the upper corner or point of the 
cushion, as dearly shown at a. Fig. 1. For 
the purpose of protecting the upper comer or 
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edge of the cushion, C, against the impact of 
tlie ball, I make a small concave or bed, im- 
mediately, or as near as may be, in the nppei- 
corner of the cushion, so that a suitable cord, 

B, or other support, may be fitted longitudi- 
nally the whole length of the said cushion, 
aroimd the table, so that the cushion is fully 
protected, on all sides of the table, against the 
impact of the ball. For this cord and support 
of the cushion I usually employ catgut, or 
cord may be used for the same pm-pose, but 
experience proves that catgut is most suitable 
for the purpose, as it is best adapted to pre- 
vent the cushion from giving way, or yielding, 
under the impact of the ball, it being under- 
stood that the ball only comes in contact with 
the cushion at a, the bevel or inclination be- 
ing given the face of the cushion in order that 
all other parts of it will be kept clear of the 
ball. This cord, E, may be more thoroughly 
secured in its position by moulding it, or em- 
bedding it, entirely within the rubber, near 
the corner, so as to perform the functions for 
which it is designed, or it may be secured by 
gluing a strip of cloth, b, over it, when not 
fully embedded in the rubber, or it may be 
secured by any other well-known means. D 
is a strip of elastic cloth, which is cemented 
to the face side of tlie rubber strip or cushixjn, 

C, and attached, at its lower edge, to the low- 
er part of B," (elsewhere described as a strip 
or cleat, behind C,) "so as to support the up- 
per edge, a, of C. It will be imderstood, that 
the cord, E, is attached to D, before the latter 
is secured to the cushion, C, and cleat, B. 
To make the whole more secure, I usually 
cover tlie whole with the cloth, P, and after 
cover the whole again with the usual gi-een 
cloth, G. This cord, B, performs two very 
important functions, viz.: it gives stiffness 
to the angle or corner, a, of the cushion O, 
so that it cannot yield or give way under the 
impact of the ball, to allow the latter to pass 
over it; and it also gives prominence to the 
said angle, so as to present, under the yield- 
ing of the cushion, a stiff, narrow line to the 
ball, thus obviating much friction, so as not 
to impede the motion of the latter, and still 
not interfering in the least with the elastic 
effects of the cushion upon the ball." The 
claim is in these words: "The catgut or otlier 
cord, E, partially or fully embedded, or other- 
wise attached, at the angle, a, of the rabber 
cushion, C, so as to protect said cushion 
against the impact of the ball, substantially 
as herein shown and described, and for the 
purposes set forth." 

It is quite apparent, that the invention set 
fortli is the placing, and firmly seeming, along 
the upper edge or corner of the rubber cushion, 
a strong, nan-ow cord, to receive the impact 
of the ball, and protect the cushion against 
such impact, by reason jof its being placed at 
the point against which, and against which 
alone, the ball strikes. When the impact 
comes, the stiff cord receives it, in substan- 
tially a horizontal direction, and prevents the 
ciLshion from giving way imder such impact, 



and allowing the ball to ride over it and leave 
the table, while, at the same time, there is 
httle friction from the impact, and the elastic 
force of the rubber acts fully, through the 
cord, interposed between it and the ball, to 
repel the ball, in substantially a horizontal 
direction. 

The gi-eat utility of the invention, in tend- 
ing towards perfection in the billiard table, 
is shown by tlie evidence. The inventor was 
an experienced niP ifacturerof billiard tables. 
The cushion had, up to the time of his inven- 
tion, in the latter part of 1864, been faced 
with a flat facing, made of various materials^ 
But, the fiat facing failed to add the neces- 
sary greater proportional sti'ength to the up- 
per corner or edge, and the plaintiff sought 
to do that, while, at the same time, the rub- 
ber below the edge, not being faced, would 
have its elastic action left imimpaired. Thfr 
idea of a cord of catgut, to be secured to the 
upper edge, suggested itself to him. He ar- 
ranged it, in the manner described in the 
specification of the reissue, and shown in the 
drawing, by laying the catgut along the edgo 
of the elastic cloth which he had been using 
as a facing, and securing it there by wrap- 
ping a piece of cloth around it, and attaching 
that to the elastic cloth, and cementing the 
latter to the rubber. The moment the inven- 
tion became known, it went extensively into 
use, and the cushion thus made superseded 
aU other forms. A resulting feature of the 
arrangement is shown by the evidence to bo, 
that a larger amount of the elasticity of the- 
cushion is brought to bear at the point of con- 
tact of the ball with tlie cord, than when, in 
the absence of the cord, the ball strilces the 
rubber itself. Tlie cushion is, also, protected, 
from wear. Greater accuracy, also, results 
in respect to the direction the ball takes in 
rebounding. 

In the defendants' an-angement the cord is 
embedded in the rubber cushion at the upper 
edge of it, and is secured there by being pla- 
ced in it while the rubber is plastic, and be- 
fore it is vulcanized, and by having a thin por- 
tion of the rubber Interposed between thf 
cord and the outside of the edge. There is no 
doubt that the defendants' arrangement em- 
bodies the invention claimed in the plaintiff's 
reissued patent, and has the same mode of 
operation, in use. 

The novelty of the invention is attacked, 
by reference to an application filed in the pat- 
ent office, January 18th, 1858, by William B. 
Carpenter, for a patent for an "improvement 
in billiard cushions," and which was rejected 
April 10th, 1858. The specification filed by 
Carpenter says: "The nature of my invention 
consists in providing a block of India rub- 
ber, cut or moulded in the desired shape, with 
a gi'oove, which groove is to be made along 
the entire upper and outer edge, in which 
groove is to be placed a wire, composed of 
whalebone, steel, brass, or other elastic ma- 
terial, suitable for the pm-pose." Carpenter 
then proceeds to say, in the specification, that 
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he makes a groove at the outer, and along 
the entire upper, edge of the ruhhei', and in- 
serts in the groove, along its length, a round 
piece, the size of the groove, of whalehone or 
steel or brass wire. The drawing shows the 
wire lying in the groove, and not otherwise 
secu]*ed, and with its upper face exposed to 
view. The specification says, that the cush- 
ion is to be "covered with cloth, hi the usual 
manner of billiard cushions," and is then 
ready to be used. It then states, as the 
reasons for such arrangement of cushion, that, 
if a ball is played against a sguare-edged 
cushion of rubber, all pai-ts of the same be- 
ing equally elastic, the momentum of the ball, 
if the stroke be an energetic one, wiU be lia- 
ble to so far overcome the resistance of the 
rubber, as to cause the baU to jump or hop 
either on or ofl! of the table; that he wishes to 
preserve the delicate elasticity of the rubber, 
and, at the same time, to keep the ball, at 
all times, upon the table and free from hop- 
ping or jumping; that, to accomplish this, he 
makes tlie groove in the rubber, and inserts 
therein the whalebone or wire; and that this 
has the effect of stifiEening the enth-e upper 
edge, and prevents the momentum of the ball 
from overcoming the weakest part of the rub- 
ber, because, "when the ball advances with 
considerable force, and is embedded into rub- 
ber, the whalebone or wh*e is lifted, the ball 
actmg as a wedge, and, from the natural 
tendency of the wire to resume its former 
position, it hugs the ball firmly upon the table, 
which allows tlie rubber to repel the ball 
without hopping or jumping." The drawing 
accompanying Cai*penter's specification cor- 
responded therewith, m showing the rod of 
whalebone or wire as being laid in a groove 
cut hi the top surface of the rubber, along 
the upper and outer edge. But, the model 
he sent therewith showed the groove as cut 
just below the top surface, and in that face 
of the cushion which would be towards the 
bed of the table. The patent office, in a let- 
ter to Carpenter, of January 20 th, 1858, caUed 
his attention to this discrepancy, and stated, 
that the model showed the groove "along that 
face of the rubber cushion agauist which the 
ball sti-ikes," and, suggested to him, that, if 
his specification and drawing were correctly 
undei'stood, a difiCerent model would be neces- 
sary. In reply, he wrote to the oflice, say- 
ing, that the specification exactly described 
what was meant to be described, and that the 
drawing agreed therewith; that there was a 
discrepancy between the specification and 
drawing and the model; and that he 
would make another model, showing the in- 
vention truly, as he wished it to be shown, 
that is, with the groove and wire "at the 
upper and outer edge of the rubber, and not 
at the inner edge, immediately in contact 
with the ball." The new model, constructed 
to correspond with the specification and 
drawing, was sent, and filed January 2Gth, 
18oS, and the application was rejected, as 
before stated. The ground of rejection was 
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a patent granted to the present plaintiff, De- 
cember 15th, 1S57, "for the combination of 
a steel sprhig with India rubber, for the same 
purpose." The claim asked for and rejected 
was, "the forming, in a block of rubber for 
biUiard cushions, the groove, and inserting 
therein the roimd whalebone, steel, or other 
wh:e, substantially and for the purpose as 
herein described." On the 5th of June, 185S, 
Carpenter wrote to the ofiice that he with- 
drew his application. 

It is impossible to regard this application 
as anticipating tlie plaintifiE's invention. The 
invention of Carpenter, as shown in his speci- 
fication and drawing and correct model, was 
one of a wholly different character from that 
of the plaintiff. Cai-penter shows that he 
intended that the ball should be played 
against the rubber, and should embed itself 
"into the rubber," and that the rubber should 
not receive the impact of the baU through 
the medium of the whalebone or wire. His 
device was one merely to put a stiff piece of 
elastic material along the upper face of the 
rubber, which should be lifted by the force 
of the baU, when the ball embedded itself in 
the rubber beneath, and should, by its action 
as a spring, hug the ball down to the table, 
and prevent its hopping or jumping. This 
is a different arrangement, and for a different 
pm-pose, from that of the plaintiff. In Car- 
penter's arrangement, the whalebone or wi]-e 
does not receive the impact of the ball, and 
does not protect the cushion against such im- 
pact, and is not placed at the point against 
which, and against which alone, the ball 
strikes; the whalebone or wire has no effect 
to redhce the friction of the impact of the 
ball; the elasticity of the rubber is not, by 
the wire, concentrated at the point of impact 
of the ball; the cushion is not protected by 
the wire, from wear at the point where the 
ball strikes; and no greater accuracy of direc- 
tion, in the ball, in rebounding, results from 
the use of the wire. These are all features 
of the plaintiff's arrangement. The only 
feature that is common to the two arrange- 
ments is, that the stiffening of the edge of 
the rubber has the effect to prevent the ball 
from jumping. But this, while it is an in- 
cident of the plaintiff's arrangement, does 
not cover other featm-es which the claim of 
his patent, read in connection with the body of 
his specification, sets forth as inherent in his 
arrangement; and those features, so set forth, 
are not found in Carpenter's aiTangement. 

Another difficulty in Carpenter's arrange- 
ment is, that he neither shows nor describes 
any mode of fastening or secm-ing the whale- 
bone or wire hi the groove, except, that, after 
it is "placed," or "inserted," in the groove, 
the cushion is to be "covered with cloth, in 
the usual manner of biUiard cushions." It 
is evidently not intended to be secured or 
fastened, so as to become, as is necessary in 
the plaintiff's arrangement, an integi*al part 
of the structure of the rubber cushion, for 
Carpenter describes it as intended to be lift- 
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eel by the action of the ball, as a wedge, 
when embedded in the rubber beneath it 
Hence, in Carpenter's arrangement, the wire 
does not receive a practically horizontal blow 
from the ball, and, in yielding, compress the 
rubber behind it, and bring the elastic force 
of such rubber into action to repel the ball 
in a horizontal direction. That is an essen- 
tial feature of the plaintiff's arrangement, 
for he says, in the specification of his v&'.ssze, 
that the face of the rubber cushion is so bev- 
elled, that the ball strikes, at about its centre, 
against the upper corner or edge of the 
cushion, along and in which the cord lies, 
and that the ball does not come in contact 
with the cushion at any other pai't of. the 
cushion. A lifting of the cord, as in Carpen- 
ter's arrangement, would entirely destroy 
the plaintiff's arrangement. Hence, the 
plaintiff firmly secures his cord in place, so 
that it may receive the horizontal blow. No 
such arrangement is found in Cai-penter's 
specification. But, such arrangement is 
found in the defendants' sti'ucture. The 
thin edge of rubber, interposed between the 
defendants* cord and the outer extremity of 
the cushion merely acts to hold the cord in 
place, so that it may be always in position 
to receive a practically horizontal blow, and 
is a mei-e equivalent for tlie cloth in which 
the plaintiff wraps his cord. There is an 
advantage, as respects' utilizing the elastic 
force of the rubber to the greatest possible 
degi-ee, in having the cord as near to the 
ball as possible, but, if it makes too promi- 
nent an edge, its covering is apt to weai* too 
rapidly. But, that is a question only, of du- 
rability. The invention of the plaintiff is em- 
ployed, if the cord is found in the place in- 
dicated, so firmly secured, and so arranged, 
as to act always, in the manner indicated, in 
combination with the cushion behind it, in 
reference to a blow from the ball, delivered 
in the manner stated. The defendants make 
and sell a sti-ucture of that kind, and no such 
sti-ucture is found in Carpenter's arrange- 
ment. 

As respects what appears in Carpenter's 
first or incoiTect model, (both of the mod:ls 
being now in the patent office,) it is mani- 
fest, that he never pretended to have made 
an invention of anything shown in it, if it 
shows anything different from what is 
shown in his second model. He expressly 
says, in his letter to the office, that the first 
model does not show his invention "truly." 
Whatever there is in the ffi-st model, there- 
fore, that is different from what is in the 
second model, was, at most, a mere aban- 
doned experiment, not amounting to an in- 
vention. It is manifest, moreover, that a 
sti-ucture like that represented by such first 
model would be open to many of the objec- 
tions, before specified, to which one like such 
second model is open. 

Carpenter was examined as a witness on 
the part of the defendants. His name is not 
set forth in the answer as that of a person 



to or by whom the plaintiff's invention was 
previously known or used. His application 
of January ISth, 1858, is refeiTed to in the 
answer, as containing the plaintiff's inven- 
tion. But, his place of residence at the time 
of putting in the answer is not given in the 
answer. After he was sworn as a witness, 
and before any questions were put to him, 
an objection was entered on the record, on 
the part of the plaintiff, to his being exam- 
ined, on the ground tliat he had not been 
named in the answer, and that the notice re- 
quu-ed by the statute had not been given of 
his examination. The bill in this suit was 
filed in August, 1871. He was cross-exam- 
ined de bene esse, under the same objection 
so made to his direct examination. Such ob- 
jection to the testimony of Carpenter, so far 
as it tends to prove prior knowledge or use 
of the plaintiff's invention, was insisted on 
at the hearing, and a motion was made by 
the plaintiff to strike out such testimony, in 
such respect. The motion must be gi'anted. 
But, even if the testimony of Carpenter 
were to be admitted in such respect, it adds 
nothing to what appears in his application. 
He says, that he made experiments with 
"the cushions" shown in the two model<=!, be- 
fore he applied for a patent; that those ex- 
periments were using "a cushion" two feet, 
or less, long, screwed to the bed of a table, 
and tested for about half a day by various 
parties; that such experiments were consid- 
ered satisfactory enough, in hindering the 
ball from jumping, to npply for a patent; 
and that the cushion stood the blows of the 
ball, and the wire was not dislodged. It 
does not appear that any billiard table, pro- 
vided with such cushions as Cai'penter's, was 
ever made by him or any one else. The 
whole matter, so far as Carpenter testifies to 
having done anything, w^as an abandoned 
experiment 

What is found in letters patent granted to 
John Syrcher, November 10th, 18(J3, for a 
"billiard cushion," is adduced to desti'oy the 
novelty of the plaintiff's invention. Syrcher, 
uses thin strips of horn, cut spirally, in con- 
nection with hard or soft rubber, to form a 
cushion. The sti'ip of horn is used as a fa- 
cing to the rubber pad, or is inserted into a 
long slit cut in tlie pad, and made fast therein 
by rubber cement The grain of the horn, in 
the spiral strip, runs crosswise of the strip, 
so that, when the ball strikes the cushion, 
the spring action of the horn, althoui;h cross- 
wise of the sti-ip, is with the grain, and not 
crosswise of the grain. When the sti-ip is 
inserted in the pad, it is shown as exten.lirg 
downward from the upper exterior corner of 
the pad, in a slanting direction, away from 
the face of the pad. A facing to the pad 
presents nothing in common with the plain- 
tiff's invention. In the case of the inserted 
'strip of Syrcher, the action of the cushion, 
under the impact of the ball, is different 
from what it is in the plaintiff's arran<:re- 
ment The cushion does not yield in sub- 
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stantially a horizontal direction, because of 
tlie interposition of- tUe sti-ip of Iiom. For 
tlie same reason, the resilience of tlie rubber 
is not returned to the ball in substantially a 
horizontal dii-ection. By inserting the strip, 
Syrcher destroys the homogeneous character 
of the cushion. The plaintiff presei-ves the 
homogeneous character of the cushion. From 
this difference results the different action of 
the two cushions under the impact of the 
ball, and in response thereto. It follows, 
that nothing in Syrcher's arrangement an- 
ticipated the plaintiff's invention. 

As to what Delaney did in California, he 
details a series of abortive and abandoned 
experiments. He himself calls them experi- 
ments. One of them he describes as the use 
of rubber, with "whalebone and drum snares 
cut into the upper edge, and there fastened 
into tlie groove with com-t plaster, to hold the 
whalebone or drum snares put into the inib- 
ber." He says, that he inserted the drum 
snare as close as possible to the upper edge 
of the cushion, along such edge, "and about 
one-fourth of an inch from the face whei-e 
the ball sti-ikes;" that he discontinued the use 
of drum snares and commenced using whale- 
bone because he thought it was better, as hav- 
ing more elasticity; that he discontinued the 
use of whalebone because some one offered to 
furnish him sti-ips at less money than he was 
paying, if he would use such strips; and that 
he did not apply for a patent for inserting 
drum snares or whalebones in rubber billiard 
cushions, because he did not think it was of 
any value at the time. 

The answer sets up that the reissued patent 
granted to the plaintiff is void, for the reason 
that it describes and claims an invention dif- 
fei'ent from any invention described or 
claimed, or intended to be, in the oxiginal 
patent, or shown in the model, drawings or 
application on which the original patent was 
granted. The drawings of the reissue are the 
same as those of the original patent. 

It is objected, (1) that the original patent 
states tliat the invention consists in applying 
a cord "to" the upper angle of the cushion, 
while tlie reissue states that it consists in 
using a cord located "in or at" the upper cor- 
ner or edge of the cushion; (2) that the reissue 
states that a small concave or bed is made 
immediately, or as near as may be, in the 
upper corner of the cushion, in which the 
cord may be fitted, while the original speci- 
fication and the drawings disclose no such 
concave or bed; (3) that the reissue states that 
the cord may be more thoroughly secured in 
its position by moulding it, or embedding it, 
entirely witliin the rubber, near the corner, 
while the original specification and the draw- 
ing do not suggest any such tiling; (4) that 
the reissue suggests the embedding the cord 
partially in the rubber, while nothing to 
that effect is found in the original specifica- 
tion or in the drawing; (5) that the partially 
or fully embedding the cord, found in the 
claim of the reissue, is not suggested in the 



original specification or by the drawing. The 
specification of the original patent describes 
the cord as applied to the edge or angle of the 
cushion, by enclosing it in a strip of cloth, 
cemented to a sti-ip of elastic cloth, which 
itself is cemented to the face side of the rub- 
ber cushion. Whether this cord is wholly ex- 
ternal to the rubber cushion, and so requh-es 
to be firmly attached to such cushion by ap- 
plying means of adhesion, or is partly within 
such cushion, and so can be more easily at- 
tached with firmness thereto, or is wholly with- 
in the cushion, and so is lippt firmly in i:s place 
by the rubber which is exterior to it, is a 
mere matter of mechanical adaptation, having 
no relation to the real invention. Bach ar- 
rangement is an equivalent for the other, as 
respects such invention. One may involve 
more durability than the other, but that is a 
point aside from the invention. The plaintiff 
testifies, that, when he arranged the cord 
wholly external to the rubber cushion, as de- 
scribed in the specification of his original pat- 
ent, it '-wore the cloth a little faster than it 
would otherwise;" and that he then had a set 
of moulds made in such a way as to leave a 
groove in tlie upper edge of the cushion, to re- 
ceive the cord, which obviated the objection of 
wearing out tiie cloGi. This gi'oove admitted 
of a partial embedding of the cord in the 
rubber. Embedding the cord wholly in the 
rubber was a mere question of degree. The 
plaintiff was entitled to use all these forms, 
within his invention, as modifications result- 
ing from experience in its use, not involving 
any new or further invention. Within the 
rule laid down in Seymour v. Osborne, 11 
Wall. [7S U. S.] 51G, it cannot be said, in 
this case, that it is apparent, on the faces of 
the two patents, that the commissioner has 
exceeded his autliority in granting the re- 
issue, or that there is such a repugnancy be- 
tween the two patents, that it must be held, 
as mattei* of legal construction, that the new 
patent is not for the same invention as that 
embraced and secured in the original patent 
It results, from these considerations, that 
tliere must be a decree for the plaintiff, for 
a perpetual injunction, and an account of 
profits, and an ascertainment of damages, 
with costs. 

[NOTE. For other cases involving this pat- 
ent, see Decker v. Griffith. Cases Nos. 3.724, 
3.725; Decider v. New York Belting Co., Case 
No. 3,727.] 

Case No. 3,727, 

DECKER V. NEW YORK BELTING & 
PACKING CO. 

rU Blatehf. 76; * 6 Fish. Pat. Gas. 374; 3 0. 
G. 441.] 

Circuit Courc, S. D. New York. April 9, 1873. 

Special Appeakaxce—Waivbk of Jdkisdictionai, 

Questions— Seiivicp ox Foreign- Cohpokatiox. 

1. A corporation does not waive an objection 

to the jurisdiction of the court over it, by ap- 

* [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



DECKERT (Case No. 3,728) 

pearing and pleading, by an attorney, to the 
jurisdiction of the court. 

[Cited in Moynahan v. "Wilson, Case No. 9,- 
S97.J 

2. Jurisdiction over a Connecticut corporation 
cannot be acquired by this court, by service of 
process on one of its officers, in this district. 

[aiotion for proYisional injunction. Suit 
brought upon letters patent i-eissue No. 3,323, 
for "improvement in cushions for billiard 
tables," issued to complainant, Levi Decker, 
March 9, 1.S69. The original patent (No. 
60,657) was granted to complainant December 
18, 18U6. Defendant was a Connecticut cor- 
poration. Process having been served upon 
one of its officers in the city of New York, it 
appeared by solicitor, and filed a plea to the 
jm-isdiction of the court.] 

William J. A. FuUer, for plaintifle. Benja- 
min F. Lee, for defendants. 

BLATCHFORD, District Judge. The case 
of Commercial & Railroad Bank of Yicks- 
bm-g v. Slocomb, 14 Pet. [39 TJ. S.] 60, 64, 65, 
is a decisive authority that a corporation does 
not waive an objection to the jurisdiction of 
the com-t over it, hy appearing and pleading, 
by an attorney, to the jiuisdiction of the 
com-t. That jm-isdiction over a Connecti- 
cut corporation eaimot be acquired by this 
-court, by sen^ice of process on one of its 
officers, in this disti-ict, is settled by the cases 
of Day v. Newark India-Rubber JManuf'g Co. 
[Case No. 3,685], and Pomeroy v. New York 
-& N. H. R. Co. [Id. 11,261]. 

The motion for an injunction, is denied, for 
want of jm-isdiction of the com't over the 
■defendants. 

[NOTE. For other cases involving this pat- 
ent, see note to Decker v. Grote, Case No. 
3,726.] 



DECKER (RUE v.). See Case No. 12,112. 

DECKER T. SILVBRBRANDT. See Cases 
Nos. 3,724 and 3,725. 

DECKER (WISE v.). See Cases Nos. 17,- 
900 and 17,907. 
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In re DECKERT. 

t2 Efughes, 183; 10 N. B. R. 1; 3 Am. Law 
Rec. 96; 1 Cent. Law J. 31G, 320; 6 Chi. 
L«g. News, 310; 1 Am. Law T. Rep. (N. S.) 
336; 13 Am. Law Reg. (N. S.) 624; 8 Am. 
Law Rev. 786.] ^ 

Circuit Court, E. D. Virginia. 1874. 

Bankruptcy — State Exemption Laws — Coxsti- 
TL'TioxAL Law — Amendmunts— Recoxstrcctjon 
Acts. 

1- The provisions of the bankruptcy act [of 
1S(J7 (14 Stat. 517)], adopting the exemption 
laws of the several states has been sustained on 
the ground that it enacted a uniform rule that 

^ [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here repi-inted bv permission. 
1 Cent. Law J. 316, 320, and 8 Am. Law Rev. 
786, contain only partial reports.] 
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such property should be subject to its operation 
for the payment of debts as was liable to ju- 
dicial process for the same purpose in the sev- 
eral states. The amendatory act of March 3, 
1873 [17 Stat. 577], so far as it departs from 
this rule and attempts to exempt property speci- 
fied in the state laws, in a different manner or 
with different effect from that of the laws 
themselves, is a violation of the constitutional 
requirement of uniformity and therefore void. 

. [Disapproved in Re Jordan, Case No. 7,515; 
Darling v. Berry, 13 Fed. 668. Cited in 
McFarland v. Goodman, Case No, 8,789. 
Followed in Re Duerson, Id. 4,117; Re 
Shipman, Id. 12,791. Distinguished in Re 
Martin. Id. 9,152. Criticised in Re Smith, 
Id. 12,996.] 

2. Congress, under the reconstruction acts, ap- 
proved the constitution of Virginia on April 
10th, 1869 [16 Stat. 40], and ordered it to be 
submitted to the people. On July 6th, 1869, it 
was submitted and adopted by a large majority 
of the people, who on the same day elected a 
governor, legislature, and other state officers. 
The governor was inaugurated. in September, 
1869, and the legislature met in October, 1869, 
and passed acts ratifying the 14th and 15th 
amendments— all of these preliminaries being 
required by the reconstruction acts before the 
admission of the state to representation in con- 
gress. Congress, on January 26th, 1870 [10 
Stat. 62], passed an act admitting the state to 
representation. The constitution contained a 
provision for homestead exemption, but this was 
not applicable to debts incurred prior to the 
time the constitution went into effect. Held, 
that as to this clause the constitution went info 
effect on the day of its ratification by the people 
July 6th, 1869. 

[In bankruptcy. Daniel] Dediert was ad- 
judged a bankrupt on his oAvn petition on 
the 31st of March, 1873. An assignee was 
appointed May 16th, 1873, to whom his real 
and personal property was assigned in due 
form. So much of the personal property as. 
was exempt under the bankrupt law was 
duly set ofiE by the assignee. Its value was 
estimated at §337.75. The bankrupt, howev- 
er, claimed a homestead exemption in the 
real property under the provisions of the 
constitution and laws of Virginia and the 
act of March 3d, 1873, amendatory of the 
bankrupt law; and on his petition the district 
court of the western disti-ict of Virginia or- 
dered such homestead to be set off to him. 

Certain judgment and other ci-editors now 
ffied this petition for a review of tliat order. 

[1. Henry Smith. On the 24th of January, 
186S, the banki-upt and J. L. Deckert exe- 
cuted to one Robert Wason, at Chambers- 
burgh, Penn., a note for the payment of 
?2,500 in one year after date, with interest 
This note was afterwards assigned to Smith, 
who obtained a judgment upon it in the 
Washington county circuit court of Jlary- 
land, at the August term, 1871, for $1,441.80, 
that being the balance then due. At the 
April term, A. D. 1872, of the circuit court of 
Halifax, Virginia, another judgment was ob- 
tained by Smith against the bankrupt upon 
the Maryland judgment. This last judgment 
was duly docketed in Halifax, and became a 
lien upon the real estate assigned under the 
proceedings in bankruptcy. Smith, having 
been cited to show cause why the prayer of the 
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petition of the banlnrupt for the assignment 
of the homestead should not be granted, ap- 
peared and submitted an abstract of his Vir- 
ginia judgment, but he did not furnish the 
complete record, and did not submit the rec- 
ord of the Maryland judgment, upon which 
'that in Virginia was rendered. This judg- 
ment remains unpaid. 

[2. D. K. TP'and^-link. On the 1st day of 
April, 1868, the bankrupt, as surety, executed 
-a note with one J. L. Deckert, as principal, 
for the payment to Wanderlink of $651.50 
In six months after date. Proof of this note 
was made against the bankrupt's estate April 
"28, 1873. 

[3. B. A. Roberts, John A. Roberts, and 
Robert R. Roberts, partners under the name 
'Of Roberts & Co. On the 15th of November, 
1869, one Gaines entered into a contract in 
"writing with the banla-upt to construct for 
him (the bankrupt) a dyke upon his lands. 
For this he was to be paid at the rate of ten 
cents per yard, a portion being payable as 
the work progressed, and the balance in 
ninety days after its completion. It does not 
'-appear at what time work under this con- 
tract was commenced, but it was completed 
on the 23rd of September, 1S70, when there 
■was a balance remaining unpaid of $500.25. 
This was assigned by Gaines to Roberts & 
Co., and they proved it against the estate 
>on the 23rd of April, 1873. The cost of the 
whole work was $1,944.83. This has been re- 
duced by payments so that only the above 
balance remained unpaid at the time of the 
bauluruptcy. 

[4. George Schindel. The bankrupt was, on 
the first day of April, 1870, indebted to him 
'in the sum of $175 for rent of a house for 
•one year from April 1st, 1869. He and the 
banla-upt, on the 30th of June, 1868, exe- 
cuted their joint note to Sarah Lee for $100, 
payable, with interest, in six months after 
date tiiereof. Sdiindel paid the whole of this 
note. In 1872 he commenced his action 
4igainst tiie bankrupt in the cU'cuit court of 
"Washington county, Maryland, to recover the 
nmount due him for the rent and one-half 
the amount paid on the note, and on the 
*2oth of aiarch, 1873, judgment was rendered 
in his favor for $270.52 and costs— $8.30. On 
the 22nd April, 1873, this judgment was also 
^iuly proved as debt against tlie estate.]* 

By article 11 of the constitution of Vir- 
ginia, adopted in 1869, it was provided that 
every householder or head of a family should 
be entitied, in addition to the articles then 
'exempt from levy or distress for rent, to 
hold exempt from levy and sale under exe- 
cution, etc., issued on any demand for any 
debt theretofore or thereaftei" contracted, his 
real and personal property, etc., to the value 
of $2000, to be selected by him. An act of 
the general assembly of Virginia, api>roved 
June 27th, 1870 [Acts Va. 1869-70, p. 198], 
.gave effect to tliis provision by prescribing 

- [Prom 10 ^\ B. R. 1.] 



in what manner and upon what conditions 
such householder could set apart and hold 
such exemption. 

Before WAITB, Ch'cuit Justice, and BOND, 
Circuit Judge. 

"WAITB, Circuit Justice (after stating the 
claims of the petitioning creditors). Under 
the banluTipt law, as originally enacted, there 
was eixempted from the assignment of prop- 
erty recLuired to be made by the banla-upt to 
his assignee, among other, such property as 
was exempt from levy and sale under execu- 
tion by the laws of the state in which the 
banla-upt had his domicil at the time of the 
commeaicement of the proceedings in bank- 
ruptcy, to an amount not exceeding that al- 
lowed by such state exemption laws in force 
in the year 1864. By an amendatory act, 
passed on the 8th June, 1872 [17 Stat. 334], 
this provision was changed so as to give the 
bankrupt the benefit of exemptions under the 
laws in force in 1871. In 1872 the court of 
appeals of Virginia unanimously decided (22 
Grat 266) that the provision of the constitu- 
tion above referred to, and the statute giving 
effect to the same, so far as they applied to 
contracts entered into, or debts contracted 
before their adoption, were in violation of the 
constitution of the United States, and there- 
fore void. After this decision, on the 3d 
March, 1873, congress passed another act in 
the following words: "Be it enacted, etc., 
that it was the true intent and meaning of 
an act approved June 8th, 1872, entitied, etc., 
that the exemptions allowed the bankrupt by 
the said amendatory act should and it is here- 
by enacted that they shall be the amount al- 
lowed by the constitution and laws of each 
state respectively as existing in the year 1871; 
and that such exemptions be valid against 
debts contiucted before the adoption, and 
passage of such state constitution and laws, 
as well as those contracted after tlie same, 
and against liens by the judgment or decree 
of any state court any decision of any such 
court rendered since the adoption and passage 
of such constitution and laws to the conti'ary 
notwithstanding." 

The first question which presents itself for 
our consideration is whether the act of 1873. 
in so far as it seeks, in the administi-ation of 
the bankrupt law, to give an effect to the 
exemption laws of a state different from that 
which is given by the state Itself, is constitu- 
tional. Congress has power to "establish uni- 
form laws on the subject of bankruptcies 
throughout the United States." Const, art 1, 
§ 8. A bankrupt law, therefore, to be consti- 
tutional, must be uniform. Whatever rules 
it prescribes for one it must for all. It must 
be uniform in its operations, not only within 
a state, but within and among aU the states. 
If it provides that property exempt from 
execution shall be exempt from assignment 
in one state, it must in all. If It specially 
sets apart for the use of the banki-upt certain 
property, or certain amounts of- property in 
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one state, without regard to exemption laws, 
it must do the same in all. If it provides 
that certain kinds of property shall not he 
assets under the law in one place, it must 
make the same provision for every other place 
■within which it is to have effect The power 
to except fi-om the operation of the law prop- 
erty liable to execution under the exemption 
laws of the several states, as they were actual- 
ly enforced, was at one time questioned, upon 
the ground that it was a violation of the 
constitutional requirement of uniformity, but 
it has thus far been sustained, for the reason 
that it was made a rule of the law, to subject 
to the payment of debts under its operation 
only such property as could by judicial process 
be made available for the same pm'pose. 
This is not unjust, as every debt is contracted 
with reference to the rights of the parties 
thereto under existing exemption laws, and 
no ci'editor can reasonably complain if he gets 
his full share of all that the law, for the time 
being, places at the disposal of creditors. One 
of tho effects of a bankrupt law is that of a 
general execution issued in favor of all the 
creditors of the banki'upt, reaching all his 
property subject to lev5', and applying it to 
the payment of all his debts according to their 
respective priorities. It is quite proper, there- 
fore, to confine its operation 'to such property 
as other legal process could reach. A nde 
which operates to this effect throughout the 
United States is uniform within the meaning 
of that term, as used in the constitution. The 
act of 1S73 goes further, and excepts from the 
operation of the assignment not only such 
property as was actually exempted by virtue 
of the exemption laws, but more. It does not 
provide that the exemptio-n laws as they 
exist shall be operative and have effect under 
the bankrupt law, but that in each state the 
property specified in such laws, whether 
actually exempted by virtue thereof or not, 
shall be excepted. It in effect declares by 
its own enactment, without regard to the 
laws of tlie states, that there shall be one 
amount or description of exemption in Vir- 
ginia and another in Pennsylvania. In this 
we think it is unconstitutional, and therefore 
void. It changes existing rights between the 
debtor and creditor. Sucn changes, to be 
waiTanted by the constitution, must be uni- 
form in their operation. This is not. The 
consequence is that the act of 1872 remains 
unchanged, notwithstanding its attempted 
amendment in 1873. The act of 1872 gives 
effect to the exemption laws of Vu-ginia as 
they existed in 1871. The particular law/ 
under which the bankrupt in this case claims 
his exemption was passed in 1870; it does not 
apply to conti'acts made or debts incm-red 
previous to the time the new constitution 
went into effect That certainly was not be- 
fore July 6th, 1869, ana the debts due to 
Smith, "Wanderlink, and Schindel were all in- 
curred previous to that date. That of Smith 
dates from the time the note was given upon 
which his judgment was rendered, that of 



Schindel from the making of the contract out 
of which the indebtedness arose, and that of 
Wanderlinli from the time of the execution of 
the note which he holds. As against thes^ 
creditors the bankrupt is not entitled to the 
benefit of the exemption. 

The claim of Roberts & Co. requires us to- 
determine at what time the constitution, as 
far as it relates to the provision in question,^ 
took effect It is claimed by the banki-upt 
that this was on the Gth July, 1SU9, when the 
constitution was ratified by the people, and 
by the creditors that it was i^ostponed until 
the 26fh of Januai-y, 1S70, when the act 
was approved admitting the state to repre- 
sentation in congi'ess. The conti-act upon 
which Roberts & Co. base their cliim was 
made on the 15th of November, 18G9. This 
constitution was adopted in accordance with 
the provisions of the reconstniction acts of 
congress. These acts provided in substince 
tliat when the people of tlie rebel states 
should have formed a constitution in con- 
formity witii the constitution of the Unittd 
States, and should have done certain other 
things named, such state should be entitled 
to representation in congress. It was also 
fui'ther provided that until the people of any 
of such states should be by law admitted to 
representation in congress, any civil govern- 
ment which might exist therein should be 
deemed provisional only, and in all respects 
subject to the paramount authority of the 
United States, at any time to abolish, modify, 
eonti'ol, or supersede the same. In pm-su- 
ance of these acts, a convention duly elected 
assembled in Richmond, on ihe 3d of Decem- 
ber, 1867, and proceeded forthwith to frame 
a constitution, which was certified to congress 
as requh-ed by law, and thereupon an act 
was passed by congress and approved on the 
10th of April, 1SG9, authorizing its submis- 
sion to a vote of the people, and an election 
of the state officers provided for and of mem- 
bers of congress. The same act provided that 
if the constitution should be ratified at such 
election, the legislatm-e of the state then 
elected should assemble at the capital of the 
state on the fourth Tuesday after the promul- 
gation of the ratification, and that before tlie 
state should be admitted to representation in 
congress, the legislatm-e that might there- 
after be lawfully organized should ratify the 
fifteenth amendment proposed by congi-ess to 
tlie constitution of the United States, and aU 
the proceedings under the act should be ap- 
proved by congi-ess. Under the provision of 
these several acts the president of the United 
States issued his proclamation, designating 
the Gth July, 1869, as the time for sub- 
mitting the constitution to the vote of the 
people. On that day the vote was taken, 
and resulted in an almost unanimous ratifica- 
tion. The state officers, members of congress, 
and members of the general assembly were 
elected at the same time. The governor, thus 
elected, was inaugm'ated on the 21st Septem- 
ber, 1869. The general assembly met on the 
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5th of October, and on the Sth passed acts 
ratifying the f oui'teenth and fifteenth amend- 
ments. It then adjourned to reassemble after 
congress should approve this action of the 
people. On the 2601 Januai-y* 1S70, congi-ess 
passed an act admitting the state to repre- 
sentation, and reciting that the people of Vir- 
ginia had framed and adopted a constitution 
of state government -which was republican. 
From this it will appear that the constitution 
was adopted and tlie goveniment partially at 
least, organized under it previous to the 15th 
November, 1869. It is true that the constitu- 
tion was adopted and the organization made 
to obtain admission to representation in con- 
gress, but it is equally true that it was framed 
and ratified by the people as and for a con- 
stitution of state government Admission 
might follow its adoption, but was not neces- 
sary to give it effect. On the contrary, con- 
gress required that it should become operative 
and have effect before the admission could 
be granted. 

In the act of April 10th, 1869, it was pro- 
vided that at the time the vote upon the rati- 
fication was taken there should be an elec- 
tion by the voters of members of the general 
assembly and all the officers of state pro- 
vided for by the constitution; that if the con- 
stitution should be ratified the iegislatm:e 
should assemble at the capitol on a day 
named, and that, when lawfully organized, 
it should act upon the ratification of the pro- 
posed amendments. There certainly could be 
no lawful action by a legislature under the 
constitution unless the constitution was in 
force at the time the action was had. That 
congress understood that the constitution 
was in force and operative at the time of the 
admission is appai-ent from the terms of the 
act granting such admission. In that it 
was recited that the people of Vir^nia had 
framed and adopted a constitiition of state 
government which was republican; that the 
legislature elected imder the- constitution 
had ratified the fourteenth and fifteenth 
amendments, the performance of which acts 
in good faith was a condition precedent to 
the representation of the state in congress, 
and because this had been done such rep- 
resentation was permitted. It is true that 
tlie government was not fully organized 
in aU its departments undei* the constitu- 
tion, and that the United States retained 
its supervisory powers under the reconsti'uc- 
tion acts, imtil the final action of con- 
gress. Complete organization of the govern- 
ment, however, was not necessary to give 
effect to the constitution, and no modifica- 
tion of the particular provision now under 
consideration was ever attempted by the 
United States. [The government established 
by tiie people remained as established until 
actually changed by the United States in 
the exercise of its supervisory powers.] * In 
our opinion the constitution of Virginia took 
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effect, so far as it related to the provision for 
exemptions, on the 6th of July, 1869, the day 
of its ratification by the people. It follows 
that the exemption laws passed to give effect 
to that provision are to become operative for 
the benefit of its citizens from that date. As 
against lioberts & Co., therefore, the bank-- 
rupt is entitied to his homestead. The order 
of the disti'ict com-t [case unreported] allow- 
ing an assignment of the homestead as 
against the claims of Smith, Wanderlink, and 
Schindel, is reversed, but it is affirmed as 
against that of Roberts & Co. 



DE COIIEAN (FIELD v.). See Case No. 4,- 
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Case ]Sro. 3,729. 

DEDEELAM v. A'OSE et al. 

[3 Blatchf. 4i.]* 

Circuit Court, S. D. New York. Sept 24, 1853.' 

Shipping — ^Exceptions in Bill, op Lading — Neg- 
ligent Stowage— Tendek. 

1. The words "not accountable for rust," in a 
hill of lading of iron, do not exempt the owner 
of the vessel from responsibility for damage by 
rust to the iron, caused by its having been 
improperly stowed by such owner, 

[Cited in The Delhi, Case No. 3,770; Vaughan 
v. Six Hundred and Thirty Casks of Sher- 
ry Wine, Id. 16,900; The Saratoga, 20 
Fed, 871.] 

2. When sued for the freight on such iron, 
its owner is entitled to an abatement of the 
freight, to the extent of the damage to the iron. 

3. Where, before suit was brought for the 
freight, the owner of the iron offered to pay the 
balance of the freight, deducting such damage, 
to be ascertained by arbitration or by a sale of 
the damaged iron at auction, but this was re- 
fused and the whole amount of the freight was 
demanded, and, afterwards, the damage was 
ascertained by such a sale, on notice to the 
owner of the vessel, but no offer was made to 
pay the balance so ascertained, till it was made 
in the answer in the suit: Held, that, in a 
court of admiralty, the circumstances were 
equivalent to a tender after the sale and be- 
fore suit brought. 

[Appeal from the district court of the United 
States for the southern disti-ict of New Yorls.] 

This was a libel in personam, filed in the 
district court, by [Andres Dedekam] the own- 
er of the brig Brodrene, to recover freight 
for the conveyance of certain bundles of 
nail-rod iron, in that vessel, from Newcastie- 
upon-Tyne to New "York. The bill of lading 
of the iron was dated May loth, 1850, and 
contained, at the foot of it, the exception, 
"not accountable for rust" On the dis- 
charge of tiie cargo, a portion of the iron was 
found to be injm-ed by rust. The consignees 
claimed a deduction from the freight of the 
amount of the damage to the iron, which was 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
' [Affirming Case No. 3,732.] 
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refused. T]iis libel was then filed, claimiBg 
the whole amount of the freight. The an- 
swer set up that the damage to the iron was 
occasioned hy bad stowage; that it was sold 
at auction, after notice to the agents of the 
vessel; that the loss occasioned by the rust 
• amounted to $164 14; and that a tender of 
the amount of the freight over and above that 
sum was made before the libel was filed. 
The respondents also brought into com*t, with 
their answer, the amount of the tender. Evi- 
dence was taken in the disti-iet court in re- 
spect to the stowage of the iron, by which it 
appeared that the portion damaged by rust 
was stowed at the bottom of the ship, under 
a large quantity of coal, and that the rust 
was occasioned by such stowage. The dis- 
trict com-t held the tender sufficient to cover 
the balance of the freight over and above 
the damage, and dismissed the libel. [Case 
No. 3,732.] From that decree the libellant 
appealed to this court. The other facts are 
sufficiently stated in the opinion of the com-t. 

George F. Betts and Charles Donohue, for 
libellant. 
Erastus C. Benedict, for respondents. 

NELSON, Circuit Justice. It is urged, on 
this appeal, that the exception in the bill of 
lading exempts the owner from responsibility 
for the damage, although the rust be attrib- 
uted to tlie defective stowage. But I cannot 
agree to this doctrine. Even in tlie case of 
the usual exception of "the dangers of the 
sea," if it can be shown tliat the goods might 
have been saved by the due and proper 
care and diligence of the master and crew, 
notwithstanding the peril, the vessel is an- 
swerable for the loss. These exceptions in 
bills of lading do not cover negligence or 
want of care on the pai't of the carrier. 
Whether carriers or other employees can 
stipulate for exemption from liability for neg- 
ligence or unskillfulness in the fulfillment of 
their undertakings, within soimd principles 
of public policy, is, perhaps, not exactly judi- 
cially settled; but, it may, at least, be safely 
said, that if any such exemption can be set 
up, it must be in pm-suance of an express 
and positive agreement to that effect, or, 
what may be the same tiling, necessary and 
ima voidable implication. Nothing of tlie 
kind appears in the bill of lading in this case. 
It is conceded that the rust was occasioned 
by negligence or unskillfulness in the Stow- 
age. The bundles of iron stowed upon the 
top of the coal were discharged in good 
order, while those under it, at the bottom 
of the vessel, were more or less damaged 
by the rust The carrier, therefore, was- 
clearly liable for this damage. 

There is a little difficulty upon the question 
of the tender, on account of the confusion 
and want of precision in the evidence re- 
lied on to establish it. There is no doubt 
that the respondents are entitled to an abate- 
ment of the freight claimed, to the extent 



of the damage to the iron. But in order 
to avoid being charged with costs, or. at 
least, to entitle themselves to costs, thoy 
must show that they made a tender, or 
what, in the admiralty, will be regai'ded as 
an equivalent, before the suit was brought. 
It is in proof, that an offer was repeatedly 
made, before suit, to pay the balance of the 
freight, deducting this loss, to be ascer- 
tained by arbiti-ation, or by a sale of the 
damaged iron at auction, but that this was 
refused, and that the whole amount of the 
freight was demanded; also, that, after this, 
a sale of the damased iron at auction took 
place, with notice to the agents of the ves- 
sel, and that the amount of the loss was 
in this way ascertained. But there see'us 
to have been no offer actually made to pay 
the balance, after thus ascertaining it, till 
the offer that was made on the fihng of the 
answer. It is quite clear, however, that a 
tender again would have been a mere mat- 
ter of form, as the agents had refused re- 
peatedly to accept the offer shortly before 
the auction sale took place; and, for auglit 
that appears, they neglected to attend the 
sale, or to take any notice of it, tliereby 
leaving the implication tliat they still re- 
fused to adjust the dispute in that way. If 
this conclusion can be properly maintained, 
the tender on the coming in of the answer 
was all that could be essential to support 
this branch of the defence. If a tender had 
been in fact made after the balance was 
ascertained by the sale, the case would be 
free from difficultj'; and, if tlie conduct 
of the agents fairly authorizes the conclu- 
sion, that the repetition of the tender would 
have been but an idle ceremony, because of 
the offers and refusals that previously tooic 
place, then the case must be regarded as 
standing upon the same footing as if a tender 
had been made after the sale. 

I admit that this tender could not be main- 
tained, according to the strict principles of 
the common law. Indeed, as the sum in con- 
ti-oversy sounds in damages, it could not 
have been the subject of a set-off at all in 
an action at law. It might have been given 
in evidence in abatement of the amount of 
freight claimed. The doctrine, however, of 
courts of admiralty on this subject, is less 
stiingent A tender may be made in sal- 
vage cases, where the amount in conti-oversy 
is quite as uncertain and indefinite as it is 
here; and it will be upheld even where there 
has been less formali^ in making it than is 
required at law. The com't looks to the 
substance and good faith of the transaction, 
rather than to technical forms of proceed- 
ing. The True Blue, 2 W. Rob. Adm. 17G, 
ISO; The Lady Flora Hastings, 3 W. Rob. 
Adm. 118; Crosby v. Grinnell [Case No. 
3,422]; The Frederick, 1 Hagg. Adm. 211, 
218; 2 Chit. Gen. Pr. 523. 

Upon the whole, therefore, I think that the 
decree below is right and should be af- 
firmed. 
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[NOTE. Tliis case was afterwards twice 
heard in this court on questions r£ latin? to the 
taxation of costs. See Cases Nos. 3,130 and 
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Case No. 3,730. 

BEDEKAM v. VOSE et al. 

[3 Blatchf. 77.] ' 

Circuit Court, S. D. New York. Oct 12, 1S53. 

Admiualtv Appeals— Taxable Costs— Docket 
Fees— Reading Depositions. 

1. On an appeal in admiralty to this court 
from the district court, where the cause is 
heard on proofs and decided, one docket fee of 
$20 to the proctor, and only one, is taxable un- 
der the act of February 26, 1S53 ^10 Stat. 161, 
§ 1), although the cause may have heen upon 
the calendar of this court at more than one 
term. 

[Cited in Troy Iron & Nail Factory v. Cor- 
ning, Case No. 14,197; Terman v. Stewart, 
(3-wvnne & Co., 12 Fed. 278; Goodyear y. 
Sawyer, 17 Fed. 13; Mead t. Piatt, Id. 
830; Wooster v. Handy, 23 Fed. 54; Wil- 
liams V- Morrison, 32 Fed. GS3; Cleaver v. 
Traders* Ins. Co., 40 Fed. 864.] 

2. Where, in such a case, a deposition was 
taken and used in the district court, and then 
read in this court from the apostles, a fee of 
$2.50, for reading the deposition in this court, 
is not taxable under the 1st section of that act. 
Such fee is taxable only on a new deposition tak- 
en in this court 

[Cited in Jerman v. Stewart, Gwynne & Co., 
12 Fed. 278; Wooster v. Handy, 23 Fed. 
57; Ferguson v. Dent 46 Fed. 91.] 

3. Where the appeal was taken, and the 
cause removed into this court, ])rior to the 
passage of that act, the Item of §5 on the re- 
moval of the cause to this court is not taxable 
under the 1st section of that act. 

After the affirmance by this court— Dede- 
kam V. Vose [Case No. 3,729]-of the decree 
of the disti-ict court in this case [Case No. 
' 3,732], dismissing the libel, the respondents 
[Francis Vose and othei'S] had their costs on 
the appeal taxed by the clerk of this court 
Among the items allowed and taxed, by the 
clerk were these: (1) "Proctor's docket fee, 
April term, 1853, $20.00." "Proctor's docket 
fee, September term, 1853, $20.00." (2) "Sev- 
enteen depositions read, $42.50." (3) "Costs 
on removal to circuit court $5." From tlicj 
taxation of these items the libeUant [Andres 
Dedekam] appealed to this com't As to 
item 1, it was contended that under the act 
of February 26, 1833 (10 Stat 161, § 1), only 
$5 was taxable, and that no docket fee at all 
could be taxed; but that, at all events, only 
one docket fee of §20 was allowable, instead 
of one for every term at which the cause was 
upon the calendar. As to item 2, it appeared, 
that the depositions had been taken and used 
in the disti-Ict court, and that on the hearing 
of the appeal, they were read from the apos- 
tles. As to item 3, it appeared, that the ap- 
peal was taken in May, 1852, and that the 
cause was removed into this com-t in Septem- 
ber, 1852. 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



(Case No. 3,731) DEDEK:AM 

Charles Donohue, for libeUant 
William M. Evarts and Erastus C. Bene- 
dict, for respondents. 

THE COURT held: (1) That one docket 
fee of $20 to the proctor was allowable, and 
only one; (2) that the item of $42.50 for the 
depositions read on appeal was not allowable, 
because, in cases appealed to this court from 
the disti'ict court the act of February 26, 
1853 (10 Stat. 161, § 1), applied only to new 
depositions taken in this court; (3) that the 
item of $5 on the removal of the cause to tais 
court was not allowable, as the removal took 
place prior to the passage of the act of 1853. 

[NOTE. This case was again heard in the 
circuit court on a question as to taxation of 
costs. Case No. 3,731.] 



Case No. 3,731. 

DBDEKAIM v. VOSE et al. 

[3 Blatchf. 153.]^ 

Circuit Court S. D. New York. Dec. Term, 

1853. 

Tasatio^t of Costs— Fee Bill— Docket Fee ox 
Admiualttt Appeal— PitACTioE. 

1. Every item of costs taxable against a party 
to a suit in this court, is specified in the fee 
bill contained in the act of February 26, 1853 
(10 Stat 161). 

[Cited in Ethridge v. Jackson, Case No. 4,- 
541; Jerman v. Stewart Gwynne & Co., 12 
Fed. 275.] 

2. The $20 docket fee allowed to a proctor 
or attorney by tliat act, can be taxed only on a 
final hearing, and can be taxed but once in a 
cause. 

[Cited in Troy Iron & Nail Factory v. Cor- 
ning, Case No. 14,197; Goodyear v. Sawyer, 
17 Fed. 13; Williams v. Morrison. 32 Fed. 
683; Central Trust Co. v. Wabash, St L. 
& P. Ry. Co., Id. GSO; Cleaver v. Traders' 
Ins. Co., 40 Fed. 864.] 

3. That fee is not taxable, after a decree on 
an appeal in admiralty, on a motion that the 
stipulators on the appeal pay into court the 
amount of their stipulations. 

[Cited in Mead v. Piatt 17 Fed. 836; Wooster 
■ V. Handy, 23 Fed. 54.] 

4. A general objection to the aggregate of 
charges for clerk's fees and affidavits, cannot 
be noticed, on an appeal from the taxation of 
costs. The objections, and the items composing 
the charges, must be specified. 

After the decree in this "cause (Dedekam v. 
Vose [Case No. 3,729]), the appellees [Francis 
Vose and others], on motion to the com*t, 
took an order, by default, against the stipu- 
lators in the cause, that they pay into com-t 
the amount of their stipulation, and had a 
bUl of costs ta.^ed on that motion by the 
clerk. Prom that taxation the appellant 
[Andres Dedekam] appealed to this court. 
The items allowed on taxation were these: 
Docket fee on hearing against stipulators, 
$20; cash paid for affidavits, 50 cents; clerk's 
fees, $5; total, $25.50. 

'^IReported by Samuel BlatchforJ, Esq., and 
here reprinted by permission.] 
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BETTS, Distiict Judge. This eotirt has 
uniformly held that eTery item of costs tax- 
able against a party to a suit is specified in 
the fee bill enacted February 26th, 1853 (10 
Stat. 161), and that it cannot go out of the 
provisions and restrictions of that act, and 
make an allowance of costs on any consid- 
erations of equity or justice. The province 
of the taxing officer is accordingly now lim- 
ited to the service of comparing a proposed 
charge with the particulars set forth by con- 
gi'ess in that statute as taxable: and, when 
the charge is not found to fall within the 
enumerated and designated fees, it must be 
rejected. 

A proctor is allowed, by the statute, a 
docket fee of $20 on a final heai-ing in ad- 
miralty. The same fee is given to an attor- 
ney on a trial before a jm*y in civil and crim- 
inal causes, or before referees. This lan- 
guage plainly imports an actual contestation 
of the case upon the merits, and does not 
embrace interlocutory or collateral proceed- 
ings by motion. This point was in effect de- 
termined in this cause at an early day of this 
term, before both judges, when we held that 
the docket fee of $20 could not be repeated 
on taxation. [Case No. 3,730.] The law al- 
lows but a single one, and that on final hear- 
ing. This charge must accordingly be 
stricken from the bill. 

The objections to the ?5 taxed to the clerk 
are not specified, and it is impossible for im 
court to determine what items of charges 
compose it. The orders, retmns, or decrees 
entered and copied, and the $1 docket fee al- 
lowable to the clerk, may amount to that 
sum; and, as the party appealing from the 
taxation has not demanded a specification of 
the items from the clerk, this charge must 
now be considered as acquiesced in. The 
same remark applies to the charge of 50 
cents "paid for affidavits." The docket fee 
of $20 must be deducted from the taxed bill. 



Case No. 3,733. 

DEDEIiAM V. VOSE et al. 

[25 Hunt, Mer. Mag. 719.] 

District Court, S. B. New York. 1851.^ 

Shipping — Negligext Stowage — Dedlctiox op 
Damages fiiom Fueigiit — Texdek. 

[1. Where iron rods are damaged by reason 
of improper stowage, the same having been 
placed at the bottom of the vessel and covered 
by coal, and to which method of stowage the 
shipper at the time objected, he is entitled to a 
set-off against the freight charges to the ex- 
tent of such damage.] 

[2. An offer to pay the freight with such set- 
off, followed by payment into court, is a ful- 
fillment in good faith of the contract of ship- 
ment.] 

Before JUDSON, Disti-ict Judge. 
This suit is founded upon a bill of lading 
on a shipment of thirty tons of railroad Li'on 

* [Affirmed in Case No. 3,729.] 



on board the Brodrene, Charles 0. Furst, 
master, lying in the river Tyne, and bound 
for the port of New York, dated May 15th, 
1850. The contract is in the usual form, as 
"shipped in good order and well-conditioned," 
with a note at bottom in the following 
words: "Weight unknown, and not account- 
able for rust." The method of stowage 
adopted by the master was to place at the 
bottom of the vessel twenty-two tons of the 
iron, upon which a large quantity of New- 
castle coal was stowed, and then the re- 
maining eight tons of iron upon the top, with- 
out damage in either case. It was clearly 
shown that the rods were shipped in dry 
weather, and that the whole were new, 
bright, and free from rust. That at the 
arrival of the ship the eight tons were de- 
livered in good order, but the iron stowed 
under the coal was damaged by an unusual 
degree of damp, while the coal and coal- 
dust intermingling with the rods had mater- 
ially injuned them, and at a sale at auction, 
with notice to the owners of the vessel, a 
loss was inciUTed to the amount af $164.14. 

The respondent, in the sixth article of the 
answer, alleges that the damage incmTed 
to tlie cargo amounted to the above sum 
of $164.14, and that they had offered and 
tendered to the libellant the full amount of 
the freight money, deducting therefrom said 
damages before suit, to wit, on the ISth of 
September, 1850, the respondent paid into 
com-t the sum of $257.84, being the balance 
of freight, deducting said damages. Tliat 
sura is now in cotirt to await its order. The 
libellant objects to this tender and payment, 
and claims stiU to recover $257.84, with cost, 
on several grounds: (1) That the iron was 
well and properly stowed; (2) that the rust 
and damage were produced by showers of 
rain while the iron was being put on boai-d, 
and by the natui-al dampness of the vessel, 
without fault of the master; (3) that tlie 
shippers gave their consent to this mode of 
stowage, and therefore the vessel was not 
responsible for the damage; (4) tliere was 
no legal tender before suit; and (5) the dam- 
aged iron was stowed on the top of the coal, 
and, by the respondent's own proof, this was 
good stowage. These several positions were 
examined, and carefully compared with the 
evidence. These objections involve only 
questions of fact, and the weight of the 
evidence on these several points fails to 
sustain them. THE COURT on the con- 
ti-ary, finds that the damaged rods were all 
under the coal, and that the damage was 
sustained by the improper stowage of the 
rods at the bottom of the vessel and under 
the coal. The fact set up by the libellant, 
that the rods were wet while being put on 
board, is disproved by the testimony. There 
is no sufficient proof that the shipper gave 
consent to the stowage, but, on the contrary, 
that he protested at the time. 

The only remaining point of importance is 
the question of tender. The ofEer to pay 
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the freight with a set-off of actual dam- 
ages, followed up by the payment of the 
money into court, is a fulfillment in good 
faith of the duty of the respondent under 
tliis contract. To adopt the positions sug- 
gested by the libellant would have a tendenxjy 
to multiply suits, which is always prejudicial 
to the great commercial interests of the coun- 
try. On the other hand, in admiralty pro- 
ceedings, whenever it is found that an obligor 
has done all in his power to meet his con- 
ti'act, and render justice to the opposing 
partj^ without suit, he should not be charge- 
able with costs. In a case like that the 
libeUant must be deemed a suitor resting on 
the technicalities of the law, rather than 
the justice of his cause. From aU the cir- 
cumstances here disclosed, it is considered 
that the respondent has performed the con- 
tract in question, and that the hbellant be 
dismissed with costs to the respondent— tiie 
said sum of ?257.Si paid into com-t to re- 
main at the disposal of the libellant. 

[NOTE. This decree was affirmed by the cir- 
cuit court on appeal. Case No. 3,729. The case 
was afterwards twice heard in that court on 
questions relating to the taxation of costs. 
Cases Nos. 3,730 and 3,731.] 



Case No. 3,733. 

DEDERER t. DELAWARE INS. CO. 

[2 Wash. G. C. 61.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1807. 

Maiuke IN'suraxoe — Captukb and Condemxa- 
Tiox— Abandonment — Notice — Baruatuy— 
What Constitutes — Attempted Recaptuke — 
evi dexce. 

1. The vessel insured was captured by the 
British, on the alleged ground that a war had 
been declared, or soon would be, between Eng- 
land and the United States. The crew was tak- 
en out by the captors, and the captain, mate, 
and a boy, left on board, the vessel being or- 
dered to Halifax. The captain, apprehending 
the loss of all he had* on board, and that he 
would be imprisoned, made an attempt to res- 
cue the vessel, with the ass" stance of the mate 
and boy, which failed; and the Romulus was 
libelled and condemned at Halifax as lawful 
prize. A regular abandonment was made, and 
the loss was stated to have been by capture and 
barratry. Where a regular abandonment is 
made, the pi-operty Tests in the. insurer by re- 
lation to the time of capture, but the captain 
continues the agent of the insured, until aban- 
donment. His acts, subsequent to capture, may 
operate to the advantage as well as to the disad- 
vantage of the insurer; and the insured is pro- 
tected in the clause in the policy, which binds 
the master to act after capture, only when it ap- 
pears that he acted for the best for all con- 
cerned. The unlawful acts of the master are 
never to be sanctioned. The attempt to rescue 
the Romulus was unlawful, and furnished good 
ground of conJemnation. 

2. The naturp of barratry, and thSa principles 
of law relating to it It is not essential to con- 

* [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



stitute barratry, that it should be to the inter- 
est of the master. If the act of the master were 
intended to benefit the owner, although mis- 
taken, it cannot be bnrratry, because it was not 
fraudulent, or criminal. Acts of the master may 
be illegal and yet not being criminal or fraudu- 
lent, they will not be barratrous. 

3. If a sufficient cause for abandonment is 
stated by the assured to the underwriters, when 
he offers to abandon, he- need not communicate 
other or additional causes, although they were 
known to him; if the underwriters refuse to ac- 
cept the abandonment. 

4. Depositions stated in the record of the pro- 
ceedings of the court at Halifax, were allowed 
to be read to show the ground of condemna- 
tion. 

5. Quere. Whether the register of a vessel 
is prima facie evidence of citizenship, although 
it may be such evidence of property? 

This action was brought on two policies of ■ 
insurance, dated March and May, ISOG, on the 
ship Romulus, and on her freight, both valued: 
the former at and from New- York to Havana, 
and back again to New- York. (The vessel 
warranted neutral, to be proved in this coun- 
try. No warranty as to the freight.) On her 
return she was captured by a British pri- 
vateer, the captain of which assigned, as the 
cause of the capture, that war was either de- 
clared, or would soon take place, between 
Great Britain and the United States. All the 
hands were taken out of the Romulus, but 
the captain, the mate, and a boy: who, un- 
der a prize-master and hands, were sent to 
Halifax. On the passage to Halifax, the cap- 
tain of the Romulus, whose all was on board, 
as he stated, and apprehending its loss and 
his imprisonment, and the injury wh:ch a 
loss of the property would produce to his 
owners; concerted with the mate and the 
boy, a plan to retake the vessel. The at- 
tempt was made, and after a warm contest 
was given up. The vessel and cargo were 
carried in, libelled as enemy's property, and 
condemned as good and lawful prize. The 
plaintiff, as soon as he heard of the capture, 
made a regular abandonment, which was re- 
fused by the underwriters. 

The defendants offered to read depositions 
from the record of tlie ti-ial at Halifax, to 
prove that the attempt to rescue the vessel 
was the gi'onnd on wiiich the vessel Avas con- 
demned. This was objected to, but admitted 
by the court, to show what was the ground of 
condemnation. 

In the opening of the cause, it was made 
a question, whether the register of the vessel 
was prima facie evidence of the citizenship 
of the plaintiff, to prove the wan-anty of 
American property, but not of citizenship. 
The cases cited were [Mm-gatroyd v. Craw- 
ford] 3 Dall. [3 U. S.] 491; [Murgati-oyd v. 
M'Lm-e] 4 Dall. [4 U. S.] 312; contra, HVoods 
v. Com-ter] 1 Dall. [1 U. S,] 141. 

Sergeant and IngersoU argued, that the 
plaintiff was entitled to recover on one of two 
grounds — capture, or barratry. As to the first, 
the right of recovery is certain, unless the at- 
tempt to rescue was a forfeitm-e of neutrality. 
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Tlie libel and condemnation show that the 
coin-t proceeded on the gi'omid of enemy*3 
pi'Opertj- only. Tlie attempt to rescue was 
produced by the misrepresentation of the 
captoi-s, and therefore could not be made the 
ground of condemnation. The attempt to res- 
cue was a consequence of the captm-e, which 
constituted a loss; and if the defendant was 
answerable for the captm'e, he is answerable 
for all the consequence.'; of it. After the cap- 
ture, the captain is equally the agent of the 
insm'er and the insured, and the abandonment 
makes him, bj'- relation, the sole agent of the 
former. Captm-e is, by abandonment, made 
a total loss; as much so as if the loss had 
been really total: and after a total loss, the 
captain ceases to be the agent of the owner. 
1 Term R. 613. But, secondly, if the captain, 
after the captm-e, continued the agent of the 
insured, his attempt to rescue was an act of 
barratry. It was a criminal act, contrary to 
his duty; contrary to the law of nations; 
done, in part at least, for his own advantage, 
and therefore conies fully within the definition 
of baiTatry. G Term K. 379; Park, 91; Cowp. 
143; Park, 90; 3 Term K. 277; Park, 94, 364. 

Gondy and Eawle, for defendants. 

First; the attempt to rescue must be con- 
sidered as the gi'ound of condemnation, be- 
cause it was a sufficient one, and no othe'" 
appears to have existed. That to resist a 
search, or to attempt to rescue, is ground of 
condemnation, is proved by Vattel, and a 
ninnber of other books which might be cited. 
The captain, after the capture, continued the 
agent of the insured. Park, 152; [Crousillat 
V. Ball] 4 Dall. [4 XT. S.] 294. It is no proof, 
that the attempt to rescue was not the gi'ound 
of condemnation; that tlie libel states the ves- 
sel as enemy's property; and that she is con- 
demned generally as good prize. These are 
the constant forms; because, if there be a 
breach of neutrality, the property is always 
considered as enemy's property- 
Second; to constitute barrati'y it must ap- 
pear that the captain acted fraudulently or 
criminally, witli a view to his own benefit; 
and in all the cases, there were facts which 
proved that the motive was fraudulent or 
criminal. "What was said in the case of Moss 
V. Bryrom, C Term R. 379, is very much quali- 
fied and explained by the declarations of the 
same judges, in 7 Term R.. 505. Cases cited 
as to barratiy, Park, 91; [Hood v. Nesbit] 2 
. Dall. [2 U. S.] 137. In this case it appears, 
also, that the captain acted under a mis- 
representation. He supposed there was war 
between Great Britain and the United States, 
and that the act he- attempted was lawful, 
and would redound to the advantage of his 
ownei-a and himself. There could of com-se 
be neither fraud nor crime in the attempt. 

Air. Itawle made a new point for the de- 
fendant: that the insured, before he abandon- 
ed, had received a letter from his captain, 
mentioning the capture, and the unsuccessful 
attempt he had made to rescue the vessel, 



and stating that they were threatened to be 
libelled and condemned for that cause. This 
being known to the insm-ed, it was his duty 
to have stated this to the underwriter as one 
of ^he gi'ounds of abandonment 1 Johns. 181. 

As to this point, THE COURT observed, 
that if a legal ground of abandonment be as- 
signed, it is sufficient, where the abandonment 
is refused. Had it been accepted, the under- 
writer would have been fully apprized of 
the attempt to rescue, as the letterof abardon- 
ment mentions that the insm'ed is ready to 
furnish the proofs. 

WASHINGTON, Circuit Justice (charging 
jury). The first question is, whether the 
plaintiff is entitled to recover upon the count 
which states the loss to have proceeded from 
capture. The defendant admits tlie fact, but 
answers that the plaintiff has forfeited his 
warranty of neutrality, by the misconduct of 
his captain; who, by an attempt to rescue the 
vessel, afforded a lawful ground for her con- 
demnation. To this defence the plaintiff re- 
plies, that the alleged misconduct of the cap- 
tain took place after he was captured, and at 
a time when he was as much a servant ox* 
agent of the insurers, as of the insured; con- 
sequently, his acts could not prejudice ihe 
latter as between these parties. It is even 
argued by the plaintiff's counsel, that the of- 
fer to abandon changed the condition of the 
parties, from tlie time of the captm-e, by re- 
lation; so that by that event, the captain be- 
came from that time the agent of the insur- 
ers. It is ti-ue, that where a regular aban- 
donment is made, the property vests in the 
insurer, by relation to the time of captm-e; 
but the captain continues to be the agent of 
the insured, until the abandoment is made. 
His acts, subsequent to the capture, may op- 
erate as well to the advantage as to the dis- 
advantage of the insured; it is his duty to 
do everything in his power for the preserva- 
tion of the property committed to his care; 
and the clause in tlie policy, which permitted 
"him to act for the best, to this end, without 
prejudice to the insurance, binds the under- 
writer to submit to the consequences of those 
acts, if performed for the benefit of all con- 
cerned. But the inti-oduction of this clause 
proves, that after a misfortune has happen- 
ed, the captain continues to be the agent of 
the insured, who might by his conduct preju- 
dice tlie claim of his principal for indemnity, 
if his acts for the common benefit of all con- 
cerned, were not sanctioned by the under- 
writers. This clause, however, grants onlj' 
a special authority, and protects the insured 
only, when from the facts it appears he acted 
for the best for all concerned. But, can it 
be said that he acts within tliis authority, 
when he does that which the law of nations, 
and his duty to his owners, forbid? Those 
who employed him are answerable to third 
persons for such conduct because they ti-ust- 
ed him; not because such a power was im~ 
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pliedly given to Iiim. But the insurers did 
not employ him, though they gi-anted him a 
special authority to act in a pai-ticular event, 
and in a particular way; and it never can he 
said, that from this authority a power to do 
an unlawful act is implied. If the act he not 
unlawful, tlie question always is, did he act" 
for tlie best for all concerned? This is an 
inquiry proper for the consideration of the 
jury, upon the evidence submitted to them. 
But if the act be unlawful, then it Is unau- 
tliorized by the under\vriter. That the at- 
. tempt to rescue the vessel was unlawful, 
and afforded a ground of condemnation, is 
proved by the opinions of the best informed 
jm'ists, and has received the sanction of the 
common law courts in a variety of instances. 
The doctrine was indeed admitted by the 
plaintiff's counsel, though said not to apply 
in this case; as the captain acted under mis- 
information given him by the captors. This 
excuse, however, will not do, as between the 
insurer and the insm-ed; because the latter, 
before he can recover, must prove that he 
has sti-ictly complied with the terms of his 
warranty. He cannot justify a breach of It, 
by alleging misconduct in third persons. 
Admitting the law to be so, the plaintiff then 
insists that the act which amounted to a 
breach of neuti-ality, proceeded from the bar- 
rati-y of the master; against which the de- 
fendants have undertaken to protect him. 

It is certainly sti-ange, after the repeated 
instances in which the courts have been re- 
quired to define the term "barrati-y," a ques- 
tion should remain at this day as to the ti'ue 
import of it; and yet questions of difiiculty 
frequently occur upon this clause in pohcies, 
when particulai- cases are to be decided by 
the former definitions of the term. The pres- 
ent case is one which admits of doubt, and 
has given rise to many ingenious arguments 
at the bar. Park defines barrati-y, "any act 
of the master, of a criminal or fraudulent 
nature, or which is gi-ossly negligent, tending 
to his own benefit, to the prejudice of the 
owners, without their consent." The act must 
be fraudulent, and to the prejudice of the 
owners. If fraudulent, it is a criminal vio- 
lation of the duty which the master owes to 
his employer's. It is not essential to consti- 
tute the act of barratry, that it should be 
to the interest of the master, but if it be so, 
that fact is evidence of fraud: so is gi'oss 
negligence. If the question tm-n merely on 
the fraud, it will always be necessary to look 
at the motives and intention which influenced 
the act If the motive were to benefit the 
owner, it is an honest one, though it may be 
a mistaken one, and therefore the act can- 
not be called barratrous. The case of a wil- 
ful deviation for the benefit of tlie owner, 
is an example which attests the truth of the 
principle; but if made for the benefit of the 
master, it w^ould be an act of barratry. The 
case of Moss v. Bryi-om, as stated in Park, 
and the principle which he deduces from it, 
seem opposed to the above doctrine. But by 
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referring to the case itself, in 6 Term B. 379, 
and to the explanations which the judges 
in Phyn v. Royal Exch. Ins. Co., 7 Term R. 
oOo, have given of their meaning when decid- 
ing that case; it will be found not to oppose, 
but to support the opinion we have delivei-ed. 
The judges declare, that what was said in 
Moss V. Bryrom was in reference to the cir- 
cumstances of tlie cause, which consisted of 
many acts of the captain of a criminal na- 
tm-e; and Ashm-st adds that there is no case 
of barratry, merely because the act was 
hgainst the interest of the owners; unless 
done with a fraudulent or ci'iminal intent. 
But no fraudulent intention may appear, and 
yet if the act be of a criminal nature it will 
be barratrous. Marshall, it is true, says that 
no fault amounts to barratry, unless it pro- 
ceed from an intention to defraud the owner; 
but he is not warranted in his position, by 
the case referred to, in which fraud was 
negatived by the jury. AU the cases, when 
well examined, will show that if the act be 
fraudulent or criminal, it is barrati-y. But 
it does not follow, that every illegal act is 
a criminal one. For example; suppose the 
captain ignorantly commit a breach of block- 
ade, or violate some foreign ordinance with 
which he is unacquainted: these acts would 
be illegal, but not criminal. The illegality 
of tlie act^ though no improper or fraudulent 
motive appear, may be prima facie evidence 
of fraud or of crime; but this presumption 
may be repelled by evidence. If, in reality, 
there was no fraudulent or criminal inten- 
tion; no particular view to tlie personal bene- 
fit of the master, but an honest though mis- 
taken motive to benefit his owners; the ille- 
gality of the act will not make it bau-atrous. 
Apply these principles to the present case. 
The captain had received information from 
the captor, that tliere was or would be war 
between Great Britain and the United States; 
and this was assigned as the cause for the- 
seizure. He declares, that under the impres- 
sion of this fact, and from a fear of loss of 
personal liberty, as well as of his own proper- 
ty and that of his owners, he attempted the 
rescue. But whether he was really induced 
to this act by the belief that he was captured 
by an enemy, you must determine, upon all 
the evidence in the cause. If he was, then 
the attempt to rescue was not a ci*iminal - 
act Nevertheless, if you should think that 
he acted for his own benefit, it was fraudu- 
lent, and would equally amount to barrati-y. 

Verdict for plaintiff. 
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[An inventor withdrew his application for a 
patent, and received back a portion of the fee 



DEDERICKS (Case No. 3,734) 

paid by him to the office, and 12 years there- 
after filed a new application based on the same 
inreution. Held, that the delay, in the absence 
of excuse on the ground of extreme poverty, or 
igrnorance by the applicant of his rights, to- 
gether with the fact of the continuous exhi- 
bition of his model in the patent office, consti- 
tuted an abandonment to the public. Wieker- 
sliam T. Singer, Case No. 17,610, and Ex parte 
O'Hara, Id. 10,4G1, followed.] 

[Appeal from the commissioner of patents. 

[Application by Levi Dedericks for a pat- 
ent for an improved hoisting and extending 
ladder. The applicant appeals from the de- 
cision of the commissioner of patents re- 
jecting the application.] 

aiERRICK, Circuit Judge. The applicant 
in the present case filed his claim in- August, 
1845, which he concedes was properly re- 
jected on the 20th of November for being too 
broad. The specifications were now re- 
turned to him for amendment on the 12th of 
December, 1845, and again on the 5th of 
February, 1846, coupled, it is true, with an 
expression of opinion that the office did not 
then perceive anything patentable in his 
machine. This letter of February 5th was 
not a final and absolute rejection of the 
claim, as appears from its special objections 
to the specification as enumerated in that 
letter, and from the further fact that the 
specifications were returned for further mod- 
ification,' which would not have been done if 
the office had considered its action final in 
the premises. It is the practice of the office 
to retain the specifications and drawings of 
all rejected applications as a proper and nec- 
essary part of their records for the use and 
information of the public, as well as all 
models of rejected applications, whether tlie 
claims be withdrawn or not. On the 23rd of 
October, 1840, without any renewal or 
amendment of his specifications, the claim- 
ant asked leave to withdraw his application, 
which, after some contest on his part about 
his obligation to return his specifications and 
drawings to the office before being allowed 
to do so, was finally done, and $20 returned 
to him January 2Stb, 1848. From that time 
until January 23rd, 1860, he makes no claim 
or effort of anj- sort to vindicate his rights, 
leaving the public for twelve years in the 
possession of his model, openly exhibited to 
the world, and with full knowledge of all 
the details of his invention. Under such cir- 
cumstances can a party come forward and 
claim a patent by filing a new and original 
application, or has the public by his re- 
corded declaration of abandonment, uncon- 
tradicted by him and um-evoked for twelve 
years, acquired an absolute right to the free 
use of his discovery? The question, to my 
mind, is clear beyond conti-oversy. 

The public have a right to assume that 
every pai-ty has a knowledge of the law 
of the land, and of the modes which it 
appoints to be pui-sued by every one who 
desires to procure a patent for his invention. 



[7 Fed, Cas. page 344] 

Those models are easy, cheap, and expedi- 
tious; and the law will assume that where 
an election is given to one to persist in his 
demand, and upon its absolute denial to ap- 
peal to another tribunal or to withdraw his 
claim, and have refunded to him the larger 
part of the price of his application, that he 
has calculated the value of the alternative, 
and deliberately made his election. This 
presumption, it is true, is not irrefragable. 
It may be explained and overcome by sur- 
rounding circumstances, such as clear proof 
of the extreme poverty of the applicant, that 
he was led into error and delusion as to the 
true state and condition of his rights, and 
was actually ignorant of the mode and 
means of vindicating them, and that so soon 
as the pressure of poverty was withdrawn, 
or he became aware that he had rights and 
means of establishing them, he with reason- 
able diligence set about their vindication. 
But in tlie present case no such excuses 
are offered; extreme indigence is not shown, 
and it is admitted in the argument, and ap- 
pears upon the face of the papers, that the 
application was represented by counsel con- 
versant with the law and practice of the of- 
fice, and that he himself knew that the 
right of appeal was open to him, and that, 
notwithstanding the action of the office, he 
still had faith in the merit of his discovery. 
This being so, it was incumbent upon him, 
in the language of Judge Nelson in the in- 
sti'uction to tlie jury in Gaylor v. Wilder, 10 
Plow. [51 U. S.] 477, to have "with reasonable 
diligence pursued his invention till he had 
perfected the same, and used due diligence 
i*n applying for and pursuing his application 
for a patent until he obtained the same." 

In the case of Wickei-sham v. Singer [Case 
No. 17,610], I very carefully considered this 
subject, and I then said: "A withdrawal is 
not of itself an abandonment or dedication 
to the public, but is an equivocal act, to be 
interpreted by smTOunding ca*cumstances, 
and to be affected upon a second application 
by the subsequent conduct of the party, his 
diligence, or neglect and delay, in the same 
manner as his conduct is to be weighed in re- 
gard to an original application." In another 
part of the same opinion I said: "Should 
the office itself make a mistake in its judg- 
ment upon a case which does not create a 
delusion in the mind of the party as to his 
rights, can he repose upon that mistake, and 
make it operate as an indefinite excuse to 
him for delaying the further prosecution for 
those rights, either by endeavoring to con- 
vince the office, by claim for rehearing, of a 
palpable error, or by resorting to the easy 
and expeditious means for revising its de- 
cision upon appeal as the statute provides?" 
The question involved in that case has re- 
cently been considered by Judge Morsell in 
the case of Ex parte O'Hara [Case No. 10,- 
464], and upon a state of facts almost iden- 
tical with those presented by this appellant 
He sustains in every particular the positions 
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which I often advanced and which, sus- 
tained by his approval, I now reiterate. 

Now, for the reasons aforesaid, I hereby 
certify to the honorable Philip F. Thomas, 
commissioner of patents, that having as- 
signed time and place for hearing said ap- 
peal, and having read and considered the ar- 
guments submitted to me by the appellant's 
counsel, and the reason of appeal with the 
office to those reasons and the facts in the 
cause, I am of opinion that there is no error 
in the judgment of the office in the premises; 
and the same is hereby accordingly affirmed, 
and a patent as prayed for finally refused to 
said applicant 
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BEEGAN v. The CERES. 
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DEELY et al. v. The ERNEST & AilOE. 

[2 Hughes, 70; ^ 1 Bait. Law Trans. 12.] 
District Court, D. Maryland. Oct Term, 18GS. 

ADMinALTY JuitlSDICTlOX — MORTGAGES — FkEIGHT. 

Admiralty has no jurisdiction to enforce a 
mortprage upon a vessel where the mortgagee is 
out of possession, nor to enforce the payment of 
freight to tiie mortgagee. 

[Cited in The Ella J. Slaymaker, 28 Fed. 768.] 

This case was argued at its different stages, 
haviag been twice heard, first upon the plea 
of jurisdiction, and afterwai'ds upon the 
merits, by Messrs. Wallis and Thomas for 
libellants, and by Messrs. Thomas W. Hall, 
Jr., Wra. Fell Giles, Jr., and John S. Hanan, 
for respondents. The libel alleges that libel- 
lants being owners of the said vessel, in the 
month of June, 1868, caused a cargo of guano, 
the property of the libellants, to be shipped 
on board thereof, at Alta Tela, in the island 
of St Domingo, to be transported as their 
property and on their account, to this port; 
that said vessel had arrived in this port with 
said cargo on board, but that the captain of 
said vessel had issued bills of lading there- 
for in favor of some other person, who has 
no claim or title to said cargo, with whom 
the captain has fraudulently combined to de- 
prive the libellants of tlie said property; and 
also that said captain refused to sm-render 
said vessel to libellants, and it prayed for a 
decree that the possession of said vessel and 
cargo be immediately delivered to said libel- 
lants. This libel was filed on the 6th of July, 
1868, and on the 5th of October, 1868, an 
amended and supplementary libel was filed, 
In which it is alleged tiiat libellants fur- 
nished to Theodore Gomez the means neces- 
sary to defray the expense of shipping on 
their account and as their px'Oper^ this cargo, 

* [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and nere reprinted by permission.] 



and that said cargo was paid for and put on 
board said brig with the means so furnished 
by libellants, and that Gomez promised and 
agreed to ship said cargo as their property; 
but since the original libel was filed the libel- 
lants have learned that said Gomez fraudu- 
lently combined with Francis Jouanin, the 
claimant of said cargo, to ship the same pro- 
fessedly as his, and that said Jouanin has 
no interest in said cai-go, and it concludes 
with a prayer for a decree for possession. 
But if it shall appear to the com-t that said 
cargo ought not, in these proceedings, to be 
treated as the property of libellants, they 
pray that they may be allowed such freight 
for the transportation of the same as to the 
court may .seem equitable and proper. Such 
is the case of the libellants as stated in the 
pleadings. On the 25th of July, 1868, a 
claim was filed by Francis Jouanin, of the 
city of Paris, France, in which it is alleged 
that Theodore Gomez, of the island of St 
Domingo, is the true and lawful owner of 
the said vessel, and the said cargo of guano 
is the property of him, the said Fran- 
cis Jouanin. This claim is sworn to by the 
said Jouanin, and on the 29th of August 1868, 
the proctors for said claimant filed a plea to 
the jurisdiction of this court which, upon 
argument, was overruled by the court; the 
court holding that while it was not obliga- 
tory upon the courts of this country to en- 
force contracts or settle disputes between 
the subjects of foreign governments not resi- 
dents of this country, but their action in each 
case rested in the disci*etion of the court 
yet that where it was a proceeding in rem, 
and the vessel was here, the court would 
entertain the jurisdiction if it appeared that 
otherwise there would be a failm-e of justice. 
After this decision, on the 26th of September, 
1868, the claimant filed his answer, in which 
he denies the allegations of the libel in refer- 
ence to the ownership of vessel and cargo, 
and states at large the facts and circum- 
stances attending the transfer of the vessel 
by Gomez to libellants, which he, the claim- 
ant asserts conveyed the vessel to libellants 
only as mortgagees to secure to them the 
amount due hy Gomez upon a settlement of 
their mutual transactions; and, as to the 
cai-go, the answer states that the same was 
purchased by Gomez, in the month of May 
last and placed on board the said vessel, 
and was sold for a valuable consideration by 
Gomez to said claimant on the 27th of May, 
1868, at the city of St. Domingo, and that on 
that day he chartered the said vessel for the 
sura- of two thousand dollai-s for tlie round 
trip from St Domingo to this port and back, 
and the bills of lading for said cargo were 
made to him as the true and lawful owner 
of said cargo; and he denies aU fraudulent 
combination, as charged in the amended 
libel. 

GILES, District Judge. It will be per- 
ceived from these pleadings that there are 
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two issues to te decided liy tliis coiort First 
AYlio is tlie owner of this vessel, or who is 
entitled to her present possession? Second. 
Who is the owner of this earso? And in 
reference to both these issues a variety of 
evidence has been offered, both documentary 
and by parole. I have duly and carefully 
considered it all, and, to my mind, it estab- 
lishes the following facts: 

That in the spring of 186T, Theodore Gomez 
purchased at public sale, in the island of St. 
Thomas, the vessel now in controversy in 
this case. She was then in a damaged con- 
dition, and has been, built in Spain, and 
known as the Spanish ship Immaculada. 
Gomez repaired her, and on the 24th of July, 
1867, made a bill of sale of her to Benjamin 
Lobo, a British subject, residing in St. 
Thomas, in which the consideration is re- 
cited to be .?10,000; but no consideration 
passed between said parties, said bill of sale 
being made to said Lobo for the pm*pose of 
obtaining from the British consul at St. 
Thomas a provisional certificate for said 
vessel, and x)lacing her under the British 
flag. This coiu'se was no doubt pm-sued by 
Gomez to save her from captm-e and con- 
demnation by some of the revolutionary 
parties in St. Domingo, of which island he 
was a citizen. Lobo was a clerk in the 
house of Juo. Newton & Co., of St. Thomas, 
the principal of which firm was a partner in 
the house of William Deely & Co., Liverpool, 
and is one of the libeilants in this case. So 
that said Newton was fully aware of the 
change in the character of the vessel. I find 
this from the fact that Lobo was a clerk 
in his house at St. Thomas, and on the 3d 
of August, 1867. a letter is written in the 
name of Newton by Lobo, in Avhich occurs 
this passage: "I have taken out a sea-pass 
in B. Lobo's name here, and on her arrival 
in England I shall get her a regular register.'' 
On the trial of this case this letter was 
shown to !Mr. Newton when on the stand 
as a witness, and was identified by him. 
And further, that the vessel was about to 
load with a cargo for Livei-pool, consigned 
to his house, and did so load and proceed to 
Liverpool. The vessel arrived at Liverpool 
about the 17th of December, 1867, with a 
cargo of log and other wood, consigned to 
liljellants. On the 1st of October, 1867, Lo- 
bo had reconveyed the vessel to Gomez, and 
in the bill of sale executed by him the same 
consideration of $10,000 as stated in the one 
by Gomez to him, is recited. Gomez was then 
in Liverpool, and being without funds ap- 
plied to libeilants, who agreed to make ad- 
vances for the supplies and expenses of said 
vessel upon a pledge of the same; and Gomez 
executed the bill of sale and agreement of 
the 30th December, 1807, and all the ex- 
penses of said vessel at laverpool were paid 
by the libellauts, and the sum so paid, with 
cargo furnished to said vessel on her return 
trip, amounted to the sum of £500 sterling, 
as stated in said agreement. That agree- 



ment contained a provision looking to the 
furnishing by libeilants of fm-ther cargo for 
said vessel, but wh.T.t additional amount be- 
yond that included in the foOO was so fur- 
nished I cannot find from the evidence. 
Neither have 1 been furnished with any ac- 
count of sales of the cargo carried to Liver- 
pool by the Ernest and Alice or by the Isla, 
which was subsequently loaded and sent by 
Gomez to libeilants. The true amount of in- 
debtedness of Gomez to libeilants can only 
be ascertained when these accounts are fur- 
nished. It is alleged in the answer that 
these sales 'will cover all sums advanced by 
libeilants, but this is denied by Newton, and 
as it appeared by the letter of libeilants of 
the 1st of July, 1863, that the bulk of the 
mahogany brought by the Ernest and Alice 
was still unsold, that indebtedness, if any, 
cannot be now ascertained. The l<:raest and 
Alice, with Gomez on board, proceeded front 
Liverpool to St. Domingo, and in April went 
to the island of Alta Vela, where she took on 
board a cargo of guano, purchased and paid 
for by Gomez, and returned with it to St., 
Domingo. I find this from the agreement 
for its piirchase by Gomez from the agent of 
the house of Don Joakin Comas, given in 
evidence, and the evidence of Captain Toul- 
berg, that Gomez paid for it. That at that 
port the captain of the vessel executed and 
delivered to the claimant Jouanin the char- 
ter-party and bill of lading given in evidence 
in tills case, to whom Gomez had sold the 
guano in the city of St. Domingo. I find the 
last-mentioned fact because the claimant has 
sworn to it and so represented it to the con- 
.«;ignee when he arrived, and it is in ac- 
c<,rdance with the bills of lading; while to 
deny it, we have only the admissions under- 
stood to have been made by the claimant,, 
a foreigner, not speaking our language, and 
when, from the fact that as regards the prin- 
cipal subject of dispute (the vessel) he was 
acting only as the agent of Gomez, under a 
power of attorney. The evidence further 
shows that after the vessel Arrived in St 
Domingo, one of the libeilants, John Newton, 
who'had arrived in St Thomas, entered into 
a new arrangement witli Gomez, by which 
the vessel, instead of being sold, was to pro- 
ceed to Alta Vela for a cargo of guano, to be- 
carried to this port for and on account of the 
libeilants, as appears by Newton's letter to 
Gomez of 3tli Jime, 1868, and that he, New- 
ton, to fm'nish the means to pay for said 
cargo, gave to Gomez a draft on a house in 
the West Indies for $250, and authorized him 
to use the bricks (part of the cargo brought 
from Liverpool by the said vessel), but thex'e 
was no evidence that said draft had been 
paid, and said bricks had already been 
charged to said Gomez by libeilants in their 
account cm'rent of 14th February, 1868. 

It is on these facts that I am cjilled upon by 
the libeilants to deliver to them the poi^session 
of this vessel and her cargo. Their right to in- 
voke the aid of this com't to give them the 
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possession of this vessel presents a question 
of some difliculty; and, to solve it, we must 
lii-st ascertain the chai-acter of the papers 
executed by Gomez on the 30th December, 
3S67. Did they convey to libellants an abso- 
lute legal title or only a mortgage interest? 
The two papers of that date must be con- 
sti'ued together, as if they had formed but one 
instrument; for, sepai-ated, the bill of sale 
could convey no interest in said vessel to libel- 
lants, being void for want of consideration 
and not imder seal. Looking, then, at the 
two papers, the bill of sale and agi-eement, 
it is perfectly clear that Gomez conveyed the 
said vessel to libellants to secure to them, or 
to tlieh" agents, Messrs. John Newton & Co., 
the payment of the sum of £500 sterling on or 
before the 15th Slarch, 1S68; and, if said sum 
was not paid, Gomez agreed that after he had 
dischai-ged her cargo in St Domingo, he 
would proceed to St. Thomas and place the 
vessel in the hands of John Newton & Co. 
for sale, in order that out of the proceeds the 
Ubellants might be paid the amount men- 
tioned in said agreement. Being then a mort- 
gage, are there any circumstances surround- 
ing these ti-ansactions which would talie this 
case out of the general rule which denies to 
this com't any jmisdiction to enforce the 
rights of mortgage? Now, the learned proc- 
tor for the libellants, in his closing argument, 
contended that the title of libellants under tie 
bill of sale and agi-eement of the 30th Decem- 
ber, 1S67, had been consummated by posses- 
sion. But this theory is inconsistent with the 
provisions of the agi-eement Itself, and is 
contradicted by the correspondence of the 
Ijarties and other evidence. It is true that 
John Newton, one of the libellants, when on 
the stand, spoke of the vessel as pm-chased 
by libellants from Gomez, and said they con- 
ti-olled her and gave written instructions to 
her captain, etc.; yet he says in his letter to 
Gomez of the Stn May, 18GS: "t have written 
to Lobo for a declaration of ownership, and 
as soon as I am in receipt of it, and the Ern- 
est and Alice has arrived, will send it on to 
you; and I hope you will soon be able to 
change the flag of the ship and do a good 
trade with her." So the letters of William 
Deely & Co., of the 1st and 15th Februai-y, 
1868, evidently treat the vessel as the prop- 
erty of Gomez. I have said nothing of the 
bill of sale to libellants from Lobo of the 25th 
June, 1868, for I consider it as transferring 
no title whatever to the libellants. At the 
time of its execution, Lobo had no title of 
any kind to the vessel, as he had conveyed 
back to Gomez whatever title he had acquu-ed 
from him by the bill of sale of the 24th of 
Jul3% 1SG7, and the provisional certificate 
issued to him the 29th of July, 1867, had ex- 
pired, and had been sm-rendered in Liverpool. 
-Then regarding libellants as mortgagees out 
of possession, have I any authority to deliver 
to them the possession of this vessel? Now, 
a possessory suit is one which seelis to restore 
to the owner the possession of which he has 
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been unjustly deprived, when that posses- 
sion has followed a legal title. 

The question here occm'S, have libellants 
therein any legal title to the vessel? As their 
purchase, if any, was made at Liverpool, 
England, its validity will depend upon the 
requirement of the merchant shipping act of 
Great Britain (passed in 185i) in reference 
to the sale and ti-ansfer of vessels. These re- 
quirements will be found in the 55th, 5Gth, 
57th, 5Sth, and Slst sect.ons of said act With 
some of these requirements the bill of sale 
from Gomez to libellants does not comply; 
and the same may be said of the bills of sale 
from Gomez to Lobo, and from Lobo back 
to Gomez. But it is unnecessary for me to 
pursue this inquh-y as to the form of the bill 
of sale further, as I place my decision of the 
case upon other gi'ounds. Tlien, as to the- 
character of the transfer from Gomez to Lobo, 
and the obtaining of the provisional certifi- 
cate for this vessel in the name of Lobo, a 
British subject By the merchant shipping 
act of Great Britain (passed in 1854), no ship 
shall be deemed a British ship unless she 
belongs wholly either to patural born British, 
subjects or to persons made denizens by law, 
or to bodies corporate, established under the- 
laws of the kingdom. Now we have seen 
from an examination of the facts of the case 
that Lobo was not the owner of the vessel, 
but that she belonged to Gomez, and that 
Lobo's name was used for the pm*pose of 
placing her under the protection of the Brit- 
ish flag. And that this was known to libel- 
lants, appears not only from the letter of 
Newton, per Lobo, his clei'k, to which I have 
before alluded, but from the fact that under 
the provisional certificate thus obtained the 
vessel went to Liverpool consigned to libel- 
lants, and that while in that port libellants 
treated with Gomez as tlie true and real own- 
er; and again, from tlie further fact that they 
cleared her from that port as a British ves- 
sel, although her provisional- certificate had 
expired, and she had not been registered as 
required by the laws of Great Britain. Now» 
was not the whole transaction a fraud upon 
the navigation laws of Great Britain? and 
being clearly so, the com-t will not lend its 
aid to enforce a title thus tainted. This dis- 
poses again upon anothei" ground of the title 
claimed through Lobo. But I place my de- 
cision in this case upon the fact that this con- 
veyance to libellants by Gomez conveyed ta 
them only a mortgage interest, as I havi; be- 
fore shown. Indeed, if the bill of sale had 
been absolute, and it was proved to the sat- 
isfaction of the court that it had only been 
given as security for money advanced, the 
result would be the same, as has been lately- 
decided in England in the case of The Innis- 
fallen, Eng. Adm. 1866 [L. R. 1 Adm. & 
Bcc] 72. This court has no jm-isdiction to 
enforce the provisions of such a transaction. 
In the case of Bogart v. The John Jay, IT 
How. [58 U. S.] 402, the supreme com't say 
"that the mortgage of a ship has nothing- 
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maritime in it, and a failure to perform such 
a contract cannot make it maritime." And 
that the com-ts of admu*alty have therefore 
never taken jm'isdiction of such a contract 
to enforce its payment, or by a possessory 
action to try the title or a right to the posses- 
sion of the ship. This disposes of the fii-st 
and most important part of the case. Now, 
as to the cargo, the testimony is conflicting, 
and the preponderance of evidence seems to 
be with the claimants, as I have before stated. 
The burden of proof was on the libel- 
lants, and if they have failed to satisfy 
the com-t that the cargo was theirs, they 
oannot receive its aid to gain tlie posses- 
sion of it I do not wish it, however, to be 
understood that if the proof of ownership 
had been clear, this court would have juris- 
diction to decree the possession of a cargo 
situated as this was, on board a vessel 
moored to the wharf in this port, and both ves- 
sel and cai'go regularly entered at the custom- 
house. This point was made by the learned 
proctor for the claimant who opened the argu- 
ment on that side; but I have not fully exam- 
ined it, and as I place my decision upon the 
failui'e of proof as to the cai-go, I shall not 
give any opinion upon it in this case. 

Tlie only remaining question is, as to the 
freight If I am right in the view I have 
taken of the character of the transactions be- 
tween Gomez and the libellants, that they 
ai*e mortgagees out of possession, they can- 
not recover freight While they remain such, 
they are neither liable for any of the expenses 
incm-red by or entitled to the freight earned 
by the vessel. The point is decided in Gard- 
ner V. Cazenove, 1 Hm-l. & N. 423; Chinnery v. 
Blaclcburne, 1 H. Bl. 117, note; Brancker v. 
iVlolyneux, 3 Scott, N. K. 334. It is true that 
the evidence shows that Gomez has not kept 
his promise and engagement to ship a cargo 
of guano at Alta Vela, and ti-ansport the same 
in the Ernest and Alice to this port for and 
as the property, of libellants, or as the prop- 
erty of John Newton. But the com-t has no 
jurisdiction to decree tlie specific performance 
of a conti-act For this principle see the fol- 
lowing cases: Andrews v. Essex Fire Ins. 
Co. [Case No. 374]: Kynoch v. Tbe S. G. Ives 
[Id. 7,U5S]; Davis v. Child [Id. 3,628]; Albert! 
V. The Vhginia [Id. 141]. I will therefore 
sign a decree dismissing the libel filed in this 
case with costs. 
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DEEMS et al. v. ALBANY & CANAL LINE. 

[14 Blatchf. 474.] ^ 
Circuit Court, S. D. New York. June 11, 1S7S. 
Kegligext Towage — Contkact Exemptioxs — 

S.P-ltVICE ox UXlXCOKI'OKAT.iU ASSOCIATION — 
WaIVEK— ADMlUALTr Al'PEAI,S— DecKEE. 

1. A steam tug was held liable for negligence, 
in towing a canal-boat iu such manner that 

* [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission,] 



she collided with another vessel and was sunk, 
although the written contract of towage con- 
tained this clause: "All towing at the risk of 
the master and owners of the boat or vessel 
towed." 

2. An unincorporated association of persons 
was sued as "The Albany and Canal Line." It 
waived process, and appeared by tliat name, 
and answered without objecting that it was im- 
proparly sued: Held, that it could not after- 
wards raise such objection. 

3. The circumstances stated, under which, Hn 
this ease, the value of the canal-boat was al- 
lowed as upon a total loss. 

4. Where a libellant, in admiralty, in a cause 
of collision, has a decree in the district court, 
for a specified amount, with costs, and, on appeal, 
this court decrees for the libellant the proper 
decree in this court is not a decree for the 
amount awarded below, including the costs 
there, with interest from the date of the decree 
below, nor is interest to be added to the amount 
reported by the commissioner below, from the 
date of his report, but the decree is to be for 
the amount of the loss at the time of the loss, 
with interest from the time of the loss, and for 
the costs in the district court, without interest 
on such costs. 

[Cited in Vanderbilt v. Reynolds, Case No. 
36.839. Distinguished in The Blenheim. 18 
Fed. 48. Disapproved in The Umbria, S 0. 
C. A. 181, 59 Fed. 475.] 

This was an appeal from a decree of the 
district court [for the southern disti-ict of 
New York], in favor of the libellants [Charles 
Deems and others], in a suit in personam, in 
admiralty. The respondenlis, an unincor- 
porated association of persons under the 
name of "The Albany & Canal Line." were 
the owners of a line of steam tow boats, of 
which the steam-boat Ohio was one, and e>i- 
gaged in the business of towing boats for 
hire, on the Hudson and East rivers, be- 
tween Albany and New York. On Sunday, 
June 11th, 1871, the canal-boat C. M. Deems, 
with her cargo, consisting of iron, was taken 
in tow by the Ohio, at Albany, to be towed to 
New York, under a conti-act of which the fol- 
lowing is a copy: 

An.-^tin's New Lioe. 

!St«am 

Tow Boats, 

Syraenae, Ohio, Anstin, 

Mcnonald, 

Leave 

New York & Albany dally. 

J, J. Austin, Ajjent, 
108 Pier, Albany. 

A. D. Hoyt. Agent, 



Notice. Towfnjr mn-^t in all 
casi>fl be paid in advance. 

Th'fl company cIops not 
insure boats or carpops. 

New York. June 11,1S71. 
Charles M. Deems. 

Master and Owners, 
To St<>am Itout Ohio. T)r, 
For towinjr from Albany to 
New York— 

Kjiecial contract. All tow- 
\\\K at the rl'.k of the mas- 
ter and owners of thti boat 
or vessel toweil — $l'0 00. 

Ket*eived ijnynieiit for 
17 Soxith St., New York. owners, Ablemnn. 

When the Ohio left Albany, her tow con- 
sisted of twenty-nine canal-boats, arranged 
in six tiers, and all towed by a hawser 
astern. The Deems was the outermost boat 
in the fifth tier, and upon the port side. 
The tow was a heavy one for the power of 
the boat, and, by reason of this fact, she was 
more tlian two days and two nights in mak- 
ing her trip, whereas it was usually made in 
about two nights and one day. Twenty-six 
of the boats were tiiken to New York. The 
remaining three were left at ports to which 
they were destined, on the way. The Ohio 
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reached Weehawken, on the New Jersey 
shore, opposite the upper part of New York, 
between eleven and twelve o'clock on the 
night of Tuesday, June 13th, and remained 
there, at a dock, until between three and four 
o'clock in the morning of the 14th. This 
was to save the necessity of passing around 
the Battery, and into the East river, in the 
night. The start was made in the morning 
so as to save the ebb-tide going down the 
Hudson river, and reach the Battery at slack 
water. The steam-boat A. Corning was at- 
tached to the starboard side of the Ohio, as 
a helper, when she left Weehawken. The 
Corning had gone up from New York that 
morning for this pm*pose. When the Ohio, 
with her tow, reached a point on the Hudson 
river about opposite Thh-teenth street, New 
York, her pilot discovered the steam-ship 
City of Brooklyn, at anchor a little east of 
the middle of the river, about opposite pier 
39, and fully a mile below him. There was 
plenty of room to pass on either side, and it 
was broad day light, and clear.* The pilot 
at once shaped his course to pass on the east 
side, that being the course usually taken un- 
der the circumstances, as the set of the tide 
was in that direction, and this was known 
to him. After the pilot had proceeded on 
this course for a little time, the captain of 
the Ohio, thinking it better to go upon the 
other side, gave the pilot orders to that ef- 
fect. This order was given because the cap- 
tain discovered three barges lying to the east- 
ward of tlie City of Brooklyn, and above her 
in the river, but which did not. in fact inter- 
fere with the passage of the tow upon the 
course selected by the pilot. Upon receiv- 
ing the order, the pilot changed his course, so 
as to pass to the west, and, having gone 
sufficiently far, as he supposed, to get by in 
safety, straightened the Ohio on her com-se 
down the river. After proceeding some dis- 
tance further, the captain, discovering that 
the tide was setting the tow to the east- 
ward, so as to endanger a collision with the 
City of Brooklyn, gave orders to head further 
to the west, and himself went into the wheel- 
house to assist the pilot in putting the wheel 
over, directing the pilot of the Corning to 
stop the en^ne of that boat, so as not to in- 
terfere witii the movements of the Ohio. 
Having, as he supposed, taken the Ohio far 
enough to the westward, he again straight- 
ened her down the river upon her course, 
but the set of the tide was so strong, and the 
speed of the Ohio, with her heavy tow, so 
slow, that the boat on the port side of the 
tow nest in front of the Deems swung 
against the City of Brooklyn, broke loose 
from her fastenings, and was thrown around, 
without fm'ther injm-y, upon the east side of 
that vessel. The bow of the Deems collided 
with the stern of the steam-ship and the 
Deems sank almost immediately. The boat 
next astern of the Deems was broken loose 
from her fastenings and somewhat injiured, 
but did not sink until she had been towed 
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by the Corning to the flats upon the New 
Jersey shore. The Ohio proceeded with the 
rest of her tow, in safety, to her destination 
in the East river. A contract was made 
with a wrecldng company for raising the 
sunken boat and her cargo. In this way, 
about two-thirds of the cargo was saved, but 
the hull of the boat was so much injured as 
not to be worth repairing. 

Robert D. Benedict, for libellants. 
Cornelius Van Santvoord, for respondents. 

WAITE, Circuit Justice. In my opinion 
this case is governed by that of The Syi-acuse, 
12 Wall. [79 U. S.] 167, in which, under a 
special contract precisely like the one here 
presented, it was held, that the towing boat 
was liable, if, through the negligence of those 
in charge of her, the tow suffered a loss. It 
is there said, that, "although the policy of 
the law has not imposed on the towing boat 
the obligation resting on a common carrier, 
it does require, on the part of the persons 
engaged in her management, the exercise of 
reasonable care, caution and maritime skill, 
and, if these are neglected, and disaster oc- 
curs, the towing boat must be visited with 
the consequences. * * * It frequentiy hap- 
pens, in cases of collision, that the master ot 
the vessel could not have prevented the acci- 
dent at the moment it occurred, but this win 
not excuse him, if, by timely measures of 
precaution, the danger could have been 
avoided. " Applying these principles to the 
facts as found, it seems to me that the loss 
must be charged to the Ohio. Beyond aE 
doubt, the collision occurred by the want of 
preliminary caution and foresight, on the part 
of the captain and pilot, first, in changing 
her com'se, after they had started to go upon 
the east side of the City of Brooklyn; and, 
second, in not going far enough to the west- 
ward, after it had been determined to go on 
that side, before steadying her upon her course 
down the river. The set of the tide and the 
power of the boat were known at the time, 
and there was abundance of room to make a 
sufficient offing. The facts in this case are, 
certainly, as sti'ong against the Ohio as they 
were against the Syracuse. The objection to 
the name of the respondents comes too late. 
They "vyaived process, appeared by the name 
in which they were sued, and have answered 
without taking the exception. 

The only difficulty I have had in the case 
has been in respect to the exception to the 
commissioner's report, for allowing the value 
of the boat as upon a total loss, but, on the 
whole, I am satisfied that the report is sus- 
tained by the evidence. The boat was loaded 
with iron, and, in raising her, the bow end, 
to the extent of about one-thh:d her length, 
was broken off. She was towed in this con- 
dition to the Pavonia fiats, and the saved 
portion of her cargo taken out She lay there 
until September 1st, 1871, when she was sold 
at auction for $18, no formal survey having 
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been made. There can be no doubt her 
owners supposed she was not worth repair- 
ing, and the evidence, I think, is sufficient to 
justify them in not attempting to do so, Al- 
tliough the sale took place in New York, 
while the wreck remained upon the flats, at 
a distance from the place of sale, there is 
nothing to show that she did not bring all 
aha was supposed to be worth. I am satisfied 
with the disposition of the case made^ below, 
and a decree may be prepared accordingly. 

On the settlement of the decree, the libe- 
lants asked that the amount decreed to them 
might be ascertained by adding interest to, 
the amount awarded by tlie decree of the dis- 
trict com*t, including the costs there, from the 
time of the rendition of such decree, or, in 
■case that could not be done, that the amount 
reported by the commissioner might be taken 
as the basis, and interest added to that from 
the time his report was filed. 

WAITE, Circuit Justice. Such I think is 
not the proper rule. The decree in this court 
is not one of affii-mance or revei*sal, but is 
an original decree in tlie suit The decree 
below was, in effect, vacated by the appeal. 
There should, therefore, be no rests in flie 
calculation of the amount due. The damages 
should be ascertained at the time of the loss 
and interest added from tliat date, without 
rests, until the decree here. 

No interest can be allowed upon the costs 
in the district court until the final decree liere. 
Until tlie case is finally disposed of in this 
com-t, it is to be considered as all the time 
pending; and, interest on costs is not allowed 
dm-ing the pendency of the suit. The damages 
at the time of the loss, as shown by the com- 
missioner's report, may be taken as the basis 
of the calculation in this case, and interest 
added from the date of the loss until the date 
of the decree. 
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BEEN V. HEMPHILL. 

[Hempst. 154-.] ^ 

Superior Court, Territory of Arkansas. July, 

1831. 

Appeal — Defective Bond — Corkegtiox. 

1. Wliere an appeal bond is defective, the 
party may file a new one at any time before the 
ease is finally acted on, and the appeal should 
not be dismissed. 

2. Although the statute uses the term "reeog- 
niznnce," a "bond" is just as effectual, and a 
sufficient compliance with it. 

Error to Lafayette circuit court. 

Before ESKRIDGE and CROSS, Judges. 

^ [Reported by Samuel H. Hempstead, Esq.] 



ESKRIDGE, Judge. This is an action of 
debt brought by Asa Deen against Andi'ow 
Hemphill, before a justice of the peace of 
the county of Lafayette. There was a judg- 
ment in favor of the plaintiff in the justice's 
court for the sum of $36 and costs, from 
which the defendant appealed to the circuit 
court of Lafayette county. There Deen 
moved to quash the appeal bond, and dismiss 
the appeal at the costs of the appellant. The 
circuit court sustained the motion so far as 
to quash the bond, but refused to dismiss the 
appeal, and thereupon, on motion of the ap- 
pellant, permitted him to file a new bond in 
lieu of tliat which had been quashed, to which 
latter opinion the appellee excepted, and to 
reverse which he has brought the cause to 
this com't by vrL'it of error. 

Two gi'ounds were relied upon in arginnent 
for reversing the judgment of the circuit 
court: First, that the circuit court erred in 
permitting a new bond to be filed after 
having sustained a motion to quash the old 
one; and, 'second, admitting the circuit court 
to have decided correctly in receiving tlie 
new bond, that the bond thus received is not 
in conformity with the statute. It is admit- 
ted that the decision of the circuit court upon 
the first question is contrary to the practice 
which has heretofore generally prevailed in 
this territory. It is, however, sanctioned by 
the practice of several of the states, espe- 
cially by that of the state of Virginia, and 
seems to be founded on reason. Brown v. 
Matthews, 1 Rand. 462; 1 Munf. 39T. The 
object in requiring a bond from the party 
appealing is to secure the rights of the ad- 
verse party; and it seems to us, if the bond 
be given at any time before the suit is finally 
acted upon by the circuit court, the rights of 
the partj'^ are as effectually protected as if 
the bond taken by the justice had been valid 
and sufficient. The fact that the justice 
failed to take a good bond should not operate 
to the prejudice of the party. The party 
does all in his power to comply with the stat- 
ute, and when the bond is ascertained by 
the ch'cuit court to be defective, it would be 
highly unjust that the party should lose his 
appeal and be subjected to the payment of 
costs for an error in which he had no agency. 

The second point is, that the bond permitted 
to be given in the circuit com*t is not in con- 
formity with the statute- The statute, it is 
true, uses the term "recognizance," not 
"bond;" but it is not perceived why the one 
should not be as effectual as the other. With- 
out tracing the legal distinction between a 
recognizance and a bond, it will be sufficient 
to observe, tliat the rights of the appellee 
are as certainly secm-ed by the one as the other. 
They ai'e equally binding, and the remedy 
upon each is equally obvious and direct. 
There is no error in the judgment, and the 
same is affirmed. 

Judgment affirmed. 
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Case K"o. 3,737. 

The DEER. 

[4 Ben. 352; ^ 4 Am. Law T. Rep. 142.] 

District Court, S. D. New York. Nov. Term, 

1870. 

Tug A^tD Tow— NeGLIGEKCE — PhEADIXG— Unsea- 
WOIITUIXESS. 

3. A tug is liable for damages, resulting from 
negligence in her navigation, to a vessel in tow, 
whether she is towing under a contract or not. 
[Cited in dDhe Merrimac, Case No. 9,478; Jen- 
nings v MuUer, Id. 7,282. Quoted in The 
M. J. Cummings, IS Fed. 1S2; The M. 
Yandercook, 24 Fed. 476.] 

2. A tug was towing a barge to a bulkhead, 
near which was a sunken pier, whose presence 
was known to the master of the tug, and on 
which the barge sti-uck: Held, that the running 
of the barge upon the pier was conclusive evi- 
•dence of negligence on the part of the tug, in 

the absence of proof of any vis major. 
[Cited in The Narragansett, 20 Fed. 39S.] 

3. A libel charged that the existence of the 
sunken pier was known to the tug, and that, in 
place of avoiding it, the tug towed the barse up- 

-ou it, but did not aver that it was done negligent- 
ly, and the answer averred that the accident 
was not the result of any negligence on the 
part of the tug, and the case was tried on those 
pleadings: Held, that the libellant might amend 
the libel, by averring negligence, and thus ac- 
cepting the issue tendered by the claimant, and 
the issue which was in fact tried. 

4. Where the defence was set up that a barge, 
injured by being towed against a sunken pier, 
was too heavily loaded and was too "weak: 
HcJd, that as iz was not shown that she was too 
heavily loaded for a barge which was to per- 
form her voyage without being subjected to the 
blow which she received, nor that she was not 

■sufficiently strong for the ordinary purposes of 
the voyage she was on, the defence was not 
available. 

C. Van Santvoord, for libellant. 

Brown, Hall & Vandei-poel. for claimant 

BLATCHFOBD, Disti'ict Judge. This is a 
libel to recover for the damages caused to a 
canal boat or barge and her cargo of brick, 
through her being run, ■while in tow of the 
■steamboat Deer, on a sunken pier or dock 
at the foot of 2oth street, East river, New 
York, on the Sth of May, 1869. The libellant 
was the owner of the boat, and had the car- 
go in charge as a common carrier. The libel 
alleges that the steamboat, for a considera- 
tion, undertook to- tow the barge from the 
foot of Hubert street, North river, to a pier 
- on the East river near the foot of 23d street; 
that, when she arrived off the foot of 23d 
street, she was directed to land the barge 
at the bulkhead between 25th and 26th 
streets, which she undertook to do; that, at 
the foot of 25th street, there was a sunken 
pier or dock, the existence of which was 
Icnown to the persons navigating the steam- 
Ijoat; and that, in place of going sufficiently 
out into the channel, and avoiding the sunk- 
en pier, the steamboat towed the bax'ge across 
or on the sunken pier, and caused her to 

* [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



strike amidships against one of the spiles or 
ties of the sunken pier, knocking two holes 
in her bottom near the bilge, and causing 
her to sink. 

The answer avers, that the conti-act of tow- 
age, for the consideration, was to tow the 
barge to the 23d street pier, and not to a pier 
near the foot of 23d sti-eet; that the steam- 
boat took the barge to the foot of 23d sti-eet; 
that, on arriving near there, the steam- 
boat as a matter of accommodation purely, 
and gi-atuitously, and without any compensa- 
tion paid or to be paid therefor, imdertook 
to push the bai'ge along to the bulkhead be- 
tween 25th and 26th streets; that the exist- 
ence of the sunlcen pier at the foot of 25th 
street was known to the persons navigating 
the steamboat, but they did not know its ex- 
tent, boundary or exact location, and it was 
not marked by buoys or otherwise; that the 
tide was flood in the rivei-, and there was 
an ebb eddy or reverse cm-rent along tlie 
piers, from 23d sti-eet and below, to 26th 
street and above; that a vessel was anchored 
opposite the bulkhead between 25th and 26th 
streets, in the edge of the flood-tide current; 
that the steamboat had this barge on her 
port side, and another bai-ge on her starboard 
side; that it was necessary to keep the steam- 
boat and her tows within the ebb eddy, and 
to pass to the bulkhead below the anchored 
vessels, in order to land the barge properly 
at the bulkhead; that the master of the 
barge knew all this; that, as the steamboat 
approached the end of the sunken pier, she 
stopped her wheels, and her master went on 
board of the barge and examined as to the 
location of the sunlcen pier, -which was at 
the time covered with water to the depth 
of three or four feet; that the barge was at 
the time about 45 feet out beyond the outer- 
most visible portion of the sunken pier; that 
the master of the steamboat, believing that 
the bai'ge was outside of any part of the 
sunken pier, advised the pilot of the steam- 
boat that it was safe to go ahead, and he 
went ahead; that, soon after\vards, the barge 
struck lightly on her port bow; that the 
steamboat immediately stopped her wheels; 
that, by direction of the master of the barge, 
and contrary to the advice of the master of 
the steamboat, the steamboat bad^ed, and 
very soon afterwards the barge commenced 
sinldng aft, by reason of having been pierced 
by some sunken and unknown pile or stick 
aft of amidships, and above light water 
mark; that such injuries were received while 
backing; that there was no negligence on the 
part of the steamboat; that the barge was 
old and weak, and her bottom was decayed, 
and it was negligence to load her with the 
weight of cargo she had; and that, if she 
had been less heavily loaded, or had been 
staunch, the piles would not have been driv- 
en through her, and she would not have been 
sunk or damaged. 

The principal question of law involved in 
this case was considered by this court in the 
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case of The Brooklyn [Case No. 1,5)33]. If 
the steamboat was negligent in her naviga- 
tion in towing the barge, whether she was 
towing under a contract of towage or not, 
she was as much guilty of a tort towai'ds the 
barge, if the barge was injured through such 
negligence, as she would have been towards 
a third and strange vessel, which should 
have been injm'ed through such negligence. 
Her duty not to be guilty of such negligence 
was imposed by the law, and existed even 
though the service of towing was gi'atuitous. 
The barge being lawfully where she was, 
the steamboat owed a duty towards her inde- 
pendent of any contract of towage, and is 
liable for any damage to her, caused by neg- 
ligent navigation amounting to a breach of 
such duty, to the same extent that the steam- 
boat would be liable, for such negligent navi- 
gation, to a vessel which she was not towing; 
or to the barge if not towing her, and to the 
same extent that a third vessel would be lia- 
ble, for negligent navigation, to the barge. 
Philadelphia & E. R. Go. v. Derby, 14 How. 
[55 U. S.] 468, 485, 486. It is, therefore, un- 
important to inquire whether the steamboat 
was under a contract for towage, express or 
implied, either a new one or an extension, 
for the same consideration, of the original 
one, at the time of the injury to the barge. 

It is impossible not to say that the steam- 
boat was guilty of negligence. The fact that 
the sunken pier was there was known to her, 
and yet she ran the barge upon it. There 
was no vis major that drove the steamboat 
with the barge upon it. The case is not one 
of inevitable accident, from stress of weath- 
er or some sudden outside controlling force. 
If tlie steamboat could, because of any ves- 
sel or vessels anchored outside, only reach 
the destination of the barge by going through 
a narrow space close to the sunken pier, she 
must be regarded as having taken all risks 
of the striking of the barge, it having been 
at her option to attempt or to decline to tow 
the barge through such space, which was 
clearly visible. The fact that tlie existence 
of the sunken pier was known to those navi- 
gating the steamboat makes the running of 
the barge upon it conclusive evidence of neg- 
ligence, under the circumstances, in the ab- 
sence of proof of any vis major. 

It is objected, that the libel does not aver 
negligence in the steamboat, and puts the 
cause of action against her solely on the 
ground that she was a common carrier. It 
is true, that the libel does not use the word 
"negligence." It charges that the existence 
of the sunken pier was known to the steam- 
boat, and that, in place of avoiding it, the 
steamboat towed the bai-ge upon it. The an- 
swer tenders the issue of negligence, by aver- 
ring that the accident was not the result of 
any negligence on the part of those managing 
the steamboat. On these averments, and the 
evidence, the libellant will be allowed to 
amend her libel, by averring negligence, and 
thus accepting the issue tendered by the 



claimant, and tlie issue which was in fact 
tried. 

Whether the injuiy was caused while the 
steamboat was going ahead, or while she 
was backing, is immaterial, as the case 
stands. On the proofs, it was for the claim- 
ant to show that the stick or pile which was 
di'iven into the barge was no part of the 
sunken pier, and that, if it was backed upon, 
such backing upon it was not the direct con- 
sequence of the striking of the sunken pier, 
while going ahead. The steamboat was whol- 
ly under the management and conti-ol of lier 
own officers. 

The defence, that the barge would not 
have been damaged if she had been less heav- 
ily loaded, or had been stronger, is not avail- 
able. It is not shown that she was too heavi- 
ly loaded for a barge which was to perform 
her voyage without being subjected to tlie 
blow inflicted on this barge, nor is it shown 
that she was not sufficiently strong for the 
ordinary purposes of the voyage she was on. 
Amoskeag Manuf'g Co. v. The John Adams 
[Case No. 338]. There must be a deci-ee for 
the libellant, for the damage done to both 
vessel and cargo, with costs, with a reference 
to a commissioner to ascertain and repqrt 
the amount of such damages. 

[NOTE. For statement of further proceed- 
ings in this ease, see Case No. 3,738.] 



Case Ko. 3,738. 

The DEER. 

[10 Ben. 628.] ^ 

District Court, S. D. New York. Nov. Term^ 

1S79. 

Motion kor Execution— Laches— Settlement. 

A suit was brought by a married woman as 
owner of a canal-boat against a steamboat to 
recover the value of the boat and her cargo, lost 
by negligence of t^he steamboat. A decree was 
made in her favor on March 4, 1871, for $2,- 
737.69 damages and §331.61 costs. In May, 
1871, an agreement to compromise was made 
between the proctors, and the stipulators paid 
$2,000 in settlement. The owners of the cargo 
were parties to the settlement and the hus- 
band of the libellant was present and consented 
to it and also her proctor, who has since died. 
In March, 1870, a motion for leave to issue exe- 
cution aisainst the stipulators was made on be- 
half of the libellant, on her affidavit that she 
did not authorize the settlement and received no 
part of the $2,000: Held, that the facts as to 
the settlement created so strong a presumption 
of acquiescence on the part of the libellant that 
it was not overcome by her affidavit, and that in 
any event she could only enforce the decree for 
the amount of her interest in it, and. as she had 
not shown what that was, her motion must be 
denied. 

T. C. Campbell, for libellant 
J. Langtree, for stipulators. 

CHOATE, Disti-ict Judge. Tliis is a mo- 
tion for leave to issue execution to enforce a 

* [Reported by Robert D. Benedict, Esq., and 
Benj- Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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decree against stipulators. The suit was 
brought by the libellant, Maiy A. Corwine, 
to recover the value of a canal-boat and her 
cargo, lost through the fault of the Deer. 
[See Case No. 3,737.] A final decree was 
entered in favor of the libellant on the 4th 
day of ilai-ch, 1871, for $2,737.69 damages 
and §331.61 costs. An appeal was taken but 
never proceeded further than the giving and 
filing of notice of the appeal. In the month 
of May, 1871, negotiations for a compromise 
of the suit were pending between the proc- 
tors representing the parties, and on the 18th 
day of said month the stipulators paid in 
setlement of the suit $2,000. It is proved 
that the owners of the cargo of the canal- 
boat, or those who had succeeded to their in- 
terest, were parties to this settlement; that 
it also was consented to by the proctors for 
the libellant, the law firm of Piatt, Gerai-d 
& Buckley, and that the husband of the llbel- 
. lant, who had been the master of the canal- 
boat, was present at and consented to the 
settlement. The final decree does not show 
what part of said damages, if any, was 
awarded for the value of the canal-boat 
The pleadings in the .case cannot be found 
and there is no evidence produced to show 
what ambunt of damages this libellant 
claimed in her own right. Enough appears 
to show that she was suing on behalf of the 
owners of the cargo on board the canal-boat 
as well as on her own behalf. This motion 
was not made until the 2Sth day of March, 
1879. The libellant has sworn that she did 
not authorize the settlement and received no 
part of the $2,000. 

Under these circumstances the motion must 
be denied. It clearly would be improper 
and unjust towards the stipulators, even if 
the settlement was unauthorized by the libel- 
lant, to enforce the decree for any sum be- 
yond the amount recovered by the libellant 
on her own account Moreover, the extraor- 
dinax'y delay on her part, in connection with 
the facts that her husband was present at the 
settlement and that her proctors, especially 
through Mr. Buckley, now dead, took part in 
it, creates so strong a presumption of ac- 
quiescence on her part that I think it is not 
overcome by her testimony. In any event 
the burden is on her of showing what inter- 
est she had in the decree. 



Case. :^o. 3,739. 

The DEER. 

[1 Lowell, 95; ^ 2 Am. Law Kev. 101.] 

District Court, D. Massachusetts. 180G. 

Fkize Johisdictiox— Services by Strangers — 
Salvage in Lieo op Prize-Money. 

1. A court of prize has power to give salvage 
in lieu of prize-money to persons not of the navy, 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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who have rendered valuable service in making 
a capture. 

2. Four per cent of the value of the prize 
and counsel fees granted to two persons who 
made known the rebel signals, and thus en- 
abled the naval oflacers to make the prize. 

Two men, who had escaped from Charles- 
ton and given themselves up to our fleet, 
made important disclosures concerning the 
signal lights used by the rebels, and thus 
enabled the navy to make the prize. This 
was done under a promise of payment if 
their services should prove to be of value. 
They now petition against the proceeds in 
the registry. 

H. Flanders, for petitioners. 

li. H. Dana, Jr., Dist Atty., for naval cap- 
tors and government, submitted the case 
without argument. 

LOWELL, Disti-ict Judge. The petition- 
ers have rendered very useful services, and 
the only question is whether they can be paid 
out of the fund. The prize acts do not meet 
the case; but they are not exhaustive of the 
subject of prize. In The Dos Hermanos, 10 
Wheat [23 U. S.] 306, cited at the bar, non- 
commissioned captors were allowed one-half 
the value by vray of salvage. The whole 
has sometimes been given: The Haase, 1 C. 
Rob. 286. So in case of recaptm-e by the 
crew of the prize, or by the army, or by non- 
commissioned persons, salvage is awarded: 
The Hope, Hay & M. 216; The Helen, 3 C. 
Rob. 224; The Progi-ess, Edw. 214. 

That the petitioners ought to be rewarded 
cannot be denied, and that the government 
as well as the captors would be under a 
strong moral obligation to remunerate them 
is dear. In the case of the steamer Planter, 
which was run out of Charleston, with great 
skiU and at great hazard, by the negro Rob- 
ert Small and his associates, and delivered 
to our fleet, congress granted them one-half 
the value. 12 Stat. 904. As that vessel does 
not appear ever to have been taken before a 
prize court, the action of the legislature be- 
came necessary. But, in this case, the sim- 
ple and practical mode of arriving at the 
compensation, and the mode by which the 
bm-den will be properly disti-ibuted in exact 
proportion to the benefit co'nfeixed, is to 
make it a charge on the fund. And it comes 
fairly within the analogy of the cases cited, 
which hold those to be salvors who ai-e not 
technically captors, but who have made or 
contributed to the capture. The amount of 
salvage suggested was five per cent of the 
net value of the prize. I have concluded to 
award two thousand dollars to each peti- 
tioner, which is about four per cent in all, 
and a reasonable counsel fee. 
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Case nSTo. 3,740. 

The DEFIANCE. 

[6 Ben. 162; ' 5 Chi. Leg. News, 97.] 

District Court, S. D. New York. July, 1872. 

Bir.L OP Ladixg— Fkeigut on Pine Wood — "j!?or- 

FOLK IXSPEOTIOX. " 

A vessel took on board at Norfolk, Va., a 
quantity of pine wood, and lier master signed 
a bill of lading, which described the wood as be- 
ing "1121^ cords pine wood, Norfolk inspection," 
and agreed for its delivery at New York on pay- 
ment of freight "at four dollars per cord." The 
vessel arrived in New York, where the con- 
signee refused to pay §450 for the freight, but 
insisted that the cargo should be discharged and 
measured, and that freight should be paid only 
at the rate of $4 per cord on such measurement. 
The wood was then discharged by the vessel, 
and deposited in a proper wood-yard, of which 
the consignee had knowledge. He filed a libel 
against the vessel to recover the value of the 
wood, alleging that the master had sold it and 
converted it to his own use: Held, that, on the 
bill of lading, the vessel was entitled to receive 
the §450 as freight; that she delivered all the 
wood she took on board at Norfolk; that it was 
not made to appear by the libellant tliat the 
master had sold and converted the cargo, and 
that the libel must be dismissed. 

PDistinguished in Gibson v. Brown, 44 Fed. 
9<>.] 

AV. R. Bcebo. for libellant 
J. H. Clioate, for claimant 

BLATCHFORD, Distiict Judge. On the 
14th of Au.aru.st, 18(38, the master of tlie 
Kcho-oner Defiance, at Norfolk, ^'irginia, took 
on board of that vessel a quantity of pine 
wood, under a bill of ladingr given by him, 
which described it as "112^ cords pine wood, 
Norfolk inspection," and stated that it was to 
be delivered to the libellant, Samuel Kim- 
melstiel, at New York, on payment of freight 
at "fom* dollars per cord." The libel avers 
that tlie libellant, after the vessel arrived at 
New York, demanded the delivery of the 
wood to him, and tendered and offered to pay 
to the master freight on all the wood on 
board, according to the bill of lading, but 
the master refused to deliver any part of it, 
and, on the contrary, sold it at private sale, 
without notice to the libellant, and converted 
it to the use of the vessel. The libel claims 
the value of the wood at $9 per cord, less the 
freight. The answer denies that the libellant 
tendered or offered to pay to the master 
freight upon the wood on board according to 
the bill of lading, or that the master refused 
to deliver it or any part of it, or sold it or 
converted it to the use of the vessel. It al- 
leges that the master duly notified the libel- 
lant of the arrival of the vessel with the wool 
on board, and duly tendered and offered to 
deliver the wood to him on payment of the 
freight, as provided by the bill of lading, and 
demanded payment of said freight but the 
libellant refused to pay the same or to receive 
the wood on and by payment of the freight 

^ [Reported by Robert D. Benedict, Esq., and 
here reiJrinted by permission.] 



provided in the bill of lading; that thereupon 
the master discharged the wood from the ves- 
sel at New York at a suitable place, with no- 
tice to the libeUant; and that the libellant 
afterwards got tlie wood without paying 
freight 

The evidence sho"\vs tliat the vessel brought 
to New York, and discharged, all the wood 
which she took on board at Norfolk. The 
contest between the libellant and the master 
was as to the amoimt of freight to be paid. 
The master claimed that if he delivered all 
the wood he took on board, he was entitled 
to be paid $450 as the freight The libellant 
refused to pay that amount, even though all 
the wood should be delivered to him, and in- 
sisted on having the wood landed and then 
measured by tlie cord, and on paying freight 
at tlie rate of $4 per cord on what the wood 
should thus measm'e. Such was not the con- 
tract of the parties. The agreement of the 
bill of lading was, that the wood put on board 
of the vessel should be called 1121^ cords, and 
should pay freight at §4 for each of such 
cords. The contract was the same in legal 
effect as if the gi*oss sum of $450 had been 
named as the fi'eight The bill of lading is 
satisfied by delivering all the wood taken on 
board. It is shown that the wood ifarts with 
its bark, by being handled, in being loaded 
and dischai'ged. The vessel is entitled to be 
paid for transporting the wood as put on 
board, and not as it may measui*e after being 
discharged at the port of delivery. The libel- 
lant, therefore, when he brought the suit, had 
no cause of action against tlie vessel, founded 
on refusal of the master to deliver any part 
of the wood unless he should be paid ?450 
freight on delivery of all he had taken on 
board. 

The wood having been tendered to the libel- 
lant, and he having refused to pay the proper 
freight .on it, it was discharged by the vessel 
and deposited in a suitable wood-yard. The 
libellant had immediate knowledge of such 
place of deposit. The circumstances of the 
case, as shown in evidence, prove acauies- 
cence by the libellant in such deposit of the 
wood. Knowing where it was, and that the 
person who had it in custody had no title to 
it, he suffered it to remain with him and to 
be treated by him as his own property. The 
allegation that the master sold the wood and 
convei'ted it to the use of the vessel, is one 
which must be satisfactorily established af- 
firmatively by the libellant. It is not so es- 
tablished. It rests .on the testimony of a 
single witness, and that is the testimony of 
the person with whom the wood was de- 
posited, and who says that he bought the 
■wood from the master. I cannot credit his 
story, and it is conti*adicted by the master. 
If I credit it, I must convict the master of 
felony, and the alleged purchaser of fi-aud, 
for the latter knew, from the circumstances 
of the case, that the wood did not and could 
not belong to tiie master. 

The libel is dismissed, with costs. 
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Case No. 3,741. 

DE FITCH et al. v. UNITED STATES. 

tHoff. Land Oas. 272.] ^ 

District Court, D. California, Dec Term, 1857. 

Abaxdoxed Claim. 

Tliis claim seems to have been abandoned. 

Claim for a balf league of land [the Rancho 
Parage del Arroyo] in San Francisco county, 
rejected by the board, and appealed by 
<ilaimants [Tosefa CariUo De Fitch and oth- 
ers]. The grant in this case purports to have 
been made July 2oth, 184B. No evidence 
in support of the claim -was offered to the 
board, except the deposition of Pablo de 
la Guerra to the effect that the signatures 
are genuine. The original grantees were 
Bm-ique Domingo Fitch and Francisco 
Ouerrero. There is no evidence of the de- 
cease of either of these persons, or any con- 
nection or privity of estate between thsra 
And the present claimants. The claim was 
rejected by the board for this reason in 
November, 1854. No attempt has been made 
to supply the omission in this court. The 
claim in fact seems to have been abandoned. 
It is not necessary to consider the other ob- 
jections which might be m-ged to its valid- 
ity. The decree of the board must be af- 
firmed. 

E. O, Crosby, for appellants. 

P. DeUa Torre, U. S. Atty., for appellees. 



Case nSTo. 3,742. 

DE FLOREZ et al. v. RAYNOLDS et al. ' 

[14 Blatchf. 505; * 3 Ban. & A. 292.] 

Circuit Court, S. D. New Yorii. June IS, 1878. 

Patents — Decision op Officer as to Prelimi- 
nary Oatit — Novelty — Infringement — ^Evi- 
dence— Tin Cans. 

1. The invention described in the reissued 
letters patent granted to Moritz Pinner, No- 
vember 1st, 1864, for an improvement in tin 
■cans, (the original patent having been granted 
to Jean Bouvet, June 2Sth, 1864,) is not a dif- 
ferent one. from that described in the original 
patent, although, in the reissue, the device is de- 
scribed as applicable to different forms of con- 
■struction of cans, and by different modes, from 
tliose in the original. 

2. The decision of the patent office, in grant- 
ing a patent, that the inventor had made the 
necessary preliminary statutory oath, is final. 

[Cited in Holmes Burglar Alarm Tel. Co. v. 
Domestic, etc., Tel. Co., 42 Fed. 222.] 

3. Soldering a flat strip of metal over a slot, 
by soldering the edges of the strip to those of 
the slot, is not different from soldering a round 
wire into a slot, by connecting the edges of the 
«lot with solder over the wire. 

4. The necessary utility, to uphold a patent, 
■considered. 

5. The requirement, in the patent, that the 
solder is to be torn, indicates that it must not be 
of a kind so hard that it cannot be torn. 

* [Reported by Hon. Ogden Hoffman, District 
Judge, and here reprinted by permission.] 

= [Reported by Hon. Samuel Blatchford, Cir- 
■cuit Judge, and here reprinted by permission.] 



6. A person who infringes a patent is liable 
for the infringement, although what he does 
may be an improvement upon the patented de- 
vice. 

[Cited in PhUlips v. Carroll, 23 Fed. 250.] 

7. The proof of infringement was the sale of 
a can bv the defendant, purchased for and by th3 
direction of the plaintiff. The can was sold 
in the usual course of the defendant's business. 
On all the evidence, it was held that the de- 
fendant was dealmg in the infringing cans in 
such a manner that, except as to tlie one can 
referred to, he was liable to account, and ought 
to be restrained by injunction. 

[This was a bill in equity by Rafael De 
Florez and another against Charles T. Ray- 
nolds and others.] 

William K. Hall and Joseph J. Marrin, for 
plaintiffs. 

James A. Whitney, for defendants. 

WHEELER, District Judge. This cause 
has been heard on pleadings, proofs, and 
arguments. The orators are owners of a 
patent for an alleged improvement in tin 
presert'e cans, originally issued to .Tean 
Bouvet, in letters No. 43,378, June 2Sth, 1SG4, 
assigned to Moritz Pinner, and reissued to 
him in letters No. 1,804, November 1st, 1864, 
and have brought this bill to restrain an al- 
leged infringement, and for an account 
The defendants deny the validity of the pat- 
ent, for the reasons that, as they claim, the 
invention described in the reissue is different 
from that covered by the original; that it 
cannot be adjudged, on the proofs, that Bou- 
vet was an original and first inventor, as in 
ordinary cases, because it does not appear 
by the record that he made oath that he 
was such inventor, nor that Pinner made 
oath that he was, nor that he believed that 
he was, and that it is not proved, otherwise 
than by the production of the letters, that 
he was; that the invention lacts utility; that 
it cannot be put into use by the method de- 
scribed; that the method described is not the 
best one for putting it into use; that what is 
claimed to be an infringement is not so; and 
that, if it is, no foundation for an account is 
shown. 

The principal grounds of difference be- 
tween the invention described in the reissue 
and that in the original, specified, are, that, 
in the reissue, the device is described as ap- 
plicable to different forms of construction 
of cans and metallic vessels, and by differ- 
ent modes, from those in the original. 
These grounds, to some extent, seem to ex- 
ist But, to the extent shown to exist, they 
do not make it appear that the invention de- 
scribed in each is not the same. That may 
be used in many different ways, and be ap- 
plied to many different subjects, and still be 
precisely the same thing. While this strict 
identity remains, it is not understood that 
any departure, however wide, in the reissue, 
concerning the mode or the subjects of ap- 
plication, will invalidate it. No variance 
touching the invention itself has been point- 
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ed out or noticed. So, that ground of ob- 
jection must fail. 

Bouvet signed a petition for letters pat- 
ent for tbe invention, in whicli he stated 
that he had invented it, but not that he be- 
lieved himself to be the original and first in- 
ventor of it. The vice consul of the United 
States at Paris, in France, certified that he 
personally appeared before him and made 
oath that he verily believed himself to be 
such inventor, but Bouvet did not sign that 
statement So, he did not sign and make 
oath, both, to any statement of such belief. 
It is claimed, that both are necessary to 
show the necessary oath. This may or may 
not be correct. It is also claimed, that, as it 
is because patents are granted only upon 
oath, that they are prima facie valid, in 
this country, if it is shown that proof of an 
oath was lacking in the gi-anting, the prima 
facie effect is done away with, and the pat- 
ent must fail, imloss supported by proof to 
the court that the patentee was the original 
and first inventor. But, the law requires the 
oath to be made before the granting, as a 
condition precedent to it. Rev. St § ■1S92. 
With the oath, and other reciuisites, it was 
within the province of the patent office to 
grant the patent; without it, not to grant it, 
nor any qualified one, to be valid only on 
proof of priority of invention. The certif- 
icate of the vice consul had some moral 
tendency, at least, to show the necessary 
oath. It was the duty of the officers of 
that department to decide whether it was 
sufficiently shown or not It must be pre- 
sumed to have been passed upon according 
to the requirements of the law; and the law 
does not leave the validity of the patent open 
to be inquired into by the courts, upon that 
ground, as it does for want of novelty and 
some other grounds expressly provided for. 
Rev. St § 4920. The decision of that tribunal 
upon that question must be final, like that 
of others made competent by law to decide. 
The patent must be considered to be prima 
facie valid, like others. 

The question of infringement, or not. Is 
the most important one in the case, and 
the other remaining ones are so connected 
with that, that the disposition of that will 
dispose of most of them. The plaintiffs' 
device consists in providing for opening 
cans without cutting the material of which 
they are made, or melting the solder with 
which it is fastened, by making a slot around, 
or nearly around, the part to be removed to 
open them, placing a wire, round, flattened, or 
of other shape, with one end projecting out- 
ward, into the slot, and connecting the sides 
of it with solder over the wire, so that, by 
lifting the wire outward hy the projecting 
end, it will divide the solder and leave the 
part to be removed free to be taken out or 
turned outward. The defendants' device 
consists in placing a narrow sti'ip of metal, 
with a projecting end, over a similar slot, 
and soldering the edges of the strip to those 



of the slot, so that, by lifting the strip out- 
wai-d, by the projecting end, it wiD divide 
the solder at the edges, vmcover the slot, and 
leave the part to be removed likewise free 
to be taken out or tm-ned outward. A cora- 
pai-ison of these two contrivances with each 
other shows, quite clearly, that they accoui- 
plish the opening of the cans, each by tearing 
the pieces of metal, by the projecting ends, 
tln-ough the solder. The differences most 
relied upon by the defendants are, that, by 
tlie orators' method, they are put into the 
slot while, by theirs, they are put over it, 
and that the orators use wire, while they 
use strips, and that the orators solder over 
them, while they solder the edges of them, 
and not over them. But the thing to be 
accomplished is to conue<'t the two edges 
of the slot by solder, with something be- 
tween that can be removed without melting 
the solder, and it can be of no consequence, 
whether the thing between is in the slot 
or above it. The mode of unison is the 
same. Nor can it be of any importance, 
whether the solder extends all the way over 
across the intermediate piece, or only over 
the edges of it There appears to be no 
doubt, but that it would be an infringement 
to use the plaintiffs' device by soldering 
the sides of the wire to the edges of the 
slot, without joining the solder over it. 
And, if the defendants' sti-ip of metal is 
the equivalent of the wire, it is equally au 
infringement to join the edges of that to 
the slot with solder, without soldering over 
it It is m-ged, that the sti-ip ig not a 
mechanical equivalent of tlie wire, and that, 
if it is, it was not known to be such at the 
date of Bouvet's invention. In the original 
specification, the wire was to be of any de- 
sirable shape to fit into the vacant space. 
This woidd include a flattened wire, if that 
shape would be desirable, and then it would 
be a fiat sti-ip of metal. But, if round wire 
only had been referred to, a strip of metal 
would be Its ready equivalent, for the pm-- 
pose of occupying a vacant space, to be 
soldered to. The leading conception and the 
idea are the same in each case, and those 
embodied in Bouvet's invention lead readily 
and directly to the defendants' device. 

The defendants have imdertaken to show 
lack of utility, hy having cans made, as they 
claim, according to the letter of the speci- 
fication in Bouvet's patent which cannot 
readily be opened as desired. But, these 
cans are not made according to the specifi- 
cation. The soldei- extends around imder the 
wire, when, by the specification, it would 
only extend over it It is said that they 
can be made without the solder extending 
around the wire on the under side, only 
with difficult3\ That may be so; but, if 
they can be made at all without, the inven- 
tion may be of some, though not of gi-eat, 
utility, enough to uphold the patent for it 
And, then, the solder in those specimens 
is quite hard. It is true, that the patent 
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does not specify the kind of solder to he nsed. 
But, it proceeds, all the way, upon the re- 
quirement that the solder is to be torn, 
which would indicate, to a competent work- 
man, that it must not be of a kind so hard 
that it cannot be torn. The invention cov- 
ered by the orators' patent seems to be 
sufficiently useful to be patentable, and tiiey 
have a patent for it If the defendants in- 
fringe, they are liable for the infi-ingement, 
although what they do may be an improve- 
ment upon the orators' method. 

The infringement shown is by proof of the 
sale of a can by the defendants, pm*chased 
for and by the direction of the orators. It 
is claimed that the orators so participated 
In this transaction, that the defendants can- 
not be liable on account of it This is, prob- 
ably, tine, and, if this was all the defend- 
ants have done, the orators would not be 
entitled to a decree. But, this can was 
purchased of the defendants in the usual 
course of their business, which is some 
evidence that they are dealing in those arti- 
cles. This evidence they have not met and 
denied, but have rather supported. From it, 
it is found that they are dealing in these 
Infringing cans in such a manner that, ex- 
cept as to this one purchased for the orators, 
they are liable to account, and to prevent 
which they should be restrained. 

Let a decree be entered for an injunction 
and an account, accordingly. 

[NOTE. An application for leave to review 
the decree entered jiursiiant to this opinion was 
deuicd. Case No. 3,743. Subsequently, on de- 
fendant's application, the decree was amended. 
See S Fed. 434] 



Case Wo. 3,743. 

DE PLOREZ et al. v. RATNOLDS et al. 

[16 Blatchf. 397; ^ 4 Ban. & A. 331.] 

Oircuit Court, S. D. New York, June 9, 1879. 

Decrees ix Patext Cases — Application fou 
Review— New Axticipatiox — Scfficiexcs' of 
Excuses. 

In a suit on a patent, after an interlocutory 
decree in favor of the plaintiff, the defendant 
applied to the court for leave to file a bill to re- 
view the proceedings and the decree, and to 
amend the answer by setting np two French 
patents against the novelty of the plaintifE's 
patent, on the ground that, if the French pat- 
ents had been in evidence, the decision would 
have been different The application set forth, 
(1.) that the defendant was ignorant of the ex- 
istence of the French patents until after the 
proofs were closed; (2.) that he did not linow 
of their relevancy and materiality until after 
tlie decree was made and after he had employ- 
ed new counsel; (3.) that the defendant's igno- 
rance, and the insufficiency of a prior applica- 
tion, made after the proofs were taken and be- 
fore the hearinff, to admit said patents in evi- 
dence, was solely^ due to the inexperience and 
lack of legal knowledge of his former counsel; 
(4.) that, in selecting such counsel, the defend- 
ant was mistaken: Held, that the excuses offer- 
ed were not suflicient to warrant the granting 

^ [Reported by Hon. Samuel Blatchford, Cir- 
-fiuit Judge; and here reprinted by permission.]- 



of the application, and that it was not clear that 
the result would have been different if the 
French patents had been in evidence. 
[Cited in Page v. Holmes Burglar Alarm Tel. 
Co., 2 Fed. 333: Witters v. Sowles, 31 Fed. 
10; Austin v. Riley, 55 Fed. 838. Follow- 
ed in Adair v. Thayer, 7 Fed. 920.] 

In equity. 

TV. K. Hall and J. J. Marrin, for plaintiffs. 
Edmund Wetmore, for defendants. 

BLATCHFORD, Circuit Judge. The bill 
in this case was filed in May, 1S75. It 
named as defendants Charles T. Raynolds, 
Thomas B. Hidden, Leonard Richardson and 
Edward L. Molineux, as members of and 
composing the firm of C. T. Raynolds & Co. 
In August, 1875, Aquila Rich was added as a 
defendant, as a member of said firm. In 
June, 1875, the four defendants origin al'y 
made such put in an answer to the bill, which 
set forth that Rich was a member of the 
firm. The answer was sworn to by the de- 
fendant Richardson, and the name of George 
F. Martens was appended to it as attorney 
for the defendants, above the signature and 
oath of Richardson. The answer set up ttat 
Bouvet was not the original and first invent- 
or of the patented invention, and other de- 
fences. A replication was filed to the an- 
swer. The taking of proofs for the plain- 
tiffs began January 10th, 1876. The defend- 
ants took proofs on several days in March 
and April, 1S7G, Mr. Martens conducting the 
examination a part of the time, and Mr. 
Whitney a part of the time. The plaintiffs 
put in rebutting evidence on three days in 
April, 1876. The case was then ready for 
hearing. In October, 1876, a motion was 
made on the part of the defendants for 
leave to put in evidence on their part a 
French patent granted to Llartin de Lignac, 
dated May 19th, 1847, No. 5.C30, and the cer- 
tificates of addition forming part thereof, 
and a French patent gi-anted to one Dupas, 
dated December 2d, 1847, This motion was 
founded on two affidavits, one made by Mr. 
Whitney, the defendants' counsel, and the 
other by the defendant Richardson, both of 
th'^m sworn to the 2d of October, 1S70. The 
amdiivit of Mr. Whitney set forth, "that he 
is an attorney and counsellor at law residing 
and doing business in the city of New York; 
that he has been attorney in fact for the de- 
fendants in the above entitled action, from 
the inception of said action, and that, since 
about the month of May last, he has been 
counsel for said defendants; that he has been 
fully familiar with the progress of the said 
action, and with the natm-e of the testimony 
produced therein by, or available to, the said 
defendants, in said action; that neither he, 
nor, to the best of his knowledge and beref, 
any other person connected with said action 
in behalf of defendants, was aware that the 
French patent gi*anted to Martin de Lignac, 
May 19th, 1847, No. 5,630, and the certificates 
of -addition forming part thereof, - contained 
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matter relevant or bearing upon the issues 
or subject matter of the above entitled ac- 
tion, but that, on the contrary, said defend- 
ant had no reason to suppose that said pat- 
ent contained matter proper in evidence in 
said action, until after the testimony had all 
been taken, both for the complainants and 
the defendants in said action, but that, after 
the closing of such testimony, he became 
aware, that said French patent and the cer- 
tificates of addition forming part thereof, did 
probably contain matter which should be 
produced in behalf of defendants in the 
above entitled action, from his connection 
with another and different matter, and with 
due diligence did proceed to obtain copies 
duly certified, of said French patent and the 
certificates of addition forming part thereof, 
in accordance with the usage of the French 
government in such cases; and that he hath 
also with due diligence obtained a transla- 
tion of said copy, which now, in connection 
with the certified copy hereinbefore named, 
he lays before this court, praying that the 
above entitled action may be reopened for 
the admission of the aforesaid French patent 
and certificates of addition forming part 
thereof, as hereinbefore set forth, as evi- 
dence in behalf of the defendants in the 
above entitled action; and defendant also 
prays that said action may also be reopened 
for the admission in evidence of a certain 
French patent, granted to one Dupas, dated 
December 2d, 18i7, which deponent is in- 
formed and believes describes 'boxes with a 
band or a wire bound around top; ring at the 
overlapping end for opening the box; tear- 
ing off band by pulling,* said patent last 
mentioned, as alsoathe French patent to De 
Iiignac, as deponent believe, being a direct 
anticipation of the United States patent 
granted to Jean Bouvet, on or about the 28 Ih 
day of June, 1864, upon which the complaint 
in the above entitled action is based, but 
which said patent to Dupas deponent has 
not been able as yet to examine, or to obtain 
copies or translations of the same." The af- 
fidavit of Richardson set forth, "that he re- 
sides in the city of Brooklyn, and is a mem- 
ber of the firm of Charles T. Raynolds & Co., 
the defendants in the above entitled action, 
and that the said firm has confided to h:s 
charge all business affau's relating to said 
action; that he had no knowledge of the 
French patent granted to Martin de Lignac, 
dated May 19th, 1847, No. 5,630, or the cer- 
tificates of addition forming part thereof, 
contained matter relevant to the subject 
matter or issues of the above entitled action; 
and that he, the said deponent, was first 
made aware of the existence of such French 
patent, its certificates of addition, &c., and 
the contents thereof, by James A. Whitney, 
counsel for defendants in the above entitled 
action, on the second day of October, 1876, 
and that, to the best of his knowledge and 
belief, no other member of said fii-m of 
C. T. Raynolds & Co. is aware of such pat- 



ent or of the nature of the matter containecl 

therein." This motion was argued by Mr. 

Jacques for the defendants, and was denied 

by this court This cause was heard on the 

I pleadings and the proofs, by Judge Wheeler, 

i who decided it in favor of the plaintiffs (De 

I Florez v. Raynolds [Case No. 3,742]), and, on 

[ the 29th of June, 1878, an interlocutory ds- 

j cree was entered in favor of the plaintiffs> 

I awarding a perpetual injunction and an ac- 

! count of profits. 

On the 16th of October, 1878, the defendants 
gave notice of an application to this court 
for leave to file a bill for the purpose of hav- 
ing the proceedings in this suit, and espe- 
cially the decree therein, reviewed, reversed 
and set aside, and that all proceedings had 
therein and thereunder be vacated and set 
aside, and that no further proceedings be 
had therein or thereunder, and that the an- 
swer in this suit be amended by setting up 
the new matter set forth in a petition on 
which such application was founded, and that 
this suit be reheard. The said petition is 
sworn to by all the defendants except Rich. 
The petition sets fortt that the said decree 
has been enrolled; that the injunction under 
it was served July 2d, 1878; that tlie account- 
ing is being proceeded with; "that, since the 
time of pronouncing said decree, your peti- 
tioners have discovered new matter of con- 
sequence in the said cause," particularly the 
French patent of Dupas, dated December 2d, 
1847, and the addition thereto dated Mai'ch 
14th, 1848, and the French patent to De Lig- 
nac, dated May 19th, 1847, and the addition 
thereto dated December 6th, 1847, and the 
second addition thereto dated February 19th, 
1848; and that, if the said two French pat- 
ents had been read in evidence and consid- 
ered by the court, said decree would almost 
certainly not have been made, but it would 
have been decided either that the plaintiffs' 
patent was void for want of noveltj'. or that 
the defendants did not infringe it. The 
petition sets forth the reason for so stating, 
founded on a comparison of the contents of 
the Dupas and De Lignac patents with the 
plaintiffs* patent It also states, that, when 
this suit was brought, the defendants refer- 
red the matter of defending the suit and do- 
ing aJI things requisite therefor, to the de- 
fendant Richardson, as the one among them 
the best qualified to take charge of such mat- 
ter, he having the supervision of the cans 
made, used and sold by the defendants. It 
then proceeds: "And Leonard Richardson, 
one of your petitioners, says, and the other of 
your petitioners say, upon information and 
belief, that the said Richardson immediately 
consulted James A. Whitney, Esq., of New 
York City, formerly their attorney and coun- 
sel in the said suit, whom your petitioners 
were recommended to employ, to advise 
them and defend the suit, by one G. H. Chur- 
nock, the inventor and patentee of the can 
used by your petitioners, Mr. Whitney having 
solicited his said patent and others relating 
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to cans, and thereby acquired an extensive 
knowledge of tlie state of tiie art, and as a 
competent person to advise your petitioners 
and to defend tlie suit And your petitioners, 
being informed 'by Mr. Ricbardson that be 
bad been acquainted for a little time previous 
witb 2Ir, T^'bitney, and that be was a coun- 
sellor in patent causes, and made a specialty 
of sucb- matters, and supposing that be was a 
coimsellor of tbis court, of extensive experi- 
ence, your petitioners employed and directed 
Sir. "Wbitney to investigate tbe plaintiffs' 
claims, to advise tbem as to the validity 
thereof and the course to be piu:sued by your 
petitionei's in tbe action, and to do whatever 
was requisite and proper for maintaining 
sucb defences as might be available to them. 
Your petitioners were not acquainted with 
tlie patent laws of the United States, and 
were not aware that a patent is not author- 
ized to be issued for an invention which has 
been previously described in a foreign pub- 
lication, or patented abroad, and relied, there- 
fore, upon the professional knowledge of 
Air. Whitney, the advice which he should 
give tbem and his acts in their behalf. After 
Mr. Whitney had, as they were informed and 
believed, investigated and considered tbe 
matters intrusted to bim as aforesaid, they 
were advised by him that the plaintiffs' 
patent was void for an irregularity in tlie 
application for it, and also that the cans 
made by your petitioners were not an in- 
fringement of the plaintiffs' patent, both of 
which points the court, by its said decree, 
decided against your petitioners. Your peti- 
tioners have been, since the decree, informed 
that no search was made among tbe records 
of foreign patents, for anticipations of the 
plaintiffs' said reissued patent. They did 
not themselves make sucb a search, because 
they were not, any of them, aware that such 
search would have been usual or proper, or 
that if, in the course of such search, an an- 
ticipating foreign patent bad been foimd, it 
would have availed them as a defence, nor 
were they aware how or where sucb a search 
could have been prosecuted, nor were they 
advised on tbe subject, and they bad given 
Mr. "Whitney authority to do whatever might 
be requisite and proper in their behalf. And 
your petitioners are informed by W. A. Ten- 
ner, Esq., one of their present counsel, whose 
affidavit is hereto annexed, that Mr. Whit- 
ney did not make, or cause to be made, a 
search for such foreign anticipating patents, 
because it did not occur to bim to make such 
a search, and that be was not aware that 
such search was usual or proper. Your peti- 
tioners further show, that, on or about the 
1st day of October, 1876, or shortly prior 
thereto, as they have been informed by Mr. 
Whitney, he, while engaged in other business, 
became aware of tbe existence of tbe said 
Dupas and De JDignac patents, and communi- 
cated sucb knowledge to Leonard Richard- 
son, one of your petitioners, without, bow- 
ever, explaining to him their importance and 



relevancy to the issues. Thereupon :Mr. 
Whitney made a motion in tbe said suit, 
upon the affidavits of himself and the said 
Richardson, to the end that tbe said Dupas 
and De Lignac patents might be admitted in 
evidence in the said, suit, but did not explain 
in the said motion papers the reasons why 
tbe said French patents had not been set up 
in the answer, or excuse the negligence in 
not before ascertaining the facts as to said 
patents. Thereupon, and on or about the 
seventh day of October, 1876, tbe said motion 
was argued before the Honorable Samuel 
Blatcbford, by David R. Jacques, Esq., who 
was employed by Mr. Whitney, and the said 
motion was denied without any opinion hav- 
ing been rendered by tbe com*t Yom* peti- 
tioners fm'tber show, upon information and 
belief, that, upon the argument of tbe said 
cause before the Honorable Hoyt H. Wheeler, 
Mr. Whitney attempted, in tbe com-se of his 
argument, to refer to tbe said Dupas and De 
Lignac patents, as illustrations of the prior 
state of the art, but such reference was ob- 
jected to by tbe counsel for the complainants, 
as irregulai', on the ground that the same 
were not a part of the case, whereupon Sir. 
'^Tiitney desisted from further reference 
thereto, and your petitioners, therefore, say, 
that tlie same were not considered by the 
court, and no reference to tbem is made in 
the opinion. And yom* petitioners fm*tber 
show, upon information and belief, that, at 
the time they employed Mr. Whitney as coun- 
sel, and that he accepted their employment, 
Mr. WTiitney was not a counsellor of this 
court or admitted to practice in any court of 
this state, or qualified to appear tiierein, or 
to advise them as to their defence, or to take 
any steps on their behalf, and that he did 
not become a counsellor of tbis court, or of 
the New York supreme com't, until on or 
about the 26th day of May, 1876; and that 
George P. Martens, Esq., who appeai'ed as 
tlieir solicitor, and, as sucb, signed their an- 
swer, was not employed by your petitioners, 
nor were they acquainted with him, nor did 
they counsel with bim; and, therefore, your 
petitioners say, tliat, at the time they were 
advised as to their defence in tbe said suit, 
and tbe steps proper or necessary to be taken 
for the protection and maintenance of their 
interests and rights, and at the -time their 
answer in the said suit was prepared and 
filed, they did not have the benefit of the 
advice of a counsellor of this court. Your 
petitioners fm-tber say, that the plaintiffs' 
attorney and coimsel have asserted and still 
assert, that, in the -accounting herein they 
expect to recover from your petitioners at 
least $50,000 as profits, and, if your petition- 
ers should be compelled to pay such sum, 
they believe that they would be unable to 
recover back tbe same." The petition is ac- 
companied by an affidavit made by the de- 
fendant Richardson, which says: "At the 
time the suit in the annexed petition men- 
tioned was commenced, I was directed by 
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my co-defendants to employ counsel and take 
especial charge of our defence therein, as I 
was more familiar than the other defendants 
with our can manufacture, and the subject 
matter of the litigation. I had been ac- 
quainted for about yeai-s with Mr, Whit- 
ney, our former counsel in said suit, and, 
upon the suit being commenced, was recom- 
mended by ail-, G. H. Chumock, the patentee 
of the can used by us, to employ Mr. Whit- 
ney, because he was acquainted with the sub- 
ject of tin cans as affected by patents, and 
would be a very competent person to take 
charge of our interests. Mr. Whitney had 
also obtained the patentforthe can used by 
us, and, as I was informed, others relating 
to the same subject, and had thereby acquired 
an extensive knowledge of the art. I sup- 
posed, at that time, Itlr. Whitney to be a coun- 
sellor at law, my impression being derived 
from the signs upon his office door, on which 
he advertised as a solicitor of patents, his 
possession of a library, and I supposed that 
he was a lawyer who made a specialty of 
matters relating to patents, and had acquired 
an extensive experience therein. I directed 
Ml". Whitney to investigate the claims of the 
plaintiffs and advise us upon the subject, and 
authorized him to do whatever was requisite 
and proper for maintaining any defences which 
we might have. After Mr. Whitney had ex- 
amined the subject of the litigation, he ad- 
vised me that the plaintiffs' patent was void 
for an irregularity in the application, and 
also that the cans made by the defendants 
did not infringe. When, about the 1st of 
October, 187G, Mr. Whitney informed me of 
his being referred by the patent office to the 
Dupas patent, and that he had a copy of the 
latter, he did not explain to me the impor- 
tance of these patents or their scope, nor did 
I understand that they were anticipations 
of the plaintiffs' invention, or that it was im- 
portant that the answer should be amended 
so as to set them up; and I did not become 
acquainted with the contents of said Dupas 
patent, nor understandingly of the De Lig- 
nac patent, until the same were brought out 
by search made by Messrs. Wetmore and 
Jenner, our present counsel, subsequent to 
the decree. I intrusted these matters en- 
tirely to Mr. Whitney. I supposed that 
whatever was proper to be done would be 
regularly done by him. My attention was 
not called to the fact that George F. Martens, 
Esq.. was attorney of record for us, as 1 
have not had any acquaintance with him, 
and did not employ him nor counsel with 
him." The affidavit of Mr. Jenner, referred 
to above, says: "That on the 7th day of 
September, 1878, he saw James A. Whitney, 
Esq., formerly attorney and counsel for the 
above named petitioners in the suit of Eafael 
de Florez et al. against them, for the purpose 
of ascertaining from Mr. Whitney why the 
Dupas and De Lignac patents, referred to 
in the annexed petition, were not mentioned 
in the answer in the said suit Mr. Wbitney 



informed me that he discovered the said pat- 
ents on or about the 1st day of October, 1S7G, 
by accident, behig referred to them by the 
commissioner of patents, in an application 
for a patent which he was then making to 
the patent office; that he, Mr. Whitney, did 
not make any search for French patents or 
other anticipations of the Pinner patent set 
forth in the complainants' biU in said suits 
or of the device used by the defendants, for 
the reason that he had no acquaintance with 
the French language, or so slight an acquaint- 
ance that he could read the said language 
only by the aid of a dictionary; that the said 
suit of De Florez against Raynolds was .his 
first case, and he was not acquainted with 
the practice of examining at the Astor Li- 
brary for foreign anticipations, and it did 
not occur to him to make any search or pro- 
cure one to be made. Deponent fm-ther says, 
that he requested Mr. Whitney to make an 
affidavit of the facts so stated by him, having 
told him that he was prepai-ing a petition 
for a review of the decree in said suit and 
desired to use it in that connection, but air. 
Wliitney refused to make any affidavit." 
There is also an affidavit of Mr. Richardson, 
stating that the petitioners did not employ 
air. Jacques as their counsel, and had no 
communication with him respecting their de- 
fence in the action; and that Mr. Jacques 
was employed by air. Wliitney to argue said 
motion, because of Sir. Whitney's intention 
to leave the city, and did not at any time 
advise the petitionei-s regarding the suit. 

This application is made on the ground 
that the French patents to Dupas and De 
Lrignac are an answer to the charge of in- 
fringement and that the decision of the 
com-t on final hearing, would have been 
different if the proofs had embraced those 
patents. In regai*d to the omission to intro- 
duce tliose patents into the proofs, it is con- 
tended, (1.) that the defendants were ignorant 
of the existence of those patents until after 
the proofs were closed; (2.) that tliey did not 
know of their relevancy and materiality until 
after the dea-ee was made, and after they 
had employed their present counsel; (3.) that 
the ignorance of the defendants and the in- 
sufficiency of the application made in October, 
1876, to admit said patents in evidence, were 
solely due to the inexperience and lack of 
legal knowledge of Mr. Whitaey, so that the 
defendants were not advised as to tlie neces- 
sity of searching for those patents, nor as to 
their legal effect when found, and the rules 
of practice of the court were not followed m 
the application made for their admission in 
evidence; (4.) that in the selection of air. 
Whitney, the defendants were misled and 
mistaken, and were ignorant of the fact that 
he was not authorized ana qualified to per- 
form the duty which he undertook. 

This is not a case of ne#vly discovered 
evidence. The gi-avamen of ttie application 
is the alleged laches and inexperience and 
incompetency of Mr. Whitney. If such 
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gi'ounds were to be admitted as reasons for 
opening cases, tJiere would never be an end 
of a suit, so long as new counsel could be 
-employed wlio could allege and sliow that 
prior counsel had not been sufficiently dili- 
gent, or experienced or learned. Questions 
•of the kind have often been presented. In 
Ruggles V. Eddy [Case No. 12,118], applica- 
tion was made to amend an answer and con- 
test the question of the infringement of a 
patent, which had been admitted, on the 
ground that, if the defendants* counsel had 
sufficiently studied the patent and examined 
the defendants' stoves, the admission of in- 
fringement would not have been made. The 
ground urged was, that the defendants' coun- 
sel had not been diligent enough. The court 
(Judge Woodruff) said: "I am consti'ained 
to hold the defendants concluded. Their case, 
•as made by themselves, rests either upon their' 
own want of due dihgence, or the want of 
•due intelligence on the part of iJieir counsel. 
B.y this the complainant ought not to be so 
"far prejudiced as, after decree, reference and 
report of the master, to be compelled to go 
^gain through the litigation, on a point dis- 
tinctly presented, and proper to be met at the 
cutset Their case, as presented by the coun- 
sel whom they have employed for the pur- 
poses of this motion, and who regards it as 
•clear that, as to most of the stoves which 
'they had made, they had avoided the opera- 
tion of the patent, seems, at ffirst view, one 
lof hardship; but, if that is so, the defendants 
have brought it upon themselves, by their 
«wn negligence, or by relying on a degree of 
vigilance, study and accuracy on the part of 
tlieir several counsel, which they now tlunk 
was inadequate to their protection. No case 
has been referred to which, in any degi'ee, 
tends to sanction the latitude of indulgence 
wliich the defendants here seek. Cases are 
numerous tending in the other direction, of 
which India B. Co. v. Phelps [Id. 7,025], 
Jiltchcock V. Tremaine [Id. 6,540], Prevost y. 
Gratz [Id. 11,406], and Livingston v. Hubbs, 
"3 Johns. Ch. 124, are examples." The same 
principle is foimd in "Webster Loom Co. v. 
Higgins [Case No. 17,341], in this com-t. The 
case of Cutler v. Rice, 14 Pick. 494, was one 
of a different Idnd, and the decision was put 
on the gi'ound of surprise. 

The foregoing remarks are based on the 
assumption that the matter now sought to be 
introduced would, if it had been in the case, 
have led to a decision in favor of the defend- 
ants. It is well settled, that, in tlie case of 
an application, on the grotmd of newly dis- 
-covered evidence, to vacate the decree in an 
equity suit on a patent, and allow the answer 
to be amended and the case to be retiied, the 
application can be granted only "for the 
.gravest reasons and the plainest proof of the 
sufficiency of the newly offered evidence to 
lead the coiu:t to a different result." Buerk 
v. Imhaeuser [Case No. 2,107]. An examina- 
tion of the text of the Dupas and De Lignac 
;patonts, in connection with the affidavit of 



Mr. Copsland, leaves it in great doubt whether 
the plaintiffs' invention is anticipated or 
whether tlie defendants' structure is describ- 
ed by Bupas or De Lignac. This is my conclu- 
sion, after considering Mr. Renwick's affi- 
davit. The ori^al patent to Dupas refers 
to a way of opening a ,box oy means of an 
iron wire, with a looped end, soldered on the 
cover of the box, but no sufficient or detailed 
description is given. The addition to the 
Dupas patent refers to a mode of closing tlie 
entire end of a box by applying a thin plate 
soldered on such end, with a wu'e ring at- 
tached to one end of such plate; and, as Mr. 
Gopeland says, there is also indefinitely de- 
salbed. what appears to be a naxTow band 
of thin metal, with a wire terminating in a 
ring, the band of metal and the wu*e being 
both of them soldered their entire length to 
the exterior of the box. Mr. Copeland says: 
"In my opinion, neither the patent nor the 
addition describes any device with language 
sufficientiy explicit to enable that particular 
thing to be constinicted by a mechanic, witii 
the exception, perhaps, of the plate furnished 
with a ring and closing the entire end of the 
box. It does not, in my opinion, describe the 
invention of the complainants herein." There 
is no evidence in the case which outweighs 
this opinion of Mr, Copeland's, and my judg- 
ment concurs with his. 

, As to the original patent to De Lignac, it 
describes the insertion of "a band of lead or 
pewter, easily cut, between the box and its 
cover. The first addition is of no importance 
to this case. The second addition is stated, 
in the tiUe, to consist "of a tin band added to 
the lead hoop." The text says: "As it has' 
occurred that boxes having lead or pewter 
hoops have been damaged by shocks with the 
tin portions of the boxes, I have been obliged 
to protect the pewter or lead by a more re- 
sistant metal. I have accomplished this in 
sUghtiy modifying my style of hooped boxes, 
sufficientiy, however, to render this addition 
to the patent already taken deemed necessary. 
I have replaced the lead and pewter hoops by 
a tin band of nearly the same width as the 
latter. Then I have plentifully soldered this 
band with lead on the imder side to the out- 
side of the cover and of the body of the box. 
Here the lead solder replaces the original 
hoop of the first patent, in bon'owing from the 
tin which covers it its resistance to shock. I 
have been careful to keep the tin band about 
two centimetres larger than the outer cir- 
cumference of the box, so tiiat the end of the 
band, which I terminate by a ring or loop, 
covers about two centimeti-es of the part 
fii'st soldered. When the box is closed, on 
grasping the ring and pulling, the lead will 
be easily torn, as, in the former inst'inces, it 
was easily cut" Mr. Copeland's view of 
this language is, that it says that the band of 
lead to be protected may be replaced by a 
thick coating of lead solder applied to tlie 
under side -of the tin band, which is then 
soldered to the cover and the box, so that, on 
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removing the tin band, the cover is stiU 
united to the box, as before, by the lead or 
other soft metal, which may be easily cut 
Mr. Cop eland says: "In my opinion, it 
neither describes nor suggests the invention 
of the complainants; and, in fact, in placing 
the lead or solder under the band, it does 
purposely what the complainants intended to 
avoid." To say the least, tlie description is 
ambiguous. It clearly describes a band of 
tin lined with lead to close a can. This is 
not the plaintiffs' structm-e, nor the defend- 
ants', as was held by Judge Wheeler. 
The application is refused. 

[NOTE. The decree here soujrht to be re- 
viewed was subsequently ameuded, on defend- 
ants' application. 8 Fed. 43i.] 



Case Wo. 3,744. 

In re DE FORD. 

[18 N- B. E. (1879) 454.] * 

District CJourt, W. D. Tennessee. 

Involuntary Baxkkuptct — Register's Powers. 

The register has power to make a valid adju- 
dication in an involuntary ease where the al- 
leged bankrupt has made default. 

By T. J. Latham, Register: To the Hon. 
E. S. Hammond, Judge of said Com't: Julius 
Bamberger and others filed their compulsory 
petition in baulvruptcy in this case July 1, 
1878, on which day your honor directed that 
the order to show cause issue; which petition 
and order are herewith referred. The order 
was made retm'nable July 10, 1878, but subse- 
quently, viz., July 3rd, another order was 
made, changing the return day to July 16, 
1878. The order to show cause is on file, re- 
tm-ned duly executed. On the 27th day of 
July, 1878, S. W. Hatchett, a register of 
this court, by order signed by him, adjudi- 
cated said O. H, De Ford a bankrupt, which 
order of adjudication is herewith referred. I 
am asked to certify to your honor the ques- 
tion as to whether the register had the power 
to make a valid adjudication, this being a 
case of compulsory bankruptcy. By section 
4 of the bankrupt act [of 1867 (14 Stat. 519)], 
it is enacted that registers shall have pow- 
er to make adjudication of bankruptcy, 
"provided, however, that notliing in this sec- 
tion contained shall empower a register to 
commit for contempt or to hear a disputed 
adjudication." Sup. Ct. Rule No. 4 provides 
' that "upon the flhng of a petition in case of 
voluntary banla'uptcy, or as soon as any ad- 
judication of bankruptcy is made upon a 
petition filed in case of involuntary bank- 
ruptcy, tlie petition shall be referred to one 
of the registers in such manner as the dis- 
trict court shall direct." While section 4 
of the act seems to clearly imply that the reg- 
ister may make all uncontested adjudica- 
tions, rule 4 seems to imply with equal clear- 
ness that he can have no power in case of 
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involuntary banknaptcy until after adjudica- 
tion. But it must be observed mat rule 4 
contemplates that a compulsory petition will 
necessarily be contested, which is fai' from 
being the case, and the supreme court clearly 
recognizes this fact, and provides accordingly 
in framing the forms and orders for enforc- 
ing the provisions of the act At the foot of 
form 60, they say: "If default be made by 
the debtor to appear piu'suant to the order 
upon a creditor's petition, the subsequent 
order may be made hy a register in bank- 
ruptcy." Considering that this note is not only 
last in order of all the provisions on this 
point, but made with the attention of the 
supreme com't directed particularly to the 
question now under discussion, it seems to 
me they could have had but one object, and 
that to free tlie question from doubt. The 
order of adjudication was directly before 
them, and they plainly provide that, in case 
of defaidt by the debtor, that "order may be 
made by a register in bankruptcy." In this 
case the order of yom* honor was a clear 
recognition of the sufficiency of the charges 
in the petition. If proved, they would es- 
tablish a case of bankruptcy. A denial 
would raise a contest which only the dis- 
trict judge could hear. Default was an ad- 
mission that there was no defense, and that 
consequently he was a confessed bankrupt,, 
and there could be no contest Clearly the 
district judge could have made the adjudica- 
tion at chambers, because of the default; 
and, for the same reason, if the supreme 
court form 60 means anything, it is that 
there being default the "order may be made 
by a register in banlu'uptcy." Such, too. 
has been the uniform practice of this court 
under the construction given by his honor,. 
Judge Tl-igg. 

L. and E. Lehman, for petitioning creditors. 

HAMMOND, J. I concur with the register 
in the foregoing opinion. Section 499S, Rev. 
St, is a clear gi-ant of power to the register 
to make adjudications of bankruiJtcy in cases 
unopposed. There is no more of an anomaly 
in the exercise of such a power by that officer 
than in its exercise in any other matter in an 
involuntary case where tliere is no contests 
General order No. 4, and form No. 60, with 
its note 1, taken together, mean only that 
thei-e shall be no reference in a contested 
case of involuntary bankruptcy until after 
adjudication. When the alleged banla-upt 
sufCers a default, the com't may refer the case 
to the register to enter the order of adjudica- 
tion, because it appears that there is no op- 
position. As soon as a contest arises in any 
matter before the register, the act makes am- 
ple provision for its decision by the court 
Rev. St. § 50U9. My learned predecessor made 
a general order referring all involunfciry 
cases, where default was made upon the order 
to show cause, to the register, and authorized 
him to make adjudication, it being then an 
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uncontested matter. It was a convenient 
and necessary practice, as he was necessarily 
often absent at long intervals from eacli of 
the three judicial districts of which he had 
ehai'ge. I have no doubt of his power to 
make that order, and I shall not distm-b it. 
The aiiplication to vacate the former order 
of adjudication is therefore denied. The 
derk will cei-tify this opinion to the register. 



Case ISTo. 3,745. 

In re DB FOREST. 

[9 N. B. R. 278.] ^ 

District Court, N. D. Ohio. 1874. 

iKVOLU.NTAUr BANKRUPTCY — CHAKACTEU OF PKO- 

ceeding-Jdry Tkial— New Tuial. 

1. A proceeding to have a debtor adjudged 
bankrupt is a civil and not a criminal proceed- 
ing. 

2. Where a debtor denied the alleged acts of 
bankruptcv and demanded a jury trial, and up- 
on such trial the jury found tlie facts alleged 
in the petition were untrue, held, the district 

•court has the same power over verdicts render- 
ed in such cases as courts of common law, and 
may, on proper cause shown, set them aside and 
order a new trial. 

■ [Cited in Re California Pac. R. Co., Case No. 
2,315.] 

In banlcruptcy. 

WELKER, District Judge. R. A. De For- 
est having filed his answer denying the acts 
of bankruptcy charged against him in the 
petition, demanded a trial thereof by a jury. 
At the last term of this court a trial was had 
before a juiy and a verdict returned that the 
facts set forth in the said petition were not 
true; thereupon, on motion of petitioners, the 
verdict of the jury was set aside by the court 
and a new trial ordered for reasons alleged 
in the motion. De Forest then filed a motion 
asking the com't to set aside its order setting 
aside the verdict as above stated, and asking 
that the proceedings in bankruptcy be dis- 
missed, because the jmy had dedded in his 
favor on the issue submitted to them. 

The question now submitted to me on the 
last motion is, whether the district comrt was 
authorized to set aside the verdict jot the jury 
and grant a new trial when the verdict was 
so in favor of the alleged bankrupt. The 
forty-first section of the bankrupt law [of 
18G7 (14 Stat 537)], among other things, pro- 
vides: "That if upon such hearing or trial- 
tlie debtor proves to the satisfaction of the 
corurt or jury, as the case may be, that the 
facts set forth in the petition are not true, 
* * * the proceedings shall be dismissed 
and the respondent shall recover costs." 
Under this section it is daimed the court has 
no discretion in setting the verdict aside, but 
if such finding be for the debtor a dismissal 
must foUow the verdict as a matter of com-se. 
It will be found that the forty-second section 
also provides: "That if the facts set forth in 

^ [Reprinted by permission.] 
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the petition are found to be true, * * * 
the court shall adjudge the debtor to be a 
bankrupt, &c." The construction of these 
two sections, then, raises the question, wheth- 
er the court has the authority to set aside the 
verdict of a jury in the tilal of chai-ges of 
bankruptcy, whether the finding be for the 
debtor or against him. The debtor, however, 
insists that the proceedhigs against him are 
quasi criminal, and a verdict of acquittal en- 
titles him to a discharge. This claim is not 
tenable. It does not involve any charge of 
ci'ime and is, like eveiy other question of fact, 
to be dedded by weight of evidence, and tried 
like any civil case. Questions of fraud do 
not necessarily involve a*ime, and none of the 
acts of bankruptcy set forth in the law con- 
stitute a charge of crime against a debtor. 

The district court has criminal and dvil 
jurisdiction triable by jmy. Provisions are 
made in the statute for attendance of jiu'ies 
at the terms of the com-t, and it possesses full 
power in the trial of criminal and civJ cases 
to try cases hj juries, and if it were not for 
constitutional restrictions the same powei- 
could be exercised in criminal cases. In case 
of acquittal, the constitution protects a de- 
fendant from a second trial for the same of- 
fence. It is exercised in cases of conviction. 
Incidental to the trial of jm*y causes, all com'ts 
of record, imless specially restricted from its 
exercise, possess the power of revising ver- 
dicts of juries, and setting them aside, in all 
civil cases in its discretion. This com-t is not 
one created by the bankrupt law, with only 
such special powers as are conferred therein. 
It existed before its passage. The banki-upt 
law, therefore, in the first section, provides: 
"That the several distiict com'ts of the United 
States be, and they hereby are, constituted 
com'ts of bankruptcy, and they shall have 
original jmisdiction in their respective dis- 
tricts in all matters and proceedings in bank- 
ruptcy; and they are hereby authorized to 
hear and adjudicate upon the same according 
to the provisions of this act." The forty-first 
section provides, also, that if the debtor, in 
writing, demands a jury trial, the court shall 
order a trial by jmy at the first term of the 
com:t at which a jury shall be in attendance, 
to ascertain the fact of such alleged bank- 
ruptcy. This imphes a jm-y trial, like any 
other case, to ascertain the facts charged 
against the debtor, and subject to thecoatrol of 
the court in its disci-etion in the way adopted 
in the usual practice of courts. It is made 
the duty of the com-t to enter judgment on 
the retm*n of verdicts of juries in all cases, 
but this has never been held to mean that the 
com-t has no autliority to set aside verdicts 
in its discretion. There is no positive restric- 
tion in the bankrupt law, to the com-t exer- 
cising the authority and power, to set aside 
verdicts and grant new trials. Again, the dis- 
trict court exercises not only statutory, but 
common law powers within its jurisdiction j 
and where issues of fact are made entitling 
parties to a trial by jui-y, such trials are con- 
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ducted according to the course of the common 
law. I am of the opinion, therefore, that the 
order made in district court by my predeces- 
sor, Sherman, District Judge, setting aside 
the verdict in this case, was within the au- 
tliority and power of the court, and overrule 
the motion to set it aside. 

INOTB. For an opinion rendered in this 
case on a motion to attach witnesses for diso- 
bedience of subpoenas, see Case No. 4,173.] 
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Case Ko. 3,746. 

DE FOREST et al. v. KEDFIELD. 

[4 Blatehf. 478.] ^ 

Circuit Court, S. D. New Yorli. Dee. 29, 1860. 

Custom* Duties — Depkeciated Foreign Cdk- 
iiENCY— Regulations by Piiesjdext— Coxsulak 
Cektifjcate as Kvjdence. 

1. Under the proviso to the 61st section of the 
act of March 2, 1799 (1 Stat. 673j, which au- 
tliorzes the president to malie fit and proper 
regiihitions for estimating the duties on im- 
ported goods, in respect to which the cost shall 
be exhibited in a depreciated foreign currency, 
the president cannot fix an arbitrary value to 
suoh foreign currency, without regard to its 
intrinsic value, as compared with the money of 
the United States. 

2. A consular certificate, attached to an in- 
voice, as to the value of the foreign currency in 
which tli^ invoice is made out, is only prima 
facie evidence of such value, and may*be con- 
tradicted by the importer. 

3. An importer being required, under the 36th 
section of the act of March 2, 1799 (1 Stat. 
(555), to specify, in his entry, the species of mon- 
ey in which the invoice is made out, and it be- 
ing required, by the 2d section of the act of 
March 3, 1801 (2 Stat. 121), that the invoices 
of goods subject to ad valorem duties, shall be 
made out in the currency of the country from 
which the imporration is made, and shall con- 
tain a statement of the actual cost in such cur- 
rency, without resi>eet to the value of the coins 
of the United States in such country, and it be- 
ing provided by the 61st section of the act of 
March 2, 1799 (1 Stat. 673), that all denomina- 
tons of foreign money not therein enumerated 
shall be estimated in value, as nearly as may 
be, according to the intrinsic value thereof com- 
pared with money of the United States, an im- 
porter, whose invoice and entry are correctly 
made out in a denomination of foreign money 
not enumerated in said 61st section, is entitled 
to have the value of his goods estimated, for 
the purposes of duties, according to the intrin- 
.sic value of such foreign money compared with 
the money of the United States. 

This was an action against [Heman J. Red- 
field] the collector of the port of New York, 
to recover back an excess of duties, paid un- 
der protest, upon numerous importations of 
merchandise, during the years 1853, 1854, 
1855, and 1850, from the island of Porto Rico, 
a part of the Spanish dominions. The plain- 
tiffs [George B. De Forest and others] claim- 
ed that the merchandise was invoiced at the 
legalized nominal cuirency of Porto Rico, 
called Macuquino currency, and that $1.12% 
of said currency was intrinsically worth on" 
ly one of the dollars of the United States, 
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of the weight of 412^ grains, and of the 
fineness of 90 grains of standai-d silver. It 
appeared, that the silver coins of Spanish 
America were formerly of various shapes, be- 
ing melted and then flattened and clipped 
until they were of the requisite weights. 
They were then stamped with given devices, 
to show their values and the republics in 
which they were coined. These coins were 
neither round nor flat, and were easily less- 
ened in weight by clipping, by which their 
inti-insic value was greatly reduced. In this 
clipped condition, they were many years ago, 
introduced into the Island of Porto Rico, and 
were known and circulated as Macuquino 
coins. In 1843, the royal authorities of that 
island, having assayed said coins, decreed 
that they should be a legal tender at the 
rate of 112% Macuquino doUars to 100 Unit- 
ed States or Spanish silver dollars then in 
existence, although the decree was not gen- 
erally promulgated until 1853. From that 
time, all business ti-ansactions on the island 
were governed and controlled by that decree, 
until the close of the year 1857, when the 
authorities of Porto Rico called in from cir- 
culation all the genuine Macuquino coins, 
and paid for them at the aforesaid rates. 
After the United States, under the acts of 
February 21, 1853, and March 3, 1853 (10 
Stat 160, 188, 189), coined and issued half 
dollars and other smaller fractional parts of 
a dollar, of the standard fineness but less 
than the standard weight (206% gi-ains) fixed 
for the half dollar by the act of January 18, 
1837 (5 Stat 137), reducing the weight to 
192 gi-ains for the half dollar, and in the 
same proportion for the lesser fractional 
parts of a dollar, these new coins were in- 
troduced into Porto Rico. Thereupon, the 
royal authorities of the island caused them 
to be assayed, and, under date of March 
20th, 1854, issued a decree, that these new 
fractional coins of the United States should 
circulate and be received by the inhabitants 
and royal treasury of the island at the rate 
of 54-100 Macuquino currency to 48-100 of 
the United States or Spanish standard silver 
dollar. As soon as information of this de- 
cree was received at the United States ti-eas- 
ury department the secretary of the treas- 
ury issued the following circular: "General 
Insti'uctions to Collectors and Other Officers 
of the Customs. Macuquino Currency. No. 
22. Ti-easmy Department May 1st, 1854. 
Sir: Since the date of the general instruc- 
tions No. 21, transmitted to you on the 10th 
ultimo, this department has been advised, by 
the consul of the United States at St Johns, 
in the island of Porto Rico, that tlie authori- 
ties of that island had determined, on the 
20th of March last, that after that date, the 
value of the silver dollar of the United States, 
of the coinage of 1853 and after, should be 
at the rate of one hundred and eight cents 
Macuquino, or eight per cent, premium over 
the Macuquino currency of the said island 
of Porto Rico. You will be regulated ac- 
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cordingly, in your estimate of duties on in- 
voices of goods from said island arriving at 
your port James Gutlirie, Secretary of the 
Ti*easm*y." Before the issuing of this circu- 
lar, the defendant had exacted from the 
plaintiffs duties on merchandise invoiced In 
-Macuquino cm-rency, at tiie rate of 106^ dol- 
lai-s of that currency to 100 United States 
dollars. These duties were paid under pro- 
test. After the issuing of the circular, the 
defendant exacted from the plaintiffs duties 
on goods thus invoiced, at the rate of 108 
Macuquino to 100 United States dollars. 
These duties, also, wei-e paid under protest 

John S. ^ilcCulloh, for plaintiffs. 
James I. Roosevelt, Dist. Atty., for defend- 
ant. 

SMALLEY, District Judge. Were the ex- 
actions which were made by the defendant 
before the issuing of the treasury cireulai- of 
May 1st, 1854, and those made hy him under 
the circular, in accordance with the law or 
in violation thereof?. The 3Gth section of the 
act of March 2, 1799 (1 Stat 655), provides, 
that the owner, consignee or factor, &c., 
shall make entry in writing, &c., "particu- 
larly specifying the species . of money in 
which the invoices thereof are made out" 
The 2d section of the act of March 3, 1801 
(2 Stat 121), provides, that "from and after 
the thirtieth day of June next, the invoices 
of all goods imported into the United States 
and subject to a duty ad valorem shall lie 
made out in the currency of the place or 
country fi"om whence tiie importation shall 
be made, and shall contain a true statement 
of the actual cost of such goods in such for- 
eign cuiTency or cm-rencies, without any re- 
spect to the value of the coins of the United 
States « * * in such foreign place or 
counti-y." The 61st section of the act of 
March 2, 1799 (1 Stat 673), fixing the value 
of certain foreign coins and currencies, 
among which the Macuquino currency is not 
enumerated, provides, that "all other denom- 
inations of money shall be estimated in 
value, as neai'ly as may be, according to the 
inti'insic value thereof compared with money 
of the United States." It is conceded, tbat 
the plaintiffs' invoices were correctly made 
out according to the 36th section of the act 
of March 2, 1799, and the 2d section of the 
act of March 3, 1801; and the evidence 
shows conclusively and without conti-adic- 
tlon, that the difference between the intrinsic 
value of the Macuquino currency and the 
money of the United States, was 12Y2 per 
cent, as claimed by the plaintiffs, instead of 
CiYi or 8 per cent, as insisted upon by the de- 
fendant 

' It is quite evident, that the treasury cu:cu- 
lar of May 1, 1854, originated in a miscon- 
ception of the royal decree of Porto Rico, of 
March 20, 1854, and was issued, as appears 
from the circular itself, on the supposition 
that said decree extended to the standard 



(Case No. 3,746) BE FOREST 

silver dollar of the United States, when, in 
point of fact it was expressly limited to the 
half dollar and the lesser fractional pai'ts 
thereof. But is argued, that, under the pro- 
viso to the 61st section of the act of 1799, 
the circular of the secretary of the ti'easury, 
of May 1, 1854, with the regulation therein 
promulgated, is conclusive upon the rights of 
the plaintiffs, although it may have, origi- 
nated in error, and although the statements 
in it are unfounded. That proviso reads, 
"that it shall be lawful for the president of 
the United States to cause to be established 
fit and proper regulations for estimating the 
duties on goods, wares and merchandise im- 
ported into the United States, in respect to 
which the original cost shall be exhibited in 
a depreciated currency, issued and circulated 
under authority of any foreign government." 
The plaintiffs' counsel insist, that the phrase 
"depreciated cm-rency" is not applicable to 
the Macuquino coins, but that such coins 
were what is known as "scaled" or "light- 
ened" coins, as defined in the 3d section of 
the act of April 21, 1806 (2 Stat 405). But, 
in the view I take of the case, it is uiin:ces- 
sary to consider how that term should be 
construed. 

We have already seen, that the law makes 
it imperative upon the importer to make, in 
his invoice, a ti'ue statement of the actual 
cost of the goods in the currency of the 
counti-y from which they are imported, with- 
out respect to the coin of the United States. 
Was it intended, by conferring the power to 
establish "fit tmd proper regulations," to en- 
able the president, through the secretary of 
the ti'easm'y, or otherwise, to fix an arbi- 
trary value to such foreign coin, without re- 
gard to its intrinsic value, as compared witn 
the money of the United States? If so, he 
might, at his pleasure, increase or diminish 
the rate of duties, accordingly as he might 
happen to favor a high or low tariff, or as he 
might think the exigencies of the occasion 
required, without regard to the legislative 
branch of the government If he could 
thereby change the intrinsic value of for- 
eign coin, 61/4 or 4 per cent, he might 
15 per cent It would, in effect, enable 
him to make or remake the revenue laws, 
not only without consulting, but in defi- 
ance of, the senate and the house of repre- 
sentatives. No such consti'uction ever has 
been, or can be, given to the words in ques- 
tion, by any judicial tribunal. They wei-e 
intended to authorize the president to make 
"fit and proper regulations," to sustain and 
carry out the revenue laws relating to foreign 
coins, and not to violate them. It can only 
be regarded as matter of surprise, that, 
under our federal constitution, any high of- 
ficer of the government should have claimed 
for the president any such extraordinary 
power, and it is not understood that tho 
then secretary of the ti'easury did. 

It is also argued, that some of the consular 
certificates attached to the plaintiffs' in- 
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voices, state the value of the Macuquino 
ourrency to be 6^4 and others 8 per cent, less 
than the United States dollar, and that such 
certificates are conclusive as to such value 
and cannot be conti'adicted.- Many of the 
certificates, however, state the difference to 
be 121^ per cent, as the fact really was. It 
appears, from the proofs, that such certifl- 
<?ates as stated it at less than 12^2 per cent 
were framed and issued under orders from 
the ti-easury department This position of 
the defendant is not tenable. The law 
makes it necessai'y, that the importer should 
procure the certificate of the United States 
consul or commercial agent at the foreign 
port from which the goods are shipped, not 
only as to the value of the foreign currency 
in which the invoice is made out, but as to 
the value of the goods in such port, and 
without it they cannot be entered at the cus- 
tom-house at all; but it has never been con- 
sidered tliat such certificate was more than 
prima facie evidence, either as to the value 
of the currency or of the merchandise. It 
would be singula!*, indeed, if the certificate 
of such inferior ofiicers of the government 
in relation to questions of fact could be held 
to conclude the party against whom they 
were presented from showing the truth. . 

Again, it is contended, that the protests, or 
at least some of them, are too vague and in- 
definite, and do not set out distinctly that 
the inti'insic relation between the Macuquino 
currency and the United States standard 
dollar is as 112% to 100. This objection is 
not sustained by the papers. In all that 
have been submitted to the court, the differ- 
ence between the two currencies is clearly 
and specifically stated. The plaintiffs must 
have judgment for the excess of duties ex- 
acted and paid under protest, being the dif- 
ference between the Macuquino em-rency as 
estimated and insisted upon by the defend- 
ant, and the intrinsic value thereof as before 
stated. 
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Case No. 3,747. 

In re DE GIACOMO. 

[12 Blatchf. 391; ^ 21 Int. Rev. Ree. 205.] 

Circuit Court, S. D. New York. Dee. 24, 1874. 

ExTjjADiTiox Treaties — Ex Post S'acto Opera- 
Tiox— Right of Asylum— Coxstitutioxal Law. 

1. Under the convention for the extradition 
of fugitives from justice, between the United 
States and Italy, concluded March 23, 18GS (15 
Stat. 629), a person may be surrendered for the 
crime of murder committed in Italy before the 
making of the conTention. 

2. The various extradition treaties between 
the United States and foreign countries exaniin 

' [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



ed, with a view of showing that some, on their 
face, exclude surrender for prior crimes, while 
others do not, and that prior crimes are in- 
cluded, where the laniniage is capable of a con- 
struction including them, unless they are ex- 
pressly excluded. 

3. A person who has committed a crime 
abroad, and '•ome to the United States before 
the mailing of an extradition treaty covering a 
surrender for such crime, has not thereby ac- 
quired a right of asylum of which he cannot be 
deprived 

4. The restrictions in article 4 and article 5 of 
the amendments to the constitution of the Unit- 
ed States, ha\e no relation to the subject of ex- 
tradition, as regulated by the convention with 
Italy and by statute. 

5. Such convention, construed as covering the 
ease of a crime committed before the treaty was 
made, is not open to the objection that it is a 
bill of attainder, or an ex post facto law, within 
the meaning of article 1, section 9, of the con- 
stitution of the United States. 

Francis O. Bowen, for the prisoner. 
Frederic R. Coudert, for the Italian gov- 
ernment 

BLATCHFORD, Distinct Judge. This is a 
writ of habeas corpus to inquire into the 
legality of the an-est and detention of Angelo 
de Giacomo, surnamed Ciccariello. He is in 
the custody of the marshal of the 'United 
States for this district, under a warrant is- 
sued by a United States commissioner, on the 
25th of September, 1874, in proceedings for 
extradition instituted under the provisions 
of a convention for the siu-render of crim- 
inals, concluded between the United States 
and the King of Italy on the 23d of March, 
1S6S (15 Stat 629). This convention is one 
of those which requires that a requisition, 
accompanied by certain specified papers, 
must first be made by the proper diplomatic 
agent of the foreign power, for the surren- 
der of the fugitive from justice, and that 
then the president of the United States may 
"issue a waiTant for the apprehension of the 
fugitive, in order that he may be brought be- 
fore the proper judicial authoritj' for exami- 
nation." The proceedings before the commis- 
sioner are before this court, on a writ of cer- 
tiorari. On the application of the minister 
from Italy, the department of state or the Unit- 
ed States, on the 9fh of September, 1874, is- 
sued the usual mandate or wai-rant, autlioriz- 
ing proceedings to be had for the apprehen- 
sion of the prisoner for the crime of mm*- 
der, and for his examination as a fugitive 
from justice from Italy, with a view to his 
sm-render pursuant to said convention. On 
the complaint of the consul general of Italy 
at New York, sworn to on the 24th of Sep- 
tember, 1874, the commissioner issued the 
warrant on which the prisoner is held by 
the marshal. The complaint sets forth, tliat 
the prisoner, on the 29th of August, 1867, 
wUfully and maliciously killed one Airgliauo, 
at or near San Simeone, in the kingdom of 
Italy, and refers for particulars to a war- 
rant for the arrest of the prisoner, issued 
at Naples on the 17th of March, 1869, which 
accompanies the complaint The prisoner 
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was arrested, and was brought before the 
-commissioner on the 24th of October, 1874. 
The proceedings were adjourned from time 
to time until the 17th of November. On 
tliat day, the counsel for the prisoner ob 
Jected before the commissioner, to any fur- 
ther proceeding in the case, on the ground 
that there was no treaty for extradition be- 
tween the United States and Italy at the 
time the alleged offence was committed. The 
objection was overruled by the commissioner. 
Thereupon the proceedings were adjourned 
to a future day, and this writ of habeas 
corpus was gi-anted. The only question raised 
upon it is the jone so raised before the commis- 
sioner. 

The warrant of arrest issued at Naples 
•shows that the prisoner was indicted for the 
offence in question, at Naples, on the 19th 
of March, 1869, and that the warrant of 
aiTest was issued on the same day. It does 
not appear that he has been convicted. The 
mandate from the department of state sets 
forth that the prisoner is "charged with the 
-crime of mm'der." The convention provides 
(article 5) that, "if the person whose extiu- 
dition may be asked for shall have been con- 
victed of a crime," an authenticated copy of 
the sentence of the com't in which he may 
have been convicted shall accompany the 
requisition; that, when he "shall have been 
merely charged with crime," an authenti- 
cated "copy of the warrant for his arrest 
in the counti-y where the crime may have 
"been committed, or of the depositions upon 
which such warrant may have been issued, 
must accompany the requisition;" and that 
then the president may "issue a warrant for 
the apprehension of the fugitive, in order 
that he may be brought before the proper 
Judicial authority for examination." 

The preamble of the convention sets forth, 
that it is expedient "that persons convicted 
•of, or charged with, the crimes hereinafter 
specified, and being fugitives from justice, 
should, under certain circumstances, be re- 
ciprocally delivered up." The 1st article 
^ets forth that the two governments "agree 
to deliver up persons who, having been con- 
victed of, or charged with, the crimes speci- 
"fied in the following article, committed with- 
in tlie jm'isdiction of one of the conti-acting 
parties, shall seek an asylum or be found 
within the territories of tlie other." The 2d 
-article provides, that "persons shall be de- 
livered up who shall have been convicted of, 
or be chai-ged, according to the provisions 
of this convention, with any of the follow- 
ing crimes," including murder. The 3d ar- 
ticle provides, that "the provisions of this 
treaty shall not apply to any crime or offence 
-of a political character, and the person or 
persons delivered up for the crimes enume- 
rated in the preceding article shall in no 
case be tried for any ordinary crime com- 
mitted previously to that for which his or 
their sm'render is asked." 

The expression, "persons convicted of, or 



charged with, the crimes hereinafter speci- 
fied, and being fugitives from justice;" and 
the expression, "persons who, having been 
convicted of, or charged with, the crimes 
specified in the following article, committed 
within the jurisdiction of one of the con- 
tracting parties, shall seek an asylum or be 
found within the territories of the other," 
and the expression, "persons * * * who 
shall have been convicted of, or be charged, 
according to the provisions of this conven- 
tion, with any of the following crimes," are 
expressions which are as properly used to 
include crimes already committed as crimes 
to be afterwards committed. That the con- 
vention applies to future crimes, even if it 
does not apply to past crimes, and that the 
expressions just quoted apply to future 
crimes, even if they do not apply to past 
crimes, are propositions not disputed and not 
to be disputed. In other words, it is not, 
and could not, be contended, that the conven- 
tion applies only to crimes committed be- 
fore the making of the convention. The 
preamble to the convention says, that it is 
made "with a view to the better administra- 
tion of justice, and to the prevention of 
crimes" within the "respective territories 
and jurisdiction" of the two governments. 
Justice may be better administered, and 
crime may be prevented, as consequent upon 
extraditing a person for a crime committed 
before the making of the treaty, quite as 
much as consequent upon exti-aditing a per- 
son for a crime committed after the making 
of the treaty. The expression, "a person 
charged witii murder and being a fugitive 
from justice," does not require that the per- 
son shall commit the murder in the future. 
If he has committed the murder and fled 
from justice before the making of the treaty, 
and is, after the making of the ti-eaty, 
charged witii the crime, he answers the de- 
scription of "a person charged with murder 
and being a fugitive from justice." The ex- 
pression, "a person who, having been 
chai'ged with murder, committed in Italy, 
shall seek an asylum, or be found, within 
the United States," does not require that 
the person shall commit the murder in the 
future. If he has committed the murder in 
Italy before the making of the treaty, and 
is, after the making of the treaty, charged 
with the crime, and found within the United 
States, he answers the description of "a per- 
son who, having been charged with murdei-, 
committed in Italy, shall be found within 
the United States." And. even thougli he 
fled from justice before tiie making of the 
ti'eaty, and, before the making of the ti"eat3% 
came into tiie United States with a view of 
obtaining an asylum there, and remained 
there permanently, after coming there, until 
found there after the making of the treaty, 
he was at all times a fugitive from justice, 
after he first fled, and continued to be such 
down .to the time of his being found within 
the United States, and is such when so 
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found, and he was at all times the seeker of 
an asylum within the United States, after 
his first arrival there, down to the time of 
his ho'mg found there, and is such when so 
found. He does not seek such jisjlum only 
at the moment when he first reaches our 
shores. The word "asylum" includes not 
only place, but, also, shelter, security, pro- 
tection; and a fugitive seeks such asylum 
at all times when he claims the use of the 
territories of the United States as an asylum. 
The expression, "a person shall he delivered 
up, who shall ha charged with murder," and 
tlie expression, "a person shall be delivered 
up, who shall have been charged with mur- 
der," do not require that the person shall 
commit the murder in the future. If he has 
committed the murder in Italy before the 
making of the treaty, and is, after the mak- 
ing of the treaty, charged with the crime, he 
answers the description of "a person who 
shall be charged with murder," and the de- 
scription of "a person who shall have been 
charged with murder." 

Anotlier mode of stating the question leads 
to the same result. If the contracting par- 
ties had been advised, when making the 
treaty, that this particular murder had been 
committed by the prisoner, and that he had 
fled to the United States, but had neither 
been convicted of the crime nor formally 
charged with it, and had designed to use lan- 
guage, in the treaty, which would provide 
for the extradition of the prisoner, when he 
should be formally charged with the crime, 
and his surrender be asked for, they could 
not have used language more aptly chosen 
to carry out such design, than that which 
is used in the treaty, the same language be- 
ing intended to cover also future crimes. 
Hence, in the preamble, they say they de- 
sign to deliver up persons convicted of or 
charged with murder, which includes per- 
sons thereafter to be convicted and persons 
thereafter to be formally charged, but covers 
crimes committed before the making of the 
treaty. Then, in the 1st article, they agree 
to deliver up persons who, having been con- 
victed of or charged with murder, commit- 
ted within the jurisdiction of one govern- 
ment, shall be found within the territories of 
the other, which includes persons thereafter 
to be convicted and thereafter to be formally 
charged, but covers crimes committed be- 
fore the making of the treaty. Then, in the 
2d article, they contract that persons shall 
be delivered up, who shall have been con- 
victed of or be charged with murder, which 
includes persons thereafter to be convicted 
and thereafter to be formally charged, but 
covers crimes committed before the making 
of the treaty. 

The foregoing considerations lead to the con- 
clusion, that there is nothing in this convention 
which excludes exti-adition for crimes previ- 
ously committed, and nothing inconsistent 
with a constraction of the convention, that 
such crimes are included within the conven- 



tion, and were intended to be so included. 
But, the correctness of this conclusion be- 
comes more apparent, when, on a comparison, 
of tills convention with other exti-aditioii 
ti'eaties made by the United States, it is seen 
that there are some of such ti'eaties made 
before and some since the convention in ques- 
tion, which take pains, in their language, to 
exclude prior crimes, while this convention 
contains no such exclusion. As has been al- 
ready seen, there is, in this convention, a 
limitation article, the 3d, which declares what 
the provisions of the treaty shall not apply 
to. It enumerates political offences, and then, 
provides that a person surrendered shall not 
be tried for any ordinary crime committed 
prior to that for which his surrender is asked. 
A limitation article as to offences first make& 
its appearance in the treaty with France, of 
November 9, 1843 (S Stat 582). Article 5 of 
that ti'eaty provides, that its provisions shall 
not be applied to any crimes committed an- 
terior to its date, nor to any political offence. 
In the treaty with the Swiss Confederation, 
of November 25, 1S50 (11 Stat 594), article 17 
provides, that the treaty shall not apply to- 
offences committed before its date, nor to 
those of a political character. In the ti-eatj' 
with the Two Sicilies, of October 1, 1S55 
(Id. 653), article 24 contains like provisions. 
In the ti'eaty with Austria, of July 3, 1S56. 
(Id. 692), article 1 contains like provisions. 
In the ti'eaty with Baden, of January 30, 
1857 (Id. 715), the limitation as to offences 
(article 1) only excludes those of a political 
character, and does not exclude offences com- 
mitted before the date of the treaty. In the 
treaty witli Sweden and Norway, of March 
21, 1860 (12 Stat 1126), the exclusion (ar- 
ticle 5) is only of political offences. In the 
ti-eaty with Venezuela, of August 27, 1860 
(12 Stat 1160), the limitation article (article 
30) retm-ns to the practice of excluding of- 
fences committed before the date of the 
treaty, as well as political offences. In the 
treaty with Mexico, of December 11, 1861 
(Id. 1202), the limitition article (article 6) 
excludes political offences, and the retm'n of 
fugitive slaves, and crimes committed by 
slaves, and ci'imes committed anterior to the 
date of the exchange of the ratifications of the 
treaty, which date was more than five months 
after tlie date of the treaty. In the ti-eaty 
with Hayti, of November 3d, 1S61 (13 Stat. 
728), the exclusion (article 41) is of offences 
committed before the date of the treaty, and 
of those of a political character. In the ti'eaty 
with the Dominican republic, of Febmary 
Sth, 1867 (15 Stat 489), the exclusion (ar- 
ticle 30) is in like terms. Next in order 
of time follows the treaty now in ques- 
tion, with Italy. After excluding, in three 
treaties made in 1850, 1855 and 1856^ 
offences committed before the date of the 
treaty, two treaties were made, in 1857 and 

1860, which did not exclude such offences, 
and then foiu- treaties were made, in 1860, 

1861, 1864 and 1867, excluding such offences. 



[7 Fed. Cas. page 369] 



(Case No. 3,747) DE GIACOMO 



and then this treaty with Italy was made, in 
1SG8, not excluding such offences. Here is 
evidence of intention and design in excluding 
past crimes from some treaties and not ex- 
cluding them from others, showing that the 
understanding was that past crimes would 
be included, where the language was capa- 
ble of a construction including them, xmless 
they, were expressly excluded. In all the 
treaties which do not expressly exclude them, 
the language is as apt and proper to include 
them as in this treaty with Italy. Passing 
now to treaties subsequent to that with Italy, 
the limitation ai-ticle (article 3) of the ti'eaty 
with Nicaragua, of June 25, 1S70 (17 Stat 
SIT), is precisely like that of the treaty with 
Italy. So, also, is the limitation article (ar- 
ticle 3) of the treaty with Salvador, of May 
23d, 1870 (18 Stat "Treaties," 11). But the 
like article (article 3) in the ti'eaty with Peru, 
of September 12, 1870 (18 Stat. "Treaties," 
37), excludes offences of a political character, 
and crimes committed anterior to the date of 
the exchange of the ratifications of the treaty. 
So, also, the like article (article 12) in the 
ti'eaty with the Orange Free State of De- 
cember 22, 1871 (18 Stat "Treaties," G7), ex- 
cludes offences committed before the date of 
the ti'eaty and political offences. But the 
like article (article 3) in the treaty with Ecua- 
dor, of June 28, 1872 (18 Stat "Treaties," 74), 
excludes only political offences. We then 
come to the latest published exti'adition 
ti-eaty made by the United States, that with 
Belgium, made Marcli 19, 1874 (IS Stat 
"Treaties," 120). It is substantially identical 
with the treaty with Italy, and drafted on 
the same model, except in the following par- 
ticular. The 3d article of it is in these words: 
"The provisions of this ti-eaty shall not apply 
to any crime or offence of a political char- 
acter, nor to any crime or offence committed 
prior to tiie date of this treaty, except the 
ci'imes of murder and arson; and the person 
or person delivered up for the crimes enu- 
merated in the preceding article, shall in no 
case be ti'ied for any ci'ime committed pre- 
viously to tiiat for which his or then* sur- 
render is asked." There is, in this article, 
a clear indication that the contracting parties 
understood that crimes committed prior to 
the making of the treaty would be within its 
terms, unless they should be expressly ex- 
cluded by it from its operation; that having 
in view and in mind crimes which might have 
been committed before the date of the ti-eaty, 
tiiey proceeded to declare that they should 
be excepted from the operation of the ti'eaty; 
and that then, having in view and in mind 
the crimes or murder and arson which might 
have been committed before the date of the 
treaty, they proceeded to declare that those 
two crimes, committed before the date of the 
treaty, should not be excepted from its opera- 
tion, by vhrtue of the general clause excepting 
crimes committed prior to the date of the 
treaty. The language of this 3d article of 
the ti'eaty with Belgium, in connection with. 
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the language of the prior treaties, is evidence 
of the fact that in all of tiie treaties, the 
language being such as to admit of the includ- 
ing of prior crimes, the general rule is under- 
stood by the conti-acting parties to be, that 
prior crimes are included, and that where 
they are not included it is because they are 
expressly excepted in th.e ti'eaty. 

It is not shown by the papers before the 
com-t, whether the prisoner came into the 
United States before or after the ti'eaty with 
Italy became the law of the land. But, on 
the view whicli must be taken of the case, that 
point is immaterial. The counsel for the pris- 
oner, on the assumption that the prisoner came 
into the United States before the 'ti'eaty be- 
came effective, contends that, before the ti'ea- 
ty became effective, the prisoner had acquu'ed 
a right of asylum in the United States, based 
on the fact of his having sought and acquii'ed 
an asylum there; that such right was and is 
a substantial personal right; and that such 
right cannot be taken away from the prison- 
er, by the government of the United States, 
imder a treaty which comes into operation 
after such right has been acquired. It is fur- 
ther contended, that the United States have 
no right to make a ti-eaty for exti-adition 
which shall apply to ci-imes committed be- 
fore the ratification of tiie ti'eaty; and that 
such a treaty is open to all the objections 
which apply to the enactment of an ex post 
facto law. 

While the question of the duty or obliga- 
tion of one government, independently of 
ti'eaty stipulations, to surrender to another 
government a fugitive from justice, so as to 
make a refusal to sun-ender a valid ground 
of complaint or cause of war, has been much 
discussed, and while it may not be regai'ded 
as settied, that the executive of the United 
States has the right to surrender a fugitive 
from justice, independently of statute or 
treaty, as against a claim of the fugitive 
that no such right of surrender exists, yet it 
is not to be questioned, that a treaty stipula- 
tion, on the part of the government of the 
United States, to surrender fugitives from 
justice, is a lawful stipulation, and within 
the authority of the ti'eaty making power. 
The principle on which ti'eaties for extradi- 
tion are made is, that no nation ought to 
permit its territory to be made a place of 
refuge for criminals. This principle is vio- 
lated by the mere fact of finding the fugitive 
in such territory, as a place of refuge, with- 
out reference to the particular time \Vhen the 
crime was committed. Therefore, if there be 
no aflarmative resti'iction existing, which lim- 
its the power of the government to make a 
treaty which covers the sm-render of fugi- 
tives for crimes committed before the mak- 
ing of the ti'eaty, and if the treaty, in the 
present case, covers the case of the prisoner^ 
no ground exists for his discharge. 

It am not prepared to admit that a person 
who has committed a crime abroad and fled 
to this counti'y has acquired a right of asy- 
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lum here, as a personal right, so that, under 
a subsequent law, whether treaty or statute, 
he cannot he delivered uj) as a fugitive fi*om 
justice. If there be any want of power to 
deliver him up, it must be found in a consti- 
tutional restriction upon the power to make 
a treaty, or to pass a statute, covering extra- 
dition for a crime previously committed. The 
general right to make treaties for exti'adi- 
tion, and to deliver up fugitives thereunder, 
cannot be denied to the government of the 
United States. The restriction, in article 4 
of the amendments to the constitution, 
against violating the right of the people to 
be secm-e in their persons against um*easona- 
ble seizm*es, and tiie restriction, in article 5 
of such amendments, against depriving a 
person of liberty without due process of law, 
ai-e resti-ictions which, if applicable at all to 
the subject of exti-adition, would extend to 
cases of extradition for ci'imes committed 
after the making of a treaty as fully as to 
crimes committed before. But they have no 
relation to the subject of extradition for 
crime, as regulated by the treaty in question 
tmd the statutes of tlie United States passed 
on the subject. 

But, the constitution contains (article 1, § 
0) a provision, that "no bill of attainder or 
ex post facto law shall be passed," and a pro- 
vision (article 1, § 10) that no state shall pass 
any l)ill of attainder or ex post facto law. 
Assuming tiiat a treaty must be regarded as 
a law, within the inhibition, is this treaty, 
in tlie particidar in question, an ex post facto 
law or a bill of attainder? A bill of attain- 
der is defined to be "a legislative act which 
inflicts punishment without a judicial trial," 
where 'the legislative body exercises the of- 
fice of judge, and assumes judicial magis- 
tracy, and pronounces on the guilt of a party 
without any of tlie forms or safeguards of a 
trial, and fixes the punishment. Cummings 
V. Missouri, 4 AVall. [71 U. S.] 323. This 
treaty does none of these things, nor do any 
of the statutes for carrj'ing tlie treaty into 
effect contain provisions which fall within 
such definition. 

By an ex post facto law is meant one which 
imposes a punishment for an act which was 
not punishable at the time it was committed, 
or imposes additional punishment to that 
then prescribed, or changes the rules of evi- 
dence, by which less or different testimony 
is suffie'ent to convict than was then requir- 
ed. Cummings v, Missom*i, 4 Wall. [71 U. S.] 
326. It is said, in Calder v. Bull, 3 Dall. [3 
U. S.] 390, that the meaning ot the prohibi- 
tion against passing ex post facto laws is, 
that laws shall not be passed "after a fact 
done by a subject or citizen, which shall 
have relation to such fact, and shall punish 
him for having done it." It is also there 
said: "Every ex post facto law must neces- 
sarily be reti-ospective, but every retrospect- 
ive law is not an ex post facto law^" It is 
contended, in the present case, that the ef- 
fect of exti'adition for a crime committed be- 



fore the making of the treaty is to punish 
the party, by depriving him of his liberty, 
and sending him out of the United States, 
and delivering him up to a foreign authority, 
and to punish him for remaining and being 
found in the United States, when he could 
nf>t have been thus punished at the time the 
treaty was made. But, the fact of exti'adi- 
tion cannot properly be regarded as "piinish- 
ment," within the sense of that word, as 
used w^hen considering the subject of ex post 
facto laws. There is no offence against the 
United States, and no ti'ial for any such of- 
fence, and no punishment for any such of- 
fence. It is ti'ue, that exti-adition relates on- 
ly to criminal offences, but it relates only to 
criminal offences committed abroad; and no 
ti'eaty for exti'adition, nor any statute pass- 
ed in relation to exti'adition, purports to pun- 
ish the' fugitive for the offence. Both ti'caties 
and statutes assume that he is to be ti'ied up- 
on the charge, if not ah'eady convicted. 
With the question of punishment, or its kind 
or degree, they have no concern. They mere- 
ly declare that the protection of this govern- 
ment shall not be interposed between the 
fugitive and the laws which he has violated, 
and tliat, if he flees hither for such protec- 
tion, the injured government may take him 
hence, and shall be aided therein. This gov- 
ernment neither assumes nor exercises any 
power to punish for the crime. The fact tliat 
the fugitive is deprived of his libei'tj' does 
not make such deprivation a punishment 
Loss or suffering to the party supposed to be 
punished is not punishment, in a legal sense, 
unless the punishmeat is inflicted as a pen- 
alty for the commission of crime. If exti-adi- 
tion for an anterior ci'ime is punishment, ex- 
tradition for a subsequent crime is equally 
punishment. But, it is an incorrect idea of 
punishment, to say that tlie United States, 
in every case of exti'adition, is punishing the 
party for the offence committed abroad, by 
extraditing him. It being assumed that the 
prisoner committed a murder abroad, and 
then fled to the United States, and that the 
ti-eatj' was afterwards made, it is not a pun- 
ishment of the prisoner to deprive him of his 
liberty, under the ti-eaty, and surrender him 
to the foreign autliority, so as to make the 
treaty obnoxious to the objection that it is 
an ex post facto law. As this question is a 
novel and important one, and has arisen in 
the circuit court, I have thought it proper 
to submit these views to the circuit judge, 
and am authorized to say that he concm'S in 
them. The writs must be discharged, and 
the prisoner be remanded to the custody of 
the marshal under the warrant issued by the 
commissioner. 
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Case No. 3,749. 

DELANCEY v. M'KBEN. 



Api-il Term, 



[1 Wash. C. 0. 354.] ^ 

■Circuit Court, D, rennsylvania. 

1806. 

Lands " Forfeited by Attainder — Rights of 
Married Women — Attaixdek of Husband— 
Possession as Evidence of Owseuship — Lim- 
itations— Recording of Deeds. 

1. If an equitable estate has been forfeited 
under the attainder laws, the legal estate will 
not bo allowed to be set up, to bar a fair pur- 
<;haser of the equitable interest. 

2. iMere possession of land, or ofEering to 
sell it, or even partial sales actually made, are 
not, alone, sufficient to authorize a presumption 
of ownership; for these may be the acts of a 
tortious possessor, or of an agent. 

3. The payment of part of the purchase mon- 
ey of land, the property of a feme covert, in her 
presence, cannot prejudice her right to claim the 
land, after the termination of the coverture. 

4. The title of a feme covert to land, cannot 
be affected by a^Jts of commission, short of 
those required by law to bind her; much less, 
by acts of omission. Even, if by any acts dur- 
ing coverture, other than those which by the 
provisions of law may clearly bind her, a feme 
•covert may have bound herself, they are proper 

for the decision of a court of equity, and not of 
law. 

5. In order to protect the rights of a feme co- 
vert, in property forfeited as belonging to her 
husband, on his attainder, it is not necessary 
that the husband should put in a claim to the 
same, for her; as, by the supplement to the at- 
tainder laws of Pennsylvania, passed 29th 
March, 1779, the rights of persons claiming para- 
mount to the attainder, are saved. 

6. Where a paity has been absent from the 
country during a war, the period of the war 
should not be construed against him, in com- 
puting the length of time in which an ejectment 
■can be brought. 

7. A deed, acknowledged before a judge of 
the supreme court, and recorded in one county, 
may not require to be recorded in every cotmty 
In which the lands conveyed by it, Avere sup- 
posed to be situated. 

Ejectment, to recover 100 acres of land, in 
Northampton county. The plaintiff deduced 
A regular title from the proprietary to William 



* [Originally published from the :MSS. of Hon. 
Bushrod Washington, Associate .Tustice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Allen, for 1853 acres of land; and read the 
copy of a deed from William Allen, in 1771, 
to James Delancey, and the plaintiff his wife, 
in fee, for 1000 acres, part of the above 1853 
acres; of which 1000 acres, the land in ques- 
tion, are parcel. The deed from William 
Allen, was acknowledged in 1773, before a 
justice of the supreme court of Pennsylvania, 
and was recorded in the county of Phila- 
delphia. The deed produced, was an ex- 
emplification from the register's office of 
that coimty. The plaintiff sm-vived her hus- 
band. The above deed contained a gi-ant 
of lands lying in the county of Philadel- 
phia, an^ of lots in the city of Philadelphia, 
as weU as of the above 1000 acres. The 
defendant set up a title, under a deed from 
the commissioners of forfeited estates, who 
sold the same as part of tlie estate of Andrew 
Allen, a son of William Allen, and brother of 
the plaintiff, who was regularly attainted; 
his estates were sold in September, 1778, 
and the deed executed in 1779. It was con- 
tended, that, from certain acts of owner- 
ship, exercised over the land of Delancey and 
wife, by Andrew Allen, there was ground to 
presume, that he had pm'chased the 1000 
acres from them; but no evidence of such a 
deed, or of any contract for the sale of it, was 
offered. Evidence was given, that in 1775, 
Andrew Allen, entered into contracts for the 
sale of parcels of this land; that he offered 
the whole 1853 acres for sale, and that he re- 
ceived the consideration money for such par- 
cels, as he had sold. That these payments 
were made, sometimes to himself, sometimes 
to William Allen for his use; and that at one 
time, jMrs. Delancey, the plaintiff, was in the 
room, when a sum for a part of the land was 
paid by the purchaser. It appeared in evi- 
dence, that James Delancey left the United 
States in the fall jor winter of 1775; that he 
passed first into Canada, from whence he 
went to England, where he always after- 
wai-ds lived, imtil the year 1799 or 1800, when 
he died. That Mi-s. Delancey went to England 
early in 1799. That in 1788, air. Delancey 
brought an ejectment for the land in ques- 
tion, and a verdict and judgment was given 
against him. The defendant offered in evi- 
dence, a claim put in by AVilson, (who pur- 
chased from Andrew Allen part of the 1853 
acres,) in the supreme court, to so much of 
the land of Andrew Allen, which had been 
confiscated, as he had purchased, which was 
allowed. 

BY THE COURT. This is notliing more 
than an attempt, in tliis suit, to give evidence 
of a judgment rendered in a case between 
different parties, for a different piece of laud, 
and different title. The evidence was re- 
fused. 

:Mr. M'Kean and Mr. Dallas relied, that the 
acts of ownei*ship, exei'cised by Andrew AUen, 
were suffLcieutly proved; and that upon such 
a case as this, the jury might presume a con- 
veyance from Delancey and wife, to Andrew 
Allen, or at any rate, an agreement to sell. 
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which would he sufficient to pass an equitable 
estate to Andrew Allen; upon which, as well 
as upon legal estates, the act of confiscation 
operated. Upon this point, tliey read 1 Eq. 
Cas. Abr. 305, 30G; Skin. 77; Cowp. 108; 9 Mod. 
37. The objection to the plaintiff's title: 1st. 
That the exemplification of the deed, from 
William Allen to Delancey and wife, was not 
evidence, since it was not acknowledged or 
proved before a justice of peace, in the county 
whore the lands lie, or recorded in that conn- 
ty. That this point was to be determined un- 
der the act of 1715, which establishes in each 
comity an office of record, for recording deeds, 
jmd declares "that all deeds, for lands in this 
province, may be recorded in said 6£ace, the 
same being proved by two of the witnesses 
present at the execution, or acknowledged be- 
fore one of the justices of the peace of tlie 
proper county, or city, where the lands lie." 
Though the words of the second section are 
general, yet it will appear, by the whole law 
taken together, that the deed must be record- 
ed in the county where the lands lie. The 
fourth section provides for the proving deeds, 
made out of the province, and says; that 
they, being certified in the manner mentioned 
in this section, and recorded in the county 
where the lands lie, shall be as valid, as if 
the same had been made, acknowledged, or 
proved, in the proper county where the lands 
lie. The fifth section declares that all deeds 
made, and proved or acknowledged, and re- 
corded as aforesaid, shall have the same force, 
for giving possession and seisin, and making 
title, as deeds of feoffment with livery, or 
deeds enrolled in England, are there; and 
that copies .or exemplifications of deeds, so 
enrolled and certified, under the seal of the 
proper officer, shall be allowed, in all courts, 
as good evidence, and as valid as the .originals. 
The 8 th section declares, "tliat no deed or 
mortgage, or defeasible deed in the nature 
of mortgage, shall be good to pass any free- 
hold, or interest, for life, or years; unless 
the same be acknowledged, or proved and re- 
corded, within six months after the date 
thereof, where such lands lie, as herein before 
du-ected for other deeds." Secondly. It was 
contended, that under the 1-ith section of tlie 
confiscation act (2 Carey & B. Ed. c. 773, p. 
173), the plaintiff and her husband were 
bound by the attainder, confiscation, and sale 
of Andrew Allen's land; as they did not in- 
terpose their claim before the justices of the 
supreme com't, within the time mentioned in 
that law. 

TIae plaintiff's counsel insisted, that to open 
tlie door for a presumption of a deed to An- 
drew Allen, some proof should first be given, 
that there was a deed (1 P. Wms. 652); and 
that, at any rate, there was not the slightest 
gi-ound of presumption in this case. That, if 
the jury presumed any thing, they must pre- 
sume a deed from Delancey and wife, and 
her privy examination regularly taken imder 
the act of 1770. That it was not enough to 
presume a contract for a sale, which could 



only pass an equitable estate, which would 
not be a title to be noticed in this com*t. As 
to the copy of the deed from TVilliam 
Allen to Delancey, it was the universal un- 
derstanding in this state, that all deeds made 
before the year 1775,= (when another law was 
passed on the subject,) might be proved be- 
fore a justice of the supreme com-t, who is 
considered as a justice of peace in every 
counts', and might be recorded in any county 
in the state. That as to the 8th section, it had 
lately been determined in the supreme court, 
that it was to be construed to extend only to 
mortgages, or deeds in nature thereof. As to 
the necG.<?sity of a claim, the supplement pass- 
ed 29th ilarch, 1779, to the act which has 
been read, saves the rights of all persons 
claiming, paramount to the person attainted, 
as was determined in this court, in the 
case of Hylton v. Brown [Case No. 6,980], 
and in Gordon's Cases [Cases Nos. 5,610, 5,- 
611]. 

Jjewis and Tilghman, for iJlaintiff. 
M'Kean and Dallas, for defendant, 

WASHINGTON, Circuit Justice. The sin- 
gle question is, whether a conveyance of the 
land, to which Delancey and wife were en- 
titled, under the deed from William Allen 
to them, was made by Delancey and wife, 
to him, any time, prior to the attainder cf 
Andrew Allen? If such conveyance was 
made, tlien the title of the defendant is 
unquestionable; since no person will doubt 
the power of this state to attaint Andrew 
Allen, and to confiscate his property, and 
none have been suggested, as to the regular- 
ity of the proceedings against him, and of 
the sales which took place under them. If, 
on the other hand, no such conveyance was 
made, then the confiscation is out of the 
question, and the plaintiff must recover, if 
his evidence is regular; because, having 
shown an undisputed title to the land sued 
for, no objection is pretended, except that 
the land was sold to those, under whom de- 
fendant claims, as part of the confiscated 
lauds of Andrew Allen. But, if Andrew Al- 

*This law directs, that all deeds executed in 
this state, of lands here, shall be acknowledged 
or proved by one or more of the subscribing wit- 
nesses, before one of the judges of the supreme 
court, or one of the justices of the common 
pleas of the county where the lands lie, and re- 
corded in the office for recording deeds in the 
county where the lands lie, within sis months 
after they are executed; and, if not proved and 
recorded as aforesaid, they are void against any 
subsequent purchaser or mortgagee, for a valu- 
able consideration— unless they be recorded as 
afuresaid, before the proving and recording 
the deed under which such subsequent pur- 
chaser or mortgagee shall claim. If made out 
of this state, and acknowledged; or proved, as 
directed by former laws; or proved by one or 
more of the subscribing witnesses, before any 
supreme judge of this state, they shall be record- 
ed in the office in the county where the land lies, 
within twelve months from the execution. — 
Note, this law, as well as that of 1715, in this 
last case, does not mention the acknowledgment 
of the grantor. 
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leu had no title to the land, previous to his 
attainder, the confiscation of his property, 
because of his offences, could not affect an 
innocent person, and thus deprive Mr. and 
Mrs. Delancey of their land; who, claiming 
paramount to the attainder, were not bound 
to interpose a claim, in order to save their 
rights. 

In support of the defendant's pretensions, 
that the land in question was conveyed, 
by Delancey and wife, to Andrew AUen, no 
deed, no contract of any kind, no receipt 
for any part of the consideration money,* 
have been produced; and no witness ex- 
amined, to prove that he ever saw, or heard, 
that any such existed. In this situation, 
without having any groimd to stand upon, 
you are called upon to presume such a con- 
veyance; that is, a deed executed by De- 
lancey and wife, made valid by the privy 
examination and consent of the plaintiff. 
Cases sometimes ocem*, where certain things 
necessary to the perfection of a deed, or 
even a deed itself, may be presumed. Where 
a feoffment has been made, or a copyhold 
disposed of; livery of seisin, and a surren- 
der, after long and qtiiet possession, may 
be presumed. So, too, if a man continues 
for a gi'eat length of time to enjoy land, 
and to treat it as his own, to the knowl- 
edge, and with the apparent approbation of 
the true owner, he knowing of his rights; 
I am inclined to think, that a deed or con- 
tract for a sale, might be presumed, if a 
proper foundation is first laid, on which to 
build the presumption. But, in all such 
eases, the acts of ownership, thus exercised, 
should not be of an equivocal nature, and 
should be with the full knowledge of the 
supposed gi-antor. The mere possession and 
receiving of the profits, or offers to sell, or 
pai-tial sales actually made, may as well 
be the acts of a tortious possessor, or of an 
agent, as of one claiming title under the 
real owner. Consider what would be the 
consequences of a doctrine more relaxed 
than that just laid down. A man living 
here, and owning lands at a distance, might, 
after some years, find them in possession of 
another; and the demand o-f restitution 
would be met by this novel, extravagant, 
and pernicious doctrine, that tlie claimant 
had sold and conveyed his right to him in 
possession. No deed, contract, receipt for 
money, or testimony, that any, or either of 
those evidences of title ever existed, would 
be produced; but, he would rely upon a 
tortious possession, short of the limitation, 
which by law may give a right, as evidence 
of a conveyance. Of what consequence is 
it, that men should, in the transfer of real 
estates, require regular conveyances, exe- 
euted with aU due solemnities, or that they 
should so cautiously endeavour to preserve 
these mimiments of title; if all may be pros- 
trated by the desti'oying and pernicious doc- 
trine, which we have heard maintained in 
this cause. 



What, then, is the present case? Delancey 
and wife, being the acknowledged owners 
of the land in question, (provided the copy 
of the deed to them should be determined 
to be prop2r to be given in evidence.) lived 
in the province of New-York. In 1775, the 
equivocal acts of ownership, exercised over 
this land by Andrew Allen, took place. It 
does not appear, that they were ever com- 
municated to, or known by Delancey, or 
even by his wife. In the autumn or winter 
of the same year, he left the United States, 
passed into Canada, from whence he went 
to England, and never again retm'ned to 
this country. The war commenced before 
his departure, and continued until 1783; and, 
in 1788, as soon as it is probable he could 
obtain information of his affairs in this coun- 
try, he brought an ejectment for the land in 
dispute, which failed. The acts of owner- 
ship by Andrew Allen, set up as a title for 
the defendant, piove nothing against the 
plaintiff; and, as to a long and quiet posses- 
sion, what was it? I should reject the whole 
period of the war in the computation of time, 
as applying to a case of presumption, where 
one of the parties was beyond sea; and, of 
com'se, there was not a quiet possession for 
more than five or six yeai*s. But, what has 
all this to do with the lessor of the plaintiff, 
who labom-ed under two disabilities, cover- 
ture, and absence beyond seas, until the 
year 1780, or 1781, when the joint estate 
vested in her by survivorship? It is said, 
that Mrs. Delancey was present, when part 
of the purchase money was paid for a parcel 
of the land; ana, on this groimd, it is con- 
tended, that her silence ought to postpone 
her to a fair, bona fide, purchaser. To this, 
there are tiu-ee answers: First, that, being 
a feme covert, she could not bind hersdf 
by acts of commission, short of those di- 
rected by law to bind her, much less by 
acts of omission; second, that it does not 
appear, she knew on what accoimt the 
money was paid; and, third, that, if all 
these points were against her, the jninci- 
ple contended for is inapplicable to matters 
of title, in a coui-t of common law. 

As to the point made, that Delano.^y and 
wife should have put in their claim, it is 
sufficient to answer; that, the rights of per- 
sons claiming paramount to the attainder, 
are saved by the supplement to the act. 
Whether the copy of W^illiam Penn's deed, 
oifght to have been read in evidence, is a 
question of considerable difficulty. I am sat- 
isfied, that, under the true construction of 
the act of 1715, the recording of a deed in 
the county in which the land lies, is not nec- 
essary to its validity; and, I am also clear, 
that the eighth section only extends to mort- 
gages, or deeds in nature thereof. The lat- 
ter words prove this; for ail the first men- 
tioned deeds are directed to be recorded 
where the lands lie, as herein before directed 
for other deeds; which would be nonsense, 
if the word deeds, in the first part of the 
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section, meant all deeds. But, whether a 
copy of a deed, from an office where it was 
recorded, different from that in which the 
lands lie, can be offered in evidence, is an- 
other question. There is no adjudged case. 
The counsel concerned, are equally positive, 
on both sides, as to the practice and general 
understanding. Three gentlemen of the bar, 
not concerned, say, they have always under- 
stood, that tlie deed must be proved, in the 
county in which the lands lie. Under these 
circumstances, I must recommend to the 
jury to find, subject to the opinion of the 
com-t, upon this question. 

The jury found for the plaintiff, subject to 
the opinion of the court, whetlier the exemplifi- 
cation of the above deed could be read in evi- 
dence. 

[NOTE. At the October term, 1806, it was 
decided that the deed was ijroperly admitted iu 
evidence — Case No. 3,750; and this decision was 
subsequently affirmed by the supreme court of 
the United States. — McKeen v. Delancey, 5 
Granch (9 O. S.) 22.] 



Case No. 3,750. 

DELANCEY v. McKEEN. 

[1 Wash. C. C. 525.] ^ 

Circuit Court, D. Pennsylvania. Oct. Term, 
180G.- 

Deeds op Xjanos IX Sevekal Counties — Pi.ace 
OF Recouding — Copy AS Evidence. 

1. According to the true construction of the 
law of XVunsylvania of 1715 [1 Laws Pa. 94], 
relative to the recording of deeds, the deed 
shouhl be recorded in the county where the 
land lies. But if a deed conveys lands lying in 
different counties, the law does not require that 
it shall be recorded in each county. It is suf- 
ficient if it be recorded in one of the counties, 
and then the exemplification of it will be evi- 
dence as to any of the lands conveyed. And 
this construction of the law is supported by the 
practice and tacit approbation of the bench and 
bar, as clearly proved to the court. 

[Cited in Beals v. Hale, 4 How. (45 U. S.) 
54.] 

2. Until the act of [March 18] 1775 [1 Laws 
Pa. 424] there was no absolute necessity to re- 
cord deeds at all, except mortgages; and this 
law was passed for the px'otection of creditors 
and subsequent purchasers. 

3. The provisions of the act of 1715, were 
merely intended for the preservation and safe 
keeping of deeds. 

4. Quere, whether if, against subsequent pur- 
chasers, without notice, the exemplification of a 
deed for laiids in more than one county, and 
which lip.d not been recorded in the cougty 
wliere the lands were situated, would be evi- 
dence. 

This case came on, upon a point reserved 
at the last com-t, whether the exempliflcation 
of the deed, from Allen to Delancey, exe- 
cuted in 1771, proved before a justice of the 

' [Originally puoHshed from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

- [Aflirmed in M'Keen v. Delancy, 5 Cranch 
(9 U. S.) 22.3 



supreme com-t in 1772, and recorded in the 
county of Philadelphia in 1773, could be of- 
fered in evidence. [See Case No. 3,749.] 

Myers Fisher, Esq., was examined; who 
proved, that he had been, for many years 
before the revolutionary wai% a practitioner 
at tlie bar; had since acted as a scrivener 
and counsel; and that it was always common, 
where deeds contained lands in Philadelphia 
countj-, and in other parts of the state, to 
record them in Philadelphia county; and that 
the exemplification of them, was always con- 
sidered and read as evidence, on trials for 
lands in other counties. That it was always 
considered as good evidence, and admitted 
without objection. That he never knew or 
heard a doubt suggested upon the subject. 
Mr. Lewis, an old practitioner, produced 
many deeds of this sort, recorded in the same 
way; and mentioned from his briefs a great 
varietj'^ of cases, where exemplifications, sim- 
ilar to the present, were read iu evidence, 
without objection. Judge Peters fully con- 
firmed this practice; and they all concurred 
in stating, that, to their knowledge, the pro- 
priety of admitting such evidence had never- 
been questioned. They all concurred like- 
wise in stating, that these deeds were some- 
times proved before a justice of the supremo 
com't, and sometimes before a justice of the 
common pleas; and either was considered 
equally valid. In a suit brought by the hus- 
band of the plaintiff, for this very land, short- 
ly after the peace, in the state court, before 
Chief Justice M'Kean, this very exempli- 
fication was read in evidence, without objec- 
tion. Governor M'Kean gave a certificate, 
that he had always considered that it was 
necessary to record the deed in the county 
where the land lay, and that this was the 
general opinion; but he never knew the point 
made, nor does he state how the case would 
be, if part of the lands lay in the county 
where the deed was recorded. 

M'Kean and Dallas, for defendant, argued, 
that the clear exposition of the act of 1715, 
was, that the deed should be recorded where 
the land lies; and that if any doubts on this 
point could exist, the 8th section is conclusive. 
That if not proved before a justice of 
peace, in the county where the land lies, 
(whereas tliis was proved before a judge of 
the supreme com*t, who is not a justice in 
the county,) it could not be recorded any 
where; and if not recorded in tlie county 
where the land lies, the ofScer is not author- 
ized to record it, and of course his exempli- 
fication is not evidence; but the original deed 
should have been proved in the common form ; 
or a copy, proved to have been examined, 
might have answered. Gilb. Ev. 24-2G; 
Peake, Bv. 24; 1 Bm-rows, 445; 6 Bac. Abr. 
382. 

Tilghman and Lewis, for the plaintiff, re- 
lied upon the general practice, as to proving 
and recording deeds; and the unvarying opin- 
ion respecting the exempliflcation of tliem. 
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They read[Davey v. Turner] ID all. [ITJ. S.] 11, 
and [Lloyd v. Taylor] Id. IT, to show, where 
a common error, as to the conveyance, hy a 
feme covert, of her real estate, had been sanc- 
tioned. They contended, that the deed being 
proved in one of the coxmties where some of 
the lauds lay, the exemplification is evidence, 
by the foui-th section of the law; whatever 
mi?:ht bo the construction of the law, if none 
of the lands conveyed by the deed, had been 
situated in the comity of Philadelphia. 

Before WASHINGTON, Circuit Justice, 
and PETERS, Disti-ict Judge. 

WASHINGTON, Circuit Justice. I have 
no doubt, but that, according to the true con- 
struction of the act of 1715, the deed should 
be recorded in the county where the land 
lies; but, if the deed conveyed lands lying 
in different coimties, the law does not re- 
Quh'e the deed to be i*eeorded in each coimty, 
either by the words or the intention of it, 
so far as this intention can be discovered. 
Until the act of 1775, there was no absolute 
necessity to record any deeds, mortgages ex- 
cepted; and the provision made by the law 
of 1715, for recording them, was merely 
made with a view to their preservation. This 
is manifest from the act of 1775; which was 
passed, with a view to protect the rights of 
subsequent pm-chasers against secret deeds, 
which the grantees might have kept in their 
pockets for years; without the possibility of 
BubsecLuent purchasers, and creditors, know- 
ing of their existence. If this were the case, 
then there was no absolute necessity, at that 
time, to reciuire that a deed, if recorded, 
should be recorded in every county in which 
there were lands, conveyed by the deed; be- 
cause, the recording the deed in any one 
county, was bettering the situation of sub- 
sequent purchasers; and the law had no view 
to them at aU, that -I can perceive. 

It is, however, perfectly dear, that the 
deed might legally "be recorded in the office 
of the county where part of the lands lay; 
and that quoad that law, the exemplification 
was evidence. The public officer was in- 
structed and commanded to record and to 
exemplify it If, from being the exemplifica- 
tion of a sworn public officer, it Ayas evidence 
as to the lands lying in his county, upon what 
principle should it not be evidence as to lands 
conveyed by the same deed, lying in other 
counties, proved in the same way, and re- 
corded by the same officer? I can see no 
reason why his exemplification should give 
credit and authenticity to his copy in one 
case, and not in the other. But, as soon as 
the attention of the legislature was drawn to 
the frauds, practised by secret conveyances 
upon subsequent pm-chasers and creditors, 
and the necessity was perceived of giving 
notoriety to all conveyances; it naturally fol- 
lowed, that such deeds should be recorded, 
as a matter of compulsion, or that the grantee 
should be postponed to fair, bona fide, and 



subsequent purchasers. But, what influ- 
ences my opinion more than any thing else, 
is, that courts, lawyers, conveyancers, and 
all othei-s, seemed to have concurred in the 
opinion, that the exemplifications of deeds, 
Ifive the present, recorded as this was, were 
evidence. If one solitary decision, affirming 
this practice, had taken place, aU would have 
agi-eod, that it would bind us; and yet the 
imiformity of practice and of conduct, respect- 
ing such deeds, operates more powerfully 
with me; because they amount to a contem- 
poi-aneous exposition of the act of 1715, forti- 
fied by a subsequent, unvarying usage. The 
practice is incorporated with the land tifles 
of this state; and, if it be an error, it is com- 
mon and uniform; and a decision now against 
the practice, would be mischievous in the ex- 
ti'eme. I am therefore of opinion, that the 
exemplification of this deed was properly ad- 
mitted, and that judgment should be for 
plaintiff. ' 

Mr. Dallas asked if the court meant to say, 
that if a deed for lands lying in different 
coimties, made and i-ecorded since 1775, in 
one county, would be good as to lands lying 
in other counties; and, that an exemplification 
would be evidence, as to such lands; because 
the act of 1775 does not in terms require such 
deed to be recorded in each county. 

BY THE COURT. We give no opinion on 
tills point; it is not before us. There might, 
in the case supposed, be a distinction be- 
tween the validity of such a deed against 
subsequent pm*chasers of lands lying in a 
cotmty, where the deed was not recorded, 
and the exemplification of the deed. But 
we give no opinion on the point 

Judgment for plaintiff. 

NOTE. This ease was carried by writ of er- 
ror to the supreme court, and the following 
points were decided by that court: 

1st. Under the act of Pennsylvania, of 1775, 
which requires a deed to be acknowledged before 
a justice of the peace of the county where the 
lands lie, it having been the long established 
practice, before the year 1775, to acknowledge 
deeds before a justice of the supreme court of 
the province of Pennsylvania, and, although the 
act of 1715 does not authorize such a practice, 
yet, as it has prevailed, it is to be considered as 
a correct construction of the statute. 

2d. In construing the statutes of a state, on 
which land tities depend, infinite mischief would 
ensue, should this court observe a different rule 
from that which has been long established in the 
state; and, in this case, the court could not 
doubt, that the courts of Pennsylvania consider 
a justice of the supreme court, within the de- 
scription of the act. 

3d. Under the same act, when a single tract of 
land is conveyed, the law requires the deed to 
be recorded in the office of the county in whicli 
the land lies; but if several tracts be conveyed, 
neither the letter nor the spirit of the act, re- 
quires that the deed shall be recorded in each 
county. If the deed was recorded in the coun- 
ty where a part of the lands lies, au exemplifica- 
tion is good evidence, as to the lands in the other 
counties. Under the act of 1715, the validity of 
the deed is not affected by omitting to record it. 
Though not recorded, it is still binding, to every 
intent and purpose whatsoever. The only legal 
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Case Ho. 3,761. 

DELANO T. The GALLATIN. 

[1 Woods, 042.] ^ 

Circuit Court, S. B. Alabama. Dec. Term, 

1871. 

Gexekal Average. 

1. To make a case for general average, the 
property saved and the property sacrified must 
be exposed to a common danger; the sacrifice 
of a part must contribute to the saving of the 
residue, and the sacrifice must be voluntary. 

2. There can be no contribution for damage 
caused by the common danger to which both 
ship and cargo are exposed. 

[Appeal from the district com-t of the United 
States for the southern district of Alabama.] 

Edward 3. Dargan, for libellants. 
Peter Hamilton and T. A. Hamilton, for 
claimants. 

WOODS, Circuit Judge. The facts were 
these: On the ITtli of April, 1S6S, the ship 
Albert Gallatin was lying at anchor in the bay 
of Mobile, about twenty-live miles below the 
city of Mobile. She was loading with a 
cargo for Liverpool, and had on board 3,511 
bales of cotton, most of which had been 
stowed, but 209 bales were still on deck, and 
IGO other bales were on the way to the ship 
on a lighter, but had not yet reached her. 
Delano, the master, was not on board, but 
the ship was in charge of Russell, the first 
mate. On the morning of April 17, between 
2 and 3 o'clock, the ship was struck by 
lightning, and, immediately after, her cargo 
was discovered to be on fire in the after hold, 
under the cabin floor. The ci-ew immediately 
commenced pumpmg water on the fire through 
the cabin floor, but without effect, to put it 
out. The mate then ordered holes to be cut 
in the ship's side to sink her. This effort 
had not succeeded when salving vessels came 
alongside, and the ship and cargo were sm*- 
rendered by the mate to the salvors. They 
at once cut large holes in the ship's side, and, 
by means of steam pumps, forced large 
quantities of water into the hold, by which, 
after some hours, the ship was sunk. A 
large part of her hull still remained out of 
water. The salvors continued to pump water 
upon the ship, and succeeded in extinguishing 
the fire. The salvors then removed the 
cotton, pumped out the ship, towed her to 
an anchorage, when she was raised by the 
salvors without expense to her owTiers. The 
ship and cargo were libelled for salvage. [Sse 
Case No. 140.] The ship was delivered to 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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the master on stipulation. He sold her, and 
the ownei*s received the proceeds of the sale, 
and contributed nothing to pay the decrees 
for salvage. All costs and expenses of the 
litigation, the handling of the property, and 
the salvage decrees were paid exclusively 
from the proceeds of the sale of the cargo, 
the ship contributing nothing. The cargo 
was insured by underwriters, who have paid 
the losses, and waived abandonment of the 
caa*go, and' they have received the proceeds 
of the sale of the cargo, after paying the 
salvage decrees, costs, etc. There remains, 
however, in the hands of A. J. Ingei-soU & 
Co., defendants, the sum of $19,257.47, being 
the proceeds of a portion of the cargo which 
was sold after the proceeds of a former sale 
had been seized by order of the admiralty 
court After the sale of the ship, she was 
taken to New Orleans and repaired. It ap- 
pears from the evidence of the witnesses, 
Vallette and Marcy, that the repairs put on 
her, made necessary by reason of the fire, 
exceeded ?33,000, while the damage produced 
by the scuttling and sinking was a mere 
ti-ifle. Marcy testified that "the scuttUng 
produced no injury to the ship. Twenty-five 
dollars would havo covered all the repairs 
caused by the scuttling." This witness is 
corroborated in this evidence by Joseph 
Loach. Vallette testifies: "I saw no damage 
from the scuttling of the ship. The damage 
was caused by the fire. It took a little over 
two months to repair the vessel. These re- 
pairs were made for the damage done by the 
fire, and not by the submersion." These are 
the facts as admitted by the parties, or clearly 
established by the proof. 

The libel alleges that the ship was sunk 
and greatly damaged, voluntarily, for the sole 
pm-pose of saving the cargo, and that thereby 
the cargo was saved; that the sinking of the 
ship was the loss of the freight and ship, 
in all amounting to the value of ?70,0CM), and 
that the libellants are entitled to participate 
in the average to that extent, subject to a 
deduction of the net proceeds of the sale of 
the ship after the fire. This case is governed 
by the well known rules of admiralty law, 
and it appears to me admits of easy solution. 
According to the decision of the supreme 
court in Columbian Assm-. Co. v. Ashby, 13 
Pet [38 U. S.] 331, pronounced by Mr. Justice 
Story, the leading limitations and conditions 
to justify a general contribution are: "First 
that the ship and cargo should be placed in 
a common imminent peril; second, that there 
should be a voluntary sacrifice of property 
to avert tliat peril; and thirdly, that by that 
sacrifice the safety of the other property 
should be presently and successfully attain- 
ed." See, also, Barnard v. Adams, 10 How. 
[ol U. S.] 303; 1 Pai's. Mar. Law. 288, where 
the rule is sufficiently stated, thus: "There 
must be a common danger, a voluntaiy loss, 
and a saving of the imperilled property by 
that loss." 
In the case now on trial, the proof shows a 
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common danger to ship and cargo and a sav- 
ing of the imperilled property by the scuttling 
of the ship, and that the scuttling was vol- 
untary. I think it is clear that this is a case 
for general contribution for any loss occa- 
sioned 'by the voluntary sacrifice of ship to 
save the cargo, and that the fact that the 
loss of both ship and cargo -was inevitable un- 
less saved by the sacrifice, does not change 
the rule. Columbian Assur. Co. v. Ashby and 
Barnard v. Adams, supra. But I am just as 
clear that the damage for which general aver- 
age is claimed must be the result of the vol- 
untary saa'iflce of a part to save a part If 
the damage to the Albert Gallatin had re- 
sulted from the scuttling and sinking of the 
ship, the cargo should bear its proportion of 
the loss. But libellant claims general aver- 
age for the loss resulting from the fire as 
well as from the sinldng of the ship. There 
are, it appears to me, insuperable obstacles 
to the allowance of this claim. The loss by 
fire was the result of the common perE to 
which both ship and cargo were subjected. The 
damage from fire was not a conti'ibution of 
a part to save a part. It was not a voluntary 
sacrifice any more than the loss of 204 bales 
of the cotton, part of the cargo by fire, 
was a voluntary sacrifice. The loss to the 
ship by fire did not contiibute to the sav- 
ing of the cargo. In a word, this loss has 
none of the elements which would entitle the 
owners of the ship to conti'ibution. If libel- 
lants could show that they voluntarily sacri- 
ficed their ship by fire to save the cargo, and 
that the cargo was thereby saved, they would 
bring the case within the rule. Can we say 
that by the burning of the ship the safety of 
the cargo "was presently and successfully at- 
tained V" The only salvation for either ship 
or cargo was in submerging both. Whatever 
loss was occasioned by this ought to be borne 
^y aU the imperilled property pro rata. 

The loss of the freight was complete before 
the ship was scuttled. At 7 o'clock, a. m., 
of April 19, not only was the cargo on fire, 
but the ship was on fire, the flames break- 
ing through the cabin floor. (Evidence of 
Captain Lee.) The shop was in no worse con- 
dition for proceeding on her voyage after 
than before the scuttling, so far as damage 
from the sinking of the ship is concerned. 
Notwithstanding the submersion of the ship, 
she continued to burn and sustained such 
damage from the fire that she only brought 
§G,000, and it requh-ed $33,000 to repair the 
ravages of the fire. Can we then reasonably 
attribute the loss of the freight to the scut- 
tling of the ship, when notwithstanding the 
scuttling the fire left nothing but the hulk 
of the ship; left her totally disabled, even if 
she had been afioat, from pursuing her voy- 
age and earning her freight. 

The evidence already cited, and there is 
nothing in the record to contradict it, shows 
that the ship sustained no damage, or but a 
very tiifling one, from being scuttled. The 
•cost of raising her and towing her to a safe 



anchorage, was paid by the cargo. The ex- 
pense of repairing the damage caused by the 
scuttling, is placed at $25. This is so incon- 
siderable a trifle, as to be im worthy the con- 
sideration of the court. "De minimis non 
curat lex." 

I think there is no case here for general con- 
tribution. The libel will therefore be dis- 
missed, with costs. 



Case Wo. 3,76S. 

BELANO T. The J. WALLS, JE. 

[N. Y. Times, May 4, 18G2.] 

Maritime Liens— Supplies— Eqditabi.e Con'sign- 
MENT OF Ship. 

[1. A vessel was allowed to leave New Tork 
on the promise of a part owner to pay petition- 
er for supplies. Thereafter, to prevent an at- 
tachment in Baltimore, the part owner agreed 
to consign the vessel to petitioner, at New York; 
but, though brought to that porl; the agreed 
consignment of the vessel was not made, but 
she was libeled and sold under proceedings by 
other parties. Held that, though the vessel it- 
self could not have been libeled for the debt, 
the court, under the circumstances, would de- 
cree the payment of petitioner's debt out of the 
surplus of the proceeds of the sale. The Santa 
Anna, Case No. 12.325: The Stephen Allen, 
Id. 13,361; Zane v. The President, Id. 18,201,— 
followed.] 

[2. In view of the circumstances under which 
the vessel left New York, and the fact that she 
was not attached at Baltimore, by reason of the 
promise of .consignment, the court, for the pur- 
pose of giving x)etitioner a lien on the proceeds, 
will consider that in equity the vessel was con- 
signed.] 

This case came up on a petition of [Joseph 
W.] Delano to be paid out of the proceeds of 
the vessel [the bai-k J. Walls, Jr.] the amount 
of a bill of supplies furnished her by him. 
The supplies were furnished her in this port 
on the application of her master. About 
the -time the delivery of them was to be com- 
pleted, Johnson, the present claimant, pur- 
chased a third of the vessel. On such pur- 
chase the vendor and Johnson expressly 
agreed with Delano that^ as part of the con- 
sideration of that purchase, Johnson should 
pay Delano's bill, amounting to over §1,000; 
and thereupon, Delano furnished the sup- 
plies, and allowed the vessel to depart from 
the state without filing any lien. Johnson 
did not pay the bill, and the bark afterward 
being in Baltimore, Delano took measures to 
have her attached there, to collect his debt. 
Johnson, learning this, wrote to him, telling 
him that he had bought another third of the 
vessel, and would be responsible for the 
debt; that he had gone to Baltimore to take 
the vessel and bring her to New York, and 
as soon as he could get her he would con- 
sign her to him (Delano) in New York, and 
requesting him not to attach the vessel. 
Delano, accordingly, did not have her at- 
tached, and she was brought to New York 
by Johnson, but he did not consign her to 
Delano, and on her arrival here, she was 
immediately libeled by Peter Rice, et al., and 
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was thereafter sold under the process issued 
in that suit for ?4,400. A decree was made 
in favor of tlie libelants in that suit for §1,700 
and costs, which was paid out of the pro- 
ceeds. The balance remaining was, on a 
consent signed by the proctor for one claim- 
ant, Douj;:lass, by some means not sufficient- 
ly explained, immediately obtained by the 
present claimant, Johnson, and his proctor. 
Delano's petition was filed on the same day, 
and a stipulation was afterwards given to 
secure to him whatever sum the court should 
award him. 

Benedict, Burr & Benedict, for petitioner. 
Beebe, Dean & Donohue, for claimants. 

HELD BY THE COURT: It is conceded 
that the petitioner could not have maintained 
his libel directly against the vessel for the 
recoveiT of his debt, but it is insisted, upon 
the authoritj^ of the case of The Santa Anna 
[Case No. 12,325], decided in this district in 
1829, and the case of Tlie Stephen Allen [Id. 
13,3G1J, decided here in 1830, as well as of 
the case of Zane v. The President [Id. 18,201], 
decided by Judge Washington in 1824, that 
this court siiould dh"ect the payment of the 
petitioner's debt out of the surplus in court. 
If those cases are to be followed, the pe- 
titioner must have a decree. I am aware 
tliat the tendency of the later decisions is to 
I'estrict the remedy of petitioners against the 
surplus to cases in which they had a mari- 
time lien or privilege upon the vessel, or else 
a lien thereon which could have been en- 
forced in a court of common law or equity. 
And yet I am not prepared, while sitting 
temporarily in this district, to disregard the 
cases arising here, which, though decided in 
1829 and 1830, were published with the sanc- 
tion of the learned judge of this disti'ict in 
1855, and may be considered as authoritative 
expositions of the rule then acted upon in 
this disti'ict. This case is, I thinlj, a strong- 
er case than that of The Santa Anna [supra], 
and a decree for the petitioner will be fully 
sustained by the ease of The Stephen Allen 
[supra]. 

There is also another ground upon which 
a decree for the petitioner may be based. 
The letter of Johnson from Baltimore may 
be properly regarded as a promise to con- 
sign the vessel to the petitioner; in other 
words, to put her in his possession or imder 
his control for the security of his debt. 
Such is the fair construction of the promise, 
for so Johnson evidently intended it should 
be understood. Considering the circumstan- 
ces under which she was permitted to 
leave the state, upon the faith of Johnson's 
agi-eement to paj', and the fact that she 
miglit have been attached for the debt in 
Baltimore, and was not, in consequence of 
this letter, I shall hold that this agi-eement 
was founded upon sufficient consideration, 
and was in equity an appropriation of the 
fel>ecific property to the payment or security 



of the petitioner's debt The bark, on her 
arrival in New York, should have been 
placed in his possession under the agi'ce- 
ment; and, as between the parties to the 
agreement, the coiu't is authorized to con- 
sitler what, mider the contract and in equity, 
should have been done, as having been ac- 
tually done, for the purpose of giving the 
petitioner a lien on the sm-plus fimds in 
coiu't. If Johnson had carried out his con- 
tract, instead of fraudulently violating it, 
the petitioner could have held the vessel in 
his possession as a secm-ity for his debt, and, 
in a com-t of equity, he is not to be permit- 
ted to take advantage of his own miscon- 
duct. The petitioner must have a decree for 
his debt and interest, with costs. 



Case Wo. 3,753. 

DELANO V. SCOTT. 

[Gilp. 4S9;' 1 Kobb, Pat. Cas. 700; 20 .Tour. 
Fr. Inst. 47.] 

District Court, E. D. Pennsylvania. May 27, 

1835. 

Scire Facias to Repeal Patent— "Wuex Issuki> 
— Fkaud — Rule to Show Cause — Effect of 
Deckee — Anticipation — Inventiox — Ixfkin- 

GERS. 

1. The provisions of the sixth section of the 
act of 21st February, 1793 [1 Slat. 322], are 
intended to declare the defence that shall he 
available to a party charged by a patentee with 
a violation of his right. 

2. The provisions of the tenth section of the 
act of 21st February, 1793, apply only to cases 
in which a patent has been obtained by fraud, 
surreptitiously, or by false su^isestions, anl are 
intended to protect the public from imposition. 

3. Though a patentee believes himself, bona 
fide, to be the original inventor of the improve- 
ment patented, yet the fact of his not being so, 
if it does not constitute a false suggestion in 
obtaining it, appears to be a sufficient grounu 
for repealing it. 

4. The mere existence of a previous patent or 
specification of an improvement is not sufficient 
to establish the fact of fraud in a subsequent 
patentee of a similar improvement; actual 
knowledge of it must be proved. 

5. If there be a false suggestion in any of sev- 
eral material facts set forth in a specification, 
the patent is invalid. 

6. An order, on a rule to show cause why a 
scire facias should not issue to repeal a patent, 
is merely a preliminai-y proceedinir. and does 
not determine tlie question of the validity of the 
patent. 

7. An, exemplification of a patent afterwards 
surrendered and cancelled, may be given in evi- 
dence to show that an impi-ovement, subsequent- 
ly patented, is not original. 

8. A mere workman, employed by a person 
who is not the patentee, to make parts of a pat- 
ented machine, is not liable to a p?nalty under 
the provisions of the act of 21st February, 1793. 

[Explained in Morse v. Davis, Case No. ii.S55 
Appl'ed in United Nickel Co. v. Wovthing- 
ton, 13 Fe^. 393. Cited in Estes v. Worth- 
insrton. 30 Fed. 463; Young t. Foerster, 37 
Fed. 204.] 

9. A mere difference in the manner and form 
of applying an invention, which is the same in 

* [Reported by Henry D. Gilpin, Esq.] 
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principle witL one previously used, will not jus- 
ti^ a new patent. 

10. A judgment against a patentee, on a scire 
facias issued to obtain a repeal of a patent, va- 
cates tlie same; but a judgment in his favour 
will not prevent his right being contested in a 
suit he may subsequently institute for its vio- 
lation. 

This was a suit brought by scire facias, 
for the purpose of repealing a patent ob- 
tained by the defendant [John Scott] from 
the United States, under which be claimed 
the sole and exclusive right of using and 
vending to otliers, certain improvements in 
making iron choflts or safes. This patent 
the plaintiff [Jesse Delano, Jr.] alleged be 
had obtained surreptitiously and on false 
suggestions. The original proceedings in the 
case -were as follows: On the 29tb October, 
1SS3, the plaintiff appeared before the dis- 
trict judge of the United States for the east- 
ern district of Pennsylvania, and on his oath 
declared and complained: That the defend- 
ant, who was a resident of the district, had, 
on the 12th November, 1830, and within 
three years from this application, as well as 
witliin three years from the issuing of the 
patent in question, obtained the same from 
the United States; that it purported to se- 
cure to him the right above stated for four- 
teen years from the date thereof; that it 
was obtained by the defendant surreptitious- 
ly and on false suggestions; that be was not 
the true inventor of the improvements de- 
scribed in it; and therefore praying that a 
rule might be granted, calling on the de- 
fendant to show cause why process should 
not be issued, for the purpose of repealing 
the patent, according to the provisions of 
the act of congress, in such case made and 
provided. 

jNIr. Perkins, for plaintiff. 
Mr. Earle, for defendant 

HOPKINSON, District Judge. The affi- 
davit of the complainant in this case was 
made on the 29th day of October, 1833, and 
set forth, that the defendant, John Scott, 
within three years antecedent to the date of 
the said affidavit, to wit, on the 12tb day of 
November, 1830, bad obtained, from the 
United States, a patent, to secure to him for 
fourteen years the sole and exclusive right 
to vend to others certain improvements in 
making iron chests or safes; that this pat- 
ent was obtained by the said Scott sur- 
reptitiously and upon false suggestions; and 
that the said Scott is not the true inventor 
or discoverer of the said improvements. Up- 
on this affidavit a rule was granted, calling 
upon tlie said Scott to show cause why pro- 
cess should not issue to repeal the said let- 
ters patent. The rule was duly served on 
the defendant, and he has appeared, by bis 
counsel, to show cause against the Issuing 
of the process demanded. 

The affidavit contains two allegations, dis- 
tinctly made: 1. That the patent in ques- 
tion was obtained sm-reptitiously and by 
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false suggestions. 2. That the patentee is- 
not the true inventor or discoverer of the 
improvement patented. To maintain these 
allegations, the complainant has given in 
evidence a patent gi-anted to himself for the 
same improvements, as he avers, dated on 
the 7th March, 1826; and also the depositions, 
of sevei-al witnesses to prove the identity, at 
least, substantially, of the improvements pat- 
ented in the two patents, and also to show 
the fraud of the defendant in obtaining his 
patent These witnesses swear, in general, 
that the improvements are substantially the 
same, and particularly describe both. They 
also testify, that the defendant Scott was. 
employed by the complainant as a workman 
in doing the iron work of these chests, for 
about two years, having, during that time, 
had free access to all parts of the work car- 
ried on in tlie shop, and tliere become ac- 
quainted with the business of making iron 
chests and safes, and with the peculiar meth- 
od of saturating the wood with certain ma- 
terials, so as to render it incombustible. 
Other circumstances are detailed, which need 
not be repeated now, to show that the pat- 
entee got bis whole knowledge of the im- 
provements in question by working in the 
shop of the complainant, and there seeing 
the manner in which his iron chests were 
prepared and made. No evidence was pro- 
duced, on the part of the defendant to rebut 
or explain the inference that would be drawn 
from these facts, to wit that when he took 
out his patent be knew that he was not the 
inventor or discoverer of the improvements 
he claimed and patented. Nor has he given 
any testimony of persons skilled in the manu- 
facture of the article in question, to show that 
bis manner of prepai-ing and making these 
chests is not substantially and ti-uly the 
same, with that before used and patented by 
the complainant If the alleged improve- 
ments in both patents are the same, and if 
the defendant acquired his knowledge of 
them by working in the shop of the complain- 
ant where they were made, then tlie whole- 
case of the complainant is made out to wit, 
that the defendant is not the true inventor 
or discoverer of the thing he has patented,, 
and that he did obtain his patent sm-rep- 
titiously and by false suggestions, by swear- 
ing to that which he knew to be untrue. Thi& 
is not the stage of tliis proceeding when I 
am called upon definitively to affirm or deny 
either of these allegations: they are questions 
of fact on which the defendant has a right 
to the opinion and verdict of a jm-y of his 
country, on such evidence and arguments as 
it may hereafter be in his power to offer to 
them. Having already acted on the opinion, 
that the matter alleged in the complainant's 
affidavit was sufficient to gi-ant the rule upon 
the patentee to show cause why process 
should not issue against him, to repeal his. 
patent I have only now to decide whether 
he has shown such cause, and removed the 
effect of the complainant's affidavit I think 
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he has not done so; on the contrary, he has 
offered no evidence to repel, or weaken, or 
disa'edit the allegations of the complainant, 
who has strengthened himself by the deposi- 
tions of several witnesses. I repeat that the 
whole case is nevertheless open to the de- 
fendant; he may reserve his defence for the 
futui-e inquiry before a jurj', and will not 
then be prejudiced by any omissions on his 
part, at this incipient hearing, or by any 
opinion I may express of his case as it now 
stands. 

Some questions of law, on the consti'uction 
of the tenth section of the patent law of 21st 
February, 17&3, have been mooted in the 
argument of the case, wliich I will briefly 
notice. If I were called to give a construc- 
tion, for the first time, to this section, I con- 
fess I should have some embarrassment to 
reconcile and satisfy all its parts. But hap- 
pily this section has been carefully and critic- 
ally examined, not only by a learned judge 
of the supreme court of the United States 
in his circuit (Stearns v. Barrett [Case No. 
13,337]), but afterwards by that court itself 
(Ex parte Wood, 9 Wheat [22 U. S.] 603). 
The decisions of that court on the doubtful 
points in this law, not only bind me by their 
authority, but entirely satisfy and accord 
with my own judgment. They give the full- 
est justice to the parties interested, while 
they do no violence to any part of the act, 
but make all its provisions consistent with 
each other, and with the general principles 
of justice and law. The following points 
seem to me to be the settled construction of 
the section in question: 1. That the proceed- 
ing given by it, to procure the repeal of a pat- 
ent, applies only to cases in which the pat- 
ent has been obtained by fraud, smTeptitious- 
ly, by false suggestions, by some wilful mis- 
representation and deception. The mere fact 
that the patentee was not the original in- 
ventor of the thing patented, is not such a 
false suggestion as is contemplated by the 
act, although there are some words in it 
which seem to favour that consti'uction, pro- 
vided that the patentee bona fide believed 
himself to be the true inventor, when he ap- 
plied for and received his patent, and did not 
know of any antecedent use and invention of 
the thing claimed by him. There must be an 
intended deception and fx-aud upon the gov- 
ernment and the public; a wilful wrong to 
the true inventor. 2, That the hearing, on 
tlie return of the rule to show cause, is 
merely an initial proceeding, for a more full 
and deliberate examination and ti'ial of the 
cause of complaint, if, in the opinion of the 
judge, there shall be a good and sufficient 
ground laid for such further examination; 
that the order of the judge, on this hearing, 
cannot be that the patent is invalid, but only 
that process shall issue for a trial of its va- 
lidity; and it is upon such trial that the ques- 
tion of validity is to be determined, or an 
issue to be made between the parties, and the 
letters patent to be repealed by the judg- 



ment of the court, if the issue shall be de- 
cided against the patentee. 3. That on the 
return of the process issued on the rule, the 
parties will make up their issue according to 
the case in controversy; and the trial will be 
by a jury or the court, according as the issue 
shall present a question of fact or of law. 
The decision against the patentee will repeal 
and vacate his letters patent, but a decision 
of this issue in his favour will give no 
sti'ength or confirmation to them, to prevent 
his right from being contested and ti-ied in 
any suit he may afterwards bring for a vio- 
lation of it The summary proceeding under 
the tenth section was probably given to pro- 
tect the public from manifest frauds, in tak- 
ing out patents, (the fees of office being no 
check,) for known and common ti. .,s. The 
imposing appearance of the patent w^ould de- 
ceive the timid and ignorant "who might be- 
lieve it was conclusive evidence of right, or 
who might be unable or unwilling to take 
upon themselves the hazard, and the certain 
loss of time and money, in which tliey would 
be involved by litigation. They would, there- 
fore, wisely prefer to pay something for the 
peaceable use of the pretended invention. 
Such frauds have been, more than once, suc- 
cessfully practised. 

It is ordered, that the rule in this case be 
made absolute; and that process issue, in 
nature of a scire facias, to the patentee, to 
show cause why the patent should not be re- 
pealed, with costs of suit. 

On tlie 2d May, 1S31, the writ of scire fac'as 
issued, to which the defendant subsequently 
pleaded not guilty, with leave ^o give the 
special matter in evidence. 

On tlie 27th Slay, 1835, the case came on 
for trial before Judge HOPKINSON and a 
special jury. It was argued by Perkins, for 
plaintiff, and Earle and Dallas, for* defend- 
ant 

Mr. Perkins, for plaintiff. 

Tliis suit is a proceeding under the tenth 
section of the act of congress of 21st Febru- 
ary, 1793 (1 Story's Laws, 303 [1 Stat 322]), 
directing tlie manner in which a patent may 
be repealed, if it has been obtained surrep- 
titiously or upon false suggestions. The 
plaintiff invented a mode of making iron 
cliests so as to render them incombustible. 
On the 7th March, 182G, he took out a patent 
for his improvements, which are detailed in 
his specification. In October, 1827, Scott, the 
defendant, came to work in the plaintiff's 
shop, who was then making iron chests ac- 
cording to his patent He remained working 
in this shop until September, 1S20, when he 
went to Ohio. He retm-ned to Now York in 
about a year. The plaintiff had heard in the 
meantime that he had been making u-on 
chests; he charged him with it, but he de- 
nied it He was then allowed to go over the 
factory. He went away, declining employ- 
ment by Delano, and came to Philadelphia 
where he set up a manufactory of u-on chests 
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the same as those made by Delano. In Octo- 
her, 1S30, he took out his patent for tliem, 
making the usual aflidavit. It is to repeal 
this patent, as having been obtained sui'rep- 
titiously and by false suggestions, that this 
proceeding has been instituted. 

The affidavit of Scott, made before Alder- 
man Badger on the 20th October, 1830, was 
then read. In tliis he swears that he believes 
himself to be the true and original inventor 
of the improvements within specified and de- 
scribed; and that the same, to the best of 
his knowledge and belief, had not been 
known or used either in this or any foreign 
counti'y. 

The counsel for the plaintiff then stated in 
detail the improvements claimed by Scott, 
amoimting to ten. He then offered a certified 
official copy of a patent taken out by the plain- 
tiff, which was afterwards surrendered and 
cancelled on account of a defective specifica- 
tion; and a new patent obtained on 13th 
August, 1834. This cancelled patent was of- 
fered to show that Scott's first specification 
had been previously patented; it was to be 
followed by evidence of its use jn the plain- 
tiff's shop when Scott worked there. 

Earle and Dallas, for defendant. 

We object to this evidence. The paper is 
imperfect We should know when it was 
cancelled; how and for what defect or rea- 
son. If the plaintiff can show that he had 
used potash in New York, and that Scott 
knew it, that is sufficient without this paper. 
He should first show that Scott knew the 
existence of this paper. 

Mr. Perkins, for plaintiff, in reply. 

By the third section of the act of 21st Feb- 
ruary, 17U3 (1 Story's Laws, 302 [supra]), 
"certified copies are competent evidence in 
all com'ts when any matter or thing, touch- 
ing a patent right, shall come in question." 

Judge HOPKINSON delivered the follow- 
ing opinion: 

I admit the evidence. The plaintiff is to 
prove two things: 1. That Scott is not the 
inventor of the improvement in question. 2. 
That he obtained his patent surreptitiously. 
To prove the second point, he must show 
knowledge of the defendant, that he was 
not the inventor; though he need not do so 
to prove the first This evidence is good for 
the former purpose, that is, to show he was 
not the original inventor. The copy offered 
proves the existence of the original in the 
department of state. 

Mr. Perkins, for plaintiff, in continuation. 

All the specifications of Scott's patent show 
that none of them were his inventions. A 
great number of witnesses examined all 
show that these improvements were in De- 
lano's patent; that they were used by him 
before Scott's application for a patent; and 
that Scott had full knowledge that they were 
so used. They further prove that Scott's 
first knowledge of the business was obtained 
in Delano's shop; he was entirely ignorant 
of every part of it when he came there. 



Thomas Archbold, being offered by the 
plaintiff as a witness, was sworn on his voir 
dire. He said he had made springs to the 
bolt such as are described in Scott's patent 

Barle and Dallas, for defendant, object 

The witness is not competent; he has an 
interest in the event of the suit If, by this 
verdict and judgment, Scott's patent should 
be affirmed, it might be given in evidence 
against the witness in a suit for infringing 
the patent; he has, therefore, an interest to 
destroy it in order to secm*e himself. Scott 
might sue on his patent, even if the verdict 
and judgment here should declare it invalid. 
Agents who vend a patented article are lia- 
ble to damages. The witness has admitted 
that he has violated the patent; and is, 
therefore, liable for damages. He cannot be 
permitted to take away from Scott the ca- 
pacity to sue him. Hayes v. Grier, 4 Bin. 
83; Conrad v. Keyser, 5 Serg. & R. 371. 

The witness, being called back by the judge, 
says, that he has made these bolts in the 
shop of Mr. Delano, as one of his workmen. 

Judge HOPKINSON stopped the counsel 
for the plaintiff, who was about to reply. 

On general principles I should think the 
evidence admissible. To exclude it, the in- 
terest of the witness should be more certain 
and immediate; not so contingent, remote, 
and dubious. The possibility that an action 
might be brought against him, in case his tes- 
timony should not prevail, or the tendency 
of his testimony to render his liability less 
probable, would not exclude him; it may af- 
fect his credit, but not his competency. 1 
Starkie, Ev. 86, 88. But it is clear to me 
that the witness would not be liable to any 
damages for the violation of Scott's patent, 
should it be found to be a good and valid 
one. ^He is not within the terms of the fifth 
sectio'n of the act It is there enacted, "that 
if any person shall make, devise, and use, or 
sell the thing so invented, he shall forfeit 
and pay to the patentee." In my opinion, 
this desci'iption does not, and was never in- 
tended to, embrace every workman who may 
be employed in making parts of a patented 
machine; nor one who may sell them as the 
shopman or clerk of another. The maker 
and seller intended by the act, is the prin- 
cipal who employs these subordinate agents; 
the person for whom, by whose direction, 
and on whose account, the machines are 
made and sold; the person who receives the 
profit of the sale; he is the seller and the 
maker. It is he who claims title and prop- 
erty in the thing, and who undertakes to 
transfer it to the purchaser. The workmen 
employed by him for stipulated wages, have 
nothing to do with his right or with his in- 
vasion of the rights of another. They work 
under his direction, and sell on his account 
There may be a dozen or more mechanics 
employed in making one machine; and sev- 
eral attending in the shop where it is sold. 
Is each of these liable for damages, that 
is, to forfeit and pay to the patentee a sum 
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at least tliree times the price for -wliidi the 
patentee has usually sold his invention? If 
this be the law, the patentee Tvould recover 
for overj' invasion of his right, for every ma- 
chine made and sold, not three times but 
fifty or an himdred times the price of it; al- 
though no one of the defendants made the 
machine, but it was the joint work of all. 
Tlie witness now offered, and objected to, 
made nothing but the spring bolts of the 
chests. So as to the iiersons who may sell 
it, as the shopmen or clerhs of the owner. 
In common parlance, as well as in the un- 
<lerstanding of the law, the seller of an ar- 
ticle is the owner for whom it is sold; not 
the man or boy in the shop who delivei's it 
to the buyer and receives his money. If sold 
on credit, the buyer becomes the debtor of 
the owner, of the master of the shop, as the 
seller. 

Mr. Perkins, for plaintiff. 

The evidence being closed on both sides, 
the case w^as argued by the counsel for the 
plaintiff, who cited Odiorne v. Winkley [Case 
No. 10,432]; Stearns v. Ban-ett [Id. 13,337]; 
Kvans v. Eaton [Id. 4,559]; Id., 3 Wheat. 
[IG U. S.] 4TA; Ex parte Wood, 9 Wheat. 
122 IT. S.] 603. 

Earle and Dallas, for defendant. 

The evidence of the case shows, that some 
■of the improvements inti'oduced by Scott, 
were new and useful; but the main ques- 
tion is not, whether he w^as or was not the 
inventor of them or any of them; but wheth- 
er he has falsely and surreptitiously taken a 
patent for that of which he then Imew he 
was not the inventor. Evans v. Eaton 
[supra]. 

Judge HOPKINSON delivered the follow- 
ing charge to the jmy: 

The issue you are now trj'ing, is made 
under the provisions of the tenth section of 
the act of 21st February, 1793. The ques- 
tion is on the repeal of the patent granted 
to the defendant; you wuU observe that a 
patent may also be annulled under the sixth 
section of this act. By the terms of that 
section, if the specification of the patentee 
does not contain the whole truth relative 
to his discovery; or contains more than is 
necessary, for the purpose of deceiving the 
public; or if it was not originally discov- 
ered by the patentee; or he had smrepti- 
tiously obtained a patent for the discovery 
of another person, judgment shall be ren- 
dered for the defendant, and the patent shall 
be declared void. Under the tenth section, 
the patent will also be repealed, if the pat- 
entee was not tlie true inventor of the thing; 
or had obtained the patent sm'reptitiously. 
These sections, however, are essentially dif- 
ferent in their objects and provisions. The 
sixth section declares the defences that shall 
be available for a i)ai't5'' against whom a 
patentee has brought suit for the invasion of 
his right; but no process or means are given 
for the examination of a patent right, how- 



ever false and fraudulent it may be, if the 
patentee will be content to forbear to bring 
a suit against those who use it He may 
thus avoid all examination of his right, and 
he may go on imposing upon the ignorant or 
timid, and lay his unjust contributions up- 
on them. A case is recorded of a patent 
for using the common stone coal in a com- 
mon blacksmith's forge. The patentee went 
through the counti-y exhibiting his parchment 
patent with the gi-eat seal of the department 
of state, and the signatures of the high of- 
ficers of government appended to it. This 
would naturally alarm an ignorant smith, 
and as the patentee w^ould sell him a right 
for two or three dollars, or for whatever he 
could get for it, a prudent man would prefer 
paying so small a sum, rather than go to law 
with an adversary apparently so well armed. 
To protect the public from such impositions, 
this tenth section was enacted, and gives the 
power to any person, interested or not in the 
discovery or the patent, to call upon tlie 
patentee for an examination of his right, 
and have it repealed, if it shall be found 
that he is not entitled to it. This proceed- 
ing, however, must be instituted within three 
years; for if the public acquiesces for that 
period in the claim of the patentee, it shall 
only be questioned by one against whom a 
suit is brought for a violation of it, when 
the defendant will always have the benelit 
of the defence provided for him by the sixth 
section of the act 

With this explanation of these sections of 
the patent act, you will inquire whether the 
specifications contained in Scott's patent, or 
any of them, are substantially the same with 
those used in Delano's chests, or in any .other 
chest, French, English or German, antecedent 
to Scott's patent, and to his claim of inven- 
tion. I say "substantially," for a difference 
in the manner or form of applying the inven- 
tion, if it be the same principle, will not jus- 
tify Scott's patent. I have also said, "or any 
of them," for tlie petition and oath claim all 
and each of them; and if there be a false 
suggestion in a material fact, the patent is 
invahd. So, on another settled principle of 
law, he must not patent more than his inven- 
tion, or all is invalid. If you shall think that 
all or any of Scott's specifications were used 
before by Delano, or any other person, his 
patent can give him no title to them. 

But you have to inquire into another ques- 
tion here. Did the defendant obtain his pat- 
ent "surreptitiously or upon a false sugges- 
tion?" If he knew that Delano, or any other 
person, had previously used his pretended in- 
ventions, he certainly obtained his patent by 
falsely suggesting that he was the inventor. 
An important question on the construction of 
this section of the act here presents itself: 
whether the mere fact that the allegation or 
suggestion of the patentee was false; that is, 
that in truth he was not the inventor, when 
he alleged that he was; will be sufficient to 
warrant a verdict and judgment against liim, 
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repealing his patent iu this proceeding: or, 
M'hetlier the complainant must not go further, 
and show that the defendant knew that he 
was not the inventor, aud of course knew 
that his allegation was false, and therefore 
wilfuUy deceived the government and the 
public in obtaining the patent. When the 
4ipplication in this case was made to me, in 
March, 1834, for a rule upon the defendant to 
show cause why process should not issue to 
repeal his patent, the question now proposed 
was not much attended to. The argument 
was more on the mode of proceeding than 
the merits of the case. In the opinion I then 
-said, that I considered it to be the settled con- 
struction of this section "that the proceeding 
given by it to procure the repeal of the pat- 
ent, applies only to cases in which the patent 
has been obtained by fraud, sm-reptitioiisly, 
by false suggestions, by some wilful misrepre- 
sentation and deception. The mere fact that 
the patentee was not the ori^nal inventor of 
the thing patented, is not such a false sugges- 
tion as is contemplated by the act, (although 
tliere are some words in it which seem to fa- 
vom- that constiiiction.) provided that the pat- 
entee, bona fide, believed himself to be the 
true inventor, when he applied for and re- 
ceived his patent, and did not know of any 
antecedent use and Invention of the thing 
claimed by him. There must be an intended 
deception and fraud upon the government 
and the public; a wilful wrong to the true in- 
ventor." On a further consideration of the 
subject, I am led to doubt the correctness of 
this opinion; indeed, it is but one of several 
^ -difficulties which occur, in reconciling the dif- 
ferent parts and provisions of this law. The 
first part of the section unequivocally requires 
that the oath or affii'mation, which is the 
<;ommencement of the proceeding, the very 
foundation of the complaint, shaU aflarm that 
the patent "was jobtained surreptitiously or 
upon false suggestions." If I were left to 
give a meaning to these words alone, with 
nothing more in the act to show the intention 
of the legislature, I should adhere to the opin- 
ion that the falsehood alluded to was a lino^\Ti 
4i«d wilful untruth, the fraud a surreptitious 
jipplication, a designed and wilful deception. 
But when the process has been issued on this 
affidavit, and the parties appear here, the one 
to maintain his complaint as set forth in the 
xiffidavit, and the other to defend himself 
agaipst that complaint, which is, that he ob- 
tained his patent surreptitiously or by false 
suggestion, we find the ground of inquiry 
much widened, and this court is directed to 
render a judgment for the repeal of the pat- 
■ent, "in case no sufficient cause shall be 
shown to the contrary, or if it shall appear 
that the patentee was not the true inventor or 
■discoverer." The manner of obtaining the 
patent, whether by fraud and falseliood, 
whether bona fide or surreptitiously, is left 
out of the 6ase, and it is your duty and mine 
to repeal the patent on the grounds I have 
mentioned. While this obscmity in the law 



has brought me to doubt the construction I 
formerly gave to it, I shall nevertheless in- 
struct you, in your consideration of this case, 
to take the law to be as I held it on the appli- 
cation for this process. I must presume that 
the defendant has prepared his defence on the 
law as I then laid it down, and it would be 
unjust to place him on a worse footing now. 
He shall have the benefit of my mistake, if it 
was one, and the other party will have the 
opportunity, should it be necessaiy, to have 
the question more deliberately argued and de- 
cided, by this or another comt. For the pur- 
poses of this trial you will hold it to be nec- 
essary, to justify a verdict against the defend- 
ant, that when he applied for and took his 
patent, he knew that the things, or some of 
them, that he claimed as his inventions, had 
been used before, and were not his discov- 
eries. 

Knowledge, then, being necessary to bring 
tlie defendant imder the penalty of this sec- 
tion of the act, we must inquire what the 
3;nowledge is that will be sufficient for his 
condemnation. The complainant, in the first 
place, insists upon the legal or presumptive 
knowledge arising from the record of De- 
lano's patent, long before that obtained by 
the defendant. The record of Delano's pat- 
ent and its specification could be no notice of 
his discoveries to Scott, unless there is a sub- 
stantial identity between the specifications 
of the two patents. This you will decide. 
You have them both, and have heai-d the 
elaborate arguments of the coimsel of the re- 
spective paities, affii-mtng and denying this 
identity. If you shall be satisfied that such 
identity does exist between the two specifi- 
cations of Delano and Scott, the question then 
occurs, whether the record of Delano's patent 
in the office of the department of state, was 
9uch a notice to Scott of that patent and its 
specifications, as will bring him within the 
provisions of the tenth section of the patent 
law? Is it such a knowledge or notice as wi.l 
render his suggestion or allegation that he 
was the inventor, surreptitious and false, ac- 
cording to the constraction I have given to 
that section? Must actual- knowledge be 
brought home to him of a previous use or pat- 
ent of the same inventions; or will a legal 
construction or presumptive knowledge be 
sufficient? With the interpretation I have 
adopted of this section of the act, a con- 
structive notice of a preceding patent wUl 
not be sufficient for the condemnation of the 
defendant; to fix the charge of actual false- 
hood and fraud upon him, actual knowledge 
must be proved. It is not like the case of a 
disputed right to property between two piu*- 
chasei-s, where, if the first buyer has put hia 
deed on record, he has given all the notice of 
his titie the law requh'es, and a subsequent 
purchaser 'who neglects to make the inquiry 
at the proper place, will buy at his peril. 
The case of Odiorne v. Winkley [Case No. 
10,432] was a suit brouglit under the sixth 
section of the act for the invasion of a patent 
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right It is probable, however, that yon ■will 
malve up your opinion respecting the knowl- 
edge tliat Scott had of Delano's inventions 
from the direct evidence in the cause. It is 
certain that Scott laiew Delano had a patent 
for improvements in making iron chests, and 
being about to get a patent himself for tlie 
same object, you will judge whether it is not 
to be presumed that he did inquire, at the 
patent office, what the improvements of De- 
lano were. In addition to this reasonable 
presumption, much sti'onger than the ordi- 
nary constructive notice afforded by a re- 
corded insLniment, you have evidence that 
Scott came to Delano's shop as a common 
smith, having never before been engaged in 
malving iron chests, nor, as far as we know, 
having ever seen one made; and that, if you 
are satisfied of the identity of the hnprove- 
ments claimed, the chests of Scott are the 
same with those he saw made, and assisted in 
making, in Delano's shop. If this evidence is 
relied upon, it brings home to Scott the full 
knowledge of Delano's improvements, and, 
of course, when he obtained a patent for them 
for himself, he did it sun-e?,titiously and by 
false suggestion. (The judge then recapitu- 
lated to the jury the prominent parts of the 
testimony, to show the actual knowledge of 
the defendant, that the improvements he has 
patented, were those previously patented by 
Delano, and that he obtained his knowledge 
of them in Delano's shop.) 

The jury found a verdict for the plaintiff. 
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DELANO V. WINSOR et al. 

[1 Cliff. 501.]^ 

Circ\iit Court, D. Massachusetts. Oct. Term, 

ISGO. 

Equity — PiiEADixGs as Evidence — Ship-Brokers 
— Fraud against Pki.vcipal. 

1. If the answer of the defendant is respon- 
sive to the bill, it is evidence in his favor, and is 
conclusive, unless disproved by something more 
than the testimony of one witness. 

2. "Where the complainant sought to recover 
damages of the respondents, because they im- 
properly and unfaithfully executed the trust he 
confided to them, and the facts charged in the 
bill were clearly and positively denied in the an- 
swer, held, that inasmuch as the complainant 
failed to prove the facts charged by more than 
one witness, he had not overcome the denials of 
the answer. 

[Cited in Oilman v. Libhey, Case No. 5,445; 
Scammon v. Cole, Id. 12,432; Voorhees v. 
Bonesteel, 16 Wall. (83 U. S.) 30.] 

3. The respondents were employed by com- 
plainant to obtain a cargo for his vessel, and 
complainant alleged that respondents were em- 
ployed to ship the entire cargo at specified rates, 
payable in money, which was denied in the an- 
swer: and after the vessel was loaded, and had 
departed on her voyajie, the respondents sent to 
complainant a statement or freight Hst prepared 
as if the whole cargo had been shipped at speei- 
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fied rates of freight, upon which complainant 
thereupon paid the agreed commissions. fieW, 
that as a portion of the cargo was in reality 
shipped at half profits, the making of the freight 
list amounted to a misrepresentation. 

This was a bill in equity wherein the com- 
plainant [Warren Delano], owner of the ship 
Mastiff, sought to recover damages of the 
respondents [Nathan Winsor, Jr., and others], 
as his agents, because they improperly and 
unfaithfully executed the trust he confided 
to them, as ship-brokers, to procure a cargo 
of freight for the vessel, and also on accoimt 
of certain misrepresentations made by them 
in respect to the same, whereby he was in- 
duced to pay them in commissions a greater 
eum than they were entitled to receive. The 
complainant made application to the respond- 
ents to procure a cargo for his vessel while 
she was lying in the harbor of Boston bound 
for San Francisco, and agreed to pay them 
five per cent, on the amount of freight and 
primage of the goods laden on board. After 
the merchandise was shipped, the respond- 
ents sent to the complainant a freight list of 
the same, and a statement of the money to be 
earned in their carriage and delivery, showing 
freight including primage to the amount of 
$2,001.20, upon which the complainant paid 
them §1,005, besides other charges. The 
complainant alleged that the respondents 
were employed to procure the cargo at 
specified rates of freight, payable in money, 
and not on terms of half profits, and relying 
upon the freight list he believed the goods 
were to be carried for the specified rates 
of freight; but such was not the case, as ap- 
peared by the bill of lading signed by the 
respondents. According to the bill of lading 
a large portion of the cargo, to wit, fifty- 
seven tons of pig-iron, three hundred and 
thirty-three "nests" of tubs, so called, and 
seventy-five dozen pails, were shipped at 
"one half net profits over costs and charges," 
and these could not be sold at any profit, and 
he consequently received no compensation 
for them. He therefore insisted that the re- 
spondents were bound to pay him the loss 
he had suffered by their acts. The answer 
denied that the respondents were employed 
to procure a cargo of any particular kind 
or at specified rates of freight in money, 
and alleged that the kind of cargo and rates 
and terms were by the agreement left to their 
judgment and discretion. They also denied 
that they intended to represent in the state- 
ment that all of the cargo was procured and 
shipped at specified rates, to be paid in 
money, or that the statement contained any 
such representation. 

F. C. Loring, for plaintiff. 

Equity has jurisdiction, because plaintiff 
seeks to correct an account rendered by de- 
fendants. 1 Story, Eq. Jur. 429. Transac- 
tions between principal and agent being 
coupled with a trust, relief may be had in 
equity as well as at law. Hov. Frauds, IGl, 
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162. Plaintifie has no remedy at law, neither 
in debt, covenant, assumpsit, trover, nor case. 
His claim is, that defendants shall make their 
representation good. Equity only can give 
this relief. In Harding v. Carter, 1 Marsh. 
Ins. 210, it was held that trover would lie 
for a policy of insurance never made. It 
has been doubted whether the rehef should 
not have been sought in equity. Tickel v. 
Short, 2 Ves. Sr. 239, is in point Gray v. 
Mm-ray, 3 Johns. Ch. 167, same principle. 
Ground of action is false representation of 
the defendants, by reason of which they 
charged and received a larger commission 
tban they otherwise would, and so are bound 
to malce it good. Id. 185. 

Ranney and Morse, for defendants. 

If the plaintiff has any cause of action, 
he has a plain, adequate, and complete reme- 
dy at law, .and a com-t of chancery has no 
jurisdiction of it 1 Stat 82; Balder v. Bid- 
die [Case No. 764]; Sadler v. Robinson, 2 
Stew. [Ala.] 520. It is not a case of fraud 
alleged or proved, nor one of trust or the 
violation of any trust Russ v. Wilson, 22 
aie. 207; Porter v. Spencer, 2 Johns. Ch. 
170. If it is merely a case of violated con- 
tract in the shape of a warranty that the 
goods in question were shipped on a specific 
fixed rate of freight an action at law is the 
clear and proper remedy. The omission to 
state the amount of freight on the iron, tubs, 
and pails as "estimated," so as to get a rea- 
sonable compensation in the shape of com- 
missions as was customary and reasonable, 
was by mistake and accidental. At the worst, 
it was but a misrepresentation, which harm- 
ed nobody, and never would have been noticed 
if the goods had netted a rate of freight sat- 
isfactory in half profits. To recover the ac- 
tual damages resulting from such misrepre- 
sentation would be the extent of the liabil- 
ity, if any. Cunningham v. Bell, [Case No. 
3,479]; BeU v. Cunningham, 3 Pet [28 U. S.] 
69, 85; Greene v. Goddard, 9 Mete. [Mass.] 
223; Brown v. McGrau, 14 Pet [39 U. S.] 
480, 496; Blot v. Boiceau, 3 Corns t [N. Y.] 
78; Gould v. Rich, 7 Mete. [Mass.] 539, 546; 
Frothingham v. Everton, 12 N. H. 239. 

CLIFFORD, Cu-cuit Justice. Two grounds 
of claim are set up by the complainant which 
must be separately and carefully consid- 
ered. Claims so enth'ely distinct in their 
natiu-e, although presented in the same bill* 
of complaint cannot be so blended together 
as to excuse the com*t from their separate 
examination. 

Careful attention to the first claim, as stat- 
ed in the bill of complaint will show that 
It is for damages arising from the breach of 
a contract to procure a cargo of goods as 
freight for a certain vessel, on a given voy- 
age, at specified rates of freight payable in 
money on the transportation and delivery of 
the goods; and the breach alleged is, that 
the respondents did not perform the con- 
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tract; that a portion of the cargo procm-ed 
and shipped was not subject to specified 
rates of freight payable in money, but that 
tbe articles were procm*ed and shipped upon 
terms of one half net profits over costs and 
charges. Allegation is not made in the bill 
of complaint that cargo in lieu of that 
shipped, subject to freight at specified rates, 
payable in money, and such as it is alleged 
the respondents undertook and agreed to pro- 
cure, might have been obtained in the 
market or that the failm-e to procure such 
was occasioned through the negligence or 
unskilfulness of the respondents; but the al- 
legation is,— and that is the foimdation of 
the claim,— that the respondents undertook 
and agreed to do what they did not and have 
not performed, and that the non-performance 
of the undertaking and agreement has occa- 
sioned loss to the complainant which the re- 
spondents are bound to make good in tlie 
manner therein described. Taking the case 
as stated in that part of the bill of complaint 
under consideration, it plainly has all the 
material elements of an action on the case, 
founded upon a special undertaking and 
agreement in the natm*e of a warranty, and 
the non-performance of the same, where spe- 
cial damages are claimed for the breach of 
the undertaking and agreement Special 
damages are evidently claimed in this case, 
because the complainant alleges that the re- 
spondents are bound to maJce good the loss 
he has suft'ered by theu* doings, and pay to 
him the sums of money he would have re- 
ceived if they had performed their under- 
taldng and agi-eement Irrespective of the 
question of jiirisdiction raised in the case, 
the first question to be considered is, whether 
the complainant has proved the special im- 
dertalcing and agreement on which the suit 
in this behalf is founded. Unless the re- 
spondents imdertook and agi-eed to procm-e 
and ship the cai'go on the terms assumed by 
the complainant there could be no such 
breach of conti-act as is alleged, and of 
com'se there can be no cause of action. 
Such, imdoubtedly, were the views of both 
parties at the inception of the litigation, as 
is obvious from the manner in which the 
pleadings are drawn. Distinct allegations 
upon the subject are to be found both in 
the bill of complaint and in the answer of 
the respondents. Complainant alleges that 
the commission, agency, and trust for which 
he retained the respondents were to procm'e 
a cargo for the vessel, to be carried and de- 
livered on payment of freight in money at 
specified rates, and not upon half profits, 
which leaves it cleai'ly to be implied that 
the whole cargo was to be procinred and 
shipped at specified rates. On the other 
hand, the respondents deny that they were 
retained for that purpose, or that the under- 
tiiking and agi'eement contemplated that all 
of the cargo should be procured and shipped 
to be carried and delivered for payment of 
freight in money at specified rates, and nonft 
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of it upou terms of half profits; and to make 
the denial more explicit, they also allege that 
the kind of car^o to be i^rocm-ed, together 
with the rates and terms on which the goods 
Avere to be transported, were to be left to 
their judgment and discretion; so that the 
denial is as full and exi)licit as it w^ell can 
be made. Where the facts charged in the 
bill as tlie gi'oiinds for obtaining the decree 
are clearly and positively denied in the an- 
swer, and are only supported by one witness, 
the rule is well settled that the court will not 
decree against the defendant. Union Bank 
of Georgetown y. Geary, 5 Pet. [30 U. S.] Ill; 
Atkinson v. blanks, 1 Cow. 703; Walton v. 
Hobbs, 2 Atk. 19; Pember t, :Mathers. 1 
Brown, Ch. 52. Wliere the answer of the 
defendant is re-sponsive to the bill, it is evi- 
dence in his favor, and is conclusive unless 
disproved by more than one witness. 1 
Paige, 241; Daniel v. Mitchell [Case No. 3,- 
502]. Two witnesses, or one witness with 
probable circumstances, says ]Marshall, C. X, 
in Clark's Ex'rs v. Van Riemsdyk, 9 Cranch 
[13 U. S.] 160, will be required to outweigh 
an answer asserting a fact responsively to a 
bill. He also states very clearly the reason 
for the rule, which is, that when the com- 
plainant calls upon the respondent to answer 
an allegation, he admits the answer, if duly 
filed, to be evidence, and if it is testimony, 
it is equal to the testimony of any other 
witness; and as the complainant cannot pre- 
vail if the balance of proof be not in his fa- 
vor, he must have circumstances in addition 
to his single witness in order to tui-n the bal- 
ance. Hughes V. Blake, 6 Wheat. [19 U. S.] 
453. Satisfactory proof, even by one wit- 
ness, that the respondents undertook and 
agreed to procure and ship the whole cargo 
at specific rates, iiayable in money, is not to 
be found in the record. Great reliance is 
placed by the complainant on the testimony 
of the master, but it is sufficient to say on 
that subject for the present, that it is not 
verj'' full to the point, or very definite as to 
the terms of the agreement. Another wit- 
ness is called by the complainant, who had 
the charge of tlie work in fm-nishing the ship, 
and was present all the time she was loading 
for the voyage in question, but he states ex- 
pressly tliat he does not know anything 
about the terms on which the iron was taken 
on board, and that he had nothing to do with 
the rates of freight All he can state is, 
that he gave no authority to ship goods at 
half profits, and had no knowledge that any 
were shipped on such terras. Opposed to 
this is the t(*stimony of the clerk of the re- 
spondents, who states in very positive terms 
that the respondents were to take tlie ship, 
load her to the best of their ability, and do 
the best they could; that they had no spe- 
cific instructions; that the loading of the 
ship was left to their judgment and discre- 
tion to load her as "all others are loaded." 
Testimony was introduced in respect to the 
circumstaueos under which the iron was pro- 



em-ed and shipped, and the details of the 
evidence were much relied on by the re- 
spondents to support the statements of their 
witness; and they also introduced certain 
letters of the complainant, and offered those 
written by themselves of the same series; 
but it is imnecessary to enter into those de- 
ta.ils, as I am of the opinion that the com- 
plainant in this branch of the ease has failed 
to overcome the denials of the answer filed 
by the respondents, especially as the allega- 
tions of the answer are supported by the pos- 
itive statements of a credible witness. Ref- 
erence to the freight-list was made at the 
ai'gument, as tending to show the alleged 
undertaking and agi-eement, but it is evident 
that it cannot have much weight in that di- 
rection, because the goods had been shipped 
and the vessel had departed on her voyage 
before it was forwarded or even prepared. 
Evidence is entirely wanting to show, from 
the state of the market, that the additional 
freight at paying prices could have been ob- 
tained for the port of destination at specified 
rates, or that the respondents were guilty of 
any negligence, unfaithfulness, or unskillful- 
ness in executing their ti'ust. Adventm-es to 
that distant market were attended with great 
uncertainty, and mercantile information up- 
on the subject was so imperfect that the fail- 
m-e of an enterprise fm-nished but slight evi- 
dence to impeach the judgment and discre- 
tion of those who entered upon them. Es- 
toppel cannot be set up, as the evidence fails 
to show that tlie respondents ever undertook 
or were employed to procure and ship the 
enth'e cargo or the goods in question at spe- 
cific rates; and the act of preparing and 
sending the freight-list was after the vessel 
had departed, and after the fact of her de- 
parture was well known to the complainant. 
Attention to these considerations will show 
that the cases Tickel v. Short, 2 Ves. Sr. 
239, and Gray v, IMurray, 3 Johns. Ch. 167, 
do not apply, even if tlie principle there laid 
down could under any circumstances be re- 
garded as applicable to a case of this descrip- 
tion. 

Sufficient has already been remarked to ex- 
plain the grounds on which the second claim 
rests. Part of the cargo had been proeui-ed 
and shipped upon the terms of one half the 
net profits over costs and charges. Hav- 
ing completed the shipment, and the vessel 
having departed on her voyage, the respond- 
ents forwarded the bills of lading which had 
been signed by themselves, and prepared the 
freight-list and sent it to the complainant 
They prepared it as if the whole cargo had 
been procured and shipped at specified rates 
of freight, making the total amount of 
freight, including the primage of the goods, 
twenty tliousand and one dollars and twenty 
cents. When they sent the freigiit-list, they 
also sent their account for commissions, 
claiming five per cent, on the whole amount 
set down in the statement and the complain- 
ant, trusting to the accui-acy of the represen- 
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txiUou, paid the amount claimed. Misrepre- 
sentation and mistalve are botli cliarged in 
tlie bill of complaint as tlie foundation of 
this claim. Blended as the two charges are 
in tlie bill of complaint, it is somewhat diffl- 
-cult to separate them, and it is that difficnlty 
which has occasioned the only doubt in the 
mind of tlie court on this branch of the case. 
After full consideration, I have come to the 
conclusion that the allegations of the bill of 
complaint are sufficient to support the claim, 
which is substantially based in the pleadings 
upon mistake induced by misrepresentation. 
Authorities are not necessary to show that 
errors in the settlement of accounts between 
principal and agent, especially if induced by 
misrepresentation, are cognizable in eauit5\ 
1 Story, Ect. Jm\ §§ 462-4G4, 524^520; Daniel 
V. Mitchell [supra]. All of the allegations of 
the bill of complaint in this branch are ad- 
mitted, except the allegation of misrepresen- 
tation. Respondents in their answer admit 
that the freight-list was prepared as alleged, 
and sent to the complainant They admit 
that tlie commissions were demanded and 
paid; and I am of the opinion that the state- 
ment in the freight-list, under all the circum- 
stances of the case, amounted to misrepre- 
sentation. Undoubtedly the complainant 
was deceived, and was thereby induced to 
make payment where he would have de- 
clined to do so, if he had known the true 
state of tlie case. Small as the error is, it 
is, nevertheless, the right of the complain- 
ant to have' the amount corrected; and inas- 
much as the mistalve was induced by mis- 
representation, this court, sitting as a com't 
of equity, cannot refuse to take jurisdiction 
of the case. Unless the amoxmt is agreed, 
tlie cause must be referred to a master to 
ascertain it, and, when that is ascertained, 
tlie complainant will be entitled to a decree. 
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DELANX V. WASHINGTON. 

[2 Cranch, C. G. 439.] ^ 

Circuit Court, District of Columbia. 
Term, 1824. 



April 



Appeal from Justice Decision — Violatioks of 

MUXXOIPAL OUDIXAXCES— SDFFJCIEKCY OF WaR- 
KAXT — UXLAWFUL SaLE OF LiQCORS. 

1. Upon appeal from the judgment of a jus- 
tice of the peace, for the penalty of a by-law, 
the judgment will be reversed with costs, if the 
warrant does not set forth the offence with, suffi- 
<?icnt certainty. 

2. A warrant, charging that the defendant 
^'did during the last or present month, sell spir- 
ituous or other liquor without a license, con- 
trary to the act, or acts of the mayor, &c., on 
that subject made and provided," is too vague 
and uncertain to support a conviction. 

* [Reported by Hon. William Cranch, Chief 
Judge.] 



This was an appeal from the judgment of 
a justice of the peace for a penalty of $20. 
The warrant commanded the constable to 
talve Pat Delany, &c., to answer to the 
mayor, board of aldermen, and board of com- 
mon council, &c., in a plea that he render 
to the said mayor, &c., the full sum of $20, 
which to the said mayor, &c., "he owes and 
unjustly detains, for that he the said De- 
lany did, dm'ing the last or present mouth, 
sell spirituous, or other liquor, without a 
license, contrary to the act or acts of the 
said mayor, &e., on that subject made and 
provided." 

IMr. Jones, for appellant, contended that 
the offence is not set forth with sufficient 
certainty, and cited tlie case of Barney v. 
Washington City [Case No. 1,033], in this 
com*t, at July term, 1805. 

THE COURT (THRUSTON, Circuit Judge, 
contra) decided that the warrant was too 
uncertain, and reversed the judgment with, 
costs. 

See, also. White v. Washington [Case No. 17,- 
560], at October term, 1822, and Boothe v. 
Georgetown [Id. 1,651], at the same term. 



Case No. 3,766. 

DELAPLAINE v. OROWNINSHIELD. 

[3 Mason, 329.] ^ 

Circuit Court, D. Massachusetts. May Term, 

1824. 

Limitation of Actions— Soit Cojimenced in 
Another State. 

1. To a plea of the statute of limitations, it 
is not a good replication, that a suit for the 
same demand was commenced in a court in an- 
other state, and discontinued within six years. 

2. The commencement of a suit, to defeat the 
statute of limitations, must he the same suit, 
to which the plea is pleaded. 

Assumpsit on several counts: (1) Money 
had and received. (2) On a promissoi-y note 
dated at New York, on the 23d of March 1811, 
payable to plaintiff [John F. Delaplaine] or 
order on the lotli of July then next. (3, 4, 
and 5) On like notes for like sums, payable 
on the 1st and on the loth of August then 
next, and on the 1st of September then next. 
Pleas: (1) Non assumpsit. (2) Statute of 
limitations of aiassachusetts specially set 
forth. (3) Same plea, setting forth generally 
actio non accrevit (4) Same plea generally, 
and no promise within six years. (5) Statute 
of limitations of New York, and actio non 
accrevit Replication as to second, third, and 
fifth pleas, tliat an action was brought on the 
same demands in the supreme com*t of New 
York at January term, 1812, and continued 
from term to term until May term, 1821, and 
then discontinued; and that the cause of ac- 
tion accrued within six years before tlie com- 
mencement of the same action. The defend- 
ant [Richard Crowninshield] demm-red to this 
replication, and the plaintiff joined in the 

* [Reported by William P. Mason, Esq.]- 
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demiuTer. On a demurrer to tbie fourtli pica, 
it was waived by the defendant. 

Prescott, for defendant, in support of his 
demiuTer to the replication to the second, 
third, and fifth pleas, cited 2 Salk. 420, 421; 
2 Saund. 63, note 6; 6 Term R. 617; 3 Term 
K. 602. 

Gr. Sullivan, for the plaintiff, argued e con- 
tra. 

STORY, Circuit Justice. Whatever may be 
tlie case as to the other pleas, the plea of the 
statute of limitations of Massachusetts is a 
complete bar to the present suit, unless the 
matter set up in the replication is sufficient 
to avoid it. In my judgment, it is wholly 
insufficient There is no case where the stat- 
ute is stopped by the commencement of an 
action, imle^ that action is kept alive after 
the first process is retm*ned, by continuances, 
and is the same suit to which the statute is 
pleaded as a bar. A suit commenced, and 
afterwards discontinued, will not aid the 
plaintiif in auother suit, even in the same 
coui-t for the same cause of action. The case 
of Smith V. Bower, 3 Term R. 662, is dh-eetly 
in point, and decisive against the plaintiif.: 
Even if the law were otherwise on this point, 
it would be impossible to contend successfully 
for the proi)osition, that a suit commenced 
in another state would take a case out of the 
statute of limitations of Massachusetts, in an 
action pending here. No such exception is 
expressed or can be implied from that statute. 
The judgment must therefore be for the de- 
fendant on the demmTer, the replication be- 
ing fundamentally bad; and this makes an 
end of the action. Judgment accordingly. 



Case ISTo. 3,757. 

DELA.UNEY v. HERMANN. 
[1 Baldw. 132.] * 

Circuit Court, E. D. Pennsylvania. April 

Term, 1830. 

Equity Phactice— Dismissai- op Bill — Delay in, 

PliOSECUTION. ■ 

The court will not dismiss a hill for want of 
proceeding in the cause for three terms, with- 
out i^iving one term's notice of the application 
for dismission. 

In this case a bill was filed to October 
1S25; an answer put in March 1820; ex- 
ceptions taken and a new answer filed June 
1826. On the 11th of October 1826, the plain- 
tiff took out a commission to Bordeaux, 
which has never been executed or returned. 
The plaintifE has filed no replication, or taken 
any measm-es to procure testimony, or to 
bring the cause to a hearing. 

On the first day of this term, Mr. Rawle 
moved to dismiss the biU with costs. 

BALDWIN, Circuit Justice. There has un- 
doubtedly been very great delay on the pari 

^ [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 



of the complainant, which is not satisfac- 
torily accounted for; but the respondent has 
had it in his power, under the thirteenth and 
seventeenth rules of the supreme com*t, to 
compel a reply and a hearing of the cause, 
which "has not been done. He now asks for 
a dismission, according to a rule of the Eng- 
lish court of chancery, authorizing it, where 
the complainant has omitted for three terms 
to proceed in the cause. 2 Madd. Ch. 385. 
As this rule has never been acted on in this 
court, we should deem it a rigorous proceed- 
ing to enforce it now for the first time, and 
therefore enlarge it till the next term, of 
which notice must be served on the com- 
plainant. 



Case K^o. 3,758. 

In re DELAVAN, 

[5 Law Rep. 370.] 

District Court, S. D, New York. Aug., 1842. 

Bankrdptct — Debtok's Dischakge — Objections 
— Admission of Fictitious Debts — Conceal- 
ment OF Assets— Evidence. 

pL. The admission of a fictitious debt against 
his estate will not bar the bankrupt's discharge, 
under the act of 1841, unless the same is ad- 
mitted in proceedings under the act. There- 
fore, proof of an assignment of his whole es- 
tate before the passage of the act, with pref- 
erence of fictitious debts, will not operate as a 
bar.] 

[2. Putting a fictitious debt upon the sched- 
ules of the bankrupt is admitting the same, 
within the meaning of the act.] 

[3. Declarations of a debtor, at the time of 
his failure, that he has means to pay all his 
debts, are not sufficient, by themselves, to 
show a fraudulent concealment of assets.] 

On objections to a final discharge because 
the bankrupt had admitted a false and fic- 
titious debt against his estate, THE COURT 
decided, that an assignment of all his estate 
by the bankrupt in 1839, and giving in it a 
preference to fictitious debts to his brother, 
would not bar his discharge under the bank- 
rupt act [of 1841 (5 Stat. 440)]. The debt 
must be falsely admitted in proceedings un- 
der this act, to affect the banki-upt's petition 
for a certificate. THE COURT further de- 
cided, that putting a fictitious debt upon the 
schedules by the bankrupt, as just and owing 
by him, was admitting such debt against his 
estate within the mischief and meaning of 
the statute. That a collusive arrangement 
between the bankrupt and his brother in 
1839, to convey to him his (the bankrupt's) 
estate in fraud of his creditors, not being 
done in contemplation of the passage of the 
bankrupt law, would not prevent his obtain- 
ing his discharge under the law. That in 
the judgment of the court the ci*editors had 
failed to prove a debt on the schedule for 
$3,000 to the bankrupt's brother, to be false 
and fictitious. THE COURT further decid- 
ed, that declarations of the bankrupt at the 
time of his failure in 1838, and immediately 
thereafter to various creditors, that he had 
means to pay them fully, or to pay all his 
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debts, would not be sufficient without specific 
evidence of tlie extent of these means, or the 
subsequent possession of property, to prove a 
fraudulent concealment of his estate by the 
bankrupt Decree of discharge granted. 

Mr. Mitchell, for bankrupt 
Mr. Edmonds, for creditors. 



Case Ho. 3,759. 

DB LAVEAGA v. WILLIAMS, et al. 

[5 Sawy. 573; 8 Eeporter, 548; 4 Pac. Coast 
Law J. 51; 20 Alb. Law J. 336.1 ^ 

Circuit Court, D. California. Aug. 14, 1879. 

Fedekal Codrts— Transfer op Title to Give 
Jurisdiction. 
Where a citizen of the state transfers real 

?roperty to an alien, the circuit court of the 
Tnited States will take jurisdiction of a suit 
affecting such property brought by the alien 
against another citizen, although the convey- 
ance was upon a nominal consideration, and 
made for the punwse of giving the court juris- 
diction, provided it be not accompanied with an 
agreement to retransfer the property to the 
grantor after the termination of the litigation. 
The court in the absence of such agreement will 
not inquire into the motives which induced the 
transfer. 
[Followed in Marion v. Ellis, 10 Fed. 412. 
Cited in Coffin v. Hagffin, 11 Fed. 224; Col- 
linson v, Jackson. 14 Fed. 310; Crawford v. 
Neal, 144 U. S. 585, 12 Sup. Ct. 761.] 

[Suit in equity by Miguel A. De Laveaga 
against Thomas H. Williams and others.] 
This case came before the court on a plea of 
abatement to the jm*isdiction of the court 

George W. Gordon, in support of the plea. 
Wm. Irvine, contra. 

Before FIELD, Circuit Justice, and SAW- 
YER, Circuit Judge. 

PIELI), Circuit Justice. This is a suit in 
equity, to restrain the defendants from car- 
rying into effect certain proceedings taken 
by them for the reclamation of swamp and 
overflowed lands in San Joaquin county. 

The complainant is a subject of the king of 
Spain, and claims to be the owner of an 
undivided fomrtb , interest in a portion of 
these lands under a deed executed in August 
1877, by JCenry M. Naglee, who then held the 
entire estate. The deed recites a considera- 
tion of one dollar, but the evidence of the 
complainant shows that no consideration was 
ever paid, and that the deed was executed 
to enable him to bring this case in the circuit 
court of the United States; and also, that 
the expenses of the litigation have been 
hitherto borne by his grantor. 

The defendants have interposed a plea in 
abatement to the suit that the complainant 
was not at the time of its institution the ac- 
tual owner of any interest in the premises to 
be affected by the reclamation intended; and 
that the deed of Naglee, under which he 

* [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission. 20 Alb. Law J. 336, 
■contains only a partial report] 
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claims, is merely colorable, made and de- 
livered simply to give the court jurisdiction, 
and upon the understanding that the grantor 
was to retain all the interest in the prem- 
ises. 

Upon the evidence stated the defendants 
rely to sustain the plea, and oust the court 
of jm-isdiction, Naglee, the grantor, being a 
citizen of California, the state of which 
they are citizens. 

There is no doubt that the sole object of 
the deed to the complainant was to give this 
court jurisdiction, and that the grantor has 
borne, and stiU bears the expenses of the 
suit But neither of these facts renders the 
deed inoperative to transfer the title. The 
defendants are not in a position to question 
the right of the grantor to give away the 
property if he chooses so to do. And the 
court will not at the suggestion of a stran- 
ger to the title, inquire into the motives 
which induced the grantor to part with his 
interest It is sufficient that the instrument 
executed is valid in law, and that the gran- 
tee is of the class entitled under the laws of 
congress to proceed in the federal courts for 
the protection of his rights. It is only when 
the conveyance is executed, to give the court 
jurisdiction, and is accompanied with an 
agreement to re-transfer titie property at the 
request of the grantor upon the termination 
of the litigation, that the proceeding will be 
treated as a fraud upon the com't Such 
was the case of Barney v. Baltimore City, 
upon which the defendants rely. 6 Wall. 
[73 U. S.] 280. Here there was no such agree- 
ment; and it will be optional with the com- 
plainant to re-transfer or to retain the prop- 
erty. He is by the deed absolute owner of 
the interest conveyed, and can only be de- 
prived of it at his own will, and upon such 
considei'ations as he may choose to exact 
Being such owner, and a subject of a coim- 
try on terms of amity with the United 
States, his right to seek the federal court is 
indisputable. See Briggs v. French [Case 
No. 1,871]. 

The complainant must have judgment on 
the plea of abatement; and the defendants 
must file their answer on or before the next 
rule day; and it is so ordered. 
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The DELAWARE. 

[1 Biss. 110.3 ' 

Circuit Court N. D. Ohio. July Term, 1856. 

Collision — Coxflictixg Evidence — Duty op 
Vessels Meeting — Ddti of Steamer — Trinity 
Rules Defective. 

1. In cases of collision, the hypotheses and ev- 
idence of the respective parties are generally in- 

^ [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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consistent. When tliere is a change in the 
coui-se of a vessel, a person without a compass, 
standing on the deck of either cannot, generally, 
say whether the change has been made by the 
vessel on which he stands, or the one on which 
his eye is fixed. 

2. A vessel that has the wind free, or is sail- 
ing before or with the wind, must get out of the 
way of the vessel close-hauled or sailing by or 
against it; and the vessel on her starboard tack 
has a right to keep on her course. 

3. So a steam vessel must get out of the way 
of a sail vessel, on the same principle, that the 
steam power gives the control of the vessel, as 
a vessel with the wind free. The exact varia- 
tions of a vessel, from her general course, can 
only be known by the compass. 

4. Where the light of a sail vessel appears to 
a steam vessel, at a distance of three or four 
miles, such light should be observed closely, in 
order that the steamer may avoid the vessel 
which carries it The steamer is bound to port 
its lielm, and make way for a sail vessel where 
there is the least possibility of danger. 

5. It is negligence in the steamer not to guard 
against the contingencies of a shifting wind, 
and tlie accidents to which a sailing vessel is 
liable; the point of danger is not passed until 
the vessels have passed each other. And al- 
though such vessel may change its course from 
apprehension of danger, the steamer is in fault 
for not keeping out of the way, although the 
sail vessel may not be faultless. In such a cast 
there is a mixed fault, and the damage done 
from a collision should be divided between the 
parties. 

6. The trinity rules, sanctioned by the su- 
preme court, were designed chiefly for the gov- 
ernment of vessels on the Thames, and in their 
application in this country are defective. The 
defects consist in the conditional application of 
the rules. Some instances stated. 

7. A rule of navigation should be simple, 
plain, and absolute. 

[Appeal from the disti-ict court of the 
United States for the northern district of 
Ohio.] 

Spaldinj; & Parsons, for libellant. 
Carter & ^lorton, for respondent. 

McLEAN, Circuit Justice. The Hbellant 
states, that on the 11th of June, 1855, at 
half past eight o'clock in the afternoon, the 
schooner E. il. Lyon sailed from Cleveland, 
loaded with one hundred and forty tons of 
coal on a voyage to Toledo; that about fifteen 
miles westerly from Cleveland, at about half 
past two o'clock at night, she was run into 
and simk by the propeller Delaware, which 
caused the loss of the schooner and her 
cargo. The propeller was on her com'se 
from the Sliddle Ross island to Cleveland. 

The hypotheses of the respective parties 
are inconsistent wath each other, in each 
charging the other with being the cause of 
the collision; and as usual in such cases, 
the officers and crew of each Tcssel, in their 
evidence, sustain the assumptions of each. 
This conflict of testimony in collision cases is 
not supposed to arise, altogether from a dispo- 
sition to misrepresent the facts in justifica- 
tion or excuse of their awn conduct; but 
from the uncertainty of the com*se and posi- 
tion of the vessels, before and at the time 
of the collision. No one standing upon the 



deck of a vessel, without a compass, can ob- 
serve a small deviation from its general 
course. An experienced seaman having a 
fixed object ahead, by ranging with certain 
parts of the vessel, or from the stars, may 
see w^here deviations are made; but the chan- 
ges cannot be noted with mathematical pre- 
cision. Much less certaintj'^ can be attained, 
when the object ahead is a moving vessel. 
Whether a perceptible change in the course 
is caused by the vessel on which the observer 
stands, or the one on which his eye is fixed 
may be a matter of doubt. This difficulty is 
gi'eatly ina'eased at night when the wind 
is fresh, as the waves have some effect on a 
vessel propelled by steam, and a much gi'eat- 
er effect upon a sail vessel. The lights of 
vessels at night may show their relative posi- 
tions, but without reference to the compass 
they do not indicate the precise coui-se of 
either. 

It may be proper here to state the rules 
recommended by the trinity masters in Eng- 
land, and approved by the supreme court 
in the case of St. John v. Paine, 10 How. 
[51 U- S.] 581: "A vessel that has the wind 
free or sailing before or with the wind, must 
get out of the way of the vessel that is close- 
hauled or sailing by or against it; and tlio 
vessel on the starboard tack has a right to 
keep her course, and the one on the larboard 
tack must give way, or be answerable for 
the consequences. So when two vessels are 
approaching each other, both having the wind 
free and consequently the power of readily 
controlling their movements, the vessel on 
the larboai'd tack must give way, and each 
pass to the right. The same rule governs 
vessels sailing on the wind and approaching 
each other, when it is doubtful which is to 
windward. But if the vessel on the larboai'd 
tack is so far to windward that, if both 
persist in their com-se, the other will strike 
her on the lee side abaft the beam or near the 
stern, in that case the vessel on the starboard 
tadc shoiUd give way, as she can do so with 
greater facility and less loss of time and 
distance than the other. Again when the 
vessels are crossing each other in opposite 
directions, and tiiere is the least doubt of 
tlieir going clear, the vessel on the starboard 
tack should perserve in her course, while that 
on her larboard tack should bear up or keep 
away before the wind." A great many au- 
thorities are cited in the above case, as sanc- 
tioning these rules. 

In a conflict of testimony, tlie number of 
witnesses on the respective sides may not be 
wholly disregarded; but there are often cir- 
cumstances which should have a more con- 
trolling influence than the fact of numbers. 
Kespectability of character, as is sometimes 
perceived from the laanntT of relating facts, 
a favorable position for observation, the dan- 
ger apprehended at the moment, and the ad- 
missions of the parties must all be duly con- 
sidered. 

The crew of the schooner consisted of somf> 
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six persons, tlie master, mate, cook and three 
person before the mast These witnesses 
agree in saying the night of the collision -was 
hright and starlight, that ahout midnight 
Thomas R. Willis, the mate, took charge of 
the larboard watch, relieving the captain, 
who directed the course of the vessel shotdd 
be west by north as long as the wind held 
on at the southward. A man by the name of 
Allen was at the helm, Nicholas Burke, the 
captain's brother was also on deck. 

At about two o'clock a hght breeze blew 
from the northward, the schooner was steered 
west-north-west, and rim at the rate of two 
or two and- a half miles an hour. At about 
a quarter after two, a bright light was made, 
a point over the starboard bow of the schoon- 
er, and In about five minutes after, a green 
light was seen, from which the approaching 
vessel was known to be a steamer going to 
tlie eastward. While these lights bore about 
a point forward of the beam of the scliooner, 
that is, north by east, it is supposed to have 
ported its helm as its red light was seen. 
It then run heading for the midships of the 
schooner, on the starboai'd side. The pro- 
peller was hailed twice, but no answer was 
given. The schooner's helm was put hard 
a-port, so that the colhsion might take place 
as far forward as possible. A voice was 
then heard from the propeller, saying, "Hard 
a-port" The propeller, in attempting to 
cross the bow of the schooner, stem on, at 
full K^peed, struck the schooner abreast of the 
starboard catheads, forcing the forecastle 
in, glancing forward, separating the stern 
from the timbers, talcing the bowsprit and 
kuigiitheads away, and turning the buw of 
the schooner toward the shore. The captain 
of the schooner saw the propeller approach 
the schooner nearly at right angles on her 
stai'board bow, and strike lier near the cat- 
heads. She sunk in sixty feet of water. 
These facts are substantially corroborated by 
the other witnesses on board the schooner. 

The com-se of the schooner, as stated by 
Allen, the helmsman, was west by north, the 
wind then headed her off to tlie north-north- 
west, and tlien died away so that the boom 
swung midships. She then lost her steerage 
way, and swung round about north. In a 
few minutes the wind rose from the north- 
north-east, then changed the course to west 
by north, and shortly afterwards to west- 
north-west 

The respondent's witnesses are in Conflict 
with those of the libellant The propeller 
was on a voyage from Toledo to Buffalo, by 
the way of Cleveland. Her helmsman says 
his course was east by south. He took the 
helm of the propeller about midnight and re- 
mained at it imtil after the collision; and he 
says he did not deviate from the com'se stat- 
ed more than the sixteenth part of a point 
by the compass, until he was ordered to port 
to avoid the colhsion. This statement is cor- 
roborated by Captain Dixon, and other wit- 
nesses on board of the propeller. In regard 



to hoth vessels, witnesses who did not exam- 
ine the compass must have spoken of the 
course from the report of the helmsman, or 
their own general observations. 

When the schooner was lirst descried on 
board of the propeller, it was one point or a 
half point on its starboard bow, which shows 
that the schooner was south of the course 
of the propeller. This relative position of 
the schooner is corroborated by the mate of 
that vessel. He says they made the bright 
Ught of the propeller one point over the star- 
board bow of the schooner, when she was 
fom* or five miles from the px'opeller. When 
the helmsman of the schooner first saw the 
light of the propeller, it was at the distance, 
as he supposed, of about a half or three- 
quarters of a mile. All the witnesses agree - 
that when the light of the schooner was first 
discovered, she was south of the propeller. 
But it is contended that the schooner mate- 
rially changed her com-se, which was the 
cause of the collision. 

The witnesses do not differ as to the posi- 
tion of the vessels, when the conflict occm*- 
red. The schooner was struck on her star- 
board bow, so that the vessels, if not at a 
right angle to each other, must in some de- 
gree have approached that attitude. But 
which vessel was out of its path, or whether 
both are chargeable with a deviation, is the 
point in controversy. If the propeller were 
to the northward of the path of the schooner, 
and attempted to cross it the collision might 
occm*; and so if the schooner were north of 
the path of the propeller, and attempted to 
cross it a, similar result might follow. And 
the colliding vessels would appear to the wit- 
nesses on then* decks respectively as they 
have sworn. 

Captain Dixon of the propeller says, when 
he first saw the hght of the schooner, it bore 
a half point on his starboard bow. From an 
observation, he saw the light was cai'ried by 
a vessel on her samson post which, as the 
wind was, would frequently be obscm'ed by 
her jib. The light veiy soon changed to the 
port bow of the propeller; it was imsteady. 
But the light steadily opened to port, until 
it made three or fom* points off the port boAV 
of the propeller. He then considered there 
was no danger of a collision. He did not or- 
der the helm a-port half a point, as was his 
custom in meeting a vessel, as the schooner 
was steering clear of the com*se of liie pro- 
pellei". Feeling chilly, he stepped into his 
room for his overcoat He soon heard Aus- 
ten, the mate, who was on the pilot house, 
order tlie helm to be ported; and looking out 
he saw the light of the schooner was again 
closing on the propeller. On passing rapidly 
to the upper deck, the light on the approach- 
ing vessel shone steadily, so that the light 
must have been to the windward of the jib, 
and the vessel must have been crossing the 
path of the propeller. He saw the sails of 
the schooner, which convinced him that he 
was not mistaken as to her course; and that 
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there was danger of a collision. He then 
rung the bell to slow, and another to stop, 
and a third to reverse the engine, all of which 
orders were promptly obe3'ed. At this time, 
he heard an order on board the schoonea*, 
"Hai-d up," which as the wind then blew> 
was hard a-starboai-d. When, witness first 
discovered the light of the schooner, she was 
at a distance of some fom- or five miles. The 
other witnesses on board the propeller cor- 
roborate this statement Some of them sup- 
pose the course of the schooner was west- 
south-Avest, or south-west by west and oth- 
ei-s, south-west or south-west by south, which 
would be a deviation of six points from west 
by north, the course of the schooner as sworn 
to by her helmsman. 

When a collision is apprehended, it is natu- 
ral to suppose that the eye of the helmsman 
is fixed ou the approaching vessel, and not 
on the compass. Under such an exigency, I 
cannot receive without allowance a state- 
ment as to the precise com-se of the vessel, 
given by the pilot He must generally, if 
not uniformly, spealr from the recollection of 
the general com-se of his vessel, and from 
the orders given to port the helm. There is 
still gi'eater uncertainty, when a witness on 
one vessel describes the com-se of another. 

The pilots on the respective vessels had the 
best means of knowing their courses, and it 
appeal's from their statements that, at the 
time of contact, the propeller was running 
nearly south-east by east, and that the course 
of the schooner was west-north-west Had 
the officers of both vessels desu:ed a collision, 
I doubt whether they could have brought it 
about with more certainty than by the means 
used. The vessels approaching each other 
very near, the propeller changed her com-se 
two points to the right and the schooner 
two points to tlie left, which changes from 
the position of the vessels could only extend 
the angle of contact From the difference in 
the speed of the vessels, it would require a 
nice calculation, and no inconsiderable sea- 
manship to bring them into a collision, under 
the circumstances. Whilst there is no gi-ound 
to suspect a design to bring about a collision 
by the officers of either vessel, yet by the evi- 
dence, negligence, or a want of skill is shown. 
It was the duty of the propeller, as a 
steam vessel, to keep out of the way of the 
schooner. Her light was seen by the officers 
of the propeller, at least, when the vessels 
were from three to four miles apart Had 
her helm been ported, as her captain pays 
was usually done in meeting a vessel, and 
her com-se continued, there would have been 
no collision. The excuse that the light of the 
schooner on the larboard bow of the propel- 
ler showed that there was no danger, is not 
sufficient That light should have been close- 
ly and continuously observed. There was a 
breeze of at least five knots an hour from the 
north-north-east, and the wind was flawy- 
It was negligence not to guard against the 
contingencies of the shifting wind, and the 
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accidents to which a sail vessel is liable. In 
such a ease, the point of danger is not passed 
until the vessels have passed each other. 

After it was observed that the light of the 
schooner opened upon the propeller, there 
was sufficient time to avoid the schooner, by 
putting the helm of the propeller hard a-port 
And it is highly probable, had the propeller 
continued her course, instead of slowing and 
revei-sing her engine, she would not have 
sti-uck the schooner. The damage done to 
the bow of the schooner, and tm-ning it to the 
shore, shows that the propeller, when she 
struck her, must have had a strong headway. 
But was the schooner free from fault? I 
think she was not Her duty required her to 
keep on her way, and if she had done so, in 
all probability the propeller would have 
passed without touching her. But instead of 
doing this, on the approach of the propeller, 
her pilot tm-ned her two points to the left 
This increased the danger, and required a 
greater effort by the propeller to avoid her. 
And although I think under the rules of navi- 
gation above stated, the propeller being a 
steam vessel, having timely notice of the ap- 
proach of the schooner, was bound to keep 
out of her way, which she might have done 
with ordinary cai-e; yet the schooner cannot 
be held faultless, as she deviated from her 
com-se, and, in some degree, contributed to 
the collision. The decree of tlie district court, 
which held both vessels to have been in 
fault, is, therefore, affirmed with costs. 

I take occasion here to state my view of the 
rules of navigation, as given by the ti-inity 
masters, and sanctioned by the supreme court 
The trinity rules were designed chiefly, to 
govern vessels in the river Thames; and that 
their observance has been salutary in the nav- 
igation of that river, is undoubted. And the 
same rules are applied, especially in this 
country, to sea and lake navigation. But, 
from the experience I have had in collision 
cases, I am convinced they are defective. 
The defects consist in the conditional applicji- 
tion of the miles. As, for instance, "The ves- 
sel that has the wind free, or sailing before 
or with the wind, must get out of the way of 
the vessel that is close-hauled, or sailing by or 
against it; and the vessel on the starboard 
tack has a right to keep her course, and the 
one on the larboard tack must give way or 
be answerable for the consequences." Now 
the duty here enjoined depends upon the rel- 
ative position of the vessels; and the masters 
of the vessels must decide. If the position of 
either vessel do not come within the rule, it 
is not obligatory on such vessel. The safety 
of the vessel, the property on board, and the 
lives of the passengers, depend upon the de- 
cisions of the masters of the approaching 
vessels. Thei-e is but a moment for delibera- 
tion, and the danger is imminent No per- 
sons who cannot look upon such a scene calm- 
ly, can act wisely. 

The rules declare, •'When two vessels are 
approaching each other, both having the wind 
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free, and consequently the power of readily 
controlling their movements, the vessel on the 
lai'hoard taclc must give way, and each pass 
to tlie right." But what is to be done where 
the masters on the respective vessels differ 
as to which vessel is on the larboard tack, 
and where both vessels have not the wind 
free? Again it is said, "The same rule gov- 
erns vessels sailing on the wind and approach- 
ing each other, where it is doubtful which is 
to windward." The masters must solve this 
doubt 

But it is said, "If the vessel on the larboard 
tack is so far to windward that, if both per- 
sist in their coixfse, the other will strike her 
on the lee side, the vessel on the starboard 
tack should give way, as she can do so with 
greater facility and less loss of time and dis> 
tance than the other." May there not be 
doubt whether the vessel on the larboard tack 
is so far to the windward, that if they persist 
in their coui-se the other wiU strilie her, and if 
so, is the vessel on the starboard tack to give 
way? And again, "When vessels are cross- 
ing each other in opposite directions, and 
there is the least dgubt of their going clear, 
the vessel on the starboard tack should per- 
severe in her course, while that on her lar- 
board tack should bear up or keep away 
before the wind." Here is a doubt to be 
solved, as to which there may be a difference 
of opinion. 

It should be recollected that these rules 
must be often acted upon at night, in a rough 
sea, when nothing can be seen of the ap- 
proaching vessels but their lights; and unless 
there be a concurrence of judgment in the 
masters of both vessels, an attempt by one of 
them to follow the direction, without the con- 
cm'rent action of the other, is more likely to 
produce a collision than to avoid it In al- 
most every case of collision that I have in- 
vestigated, the master of each vessel has mis- 
taken the position and course of the other, 
and when a collision occurs, the one vessel 
Is charged with having changed its com*se, 
and run into the other. Such is the case now 
before me. 

In my judgment a rule of navigation to be 
effective, must be simple and absolute. It 
must be so plain as not to be mistaken by a 
man who knows his right hand from his left; 
a rule which may be carried out in storm 
and darkness, if the lights of the vessels be 
perceptible: a rule with exceptions, practical- 
ly, is no rule. If an exception be made, I 
have investigated no case of collision where 
it was not relied on as an excuse jor justifica- 
tion. I speak of cases where tibousands of 
lives have been jeoparded, and hundreds have 
been lost 

It apx>ears to me the following rule, if ob- 
served, would be effectual to prevent colli- 
sions. "Vessels approaching each jother from 
opposite directions, shall turn to the right" 
And that this rule shall apply to all vessels, 
whether propeUed by steam or wind. If it 
bo objected that a vessel close-hauled or 



sailing against the wind, may not obey her 
helm, I answer that the master of the ap- 
proaching vessel can be in no doubt as to the 
intention of the vessel so situated. Almost 
aU collisions which occm*, are attributable to 
doubts as to the course of the approaching 
vessel. Make this course certain,' without 
condition, and the evil will be remedied. If 
a steamer, frxjm any cause, should be unable 
to tm-n to the right, her engine should be 
slopped, until the approaching vessel shall 
have passed. If two steamers are moving in 
a direction so as to cross each other's path, 
and they should come so near as to apprehend 
danger, the engines of both should be stopped. 
No man who stands upon the deck of a sail 
vessel or steamer, can be so ignorant as not 
to understand and carry into effect the above 
rules, and if this were done, I am persuaded 
that the collisions which so often joccm* would 
be avoided. 

NOTE. As to duty of steamer in approach- 
ing a sailing vessel, see The Pilot [Case No. 11,- 
168], and cases there referred to; Baker v. The 
City of New York [Id. 7G5]; Wakefield v. The 
Gorernor [Id. 17.0i9]; Pope v. The R. B. 
Forbes [Id. 11,275]; The Wings of the Morn- 
ing [Id. 17,872]. That a vessel having the wind 
free must give way to one close-hauled (The 
Emily [Id. 4,453J), .ind without regard to their 
respective tacks. The Blossom [Id. 1,564]). 
Where a steamer discovers the light of an ap- 
proaching sail vessel, and then loses sight of it, 
it is her duty to cheek her speed, and even to 
stop if need be, until she again discovers the 
light. The Illinois [Id. 7,002]. A sailing vessel 
discovering the lights of a steamer nearly ahead, 
on a dark and cloudy niglft, has no right aft- 
erwards to change her course, on the idea that 
she has not been seen by the steamer. The 
Scotia [Id. 12,512], In the case of The Osprey 
[Id. 10,600] is a full discussion of the law of 
collision and the duties of approaching vessels; 
also in The New Jersey [Id, 10,161], For an 
elaborate discussion of the law of co'lision, the 
rules of navigation, lights, and signals, duty of 
steamers and sailing vessels, see 1 Pars, Shipp. 
& Adm. 525-595, and voluminous authorities 
there cited. 
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Circuit Court, S. D. New York. Aug. 5, 1869. 

Admiraltt Appeals — ^Review op Salvage Award 
—Unseaworthiness— Liability op Caugo. 

1. An allowance for salvage services, made in 
this case by the district court, depending upon 
the exercise of sound discretion, was not inter- 
fered with by this court. 

2. It was cot error in the district court, not 
to charge the cargo of a vessel libelled for sal- 
vage, with a portion of the amount allowed for 
salvage, where no such point was taken in the 
answer, the owners of the vessel being respon- 
sible for her seaworthiness, and the disaster 
which made the salvage necessary having oc- 
curred through her unseaworthiness, 

[Appeal from the district court of the Unit- 
ed States for the southern district of New 
York.] 

* [Reported by Hon, Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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This Avas a libel in rem, filed in the dis- 
trict court, to recover damage for rescuing 
the steamship Dela-vvare from impending 
peril, while lyinj? off South Edisto island. 
South Carolina. The steamship Perit, belong- 
ing to the libellants, was on a voyage from 
New York to Savannah, and, discovering the 
Delaware blowing off steam, and with a flag 
of disti-ess sot, ran down to her, and ascer- 
tained that her boiler liad given way, and, 
at the request of her master, attached a haw- 
ser to her and towed her to Savannah. The 
disti-ict coui-t allowed to the master and ci-ew 
of the Perit S?2,500 for salvage services. 
[Case not reported.] The claimant appealed 
to this coiu't. 

Chai'les Donohue, for iihellants. 
Warren Hardenbergh, for claimant 

NELrSOX, Circuit Justice. As the allow- 
ance made in this case depends, as to the 
amount, upon the exercise of sound discre- 
tion, I am not inclined to interfere with it 
A point is made, that the com-t erred in not 
charging the cargo with its portion of the 
amount allowed. No such point is made in 
the answer; and, besides, the owners of the 
Delaware were responsible for her seaworthi- 
ness, for the want of which the disaster oc- 
curred. Decree below affirmed. 
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The DELAWARE. 

[01c. 240.] 1 

District Court, S. D. New York. Jan. Term, 

1S4G. 

Admikai.tt Practice — Attachjient fok Costs, 
ETC. — Supreme Court Rules — State Statutes 
— Stii'I'latjon' fOR Costs. 

1. On a motion to show cause why an attach- 
ment should not issue against the parties for tlie 
payment of costs, or for other proper relief, the 
remedy is to be governed by the rules of the 
supreme court of the United States, or of this 
court, if any apply to it; and if not, then, "ac- 
cording to the principles, rules and usages which 
belong to courts of admiralty, as contradistin- 
guished from courts of common law." 

[Cited in The Antelope, Case No. 481.] 

2. The provisions of the state statutes, or. the 
decisions of tlie courts, in explanation or en- 
forcement of these laws, will not supply a rule 
of decision in this court, unless such regulations 
are adopted by rules of the United States courts. 

3. Under the rules of this court, a stipulation 
for costs includes a consent that execution shall 
issue against all the estate of the parties, in case 
the stipulators do not perform their engage- 
ments. An order or decree of the court must 
be first obtained on default of the stipulators. 
That right f o such process is now made positive 
and certain by a rule of the supreme court, so 
far as concerns goods and chattels, and the ar- 
rest of the person, in case the decree is not sat- 
isfied. 

4. The party is entitled to either alternative 
of the 21st rule. Taking out a fi. fa. in the first 
instance without success, does not prevent his 
resorting to process of capias ad satisfaciendum, 

* [Reporteil by Edward R. Oleott, Esq.] 



or to an attachment. He may have relief at his 
option, as to the order of process. 

5. Quere. "Whether the arrest of stipulators, 
under a ea. sa. or attachment, satisfies the de- 
cree? Also, whether, after a ca. sa- executed, 
the claimant may sue out an attachment? 

On the attachment of the vessel at the suit 
of the libellant, a stipulation was entered 
into by him and Edwai-d R. L'Amoreux, ac- 
cording to the com-se of this ctmrt, in the 
sum of two hundred and fifty dollars, to se- 
cm*e the costs of suit, if decreed against the 
libellant. On a heaiing of the cause, upon 
the merits, on the loth day of April last, the 
libel was dismissed, and costs to be taxed 
were adjudged in favor of the claimant of 
the vessel. On the 24th day of Octqber, an 
order or decree was entered req.uiring the 
above stipulators to fulfill their undertaking, 
or show cause on a day assigned, why exe- 
cution should not issue against the estate, 
real and personal, of the stipulators. On the 
41ih of November, a final decree for execu- 
tion was made and entered, and execution 
of fieri facias or venditioni exponas was is- 
sued the ISth of Novembei-, and duly re- 
turned, nulla bona, as to both stipulatoi-s, on 
the 2d day of December. 

Mr. :iloi-ton, for the claimants, thereupon,, 
moved the com-t, upon these proceMings, and 
an affidavit that the taxed costs had been de- 
manded of the stipulators, and were not paid, 
for an attachment against them, to compel 
payment of the taxed costs, or such other 
relief as he may rightfully have. 

W. Q. Morton, for claimants. 
S. B. Noble, for libellant 

BETTS, District Judge. It is to be re- 
marked that L'Amoreux, one of the stipula- 
tors, was merely sm*ety in the stipulation, and 
that the original costs are not taxed or de- 
creed eo nomine against him, otherwise than 
as they are the subject of the condition of 
the stipulation, which the decree directs to- 
be fulfilled. The remedy, whatever it may 
be, under the decree upon the stipulation, is 
not to be in consonance with the statute law 
or practice of the state courts, but is to be 
governed by the rules of the supreme court 
of tlie United States, or of this com*t, if any 
apply to it, and if not, then * "according to- 
the pi-inciples, rules and usages which be- 
long to courts of admiralty, as contradistin- 
guished fi-om com-ts of common law." Act 
May 8, 1792, § 2 [1 Story's Laws, 257; 1 
Stat. 270]; ]Mam-o v. Almeida, 10 AVheat. [23 
U. S.] 473. The provision or the state statute 
giving a party an attachment to obtain the 
payment of costs, ordered and adjudged in 
his favor (2 Rev. St. p. 441, § 4; Sess. Laws 
1840, p. 333), or the decisions of the com*ts 
in explanation or enforcement of these laws, 
will not supply a rule of decision here, with- 
out those regulations are also adopted by rule 
of the federal com*ts. The rules of the su- 
preme coiu*t were in force when tlie first 
proceedings were taken by tlie claimants to 
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enforce the payment of tliese costs, and ac- 
cordingly those rules are to be looked to as 
the paramount authoritj^ controlling the 
whole subject matter. The 21st rule pro- 
vides, that when a decree is for the payment 
of money, the lihellant may have, at his elec- 
tion, an attachment to compel the defendant 
to perform the dea-ee, or an execution against 
the property, or for want thereof, against 
his body. In all other cases the decree may 
be enforced by an attachment to compel the 
defendant to perform it 3 How. [44 XJ. S.] 
Append. 7. 

In this case an execution against the ijrop- 
erty of the stipulators only was prayed for 
and accorded, and it is urged in their behalf 
that the election of that process by the claim- 
ant concludes him from using any further or 
other form of remedy. This proposition can- 
not, I think, be maintained. As a general 
principle, when a party is entitled by law to 
an execution against the property and person 
of a debtor, the suing out, in the first in- 
stance, one against the property, does not 
preclude his afterwards resorting to a ca. 
sa. against tlie body (Olcott v. Lilly, 4 Johns. 
407); and that principle is distinctly recog- 
nized in tlie act of congress of May S, 1792, § 
2, which provides that in judgments (in any 
proceedings of the United States courts) 
where different kinds of execution are issua- 
ble in succession, a ca.sa.being one, the plain- 
tiff shall have his election to take that out, in 
the fii-st instance (1 Story's Laws, p. 300, § 2). 
According to the practice of this court, a de- 
cree against stipulators for breach of their 
undertaking is equivalent to a judgment for 
the amount of the stipulation. Betts' Pr. 27. 
This is substantially the course of the Eng- 
lish admiralty, other than that lands can- 
not, in that manner, be made subject to ad- 
miralty process. 2 Browne, Civ. & Adm. 
Law, 98. The decree in this case was, in ef- 
fect, for the payment of money; the amount 
to be ascertained or liquidated by a taxing 
officer of the court The stipulators thus be- 
came charged with the debt they had as- 
sumed by the stipulation. The amount of 
that assumption was determined by the tax- 
ation of costs. The recovery is not enforced 
by execution against stipulators upon taxa- 
tion alone. That like the report of a mas- 
ter in chancery, setties the sum to be paid, 
and then a specific order or deci'ee may be 
had thereupon against the stipulators. Dist 
Ct Rule 145. Under the rules of the dis- 
trict court, the stipulation includes a consent 
that execution may issue against all the es- 
tate of the stipulators; and the order or de- 
cree, upon default in observing the engage- 
ment is correspondent with it Dunl. Pr. 
147. 

The remedy is now made positive and cer- 
tain, without the consent of the stipulators, 
in respect to libeUants, on all decrees for the 
payment of money, by the rule of the su- 
preme court so far as respects goods and 
chattels, and is also extended to the arrest of 
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the person, in case goods or chattels ai-e not 
found to satisfy the deci-ee (rule 21); and by 
the same rule a direct proceeding, by attach- 
ment of the person, is authorized in all other 
cases. Either, then, the claimant might pro- 
ceed upon the consent, and take out execu- 
tion against chattels and lands of the stipu- 
lators, or he is entitled, by the rules of the 
supreme court, absolutely to an attachment 
A parity of reason would give him equally 
the process of execution against the body,, 
in case there are not sufficient goods and 
chattels found to satisfy his decree, as a 
peremptory attachment is a higher order of 
process than a capias ad satisfaciendum. 
He takes, with his deci'ee, the right to all 
tiie remedies supplied by tiie law; the rules 
of the district court cannot restrict the reme- 
dy furnished by the rules of the supremo 
court; nor because he has unsuccessfully 
sought satisfaction of his decree, conforma- 
bly to the course of practice of the disti'ict 
com*t can that com*t withhold fi'om him any 
f m'ther or more efficient process provided for 
the case by the supreme court I hold, then, 
that the claimant is entitled to execution 
against the bodies of the parties charged by 
the decree; and his having previously taken 
out an ineffectual one against the property,, 
does not prevent his resort to this also. But 
as the ca. sa. could have been embodied with 
the fi. fa., and properly should have been so 
issued, the stipulators are not to be charged 
with ihe additional costs of taking it out as 
a distinct writ if it is now elected, nor of 
this application to the court which was not 
necessary to authorize it I do not now 
touch the question, whether the rule of the 
supreme court, authorizing a capias ad satis- 
faciendum upon a judgment or decree for 
the payment of money, may stand in con- 
flict with the act of congress of February 28, 
1839 [5 Stat 321], abolishing imprisonment 
for debt That question may arise and re- 
quire a careful consideration and decision in 
case the claimant sues out a ca. sa., and the 
stipulators are imprisoned under it The 
party is entitled to either alternative of tiie 
21st rule; and as taking out a fi. fa. in the 
first instance, without effect <ioes not pre- 
vent his having afterwards the more strin- 
gent process of a capias ad satisfaciendum, 
so, also, he may avail himself of the still 
more coercive provision of the rule, and take 
out an attachment The true construction 
of the rule is not in my judgment that the 
privilege of election given by it confines the 
party to the remedy he first adopts; but 
when he has bona fide ti"ied without effect 
one, he still may resort to other alternatives, 
especially when his election was not against 
the body of the party but against his prop- 
erty. It is not necessary to decide here, nor 
do I mean to touch on that point whether 
an arrest of a party on a ca. sa. or attach- 
ment shall be deemed a satisfaction of the de- 
cree, so as to preclude the after use of a fi. fa.; 
nor whether, after having arrested the stip- 
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ulators on a capias ad satisfaciendum, the 
claimant may resort to an attachment. He 
will elect his remedy at his own hazard. No 
costs are ordered on this application to either 
party. 



Case STo. 3,763. 

The DELAWARE v. The OSPKEY. 

12 Wall. Jr. 268; ^ 1 Am. Law Jleg. 15; 1 Phila. 

3oS, 401; 27 Hunt, Mer. Mag. 589; 9 Leg. 

Int. 82, 13G; 4 Am. Law J. (N. S.) 533.] 
Circuit Court, E. D. Pennsylvania. Sept. Term, 

1852. 

C01.LIS101T AT Night— Steameu axd Sa!1,ixg Ves- 
sel — Signal Lights. 

1. _ Although the court cannot establish a rule 
to bind vessels navigating the high seas to carry 
signal lights, yet where one vessel does so and 
another does not, the court, in case of a collision, 
will go some way to treat the dark boat as the 
wrong doer. 

[Cited in Baker v. The City of New York, 
Case No. TG5; The Frank Moffatt, Id. 5,0C0. 
Explained in Pope v. The B. B. Forbes, Id. 
11,275. Distinguished in The Hypodame, 6 
Wall. (73 U. S.) 225.] 

2. The court going in advance of hitherto ad- 
judicated cases, would seem to enforce the obli- 
gation upon all boats navigating bays and rivers, 
not only to show lights on an approach, but to 
carry them constantly. 

[Cited in The City of Savannah, 41 Fed. 893.] 

The steamer Osprey was on her way to 
sea, out of Delaware bay, with three signal 
lanterns in place, heading for the lights of 
Cape Henlopen, on the west. The barque 
Delaware, without any lights, came into the 
capes with the wind free to pass up the bay, 
and the tide against her. When at some dis- 
tance from the steamer, the sails of the 
barque shut out the Cape Henlopen lights 
from the pilot of tlie steamer, and from this 
fact the pilot inferred a sailing vessel was 
between him and them, and of com'se, that 
the sailing vessel was heading to starboard 
of the steamer. But the barque having no 
lights, and the night being vei'y dark, neither 
her courses nor position were, after this, dis- 
coverable. Both vessels went on at their 
previous speed— that of the steamer about 
ten or eleven miles an hour; that of the 
barque four or five; and they were approach- 
ing each other at the rate of a mile in about 
four minutes. The steamer, having the tide, 
was approaching much faster than the cap- 
tain of the barque was aware of. The cap- 
tain of the barque, who was on deck, fli'st 
saw the steamer's lights five miles off, but 
was not certain, for some time, that the ves- 
sel was a steamer. Being satisfied at last 
on this point, he ordered a signal light to be 
shown. The rapidity with which the ves- 
sels had approached and were still approach- 
ing, made the interval between this and the 
moment of collision, too short. The light 
did not appear to have been seen by the 
steamer's pilot, and the evidence, which was 
conflicting, made it doubtful whether it had 
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been exhibited before the collision became in- 
evitable. Approaching in the rapid way 
above stated, and supposing the barque still 
to be, as her shutting out the Henlopen lights 
showed she had been, on the other side, the 
steamer put her helm to starboard; while 
the captain of the barque, not knowing that 
he had shut out these lights from the steam- 
er, nor of the inference the steamer had 
di-awn, that the barque was to the starboard, 
put his vessel to the starboard too, in order 
that the vessels might pass larboard to lar- 
board. The steamer ran against the bow of 
the barque. Whether, if the barque had not 
gone to starboard, and had kept on her 
com-se, she would have cleared the steamer 
entirely, or whether, on the other hand, she 
would have been struck right amidships, 
and so gone to the bottom at once, was a 
matter about which the testimony conflicted. 
The two vessels came in collision near the 
bow of the barque, the wheels of the steamer 
rolling over the barque, and doing her, as 
the barque also did to the steamer, consid- 
erable damage. Cross libels were now filed. 
By the usage of Delawai-e bay, vessels at 
anchor always hang out a light. Those not 
at anchor, usually, or often sail without 
them, steamers excepted; which, hy statutes 
of the United States, as well as of Pennsyl- 
vania and New Jei'sey, are obliged to carry 
lights. 

W. B. Reed and St G. T. Campbell, for the 
barque. 

The barque was not bound to carry light's. 
No maritime usage requires merchant vessels 
constantly to carry lights (The Rose, 2 W. 
Rob. Adm. 4) ; nor do the mles of the ti-inity 
masters, which we adopt (The Iron Duke, 
Id. 377). The statute of Pennsylvania does 
not apply to Delaware bay: and the statutes 
of the United States and of New Jersey, by 
confining the obligation of lights to steamers, 
directly exempt sailing vessels from the same 
obligation. By the usage and obligation of 
Delaware bay, vessels at anchor alone exhibit 
the signal lights. Had the barque exhibited 
such lights, she would probablj- have been 
assumed to be at anchor. They would have 
been false lights. She showed a light as soon 
as she saw a vessel approaching. She was 
not bound to do more. In other respects she 
conformed to therules of good navigation. She 
had a watch on deck. She did not alter her 
com-se until it was rendered imminently nec- 
essary by the act of the steamer. Consider- 
ing the dai'kness of the night, and the fact 
that she Imew a vessel was somewhere ahead, 
the steamer was not navigated with the req- 
u'.site caution. She was in a bay. She should 
have eased off for a few minutes. Admit t±iat 
the barque ought to have canied lights, so 
that the steamer could have gone on with- 
out easing off, this is not important here, 
for in point of fact the barque was seen by 
the steamer, by her shutting out the Cape 
Henlopen lights. There was enough to put 
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the steamer on her guard. Admitting the 
barque's fault, the steamer had no right to 
run her down for it; the usual consequences 
of the fault having to a great degree been 
accidentally obviated in another way, by 
the shutting off the Henlopen lights. The 
case of The James Watt, 2 W. Rob. Adm. 
270, syllabus, is much in point: "AVhere a 
steamer coming down the river, upon a dark 
night, meets' a sailing vessel beating up the 
river, and the master of the steamer is in 
doubt what course the sailing vessel is upon, 
it is the duty of the master of the steamer 
to ease her engines and to slacken her speed, 
ontil he ascertains the course of the sailing 
vessel." "A defence— that the master of the 
steamer, nnder the circumstances, immediate- 
ly put her helm to port, in compliance with 
the ti'inity house regulations — not sustained." 
It is true that case differs from this in the fact 
that there the saUing vessel was beating up 
tlie river, while here she had tlie wind free. 
But the case rests much more on the distinc- 
tion between steamers and sailing vessels, 
the former of which, says Sir J. Nicholl, in 
another case (The Perth, 3 Hagg. Adm. 414), 
while they "are of vast power, liable to in- 
flict great injmy, may at the same time, with 
due vigilance easily avoid doing damage, for 
they are mudi under command, both by al- 
tering the helm and by stopping the engines." 
Even at her speed she would have gone clear 
had she kept her com'se, or ported her helm. 
The change from it, made suddenly and un- 
wisely, in the circumstances, caused the col- 
lision. The counsel then cited many cases to 
show that the conduct of the barque when 
she came into close proximity of the steamer, 
was conformed to the directions of the trin- 
. ity masters, and our own laws in the cases of 
vessels in positions like these and in danger 
of collision. 

G. M. Wharton and Mr. Balch, on the other 
side, made the following points: 

[That the steamer displayed proper lights, 
had a good and sufficient lookout, and was in 
eveiy respect properly found, officered, and 
managed.]- 1. The steamer pursued her 
com*se, the usual one, without change imtil 
the pilot saw the barque; from and after 
which point of time every thing possible was 
done on board the steamer to avoid and pre- 
vent the collision. 2. Backing the steamer 
with her helm to starboard was equivalent to 
going ahead with her helm to port 3. Con- 
ceding that the steamer was going ahead 
with her helm a-starboard, this was the only 
manoeuvre left to her, and was the proper 
one under the circumstances of the case. 4. 
The barque, having the wind free, but with 
head tide, was more manageable than under 
any other circumstances. 5. The barque 
should have kept her helm to port, instead 
of putting it to starboard; in which case 
she would have gone dear of the steamer. 

» [From 4 Am. Law J. [N. S.] 533.] 



6. It was the duty of the barque, which had 
descried the steamer five miles off, to do 
every thing in her power to avoid the colli- 
sion by showing a light, making a noise, &c. 

7. The barque, in putting her helm to star- 
board, in not backing or easing her sails, 
and especially in disregarding the order to 
port her helm, violated all maritime law and 
usage. 8. The night being dark, tiie barque 
should have carried a light. "The want of a 
lantern in- narrow waters," says Jacobsen,* 
"has always been looked upon as such a neg- 
lect that against any vessel without a light, 
the verdict was for re-imbm*sement of dam- 
ages sustained. Thus it was decided on mo- 
tion of Bynkershoeck, in a case pending in 
the supreme com*t of Holland. Questiones 
Jur. lib. 4, c. 22. The same was the verdict 
of the Bota Fiorentena, May Sth, 1766, in? 
the case of Captain Ramkins, reported by 
Baldazzeroni." Tom. 2, par. 4, tit. 4, § 38. 
If the rules of the trinity masters prescribe 
in this respect any other rule, it is time for 
our com'ts to deparfc from obedience to them 
in that particular. We have a river com- 
merce, and a commei'ce in bays and other 
narrow waters, much greater than that of 
England: and it is becoming matter of ne- 
cessity that the court make it obligatory on 
all vessels to carry lights every where. 

Before GRIER, Circuit Justice, and IvANE, 
Bisti'iet Judge. 

GRIER, Circuit Justice. Taking all the 
other circumstances of this case together, and 
omitting the fact of almost total darkness, 
and that the barque could see the steamboat 
while the steamboat could not see the barque, 
the steamboat would ha-ve clearly been held 
liable for the damages of the collision. It is 
true there is no law requiring vessels navi- 
gating the high seas after night to carry sig- 
nal lights, and it is much to be regi'etted that 
it is not so. But the barque had the wind 
free, and the tide against her, and she had 
power, therefore, to give the steamer a wide 
berth, and to obviate collision. The steamer 
had three lights; the barque had none. iXow. 
if the steamer had the same opportunity of 
observing the course of the barque, the lat- 
ter knowing this fact would have a right to 
expect a consequent caution on the part of 
the steamer. But I think it is plain from the 
testimony, that the light shown by the 
barque was too late to be of any benefit, or 
to warn the steamer of its approach, till the 
very moment of the collision. The warning 

'Jacobsen Seerecht, Altona, 1815, p. 477. 
"Der Mangel einer Leuchte im engen Fahr- 
wasser ist immer als ein solches Versehen an- 
geselien geworden, dass einem Sehiffe ohne 
Leuchte, Sehadensersatz aberkannt ist. So 
geseliah es auf den Antrag von Bynkershoecls 
in einer vor dem hohen Gerichtsliofe von Hol- 
land pendenten Sache," Questiones Jnr. lib. 4, 
c. 22. "Eben so wm-de erkannt von der Rota 
Fiorentena, den Sten Mai 1766, in der Sache dea 
Capitains Ramkins." Baldazzeroni, torn, 2, par. 
4, tit. 6, § 38. 
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given of the approach of the barque by her 
sails intercepting the light from the light- 
house, like that of the lamp from the bai'Ctue, 
was also too late, as well as too uncertain 
to justify the steamboat in taking any other 
mode of escaping collision than tiiose she 
did take. The order to starboard the helm 
before stopping the boat, and reversing her 
engine, may have been wrong, and it may be 
true that these latter orders were not fully ex- 
ecuted at the time of the colhsion. It may be 
true, also, the order of the barque to star- 
board her helm, and disregard that of the 
steamboat captain to port it, was coiTect, and 
the only way of avoiding a collision which 
would have destroyed the barque. But these 
considerations cannot affect the case. It was 
the fault of the barque, and not of the steam- 
boat, that the vessels were brought into such 
proximity that such misfcikes might be made 
in the dark, when the pilot of the steamboat 
could neither judge of the distance between 
the approximating vessels, the rates of their 
approach, nor the relative angle of their re- 
spective courses. It was the duty of tne 
barque, which could see, to give a wide berth 
to the boat, which could not see, and not to 
leave it in the power of her pilot, by a mis- 
take in a moment of sui-prise, to cause a 
collision. The rule of passing to the right, 
or porting the helm, in cases of vessels meet- 
ing on the same line, is founded on the sup- 
position, that each party can see the other. 
But where one is blind, and the other knows 
it, he should not put himself within reach of 
injm*y by any mistake of the blind, or run 
over him or knock him down for not observ- 
ing the rule. The court cannot establish any 
ride to bind vessels navigating the high seas 
after night to carrj^ signal lights; but where 
one party does this, and the other does not, 
we can and will ti'eat (in a case caeteris pari- 
bus) the dark boat as the wrong doer, and 
liable to make reparation. In rivers and nar- 
row channels, and in hai'bours, there are gen- 
erally local regulations requii'ing it. But if 
there be not, it would still be advisable for 
vessels sailing either in close or open chan- 
nels, to keep proper lights if they wish to 
seek the courts, in case of collision. 

KANE, District Judge. The rules of navi- 
gation which we derive from the ti'inity mas- 
ters, apply to all cases of apprehended col- 
lision, and they are so convenient in practice 
as to make us most imwilling to relax their 
application. But to make them applicable 
at all, there must be reason for aijprehending 
collision, as well as a possibility of escaping 
it without encoimtering some greater peril; 
they cannot be mvoked therefore where obe- 
dience to the rales has been made imprac- 
ticable or dangerous by the faidt or careless- 
ness of the other party. There is no law 
which requires vessels navigating the high 
sea after dark to carry signal lights, and 
VQvy much it is to be regretted. I can im- 
agine no locality so remote or unfrequented 



as to dispense with the policy of such a 
practice. There is hardly a month that we 
do not read speculations about missing ships, 
especially ships navigating along our coast, 
and almost every old seaman can tell of en- 
counters in the night with vessels that were 
run down and disappeared, leaving no memo- 
rial behind them. I should be very glad to 
follow in the wake of the first admiralty 
judge, who would hold the absence of a 
properly placed and well trimmed lantern to 
i be prima facie evidence of a cidpable want of 
caution. Pn our narrow waLei-s, however, a 
sense of danger has enforced upon om* navi- 
gation the adoption of something like a gen- 
eral usage, and the legislatures of some of 
the states have, in reference to steamers at 
least, made it the subject of enactments. 
Thus it seems to be universally understood, 
that a vessel approaching another in a dark 
night, should show a light, or, in more ac- 
cm'ate words, should show such a light, and 
in such a place as to indicate at least her posi- 
tion, if not her course. The act of congress 
of 7th July, 1838 [5 Stat 30GJ, § 10, which re- 
quires steamers to carry one or more lights 
after sunset, is practically almost inopera- 
tive for want of specifying their number and 
position. Our Pennsylvania act of assembly 
of 30th April, 1844, is little better; it directs 
a steamer to carry one signal lantern at least ■ 
10 feet above the deck,— an imperfect provi- 
sion, since it omits a description of the sort 
of lantern and obviously does not affect to 
indicate the steamer's coiurse. The New Jer- 
sey statute is better than these. It requires 
steamers to can-y two sigusil lanterns, one 
at the bow near the deck, the other aloft 
amidships; a much better provision than 
either would be that which some of oiu* sea- 
going steamei*s have adopted in pi-actice from 
the British nde, according to which, three 
I lights of different colors are carried at the 
' bow and on tlie wheel-houses.]' Indeed, so 
important is some such regulation as this 
esteemed among the navigators of om* river 
and bay, that I have been solicited more than 
once to assume its existence and enforce its 
observance. I would cheerfully do so, if I 
could find it among the ordinances of any 
legally constituted tribunal,— the directions of 
the port wardens for instance, who have in 
some respects the supervision of om' river 
navigation, — or if the practice recently in- 
troduced by our seagoing steamei's, were to 
a considerable extent recognised by others. 
For the present I confine my action in the 
matter to the two classes of cases for wliicli 
statutory provision exists, or generally 
known usage. 

The evidence in this case of collision is 
not reconcilable as to the circumstances that 
immediately preceded it. The steamer was 
on her way to sea with her signal lanterns 
in place, heading for Henlopen lights. The 
barque, without any lights, came into the 
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capes from the eastward, witli the wind free 
to pass up the bay. The sails of the barque 
shut out the Henlopen lights from the pilot 
of the steamer. The barque was at this time 
•of course heading to the starboard of the 
steamer's wake. The proper manoeuvre on 
the steamer's part at this time, was by an 
inclination of her helm to starboard, so as w 
keep out of tho barque's track. This ma- 
noeuTi-e she executed, but the barque having 
executed the same manoeuvre at about the 
same time, the two vessels approached each 
-other. The difference between them was 
however in this, that the steamer exhibiting 
signal lights, her position and course could 
be well understood by the barque; but the 
barque exhibiting no lights, and having been 
last seen when heading to starboard of tlie 
steamer's wake, the steamer had no means 
of ascertaining the bai*que's approach and no 
cause for apprehending a collision. A light 
was shown on board the barque very shortly 
l)efore the collision took place. But whether 
it was or was not exhibited early enough to 
make it strictly possible for the steamer to 
-avert the accident, is not with me an impor- 
tant inquiry. The steamer had her full com- 
plement of lights, and it was impossible that 
the barque could have incm-red any hazard 
-at all, if she had been content to hold her 
com*se, instead of luffing up as she did across 
the steamer's bows, obviously for the pui*- 
pose of keeping well up to windward. Had 
she had lights, she might have done so with 
safety. Having none, she voluntarily took 
the risk of the collision, and must reap its 
fruits. 
Decree accordingly. 



Case Ho. 3,763a. 

DELAWARE & H. CAKAL CO. v. The 
ALIDA. 

[23 Betts' D. C. MSS. 139.] 

District Court, S. D. New York. Feb. Term, 

1S5T. 

MAniTiME LiEXS — When Attachixg — Sopplies. 

[A lien on a steamer for fuel arises upon tue 
delivery thereof on a wharf near by in pursu- 
ance of the orders of her officers.] 

[Libel by the Delaware & Hudson Canal 
Company against the steamboat Alida for 
fuel furnished. Decree for libelants. Judg- 
ment suspended to enable claimant to move 
for a reargument] 

Before BETTS, Distinct Judge. 

A delivery' of the coal on the wharf 
alongside or near the vesspl by order of 
her officers was tantamount to a delivery on 
board. It is not denied tliat a steamship 
is responsible in rem for fuel supplied her 
for the pm'pose of navigation, but it can- 
not be claimed that the lien goes beyond 
that and embraces charges for storage of 
the coal after a legal delivery to the ship. 
To constitute an effective delivery so as to 
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create the lien it is not necessary the coal 
shall be ultimately consumed on board, nor 
in fact be placed within or upon the vessel. 
It is sufficient if the whole lot was pur- 
chased by the vessel and put in her posses- 
sion to be used as sbe required it in her 
navigation. An anchor, spars, rigging or 
sails supplied for the equipment of a vessel 
and delivered within her reach and conti'ol 
acquires a privilege against her body equally 
as if placed upon her deck. The contract of 
sale is no longer executory; it is entirely 
completed on the part of the vendor, whether 
the vessel accepts the property and delays 
placing it on board or relands it and departs 
without it Tlie law indicates no different 
rule in respect to the lien, whether the sup- 
ply after it has gone to and been received 
by the ship as part of her furnishment, re- 
mains permanently witii her or is put on 
shore again, or even not hoisted into the 
vessel. (Cases in rough notes.) Decree for 
libellants, with order of reference to ascer- 
tain the quantity of coal delivered, &c. 

NOTE [by tlie court]. After the above judgr- 
meut was rendered, a decision made by the su- 
preme com^t of the United States in Decem- 
ber term last was produced and shown me, 
in which it seems that cburt has held that a 
similar sale and delivery of fuel to a domestic 
vessel does not create a lien upon her. Vander- 
, water v. Mills [19 How. (60 XT. S.) 82]. I shall 
order suspension of this judgment to enable the 
claimant to move for a reargument in tlie cause. 



Case l^o. 3,764. 

DELAWAKJE & H. CANAL CO. v. CLARK. 

[7 Blatchf. 112; Cox, Manual Trade-Mark Cas. 

187.] ^ 

Circuit Court, S. D. New York. Jan. 5, 1870.* 

TitAT>E-MARK— Acquiescence in Use— Estoppel — 
In-tonction. 

1, The pliuntiffs, being coal-miners, claimed 
the exclusive right to use the words "Lacka- 
wanna coal" as a name or trade-mark for coal, 
and brought this suit to enjoin the defendant 
from using those words to designate coal sold 
by him whtch was not mined by the plaintiffs: 
Held, that the plaintiffs, by their, acts of ac- 
quiescence in the use of those words by the de- 
fendant to designate coal sold by him which 
had not been mined by the plaintiffs, had li- 
censed the defendant to use those words to des- 
ignate the coal sold by him, and were equitably 
estopped from enjoining the defendant from us- 
ing those words for such purpose. 

2. The basis of the action of a court of equity 
to restrain the infringement of the right to a 
trade-mark, is fraud on the part of the defend- 
ant 

[See note at end of case.] 

[In equity. BiU by the president, man- 
agers, and companj'^ of the Delaware & Hud- 
son Canal Company against Henry C. Clark.] 
This was a final hearing, on pleadings and 
proofs. 

^ [Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission. 
Cox, INIanual Trade-Mark Cas. 187, contains 
only a partial report.] 

' [Affirmed in 13 Wall. (SO U. S.) 311.] 
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Edward H. Owen and Stephen P. Nash, for 
plaintiffs. 

William Fullerton and Brastus B. Rudd, 
for defendant 

BLATGHFOED, District Judge. The plain- 
tiffs are a corporation created by the state 
of New York. The defendant is, and has 
Ijeen for twenty-nine years, a dealer in coal, 
caiTying on business at Providence, in the 
state of Rhode Island, and having yards 
there where he stores, and from which he 
sells, coal. The plaintiffs own and operate 
a canal, from Rondout, on the Hudson river, 
to Honesdale, in the state of Pennsylvania, 
and a raih'oad from Honesdale to lands in 
that state 'which they own, and from which 
tliey have, for many years past, been mining 
coal, which they have afterwards sent to 
market on said raih'oad and said canal. They 
assert, in theu- bill, which was filed January 
2d, 18G7, that they have a title to the name 
of "Lackawanna coal," as a special, particular, 
and distinctive name or ti*a de-mark for their 
coal, the product of their mines, in dis- 
tinction from the coal of other parties; that, 
for a number of years past, they have sold 
and consigned, and still continue to sell and 
consign, large quantities of the said "Lack- 
awanna coal" for sale and consumption in 
Providence aforesaid, and in its vicinity; 
that certain dealers in Providence keep on 
hand for sale, and advertise and sell, the 
plaintiffs' coal under the aforesaid name of 
"Laclcawanna coal;" that the defendant has 
cai-ried on and still canies on, at Providence, 
tlie business of a coal merchant or dealer in 
coal, and for that purpose owns and occupies 
a yard in which he keeps anthracite coal for 
sale; that he does not pm-chase, keep, or have 
for sale any of the plaintiffs' "Lackawanna 
coal," but exclusively buys, sells and deals 
in other and different kinds of anthracite coal, 
which have been named by the producers 
thereof, and are generally called and known 
by the names of, "Scranton coal" and "Pitts- 
ton coal," and are produced by other and dif- 
ferent companies; that the coal in which the 
defendant deals is of the same general ap- 
pearance as the plaintiffs' "Lackawanna 
coal;" that the defendant has been wrong- 
fully and fraudulently selling and offering 
for sale his aforesaid Scranton and Pittston 
coal by the name of, and as, and for, "Lack- 
awanna coal," and, to carry out and effect 
such fraud and deception, has erected, or 
caused to be erected, ana has, a sign upon or 
at his coal yard, whereon is painted or in- 
scribed the name "Lackawanna coal," there- 
by falsely and fraudulently representing, and 
designing and intending to have the public 
to understand and believe, that he keeps and 
has for sale the plaintiff's' "Lackawanna 
coal;" that, in order further to carry out his 
aforesaid false and fraudulent designs and 
intentions, and to injm'e the plaintiffs in the 
sale of their aforesaid coal, he has falsely ad- 
vertised, and continues to advertise, in tlie 



public newspapers printed m the citj' of Prov- 
idence, that he has for sale "Lackawanna 
coal," whereas, in truth and in fact, he has 
not any of such coal; that he has been and. 
is selling and offering to sell his said coal 
as and for the "Lackawanna coal" of the 
plaintiffs; that he is, in these ways, pirating, 
and wrongfully and fraudulently using, t\i& 
plaintiffs* aforesaid name or trade-mark, and 
thereby injuring them in the sale of their 
"Lackawanna coal," and deceiving the pub- 
lic; that, as an excuse for such wrongful and 
fraudulent acts, he gives out and pretends^ 
that his coal comes from a region of countiy 
in the state of Pennsylvania, kno^\Ti as the 
Lackawanna region or valley, and that, there- 
fore, he is entitled to advertise and sell his 
coal by the name of "Lackawanna coal;" 
that liis coal is sold and delivered to him by 
the original producers thereof, under their 
distinctive trade-marks or names of "Pitts- 
ton coal" and "Scranton coal," so given to it 
by the producers thereof, and that the great- 
er portion thereof, if not aU, is taken from 
the valley or region more properly known as 
the Wyoming Valley; that, when the word 
"Lackawanna" was adopted by the plaintiff's 
as their trade-mark as aforesaid, it had never 
been used or combined with the word "coal," 
so as to form the compound word or term 
"Lackawanna coal," and that it has not, at 
any time since, been so used by any producer 
of coal except the plaintiffs; that, so far as 
respects tiie use of the word, as applied to- 
coal, the plaintiffs have a prior and exclu- 
sive right thereto, in which they should be 
protected; that the use of the plaintiffs' afore- 
said trade-mark or name by the defendant is 
fraudulent, and is used with the design to 
obtain for his coal the reputation and credit 
due to, and possessed by, the plaintiffs' coal, 
and to injure the plaintiffs in the premises; 
and that the plaintiffs have never, in any 
maimer, authorized the defendant to use or 
apply such name to his coal, nor, in any 
wise, acquiesced in his use thereof. The 
prayer of the bill is, that the defendant, and 
his agents, may be enjoined and restrained 
from keeping or using a sign over, or upon, 
or about his coal-yard, or place of business, 
with the words "Lackawanna coal," or "Lack- 
awanna," painted or inscribed thereon, and 
from advertising "Lackawanna coal" for sale, 
and from selling, or offering or attempting 
to sell, his aforesaid coal or any coal which 
does not come from the plaintiffs' mines, un- 
der or by the name of "Lackawanna coal," 
and that he may account for or pay to the 
plaintiff's whatever profits he may have real- 
ized from the use of the plaintiff's' name or 
trade-mark, and from the sale of his coal im- 
der or by the name of "Lackawanna coal." 

The answer, which was filed on the lltli 
of Api'il, 1867, denies that the name of "Lack- 
awanna coal" ever has been, or now is, either 
in the city of Providence and vicinity, or 
elsewhere, the peculiar property and ti'ade- 
mark of the plaintiff's. It admits that the 
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defendant lias been, and still is, engaged in 
business as a dealer in coal in Providence, 
and occupies a yard in whicli lie keeps an- 
thracite coal for sale, and does not piu'cliase 
or keep for sale any of the plaintiffs' "Lack- 
awanna coal," and deals almost exclusively 
in the varieties of coal mentioned in the hill 
by tlie names of Scranton coal and Pittston 
coal. It denies that the said varieties of 
coal are exclusively known by those names, 
and avers that they are generally known by 
the name of "Lackawanna coal," and are 
so regarded and so styled by dealers in coal 
and the public generally. It admits that the 
defendant is advertising and selling the two 
vai'ieties of coal mentioned in the bill as 
Scranton coal and Pittston coal, by the name 
of, and as, and for, "Lackawanna coal;" and 
that he has a sign upon his yard, whereon is 
inscribed the name "Lackawanna coal." It 
avers that said sign, "Lackawanna coal," 
has been upon his said premises dm:ing the 
last seven or eight years; that, dm-ing the 
gi'eater part of said period, the premises ad- 
joining tlie said coal-yard of the defendant 
have been used and occupied by the plain- 
tiffs, or by persons in their employment and 
interest, for the pm-pose of selling their coal; 
that, during said period, he has advertised 
and sold large quantities of the said two va- 
rieties of coal mentioned in the bill as "Pitt- 
ston coal" and "Scranton coal," under and 
by tlie name of "Lad^awanna coal;" that, 
during the whole of the above period, and 
for a considerable number of years previous 
thereto, he had not pm*chased any of the 
coal of the plaintiffs, or offered any of the 
same for sale, as tlie plaintiffs well knew; 
that the plaintiffs, in January, 1860, issued 
a ch'cular, in which they cautioned consum- 
ers of "Lackawanna coal" against coals not 
coming from their company, and directed 
buyers to "ask for Lackawanna that comes 
directly from the Delaware and Hudson Ca- 
nal Company;" and that the plaintiffs never 
made any claim or pretence that they were 
entitled to the exclusive use of the name 
"Lackawanna coal," to the knowledge of the 
defendant, until a short time prior to the 
commencement of tliis action. It denies that 
the defendant has intended or practised any 
falsehood, fraud, or deceit, in advertising, 
offering for sale, or selling, any of the above- 
mentioned varieties of coal, either towards 
the plaintiffs, or any otlier person. It also 
denies tliat the plaintiffs have a prior or ex- 
clusive righl; as respects the use of the word 
"Lackawanna," as applied to coal, and that 
they are entitled to any protection in respect 
thereto, and avers that, even if such prior 
right to said use of said word or term had 
existed, as to constitute a trade-mark, such 
right, and all claim to protection in refei-ence 
to the same, have been wholly lost to the 
plaintiffs by their long continued abandon- 
ment of the same, and their acquiescence in 
t^e^ common and general use of said word 
or tei'm by the coal trade. and the public, 
7FED.CAS. — 26 



as relating to, and being properly the desig- 
nation of, all coals mined and produced in 
the Lackawanna valley. 

I have come to the conclusion that, upon 
established principles of equity jmispru- 
dence, the bill in this case must be dismissed, 
on the gi-ound that, whatever right or title 
the plaintiffs" may have had, as against the 
defendant, to the exclusive use of the words 
"Lackawanna coal," as a ti-ade-mark, their 
acts, in regard to his use of those words to 
designate coal sold by him which was not 
coal mined or put in mai'ket by the plaintiffs, 
have amounted to a license to him to use 
those words to designate Scranton coal and 
Pittston coal, and thus to an equitable estop- 
pel against tlieh* claim to the relief prayed 
for by the bill. The defendant has been in 
the coal business at Providence since the 
year 1840, engaged in buying and selling 
coal at wholesale and retail. The coal mined 
and put in market by the Pennsylvania Coal 
Company, being that which is called in the 
bill "Pittston coal," was first put into the 
market in 1850 or 18.51. The coal mined and 
put in market by the Delaware, Lackawanna 
and Western Eaih'oad Company, being that 
which is called in the bill "Sa*anton coal," 
was first put into the market in 1856 or 1857. 
Ever since those coals were so first put into 
the market, the defendant has been in the 
habit of selling them as "Lackawanna coal." 
Until August, 18GG, the plaintiffs never com- 
plained to the defendant that he was using 
without right the words "Lackawanna coal," 
to designate Pittston coal and Scranton coal. 
From about 1857 to 1860, a Mr. Lawton was 
agent of tlie plaintiffs for the sale of their 
coal in New England, and conducted such 
agency at Providence, among other places. 
During that period, IMr. Lawton complained 
to "Mv. Soutter, the vice president of the 
plaintiffs, tliat other persons were selling as 
Lackawanna coal, coal not put into market 
by the plaintiffs, and, under the instractions 
of Mr. Soutter, Mr. Lawton placed on the 
premises in Providence from which the coal 
of the plaintiffs was being sold by him, Law- 
ton, a sign bearing the words "Old Com- 
pany's Lackawanna Coal." Mr. Lawton tes- 
tifies, tliat the object in erecting such sign 
was to designate the coal of the plaintiffs 
sold by him from Scranton coal then being 
sold by the defendant The agency of Mr. 
Lawton at Providence consisted of the ex- 
clusive privilege of selling at that place the 
coal of the plaintiffs shipped by them to 
that place, for which he received from the 
plaintiffs a commission. Dm-ing the year 
1800, the plaintiffs kept a yard in Providence 
for the sale of tliek* coal, for which yard they 
paid rent. Dm'ing that year, the attention 
of then* agent at Providence, Mr. Hopkins, 
was called by Mr. Souttei*, who was still the 
vice president of the plaintiffs, to the fact 
that the defendant was selling at Providence, 
as "Lackawanna coal," Pittston coal and 
Scranton coal. On the 24th of January, I860,. 
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the plaintiffs issued a printed circular to the 
trade, dated at their office in New York, and 
signed Tby Mr. Soutter, as their vice presi- 
dent, in -which this lan^age was used: "We 
feel constrained to caution consumers of 
Lactawanna coal aj^ainst coals not coming 
from our company, biit which are largely sold 
in the eastern states and delivered as gen- 
uine Lackawanna to parties who inquire for, 
and are led to believe they are getting, our 
coal. To avoid this, buyers should ask for 
Lackawanna that comes directly from the 
Delaware and Hudson Canal Company." 
From ISGl to 18G9 Mr. Hopkins continued to 
be the agent of the plaintiffs at Providence, 
imder a like arrangement with that before- 
mentioned as subsisting with Mr. Lawton 
from 1857 to 1860. The same sign before 
referred to as put up by Mr, Lawton in 1860, 
was transferred, in 1862 or 1863, to the build- 
ing occupied by air. Hopkins, and from 
which the plaintiffs' coal has been and is sold 
in Providence, and has remained there ever 
since and still remains there. The defendant 
has bought no coal from the plaintiffs since 
about 1SG2. Ever since 1862 or 1863 he has 
had upon his premises at Providence, from 
which he has been selling Pittston coal and 
Scranton coal, signs with the words "Lack- 
awanna coal" upon them. During the five 
yeai's from 1862 to 1806, he sold under the 
name of "Lackawanna coal" over fifty thou- 
sand tons of Pittston coal and Sci'anton coal. 
Most of it was Scran ton coal. Under the 
foregoing circumstances, whatever rights the 
plaintiffs may once have been entitled to 
enforce against the defendant, they have lost 
those rights as against him by their acquies- 
cence in his use of the words "Lackawanna 
coal" to designate coal from the Lackawanna 
region that was not put into market by the 
plaintiffs. 

The basis of the action of a court of equity 
to restrain the infringement of the right to 
a trade-mark, is fraud on the part of the de- 
fendant. There is no evidence in this case 
to show that the defendant has ever untmly 
represented Pittston coal or Seranton coal 
as having been mined or put into market by 
the plaintiffs, or has ever untruly sold either 
of such coals as having been mined or put 
into market by the plaintiffs. It appears that 
other dealers in coal in Providence have, for 
many years past, been selling Seranton coal 
as Lackawanna coal. ]Mr. Moses Taylor, 
who has been for the last fifteen years a di- 
rector and manager of the Delaware, Lack- 
awanna and ^'estern Eailroad Company, 
which mines and puts into the market what 
is called in the bill "Seranton coal," testifies, 
that his company has sold to the defendant 
thousands of tons of coal of its own produc- 
tion by the name of "Lackawanna coal" sim- 
ply. 

I do not see that the defendant, in what he 
has done, has been acting otherwise than 
honestly and fairlj-. He has not sold as the 
plaintiffs' coal what was not their coal; and, 



even assuming the existence, to the fullest 
extent claimed in the bill, of the right of the 
plaintiffs, as against others than the defend- 
ant, to the exclusive use of the words "Lack- 
awanna coal," as a trade-mark, the defend- 
ant, in all that he has done, has done it im- 
der such acts of acquiescence on the part of 
the plaintiffs as are equivalent to a license 
[ to him by them to do what he has done. To 
I grant the prayer of the bill, namely, to en- 
join the defendant fi'om continuing to keep 
up the signs referred to, bearing the words 
"Lackawanna coal," and from advertising 
"Laclcawanna coal" for sale, and from sell- 
ing Seranton coal or Pittston coal as "Lack- 
awanna coal," and to compel him to pay to 
the plaintiff's the profits he has derived from 
the use in his business of the words "Lack- 
awanna coal," in the way in which he has 
used them, and from the sale of Pittston 
coal and Seranton coal under the name of 
"Lackawanna coal," would, therefore, be a 
violation of every true principle of equity. 
The bill is dismissed, with costs. 

[NOTE. On appeal by complainants to the 
supreme court of the United States, this decree 
was aflirmed, mainly u^on the ground that there 
can be no trade-mark in a geographical name. 
Upon this subject the court, speaking through 
Mr. Justice Strong, among other things, said: 
"And it is obvious that the same reasons which 
forbid the exclusive appropriation of generic 
names or of those merely descriptive of the arti- 
cle manufactured, and which can be employ- 
ed with truth by other manufacturers, applj 
with equal force to the appropriation of geo- 
graphical names, designating districts of coun- 
try. Their nature is such that they cannot 
point to the origin (personal origin) or ownership 
of the articles of trade to which tliey may be 
applied. They point only at the place of pro- 
duction, not to the producer; and, could they 
be appropriated exclusively, the appropriation 
would result in mischievous monopohes. Could 
such phrases as 'Pennsylvania wheat,' 'Ken- 
tucky hemp,' 'Virginia tobacco,' or 'Sea Island 
cotton,' be protected as trade-marks; could any 
one prevent all others from usinp: them, or from 
selling articles produced in the districts they de- 
scribe under those appellations, — it would great- 
ly embarrass trade, and secure exclusive rights 
to individuals in that which is the common right 
of many. It can be permitted only when the 
reasons that lie at tho foundation of the pro- 
tection given to trade-marks are entirely over- 
looked. It cannot be said that there is any at- 
tempt to deceive the public when one sells as 
Kentucky hemp, or as Lehigh coal, that which 
in truth is such, or that there is any attempt to 
appropriate the enterprise or business reputa- 
tion of another who may have previously sold 
his goods with the same description. It is not 
selling one man's ^oods as and for those of an- 
other. Nothing is more common than that a 
manufacturer sends his products to market, des- 
ifjnating: them by the name of the placo where 
they were made. But we think no case can he 
found in which other producers of similar prod- 
ucts in the same place have been restrained 
from the use of the same name in describing 
their goods." Delaware & H. Canal Co. v. 
Clark. 13 Wall. (80 U. S.) .Sll. See, also, Al- 
leghany Fertilizer Co. v. Woodside, Case No. 
206, and note.] 
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Case nSTo. 3,765. 

DELAWARE INS. CO. v. HOGAN. 

[2 Wash. C. 0. 4.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1807. 

Mahine Insurance —The Coxtkact — Vakiance 

BETWEEN POLICr AND OrDEK TheBEFOK. 

If it appear* that the terms of the order had 
been departed from in the policy of insurance, 
by fraud or mistake, the court would consider 
the order as containing the contract between 
the parties; as where it materially varied from 
the policy; as if the risk stated in the policy be 
■"from" such a place, instead of "at and from;" 
or if it contain a warranty not authorized by the 
order. In such cases, the variance itself, unless 
contradicted by proof, would be evidence of mis- 
take. But in such eases, the order could only 
be resorted to so far as it varied from the policy, 
and in all other respects the policy would gov- 
ern. 

[This was a bill to reform a policy of ma- 
rine insurance. An action at law was previ- 
ously brought upon the policy, and judgment 
^iven for plaintiff. See Hogan v. Delaware 
Ins. Co., Case No. 6,582.] 

This bill states no new matter, except that 
the defendant intended to insm-e according 
to the order, and calls upon the defendant 
to declare, if this was not his intention; that 
is, that the policy effected here was to be 
void, if a policy were done in England after 
^s well as before this. The defendant denies 
that this was his intention. 

For the complainants it was contended, 
tliat the order was the only evidence of the 
-contract, and that the com*t ought to con- 
sider the case as if the very words of the 
order had been inserted in the policy. 1 Atk. 
545; 1 Ves. 318, 319. If so, the consti-ue- 
tion contended for as law, and which the 
■com't seemed inclined to favom% must pre- 
vail. 

For the defendant The case is sti'onger i 
now for the defendant than it was at la^v; 
for the defendant swears, that the policy 
conforms to his intentions. To get at the 
intention of the parties, so as to discover' 
whetlier a mistake was made, the order, in- 
struction, and policy must be considered to- 
gether. If so, there can be no doubt. The 
policy cannot be departed from, unless fraud 
or mistake is clearly made out. Marsh 245, 
246; Park, 1, 

WASHINGTON, Circuit Justice, delivered 
the opinion of the com't. 
When this case was decided on the law 

* [Originally published from the jMSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



side of the court, the whole question was 
taken into consideration; every thing being 
viewed as done, which a court of equity 
could properly have du-ected to be done. The 
true question was then, and still is, what was 
the agreement between these parties? The 
argument urged upon the former occasion, 
and again repeated, was, that the order alone 
constituted the agreement What tlien is the 
use of the policy? If it be not evidence of 
the contract finally concluded upon, it must 
be considered as a superfluous document, un- 
necessarily executed, and improperly intro- 
duced into a cause. The order contains the 
heads of the agreement for the information 
of the party, who is afterwards to give it its 
proper form. The form, which it finally as- 
sumes, is that of an instrument, denominated 
a "policy;" which is signed by the under- 
writer, and is the evidence of the contract of 
indemnity, as understood by him and the as- 
sured. 

It may and certainly often does happen, 
that the terms of the order are departed from 
by consent, by fraud, or by mistake. If by 
consent, no person will contend that the or- 
der should control the policy; and if by 
fraud or mistake, then the order may be re- 
sorted to where it materially varies from the 
policy, because in realit3% that would be the 
only time evidence of the agreement upon 
tlie point of variance. I say "materially va- 
riant," as if the risk, stated in the policy, be 
"from" such a place, instead of "at and 
from;" as in the case of Mitteaux v. London 
Ins. Co. So if it contain a warranty which 
is not authorized by the order, and the like; 
and in such cases, the variance itself be- 
tween the two instruments, would, without 
contradictory proof, be evidence of the mis- 
tike. But still, the order could only be re- 
sorted to so far as it varied from the policy; 
and, in all other respects, the policy would be 
considered as the contract. 

But a previous question must always be, is 
there a variance? and to ascertain this, the 
whole evidence must be considered. The 
whole must be taken and construed together; 
the letter of instructions, the order and the 
policy. It is from these together, with any 
other evidence which may be produced, that 
the real intention of the pnrties is to be dis- 
covered; and whether this intention has, by 
fraud or mistake, been frustrated by any ex- 
pressions used in the policy. This brings us 
to the true point in this cause; does it ap- 
pear, from the whole evidence, that the pol- 
icy misstates the contract intended by the 
parties? The letter of instructions and the 
order afford no evidence that the intention of 
the parties was mistalcen; because they are 
expressed in such ambiguous terms, it may 
well be doubted, whether the clause now 
complained of, refers to a prior, or to a sub- 
sequent insm'ance effected in London. The 
defendants, in their answer, swear, that the 
policy states the conti-act as they intended it 
and there is no evidence in the cause to show 
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tliat it contradicts the intention of the com- 
plainants. Why then should the words of 
the order be substituted for those of the pol- 
icy? Not because the latter has mistaken 
the intention of the parties, for the reverse 
of this appears to be the fact, — not for the 
purpose of explaining a doubtful meaning, 
for it is the order alone "which creates a 
doubt. 

Tf further observations be necessary to ren- 
der this case clearer, let it be noticed, that 
the addition to the order, and the insertion 
of tlie clause in the policy which is now ob- 
jected to, were made by the party who now 
asks relief; and that the policy remained 
with him, without a suggestion being made 
that it was repugnant to the real agi'eement 
of the parties, until after the catasti'ophe had 
occurred, upon which his obligation to indem- 
nify the other partj' had become complete. 
All the principles of law and of equity are 
against him. 

Bill dismissed with costs. 
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Case No. 3,766. 

DELAAYARE MUT. SAFETY INS. CO. v. 
GOSSLER et al. 

[Holmes, 475.] ^ 

Circuit Court, D. Massachusetts. March Term, 

1875.= 

BOTTOMKT .IXD RftSPOXDESTIA BOXD — COXDITIOSS 

— "UiTEK Loss" — Stkaxdixg and Abaxdox- 

MEXT TO IXSUKERS — RlGHT TO PltOCEEDS. 

1. A bottomry and respondentia bond condi- 
tioned to be void in case of "utter loss" of the 

^ [Reported by Jabez S. Holmes, Esq., and 
here reprinted by pei-mission.] 
= [Affirmed in 96 XJ. S. 645.] 



vessel during a' certain voyage, is not discharged 
by the stranding of the vessel during? the voyage, 
and abandonment to insurers as a total loss, 
and sale by them at the place of stranding as 
not worth repair.'ng, if the vessel exists in spe- 
cie at the time of the sale. 
[See note at end of case.] 

2. The holder of such a bond, in case of ship- 
wreck of the vesel not amounting to an utter 
loss within the meaning of the bond, is entitled 
to the proceeds of the cargo saved, as against 
insurers of the cargo who have accepted aban- 
donment and paid the owners as for a total loss. 

[See note at end of case.] 

Action at law. The plaintiff corporation 
was insurer of a cargo of sugar on board 
the North German bark Francis, from .lava 
to Boston. The vessel sailed from Pasoe- 
I'oean, Java, with said cargo on board. Soon 
after leaving her port of departm-e she en- 
countered a hmTicane, and was compelled to 
cut away her masts to save vessel and cargo. 
At the neighboring port of Surabaya, Java, 
she was partially repaired, and thence neces- 
saiily proceeded to Singapore, Straits Settle- 
ments, in tow of a steamer, where her repairs 
were completed and she was fitted to con- 
tinue the voyage. To meet the expenses of 
repairs upon the bark, the master was com- 
pelled to borrow at Singapore the sum of 
§26,055.43, Singapore cm'rency, and executed, 
July 12, 1872, a bottomry bond for that sum, 
with marine interest at 27y^ per cent, upon 
tlie vessel, cargo, and freight The bark sail- 
ed from Singapore for Boston, encountered 
a storm in the month of December following, 
and was cast ashore on Cape Cod, Massachu- 
setts. The defendants, who were agents of 
the bondholdei-s and assignees of the bond, 
took measures to save as much as possible 
from the wreck, and succeeded insavingsome- 
what less than half the sugar on board, 
which was forwarded to Boston and sold. 
The vessel was surveyed as she lay upon the 
beach, found incapable of repair, and her 
sails, rigging, &c., and aftei'wards the hull, 
were sold by auction for the under'\^Titer. 
When the vessel was sold, she lay "on the 
beach, full of water, as high as she could, 
but so low as to be submerged at high wa- 
ter." The hull was sold for $2,000, and was 
resold by the purchaser, on the same day, 
for about ?6,000. ITpon learning of the dis- 
aster to the vessel, the owners of the cargo 
made abandonment in writing to the plaintiff 
as underwriter thereon, and claimed payment 
for a total loss imder their policies- The 
abandonment was before tlie sales. After 
the sales the plaintiff corporation paid to ea< h 
of said owners the amount of a total loss un- 
der said policies, and, on the same date, re- 
ceived from each of the owners an assign- 
ment and transfer in writing of "the sugar 
of said owners, and all their right, title, in- 
terest, ti'ust, claim, and demand therein and 
thereto." The defendants, as agents of the 
bondholders, with the consent of the own- 
ers of the cargo, sold the sugar saved, and 
held the proceeds, claiming them on accoimt 
of said bond; tbe net proceeds of tlie saved 
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cargo not being sufficient to satisfy the bond. 
The plaintiff 'Corporation claimed the pro- 
ceeds of the cargo saved, as underwriter who 
had accepted abandonment, and paid a total 
loss thereon; ana this action was brought to 
recover those proceeds. 

Sidney Bai-flett and Curtis & Reed, for 
plaintiff. 
Sohier & "Welch, for defendants. 



SHEPLBY, Circuit Judge. This contract 
of bottomry and respondentia contains the 
following condition, upon the construction of 
which, as affecting tlie rights of the parties 
at common law, upon the well-settled princi- 
ples of law applicable to similar conti'acts, 
depends the ownership of tiie fund in con- 
troversy: "Provided, nevertheless, and it is 
hereby agreed, that if, in the course of the 
said voyage, an utter loss of the said vessel 
by fire, lightning, enemies, men-of-war, or 
any other perils, dangers, accidents, or cas- 
ualties of the seas or navigation, shall un- 
avoidably happen, then the said loan and 
interest shall not be payable, and all par- 
ties liable therefor shall be wholly dischar- 
ged therefrom, and the loss shall be wholly 
borne by the said lenders or bondholders, and 
every thing herein contained for payment 
thereof shall be void and determined; save 
and except only, and provided in such case, 
that the said lenders or bondholders shall be 
entitled to such average as can be hereby 
lawfully secured to them on all salvage re- 
coverable in respect to the said vessel, freight, 
and goods, or any of them." The meaning 
of the clause of exception at the close of 
this condition is not oDvious at the first 
glance. It is claimed that the effect of it is 
to give to the Ijondholder, to the extent of 
the sum due to him, all the property saved 
in case of wreck. If that was the purpose 
of the clause, it could have been simply ex- 
pressed in language free from ambiguity. 
But the language does not entitle the bond- 
holders to the effects saved. It does not en- 
title them to salvage, but "to such average 
as can be lawfully secured to them (the bond- 
holders) on all salvage recoverable," &c. Per- 
haps some light may be tin-own upon tlio Lii- 
tory of the use of such a phrase as "average 
upon salvage," in connection with the right 
of the lender upon general adventm*e to a 
claim upon any of the effects saved, by read- 
ing the discussion between Valin and Emeri- 
gon, to be found in the commentary of Valin 
upon the Ordonnance de la Marine, liv. 3, 
tit 5. art. IS, "Des Contrats il Grosse Aven- 
tm'e." The article itself provides, "S'il y a 
contrat D, la gi'osse & assurance sur un meme 
chargement, le donneur sera prefere axix: as- 
sm-eurs sur les effets sauv6s du naufrage 
pour son capital seulement." If there be a 
'conti'act of maritime loan and an insurance 
upon the same cargo, the lender shall be pre- 
ferred to the insurers upon the effects pre- 
served from shipwreck for his capital, and 
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no further. In commenting upon this article, 
Valin zealously contends against what he 
considers the gross injustice of such a pref- 
erence of the lender upon Dottomry or re- 
spondentia upon the goods saved, over the 
insm'er, and he supposes the case of a cargo 
worth twenty thousand livres, on which the 
bondholder had a claim for ten thousand, and 
there was insurance to the amount of ten 
thousand on the sui-plus, insisting that in 
such a case the insm'er should share propor- 
tionably with the bondholder in the effects 
saved. He refers the question to Bmerigon, 
who does not concur in tht views of Valin, 
and gives conclusive reasons against the con- 
struction contended for by Valin, adding that 
he has consulted the tribunal of the admiralty 
at Marseilles, where the opinions were unani- 
mous that this privilege was conceded to the 
bondholder by the eighteenth ai-ticle in favor 
of commerce. Boulay-Paty also agrees with 
Emerigon. The views of Valin never seem 
to have been recognized in the commercial 
code of any nation. It is worthy of note, how- 
ever, that he contended that the lender upon 
bottomxy or respondentia should share with 
the insurer or the owner in the effects saved, 
in proportion to their respective interests in 
the property at risk. This would have been 
an "average of the salvage." The insertion 
of tills clause might have resulted from an 
attempt to establish, by agreement of the 
parties, a rule of division of the effects saved 
between the bottomry lender and the insurer, 
in proportion to their respective interests, in 
lieu of the weU-established rule of the mari- 
time law, which prefers the bondholder to 
the extent of his original loan. 

Su' Robert Phillimore, in the case of The 
Great Pacific, L. R. 2 Adm. & Ecc. 385 (after 
adverting to the fact that a stipulation couch- 
ed in these very words was of common oc- 
cm-rence, and found in the old forms of 
bonds in the early editions of Abbott on Ship- 
ping, and in the edition of 1781 of Westkitt's 
Digest of the Laws of Insurance), speaks of 
it as derived, probably, from the mercantile 
usages of Spain, with respect to vessels trad- 
ing with the Spanish West Indies, and that 
it referred to cases in which the ship had 
been so wrecked that portions of her alone 
remained, such as planks, spars, rigging, and 
the lilie, when, to use the expression of 
Emerigon, "Les debris du navire naufragfi 
existent, mais le navire n'existe plus." The 
case of Tlie Great Pacific was heard on ap- 
peal from the high court of admiralty to the 
privy council. Stephens v. Broomfield, L. B. 
2 P. C. 516. Sir James W. Colville, in pro- 
nouncing the judgment in the case, says, 
with reference to this clause: ""Whatever it 
means, then* lordships believe that it was in- 
tended to secure the payment to the bond- 
holdei's of something which the obligors 
might become entitled to receive from third 
parties in respect of the ship, and not a divi- 
sion of the proceeds of tlie sale of the ves- 
sel between the bondholders and the ship- 
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owners. It ■\voiild meet the case suggested at 
the bar, in -whicli, the vessel having been vol- 
untarily stranded, T\'ith a view to the preser- 
vation of the cargo, general average upon 
the cargo salved might become due from the 
owners of that cai'go to tlie owners of the 
ship. That such average would become due, 
if the ship, failing to get oft', is totally lost, 
seems to be a question upon which jurists are 
not agi-eed. See Abb. Shipp. (10th Ed.) pp. 373, 
375, and 2 Phil. Ins. § 1315. But the clause 
may, nevertheless, have been designed to cov- 
er such average, if the right to it existed." 
The judgment in that case was that, what- 
ever might be the construction of the clause, 
it could have no operation in the case of The 
Great Pacific, unless there had been a loss 
of the vessel wthin the meaning of the clause; 
and there had been no such loss in that case, 
because the ship remained in specie, though 
so much damaged as not to be worth repair- 
ing. 

It may be well to note tliat the words in 
the condition in the case of The Great Pa- 
cific were, "in case of loss," and in this case, 
"in case of utter loss;" and to remark, that 
the sum for which the hull of the ship sold 
after the disaster bore about the same pro- 
portion to the original value as in the case 
at bar. Whatever be the true consti'uetion 
of this exception, it is manifest that the ex- 
ception can have no application to the facts in 
this case. The exception applies only in case 
of "an utter loss," and not of a constructive 
total loss, of the vessel. The words are, "save 
and except only and provided in such case 
that the' said lenders or bondholders shall be 
entitled to sucli average as can hereby be 
lawfully secured to them on all salvage re- 
coverable in respect to the said vessel, 
freight, and goods, or any of them." The 
words "in such case" refer to the contingency, 
and the only contingency, provided for in 
the preceding paragi'aph of the exception, 
"if, in the course of the said voyage, an utter 
loss of the said vessel, by fire, lightning, 
enemies, men-of-war, or any other perils, 
dangers, accidents, or casualties of the seas 
or navigation, shall unavoidably happen." 
The exception is, therefore, applicable only 
in ease of "an utter loss" of the said vessel. 
In this case, the vessel did not arrive at her 
port of destination; she was sold at an in- 
termediate place, on the beach, near Truro, 
Cape Cod, by the voluntary act of the under- 
writer (who, after the abandonment, was 
the owner), in the exercise of a wise discre- 
tion, because the expense of the necessary 
repairs would have exceeded the value of 
the vessel when repaired, and because there 
was not a reasonable expectation of getting 
her off the beach where she was stranded, 
without an expenditure which would not 
have been justified by the existing state of 
facts. There was clearly a constructive total 
loss of the ship, which would have entitled 
her owners to recover from the underwriter 
the whole amount of her insurance; but 



there was not that actual or absolute total 
loss, or, in the words of the condition of this 
bond, that "utter loss," which would discharge 
from his liability the borrower of money 
upon bottomry, inasmuch as the ship ex- 
isted in specie at the time of her sale. 

"There is not, in respect to the contract" 
(of bottomry), "any constructive total loss. 
Nothing but an utter annihilation of the 
subject hypothecated will discharge the bor- 
rower on bottomry." "The property saved, 
whatever it may be in amount, continues 
subject to the hypothecation." 3 Kent, 
Comm. § 359. Lord Ellenborough, in Thom- 
son V. Royal Exchange Assur. Co., IMaule 
& S. 30, says: "In the case of bottomry, 
nothing short of a total desti'uction of the 
ship will constitute an utter loss; if it exists 
in specie in the hands of the owner, it 
will prevent an utter loss." In The Cather- 
ine, 1 Eng. Law & Eq. 679, 15 Jur. 231, Dr. 
Lushington, referring to the case last cited, 
says: "In that case. Lord EUenborough de- 
cided that the bond could not be lost so 
long as the vessel remained in specie. That 
was the law of this country long before Lord 
Ellenborough so declared it. If a ship was 
once bottomried, the bond attached to the 
very last plank, and the holder might have 
that sold for his benefit" See, also. The Dante, 
2 W. Hob. Adm. 427; The Draco [Case No. 
4,057]; The Elephanta, 9 Eng. Law & Eq. 
553. In Broomfield v. Southeni Ins. Co., L. 
S. 5 Bxch. 192, Martin, B., says: "Now, it 
has been held that, in construing a bottomry 
bond, 'loss' means a loss by going to the 
bottom of the sea." This was an actio.i 
upon a policj'' of insurance upon the bottom- 
ry bond given on the Great Pacific, and the 
court of exchequer followed the decision of 
the privy counsel in Stephens v. Broomfield, 
L. R. 2 P. C. 516. "'Utterly lost,'" says 
Tilghman, C. J., "is a sti'ong expression, in- 
tended, as I conceive, to be distinguished 
from 'technically lost.' A ship is not utterly 
lost while she remains in specie in the hands 
of the owners. Had she been talcen hy an 
enemy, she would have been utterly lost to 
the owner. So, had she been burned or 
wrecked and gone to pieces. But she is not 
utterly lost merely because it may cost more 
than she is worth to repair her." Insurance 
Co. of Pennsylvania v. Duval, S Serg, & R. 
138. This was the case of a respondentia 
bond of a form peculiar to Philadelphia, 
which, in case of utter loss of the vessel, 
entitled the lenders to a just and proportion- 
al average on cargo not avoidably lost, and 
made the lenders liable to average and en- 
titled to salvage in the same manner as if 
they were underwriters. It is clear, there- 
fore, that no utter loss of the vessel has hap- 
pened which would render the contract void. 
The rights of the parties are dependent up- 
on the state of facts at the time of the sale 
of the ship, when she existed in specie, and 
are not affected by the subsequent total de- 
struction of the vessel. This was so settled 
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by Mr. Justice Story, in the case of Tlie 
Draco [supra]. The clause of exception, 
which only applies in case of an utter loss, 
has no application to the case at har. The 
rights of the boudhol(lei*s are the ordinary 
rights of a lender upon maritime conti-acts 
of this description, in case of shipwreck, to 
the salved effects to the extent of his loan. 
The definition by Bynlsershook of the con- 
ti'act shows what these rights are. He de- 
fines such contracts to be a pledge of the 
\'essel, or other effects upon which the 
loan is made, and of what may remain of 
them after any event by which the personal 
responsibility of the borrowers is excused. 
Bynk. Quaest Pub. lib. 3, c. 16. By the 
French ordinance (title 5, ai-t 17), it was pro- 
vided .that, in case of shipwreck, the con- 
tracts of maritime loan shall be reduced to 
the value of the effects that are saved: 
"Seront toutefois, en cas de naufrage, les 
contrats a la grosse, rfiduits Su la valeur des 
efifets sauv6s." Emerigon says: "From the 
moment of the accident, the lender is seised 
of right of the effects saved. He has a 
special lien upon them for the payment of 
bis debt, saving the freight and salvage." 

By the general marine law, the lender on 
bottomry is entitled to be paid out of the 
effects saved, as far as those effects go, if 
the voyage be disastrous. 3 Kent, Comm. 
(12th Ed.) 359, 360. "The property saved, 
whatever may be the amount, continues sub- 
ject to the hypothecation." The borrowers, 
in case of shipwreck, are not personally 
bound, except to the extent of the salved ef- 
•fects, or their proceeds, which come into 
then- hands. The Vhrgin, 8 Pet [33 V. S.] 
038. 

The bond in this case is upon both ship and 
cargo, a bottomry and respondentia bond 
united. The maritime risk, however, upon 
which the bond is conditioned, is that of the 
utter loss of the ship. It was suggested at 
the argument, that the two subjects of the 
hypothecation might be divided, and each 
governed by its own law-merchant I think 
this contradicts that dause in the bond 
which provides that, in ease of an utter loss 
of the vessel, the bond shall not be payable. 
If at the time in reference to which the 
rights respectively of the lender and the bor- 
rower are to be determined, namely, the time 
when the sale took place, there had been an 
utter loss of the vessel, by either of the 
risks enumerated, I am of opinion that the 
bond would have been void, and the bond- 
holders would have lost all claim, under this 
form of bond, to the cargo saved. A case, 
in many respects like this, is put and an- 
swered in the second title of the twenty- 
second book of the Digests, entitled, "De 
Nautico Foenore," 6 Paulus, lib. 25 Quaes- 
tioniun. "When maritime money is thus 
given, the lender has no right to demand his 
money unless the vessel arrives in safety, 
at the stipiilated time. The obligation of the 
debt is extinguished by the nonexistence of 
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the condition; and therefore the lien on the 
pledge is also gone, even on those that are 
not lost" In this case, the vessel did not 
arrive in safety, but the voyage being ter- 
minated by a sale at an intermediate place, 
while the vessel existed in specie, and was 
only consti-uctively totally lost as affecting 
a contract of insm-ance, but not utterly lost 
within the meaning of the condition in a 
bottomry bond, the property salved con- 
tinues subject to the hypothecation. Judg- 
ment for defendants. 

[NOTE. On appeal by plaintiffs the judgment 
was affirmed by the supreme court. Delaware 
Mut. Safety Ins. Co. v. Gossler, 96 XJ. S. 645. 
In the opinion, delivered by Mr. Justice Chfford, 
the court says: ''Authorities, to show that the 
doctrine of constructive total loss is in no re- 
spect applicable to such a contract, are numer- 
ous, unanimous, and decisive. Thomson v. Roy- 
al Exchange Assur. Co., 1 Maule & S. 30. In 
the case of bottomry, said the chief justice m 
that case, nothing short of a total destruction 
of the ship will constitute an utter loss; for, if 
it exist in specie in the hands of the owner, it 
will prevent an utter loss; and text writers of 
the highest repute adopt the same rule, and ex- 
press it in substantially the same language. 
Nothing but an utter annihilation of the subject 
hypothecated, says Chancellor Kent, will dis- 
charge the borrower on bottomry; the rule be- 
ing that the property saved, whatever it may 
be in amount, continues subject to the hypothe- 
cation. 3 Kent, Comm. (12th Ed.) 359; Wil- 
liams & B. Adm. Pr. 47. Unless the ship be 
actually destroypd, and the loss to the owners 
absolute, it is not an utter loss within the 
meaning of such a contract. If the ship still 
exists, although in such a state of damage as 
to be constructively totally lost, within the 
meaning of a policy of insurance; or if she is 
captured and afterwards retaken and restored, 
she is not utterly lost, within the meaning of 
that phrase in the contract of hypothecation. 
Maude & P. Shipp. (3d Ed.) 44; The Catherine, 
1 Enir. Law & Eq. 679; The Elephanta, 9 Eng, 
Law & Eq- 553. Support to that view, of a 
decisive character, is derived from the case of 
Pope V. Nickerson (Case No. 11.274), decided by 
Judge Story, where he says, that, in cases of 
botomry, nothing but an actual total loss of the 
ship in the voyage will excuse the borrower from 
payment; not even when by reason of the 
enumerated perils the ship shall require repairs 
greater than her value; and he adds that the 
proposition is fully borne out by authority; and 
he adopts and fully approves what was decided 
in the case of Thomson v. Royal E^ch. Assur. 
(^o., to which reference has already been made, 
that the question in such a case is not, whether 
the circumstances were such as that, in case of 
insurance, the insured might have abandoned 
the ship, but whether it was an utter loss with- 
in the true intent and meaning of a bottomry 
contract; and he held that, in cases of bottom- 
ry, a loss not strictly total cannot be turned into 
a* technical total loss by abandonment, so as to 
excuse the borrower from payment, even when 
the expense of repairing the ship exceeds her 
value. * * * Actual total loss of the property 
by the described perils displaces the lien of the 
lender, and defeats his risrht of recovery; but 
the rule is, that, if the ship is once bottomried, 
the bond attaches to the very last plank, and 
the holder of the bond may have that sold for 
his benefit. The Catherine, 1 Eng. Law & Eq. 
679. Abundant authority exists for that prop- 
osition, and the court is of the opinion that the 
same rule is applicable to the cargo in cases 
where it is without condition covered by the 
bond. The Virgin, 8 Pet (33 U. S.) 538. Prior 
remarks are sufficient to show that the doctrine 
of constructive total loss is not applicable to 
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contracts of bottomry, which serves very strong- 
ly to show that the maritime lien of the bond- 
holder attaches to every part of the property 
covered by the bond, as seems to follow from 
Jill the authorities upon the subject. Broom- 
field v. Southern Ins. Co., L. R. 5 Exeh. 192."] 



Case No. 3,767. 

DELAWARE R. CO. v. PRETTYMAN et al, 

[17 Int. Rev. Rec. 99.] 
Circuit Court, D. Delaware. Oct. Term, 1872. 
IxTEKNAL Revenue — Enjoixikg Coli.ectiox — 

JuitlSDICTION' — lUREGULAltlTlES OF AaSESSOK — 
CONSTITUTIONALITV OF LaW. 

1. An assessor of intel-nal revenue acts judi- 
cially in determining- what persons and things 
are subject to taxation under an act of congress 
levying taxes. 

[Quoted in Kissinger v. Bean, Case No. 7,- 
853.] 

2. If the subject matter is within his juris- 
diction, that is, if he is bound to enquire and 
determine who and what are subject to taxa- 
tion, a mistake as to the person -or thing taxed, 
or an irregularity of proceeding on his part, wilJ 
not invalijate his action as assessor so far as to 
make the collector, who proceeds on a waiTant 
in proper form to collect the tax, a trespasser. 

[Quoted in Kissinger v. Bean, Case No. 7,853. 
Explained in Kensett v. Stivers, '10 Fed. 
524.] 

3. A sum of money assessed by a United States 
assessor, under the provisions of an act of con- 
gress, in the exercise of his judicial power to de- 
termine what is the subject matter of taxation, 
is a United States tax, within the meaning of 
the act of cougi-jss prohibiting any court from 
maintaining a suit resti-aining the collection of 
U. S. tax. In suth a suit the court will not 
hear the question of the unconstitutionality of 
the law, or invalidity of the act of congress, un- 
der which the tax has been assessed, argued, 
however much they may be of the opinion that 
the law, when tested in another form of action, 
will be found unconstitutional, invalid, or in- 
operative. 

[Applied in Alkan v. Bean, Case No. 202. 
Quoted in Kissinger v. Bean, Id. 7,853. Ex- 
plained in Kensett v. Stivers. 10 Fed. 524. 
Cited in Snyder v. Marks, 109 U. S. 193, 3 
Sup. Ct. 160.] 

4. The purpose of the act of congress was 
to prevent any interference with the prompt 
and regular collection of the revenue; and the 
interposition of any defence to a national tax, 
levied by an assessor acting within his jurisdic- 
tion, would be equally fatal to the said purpose 
of congress, whether said defence is founded on 
the alleged unconstitutionality of the act, its in- 
validity, or want of application to tiie case. 

5. Query? Has not this court on general 
principles of public policy, founded on the rela- 
tions of the states to the general government, 
the power to dissolve the injunction, independ- 
ent of tlie act of congress requiring it? 

[This is a l)ill in equity t>y the Delaware 
Railroad Company against John S. Pretty- 
man, collector of internal revenue, and Wil- 
liam C. Davidson.] 

Geo. 0. Gordan, for complainant 
Anthony Higgrins, U. S. Atty., for defend- 
ants. 

BRADFORD, Disti'ict Judge. The bill filed 
is an injunction bill to resb-ain a United 



States collector and his deputies and ngeuts 
from collecting a tax assessed as such by a 
United States assessor, under and by virtue 
of divers acts of congress. Under the provi- 
sions of an act of congress approved July 13, 
ISGO (14 Stat. 173), this suit is certified to 
the circuit court of the United States for the 
Delaware disti'ict, and is thus removed from 
the state ti'ibunal in which it was com- 
menced to this court, where it a^^aits an ad- 
judication. The cause has been hoard on 
bill, answer, exhibits, and certain facts ad- 
mitted on both sides. The tax sought to be 
collected by the government, and resisted by 
the complainants, is one of 5 per cent., on 
certain interest money falling dne and paya- 
ble on the first day of July, 1870, on bonds 
theretofore given by the said complainants, 
and a further tax of five per cent, on certain 
dividends of profits made by the said com- 
plainants, and falling due on the day and 
year last aforesaid. The payment of this 
tax is resisted on tlie ground (using the lan- 
guage of the bill) "that there is no authority 
in law for the assessment of the said taxes 
on the interest which was payable by the 
said company on the first day of July, 1870, 
or the dividend which was payable by the 
said company on the first day of July of the 
same year." It is alleged by the answer 
that there is such authority to assess the 
taxes in question, and it is further alleged, 
and not disputed, that the taxes sought to be 
collected have been regularly assessed by 
the United States assessor of internal reve- 
nue, and were transmitted to the collector of 
internal revenue, on his list of taxes for the 
month of September, 1870, to be by him col- 
lected. In addition, it is alleged by the an- 
swer in bar of this suit, that by virtue of a 
certain act of congress, jurisdiction of such 
injunction suit as the present, is forbidden 
to be exercised by any court, in these words, 
viz.: "No suit for the pm-pose of resti-ain- 
ing the assessment or collection of tax shall 
be maintained in any court." Tliis act was 
approved March 2, 18C7 [14 Stat 471], more 
than three years before the filing of this bill. 
I conceive it altogether unnecessary to dis- 
cuss the question of the authority of the 
assessor under tlie act of congress to assess 
the taxes referred to, as the case is disposed 
of on other gi-ounds, which, in my mind, ad- 
mit of no doubt 

The United States congress considered tliat 
the exigency of public affairs, in connection 
with the prompt collection of a large revenue, 
made it unsafe and impolitic to give to every 
tax-payer the summai*y remedy of injunc- 
tion against its sworn officers when in the 
discharge of their ofllcial duties in the col- 
lection of the necessary means to support 
the government, and to make clear and posi- 
tive that which it is believed on good legal 
authority rested in the power of the courts 
to do without the intervention of an act 
of congi-ess, passed the act forbidding any 
court to maintain an injunction suit as 
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above recited. It is a mistate to say tliat 
ttiis is a denial of riglit to tlie citizen. It 
is not a refusal to liear Lis complaint or 
to give him a full opportunitj^ in tlie usual 
com'se of law to redress his grievances, 
but it is a refusal to give him and all 
the tax-payers alike the extraordinary and 
summary process of injunction, by which all 
matters are brought to a stand-still, and the 
public finances locked up until the question 
of right is determined. Surely it should be 
no ground of complaint if the citizen's right 
to this extraordinary and summary remedy 
has to j-ield to that view of the public wel- 
fare which is taken by the law-making pow- 
€r of the nation. 

The case we are now considering is 
foimded on an injunction bill filed in the 
<»m*t of chancery of the state of Delaware. 
The writ of injunction is not a mere incident 
of the bill, tliat is, merely ancillary to some 
main ecLuitable purpose which the bill seeks 
to enforce, but it is its whole object and 
purpose, and when the injunction falls, 
there is nothing left for the biU to operate 
upon; and this not affected by the general 
prayer for relief. It is therefore pre-emin- 
■ently a suit brought for the purpose of re- 
■straiuing the collection of tax, and for no 
•other pui*pose, and such a suit the act of 
■congress says shall not be "maintained" in 
*'any com*t" In the face of this act, which 
is imequivocal and conclusive in its terms, 
I do not see how this suit can be maintained. 
Suppose it to be true, that there was no 
authority of law to assess the taxes in ques- 
tion, as claimed by the complainants, and 
that upon judicial investigation it might be 
so determined, is an injunction bill the proper 
legal channel by which the complainants 
can reach this result? Will a conviction in 
the mind of the com*t of tlie illegality or 
want of legality of the tax justify the com*t in 
maintaining this suit? This is the real ques- 
tion to be answered in this case. An illegal 
or imauthorized tax may in one sense be 
called no tax, and an assessment of such 
a tax may be in some cases void of any 
legal effect, and so not come within the 
■operation of the United States statute. Such 
is contended by the complainants to be the 
character of the tax in question. 

It is complained that the whole proceeding 
of assessing such tax is not only without 
authority, but an absolute nullity, which 
would make the collector a trespasser if he 
seized property imder a warrant, and takes 
the case from the operation of the Act of 
congi-ess. I consider that this question has 
already been settled both on principle and 
authority. 

The plain pm-pose of the law was to pre- 
vent any person disputing the validity of a 
tax by injunction process, assessed by a 
United States assessor under the authority 
of an act of congress. Any defense to the 
payment of such a tax by this means, 
whether founded on irregularity, imconstitu- 



tionality, or want of authority to impose 
such tax, is equally fatal to the purposes 
and intention of the law. The fair pre- 
sumption is, that officers of the law, such as 
assessors and collectors of United States 
revenue, acting under the obligation of bond 
and oath, or affirmation, and receiving in- 
sti'uctions from the commissioner of internal 
revenue, present, at least, a prima facie case 
of authorized taxation. It is within the 
range of possibility, however, that the tax 
maj' be such a clear and manifest violation 
of the law— something which is so clearly 
Ijrohibited to be taxed, or distinctly excluded 
from the subject matter of taxation, as that 
the assessor cannot be said to have any 
discretion or judgment in regard to assessing 
such a tax, and cannot be said to have juris- 
diction of the matter. In such a case it has 
been agreed that the proceeding is a mere 
nullity, and will not afford thereafter a basis 
for any legitimate action to be taken thereon; 
and doubtless the act of congi-ess would not 
apply. There is a wide difi^ei'ence between 
the case last supposed, howevel*, and the 
one before the court. I think there is a 
rule which governs the case and is recognized 
by the courts as controlling the question of 
the applicability of the said act of congress. 
It is this: Whenever an assessor, in the 
exercise of his office, assesses a tax, which 
in his disa*etion and judgment he is author- 
ized by an act of congress to assess, he 
being "bound from the nature of his office 
to inquire and determine whether the thing 
in question is or is not the subject matta- of 
taxation, he is then exercising a legitimate 
jm'isdiction over the subject matter of taxa- 
tion, and a tax thus assessed, although it 
may afterwards, in other proceedings, be 
declared unauthorized, comes within the 
description and meaning of that tax, the 
payment of which congress has forbidden 
to be resisted by bills of injunction. 

Ltet us now examine the position of the 
United States assessor and his duties in 
reference to this matter. By the law of 1864 
[13 Stat 14], as subsequently amended by 
the acts of July 13, 186G, aiarch 2, 1867, and 
July 14, 1870 [16 Stat 256], the taxes in ques- 
tion were imposed. On the 2d of March, 
1867, congress enacted that these taxes "shall 
be levied on the fixst day of March, and be 
due and payable on or before the 30th day 
of April, in each year, until, and including 
the year 1870, and no longer." Under this 
state of legislation it was considered doubt- 
ful whether the tax on this interest and these 
dividends did not embrace a period of time 
after the first of January, 1870. Justice 
Strong, of the supreme com*t, and a member 
of the circuit com-t for this district decided 
in Philadelphia & R. R. Co. v. Barnes [Case 
No. 11,087], that this tax could not be col- 
lected on dividends and interest falling due 
after the first of January, 1870, by process 
issued befqre the 14th of July, 1870 (the date 
of a subsequent act of congress, extending 
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the time for the liability of this interest and 
these dividends to taxation to the first day of 
August, 1S70). It is understood that the 
supreme court (to which this case has heen 
taken on appeal) have not confirmed this 
opinion, being equally divided on the legal 
questions involved. Congress, however, on 
the 14th of July, 1S70, enacted a deelaratoiy 
law evidently to settle doubts (which are 
proven by this suit referred to, and this 
division of the supreme com% to have been 
in existence before the passage of the said 
act) as to the true time for which such liabil- 
ity to taxation aforesaid should continue. 
The provision is in these words: "That sec- 
tions 120, 121, 122, 123 of the act of June 30, 
1864 [13 Stat. 223], entitled, *An act to pro- 
vide internal revenue to support the govern- 
ment, to pay interest on the public debt, and 
for other purposes,* as amended by the act 
of July 13, 18G6, and the act of Mai-ch 2, 1867, 
shall be eonsti-ued to impose the taxes there- 
in mentioned to the first day of August, 1870, 
but after that date no fmther tax shall be 
levied or assessed under said sections." Now 
after the passage of this last recited act, 
and in view of all the existing laws on the 
subject, this fax, now tlie subject of inquiry, 
was assessed in regular form by the officer 
appointed by law to do so. It must be 
evident that some one was invested with 
authority to determine— nay, reqmred to 
do so — whether or not this interest and 
these dividends, due and payable on the 
lirst day of July, 1870, and declared by act 
of congress of the 14th daj^ of the same 
month to be the subject matter of taxation, 
were or were not liable to taxation. The 
law places that power and duty in the as- 
sessor and assistant assessors subject to the 
conti'ol and direction of the commissioner of 
internal revenue. Where the law gives the 
power to hear, inqmre, and determine con- 
cerning a matter, it gives jmisdiction over 
that matter. When the assessor, therefore, 
assest-tHl This tax, he put into opei'ation the 
power to determine whether these dividends 
and sums of interest were probably the sub- 
ject matter of taxation; in other words, he 
exercised his jmisdiction over a matter 
wliich was manifestly within it. This case 
is thus brought clearly within the rule or 
principle above stated. 

On an examination of authorities, the test 
of validity we shall find to be, that the as- 
sessor had jurisdiction of the case as to sub- 
ject matter and as to person, and as a conse- 
quence, we will fm'ther find that in such 
case of jm'isdiction, no irregularity or mistake 
of judgment will make his proceedings void 
or a nullit}\ Wise v. Withers, 3 Cranch 
[7 U. S.] 331, cited by the complainants, is 
a judgment of the supreme court of the Unit- 
ed States, delivered by Chief Justice Mar- 
shall, declaring that the imposition of a fine 
by a court-martial upon a justice of the peace 
for not performing militia duty, being in 
violation of the act of congress releasing him 



from the performance of such duty, was an 
unauthorized act, by reason of the court 
having no jm'isdiction of the case, and that 
the com-t-martial as well as the collector of 
the fine by distress warrant were trespassers. 
It will be observed that the chief justice puts- 
this decision on the ground that there was 
no jm'isdiction. The act of congress had 
taken this person, i. e., this justice of the 
peace, from the class liable to military dutj'— 
the coiu:t has no jurisdiction of the person in 
this case. They were shut out from the ex- 
ercise of any judgment and discretion in tlie 
matter by the plain words of the act of con- 
gress, which excluded the person from their 
jm'isdiction. The principle of this case does 
not appear to war with our position; but, 
in om* judgment, agi'ees with and sustains it. 
The case of Mills v. Martin, cited for tlie com- 
plainants from 19 Johns. 7, follows up the 
decision in Wyse v. Withers, and malces the 
officer who executes a wai-rant to collect a 
fine for non-attendance on militia duty a tres- 
passer, when the court had no jurisdiction of 
the case. The same remarks ai'e applicable 
to this case as to Wyse v. Withers, last cited. 
Weaver v. Devendorf, 3 Denio, 117, cited by 
the complainants, decides that an assessor is 
not responsible in a civil suit for a judicial 
determination in a matter over which he had 
jm'isdiction, however erroneous it may be, or 
however malicious the motive which pro- 
duced it. Judge Beardsley says, "The rule 
extends to judges from the highest to th& 
lowest, to jm'ors, and to all public officers, 
whatever name they bear, in the exercise of 
judicial power." It, of com*se, applies only 
w^hen the judge or officer has jm-isdiction of 
the particular case, and is authorized to de- 
termine it. If he transcends the limits of 
his authority, he necessarily ceases, in the 
particular case, to act as a jtidge, and is 
responsible for all consequences. Now if it 
be admitted that the United States assessor 
had jm'isdiction to inquU'e and determine on 
the propriety of making these assessments or 
ignoring the act of congi-ess, there could not 
be produced a case more in point to show 
that the assessments and proceedings thereon 
are not nullities and cannot be resisted by 
injunction process. 

The next case cited by the complainant is. 
Le Roy v. East Saginaw City Ry. Co., 18 
Mich. 233. By the statute law of Michigan 
"no replevin shall lie for any property taken 
by vh'tue of any warrant for the collection 
of any tax, assessment or fine in pm'suance 
of any law of this state." This was an ac- 
tion of replevin brought by the plaintiffs for 
the recovery of goods and chattels taken by 
the collector of taxes, and the com't gave 
their construction of the statute in these 
words, viz.: "This provision must therefore 
be consti'ued as applying only to cases in 
which a valid tax might by legal possibility 
have been imposed and collected by regular 
and proper proceedings under some statute 
authority. In this latter class of cases this pro- 
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vision woiild prohibit the action of replev- 
in, though the statute authority might not 
have been fully complied with, and the pro- 
ceedings might have been so far irregular as 
to defeat a sale of real estate, sold for such 
taxes." In this case, the right to maintain 
the action of replevin in all cases where there 
was no statute authority to assess a tax was 
allowed, and consequently the inquiry as to 
such illegality was opened and determined in 
the action of replevin. This case is in point 
for the complainants. It is the only author- 
ity I have seen on this side of the question. 
The judge giving his opinion cites no case 
supporting his decision. On the other hand, 
in People v. Albany Common Pleas, 7 Wend. 
485, Savage, C. J., says: "Replevin will not 
lie for property taken by virtue of a warrant 
for the collection of any tax, assessment or 
fine in pm'suance of any statute of the state. 
Although the warrant may have issued erro- 
neously or irregularly, if on its face it gives 
authority to the officer to collect the' fine, &c., 
&c., replevin cannot be sustained." In the 
case before the court we are bound to pre- 
sume that the warrant, if issued, would have 
been in due form— would have presented to 
the complainants an authority to levy upon 
tlieu* property for the taxes assessed. In 
such case the authority last cited is clearly 
with the defendant, and in opposition to the 
ease cited from the Minnesota Reports. 

The case of Beach v. Fui-man, 9 Johns. 229, 
is similar to the one before the com't in the 
principles which govern its decision. The 
questions there arose upon an action of tres- 
pass in a justice's court for taking and carry- 
ing away a cow belonging to the plaintiff for 
non-performance of work upon the public 
roads. The defendants justified as officers 
executing a warrant, given by a justice of the 
peace, who, under the New York statute, was 
requh'ed to issue it on a written complaint 
ptade by the overseer of highways. The 
case was taken by certiorari to the supreme 
court of the state. The court says: "Whether 
Sarah Furman, being a woman and a free- 
holder, was liable to be assessed to work on 
the highways, is a question which does not 
necessarily arise in this cause. .Admitting 
her not to have been liable to be assessed, 
yet, as she was assessed, and on complaint 
in writing made to the justice by the overseer 
of highways of her default, the justice was 
not to inquire into the legality of the assess- 
ment, but was bound by the act forthwith to 
issue his warrant of disti'ess, and the consta- 
ble was equally bound to execute it. Both 
the justice and constable acted ministerially 
in the case, and a mere ministerial officer is 
not responsible for the issuing or execution 
of process so long as the authority under 
which the process is awarded had jmisdic- 
tion over the subject matter. Now, the over- 
seer of the highways was the person to des- 
ignate in the first instance, and to deliver to 
the commissioners the names of the persons 
liable to be assessed, and he was also the 



officer to adjudge what persons were in de- 
fault, and to demand the warrant In the 
exercise of this authority the overseer may 
have returned the names of persons not liable 
to assessment, and he may have adjudged 
persons in default who were not in default. 
The remedy for the party aggrieved cannot 
be against the justice and constable, for they 
had no alternative but to obey, as the law 
did not give to either of them the right to 
inquire into the legality of the assessment or 
the truth and sufficiency of the default." 

This case is authority upon the qupsti.on of 
jurisdiction of the assessor of internal reve- 
nue. It is his duty to inquire who and what 
are subject to taxation— that is, it is within 
his jurisdiction to determine this. A mistake 
as to the person or the thing to be taxed, 
though remediable "by various other means, 
cannot be reached by proceedings against the 
ministerial officei's, such as the collectors who 
execute the warrant 

In 7 Barb. pp. 129, 133, the two cases of 
Van Rensselaer v. Gottrell and Van Rens- 
selaer V. Witbeok may be cited as authority 
that the action of an assessor of taies, when 
witliin his jm*isdiction, cannot be questioned 
collaterally, that the collector acting under it 
is protected from being held liable in damages 
for so doing. The last case establishes the 
proposition that it is within the jurisdiction 
of the assessors to determine who are to be 
taxed and what property is taxable, and in 
maldng this determination that they act ju- 
dicially. O'Reily v. Good, 42 Barb. 520, was 
decided in New York in 1864, some years be- 
fore the passage of the act of congress pro- 
hibiting injunctions. In that case a tax cre- 
ated by act of congress, and assessed by regu- 
lar assessment, and demanded in a waiTant 
regular in form, had been levied on cer- 
tain personal property, and replevied by the 
owner. By the statute of the state, replevin 
would not lie to take back property levied 
on for state taxes. There was no United 
States statute preventing the use of the writ 
of replevin in such cases. But Suthei-land, 
J., said: "It is possible, and perhaps prob- 
able, that this Code restriction upon the right 
to obtain the immediate delivery of the prop 
erty was intended to apply to property talcen 
for a tax under either a state or a United 
States statute; but whether this be so or not, 
the constitutional relation of the state to the 
United States, and the most self-evident con- 
siderations of public policy, at once suggest 
that it will not do to say that property seized 
for a tax under an act of congress, and under 
a warrant regular on its face, can be re- 
plevied. Concede the right to replevy in such 
a case, and innumerable replevin suits might 
delay, if not totally defeat the collection of 
the national revenue. No doubt a party 
whose property has been seized for a tax un- 
der an act of congress, and on a wan-ant 
regular upon its face, if he deems the act un- 
constitutional, or the assessment proceeding 
irregular, can have the question of constitu- 
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tionalily or iiTegiilarity determined in an ac- 
tion or proceeding to recover damages mere- 
ly." Now, this case goes much beyond the 
requirements of the one before the coui't, 
and is especially interesting as authority 
which would justify the dissolution of this 
injunction, and dismissal of the bill, without 
the existence of the act of congress now de- 
manding it. The supreme court of the stiite 
of New York entertains such a proper con- 
ception of the relations between the state 
and the United States governments, or what 
was due from the authorities of the state, in 
aid of the necessities of the government of 
the United States, that they denied to their 
own citizens the right to disturb a United 
States collector in the possession of personal 
property which he had taken on a wan-ant 
regular on its face, for taxes levied imder the 
authoritj" of an act of congress, although the 
statute prohibiting replevin for taxes made 
no reference to United States taxes. If then 
the collector could not be disturbed in his 
possession of the property levied on, by the 
action of replevin, on grounds of gi'ave pub- 
lic policy alone, there being no act of con- 
gress touching the case; the same state of 
things existing now, as to act of congress im- 
posing the tax, assessment, and regularity 
of warrant, would require a refusal of the or- 
der of injunction; a refusal of the writ of 
replevin is based on the right of the collector 
to hold on to that which he has seized, and 
admits the rightful taking, and is utterly in- 
consistent with a prohibition or injimction 
against doing that which is admitted to be 
right, viz.: collecting a tax regularly as- 
sessed under an. act of congress by a war- 
rant regular in form. So that this case is an 
authority for dissolving tlie injunction were 
there no act of congress in existence. Savt 
cool V. Boughton, 5 Wend. 171, will be found 
a leading case reviewing at length the law 
establishing the proposition "that a minis- 
terial officer is protected in the exercise of 
process, whether tlie same issue from a court 
of general or special jurisdiction, although 
such court have not in fact jurisdiction in the 
case, provided that on the face of tlie process 
it appears that the court has jurisdiction of 
the subject matter, and nothing appears in 
the same to apprise the officer but that the 
court also has jurisiliction of the person of 
the party to be affected by the process." This 
case goes to a great extent in protecting the 
ministerial officer from liability for ti'espass, 
and I take it that whenever he would be so 
protected tlie proceedings on which his war- 
rant is based are not void — are not nullities. 
In Dynes v. Hoover, 20 How. [Gl U. S.] Go, 
the court reviews the law in reference tn the 
liability in trespass of an officer w^ho exe- 
cutes a writ or warrant, and concludes t^iat 
when the court has jiu-isdictiou over the sub- 
ject matter, an action of trespass for false 
imprisonment will not lie against the minis- 
terial officer who executes the sentence. See, 
also, on this point [U. S. v. Arredondo] 6 



Pet. [31 U. S.I 730; [Voorhees v. Bank of 
U. S.] 10 Pet. [35 U. S.] 47S; and 2 How. [43 
U. S.] 338. 

In the case of Bobbins v. Freeland [Case 
No. 11,883], certain suits were instituted in 
the state courts against the collector, and or- 
ders were made by the state judge to show 
cause why the injunction which had been 
moved for should not be made permanent; 
they were removed by certiorari (as in this 
case) to the circuit eom-t of the United States. 
The objections made to the tax were that it 
was unconstitutional on various grounds, and 
Judge Benedict said "that the court was 
clearly forbidden hy this section (that is, by 
the act of congress prohibiting the mainten- 
ance of any suit resti-aining the collector of 
tax) from entertaining this motion, and the 
motion for injunction was denied." 

It will be observed that those objections 
were to the constitutionality of the law. 
The objection here is that there was no law 
whatever. The result is the same; if the 
law was without constitutional authority it 
was utterly void; it was a nullity, quite as 
much so as if there was no law or statute in 
existence authorizing the tax; yet the com-t 
would not allow that inquiry to be made, 
and argued in an injimction suit. In this 
case congress did intend to and supposed it 
had extended the time for the existence of 
those taxes to the first of August, 1870, and 
used language which manifested clearly 
(whatever else it failed to do) such intention. 
Such intention was acted on by the commis- 
sioners of internal revenue and by the as- 
sessors, as a valid law of congress, and had 
not been disputed in any court. Now, why 
should the validity of that act of congi-ess be 
drawn into question in this injunction bill 
any more than the unconstitutionality of an 
act of congi'ess. I cannot see any reason why 
it should be so. 

The next and last case I shall notice is 
Pullen v, Kinsinger [Case No. 11.4G3J. It is 
a decision by the United States circuit court, 
Judge Emmons, of the sixth circuit, and em- 
braces a gi'eat amount of law beai'ing on the 
point now before the court. The case arose 
on taxes by the assessor of the United States 
on certain distilleries. Restraining orders 
had been obtained from the state com-ts, and 
the cases were certified (as in this case) to 
the United States circuit com-t The legal 
questions arose on demurrers filed by the 
United States, and the judge said: "The de- 
murrers therefore will be sustained upon the 
ground solely that neither this court or the 
state tribunal from which these cases were 
removed have any right to restrain the col- 
lection of federal tax assessed by an officer 
having jurisdiction of the subject, be it ever 
so irregular or erroneous;" and again he 
says: "Announcing as a rule for the facts 
in these cases only, it is sufficient that a 
statute has authorized the assessor to enter- 
tain the general subject of taxation; that it 
was in fact entertained, and judgment, law- 
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ful or unlawful, was rendered doncemin^ it 
So far as this judgment is concerned, whetlier 
lawful or unlawful, is deemed quite imma- 
terial." I have tlius no difficulty in conclud- 
ing that tlie United States assessor was act- 
ing strictly within his jurisdiction in assess- 
ing the taxes in question; that with the 
command of an act of congress of July 14, 
1870, unrepealed and undisturbed, by any 
judicial decision, the revenue officers AVould 
have been criminal in not yielding obedience 
to it, and conforming their conduct to its 
requirements. That, however, it may be de- 
termined hereafter in other proceedings as, 
to the validity and legislative efficacy of tliis 
act of July 14, 1870, that matter cannot be 
inquired of and determined in the form of 
suit now before the court, and that the pro- 
ceedings of the assessor, being both based 
on legislative command, and on a discretion 
exercised by him in reference to a matter 
strictly within his jurisdiction, cannot in any 
sense be considered void or a nullity; and 
that the sums levied under these circum- 
stances are United States taxes— within the 
meaning of the act of congress— prohibiting 
courts maintaining suits restraining their as- 
sessment or collection. Let a decree there- 
fore be entered dissolving the injunction and 
dismissing the bill, with costs for the de- 
fendants. 



Case 3S"o. 3,768. 

DELAWARE RIVER CO. v. THOMAS. 

[The case reported under above title in 20 Int. 
Rev. Rec. 175, and 20 Pittsb. Leg. J. 19, is the 
'eame as Case No. 3,769.] 



Case No. 3,769. 

DELAWARE RIVER STORAGE CO. v. The 
THOMAS. 

[15 Int. Rev. Rec. 147; 4 Chi. Leg. News, 218; 
29 Log. Int. 116; 6 Abb. Law J. 292; 6 Am. 
Law Rev. 765; 7 Am. Law Rev. 381; 20 
Pittsb. Leg. J. 19; 20 Int Rev. Rec. 175, 4 
Leg. Gaz. 114.] 

Circuit Courts E. D. Pennsylvania, April 1, 

1872. 

'Maritime Liens— Whakpage— Admiralty J,ubi5- 

DIOTIOX. 

1. A claim for wharfage as a maritime lien 
upon the respondent's vessel is not cognizable in 
admiralty. 

2. The admiralty jurisdiction is not to be in- 
voked to enforce common law rights, for which 
the common law has provided appropriate and 
efficacious remedies. 

[In admiralty. Appeal from the district 
court of the United States for the eastern 
district of Pennsylvania.] 

J. Warren Coulston, for appellant 
Isaac Hazlehurst, contra. 

McKENNAN, Circuit Judge. In Jones v. 
The Coal fearges [Case No. 7,458], Mr. Jus- 
tice Grier, with characteristic sententious- 



ness, said: **A court of admiralty is not 
needed to ti'y common law actions of tres- 
pass, nor to administer common law reme- 
dies in any form." And so it may be said 
here, that the admiralty jurisdiction is not lo 
be invoked to enforce common law rights, 
for which the common law has provided ap- 
propriate and efficacious remedies. The li- 
bellants are wharfingers at Philadelphia, and 
presented their libel in rem, to the district 
court, to enforce the payment of wharfage 
as a maritime lien upon the respondent's ves- 
sel. Thero is no authoritative adjudication 
that a claim of this sort stands uppn such 
a footing. Certainly it has not been so de- 
cided by the supreme court The weight of 
judicial opinion is the other way. It has 
generally been treated only as a common 
law lien, to be enforced by the detention of 
the vessel by the wharfinger, or to be recog- 
nized and paid as sudi out of the proceeds 
of the sale of the vessel, which had been 
brought under the control of the court other- 
wise than by an original libel, founded upon 
the dockage demand. This is the import of 
the opinion of Judge Peters, in Gardner v. 
The New Jersey [Id. 5,233], and of Mr. Jus- 
tice Johnson in The St. lago ,de Cuba, t) 
Wheat [22 U. S.] 418; and I do not regard 
the opinion of Judge Story in Ex parte Lew- 
is [Case No. 8,310] as determining a different 
rule. Until the supreme court shall decide 
otherwise, I see no reason for expanding the 
admiralty cognizance of a demand, which 
rests secm-ely upon a basis of common law 
right, and for the enforcement of which by 
the wharfinger himself the common law sup- 
plies an effectual remedy. The disallowance 
of the libel by the distiict com-t is thei-efore 
affirmed. 



DELCOL (ARNOLD v.). See Case No. 550. 



Case Wo. 3,770. 

The DELHI. 

[4 Ben. 345.] * 

District Court, S. D. New York. Nov. Term, 

1870. 

Delivery of Cargo — Not Accountable for 
BuBAKAGE— Negligence— BuRDEK of Proof. 

1. Under a provision in a bill of lading, that 
the vessel shall not be accountable for leak- 
age, breakage or rust, the vessel is nevertheless 
responsible for negligence or want of sk'Il or care 
in her lading, stowage or delivery of the cargo. 
But such negligence or want of care or skiJl 
must be affirmatively shown by the party al- 
leging it. 

[Cited in Vauc:han v. 630 Casks of Sherry 
Wine, Case No 16,900; Woifr v. The Vader- 
land, 18 Fed. 740.] 

2. Where a bill of lading for cases of plate 
glass contained the clause, "Not accountable 
for breakage," and it appeared, that, when the 
cajgo was discharged, certain of the cases were 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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placed flatwise on the dock and others placed 
endwise, and the attention of a clerk of the. 
consignees of the cargo was called to the fact 
that some of the cases were piled flatwise on 
oacli other, but none of the eases appeared to 
be broken or pressed in, and all the cases were 
receipted for as in good order, and, on opening 
the cases at the consignees' store, some of the 
plates in some of the cases that were piled flat- 
wise were found to be broken, as were also 
some plates in the eases that were placed end- 
wise, (the claim for damage to the latter having 
been abandoned); Jteld, that the consignees had 
failed to show that the damage to the glass was 
t'uused by the piling of the cases flatwise, or by 
any other negligence on the part of the ship. 

T. J. Glover, for libellants. 
11. B. Benedict, for claimants. 

Bt/ATCHFORD, DisU-ict Judge. This is 
a libel to recoyer the sum of $1,823.20, as 
the value of ten sheets of plate glass. 
Twelve cases, containing numerous sheets of 
plate glass, were brought by the ship from 
Antwerp to New York, under a bill of lad- 
ing describing the contents of the cases as 
glasses, and providing that the ship should 
not be accountable for breakage. The li- 
bellants were the consignees of the cases. 
When the cases were opened at the ware- 
house of the libellants in New York, ten of 
the sheets were found to have been so 
broken as to be worthless. The ten sheets 
composed all of the sheets, five in number, 
which were in one of the cases, two out of 
the five sheets in another case, two out of 
the twenty-two sheets in another case, and 
one out of the six sheets in another case. 
The bill of lading states that the cases were 
received on board of the vessel in good con- 
dition, and the receipt ^ven to the vessel by 
the eartman for the libellants, who received 
the cases from the ship, states that the cases 
were received in good order from on board 
the vessel. The libel alleges negligence In 
the ti-ansportation of the goods, and es- 
pecially negligence in the manner in which 
several of the cases were discharged from 
the ship and landed on the dock, and avers 
that the breakage of the ten sheets was ow- 
ing to the fact, that, although the cases were 
marked as containing glass, and to be kept 
on their edges, and were of great weight, 
they were improperly laid flat on the dock, 
and piled one on the other. At the hearing, 
the claim as to four of the sheets, of the 
value of $408, was abandoned. These four 
sheets were the two out of the five sheets 
that were in one case, and the two out of 
the twent5'-two sheets that were in another 
case. No evidence was given of any negli- 
gence in stowage or ti-ansportation. The 
negligence claimed was the putting in a 
pile flatwise on the wharf at New York, as 
tliey were landed from the ship, seven of 
the cases, two of which contained six of the 
broken sheets, one containing the five sheets 
all of which were broken, and the other con- 
taining the six sheets one of which was 
broken. Five of the eases were shown to 
have been placed on their edges, on the 



wharf at New York, when landed; and two 
of such five cases were the two cases con- 
taining the four sheets as to which the claim 
for damage was abandoned. The allegation 
of negligence as to the cases piled flatwise 
is, that heavy and large cases were put on 
top of lighter and smaller cases. The case 
containing the five sheets aU. of which were 
broken, was the largest case of the twelve, 
and contained the largest glasses, the lar- 
gest glass in that case being in size ten feet 
six inches in one direction, by six feet four 
inches in the other direction. The smallest 
case of the seven that were in the pile, con- 
tained a glass as large in size as eight fec^t 
in one direction, by four feet and ten inches 
in the other direction, and was not a case 
which contained any broken sheet. The in- 
ference is sought to be drawn, from such 
piling of the seven cases, that the breaking 
of the sheets in the two cases in the pile, 
there being in the pile cases smaller than 
both of such two cases, was caused by the 
pressure of a flat side of such large case 
against the sheets therein, such pressure be- 
ing due to the great weight of the glass in 
the large case, as its flat side rested on the 
flat side of a smaller case. 

It is well settled, tliat, although, under the 
provision, in a bill of lading, that the ves- 
sel shall not be accountable for leakage, 
breakage or rust, the vessel is nevertheless 
responsible for negligence or want of skill 
or care on the part of those in charge of her, 
in their lading, stowage or delivery of the 
articles covered by the bill of lading, yet 
such negligence or want of skill or care 
must be affii'matively shown by the party al- 
leging it, under a bill of lading containing 
such recitals and provisions as those before 
referred to as contained in the bill of lading 
in this case. Dedekam v. Vose [Case No. 
3,729]; The David & Caroline [Id. 3,593]. 
And not only so, but it must be satisfactori- 
ly shown that the negligence proved was the 
cause of the damage alleged. In the pres- 
ent case, there was no apparent brealcage, 
at the time the libellants received the cases, 
either of their exterior coverings or of their 
contents. They were, so far as is shown, in 
the same apparent good order they were in 
when they were shipped at Antwerp. The 
attention of a clerk of the libellants was 
called to the fact^ on the whai'f, that seven 
of the cases were placed flatwise in a pile, 
and he went so far as to take down the num- 
bers of the other five cases which were 
placed edgewise on the wharf, and to bring 
to the notice of tlie officers of the vessel, 
then and there, that the seven cases were 
piled flatwise. Yet no indication is shown 
to have then existed that any of the sheets 
of glass were broken, or any of the sides of 
the cases unduly pressed in, as respected 
either the cases piled flatwise or the cases 
placed on edge. It turned out, as before 
stated, that four sheets were broken in tlie 
cases placed on edge, and six sheets broken 
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in the cases piled flatwise. Notwithstand- 
ing the knowledge thus possessed by the li- 
bellauts as to the piling flatwise, in one pile, 
-of seven of the cases, they receipted for the 
■twelve cases as in good order. 

The libellants fail to show that the dam- 

-age to the glass was caused hy the piling of 

the seven cases flatwise, or by any other 

negligence on the part of the vessel, and the 

Jibel must be dismissed, with costs. 



Case ]Sro. 3,771. 

DELIESSHINE v. CThe FRIENDSHIP. 
[See Case No. 13,807.] 



DBLIESSEULNB (ELKISON v.). See Case 
No. 4,366. 



Case No. 3,77S. 

The DELIGHT. 

[Blatchf. Pr. Cas. 145.] ^ 

District Court, S. D. New York. April, 1S62. 

Prize. 

"Vessel and cargo condemned as enemy prop- 
' erty, and for a violation of the blockade. 

In admiralty. 

BBTTS, District Judge. This schooner, 
with a fishing seine and property on board of 
her, was captured, as prize, by the United 
States steamer New London, in Mississippi 
isound, on the llih of December, 1861, fifty 

-or sixty miles below New Orleans. The ves- 
sel was appraised by a naval board of sur-' 
vey, and appropriated to the use of the 
United States, on tliat valuation, by the 
United States flag officer in command in that 
vicinit3% as necessai*y to the public service; 
iind the property seized was transmitted by 
the seizing officer to this port, in the United 
States steamer Massachusetts, to be pro- 
ceeded against within this jurisdiction. The 
documentary title to the schooner shows 
that she was transferred from her American 
ownership, and enrolled and licensed to citi- 
zens of the Confederate States, in the port 
of New Orleans, in April, 1861. She came 
out of New Orleans having on board a pass 
from the Confederate government, a rebel 
flag, and an old flag of the United States, 
which had been used on board of her before 
the Rebellion. She left New Orleans the 2d 
of December, 1861. The vessel and the ar- 
ticles on board were the property of resi- 
dents of New Orleans. AH the crew on the 
schooner had known, for four or five months, 
that New Orleans was blockaded, and that 
the United States vessels were lying before 
the place to maintain the blockade. The 
schooner was to retm'n to New Orleans with 
the fish taken, for a market The vessel 

^and her equipments being indisputably en- 
emy property, having also evaded the block- 

-ade of New Orleans, and being engaged in 

^CRenorted by Samuel Blatehford, Esq.] 
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procuring supplies for an enemy port, to be 
conveyed thence for the use of public ene- 
mies, the vessel and all the property seized 
on board are subject to forfeiture for those 
causes. Judgment entered accordingly. 



Case No. 3,773. 

DELILAH et al. v. JACOBS et al. 

[4 Cranch, C. 0. 238.] * 

Circuit Court, District of Columbia. Oct 
Term, 1832. 

SiiAVEET— Bights Acquiked uxuer Foreign La.w 
— Impoktatiok of Sla-ves. 

1. Where civil rights are acquired under a 
foreign law, this court will enforce them. 

2. The compact between Virginia and Mary- 
land, does not prevent Maryland from prohibit- 
ing the importation of Virginia slaves from Vir- 
ginia. 

This was a suit for freedom. The plain- 
tiffs [negro Delilah and others] claimed their 
freedom under the law of Maryland of 1796 
(chapter 67), or the act of 1783, by being Im- 
ported from Virginia into Maryland by a 
Mr. Ghilds, a citizen and resident of Mary- 
land, who gave no list of them to be record- 
ed, &c. 

Mr. Neale, for defendants [George Jacobs 
and others], contended that this was a penal 
law of Maryland, which this court, sitting in 
this county, could not enforce. 

But THE COURT (nem. con.) said, that 
where civil rights are acquired under a for- 
eign law, this court will enforce them; and 
that this point in regard to the right of free- 
dom, had been frequently decided by this 
court. 

Mr. Neale also cited the 12th section of the 
compact between Virginia and Marylaud, 
which authorizes the citizens of each state 
to bring tlaeir effects into the other state 
free of duty; and contended that Maryland 
could not prohibit her own citizens fi-om 
bringing their slaves from Virginia into Ma- 
ryland. 

But THE COURT (nem. con.) said that the 
compact only prohibited the imposition of du- 
ties by Maryland, on the goods of citizens of 
Virginia, brought from Virginia, and vice 
versa, but did not prohibit Maryland from 
prohibiting her own citizens from importing 
slaves, or any other property, belonging to 
them. 



Case No. 3,774. 

In re DELL. 

[5 Sawy. 344.] = 

District Court, D. California. Dec. 24, 1878. 

Bankkuptcy — Proof agai>'st Separate Estate 
OF Partners. 
Where, out of a firm of four partners two 
were insolvent and one was bankrupt, and tDe 

^ [Reported by Hon. William Cranch, Chief 
Judse.] 

= [Reported by L. S. B. Sa^vyer, Esq., and 
here reprinted by permission.] 
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fourth partner paid ofif and discharged out 
of his separate estate all the firm debts: Held, 
that he was entitled to prove against the sepa- 
rate estate of the bankrupt one half of the 
amount so paid by him. 

James O. Perkins, for assignee. 
R. Thompson, for Baldwin. 

HOFFMAN, District Judge. It appears 
from the testimony taken by the register 
that the bankrupt was a member of a firm 
consisting of four partners; of these, "two 
are insolvent, and one is a banknipt Bald- 
win, the remaining partner, has paid off and 
dischax-ged all the firm debts out of his 
separate estate, and he now asks to be al- 
lowed to prove against the estate of the 
bankrupt, concurrently with his separate 
creditors, for one half of the firm debts 
paid by him. The partnership has been dis- 
solved and its affairs wound up and com- 
pletely settled. I have not been referred to 
any case under the late or earlier bankrupt 
laws of the United States where the ques- 
tion thus raised has been decided. 

It seems to be well settled in England 
that a partner who has paid all the firm 
debts may prove against the estate of his 
banknipt associate for the share which the 
latter ought to have paid; what that share 
is seems to be open to question. Mr. Par- 
sous inclines to the opinion that the bank- 
rupt estate is only liable for the share or 
proportion which would be due from the 
partner if all the members of the firm were 
solvent; he admits, however, that Lord El- 
don was of a contrary opinion, and held 
that the equity of the solvent party who had 
discharged all the firm debts, to treat the 
bankrupt partner as a co-surety continued 
after the bankruptcy. Pai's. Pnrtn. 476. 

Mr. Robson, in his very valuable work on 
the Laws of Bankruptcy, observes: "If one, 
either before or after the bankruirtcy, pays 
all the joint debts, he will be entitled to 
prove as a surety against the separate estate 
of his copartners for the share which the 
latter ought to have paid;" and for this he 
cites numerous cases. Robs. Bankr. 527. 
And on page 528 he says: "If one partner 
pays all the joint creditors he is entitled to 
contribution from the others according to 
their respective shares; but if any one of 
them is unable to pay his share of the debts 
the othei*s must bear his proportion equally 
amongst them; and, therefore, a partner 
paj'ing the joint debts will be entitled to 
prove against the separate estate of a co- 
partner, not merely in respect to his share 
thereof, but also for a proportion of the share 
tliereof of which any other partner ought to 
but rs unable to pay." In a note, after cit- 
ing several cases, he observes tliat Ex parte 
Watson, in which Sir J. Leach held a con- 
traiy doctrine (Buck, 449), may be consid- 
ered overruled. 

I have examined all the cases referred to 
by Mr. Robson. They are not as explicit 
and decisive as could be wished, but they 



seem fairly to justify the doctrine enunciat- 
ed in the text See Ex parte Moore, 2 Gly. 
& J. 190; Ex parte Hunter, Buck, 552; and 
Ex pai-te Plowden, 3 More. & A. 402. See, 
also, Colly. Partn. § 986; Story, Partn. § 407. 
I think, therefore, that the proof offered 
should be admitted. 



Case ITo. 3,775. 

DELOACH V. DIXON et al. 

[Hempst. 428.] * 

Circuit Court, D. Arkansas. Aug. Term, 1840. 

Joint and Several Contract — Actions on — 
Parties — Discostinuaxce and Nolle Pitos- 

EQUI. 

1. In a suit on a joint and several contract th& 
plaintiff may sue all or one or any intormediate 
number of the co-contractors, although he could 
not do so at the common law. The statute of 
Arkansas authorizes this proceeding. 

2. The plaintiff may, after bringing suit 
against all, discontinue as to any defendant be- 
fore final judgment, although he may be served 
with process, and this will not operate as a dis- 
continuance of the action, nor can the other de- 
fendants avail themselves of it. 

3. A discontinuance and nolle prosequi stniul 
on the same ground; neither operating like a 
retraxit to release and bar the cause of action. 

4. A nolle prosequi amounts to no more than 
an agreement not to proceed further in that suit 
as to tiae particular person or cause of action 
to which it is applied, but does not prevent tho 
conmiencement of a future suit. 

A. Fowler, for plaintiff. 
Chester Ashley and George C. Watkins, for 
defendants. 

OPINION OF THE COURT. This is an 
action of assumpsit, brought by the plaintiff 
[Isaac Deloach] against the defendants 
[Thomas Dixon, William Strong, and Thom- 
as J. Curl] upon an assignment by them to 
the plaintiff of a promissory note, which, 
after presentment and demand for payment 
to the makers, they failed and refused to 
pay. The process having been served on all 
the defendants, they pleaded in abatement 
that Dixon was not a citizen of Arkansas at 
the commencement of the suit. The plaintiff 
thereupon discontinued his suit against him; 
and the defendants move the court to enter 
final judgment for them against the plain- 
tiff; and whether this motion ought to be 
sustained is the only question to be now con- 
sidered. 

The defendants contend that as the action 
is founded on a conti'act, the discontinuance 
of the suit against one of tlie joint conti'act- 
ors after service of process on all, operates 
as a discbai'ge and release of all tlie defend- 
ants from liability, and hence that final 
judgment should go in tlieir favoi They 
further contend that the plaintiff can main- 
tain an action against all or one only of the 
defendants, and not against an intermediate 
number; and, moreover, as he could not origi- 

^ [Reported by Samuel H. Hempstead, Esq.] 
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nally maintain his action against two of tlie 
defendants, he ought not to be allowed to do 
that indirectly which he could not do direct- 
ly. If the rules of the common law upon this 
subject stood unchanged, the latter part of 
the defendants' argument is unquestionably 
sound; because at the common law, upon a 
joint obligation or contract, the plaintiff is 
'Compelled to sue all the joint makers or obli- 
gors; and upon a joint and several contract, 
must sue all or one and not an intermediate 
number. But the common law in this i*espect 
has been changed by the statute law of Ar- 
kansas; and in deciding this case we are to 
look to that law, because the law of the state 
furnishes the rule, except where the consti- 
tution, treaty, or statute of the United States 
otherwise provide. 2 Stat. 70. In the Re- 
vised Statutes of this state (section 64, p. 628), 
we find the following provision, namely, 
"Every person who may have cause of ac- 
tion against several persons, and entitled by 
law to but one satisfaction therefor, may 
bring suit jointly against all, or as many of 
them as he may think proper." By which it 
is clear that the plaintiff had his election to 
bring the action against the two defendants, 
Strong and Curl, without joining their co- 
contractor Dixon. He had the unquestiona- 
ble right to institute suit against all or one 
or any other number of the joint contract- 
ors. If the plaintiff could maintain the ac- 
tion originally against Strong and Curl, are 
they at all prejudiced by the institution of 
the suit against all thi-ee of the joint contract- 
ors, and its dismissal as to one of them? 
If so, I am unable to discover it^ and cer- 
tainly the injury has not been pointed out. 
The plaintiff commenced his suit against all 
who were liable on the contract, and was 
proceeding against them; but they file a plea 
in abatement of the action, averring that 
one of them, namely Dixon, is not amenable 
to the jui'isdiction of the com-t If this be so, 
shall the plaintiff then not be permitted to 
discontinue the suit as to the defendant be- 
yond the jurisdiction of this court, and pro- 
ceed against those within the jurisdiction, 
when it is plain, that he might in the first 
place have omitted Dixon altogether, and 
proceeded against the two resident defend- 
ants? 

It is well settled doctrine, that in cases of 
tort against several defendants, the plaintiff 
may at any stage of the cause before final 
judgment, enter a nolle prosequi as to some 
of them, and proceed against the others. 1 
Ld. Raym. 597; 1 Wils. 306; 2 Salk. 457; 1 
Wils. 90; 1 Saund. 207, note 2. The reason 
is said to be that the action is in its nature 
joint and several; and as the plaintiff might 
originally have, commenced his suit against 
one only, and proceeded to judgment and 
execution, so he might even after verdict 
against several elect to take his damages 
against either of them. Garth. 20. Tliese 
reasons are equally applicable to the pres- 
ent case; because here, too, the plaintiff had 
7FED.CAS. — 27 



his election to sue all, or two, or one, of these 
defendants, and having sued all, it must fol- 
low that he may be permitted to dismiss 
against one, and proceed against the others. 
As he might in the first instance have sued 
any number he chose, so the right of election 
continues until final judgment, otherwise the 
privilege would be worthless. The practice 
of discontinuing is not injm*ious to defend- 
ants; and it is moreover calculated to sup- 
press litigation, as a conti*ary practice would 
often compel a party to bring several suits 
to guard against the effect of a discontinu- 
ance of the entire action. No valid objection 
is perceived to this practice, and it seems to 
be sanctioned by authority. There is an act 
of congi-ess of 1839,-9 Laws U. S. 962 [5 
Stat. 321], — which provides, "That where in 
any suit at law or in equity, commenced in 
any court of the United States, tiiere shall 
be several defendants, any one or more of 
whom shall not be inhabitants of, or found 
within, the distiict where the suit is brought, 
or shall not voluntarily appear thereto, It 
shall be lawful for the court to entertain 
jurisdiction, and proceed to the trial and ad- 
judication of such suit between the parties, 
who may be properly before it; but the judg- 
ment or decree rendered therein shall not 
conclude or prejudice other parties, not regu- 
larly served with process, or not voluntarily 
appearing to answer; and the non-joinder of 
parties who are not so inhabitants, or found 
within the disti'ict, shall constitute no matter 
of abatement, or other objection to said 
suit" This provision I consider conclusive 
in support of the present opinion, and of the 
jurisdiction of the court. 

"With regard to the effect of a discontinu- 
ance, little doubt can be entertained. A dis- 
continuance! and nolle prosequi stand on the 
same ground; neither of them operating, 
like a reti'axit, to discharge, release, and bar 
the cause of action. The supreme court of 
the United States in the case - of Minor v. 
Mechanics' Bank of Alexandria, 1 Pet [26 
U. S.] 74, says: "The nature and effect of a 
nolle prosequi was not well defined or under- 
stood in early times; and the older authori- 
ties involve conti'adictory conclusions. In 
some cases it was considered in the nature 
of a retraxit operating as a full release and 
discharge of the action, and of course as a 
bar to any future suit In other cases it 
was held not to amount to a retraxit, but 
simply to an agreement not to proceed fur- 
ther in that suit, as to the particular person 
or cause of action to which it was applied. 
And tiiis latter docti'ine has been constantiy 
adhered to in modern times, and constitutes 
the received law." The discontinuance, then, 
in the present case as to Dixon having no 
greater effect than a nolle prosequi (3 Bl. 
Comm. 296), does not operate to discharge 
and release the cause of action, either as to 
Dixon or the two remaining defendants. The 
principles hei*e advanced will be found to be 
fully sustained by the case just cited in 1 
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Pet. [26 U. S.] 74, and by the authorities 
summed up with great accuracy in a note 
of air. Serjeant Williams to the case of Sal- 
mon V. Smith, 1 Saund. 207, note 2. The mo- 
tion must be overruled. 



Case I«'o. 3,776. 

BE LOTIO V. BOIT et al.* 

[2 Gall. 398.]* 

Circuit Court, D. Massachusetts. Oct. Term, 

1815. 

Admiralty Jurisdiction — Maritime Contracts 
AND Torts — Maritime Insurance — Jurisdic- 
tion AT Law — Bottomry Bond;?. 

1. The admiralty has jurisdiction over all 
maritime contracts, wheresoever the same may 
be made or executed, and whatever may be the 
form of the stipulations.* The admiralty has 
also jurisdiction over all torts and injuries com- 
mitted upon the high seas, and in ports or 
harbors within the ebb and flow of the tide. 
Tlie Hke causes are within the jurisdiction of 
the district courts of the United States by vir- 
tue of the delegation of authority "in all civil 
causes of admiralty and maritime jurisdiction." 
[Cited in Willard v. Dorr, Case No. 17,67&; 
Jenks T. Lewis, Id. 7.279; Steele v. Thach- 
er, Id. 13,348; American Ins. Co. v. .Tohn- 
son, id. 303; Ramsay v. Allegro, 12 Wheat. 
(25 U. S.) 638; Waterbury v. Myricli, Case 
No. 17,253; Davis v. The Seneca, Id. 3,650; 
V. S. V. Grush, Id. 15,268; The Tiltou, Id. 
14.054; The Wave, Id. 17,297; Borden v. 
Hiern. Id. 1,655; The Gold Hunter, Id. 5,- 
513; The Perseverance, Id. 11,017; The 
Volunteer, Id. 16,991; Davis v. New Brig, 
Id. 3,643; Thackarey v. Farmer of Salem, 
Id. 13,852: House v. The Lexington, Id. 
6,737; U. S. y. Mackenzie. Id. 15,691; Dun- 
das V. Bowler, Id. 4,140; The Martha Anne, 
Id. 9.146; Mutual Safety Ins. Co. v. The 
George, Id. 9,981; The Lotty, Id. 8.524; 
Leland v. The Medora, Id. 8,237; Pack- 
ard V. The Louisa, Id. 10,652; U. S. t. 
New Bedford Bridge, Id. 15,867; Van Sant- 
wood V. The John B. Cole, Id. 16,875; Lowry 
V. The E. Beniamin, Id. 8,582; Greoley v. 
Smith, Id. 5.750; Waring v. Clarke, 5 How. 
(46 U. S.) 473, 478, 486: New Jersey Steam 
Nav. Co. T. Merchants' Bank. 6 How. (47 
U. S.), 42L 436: Tavlor v. The Royal Sax- 
on, Case No, 13,803; Kynoch v. The S. C. 

* "This case is a veiy remarkable one, being, 
in ti'Uth, a learned and elaborate essay on ad- 
miralty jurisdiction, and one of the most ele- 
mentary and luminous views of the subject ex- 
tant. This great opinion ought to be thorough- 
ly studied by those who aim at solid attainments 
in this department of the law." 2 Hofif. Leg. 
Study (2d. Ed.) p. 465. 
= [Reported by John Gallison, Esq.] 
'This case, and the doctrine here laid down, 
lias been expressly reoosmized in Plummer v. 
Webb [Case No. 11.233]; Steele v. Thaeher 
[Id. 13,348]; Drinkwater v. Tlie Spartan [Id. 
4,085]: The Mary [Id. 9.187]; The Tilton [Id. 
14,054]; Andrews v. Essex F. & M. ins. Co. 
[Id. 374]; The Tribune [Id. 14,171]; The Vol- 
unteer [Id. 16,991]; Case v. WooUey. 6 Dana, 
21. See Curt, Treat. Seam. 252, 253, 260. See, 
however, Ramsay v. AUegre, 12 Wheat. 25 U. 
S.] 638, where Mr. Justice Johnson does not 
consider the doctrine here laid down as set- 
tled. See the whole of his elaborate and learned 
opinion, from page 416 to 640. See, also, Bains 
V. The James & Catherine [Case No. 756], 
where the same doctrhie is again discussed in an 
elaborate opinion of Mr. Justice Baldwin. 



Ives. Id. 7,958; Tunno v. The Betsina. Id. 
14,236; Jackson v. The Magnolia, 20 How. 
(61 U. S.) 335; Marsh v. The Minnie, Case 
No. 9,117; The Richard Busteed, Id. 11,764; 
The Clarion, Id. 2,795; The Sarah Jane, Id. 
12,349; Jackson v. The Kinnie, Id. 7,137; 
Francis v. The Harrison, Id. 5,038; Moir v. 
The Dubuque, Id. 9,696; The General Cass, 
Id. 5,307; Bernhard v. Creene, Id. 1,349; 
The North Cape, Id. 10,316; Salvor Wreck- 
ing Co. v. Sectional Dock Co., Id. 12,273; 
Ex parte Easton, 95 U. S. 76; People v. 
Supervisors of Richmond County, 73 N. X 
397; Simpson v. The Geres, Case No. 12,- 
881; The Canada, 7 Fed. 732; The City of 
Salem, 10 Fed. 843; Doolittle v. Knobelooh, 
39 Fed. 40; Haller v. Fox, 51 Fed. 299. 
Followed in Baird v. Daly, 57 N. Y. 246; 
Drinkwater v. The Spartan, Case No, 4,- 
085.] 

2. A policy of insurance is a maritime con- 
tract, and therefore of admiralty jurisdiction. 

See the opinion of Mr. Justice .Tohnson in 
Croudson v. Leonard, 4 Cranch [S U. S.] 
434, and Hale v. Washington Ins. Co. [Case 
No. 5,913]. 

[Cited in Hale v. Washington Ins. Co., Case 
No. 5,916; Gloucester Ins. Co. v. Younger, 
Id. 5,487; New England Marine Ins. Co. v. 
Dunham, 11 Wall. (78 U. S.) 35; Insur- 
ance Co. of Pennsylvania v. The Wauban- 
shene, 24 Fed. 559.] 

3. Courts of common law have a jurisdiction 
concurrent with the admiralty over maritime 
contracts. , 

[Cited in The Gilbert Knnpp. 37 Fed. 209; 
Steele v. Thaeher. Case No. 13,348; Plum- 
mer V. Webb. Id. 11,233: New Jersey Steam 
Nav. Co. V. jMerchants' Bank, 6 How. (47 
U. S.) 420; Hill v. The Golden Gate, Case 
No. 6,491.] 

[4. Cited in Leland v. The Medora, Case No, 
8,237, to tlie point that the last bottomry bond 
is to be paid in preference to any former ones.] 

Mr. Selfridge, for libellant. 
Mr. Welsh, for respondents. 

STORY, Cii-cuit Justice. This is a libel 
brought in the district coui"t upon a policy of 
insurance, alleging it to be a maritime con- 
tract, of which that court, as a coiu't of ad- 
miralty and maritime jurisdiction, has cog- 
nizance. There is a plea to the jurisdiction, 
and the present question rests solely on the 
general sufficiency of that plea as a declina- 
tory bar. It has been ai'gued, and now 
stands for judgment. I shall make no apol- 
ogy for the length of this opinion. The vast 
importance and novelty of the questions, 
which are involved in this suit render it im- 
possible to come to a correct decision without 
a thorough examination of tlie whole jm'is- 
diction of the admiralty. I shall, therefore, 
consider, in the first place, what is the ti'ue 
nature and extent of the ancient jurisdiction 
of the admiraltj'; in the next place, how far 
it has been abridged or altered by statutes, or 
by common law decisions; and. in the last 
place, what causes are included in the' delega- 
tion by the constitution to the judicial power 
of the United States of "all cases of ad- 
miralty and maritime jm'isdictiou." 

The admiralty is a court of very high an- 
tiquity. It has been distinctly ti-aced as 
early as the reign of Edward the First. Fitz.. 
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Avowry, 192; Selden on Fortescue, 67, note 
e to c 32); Zoudi, Adm. Jur. 114; Spel. 
<51oss. voce "Admiral;" Godolplim, Adm. Jm-. 
22-30; Exton, Adm. Jm?. 3; Seld. de Dom. 
Maris, lib. 2, c. 16, p. 161; Id. c. 24; 12 Coke, 
79. If it be not of immemorial antiquity, as 
Lord Coke supposes (Co.Iiittllb,260b; Green- 
way v. Barker, Godb. 260; 2 Brownl. & G.16), 
it is almost certain, that its origin may be 
safely assigned in some anterior age. Go- 
doipb. 29; BiuTougbs, Sever, of British Seas, 
7-9; Seld. deDom. j\rai-is, lib. 2, cc. 14-lG, 24; 

2 Brown, Adm. 24; 1 Valin, Comm. 1. 
There is strong probability of its existence in 
the reign of Richai'd the First, since the 
Laws of Oleron, which wore compiled and 
promulgated by him on his return from the 
Holy Land, have always been deemed the 
laws of the admiralty, and could not have 
been fully enforced in any other court Seld. 
de Dom. Maris, lib. 2, c. 24, p. 206; Seld. ad 
Fletam, c. 8, § 5; Godolph. 143-146; Rough- 
ton's Ai'ticles, art 19, and notes O 16, and 
<J 17 in Gierke, Prax. 121; Co. Litt lib., 260b.; 

3 Reeve, Eng. Law, 198; Exton, 24, etc., 38. 
And the learned Selden has shown consider- 
able evidence of its jm-idical authority in the 

* reign of Hem-y the First Seld. de Dom. 
Maris, lib. 2, c. 24, p. 209. 

"What was originally the nature and extent 
■of the jurisdiction of the admiralty cannot 
now with absolute certainty be known. It is 
involved in the same obscm-ity, which rests 
on the original jm-isdiction of the com'ts of 
common law. It seems, however, that, at a 
very early period, the admiralty had cogni- 
zance of all questions of prize; of torts and 
offences, as well in ports within the ebb and 
flow of the tide, as upon the high seas; of 
maritime contracts and navigation; and also 
the peculiar custody of the rights, preroga- 
tives, and authorities of the crown, in the 
British seas. The forms of its proceedings 
were borrowed from the civil law (Zouch, 88; 
Seld. ad Fletim, c. 8, § 4; Co. Litt lib), and 
the rules by which it was governed, were, as 
is every where avowed, the ancient laws, 
customs and usages of the seas. 3 Reeves, 
Eng. Law, 198; Exton, 33; Seld. ad Fletam, 
-c. 8, §§ 5, 6; Vin. Abr. p. 506, pi. 8. In fact 
there can scarcely be the slightest doubt, tliat 
the admiralty of England, and the maritime 
<;om-ts of all the other powers of Em-ope, 
were formed upon one and the same common 
model; and that their jurisdiction included 
the same subjects, as the consular courts of 
the Mediterranean. Exton, 44, 46, 49, 53; 
1 Valin, Comm. 1, 120; Roccus, Assecur. note 
80; Cleirac, Juris, de la Marine, 191; Zouch, 
■87. These courts are described in the Con- 
solato del Mare, as having jurisdiction of "all 
controversies respecting freight; of damages 
to goods shipped; of the wages of mariners; 
of the partition of ships by public sale; of 
Jettison; of commissions or bailments to mas- 
ters and marinei-s; of debts conti-acted by 
the master for the use and necessities of his 
ship; of agreements made by the master with 



merchants, or by merchants with the master; 
of goods found on the high seas or on the 
shore; of the armament or equipment of 
ships, gallies or other vessels; and generally 
of all other contracts declared in the customs 
of the sea. Compare Consolato del Mare (Ed. 
Gasaregis) e. 22; Cleirac, Us et Cout Jm*isd. 
de la Marine, art 1, note 3, 192; Consulat 
de la Mer, pai- Boucher, c. 22; Zoudi, 90; 2 
Brown, Adm. 30. 

In support of these observations, it may 
not be imfit to trace the early history of tlie 
jm-isdiction of the admii-alty in some of the 
more ancient records, which have escaped 
the ravages of time. 

The Black Book of the Admiralty asserts, 
tliat in the reign of Hem*y the First and in 
the time of many kings before ("en temps 
du premier roy Plenry, et en temps de 
plusieurs rois devant"), when any man was 
indicted of felony, the admiral or his lieu- 
tenant delivered a capias to the admiral 
(the marshal) of the coiu't or the sheriff, 
to arrest him; and a very particular ac- 
count is given of the manner of proceeding 
in case of his avoidance. See Gierke, Prax.; 
Rough, ai't 122, note C 16, 17; Exton, 32; 
Seld. de Dom. IMaris. lib. 2, c. 24, p. 209. 
Hence its existence and ci'iminal jm*isdiction 
may be inferred at that early period. The 
celebrated code of mai-itime laws, commonly 
called the Laws of Oleron, were compiled by 
Richard the First as has been already ob- 
served, on his retm-n from the Holy Land. 
Besides these, he promulgated several mari- 
time ordinances at Grimsby for the govern- 
ment of the admiralty. Prynne on 4 Inst 
108; Exton, 26, 27, 182; Gierke, Prax. 113, 
G IS. In the reign of King John, several 
ordinances were made with reference to the 
admiralty; particularly the ordinance direct- 
ing the admiralty to make inquisition of all 
persons imlawfully taking customs, or the 
fees called anchorage (Exton, 28, 29; Rough, 
art 35, 36, note G 26; Clei-ke, Prax. 139. 140), 
and the famous ordinance for sti'iking sail 
(or veiling the bonnet), in token of the su- 
perioritj' of the British sovereign over the 
adjacent seas. Gierke, Prax. 166; Burrough, 
Sovereignty, etc.; Seld. de Dom. lib. 2, c. 26, 
p. 215. In the reign of Henry the Third, the 
Laws of Oleron were ratified and repub- 
lished, 1 Bib. Legum cites Prynne on 4 
Inst 108; 2 Brown, Adm. 39, 40. In the 
reign of Edward the First there was a mem- 
orable ordinance prohibiting the courts hav- 
ing franchises, &c. from taking cognizance of 
any plea, exceeding 40 shillings sterling, 
touching merchants or mariners, as well by 
deed, as by charter of ships, obligations and 
otlier transactions; and further declaring, that 
every contract between merchant and mer- 
chant or merchant and mariner beyond sea, 
or within the flood mai'k, shall be tried be- 
fore the admiral, and not elsewhere.* 



* "Ordonne estoit a -Hastynges par le Roy 
Edw. le premier et ses seigneurs^ que comment 
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The immemorial jurisdiction of the ad- 
miralty is still more emphatically asserted, 
as to all causes arising upon the British seas, 
in the record in tlie tower entitled, "De su- 
perioritate maris Angliae et jm*e officii Ad- 
miralitatis in eadem," in the 26th year of 
the same reign,= 

But it is principally in the records of the 
reign of Edward the Third, that our atten- 
tion should be closely drawn to the nature 
and extent of the jurisdiction of the admi- 
ralty; for to this period has the statute of 13 
Ricii. II., explicitly referred. Edward the 
Third gave to the laws of Oleron their final 
confirmation (2 Brown, Adm. 40), and called 
a solemn convocation of all the judges of the 
realm, among other things to retain and pre- 
serve the ancient superiority of the British 
seas, and the official rights of the admir- 
alty." 

divers seigneurs avoient diverges franchises de 
trier plees ou ports, que leurs senescliauls ni 
bailiffs ne tendroient nul plee, s'il touehe mar- 
chant ou mariner, tant par fait eomme par 
chartre de Nefs, obligacions, et autres faits, 
cement la sorame amonte que a 20s. ou a 
40s. et s'aucun est endite, qu'il a fait le 
eontraire, et de ce soit convicte, il aura 
mesme le jugement comme dessus est dit." 
Chapter 20. "Cbacun contract fait entre mar- 
chant et marchant, ou marchant ou mariner 
outre la mer, ou dedans le flode mark, sera trie 
devant 1' Admiral, et nenient ailleurs, par or- 
dinance du Roy Edw. et ses seigneurs." Chap- 
ter 21. Gierke, Pras. 144. And in Houghton's 
Articles the same is thus given. (38) "Item, 
inquiratur de hiis seneschalis et ballivis quo- 
rumcunque Dominorum per costeras maris dom- 
inia habentium, qui tenent, vel tenere usurpant, 
aliquod placitum mereatores vel marinarios 
eoncernens, excedens summam 40s. &c. Et 
haee est ordinatio Edvardi primi apud Hast- 
ings, regni sui anno secundo. Et Nota, quod 
quilibet contractus initus et factus inter eal- 
catorem, et mercatorem, marinarium aut alios, 
ultra mare, sive intra fluxum maris, vel reflux- 
urn, vulgariter dictum iiood mark, erit triatus et 
determinatus coram admirallo, et non alibi, per 
ordinationem praedietam." Gierke, Prax. 143, 
144. 

° Burrough, Sovereign, 8; Godolph. 28; 4 
Inst. 142; Prynne on 4 Inst. 109; Selden de 
Dom. lib. 2, ec. 19, 24, 28; Exton, 58. After 
reciting the immemorial right of the King of 
England to the sovereignty of the British seas, 
and the right to make laws to regulate navi- 
gation, and to keep the peace, in those seas, it 
proceeds: "Et A de B., admiral de la dit mier, 
deputey par le roy d'Engliterre et tons lesaultres 
admirals par mesme celui roy d'Engliterre et 
ses ancestors, jades roys d'Engliterre, eussent 
est en paiseable possession de la dit sovereign 
garde, ove la conisance et justice et tons les 
aultres appurtenances avantditz, &c. especial- 
ment pur empechement metre et justice faire, 
siirete prendre de la pees de tout manere de 
gentz usantz armes en la dit mier ou menans 
niefs aultrement appareilles ou garnies, que 
n'appartient au nief de marchants, et en aultres 
points, en queux homme poit avoir reasonable 
cause de suspicion vers eux de robbery ou des 
aultres mesfaitz." 

"The article stands thus: "Item, ad finem 
quod resumatur et continuetur, ad subditorum 
prosecutionem, forma procedendi quondam or- 
dinata et inchoata per avum domini nostri re- 
gis (Evardum I.) et ejus consilium, ad retinen- 
dum et conservandum antiquam superioritatem 
maris Angliae et jus officii admirallatus in 
eodem, quoad corrigendum, interpretandum, 



But the most venerable monument is the 
Black Book of the admiralty itself, which, 
though it contains considerable additions of 
later periods, is generally agreed to have 
been originally compiled in this reign. Ex- 
ton, ee. 13, 14, p. 185, 191; Prynne on 4 Inst. 
106, 115; Preface to Houghton's Articles, 
Gierke, Prax. 92. This book has always 
been deemed of the highest authority in 
matters concerning the admiralty. Besides 
the Laws of Oleron at large, it contains an 
ample view of the crimes and offences cog- 
nizable in the admiralty, and also occasional 
ordinances and commentaries upon matters 
of prize and maritime torts, injuries and 
contracts. See Houghton's articles in Gierke, 
Prax. 99, etc., 163, etc. Among other 
things, it prohibits the suing of merchants, 
mariners and other persons at the com- 
mon law for any thing appei"taining to the 
mai'ine law of ancient right.'' In respect 
to torts and injuries, the jurisdiction is 
most explicitly asserted, as well in ports 
within the ebb and flow of the tide, as up- 
on the high seas, as wiU appear from the 
slightest inspection of the articles of the ad- 
miralty, and particularly the inquisition at 
Queensborough in this very reign — 49 Edw. * 
III. See Hough, art 7, D 26; Id. art. 8, D 
27; Id. art 12, B 87; Id. art 21, D 65; Id. 
art 22, D 66; Id. art 25, D 45; Id. art 26, 
I> 47; Id. art. 29, D 50; Gierke, Prax. 110, 
111, 116, 125, 126, 129, 130, 134; Exton, 172. 
And the binding authority of the Laws of 
Oleron and the customs of the sea in the 
court of admiralty is several times alluded 
to and enforced in the same inquisition.* 
Indeed, of such high repute were these laws, 
that by an ancient edict of France, it was de- 
clared, that the admiralty ought to do justice 

declarandum, et conservandum, leges et stat- 
uta per ejus antecessores, Angliae reges, dudum 
ordinata ad conservandum pacera et justieiam 
inter omnes gentes nationis cujuscunque per 
mare Angliae transeuntes, et ad cognoscendum 
super omnibus in contrarium atteraptatis in 
eadem, et ad puniendum delinquentes. et dam- 
na pads satisfaciendum; quae quidem leges et 
statuta per Dominum Richardum, quondam re- 
gem Angliae, in reditu suo a terra sancta cor- 
reeta fuerunt, interpretata, declarata et in in- 
sula Oleron publicata, et nominata in lincua 
Gallicana 'Le Roy Oleroun.' " Burrough, Sov- 
ereignty, 10; Selden de Dom. lib. 2. cc. 32, 24; 
Godolph. 143; 4 Inst 144; Exton, 25, 01. 

' "Soit enquis de tons eeulx qui empledent 
aueuns mei-chant, mariner, ou autre homme 
quelconque a la commune ley de la terre ap- 
partenant a ley marine d'auncien droit. Soit 
enquis de tous juges, qui tiennent devant ceulx 
aueuns plees appartenants par droiture a la 
Court de I'Admiraltie." Or as Houghton ren- 
ders it, "Inquiratur de hiis, qui implacitant ali- 
quos, alibi quam in curia admiralitatis, de his 
negotiis seu eausis, quae ad forum admiralitatis 
pertinere noscuntur." Rough, art. 18. and note 
G 35, D 51, D 52; Gierke, PVax. 120; Rougli. 
art 38; Gierke, Prax. 143. 

^ "Soit enquis de tous mariners, qui mettent 
en violence main, ou batteut leur maistres en- 
eontre les loys de la mer et statuts d'Oleron sur 
ce faitz." Hough, art. 25, note D 4o; Gierke, 
Prax. 129; Hough, art. 26, D 10; Gierke, Pra>\ 
131. 
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according to the rights, judgments and usages 
of Olei-on. Zouch, 88. 

As to maritime contracts, the jurisdiction 
of the admiralty is expressly affirmed in the 
same boolt over all such contracts made 
abroad and within the flood mark. Rough, 
art 33, c. 21; Clei-ke, Prax. 143, 144. And 
as to all causes, it is commanded that the 
admiralty shall. do right and justice sum- 
marily and by plain process according to 
the marine law and the ancient customs of 
the sQoJ' And here it may be proper to 
guard against the mistake, that the partic- 
ulars enumerated in these various regula- 
tions and ordinances comprehend and limit 
the whole extent of the jurisdiction of the 
admU-alty. They cannot legally be consid- 
ered in any other light, than as occasional 
directions to a court already existing with 
general powers, to clear away a doubt or to 
enforce more exactly an observance of an 
existing right or duty. 

The commissions too of the judges of the 
admiralty in this and the preceding reigns 
evince a veiy extensive cognizance over 
maritime transactions, as well in ports as 
on the high seas. The admiral is frequently 
styled therein, in reference to his judicial 
authority, "custos maritimarum parilum," 
"custos portuum cum costra maris," "cus- 
tos marinae," "custos portuum et marinae," 
"capibmeum et admirallum flotae marinae 
nostrae omnium marium, et tamquamque 
portuum, &c. quam aliorum portuum et 
locorum per costeram maris" (Exton, 15, 
70, 76; Seld. de Dom. lib. 2, c. 14); and 
finally (as in the commission of Robert de 
Ha-le in 35 Edw. III. as having "plenam, 
tenore patentium, potestatem audiendi que- 
relas omnium et singulorum de hiis quae 
officium admiralli tangunt et cognoscendi in 
causis maritimis, ifec."*" 

Such are some of the relics of antiquity, 
which are to be found in the learned 
treatises on the admiralty jurisdiction. From 
a historical review of them; from the con- 
sideration that in all other states in Europe, 
maritime courts were about the same period 
established; possessing the same jurisdiction, 
viz. over all maritime torts, offences, and 
contracts, proceeding by the same forms, 
viz. the forms of the civil law, and regulated 
by the same principles, viz. the ancient cus- 
toms of the sea; from the consideration, 

^ "En primes pour faire droit et due justice 
a toutes parties, si bien poursuyants comme 
defendants, en la Cour de I'Admiraltie, est de 
faire sommaire et plain process selon ley mar- 
isne et aneiennes coustumes de la mer." Gierke, 
Prax. 100, D 71. 

'•^The words of this commission are: "Dan- 
tes ei plenam, tenore patentium, potestatem au- 
diendi querelas omnium et singulorum de hiis, 
quae officium admiralli tangunt, et cognoscendi 
in causis maritimis, et justltiam faciendi, et 
excessus corrigendi, et delinquentes juxta eorum 
demerita eastigandi, puniendi, incarcerandi, et 
incarcerates, qui deliberandi fuerint, deliber- 
andi, et omnia alia, quae ad officium admiralli 
pertinent, faeiendi, &c., &c." Exton, 3, 294. 



that commercial convenience, and even neces- 
sity, at the same period, required a com-t of 
as extensive jurisdiction in England, and 
the acknowledged fact, that fi-om its earliest 
traces the admiralty of England is foimd 
exercising a very extensive maritime author- 
ity, governed by the rules and forms of pro- 
ceeding of the civil law, and, where statutes 
were silent, by the usages of the sea; from 
all these considerations it has been inferred, 
and, in my judgment, with irresistible force, 
that its jm'isdiction was coeval and co- 
extensive with that of the other foreign maii- 
time com'ts. At all events, it cannot be 
denied upon these authorities, that before 
and in the reign of Edward the Third the 
admiralty exercised jurisdiction, 1. Over 
matters of prize and its incidents. 2. Over 
torts, injm'ies, and offences, in ports within 
the ebb and flow of the tide, on the British 
seas and on the high seas. 3. Over conti'acts 
and other matters regulated and provided 
for by the Laws of Oleron and other special 
ordinances, and 4. (as the commission of 
Robert de Herle shows) Ovei- maritime 
causes in general And even Lord Coke ad- 
mits, that maritime causes include causes 
arising upon the sea shore and in ports; for 
he declares "maritima est super littus or in 
portu maris." Hawkeridge's Case, 12 Coke, 
129. That this jm-isdiction was, from its 
original establishment, exclusive of the courts 
of common law in all cases, may per- 
haps admit of doubt; for it appears from 
some early cases, on which we shall have 
hei'eafter occasion to comment, that the 
coui*ts of common law did, in some few 
instances, assume authority to adjudicate 
upon cases aiusing upon the seas. But that 
there is any authority previous to the 13 
Rich. H., which, properly considered, im- 
peaches the jm-isdiction of the admiralty, as 
here asserted, may be with some confidence 
denied. 

Let us now proceed *to consider such cases, 
as have been supposed to impugn or weaken 
the conclusions, which have been attempted 
to be drawn thus far in favor of the admir- 
alty. And here we must rest 'altogether 
upon the citations of Lord Coke in his view 
of the admiralty jmisdiction in his fourth 
Institute. 4 Inst 134. It is well known 
with what zeal, ability, and diligence, he 
endeavored to break down the court of 
chancery, as well as the admiralty. It would 
have been fortunate for the maritime world, 
if his labors in the latter case had been as 
unsuccessful, as in the former. There are 
many persons, who are dismayed at the 
danger and difficulty of encountering any 
opinion supported by the authority of Lord 
Coke. To quiet the apprehensions of such 
persons, it may not be unfit to declare, in 
the language of Mr, Justice BuUer, that "with 
respect to what is said relative to the ad- 
miralty jurisdiction in 4 Inst 135, that part 
of Lord Coke's work has been always re- 
ceived with great caution, and f reqiientiy 
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contradicted. He seems to liaye entertained 
£iot only a jealousy of, but an enmity against, 
that jurisdiction." Smart v. Wolffe, 3 Tei*m 
R. 348. 

The first citation of Lord Coke is of two 
writs in tlie register (Fitzh. Nat Brev. 87, 
88), one for taking and carrying away a 
ship found at H. and the chattels on board 
of the same ship;" the other for drawing 
wine out of a tun put on board a ship at 
S. to be brought from thence to S. and filling 
up the tun with salt water.*^ It is difficult to 
perceive in what manner these writs can 
touch the admu'alty jurisdiction, for the 
torts are not even in the writs supposed to 
be upon the high seas, or within the ebb 
and flow of the tide. 

The next citation is a writ in the register 
(Fitzh. Nat. Brev. 114), which is thus de- 
scribed by Fitzherbert. "If an English mer- 
chant be robbed and his goods be taken 
from him, beyond seas, by merchant stran- 
gers, and the English merchant sue beyond 
sea to have justice .and restitution made 
thereof, and cannot obtain it, and this mat- 
ter be testified unto the Iving in his chan- 
cery by divers credible persons; now, upon 
this testimony, if the merchant strangers 
come into any place within the realm of 
England with their goods, then the English 
merchant shall have a writ oiit of chancery 
directed unto the mayor or bailiffs, where 
such merchant sti'angei'S are with their 
goods, to arrest -them and their goods, 
and to keep them under arrest until. they 
have satisfied the party his damages, which 
he hath sustained by reason of their misdo- 
ing."— "But it seemeth the English merchant 
shall not have such writ for any debt due 
to him from a merchant stranger upon a 
contract made beyond seas, if the merchant 
do come into England or his goods; quaere 
tamen hereof." — In the register itself (page 
129) the tort is thus alleged "quodcum ipse 
nuper apud C in partibus de Spinia in villa 
de C. causa mercandisandi moram traxis- 
set, et bona et catalla ad valentiam centum 
librarum emissot, J. et T. et alii malefactores 
dictae villae mercatores de dictis partibus 
de S. prefatum S. apud dictiim villam de 
S. vi et armis ceperunt et imprisonaverunt, 
et catall sua predicta ab eo abstulerunt, et 
alia, &c. ei intulerunt, contra legem et ra- 
tionem in ipsius S. damnum non modicum, 
et depauperationem manifestam." It is 
manifest that this writ merely respects a 



" S. W. 50, Hen. III. cited in Selden on Fort- 
escue de Laud, c. 32, note e; Register Brev. 
95. "Quare vi et armis quandam navem ip- 
sius A, preeii decern librarum apud H. inveut- 
am cepit et abdusit, et bona et catalla sua ad 
valentiam viginti librarum in eadem navi in- 
venta cepit et asportavit." 

'- Register Brev. 95b. "Quare vi et armis 60 
lageuas de quodam dolio vini ipsius "W. preeii 
quinque marcarum in navi predict! I. apud S. 
posito, abinde usque S. ducendo, extraxit, et 
dolinm illud aqua maritima implevit, per quod 
&e." 



trespass to the person and goods of an Eng- 
lish merchant committed in the territory of 
a foreign sovereign; a subject, over which 
tiie admiralty never claimed, or exercised 
any judicial authority. And perhaps it may 
be inferred from the language of Fitzher- 
bert, that the common law courts did not 
originally take cognizance of contracts be- 
tween merchants in foreign countries; and 
we shall in fact find, that the admiralty did 
claim to exercise jurisdiction over them at 
a very eaiiy period. Gierke, Prax. 143, 144, 
C. 21. 

Another citation is from Fitzherberfs 
Abridgment Corone,3y9,inSBdw.II.; Staund. 
PI. Cor. lib. 1, p. 51, 57. It stands thus. 
"Xota per Stanton Justice, que ceo nest pas 
sauce de mere ou home puit veier ceo que est 
fait bel un part del ewe et del autre, come 
a veier de Tun t<3.Tetanque a I'autre, que 
le coroner viendra en ceo cas et fera son 
oflice, auxi comme aventure a vyent en uu 
brace del mere, la ou home puit veier de I'un 
parte tanque a I'autre, del aventure, que en 
eel lieu avient, puit paiis aver conusance." 
The opinion here maintained is, that it is 
not a creek of the sea, where a person may 
see what is done from both shores; and that 
in such place the coroner may exercise his 
official jm-isdictlon, as he well may in an 
ai-ni of the sea, where an accident happens, 
which may be seen from both shores, for In 
such case the pais may have cognizance 
thereof. In ro.^pect to the first part of this 
opinion, it cannot be supported; for a creek, 
or, (what is the same thing) an arm of tlie 
sea, is where, and as far as, the sea flows 
and reflows, without any reference to tlie dis- 
tance of the enclosing shores. 22 Assiz. 93; 
Hale, De Portubus Maris, c. 4. And admit- 
ting, that the opinion of a single judge, (on 
what occasion we know not,) is to be con- 
sidered as settling the law, the residue of 
the opinion proves no more, than that, in 
those ancient times, in such creeks of the 
sea the coroner had jurisdiction. Yet from 
this Staundford, and after him Lord Coke, 
infer that the admiralty had no jurisdiction 
in those places, but only upon the high seas. 
Staundf. lib. 2, p. 51. This inference is inad- 
missible, since there is very strong evidence, 
that, at and before the same period, the ad- 
miralty exercised authority in tlie creeks, 
arms and ports, of the sea; and so the juris- 
diction could at most be only concurrent. 
Lord Hale explicitly asserts, that in ancient 
times the common law exercised jurisdiction, 
concurrent with the admiralty, over crimes 
committed even upon the narrow seas or 
coasts, though it were high sea; and that 
this jurisdiction did not cease until about 
the 38 Edw. HI.; and, among other cases in 
support of his opinion, he cites this very case 
in 8 Edw, TL, and infers from it, that in the 
present times, as well the coroner of the 
county, as of the admiral, may take inquisi- 
tions upon deaths happening in great rivers, 
namely, arms of the sea, that flow and re- 
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flow, beneath the first bridges (2 Hale, P. C. 
12, 13, note a, 14, 15, 10); and that, notwith- 
standing the statute of 28 Hen. VIII. c. 15, 
the courts of common law have still a concur- 
rent jurisdiction of all felonies committed 
in a navigable arm of the sea (2 Hale, P. 0. 
18. And see Zouch. 114; 40 Assiz. 25; Rex 
V. Soleguard, Andr. 231). Admitting then, 
that this case is good proof of the jurisdic- 
tion of the common law, it is not shown to 
be exchisive of that of the admiralty, but°is 
perfectly consistent with it 

The next case is 43 Edw. III. (cited in 
Dyer, 326), which decides no more than, that 
marsh land, bordering on the sea, over which 
the sea ebbs and flows, may be parcel of a 
manor; from which Lord Coke infers, that 
it must be parcel of the county. Assuming 
this inference to be correct, it does not fol- 
low, that the Jurisdiction of the admiralty is 
excluded; for in Sir Henry Constable's Case, 
5 Coke, lOob, lOT, it was clearly held, that 
the soil, on which the tide ebbs and flows, 
may be parcel of a manor, and yet that the 
common law and the admiralty have there 
a divided empire, the former when the tide 
ebbs, and the latter when' it flows. 

The next case is 5 Edw. HI. p. 3 (Id. Fitzh. 
Abr. "Replevin" 41). It was a replevin for 
goods taken in the vill of W,; the defendant 
justified, that he took them, as wreck of the 
sea, by virtue of a franchise of wreck ap- 
pendant to his manor; and the whole case 
turned upon a mere point of pleading. There 
is nothing in it touching the admiralty; and 
the only possible deduction from it is, that 
a plea of wreck of the sea was sustained in 
a court of common law; but nothing can 
thence be argued, that this was an exclusive 
jurisdiction. S. P. in 37 & 38 Hen. HI., cited 
Fortes, de Laud. c. 32; Selden's note e. 

The next case (43 Edw. HI.) stands thus 
in Fitzherbert's Abridgment (Conusance, 
30): "Trespass fait en Kingston sur Hull, 
port pur A. d'un nyeff prist en le ew de Hull 
versus certen persons. Le maire et bayles 
de Hull demandent conusance par chartre 
le roye a eux grant, quod cives nee bur- 
gesses de Hull non implacitentur alibi de 
aliquibus transgressionibus, conventionibus, 
contractis infra burgum, quam infra bur- 
gum; et fuit challenge eo que I'un partie 
f uit estranger, et nient burgess, et auximent 
semble que il n'est enclose en ceux parolx 
que lis puissont tener plees. Finchdon dixit 
sic; et pur ceo le conusans fuit graunt," &c. 
It would seem from the reasons assigned by 
Finchdon, that the conusance ought to have 
been, and in fact was, denied; and that the 
word "non" was omitted in the abridgment 
by mistake. But Lord Coke asserts that it 
was granted, and that this "proveth that 
tlie haven of Hull, where the ship did ride, 
was infra burgum de Hull, and by conse- 
quence infra corpus comitatus, and deter- 
minable by the common law and not in the 
admiral com*t" The case authorises no such 
conclusion. It does not appear, that the 



place where the ship was taken, was within 
the ebb and flow of the tide, but only that it 
was "on the water of HuU;" much less does 
it appeal-, that any point, as to tlie right of 
the admii-'alty to entertain suits for acts done 
in ports, was even glanced at, or put into 
controversy. The case tm-ned whoUy on the 
claim of the corporation of Hull to withdraw 
suits arising within its franchises from the 
com-ts of common law. For aught that ap- 
pears, HuU might have had tlie franchise to 
hold pleas of things done on tide waters, as 
it is unquestionable the corporation of Ips- 
wich had. Extpn, 138, 142. And even if the 
claim of conusance by Hull were well found- 
ed, it does not follow that a concm-rent juris- 
diction might not still remain in the admiral- 
ty over. aU things within its general author- 
ity. See Rex v. Soleguard, Andr. 331. 

The next case is 48 Edw. HI. p. 3, in which 
it would be supposed from Ijord Coke's man- 
ner of quoting, that it was adjudged "if a 
mariner make a covenant with me to serve 
me in a ship upon the sea, yet, if his wages 
be not paid, they shall be demanded in this 
com-t by the common law, and not by the 
law of mai'iners,"" or the marine law. In 
fact, on examining the year book, it is incon- 
testable that this was the mere argument of 
Tankard, as counsel in the cause, and it was 
not in any manner recognised by the court. 
Nor did the case in judgment require any 
such observation. It was an action brought, 
among other things, for a sum due on a re- 
tainer to serve in the war in France; and 
the exception taken was, that this was tri- 
able before the court of the constable and 
marshal, being of a service in war out of the 
realm. Finchdon, however, held, that the 
courts of common law had cognizance of the 
cause. • It is manifest upon this statement, 
that nothing can be gathered from this case in 
favor of Lord Coke's favorite position. But 
there is a pretty strong implication in the 
argument, that mariners' wages were, at that 
time, claimed as within the cognizance of the 
maritime court. And Lord Holt himself has 
declared (Brown v. Benn, 2 Ld. Raym. 1247) 
that the jurisdiction of the admiralty, in case 
of mariners* wages, was a very ancient con- 
current jurisdiction, as ancient as the con- 
stitution itself (S. P., Queen v. London, 
Mod. 205). And it should never be forgotten, 
that this dictum of coimsel, frail and im- 
tenable as it is, is the only autliority previous 
to the 13th of Richard H., which the dili- 
gence of its most strenuous foe has been able 
to adduce, to take from the admiralty its ju- 
risdiction over maritime contracts. All the 
other cases apply to the jurisdiction over 
torts and injm-ies in ports or in arms of the 
sea. 

But the case, which is mainly relied on 
against this jurisdiction, is that in the time 
of Edward the First, as cited in Fitzherbert's 
Abridgment (Avowry, 102). It stands thus. 



" *'Et ne pur la ley de mariner." 
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"Replevin de son nyeff prise en le cost de 
Scarbui-gli en le mere, et dillonques fist carier 
en le conte de N. et la le detient, &c Mutt- 
ford: II se pleint de prise en le cost de S., 
que n'est vUle ni liew certen par que pais 
puit estre prise, quave le cost dure 4 leuks, 
et auxi de chose fait en le mere cest court ne 
puit aver conusans, quare certen jugement 
est done as mayuers. Bery: Le roy voit que 
le pease soit cy aiixi bien gard en le mere, 
come en le teri-e, et nous trovomus que vous 
estes venu per due proces, et ne veiomus 
riens pur que ne deves rospondi'e. Muttford: 
U suppos le prise estre fait en la counte de 
E. et il port son breve al vicecomte de M. 
[N.] d'aver delivere, et issint suppos le distress 
prise et amesne de un counte en auter, par 
que il ad breve don per le statut en ee cas. 
Howard: Le statut paiie des avers amesnes 
de un counte en auter, et ne des che'ux. 
Muttford: Le statut parle generalment de 
distress, que comprehend de ambideux. 
Uowai'd: Joo ne crej"- que je usse eu sur le 
statut. Muttford: Donques usses eu le vi et 
armis, car ceo chose encountre le pese et 
chescun que doit disti-ein, doit le distres 
poser en ceo liew ou la deliverance puit esti'e 
fait al comen ley. Howard pria conge d'en- 
querer meliour brief." This is the whole 
case, from w^hich Lord Coke draws (4 Inst 
140, and 12 Coke, 79) tlie following extraor- 
dinary conclusions. 1. That it is called the 
sea, which is not within any county from 
whence a jmy may come. 2. That the sea 
(being not within any county) is not within 
the jurisdiction of the court of common pleas, 
but belongs to the admiral jurisdiction. 3. 
That when the ship came within the river, 
then it is confessed to be within the coimty 
of Northumberland. 4. That when a taking 
is partly on the sea, and partly in a river, 
the common law shall have jm-isdiction. 5. 
And (12 Coke, 79) that if a thing be done up- 
on the sea hors del county, the party may 
plead to the jurisdiction of the court 

As to these conclusions, many remarks 
might be made. It is true, that Muttford, of 
counsel for the defendant, did assert that the 
courts of common law had no jmisdiction of 
things done upon the sea, for that a certain 
judgment,— which Lord Coke interprets as 
meaning the jurisdiction of the admiralty 
(12 Coke, 79),— is given among or to mariners. 
But Beryford, G. J., utterly denied it, and so 
far from allowing the claim of the admiralty 
to jm-isdiction on the sea, or even admitting [ 
its legal existence, he expressly declared, ; 
that the king willed, that the peace should ] 
be kept, as well on the sea as on the land, i 
and that, as the party was by due process ' 
before tlie court, he should be compelled to ' 
answer. Of what was he to answer? Of an 
alleged trespass upon the sea on the coast of ; 
Scarburgh. So that there is not any pretence 
that the injm-y arose in any port, or within 
any county of the realm. Nor is there any 
intimation hy the court, that the taking, for 
which the suit was brought, was within any 



county, from which a jury might come; nor 
that the jurisdiction was sustained because, 
after the taking upon the sea, the ship was 
brought into port; nor that the sea was with- 
out the body of any coimty. On the con- 
ti'ary, the com-t expressly claims jurisdiction 
to keep the peace upon the sea, as well as 
upon the laud, and overrule tlie objection of 
the counsel, as to the necessitj^ of the act's 
^ being done in some place upon land, from 
j whence a jur^- might come. So far, then, 
from its being true, as Lord Coke boldly 
asserts (12 Coke. 79), that "all these points 
are directly, without any sti-ain, collected out 
of the said book," it may be safely affirmed, 
that not one of them derives any support or 
countenance from the report; but, as far as 
the case decides any thing, it is against them. 
And finally the case went off against the 
plaintiff upon his own prayer for a better 
, writ. Nor is this all. The same case is 
[ more fully and exactly reported by Selden 
; from a manuscript Year Book in his own pos- 
session, from which it is here recited vei-- 
batim (Selden on Fortescue, c. 32, note e): 
"William Crake de Hotham fuit sommon a 
respondre a Robert de Beufs, de play pour 
que il avoit prise une sune nief, pris de £40, 
en le mer juste la costere de Scardburgh, et 
de yleke le amene a Hotham en le counte de 
Norff. Muttford: Del hore qu'il avute 
counte de une prise fete en le mer que est 
hoi-s del conte, issi que si pais se join fists, il 
ne savereint a quel visconte mander pur fere 
vener pays, e demand jugement, si ceyns 
pussont de ces conuster. Ed' autx-e part, il 
ly sont assigne Admirall de par le roy sur le 
mer, a oyer et terminer les pleynts de chose 
fait en mer, et n'entendons point, que vous 
volys a eux tolyr jm-isdiction. Bery: Nous 
avons poer general pm- my tut Engloterre 
mes del poer des Admiralls, dont vous paries, 
ne savons rien, ne rien de nostre poer a eux 
volumus assigner, si ceo ne seist per com- 
mandement le Roy, de quey vous ne monstres 
rien, &c. iluttf.: Sire, le luy, ou ils dient la 
neef este pris, n'est in nuUe visne de que, &c. 
Howard: II est issint visne, que si une 
homme occist un auter la il sen-a pris et 
amesn al terre e pende, aussi ben come pur 
fet fet sm* le terre. Metingham: Nous vous 
dions que nous avons ausi ben poer de cou- 
isans de fet fet en mer come sm* terre, dont 
agard que vous respondes ouster." This is 
undoubtedly an authentic report, and com- 
pletely confirms the observations already 
made upon Lord Coke's extraordinary com- 
mentary. It is here expUcitly stated by 
counsel, that the admiralty had jurisdiction 
to hear and determine all plaints of tilings 
done upon the seas; and that the supposed 
taking was upon the sea without any county. 
But Beryford, O. J., in answer said, "We 
have general jurisdiction throughout all Eng- 
land; as to the' power of the admirals, of 
whom you speak, we know nothing, and we 
will assign to them none of our power, un- 
less by command of the king, of which you. 
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sliow nothing."— And upon tlie argument's 
being again pressed, tliat tlie taking was 
not in any villa or neigliborliood, from whicli 
^ jury might come, Metingliam, J., declared, 
"we again say, tiiat we have power to take 
cognizance of a thing done as well upon the 
sea, as upon the land; and we award you 
to answer over." It is clear, therefore, that 
the com't did claim a common law jm'isdic- 
tion over the sea at this time. And the 
learned Selden (who is not an advocate for 
the admiralty in general) accordingly re- 
marlvs, "It seems to me hy tliis, that in those 
times the common law had cognizance of 
things done upon the British sea, however 
-afterwards it kept its limits infra corpus 
■comitatus, leaving tlie sea to the admiralty;" 
and in his treatise upon the dominion of 
the sea, he delihei'ately asserts the same doc- 
trine. Selden de Dom. 'mar. lib. 2, c. 14, 
p. 133; Id. c. 24,. p. 209. In corroboration of 
this doctrine, there is in jVIolloy (book 2, c. 3, 
§ IG, p. 224) a copy of a record in the tower of 
24 Edw. in., in which an action was brought 
at common law for an embezzlement on 
board of a ship on the high seas ("in mari 
juxta Britanniam") and the plaintiff recov- 
ered judgment" 

Another case is 7 Rich, n., cited from Sta- 
tham's Abridgment "Ti*ansgressio" pi. 54. 
It is thus summarily stated, "En trans d'un 
neife et certen mai'chandises pris; Vavasour, 
Nous le prisomus en le haut mere ovesque 
les Normandes qu'eus sont ennemyes le 
Roy, jugement si actionem, aiarkliam, Ceo 
amount a nient pluis que de riens coupable, 
<jharleton, ceo pie est bone, per quod re- 
spondes a ceo." If this case prove any thing, 
It proves, that a capture on the high seas 
from the enemy may well be pleaded as a 
special plea and bar to an action of trespass 
for the captiu-e; and that a com-t of common 
law will sustain such a plea. If it be sup- 
posed to affirm the jmlsdiction of such a. 
court over matters of prize, it is not law; if 
to deny it, it has nothing to do with the pres- 
■ent conti'oversy. 

These are all the cases adduced by Lord 
•Coke down to the 13 Kich. II., to disprove 
the jm'isdiction, which has been asserted in 
favor of the admiralty. Unless I am very 
much mistaken, they entirely fail of their in- 
tended purpose; and leave the cmTent of an- 
cient autiiority flowing with an uniform and 
irresistible force in its favor. 

Such then being the ancient or original 
jm'isdiction of the admiralty, it will be in the 
next place proper to consider, in what re- 
spects it has been altered by statutes and de- 
•cisions made since the period, of which we 
have been speaking. 

Tlie statute 13 Rich. n. c. 5, enacts, "that 
the admii-als and their deputies shall not 

" See, also, Spelman, Reliq. 217; 40 Assizes, 
25: Zouch, 114; 2 Hale, P. C. 17; Sea Laws 
Treatise Dom. Sea, 145; and Exton, 121, etc., 
where he commeuts very satisfactorily ou this 
very case. , 



meddle henceforth of any thing done within 
the realm) but only of a thing done upon the 
sea, according as it hath been duly used in 
the time of the noble King Edward [in.], 
grandfather of our lord the king that now 
is."" The statute 15 Rich. n. c. 3, enacts 
"that of all manner of contracts, pleas and 
quereles^" (complaints or conti'oversies) and 
of all other things done or arising" within 
the bodies of counties, as well by land as 
by water; and also of wreck of the sea, tlie 
admiral's com-t shall have no manner of 
cognizance, power nor jurisdiction; but all 
such manner of contracts, pleas and quereles, 
and all other things rising within the bodies 
of counties, as well by land as by water, as 
afore, and also wreck of the sea, shall be 
tried, determined, discussed and remedied, by 
the laws of the land, and not before or by 
the admiral, nor his lieutenant, in, any wise. 
Nevertheless of the death of a man, and of a 
maihem done in great ships, being hovering 
in the main stream of great rivers, only, 
beneath the bridges" of the same rivers 
nigh to the sea, and in none other places of 
the same rivers, the admiral shaU have cog- 
nizance; and also to arrest ships in the great 
flotes for the great voyages of tlie king and 
of the realm; saving always to the king all 
manner of forfeitm*es and profits thereof 
coming; and he shall also have jm'isdiction 
upon the said flotes dm-ing the said voyages, 
only saving always to the lords, cities and 
boroughs, their liberties and franchises." 
The statute 2 Hen. IV., c 11, provides, that 
the statute 13 Rich. n. be firmly holden and 
kept, and put in due execution; and that, as 
touching a pain to be set upon the admiral 
or his lieutenant, that the statute and the 
common law be holden against them; and 
and that he, that feeleth himself grieved 
against the form of the said statute, shall 
have his action grounded upon the case 
against him that doth so pursue in the ad- 
miral's court, and recover his double dam- 
ages against the pursuant, and the same 
pursuant shall incur the pain of £10 to the 
king for the pursuit so made, if he be at- 
tained. 

It was upon these statutes, that the con- 
troversies respecting the admiralty were so 
zealously and obstinately maintained dur- 
ing more than two centuries. It is not my 
intention to examine how far the statutes 
themselves or the preambles thereof, or the 
petitions, on which they were founded, have 
been fairly published from the records of 
the tower."* It will be sufficient for my 



""Que les admirals et leur deputees ne soi 
mellent desorenavant de nuUe chose fait deinz 
le Roialme, mais soulement de chose fait sur 
le meer selonc ceo q'ad este duement use el 
temps du noble Roy Edward aiel nostre seig- 
neur le roy q'or est." 

*" "Contractees, plees et quereles." 

" "Faitz ou sourdantz." Exton, omits "oi." 

" "Pountz." 

"Those who have curiosity to indulge -ia 
such speculations may receive a great deal oi" 
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purpose to show, what have been the con- 
stmctions respectively ixrged by the advo- 
cates and the opponents of the admiralty, 
and to consider how far the respective opin- 
ions are reconcilable with themselves or with 
sound principles. In the consti'uction of these 
statutes, the admiralty has uniformly and 
without hesitation maintained, that they 
never were intended to abridge or resti'ain 
the rightful jiu'isdiction of that court; that 
thej'^ meant to take away any pretence of en- 
tertaining suits upon contracts arising whol- 
ly uxion land, and referring solely to terrene 
affau's; and upon torts or injuries which, 
though arising in ports, were not done within 
the ebb and flow of the tide; and that the 
language of those statutes, as well as the 
manifest object thereof as stated in the pre- 
ambles, and in the petitions, on which they 
were founded, is fully satisfied by this expo- 
sition. So' that consistently with these stat- 
utes, the admiralty may still exercise juris- 
diction, 1. Over torts and injuries upon the 
high seas and in ports within the ebb and 
flow of the tide, and in great streams below 
the first bridges; 2. Over all maritime con- 
tracts arising at home or abroad; 3. Over 
juatters of prize and its incidents. On the 
other hand, the courts of common law have 
held, that the jurisdiction of the admiralty 
is confined to contracts and things exclusive- 
ly made and done upon the high seas, and to 
be executed upon the high seas; that it has 
no jurisdiction over torts, offences or injm-ies, 
done in ports within the bodies of counties, 
notwithstanding the places be within the ebb 
and flow of the tide; nor over maritime 
contracts made within the bodies of counties 
or beyond sea, although they are, in some 
measure, to be executed upon the high seas; 
nor of contracts made upon tlie high seas 
to be executed upon land, or touching things 
not in their own nature maritime, such as a 
contract for payment of money; nor of any 
contracts, though maritime and made at sea, 
which are under seal or contain unusual stip- 
ulations; and to complete the catalogue of 
disabilities, it has been sti-enuously held by 
Lord Coke, tliat the admiralty is not a court 
of record, and of com'se has no power to 
impose a fine, and that it cannot take a 
recognizance or stipulation in aid of its gen- 
eral jurisdiction. Thomlinson's Case, 12 Coke, 
104; 4 Inst 134; Empringham's Case, 12 
Coke, 84; and cases cited in Cremer v. Took- 
ley, Godb. 385, 387. So that, upon the com- 
mon law construction of these statutes, the 
admiralty, as to conti'acts, is left with the 
idle and vain authority to enforce contracts, 
which are made upon the high seas to be ex- 
ecuted i;j:on the high seas. We shall have 
occasion hereafter to notice some extraor- 
dinary exceptions to these doctrines. Hap- 
pily for the admiralty, it has been able to 

informatiou from the learned labors of Doctor 
Exton. See Exton, c. 2, p. 288; Id. c. 5, p. 
314; Id. e. 6, p. 331; Prynne, Animadversions, 
78. 79. 



regain the right to fine and pnnish for con- 
tempts (12 Coke, 52; 1 Vent 1; Styles, 17),. 
and to take and enforce stipidations (Hook 
V. Moreton, 1 Ld. Raym. 307; S. P., 2 Ld. 
Raym. 632; Green way v. Barker, Godb. 261). 
But let it not be imagined, that the limited 
powers at present permitted to be exercised 
by the admii*alty have been obtained without 
a struggle. From a historical review of tlie 
cases in the books, it will abundantly appear, 
that it has been constantly in danger of los- 
ing its most useful jurisdiction. On the 
other hand, the coiu'ts of common law, by a 
silent and steady march, have gi'adually ex- 
tended the limits of their own authority, un- 
til they have usurped or acquired concm*rent 
jurisdiction over all causes, except of prize^ 
within the cognizance of the admiralty.— 
And even as to matters of prize, its exclusive 
authority was not finally admitted and con- 
firmed until the gi'eat case of Lindo v. Rod- 
ney, Doug. 613, note, almost within our own 
times. It is curious indeed to observe the 
progress of the pretensions of the courts of 
common law in amplifying their jurisdiction. 
At fii'st they disclaim all cognizance of things 
done without the bodies of the counties of 
the realm; and even over collateral matters, 
done out of tlie realm, which came incidental- 
ly in question upon issues regularly before 
the com-ts. Mayn. Y. B. 613; IS Edw. II.; 
Litt lib. 3, § 440; 21 Edw. IV. p„ 36; Doct. 
& Stud. bk. 2, c. 2; Fortescue, c. 32, p. 38; 
Seld. de Dom. Mar. c. 24, p. 209; and the 
cases cited in Cremer v. Tookloy, Godb. 385, 
387. They afterwards held cognizance of 
contracts originating within the realm, to- 
be executed abroad; of conti-acts made 
abroad, to be executed within the realm; 
and finally, after much hesitation and 
doubt, by the use of a fiction, often ab- 
surd and never traversable, over all per- 
sonal causes arising on the high seas or in 
foreign realms, Tvithout any regai'd to the 
place of their transaction or consummation. 
See 1 Rich. HI. 4 pi. 7; 32 Hen. VI. p. 25b. j 
39 Hen. VI. p. 39; 11 Hen. VH. p. 6; Fitzh. 
Nat. Brev. 114; Dowdale's Case, 6 Coke, 46; 
Co. Litt. 261b; 4 Inst. 141, 142; Sir Henry 
Constable's Case, 5 Coke, 106; 12 Coke, 79; 
2 Inst 51; 2 Brownl. & G. 16; Tucker v. 
Cappes, 2 RoUe, 497; Spanish Ambassador 
V. Jolliff, Hob. 78; Zouch, 101, 125. Upon 
what principles of the ancient common law 
this extension of jurisdiction can be sup- 
ported, it is difficult to perceive. It has, 
however, been established by the usage and 
decisions of ages; and now rests upon the 
same basis, and no other, that sustains the 
immemorial claims of thQ admiralty. 

It will be necessaiy, in the subsequent ex- 
amination of the doctrines which the com- 
mon lawyers have asserted to support tiieir 
construction of the statutes of Richard H.^ 
to class the cases, in order more effectually 
to investigate the principles upon which tliey 
are founded. Before, however, we proceed 
to that examination, it may be well to dis* 
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pose of some of the cases cited by Lord 
Coke (4 Inst 137, etc.), "wMcli cannot prop- 
erly be reviewed in any otlier manner. Sev- 
eral of these may be dismissed in a few 
words. The cases in 12 Hen. "\t:. rot. 123, 
124, in 38 Hen. YIH., and in Rastell's En- 
tries, 23, do not appear to have been ad- 
judged. The same observation applies to the 
cases of premunire in 38 Hen. VI. rot. 30, 
and 9 Hen. YJI. Indeed, these cases seem 
open to a more decisive objection, for it is 
impossible, consistently with any reason- 
able interpretation of the statute 16 Rich, 
n. c. 5, or of any previous statute of pre- 
munire, to apply liie words to the admiralty. 
The language of all of them is exclusively 
and directly pointed against the usm-pations 
of the chm'ch of Rome; and there is not, 
as far as I have been able to trace, a single 
authority to support the dictum of Lord 
Coke, that a premunire lies against the ad- 
miralty. 3 Inst 120. See Buckley's Case, 2 
Leon. 182; Zouch, 116; Exton, 261. Indeed, 
the extravagance of his doctrines on this sub- 
ject cannot be better illustrated, than by his 
pertinaciously including any excess of jm"is- 
diction by the court of chancery in the same 
penalty; an opinion, which has been long 
since exploded. In respect to some other 
cases cited by him, it is impracticable to 
give any answer; because they are not so 
stated, as Tx) present any particular points, 
and no reasons are assigned for the asserted 
judgments. See cases cited 4 Inst. 136, etc., 
and Godb. 261. Even the case of Burton v. 
Put, 6 Hen. "^1. rot 303, 4 Inst 137, on 
which he so strenuously relies, is the mere 
naked statement of a record; and to make 
it at all applicable to his purpose. Lord 
Coke gratuitously assumes, that the taking 
of the ships was actually in the haven of 
Bristol, within the ebb and flow of the tide, 
whereas the record itself, as quoted by him, 
only states the taking to have been "infra 
corpus comitatus Bristoliae, et non super 
altum mare." It woidd seem also, that the 
ships were prizes taken out of the posses- 
sion of the captors; for the taking is alleged 
to be with the plaintiff's prisoners and mer- 
chandises on board; and if so, whatever 
doubts might then exist, it is now clear that 
the admiralty had jm*isdiction. Be this as it 
ijiay, inasmuch as no reasons are given for 
the judgment it cannot be admitted, that 
it warrants the inferences of Lord Coke. 
The action was founded on the sratute of 
13 Rich, n., enforced by 2 Hen. IV. c. 21, 
which prohibits the admiral to meddle, but 
only of a thing done upon the sea, according 
as had been done in the reign of Bdw. ILL. 
If, at that time, the admiralty had jurisdic- 
tion over torts done on tide waters within 
ports (as it seems to me incontestible it 
had), there could be no ground to support 
the action, if the taking was on tide waters 
ip Bristol; and the verdict of the jury would 
fairly warrant an inference, that the taking 
was not in the haven of Bristol on such 



waters, but in some place out of the ebb 
and flow of the tide, Zouch, 116. It is use- 
less however to comment upon a case, the 
ch-cumstances of which are not so stated, as 
to raise any distinct questions.-"^ 

As to the dictum in 30 Hen. VI. p. 0, re- 
specting the admiralty judges, mat -me 
XJlace and things of which mey hold plea, 
ai-e out of the realm," =^ if it means to speak 
of the realm in its largest sense, it will in- 
clude the British seas (Co. Litt 259b; 1 
Rolle, Abr. 528 1. 13), and is not law; if in 
a more narrow sense, as including only the 
bodies of the counties, it will be fully con- 
sidered hereafter. 

Let us now pass to the consideration of 
the reasons alleged, in the construction of the 
statutes of Richard H., to exclude the ju- 
risdiction of the admiralty in ports and ha- 
vens, within me ebb and flow of me tide. 
As far as mese reasons can be gathered 
from me imperfect hght of reports, and 
from the laborious commentaries of Lord 
Coke, mey resolve memselves into me fol- 
lowing propositions. 1. That me body of 
every county includes all navigable salt wa- 
ters, "where one may see what is done on 
the one part of the water and on the other, 
as to see from one land to me other." 2. 
That the sea is, ex vi termini, without me 
body of any county. 3. That all ports and 
havens are wimin me bodies of counties. 4. 
That where the common law hath jurisdic- 
tion it excludes me admiralty, and the com- 
mon law hath jurisdiction in ports and 
havens. 

In respect to me first proposition, it un- 
dertakes to define me boundary of a countj' 
on the sea coast at common law. The only 
aumority in support of mis definition is 
the opinion of Stanton, J., in S Bdw. H., 
already cited (Fitzh. Abr. Corone, 399); for 
neimer Staundford (Staund. P. C. 51) nor 
Lord Coke pretend to assert it upon any 
omer ground. And even Stanton, J., does 
not state, mat such waters are wimin me 
body of a county, but only that me coroner 
has jurisdiction mere; and we have already 
shown, mat in early times coroners and 
sherifCs exercised a concurrent autiiority, 
even upon the high sea itself. Seld. de 
Dom. Mar. lib. 2, c. 14; Zouch, 114; Spelm. 
Reliq. 217; 2 Hale, P. C. 17-19. Indeed 
Lord Hale, in quoting mis very case (De 
Portubus Maris, c. 4, p. 10), considers it as 
no absolute proof; for he says, "an ai-m of 



"* It is not a little remarkable, that no actions 
founded on this statute, for an alleged tort or 
trespass in ports, are cited in the books, ex- 
cept mis case and two others (12 Hen. VI. rot. 
123, 124; 4 Inst 138, 139), which do not ap- 
pear to have been adjudged. All the other 
eases reported are upon contracts. Dyer, 159; 
Godb. 385; Cro. Jac. 603; 1 Rolle, 415; 3 Bulst 
205; 31 Hen. VI. in 4 Inst 138. The prohibi- 
tions so frequent in me books were probably 
founded on me statute. 15 Rich. II. c. 3. 

^ "Le lieu et les choses dount ils tiendront 
olea sont hors del roialme." 
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the sea, whicli lies within the fauces terrae, 
where a man may reasonably discern be- 
tween shore and shore, is, or at least may 
be, within the body of a county." And it 
is undoubtedly true, that by ancient grant 
or statute an arm of the sea may he within 
the bounds of a county; and perhaps as to 
^11 navigable rivers, where the tide ebbs 
and flows, since the statute 15 Rich. EC. c. 3, 
the admiralty jurisdiction may be well held 
to be excluded in all places above the first 
bridges next to the sea. Exton, 127, etc.; 
2 Hale, P. 0. la, 17. And this would be a 
satisfactory answer to the cases cited by 
Lord Coke in 4 Inst 139, 141 (7 Hen. VI. 
pp. 22, 25; == IC Hen. YIIL; 3o Hon. VIII.; 
and 3G Hen. VHI.). But to maintain that 
this is true by the mere force of the com- 
mon law, something more is ncce?sary than so 
imperfect a case as that of S Edw. II., which, 
if ever, was adjudged at a time, when the 
jurisdiction of tjie common law was con- 
current with the admiralty upon the hi.?h 
seas. Zoueh, 114; Seld. de Dom. Mar. lib. 2, 
-c. 14, pp. 156, 5G0, 106; Andr. 231; Exton, 
155. Besides, in Yiolett v. Blake, 2 Rolle, 
49, this veiY case of 8 Edw. II. was hj the 
judges denied to be law, though it was af- 
firmed in some other cases. Owen, 122. 

On the other hand, in Sir Henry Constable's 
Case, 5 Coke, 106, etc., it was expressly ad- 
judged, as has been already stated, that the 
soil, on which the sea ebbs and flows, may 
be parcel of a manor, and that, when the sea 
flows and has plenitudinem maris, the ad- 
miral shall have jurisdiction of every thing 
done on the water, between the high and low 
water mark, by the ordinary and natural 
course of the sea; and yet, when the sea 
ebbs, the land may beiong to a subject, and 
every thing done on the land, when the sea 
is ebbed, shall be tried at common law, for 
it is then parcel of the country, and infra 
corpus comitatus; and so, between the high 
and low water mark, the common law and 
the admiralty have divisum imperium. It 
is probable that the court meant here to 
speak of land on the open sea coast; but it 
is very difficult to perceive, why the same 
principle should not apply as to the tide wa- 
ters in ports of the sea. If land on the sea 
coast when the tide is cut, be to low water 
mark within the body of the county, and I 
yet when the tide is at flood, it is deemed 
within the admiralty jurisdiction, because it 
is then the sea, why should not the same doc- 
trine apply to the ebb and flow of the tide 
in ports and havens? Until some sti'ong rea- 
son can be assigned for a distinction, it 
would seem more conformable to law and 
nature to hold, that the bodies of counties, 
bounding on navigable waters, are limited 
at all times by tlio line of the sea tide; and 
this is the doctviuo asserted by the admiral- 
ty. Exton, c. 3, p. 80; Id. c. 4, p. 87; Id. c. 



^ Tliis is probably a wrong citation, for there 
is no case at all applicable to the subject in 
the yoar hook uf that year. 



8, p. 121; Zouch, 110; Lacy's Case, Moore, 
121. But see 2 East, P. 0. 803; Bac. Abr. 
"Courts of Admiralty," A. 

In the next place, it is asserted, that the 
sea, ex vi termini, imports salt-water without 
the body of a county, by the definition of the 
common law. The autliority principallj'^ re- 
lied on, to support this position, is the case 
in. Edward tlie First's time. Fitzh. Abr. 
"Avowry," 192; 4 Inst 140; 12 Coke, 79. 
That case has been already fully considered, 
and it is clear, that it does not, in any man- 
ner, warrant tjie assertion. On the other 
hand, Lord Hale (De Portubus Maris, c. 4, 
p. 10), in defining what the sea is, says, that 
it is either, that which lies within the body 
of the county or without; that arm, or 
branch of the sea, which lies within the fau- 
ces terrae, is, or at least may be, within the 
bod3'^ of a county; that part, which lies not 
witliin tlie body of a county, is called the 
main sea, or ocean.^ And his lordship is 
well warranted in this distinction of defini- 
tion by authority. Besides the cases already 
cited (in 22 Assizes, 93, and 5 Coke, 107), it 
was held by Choke, J., in 8 Edw. IV. 19 (and 
his opinion was approved in 5 Coke, 107), 
that where the sea ebbs and flows over land, 
when it flows, it is then parcel of the sea. 
And in Barber v. Wharton, 2 Ld. Raym. 
1452, the court held, that a contract alleged 
to be made infra fluxum et refiuxum maris, 
might be on the high sea, and was so, if the 
water was at high water mark. It should 
have been called, in accuracy of language, 
"the sea," because the "high sea." or "main 
sea" (altum mare, or le haut meer), properly 
begins at low water mark, 1 Bl. Comm. 110. 
And so is the unquestionable distinction of 
the admiralty. Exton, cc. 3-5, etc. Nor is 
this distinction unimportant The statute of 
13 Rich. II. c, 5, prohibits the admiral to 
meddle, except of things done on the sea 
("siu* le meer"), which includes the ebb and 
flow of the tide on the sea coast, and, as the 
admiralty contends, in ports and havens 
also; whereas Lord Coke, and the common 
lawyers, perpetually construe the exception 
of the statute, as though it were "high sea" 
(altum mare, le haut meer), and assert, 
"that where a place is covered over with salt 
water, and not of any county or town, there 
it is altum mare, but where it is within the 
county, it is not altum mare." Leigh v. Bur- 
ley, Owen, 122; Sir Henry Constable's Case, 
5 Coke, 106; 1 Hale, P. C. 424. In fact, what 
is "the sea," or the "high sea," has nothing 
to do with the bounds of counties, but is 
ascertained by high and low water mark, on 
the sea coast;, and, by parity of reason, it 
should be the same in ports and havens. See 

^ Lord Hale manifestly considei's, that the 
mere circumstance, that the place is within the 
body of a county, does not exclude the admiral 
ty jurisdiction, for, after speaking of the nar- 
row sea, as being within tlie body of a county 
or without, he adds, that, in this sea, tlie king, 
exercises his right of jur"sdietion ordinarily by 
liis admiiul. De Port Mar. c 4. 
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Godfrey's Case, Latch, 11; Hali?, De Port c. 
4, p. 10. 

Tlae third proposition is, that all ports and 
havens are within the bodies of the counties 
of the realm. By "ports and havens," as 
the words are here used, are meant, not 
merely port or haven towns, but all the tide 
waters included within the harbors and fran- 
chises. This proposition is attempted to be 
sustained as an inference from the prior prop- 
ositions, and from the authorities already 
stated (Fitzh. Abr. "Avowry," 192; Id. Corone, 
3U9; Id, Conisance, 36), which have been fully 
considered and answered. All the subsequent 
cases, from the earliest to the latest, profess 
to proceed upon these authorities, feeble and 
inconclusive as they must be confessed to 
be.-' Indeed, some of these cases are per- 
fectly consistent with the claims of the ad- 
miralty (Noy, 14S; Gro. Jac. 514; and 3 
Term R. 315) ; for, since the statute 13 Bich. 
II. c. 5, it is admitted, that the admiralty- 
lias no jurisdiction in rivers, above the first 
bridges next to the sea, and the places on the 
Thames, mentioned in these Reports, would 
therefore be excluded. 

The fourth proposition is, that where the 
common law hath jurisdiction, it excludes 
the admiralty; and the common law hath ju- 
risdiction in ports and havens. This proposi- 
tion also rests on the same authorities, as tlie 
preceding. Fitzh. Abr. "Avowry," 192; Coni- 
sance, 30; Corone, 399. It has been already 
shown, that the common law originally had 
jiu'isdiction on tie high seas, concm-rent with 
the admiralty; and the exercise of that juris- 
diction would be just as conclusive against 
that of the admiralty on the high seas, as it 
is now assumed to be in ports and havens. 
It is certain, that the admiralty did anciently 
take cognizance of suits in ports, and, if the 
common law did the same, the cnly reasonable 
inference is, that the cognizance was concur- 
rent, Zouch, 113; Hale, De Port c. 7, p. 88. 
And it is hardly necessai'y to repeat, that 
the authorities relied on do not warrant 
any different doctrine. Indeed, it never 
was true, and is not now true, tbat the ju- 
risdiction of the common law excluded that 
of the admiralty. In cases, now manifestly 
within the admiralty jurisdiction, the com- 
mon law claims a concurrent cognizance, as 
will be abundantly shown hereafter.*' 

"Leiffh Y. Burley, Owen, 122; 2 Brownl. & 
G. 37; Violet v. Blafftte, Cro. Jac. 514; 2 Rolle, 
49; Moore, 891; Willets v. Newport, 1 Rolle, 
250; Dorrington's Case, Moore, 916; Trinity 
House T. Boreman, 2 Brownl. & G. 13; Butler 
V. Thayer, Id. 29; Goodwin v. Tomkins, Noy, 
14S; Tasker v. Gale, 1 Rolle, Abr. 533; 1, 19; 
Yelthason v. Ormsley, 3 Term R. 315. The 
doctrine in Moore, 891, "that the coasts, shores, 
and harbors, are all out of the power of the ad- 
miral, excei>t in the two cases allowed specially 
in St. 15 Rich. II," is not law; for it is clear, 
that on the sea coasts, as far as the tide flows, 
the admiralty hath jurisdiction, when the sea is 
full. 

'^ Since the statute 28 Hen. VHI. c. 15, the 
courts of common law still claim concurrent jur- 



In confirmation of the doctrine of tlie com- 
mon law, which excludes the admiralty from 
cognizance of things done in ports and ha- 
vens, the' provisions of the statute of 2 Hen. 
v., c. 6, and 27 Eliz.-c. 11, have been cited. 
The statute of Elizabeth provides, that such 
of the offences therein mentioned, as shall 
be done on the main sea, or coasts of the 
sea, being no part of the body of any county 
of the realm, and without the precincts, &c. 
of the cinqueports, shaU be tried and deter- 
mined before the lord high admiral, and oth- 
er justices, of oyer and terminer, according ta 
the form of the statute of 28 Hen. YlU., c. 
15. And so, says Lord Coke (4 Inst 137)^ 
by the judgment of the whole parliament, 
the jm'isdiction of the lord admiral is wholly 
confined to the main sea, and coasts of tho 
sea, being no parcel of any county of the 
realm. To this remark it has been very prop- 
erly replied: 1. That the jurisdiction here 
conferred is not on the admiraltj", but on the 
high commission com't. 2. That several of 
the offences, stated in the statute, are such, 
as never were within the admiralty jm'isdic- 
tion. The statute of 2 Hen. V. c. 6., common- 
ly called the "Statute of Truces," gives powei- 
and authority to the conservators of truces, 
appointed by that act "to inquire of aU such 
treasons and offences against the truce and 
safe conducts upon the main sea ('sur le haut 
meere') out of the bodies of the counties, 
and out of the franchises of the cinqueports, 
as the admirals of the kings of England, be- 
fore this time, reasonably, after the old cus- 
tom and law on the sea ('sm* le meer') used, 
have done or used;" and as to similar offen- 
ces committed within the body of the coun- 
ties, the conservator, and two commissioners 
joined with him, are to make inquisition. So 
far as this statute may have been argued to 
disprove the jmisdiction of the admiralty in 
ports, it admits of a decisive answer. 1. That 
the jm'isdiction is special, and no more dis- 
proves the admu'aliy jurisdiction in ports, 
than on the high seas; or than that of the 
common law over offences against truces 
committed on land. 2. That by this statute, 
the breaking of truces is declared treason, 
and is punishable, in the manner stated In 
the statute, by a special com't; but it cannot, 
by implication, oust either the common law 
or admiralty of its jurisdiction over any other 
offences. 3. That if the argument could pre- 
vail, it would oust the jm-isdiction of the ad- 
miralty over homicides and mayhems com- 
mitted in great rivers beneath the first 
bridges, which has never been pretended. 

Indeed, the argument derived from the col- 
lateral provisions of statutes, is generally im- 
satisfactory, and rarely conclusive; and if 
there be any weight in the present one, as an 
exposition of the true jm'isdiction of the ad- 
mu'alty since the statutes of Richard II., it 
is completely counts-poised by other statutes. 

isdiction of the offences stated in that statute, 
committed in creeks and ai-ms of the sea. 2 
Hale, P. C. 18-54. . . 
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Tho statute 2S Hen. VIH. c. 15, gives the high 
<;o 111 mission coui't (created by that act, and 
of which the admiral is the chief judge) juris- 
diction of all "ti-easons, felonies, murders, 
and confedoracios, thereafter ' to be commit- 
ted in or upon the sea, or in any other haven, 
river, creek, or place, where the admiral or 
admirals have, or pretended to have power, 
authority, or jm-isdiction." And it has been 
ai'gued, that this is a complete recognition 
of the admiralty jurisdiction in all ports and 
liavens. Lord Coke has attempted to evade 
(lie force of tlie argument, by assuming, that 
the words, "or pretend to have," &c. are to 
be understood between the high water mark 
and low water mai-k; for though the land, 
at the reflow be within the county, yet, when 
the sea is full, the admiralty has also jmis- 
diction as low as tho sea tlows; but, that 
the words extend not to any haven, river, 
creek, or place, tliat is within the body of the 
county. See Leigh v. Bm-ley, Owen, 122; 3 
Inst. 113. This construction is perfectly gra- 
tuitous, and is unsupported by the words of 
the statute. There never was any question, 
that the admiral had jm-isdictlon within the 
ebb and flow of the tide on the sea coast. 
The only conti'oversy, at the time of passing 
the statute, was, whether he had jurisdiction 
in ports and havens, and it is certain that he 
always did "pretend to have" jurisdiction 
there. And tho statute, so far from nega- 
tiving this claim declares, in the alternative, 
that he has, or pretends to Lave, the Juris- 
diction. Lord Hale, in commenting on this 
passage in the statute (2 Hale, P. C. 16), says, 
"This seems to me to extend to great rivers, 
where the sea flows and reflows, below the 
first bridges, and also in creeks of the sea, 
at full water, where the sea flows and re- 
flows, and upon high water upon the shore, 
though these, possibly, be witliin the body of 
the county; for there, at least by the statute 
l.j Kich. II., they (the admirals) have a juris- 
diction; and thus, accordingly it hath been 
constantly used at all times, even when the 
judges of the common law have been named 
in the commission; but ^,■e are not to extend 
tlie words 'pretend to have,' to such a pre- 
tence, as is without any right at all, and, 
therefore, although the admiral pretend to 
have jurisdiction upon the shore, when the 
water is reflowed, yet he hath no cognizance 
of a felony committed there." And in Lacy's 
Case (2 Hale, P. C. 19, 1 Leon. 270; and 
Moore, 121. And see Owen, 122) an indict- 
ment before the high commission eom't was 
held good for a mm-der committed at Scar- 
borough sands, though it was alleged to be 
done "within the ebb and flow of the tide in 
Scai'borough, and to be parcel of the port of 
Scarborough," and, as some of the reports 
sliow, expressly upon tlie ground that the 
jurisdiction of the high commission court ex- 
tended to such places.*' And, it may be add- 

=^*1 Leon, 270; Moore, 121. Lord Hale's ex- 
planation of this judgment (2 Hale, P- C. 20) 
does not seem to comport with the grounds of 



ed in confirmation, that the commissions, is- 
sued upon this statute, have uniformly au- 
thorized inquisitions of all felonies, "super 
mari, vel aliquo rivo, portu, aqua dulci, creca, 
seu loco quocimque infra fluxum maris ad 
plenitudinem maris a quibuscunque primis 
pontibus versus mare et super littus maris, 
etc. secundum stj'lum et consuetudinem regni 
Angliae et curiae admiralitatis." -^ And tho 
judicial writs, issued by the high commis- 
sion com't, from time to time (Exton, c. 17, 
p. 245. etc.), and the statute of 11 & 12 Wm. 
m. c. 7, in pari materia, seem to put this 
construction beyond all question. The stat- 
ute of 28 Hen. VHI. does, therefore, warrant 
a strong inference, that, at the time of its 
passage, it was understood as law, that tlie 
admiralty had jm*isdiction upon tide watei-s, 
in ports, havens, and creeks of the sea. And 
Lord Hale's exposition of this statute, and 
his affirmation of the admiralty jurisdiction 
in these places, in contradiction to Lord Coke, 
has been very recently and solemnly recog- 
nised by the twelve judges of England, and 
sentence of death passed in pursuance of that 
opinion. Bruce's Case (1812) 2 Leach, Or. 
Cas. (4th Ed.) 1093. See, also, Goombe's 
Case, 1 Leach, Cr. Cas. 388. 

It may be weU, in this connexion, to take 
notice of another docti'ine of tlie common 
law, viz. that where an act is done partly 
upon the land and partly upon the sea, the 
admiralty is excluded. Hence it is said, that 
if a ship be taken at sea, and carried to a 
port within the body of a county, the ad- 
miralty loses its jurisdiction. 4 Inst. 140; 12 
Coke, 79. It is diffic-:H to comprehend what 
an act is, that can be done partly on the sea 
and pai-tly on the land; and still more 
difficult to perceive, how the bringing the 

the decision, as stated in Leonard and Moore. 
In both reports, the case is put upon the point, 
that it was within the jurisdiction of the high 
commission court, under statute 28 Heu. VHI., 
and not (as Lord Hale supposes) tlie death be- 
ing on land, by virtue of any common law com- 
mission. In the report in Moore, 121, the fol- 
lowing additional opinion is imputed to tho 
coiu-t, that "by the statute 13 Rich. H., c. 5, 
the admiral liimseif is prohibited to intermed- 
dle with any tiling within the body of the 
county, as all havens are, and, on that ac- 
count, havens are not within the admiralty; 
yet all the land, upon which the water of the 
sea flows and reflows, is within the jurisdic- 
tion of the admiralty." This remark, in its 
obvious purport, seems to recognise the doc- 
trine of the admiralty, that it has not juris- 
diction in ports and havens, hs such, and over 
the ports and haven towns, but only so far in 
the ports, &c. as the sea flows; and, if this be 
the true meaning, it seems to coincide with that 
avowed by Lord Hale. 2 Hale, P. C- 17. 

='"2 Hale, P. C. 18. The words of the com- 
mission are given somewhat differently by 
Zouch, 112. The jurisdiction is thus described; 
"Tarn in aut super mari aut aliquo portu, rivo, 
aqua dulci, creca seu loco quocunque, infra 
fluxum maris ad plenitudinem, a quibuscun- 
que primis pontibus versus mare, quam super 
littus maris et alibi ubicunque infra jurisdie- 
tionem nostram maritimam aut limites admi- 
ralitatis regni nostri et dominiorum nostro- 
rum." And see Zouch, 93, and 2 East, P. O. 
795, and Sir L. Jenkins' Charge, 91, 92. 
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property infra praesidia, (if I may so say) 
can deprive tlie admiralty of its jurisdiction. 
The corpus delicti still remains, and, imtil 
tlie property is so Ijrouglit within the power 
of the com't, it would seem impracticable to 
exercise any jurisdiction at all; and it would 
be strange, indeed, if the only circumstance, 
which woiild render the jurisdiction effectual, 
should take it away. The statute 13 Rich. 
II. c. 5, allows the admiralty cognizance of 
things done upon the sea, and yet, upon this 
construction, it would be entirely lost or use- 
less. It is utterly impossible to support such 
an opinion; and, accordingly, it has been in 
otlier cases qualified or abandoned. 1 RoUe, 
-Abr. 533, 1, 13. Other distinctions, however, 
have sprung up in its room, to defeat the 
claims of the admiralty. It has been held, 
that if the tort be done at sea, and after- 
wards the property be changed by a sale on 
-land; or, if the tort be not one continuing 
act, but be severed by the intervention of 
new parties, the jurisdiction of the admiralty 
is gone. Spanish Ambassadom* v. JoUitf , Hob. 
78; Com. Dig. "Admiralty" F, 5; 2 Brown, 
Adm. lis. These distinctions have, in their 
turn, been denied, and, after a very severe 
-and doubtful conflict, the reasonable docti'ine 
seems now established, that, where the tort 
is done at sea, the jm-isdiction of the admiral- 
ty is not defeated by any subsequent ti-ans- 
4iction on land, or by any concurrent jiu-isdic- 
tion of the common law. 1 Vent. 308; Radly 
■V. Eglesfield, Id. 173, 2 Saund. 259; Cro. Eliz. 
^S5; 1 RoUe, Abr. 530, 1, 40; Com. Dig. 
"Admh-alty" P, 5, 6. And, it may be added, 
that this is the unquestionable doctrine in the 
United States. Rose v. Himely, 4 Oranch [8 
U. S.] 241. 

We have now considered the principal, if 
not aU the reasons, which the coiu-ts of com- 
mon law have advanced, to exclude the ad- 
miralty from jm'isdiction in ports and ha- 
vens. 

On the other hand, the admiralty has stren- 
uously contended, that the statutes of Rich- 
ard n. nevei* intended to deny the jurisdic- 
tion in ports and havens, within the ebb and 
flow of the tide, and in great streams beneath 
the first bridges. It fortifies its pretensions 
by the consideration, that such was its un- 
" doubted jurisdiction in the reign of Edward 
HI., to which the statute of 13 Rich. II. c. 5, 
iippeals for a determination of its authority; 
that this is the only statute, speaking affirm- 
datively in respect to the admiralty jm-isdic- 
tion, declaring it to extend to things done 
upon the sea; and that the sea (which in- 
cludes all waters as far as the tide flows) 
never was within the body of any county; 
that long after the statiites of Richard II., 
the admiralty continued to exercise jmisdic- 
tion in ports and havens (Exton, c. 17, p. 
255) ; that it was recognised by the courts of 
-<;ommon law upon writs of procedendo and 
consultation, in the reigns of Henry VHI. 
and Elizabeth (Exton, cc. 3, 10-13, 17-20, pp. 
'SO-276), by acts of pai-liament, and especially 



by St 28 Hen. YHI. c. 15; 32 Hen. Vlll. c. 
14; and 1 Eliz. c. 17 (Exton, c. 5, p. 104; Id. 
c. 20, p. 270; Zouch, 112); that it is con- 
firmed by the forms of the commissions of 
the lord high adnural, which, notwithstand- 
ing the statutes of Richard, have, for ages 
since, continued to include jmisdiction in 
ports and havens, and rivers beneath the first 
bridges (Zouch, 92); and, finally, that it 
seems admitted in 1632, by the concm-rent 
opinion of aU the twelve judges.*' These 
pretensions, too, have been deliberately 
adopted by Sir H. Spelman; for he says 
(Spel. Reliq. Adm, Jm*. 226), "The place abso- 
lutely subject to the jurisdiction of the ad- 
mu-alty is the sea, which seemeth to compre- 
hend public rivers, fresh waters, ci'eeks, and 
surrounded places whatsoever, within the 
ebbing and flowing of the sea at the highest 
water, the shore or banks adjoining, from all 
the first bridges seaward." Lord Hale seems 
to admit the same doctrine (2 Hale, P. G. 16; 
Hale, De Port c. 7, p. 8S); and it ha^ been 
solemnly recognized and enforced (as we 
shall hereafter see) by the congress and the 
supreme court of the United States.^ 

"We are next led to the consideration of the 
jm*isdiction of the admiralty over conti-acts. 
And here it is held by the courts of common 
law, that the jurisdiction is confined to con- 
tracts made upon the high sea, to be executed 
upon the high sea, of matters in their ovm 
nature maritime. These restrictions pm-port 
to be founded upon the consti'uction of the 
statutes of Richard II., and mor^ especially 
on that of 15 Rich. IS. c. 3. There is, as we 
have already seen, no autiiority for them in 
any anterior reign; and it is certain, that 
before Richard's time the admiralty did open- 
ly assert and exercise jurisdiction over mari- 
time contracts. The statute of 13 Rich. H. 
e. 5, is the only one, which (as has been al- 
ready stated) speaks in afiirmance of tlie ad- 
miralty jurisdiction, and it allows it of 
"things done upon the sea." It is difficult, 
looking to tiie obvious intent of tliis statute, 
as explained in the preamble, and more fully 
in the petition, to which it was a response 
(Exton, 2S9, 290, etc.), to believe, that it 
meant to abridge the jmisdiction then claim- 
ed by the admiralty, except as to things on 
land within the ports of the realm. It meant 
to chedv its usm-pations, and not to narrow 
its ancient rightful authority. And as to 
cases without the mischiefs of the statute, 
as conti*acts beyond seas, on which the com- 

^ "Likewise, the admiral may inquire of, and 
redress all annoyances and obstructions, in all 
navigable rivers beneath the first bridges, that 
are impediments to navigation, or passage to or 
from the sea, and, also, to try personal contracts 
and injuries tliere, which concern navigation on 
the sea." Exton, 404; Zouch, 122; Agree- 
ment in 1032. 

^ In Godfrey's Case, Latch, 11, the opinion of 
Doddridge, J., seems to assert, tiat the sea ex- 
tends to tide waters in ports, for, when he 
speaks of a contract made on board of a ship, at 
anchor, and says it is then made on the" sea, he 
probably means at anchor in port ' ■ *■ 
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mou law would then afford no remedy, and 
disclaimed jmisdiction, there was no reason 
to extend the meaning of the enacting clause, 
so as to embrace them. And such for some 
time was the construction adopted in prac- 
tice. Tucker v. Cappes, 2 Rolle, 4i)7. The 
words, however, are not "things done upon 
the sea" absolutely, but according to the 
usage in the time of Edward the Third. And 
we have seen that, at that time, the sea 
comprehended the waters in ports, as far 
as the flood tide extended; and that mari- 
time conti'acts were enforced in the admiral- 
ty. The true interpretation then of the 
words "things done upon the sea," in this 
connexion, would seem to be all things done 
touching the sea, i. e. maritime alf airs in gen- 
eral; and this is the approved interpretation 
asserted bj' the admiralty. Zouch, 103; Ex- 
ton, 321. Nor let it be deemed a sti-ained or 
unnatm-ai construction of the words; It is 
adopted by belden in respect to similar ex- 
pressions in an ordinance respecting the ju- 
risdiction of the admiralty of France. The 
ordinance uses this phrase, "pom* raison ou 
occasion de faict de la mer."** "Id est (siys 
Selden) ob causam aliquam a re maritima 
ortam." Seld. de Dom. Mar. lib, 2, e. 18, p. 
169. Valin, too, recites several ordinances 
of France respecting the jm'isdiction of the 
admiralty, and particularly one about this 
very period (Ordinance of 1400) which gives 
(article 3) "connoissauce et jm'isdiction de 
tous les faits de la mer, et des dependences 
crimiuellement et civilement;" and again 
particle 20J "de choses dependants de la mer," 
which expressions he does not scruple to de- 
clare as a grant of jurisdiction over all mari- 
time contracts. He adds, that the judges of 
tlie admiralty have always of right, from the 
vei*y natm'e and object of their institution, 
possessed cognizance of them; and this, not 
only as to contracts then in use, but as to aU 
otlxer contracts of a maritime nature. 1 Yaiin, 
Comm. 124. Valin, therefore, affords a dis- 
tinct authority in favor of this exposition of 
the words of the statute, for there is no sub- 
stantial distinction between "choses faits sur 
la mer" and "faits de la mer;" and this too 
in a similai* controversy as to jm-isdiction 
between the rival com-ts of France, contested 
with as much zeal, as it has been in England. 
But if we waive this interpretation, which 
rests on the reference to the usage in the 
time of Edwai'd III., and if we reject this 
reference altogether (which in common rea- 
son we are not at liberty to do), stiU, in the 
iuost literal and rigid sense of the terms, 
"things done upon the sea," the admiralty 
must have jm'isdiction in all cases of mari- 
time sei-vice and labor, for these are strictly 
done upon the sea. And whether the con- 
ti'act or engagement be made at land or not 
is immaterial, since the service is actually 
performed upon the sea, and the jurisdiction 



''The words of the statute of Hick. II. are 
"ehoses faits sur la mer." 



attaching to the service, the other things ai'e 
but incidents. We shall presently see, how 
far the common law com'ts nave adopted this 
or any other consistent construction of the- 
statute. 

Let us now recm* to that, which should 
principally engage our attention, viz. the stat- 
ute of 15 Ilich. II. c. 3. It prohibits the ad- 
miralty from taking cognizance of "all man- 
ner of conti'acts, pleas and quereles, and all 
other things, done or arising within the bodies 
of coimties, as well by land as by water." 
The whole question, as to the extent of this 
prohibition, turns ui)on the legal meaning of 
the words "conti'acts, pleas and quereles aris- 
ing within the bodies of counties," for no par- 
ticular stress can be laid upon the word 
"done," as in every fair construction it must 
refer to its next antecedent, "other things." 
In respect to "quereles," if by this word be 
meant torts or injuries in rem, or in per- 
sonam, the jurisdiction would seem limited 
to the place where the act is done, for there 
it may be said properly to ai'ise. If "com- 
plaints or controversies" be meant (as would 
seem to be the critical sense), the place where 
they arise must depend upon the subject mat- 
ter; if torts or injuries in rem, they arise^ 
whei-e the acts are done; if conti-acts or per- 
sonal rights, they arise where the perform- 
ance or breach of performance, or other in- 
vasion of right, takes place. The same ob- 
servation applies to "pleas" or actions, for 
"ex facto jus oritm*, et actio oritur ex delicto.'* 
In a more enlarged sense, "conti'oversies, 
pleas and actions" arise, where the law has 
appointed tlie forum competent to try them. 
Such are the forum rei sitae, the forum 
domicilii, the forum maleficii, &c. which de- 
pend upon the municipal regulations of each 
pai'ticular country. See Pothier's Pandects, lib. 
5, tit. 1, § 33, etc. In respect to "contracts," these 
may be said to ai'ise, where they originate or 
are made, or, with equal propriety, where 
they are to be executed or performed. So- 
it is laid down in the civil law, "Conti-axisso 
unusquisque in eo loco intelligitur, in quo- 
ut solveret se obligavit" (Dig. lib. 44, tit 7, 
1. 21; 2 Bmer. 331); "Contractum autem non 
utique eo loco intelligitur, quo negotium 
gestum sit, sed quo solvenda est pecunia" 
(Dig. lib. 42, tit. 5, 1. 3; Exton, 323; Heiu. 
Element. Pandect, pars. 2, § 3C). Huberus 
(De Foro Compet. § 53) asserts tlie same doc- 
trine; "Non eum esse locum contractus sem- 
per, ubi negotium inter pai'tes celebratum, 
sed ad quern contrahentes respexerunt." The 
common law has adopted the same doctrine, 
for it construes a conti'act by tlie law of the 
place, where it is to be performed or exe- 
cuted, and not simply the place of its origin. 
And it now sustains actions in its own courts 
upon foreign contracts, solely upon the 
ground, that such contracts are not local, 
but exist or arise in every place, where the 
debtor is found. It proceeds yet further, 
and talies cognizance of torts and injm-ies to 
persons and property without the realm, both 
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uiion the high seas and in foreign counti'ies, 
upon the ground that they are not local, but 
arise wherever the pai'ty resides. And in 
this respect it seems to have adopted the doc- 
trines of the civilians. Hub. de Foro Compet. 
p. 731, § 57. It is utterly impossible to recon- 
cile the decisions of the courts of common 
law with the construction of the statute of 
15 Rich. II. c. 3, hero stated, or indeed with 
any other consti-uction warranted by the 
words of tlie statute or by consistent prin- 
ciples of interpretation. 

Let us now proceed to consider these vaii- 
ous decisions. And, in the first place, it is 
held, that the admiralty has no jurisdiction 
over matters done upon land in foreign parts. 
4 Inst. 134, 139. It ought to be observed, 
that tlie admiralty never did daim, as of 
right, the cognizance of torts or injuries in 
rem or in personam in foreign countries, nor 
of contracts made there, which wei*e not of 
a maritime nature. It may sometimes have 
entertained suits of a different kind; but the 
limit, which upon principle it has prescribed 
to itself, has been to decline all jurisdiction 
except of foreign maritime contracts.-' The 
principal ground, upon which the common 
law proceeds to enforce this restriction, is 
that by the statute of 13 Richard II. c. 5, 
the admiralty is confined to things done up- 
on the sea. It has been already submitted, 
that this is not a necessary consti'uction, for 
the principal object of that statute was to 
prevent the admiralty from intermeddling 
with tilings done within the realm, and that 
it did not mean to abridge its ancient right- 
ful jurisdiction, but left it as it was in the 
time of Edward III. It is incontrovertible, 
that at that period the admu.*alty had cogni- 
zance of foreign maritime conti-acts, for in the 
ordinance of Edward I. at Hastings (ah'eady 
quoted), it is given in express terms. Gierke, 
Prax. 143, 144. So reasonable did it in fact 
appear to allow this jurisdiction as to foreign 
contracts, tliat there is a string of adjudica- 
tions each way. In De la Broche v. Barney 
(31 Eliz.) 3 Leon. 232, upon a suit in the ad- 
miralty, upon an obligation supposed to be 
made and delivered in France, the whole 
com't held in effect, that the admiralty had a 
concmTcnt jurisdiction with the common law 
over foreign conti-acts. This docti"ine was 
atfirmed in Fm*nes v. Smith (11 Car.) 6 Yin. 
Abr. p. 517, pi. 3; 1 Rolle, Abr. 530, 1, 39. 
And see Spanish Ambassadour v. Plage, 
Moore, 814; and Slany v. Cotton, 2 Rolle, 
4SG. And notwithstanding divers intermedi- 
ate contrary cases (Tomliuson's Case, 12 Coke, 
104; 4 Inst 139; Palmer v. Pope, Hob. 79, 
212; Bridgman's Case, Id. 11, Moore, 918; 
Anon., 2 Brownl. & G. 16; Jennings v. Aud- 
ley, Id, 30; Hob. 79, 213; Tourson v. Tom-- 



^^ Upon this ground, tlie cases of Spanish 
Ambassadour v. Points, 2 Bulst. 322, 1 Rolle, 
133: Don Alonso v. Cornero, Hob. 212, 2 
Brownl. & G. 29; and Empringbam's Cose, 12 
Goko, 84,— may, consistently with the rightful 
claims of the admii*alty, be held good law. 

7EED.0AS. — 2S 



son, 1 Rolle, 80; S. P., 2 Brownl. & G. 34), 
it was again, after solemn debate, deliberate- 
ly held in Tucker v. Cappes, 2 Rolle, 492, 497; 
it was conceded in the agreements of the 
judges in 1575, and of the twelve judges 
in 1G32;=- it was again debated in Cremer 
V. Tookley, Godb. 385; Latch, 188; and, 
finally, in the last cases reported in the books, 
was denied, and the point of jurisdiction ad- 
judged against the admiralty (Ball v. Tre- 
lawny, Cro. Car. 603; JTm-ado v. Gregory, 'l 
Vent. 32; 1 Lev. 207; 2 Keb. 511). In this 
conflict of opinion, it may not be unfit to 
entertain such a doctrine, as comports best 
with the principles, which bught to regulate 
the subject Considering then, that the ad- 
miraltj- from the highest antiquity had this 
jurisdiction; that it was the only court, 
which, as the law was then understood, could 
enforce foreign conti*acts; that tlie statute of 
Richard was made on a special occasion, to 
checiv the encx-oachments of the admiralty; 
that the language of that statute, "choses 
faits sur la mer," may well admit the in- 
terpretation asserted by the admiralty, viz. 
such things as are of a maritime nature, 
and more especially, as that was the right- 
ful usage of the admu'alty in the reign of 
Edward HI., which is incorporated into the 
very exception of the statute; considering 
also that the admiralty continued to exercise 
that authority for two centuries after the 
passage of the statute, and that there is a 
gi'eat weight of common law authority in its 
favor, it does not seem unfit to hold, that tlie 
admiralty has cognizance of all foreign mari- 
time conti-acts. There is this additional cir- 
cumstance of gi-eat imp'ortance, that it is the 
only construction, upon which whole classes 
of cases, still aclmowledged to be within the 
admiralty jmisdiction, can be sustained or 
reconciled with principle. I allude to the 
right to entertain suits, 1. To enforce, the 
judgments of foreign admiralty courts. 2. 
To proceed in rem upon bottomry bonds exe- 
cuted in foreign parts. In neither case can 



**In the agreement of 1575, it stands thus: 
"That the judge of the admiralty, according 
to such ancient order, as hath been taken by 
King Edward I. and his council, and accord- 
ing to the letters patent of the lord high ad- 
miral for the time being, and allowed by other 
kings of the land ever since, and by custom 
time out of memory of man, may have and 
enjoy cognition of all contracts and other 
things, rising as well beyond as upon the sea, 
without let or proliibition." In the agreement 
of 1632, it stands thus: "If suit be commenced 
in the coiii't of admiralty upon contracts made, 
or other things personally done, beyond or upon 
seas, no prohibition is to be awarded," Zouch, 
121, 122; Exton, 443. So much, indeed, was 
the right to entertain suits upon foreign mari- 
time contracts deemed as of course in the ad- 
miralty, that in Gierke, Prax. tit. 41, the mode 
of proceeding is pointed out without any inti- 
mation of doubt "Aliquando etiam factor, vel 
negotiorum tnorum gestor in partibus trans- 
marinis, signavit tibi quaedam bona ad tuum 
usum vol eonimodum, alius tamen ea detinet,. 
vel injuste occupat, in his casibus obtinere potes 



warrantum," iScc. &e. 
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there be the slightest pretence, that the 
things are "done upon the sea," or "arise upon 
the sea," in the sense affixed to these terms 
by the common lawyers. Yet in both these 
cases the authority of the admiralty has been 
admitted iu the most ample manner (Com. 
Dig. "Admiralty," E, 10, 17), and in a recent 
case of bottomry triumphantly upheld against 
every objection (Menetone v. Gibbons, 3 Tei"m 
R. 267). These melancholy remains of its 
former splendor stand upon the ancient 
foundations of the admiralty before the reign 
of Richard 11., and if they have survived the 
assaults of enmitj^ and time, it is because the 
principles, on which they rest, are solid and 
immovable.^ In the second place, it is held 
that the admiralty has no jurisdiction, where 
the contract is made at sea to be executed 
upon land. One reason of this is said to be, 
that in such cases, the courts of common law 
may entertain suits, and where they can, 
they exclude all other courts. 4 Inst. 142; 
Anon., 2 Brownl. & G. X6; Thomlinson's Case, 
12 Coke, 104; Tucker v. Oappes, 2 Rolle, 492, 
407; Com. Dig. "Admiralty," F, 5, 6; Hale, 
Hist. Com. Lnw, 31; 3 Bl. Comm. 106. 

The doctrine, that the admiralty is ousted 
by a concuiTent jurisdiction of the common 
law, would, if true, completely destroy its 
iiuthority in all cases, except of prize; for, 
in all others, the common law has now ac- 
■quired or claimed a concurrent jurisdiction. 
It cannot, therefore, be maintained. There 
would be a much stronger reason for contend- 
ing, upon sound principles, that, where the 
admiralty possessed jmusdiction, the common 
law ought to be excluded. As little founda- 
tion is there for the suggestion, that this Is 
a proper construction of the statute of 15 
Rich. II., c. 3. Contracts made at sea cer- 
tainly "arise" there in the sense of the term 
assumed by the common law, and the admi- 
X'alty jm'isdiction ought tlu'refore to attach. 
And so the com*t, in an anonymous case in 
Cro. Eliz. 685, held, and said, that when the 
original cause ariseth upon the sea. and oth- 
er matters happen upon the land depending 
upon the original cause, those matters, al- 
though done upon land, shall be tried in the 
admu'alty; and this decision was approved 
in a still later case.^' Nevertheless, against 

^ One argument, and indeed a principal one, 
urged by Lord Coke against the admiralty ju- 
risdiction over foreign contracts, is. that they 
are cognizable by the court of the lord consta- 
ble and marshal, commonly called the "Court 
of Chivah-y." This argument is a full illustra- 
tion of Mr. Justice Buller's remarks on Lord 
Coke's (4 Inst. 134), respecting the admiralty. 
By the statute of 13 Rich. 11. c. 2, the juris- 
diction of the court of the lord constable and 
marshal is expressly limited to conusance "of 
contracts and deeds of arms and of war out 
of the realm, and also of things which touch 
war within the realm." Hence it is very clear, 
that it has cognizance of such contracts only 
as touch deeds of arms and war (Zouch, 119; 
2 Hale, P. C. 33; 3 Bl. Comm. 68); and con- 
sequently its jurisdiction over all other foreign 
contracts is excluded. 

'* Spark V. Stafford, Hard. 183. In this case, 
there was a suit in the admiralty by the mas- 



the words of the statute and the reason of 
the thing, the courts of common law have 
not hesitated to disavow this at least con- 
sistent docti'ine. It is in the next place held, 
that if a contract be made at sea upon a sub- 
ject not maritime, or be under seal, or be 
afterwards sealed upon land, the admiralty 
has no jurisdiction. Bridgman's Case, Hob. 
11, Moore, 918; Palmer v. Pope, Hob. 79, 
212; 3 Salk. 23. Consistently witli the in- 
terpretation put upon the statutes of Rich- 
ard H., by the common law, these distinc- 
tions ought not to prevail, for the conti-acts 
"arise" upon the sea, and are "things done 
upon the sea;" and there is not a word in 
the statutes annexing any qualification, as 
to the nature, objects or form, of the things 
done upon the sea. And so is the opinion 
held by Lord Holt in Collins v. Jessot, 6 
jSlod. 155, where he assei'ts, that the admi- 
ralty has jurisdiction in respect to the local- 
ity of the cause of action, let tlie natm-e of 
the action be what it will. The doctrine, 
however, which we are now considering, 
abandons this test of jurisdiction, and so far 
as it regards the nature of the contract, 
maritime or not, rests wholly upon the ex- 
position of the statute asserted by the admi- 
ralty; and is inadmissil^le in every other 
view. As to the eftect of a seal in ousting 
the jm-isdietion, we shall have occasion more 
fully to consider it hereafter. 

Another and leading principle, asserted at 
common law, is, that the admiralty hath no 
jurisdiction, though the thing be done or 
happen at sea, if the original of the act was 
upon land. Hence, it is held, if a contract 
be made at land for any maritime business 
or thing, to be performed upon or beyond 
the seas, and there be a breach upon or be- 
yond the seas, the cognizance belongs exclu- 
sivelj' to the common law. This, it is said, 
is a necessary result from legal principles, for 
the conti-act and broach are both requisite 
to maintain an action, and as both ai'e not 
"done or made upon the sea," the admiralty 
cannot claim any jurisdiction. ' It would be 
a waste of time to go over the different cases 
in the books, in which, upon this ground, 
prohibitions have been granted on account 
of suits in the admiralty on charter parties, 
affreightments, and other maritime contracts. 
With a few exceptions they are ranged on 
one side, and in jioneral state the decision 
without condescending to illustrate it by any 
reasons or argument. 4 Tnst. 134, 138, 139; 
Anon., Moore, 450; Bylota v. Pointel, Dyer, 
159; Bend. &, D. 58; Johnson v. Brake, 1 

ter of a ship against the owner, to recover the 
amount of a ransom for the ship, which was 
taken at sea by pirates, and the ransom money 
was paid hy the master on land. Of course 
the suit was upon an implied contract of the 
owner arising jfrom a payment on land for his 
benefit. The court denied a prohibition, "be- 
cause the original cause of action arose upon 
the sea, and whatever followed was but ac- 
cessary and consequential, and therefore well 
determinable in the court of admiralty." See, 
also, Godfrey's Case, Latch, 11. 
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.Keb. 176; Menyweatber v. Moimtford, 3 
Keb. 552; Fleminge v. Yate, 1 RoUe, 410, 
S Bulst 205; Cappes' Case, 2 RoUe, 492, 497; 
Slany v. Cotton, Id. 486; Cradock's Case, 2 
Brownl. & G. 37; Leigh y, Burley, - Owen, 
122; Spanish Ambassadoiir v. Jolliff, Hob, 
78; Hawlseridge's Case, 12 Coke, 129; Hoare 
V. Clement, 2 Show. 338; Burton v. Fitzger- 
ald, 2 Sti-ange, 1078; Justin v. Ballam, 1 
Salk. 34; 6 Vin. Abr. p. 52G, pi. 15, 16. This 
doctrine affects to be founded upon a strict 
<:onstruction of the statutes of Richard IL, 
because the contract "arises" on land. It is 
-curious to observe the inconsistencies of the 
common law courts on this subject ' In the 
first place, the admiralty has no jurisdiction 
of contracts made at sea to be executed up- 
on land, because, though the conti-acts arise 
at sea, yet the performance, which is the 
principal thing, is to be on land. In the 
second place, the admiralty has no jurisdic- 
tion of contracts made on land to be execut- 
ed at sea, because the contracts arise on land, 
and the performance at sea, though a. prin- 
cipal thing, ought not to oust the common 
law, whose jurisdiction attached upon the 
contracts. Upon what principle is it that 
the common law assumes jurisdiction in the 
one case or the other? Where the breach or 
the performance of the contract is upon or 
beyond the seas, no foreign venue can be 
laid, and no jmy can come to try the issue 
joined upon such fact And for this reason, 
fls we have seen, the com'ts of common law 
formerly declined jurisdiction of such causes, 
because done without the realm. Besides, 
whatever may be the place of the contract 
the action, plea or querele "arises" from the 
subsequent facts done upon the seas, "a fine 
omnis oritur actio;" and of the action, plea, 
or querele, the admiralty ought at all events, 
to have cognizance. The proper jm-isdiction 
■of the courts of common law is of things 
done within the bodies of counties, and its 
further enlargement by means of fictions, 
-can be considered only as ingenious subter- 
fuges and devices, to amplify their powers. 
The only gi-ound of principle, upon which 
these courts can stand on this point must 
Tje, that the cognizance of any one matter of 
fact within the county draws after it the 
cognizance of all others, as incidents to the 
exercise of this right (Tremoulin v. Sands, 
•Comb. 462; 4 Inst 142; Co. Litt. 261); and 
in this view, that it is perfectly immaterial, 
whether the jm-isdiction vest by the making, 
the performance, or the breach, of the con- 
tract within the county; or that personal 
contracts, pleas and actions, have no locality, 
and "arise," and may (as the civilians hold) 
be enforced, wherever the party or his prop- 
erty is found. In either view, the same rea- 
soning must apply equally to the admiralty 
and entitle it to all the jurisdiction, which 
it has ever claimed as of right. Zouch, 104. 
And in respect to mariners' wages, Lord 
Mansfield (Howe v. Nappier, 4 Bm-rows. 1944) 
■evidently adopts the former construetiju, as 



indeed it had been held before (Coke v. 
Cretchet 3 Lev. 60). He says, "There (i. e, 
in cases of wages) the conti-act is only a 
memorandmn fixing the rate, and ascertain- 
ing the wages, but the service at sea is the 
principal matter in consideration. The gist 
and foundation of the action (in the admiral- 
ty) is the mai'ine service." See 3 Bl. Comm. 
106; Abb. Shipp. pt 4, c. 4, § 1. And why, 
in the case of a charter party, bill of lading, 
or other maritime contract is the doctrine 
less true? The service or other act is at 
sea, and the gist or foundation of the action 
is tJUe marine transportation or other service, 
neglect or injury, and the contract is but 
collateral to the action. Molloy, bk. 2, c. 2, 
§g 2, 13; 1 Hagg. Adm. 226; This principle 
was forcibly pressed by Noy in the interest- 
ing case of Tucker v. Cappes, 2 Rolle, 497, 
and was in part adopted 'by the court It 
was in effect held by Mallet X, in Wood- 
■\vard V. Bonithan, T. Raym. 3, and was sol- 
emnly supported and adjudged in Coke v. 
Cretchet 3 Lev. 60. See 2 Brown, Adm. 86. 

Much, indeed, tliat might be properly urged 
on this head, has been anticipated in another 
place. It has been already shown; 1. that in 
reason and law a contract may be said to 
"arise," as well where it is executed, as where 
it is made; 2. that contracts made at land, 
to be executed at sea, were joriginaUy within 
the admiralty jm-isdiction; 3. that contracts, 
pleas and quereles, whereof part of the facts 
arise on land, and part at sea, may well sup- 
port a concui'rent jm-isdiction of the common 
law and the admiralty, since, in respect to 
each, a principal matter arises within its 
cognizance; and 4. that this construction is 
consistent with the words ot the statutes of 
Richard IL, and avoids aU the incongruities 
of the decisions of the common law. These 
•doctrines are yet further suppox-ted by au- 
thority. By the statute of 32 Hen. VHI., c. 
14, cognizance was expressly given to the ad- 
miralty over charter parties and affreight- 
ments within the purview of that act. Zouch, 
106; Prjmne's Animad. 121, 122. In the 
agreement of the judges in 1575, and again in 
that of the twelve judges in 1632, the admiral- 
ty jm-isdiction in these cases is admitted in 
the most ample and explicit manner.^' To the 

"The clause in the agreement of 1575 has 
been already quoted. In that of 1632 are the 
following: "If suit be before the admiral for 
freight or mariners' wages, or for the breach 
of charter-parties for voyages to be made be- 
yond the seas, though the charter-parties hap- 
pen to be made within the realm; and though 
the money be payable within the realm, so as 
the penalty be not demanded; a prohibition is 
not to be granted. But if suits be for the pen- 
alty, or if the question be made, whether tlie 
charter-party be made or not, or whether the 
plaintiff did release or otherwise discharge the 
same within the i-ealm, that is to be tried in the 
king's court at Westminster, and not in the 
king's court of admiralty, so that first it be de- 
nied upon oath, that the charter-party was made, 
or a denial upon oath tendered." "If suit shall 
be in the court of admiralty for building, amend- 
ing, saving, or necessary victualling, of a ship. 
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i"ormer agi'eemont Lord Coke lias made some 
objections, which are not probahly well found- 
ed (4 Inst. 135); but to the latter no objec- 
tions can apply, unless we are to deem the 
opinions of a single ju^ge, or a single court, 
of more weight than the opinions of the 
twelve judges,^* delivei-ed after solemn de- 
bate and deliberation before the king's coun- 
cil, upon this very contest as to jimsdiction, 
and designed to deliver the subject from the 
endless controversies, to which it seemed 
doomed by the shifting adjudications of the 
rival com-ts. See 2 Brown, Adra. 77. The 
ordinance too of parliament, made during the 
commonwealth, (in 1G48) completely confirms 
this jmisdiction in its full extent.*^ 

Nor do these autliorities stand alone. They 
are coiToborated by tlie early practice ^of the 
admiralty, immediately after the passage of 
the statutes of Richard; by the recognition 
of that practice in the courts of chancery and 
common law, in granting commissions of ap- 
peal and writs of procedendo and consulta- 



against the ship itself and not against any party 
by name, but such as for his interest makes 
liimself a party, no prohibition shall be granted, 
though this be done within the realm." If it 
were pertinent we could liere explain the re- 
strictions in tliese causes, but it would occupy 
too much time. 

*° They are at least of as great weight, as the 
resolutions of the judges on a like occasion in 
the Articuli Cleri (3 Jac), which, though not en- 
acted in parliament, nor adjudged in any cause 
pending in court, Lord Colie himself declares, 
"being resolved unanimously by all the judges of 
England and baroiis of the excliequer, are for 
matters of law of the highest authority, next 
unto the court of parliament." 2 Inst. 618. Sir 
Lfcoline Jenliins has remarked, that the agree 
ment of the judges in 1632, "was punctually ob- 
served as to the granting and denying of pro- 
hibitions, till the late disorderly times (meaning 
the times of the usurpation) bore it down, as an 
act of prerogative, prejudicial (as was pretend- 
ed) to the common Jaws and the liberty of the 
subject." And tlie same articles were, in sub- 
stance, re-enacted in the ordinance of parlia- 
ment, in 1648, given in the next note. Sir L. 
Jenkins* Works, Argumt. etc., p. 81. 

"This ordinance is given at large from Sco- 
bell's CollecTion (147) in Mr. Hiill's valuable 
translation of Gierke, Pi-ax. 24. The iirst sec- 
tion, after reciting the public inconvenience to 
trade througli "the uncertainty of the jurisdic- 
tion in maritime cases," enacts "that the court 
of admiralty shall have cognizance and jurisdic- 
tion against the ship or vessel with the tackle, 
apparel, and furniture thereof, in all causes 
which concern the repairing, victualling, ami 
fiu'nishing provisions, for the setting of such 
ships or vessels to sea; and in all cases of bot- 
tomry, and likewise in contracts made beyond 
the seas concerning shipping or navigation, or 
damages happening thereon, or arising at sea 
in any voyage; and lilcewise in all cases of chaj.-- 
fer-i>arties, or contracts for freight, bills of lad- 
ing, or mariners' _ wages, or damages in goods 
laden on board ships, or other damages done by 
one ship or vessel to another, or by anchors or 
want of laying of buoys, except always that 
the said court of admiralty shall not hold pleas 
or admit actions upon any bills of exchange, or 
accounts betwixt merchant and merchant or 
their factors." This ordinance was made per- 
petual by another in 16:>4, but it fell with the 
other acts of the commonwealth upon the res- 
' oration of Charles II. 



tion in the respective reigns of Richard IT., 
Hem-y IV., Henry VIII., Elizabeth, James I., 
and Charles I. (Exton, cc. 7-9, pp. 338-394; 
Spanish Ambassadour v. Plage, Moore, S14); 
by .subsequent common law decisions scat- 
tered in the reports (Tasker v. Gale, 6 Tin. 
Abr. p. 527, pi. 19, 21. And see Godfrey's 
Case, Latch, 11; Smith v. Tilly, 1 Keb. 712); 
and lastly, by the unifonn language of the 
commissions x)f the lord high admiral, grantc d 
since the statutes of Richard II., which confer 
the most ample jm-isdictiou over all maritime 
contracts.'"' 
There is also an exception to the doctrine, 
i which* we have been considering, (viz. that 
' the admiralty hath no jurisdiction, where the 
contract is made at land, although to be exe- 
cuted at sea) which is wholly irreconcilable 
with the coustruction attempted to be given 
by the common lawyers to the statutes of 
Richard II., and with every general princi- 
ple, for which they contend. I allude to the 
acknowledged right of the admiralty to en- 
tertain suits for mariners' wages. The his- 
tory of this exception is highly instructive; 
av(\ cannot be studied with too much atten- 
tion by those, who are in search of the true 
exposition of the statutes of Richard II., and 
the I'ightful jurisdiction of the admiralty. 

It was at first held, that the admiralty had 
no jurisdiction over mariners' wages, be- 
cause the contract was made on land. Dyer, 
p. 159, note 38. And the eai'liest case in the 
Reports, in which the jurisdiction was af- 
firmed, is in the 19th year of -Tames I. 
Anon., AYiach. 8. A prohibition was there 
prayed for and denied, "because he did not 
sue his prohibition in due time, viz. before 
a judgment given in the admiralty court, 
which in point of discretion they disallowed; 
and also these are poor mariners, and may 
not be delayed of their wages so long, and, 
besides, they may all join in a libel in the 

^* Zouch (92) has given a copy of the important 
clauses of one of those commissions. It au- 
thorizes the admiralty "to hold conusance of 
pleas, debts, bills of exchange, policies of assur- 
ance, accounts, charter parties, eon ti'aetions, bills 
of lading, and all other contracts which may any 
ways concern moneys due for freight of ships 
hired and let to hire, moneys lent to be paid be- 
yond the seas at the hazard of the lender, and 
also of any cause, business or injury whatsoever 
had or done in or upon or through the seas, or 
public rivers or fresh waters, streams, havens, 
and places subject to overiloAving whatsoever 
within the flowmg and ebbing of the sea, upon 
the shores or banks whatsoever adjoining to 
them or either of them from any of the said first 
bridges whatsoever towards the sea throughout 
our kingdoms of England and Ireland, in our 
dominions aforesaid, or elsewhere beyond the 
seas, or in any ports beyond the seas whatso- 
ever." And see collection of sea laws (chapter 
2, Malyne, Lex. IMerc. p. 47). The clause in 
this commission, as to jurisdiction on the shon^, 
would seem to refer to the meaning of the word 
"maritime," as stated in Hawkeridge's Case, 12 
Coke, 129, where it is said that "maritima est 
super littus, or in portu maris." Even Lord 
Hale felt himself bound to admit the antiquity 
of these claims of the admiralty, while h^ en- 
deavored to evade tlie force of the argument. 
Justice V. Brown, Hard. 473. 
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adniiral's court, but, if they sue here, they 
must bring their actions several, and there- 
fore it is sood discretion in the court to deny 
tlie prohibition." This decision, founded up- 
on compassion and laches, does not seem to 
have been readily acquiesced in, for in "Wood- 
ward V. Bonithan, T. Raym. 3, the court held, 
that mariners' wages were not sueable, in 
the admiralty. Soon after this tlie courts 
sustained the jurisdiction in various cases, 
although constantly contested (Anon., 1 Vent. 
146, 343; Alleson v. Marsh, 2 Vent. 181; 
King v. Pilie, 2 Keb. 779); and from that 
period, this "sufferance," as Keeling, C. X 
(Smith V. Tilly, 1 Keb. 712), calls it, became 
general, and gradually ripened into a right, 
which has ever since, in cases of ordinary 
hire, remained undisputed. 

The grounds, upon which this exception 
has been supported, remain to be considered; 
and the different reasons, which have been 
assigned by different judges, may be ar- 
ranged under the following heads:— 1. That 
it is more convenient for seamen to sue in 
the admiralty, because they may all join in 
one suit. Anon., 1 Vent. 146; Wells v, Os- 
mond, 6 Mod. 238, 2 Ld. Raym. 1044; Clay 
v. Sudgrave, 1 Salk. 33, 1 Ld. Raym. 576; 12 
Mod. 405; Howe v. Nappier, 4 Biutows, 1944; 
Ross V. Walker, 2 "Wils. 264; Anon., 8 Mod. 
279; Mills v. Gregoiy, Sayer, 127. 2. That 
by the maritime law, if the ship perish by 
tlie mariners' default, they are to lose their 
wages; which (it should seem from this rea- 
son) would be otherwise due at common law- 
Anon., 1 Vent 146. 3. That the true reason 
Is, that though the contract be made on land, 
yet the ship is made liable for the wages. 
Wells V. Osmond, 6 Mod. 238, 11 Mod. 31, 2 
Ld. Raym. 1044; Clay v. Sudgrave, 1 Salk. 
33; Hook v. Moreton, 1 Ld. Raym. 397; Ross 
V. Walker, 2 Wils. 264. 4. That mariners' 
wages grow due to them for labor or service 
done at sea, and the charter and contract 
at land is only to ascertain their rate. Coke 
V. Crotchet, 3 Lev. 60; Howe v. Nappier, 4 
Burrows, 1944. 5. That it is not on account 
of the service done at sea, but because they 
are mariners, and the suit is for mariners' 
wages; and therefore, if the service be done 
in port, and the voyage be abandoned, tlie 
maiiners may still sue for their wages in the 
admiralty. Wells v. Osmond, 6 Mod. 238, 
11 Mod. 31, 2 Ld. Raym. 1044; S. P., Anon., 
1 Vent 343; Mills v. Gregory, Sayer, 127. 
That the jurisdiction of the admiralty over 
mariners' wages is an ancient concurrent 
jurisdiction, as ancient as the constitution 
itself. Brown v. Benn, 2 Ld. Raym. 1247; 
S. r., Queen v. London, 6 aiod. 205. 7. That 
it is expressly against the statutes of Rich- 
ard II.; and is a mere indulgence, and is 
now grounded upon the maxim "quod com- 
munis error facit jus" (Clay v. Snelgrave, 1 
Ld. Raym. 576, 1 Salk. 33; 12 Mod. 406), and 
nothing but constant practice affirms it (Opy 
T. Adison, Id. 38; 1 Salk. 31; Day v. Searl, 
Cunn. 32; 7 Mod. 206); and it is not de jure, 
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but by indulgence (Ewer v. Jones, 2 Ld 
Raym. 934; Day v. Searl, Cunn. 32; 7 Mod. 
206; Ridg. 53; 2 Barnard, 419). 

A short review of these reasons may not be 
without use. As to the first, it cannot of it- 
self furnish any solid ground for vesting a 
jurisdiction otherwise imauthori?e.l. It is an 
argument merely ab inconvenienti; and, be- 
sides, the jurisdiction exists equally, whether 
one or many mariners sue. iUleson v. Marsh, 
2 Vent. 181; Hook v. Moreton, 1 Ld. Raym. 
307. The second is founded upon. a suppo- 
sition, that the common law would, in the 
given case, decide differently from the mari- 
time law, which is not true. The third is 
not universally true, or rather does not uni- 
versally apply, for a suit may be maintained 
for mariners' wages in the admiralty, as 
well in personam, as in rem. It is an entire 
mistake, that its jurisdiction is in general 
limited to proceedings in rem. Alleson v. 
Marsh, 2 Vent 181. The fourth is in direct 
hostility to the construction of the common 
law, as to all other maritime contracts, and 
if correct, furnishes a complete recognition 
of the general doctrine of the admiralty. 
See Abb. Shipp. p. 4, e. 4, § 1. The fifth is a 
virtual contradiction of the fourth, and puts 
the jurisdiction upon the personal privilege 
of the parties, not upon the nature or the 
place of the service done, a distinction at war 
with the statutes of Richard, and not easily 
reconcilable with the case of Ross v. Walker, 
2 Wils. 264. The sixth reason is undoubted- 
ly well founded, and is a complete answer to 
the laborious commentaries of Lord Coke. 
But the reason is in itself of no weight, un- 
less it is admitted, that the statutes of Rich- 
ard 11. were not intended to abridge any part 
of the original rightful jurisdiction of the ad- 
miraltj^ but only to check its usurpations 
over contracts made at land unconnected 
with maritime business. In this view it has 
a most important bearing. The seventh and 
last reason is indeed extraordinary. It may 
be truly observed, in the pointed language of 
Mr. Douglas C^V'ilkins v. Carmichael, 1 Doug, 
p. 101, note 1), "surely it is not consonant to 
legal principle to hold, that any usage or com- 
m.on erroi* can abrogate a statute to any 
piirpose, or give legality to what an act of 
parliament expressly prohibits." It may be 
added, tliat all these reasons, except the 
fourth and sixth, have not the slightest con- 
nection with any possible construction of the 
statutes of Richard II.; and the fourth and 
sixth, if they are correct in principle, sustain 
the whole superstructure of the admiralty 
jurisdiction over all maritime contracts. 

In respect also to mariners' contracts, cer- 
tain distinctions seem to prevail at common 
law. which ai-e as pm'ely arbitrary and irrec- 
oncilable with sound principle, and the stat- 
utes of Richard 11., as any, which have been 
mentioned. I allude to the distinctions, that 
although mariners may sue in the admiralty 
for their wages for services wholly rendered 
I in port, or in navigating from port to port 
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within the realm (Wells v. Osman, 2 Ld. 
Raym. 1044; (> Mod. 238; MiUs v. Gregory, 
Sayer, 127; Anon., 1 Yent 343; 2 Brown, 
Adm. Append. 533), and this, as well where 
the conti'act is in writing as by parol, pro- 
vided it be upon the usual terms and stipu- 
lations (Bennsv. Parre, 2 Ld. Raym. 120G; 
Anon., 8 Mod, 379); yet the master of the 
ship is not allowed, under any circumstances, 
to sue there for his wages (Ragg v. King, 2 
Strange. 858; Clay t. Sudgi-ave, 1 Salt. 33; 
1 Ld. Raym. 570; 12 Mod. 405; Read v. 
Chapman, 2 Sti-ange, 937; The Favourite, 2 
G. Rob. Adm. 232; Bayly v. Grant, 1 Salt. 
33, 1 Ld. Raym. 632; 12 Mod. 440), nor the 
mariners, if their conti-act be under seal 
(Palmer v. Pope. Hob. 79, 212; Opy v. 
Child, 1 Salb. 31; 12 Mod. 38; Day v. 
Searle. 2 Strange, 968; 7 Mod. 206; Cunn. 
32; Ridg. 53; Howe v. Nappia.% 4 Bm-rows, 
1944), or contain any unusual covenants or 
stipulations. The reason of the distinction 
as to the master is said to be, that the mai'i- 
ners are presumed to conti'act upon the cred- 
it of Uie ship, and tlie master upon the per- 
sonal credit of owner; a reason altogether 
gratuitous, for the credit is in fact as much 
given to the owner in the one case as in the 
other. And Mr. Abbott justly observes, that 
'it is difficult to distinguish the case of the 
master from that of the persons under his 
command; the nature and place of the serv- 
ice, and the place of the hiring, are in both 
cases usually the same," Abb. Ship. pt. 4, 
c. 4, § 1. And there have been cases, even at 
the common law, where the distinction has 
been doubted and denied. See cases cited in 
Clay V. Snelgrave, 1 Ld. Raym. 578; 12 Mod. 
405; King v. Pike, J. Keb. 779; Smith v. 
TiUy, 1 Keb. 712; Barber v. Wharton, 2 Ld. 
Raym. 1452; 16 Yin. Abr. 438, pi. 35; 2 
Brown, Adm. 89, 95, 104. 

The next distinction, as to the contract's 
being imaer seal, is no where very fully ex- 
plained. In Brldgeman's Case, Hob. 11, it is 
said to be, because an obligation takes its 
course and binds according to the common 
law, which would seem to be no reason at 
all. A more plausible reason is, that the civil 
law requires two witnesses to prove a sealed 
instrument,^' whereas the common law re- 
quires but one. See Howe v. Nappier, 4 Bur- 
rows, 1944; Menetone v. Gibbons, 3 Term 
R. 267; Smart v. Wolff, Id. 323; and Buller, 
J., Id. 348. Assuming this statement to be 
con-ect, as to the admiralty practice, it ought 
not to oust the jurisdiction, but to induce the 
courts of common law, by proper process, to 
compel a conformity with their own rules. 
Richardson v. Disborow, 1 Yent. 291; 2 Poth. 

'' The civil law never requires two witnesses, 
nor indeed any witness, unless the execution of 
the deed is denied by tiie party on oath, which 
very rarely can happen. In this respect it holds 
the eliancery rule, that if any fact be denied in 
the defendant's answer on oath, his denial shall 
prevail, unless disproved by two witnesses, or one 
witness, and very strong corroborative circum- 
stances. 



Obi. 278, etc., translated by Evans. Besides, 
the libel is for the service at sea, and the seal- 
ed conti'act comes in collatei'ally, or in the de- 
fence; and if the admiralty have jmisdiction 
over the subject matter, ithas also jurisdiction 
of all the incidents; and, in such case, though 
a question arise proper for the common law, 
yet we are told the admiralty may try it. 
Ti'emoulin v. Sands, Comb. 462, 12 Mod. 144; 
Menetone v. Gibbons, 3 Term R. 267. Anoth- 
er reason has been adduced, viz. that the ad- 
miralty is not a. com-t of record, and thei'e- 
foro, like tlie county court, it cannot hold 
plea of a specialty. Menetone v. Gibbons, S 
Term. R. 268; 4 Inst. 135. It is not to om- 
present piu-pose to inquire, how far this is 
ti'ue as to the county court; and if true, what 
is the foundation of the exception; Ibut in 
respect to the admiralty, notwithstanding the 
very positive assertions of Lord Coke, it is 
by no means admitted, that it is not a com-t 
of record. The common law definition of a 
com-t of record is, a court that hath authority 
to line and imprison. Salk. 2fX); 12 Mod. 
388; 1 Ld. Raym. 213; 3 Bl. Comm. 24; Bac. 
Abr. "Courts," B 2, p. 101. And accordingly, 
in Empringham's Case, 12 Coke, 84, it was 
held, that the admiralty had no power to fine 
and imprison, because it was not a com-t of 
record, and its proceedings were according 
to the com*se of the civil law. 4 Inst. 135. 
The same docti-ine had been previously held 
in Thomlinson's Case, 12 Coke, 104. and in an 
anonymous case (13 Coke, 52), and yet it was 
said in the last case, that by custom the ad- 
miralty might amerce* the defendant for his 
default at its discretion (19 Hen. VI. p. 7; 
Brown, Abr. "Admiraltie," 1). But surely this 
doctrine cannot be true; for it is perfectly 
dear, that the admu-alty from the highest 
antiquity, has exercised a very extensive 
criminal jurisdiction, and pimished offences 
by fine and imprisonment. The celebrated in- 
quisition at Queensborough, in the reign of 
Edward HI,, would alone be decisive. See, 
also, Com. Dig. Adm. D 1, 2, E 12, 13. And 
even at common law it has been adjudged, 
that the admiralty might fine for a contempt 
Anon., Styles, 171; Sparks v. Martyn, 1 Vent 
1; Gierke, Prax. tit 67; 2 Brown, Adm. 110. 
As to the other reason for its not being a 
com-t of record, viz. that it proceeds accord- 
ing to the course of the civil law, and that an 
appeal, and not a wi-it of error, lies from its 
decrees; they have no tiling to do with the 
question, for whether a com-t of record or 
not does not depend upon the form of pro- 
ceeding in any court Besides, the admiralty 
is expressly recognised as a com't of record 
in King Edward's ordinance at Grimsby, 
where it is said, "La cause estoit pour ce que 
I'admiral et ses lieutenants sont de record" 
(Exton, 27); and, in tha articles in the Black 
Book of the Admiralty, it is articulately de- 
clared, "Quod admirallus et locum tenentes 
sui sunt de recordo" (Gierke, Prax. 146; 
Rough, art. 39). But even admitting, that the 
admiralty were not a court of record, it would 
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Dot show tliat it liad no jurisdiction over 
sealed contracts; for tlie chanceiy is not a 
court of record, and yet it may clearly enter- 
tain suits on them.^ And, to apply a strong 
remark of Lord Kenyon (Menetone v. Gib- 
Ijong, 3 Term R. 267), if the admiralty has 
jurisdiction over the subject matter, to say 
that it is necessary for the parties to go 
upon the sea to execute the instrument (and, 
as I would add, to make an unsealed con- 
tract) borders upon ahsurditj'. Nor are the 
authorities uniform on this point. In Coke 
V. Cretchet, 3 Lev. 60; Clay v. Sudgi-ave, 
12 Mod. 406; Buck v. Atwood, 2 Sti-ange, 
761; and Gawne v. Grandee, Holt, pp. 49, 
50, pi. 6,— it was in effect held, that there was 
no difference between the contract's being 
by deed or by parol. 

' The other distinction, as to the conti*act con- 
taining unusual covenants and stipulations, 
is quite as unsatisfactory. It is said in its 
support, that if the contract for service be 
made upon terms and conditions differing 
from the general rules of law, the service 
alone cannot entitie a mariner to his wages; 
his right then must depend upon the perform- 
ance of the stipulated terms; and the con- 
sti'uction of the instrument containing those 
terms is a proper subject for the jm-isdiction 
of the courts of common law. Abb. Shipp. 
pt 4, c. 4, § 3. The construction of a written 
insti'ument is a proper subject for every court 
having cognizance of the subject matter; and 
tliis rule is equally as applicable to the ad- 
miralty, as to any other court The admiral- 
ty certainly has cognizance of written con- 
tracts in many cases, as of bottomry, and 
ransoms; and it was never yet heard of, that 
it had no right to put an interpretation upon 
these instruments. Even in relation to writ- 
ten contracts for mariners' wages, its juris- 
diction is not contested; and if wag^ are to 
be decreed, or denied, it is impossible for the 
court to do either, with justice, unless it 
looks into and constiTies the contract And 
it would be worse than idleness to contend, 
that the rules of construction are different in 
sealed and unsealed instruments. The other 
ground is more specious, but not more solid. 
It is not true, in any case, that the wages are 
due merely because the service is perform- 
ed. It must be performed according to the 
express stipulations of the parties, even in the 
usual form of the contract or according to the 
implied stipulations resulting fi'om the mari- 
time law, where that is silent, otherwise the 
wages will not grow due. And there is no 
more reason, why courts of common law 
should have the exclusive construction of 
written agi'eements of an unusual sort than 
of those upon the ordinary terms. Do these 
courts vainly imagine that the admiralty can- 
not construe maritime contracts with as much 
equity, sound principle, and good sense, as 



"In the United States courts, there could be 
no ground for this argument since all those 
courts are courts of recoi'd. 
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themselves? It is some pleasure to find, that 
the soimdness of this distinction has, at least 
in one case, been denied. Benns v. Pan'e, 2 
Ld. Raym. 1206. 

All these distinctions are entirely aside 
fi-om any constniction of the statutes of Rich- . 
ard; and if they are to be held as law, they 
ai-e limitations of judicial discretion in grant- 
ing "indulgences," which seem nearly allied 
to the maxim, "Sic volo, sic jubeo, stet pro 
ratione voluntas." See 2 Brown, Adm. 94, 
96, 104. 

It has been furtiier asserted, that the ad- 
miralty has jurisdiction, only when the par- 
ties have bound themselves in rem; for, if 
they have bound themselves personally, its 
jurisdiction is said to be ousted. Per Buller, 
X, in Menetone v. Gibbons, 3 Term R.* 267, 
270. And see Ouston v. Hebden, 1 WUs. 101. 
This docti'ine is not pretended to be founded 
upon the statutes of Richai'd. Yet it is dif- 
ficult to perceive, how it can be otherwise 
supported; and no adjudged case rests singly 
upon it Indeed, in the very case in which it 
was alluded to (viz. a maritime hypotheca- 
tion), the usual form of the instrument in- 
cludes a personal obligation or covenant 
All the forms, whicii have fallen under my 
notice, are of this nature, and the custom- 
ary instrument a bond, necessarily includes 
a personal liability. See the forms on Abb. 
Shipp. Append. Nos. 1-3; Glover v. Black, 3 
Burrows, 1394; Marsh. Ins. hk, 2, c. 1, p. 
733, etc., and Append. No. 5; 1 Magens, Ins. 
25; Molley, De Jur. Mai-, bk. 2, c. 11, § 12; 2 
Magens, 393; 3 C. Rob. Adm. 31. Yet it is 
conceded on all sides, that of maritimehypoth- 
ecations the admu-alty has jurisdiction. The 
case of mariners' wages also involves a per- 
sonal contract, and nothing is more common, 
than a libel against the master or owner in 
personam. In respect also to personal torts on 
the high seas, such as assaults and batteries, 
the process is necessarily in personam (2 
Brown, Adm. 106, 110, 396, 397), and the 
same process is familiarly applied in mat- 
tei-s of prize (Smart v. Wolff, 3 Term R. 323). 
So far indeed is it from being b-ue, that the 
admiralty has no right to proceed except in 
rem, that in former times, and down to the 
reign of James I., its proceedings were al- 
most altogether in personam, as they must 
still be, when the process in rem becomes 
inapplicable or inefacient. See Spark v. Staf- 
ford, Hard. 183; Gierke, Prax. passim; 2 
Brown, Adm. 396, 397. The dictum, which 
we are now considering, seems indeed to 
have no better or higher origin, than that of 
a mere inference from the position, that 
where the common law has jm'isdiction, the 
admiralty is excluded. 

We have now finished our review of the 
doctrines, which the courts of common law 
have held in the interpretation of the stat- 
utes of Richard II. It has been shown, that 
the decisions are not reconcilable with each 
other, or with the words of the statute, or 
I with any sound and uniform principle of 
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consti'uction. TJiere seems indeed some foun- 
dation for the declaration of Lord Holt (Hoop 
V. Mai-eton, 1 Ld. Eaym. 397), that "hereto- 
fore the common, law was too severe against 
the admh-alty;" and for the severe censure 
of the learned Dr. Browne, that these deci- 
■sions were founded "more in prejudice than 
in reason" (2 Brown Adm. 85); that they 
were "not founded in any system, nor fraught 
with any consistency;" and that they have 
"involved the subject in endless perplexity" 
<Id. 100). 

In addition to the considerations, which 
have already been submitted, against the 
common law interpretation of these statutes, 
there are no small difficulties, which still re- 
main behind. T^'hole classes of cases are yet 
within the acknowledged cognizance of the 
admiralty, which are at war with that inter- 
pretation, and can be sustained only upon 
the more liberal and consistent doctrines of 
the admiralty. I have already stated the cases 
of the execution of foreign sentences, and of 
foreign maritime hypothecations. These are 
not alone. Until a comparatively modem 
period, notwithstanding the statutes, the ad- 
miralty exercised undisturbed jurisdicuon 
.over petitory or proprietory suits (The Au- 
rora, 3 G. Rob. Adm. 13G; 2 Brown, Adm. 
114, etc.; Gierke, Prax. tit 42, 41); and it 
still continues, with the approbation of the 
common law, to entertain suits, 1. For pos- 
session of ships. 2. Upon couti'oversies 
among part owners as to the employment of 
ships, and 3dly, Stipulations made on land 
in causes pending in the com*t. This last 
class may properly be deemed a mere inci- 
dent to the cognizance of the principal cause; 
yet the common lawyers resisted it, as an in- 
fringement of the statutes, and it was not 
finally established in favor of the admiralty, 
until after a struggle for a century. 4 Inst 
135; Zouch, 125; Par v. Evans, T. Kaym. 
78; Degrave v. Hedges, 2 L<1. Eaym. 1285; 
Justice V. Brown, Hard. 473. But, as to the 
four remaining classes, the admiralty has 
had jurisdiction from the highest antiquity; 
and yet these are not "things done upon the 
sea." It is therefore a necessary inference, 
either that the common law interpretation is 
too narrow, and ought to be rejected; or that 
these authorities, still allowed to be exer-^ 
cised, are gross usurpations. That the latter 
construction is correct will not be affirmed t>y 
any pei-son, who has examined the subject 
with due diligence and candor. That the for- 
mer is dictated by general reasoning, piiblic 
convenience, and great weight of authority, 
will scarcely be denied. Nay even the prize 
jurisdiction imperiously demands a similar 
doctrine, at least so far as it is exercised 
over prizes captured in rivers, ci-eeks or ports, 
accessible to the sea; and on land by naval 
forces. Lindo v. Rodney, Doug. G13, note. 
See Hubbard v. Pearse, cited in Le Gaux v. 
Eden, Doug. 594, GOG. note. For whether, as 
seems the better opinion (Rob. Coll. Marit 
preface Yll.) the prize jm-isdiction be an iic 
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memorial and inherent atti-ibute of the ad- 
miralty, or depend upon the commissions is- 
sued from time to time dui-ing wars, the 
words of the statutes of Richard as much ap- 
ply to the prize as to the instance court 
And if the prize commission be evidence, 
that, notwithstanding the statutes, the comt 
may take cognizance of captures in creeks 
and ports, the ordinary commission of the ad- 
miralty is just as good evidence of tlie extent 
of its ordinai-y jiu-isdiction in the same 
places.'' It would seem to be a mistake of 
Lord Mansfield (Lindo y. Rodney, Doug. p. 
013, note 1) that the courts of common law 
never considered prize causes within the 
statutes, and that no ccnplaint ever was 
made respecting them. There are various 
cases in the books, which intimate a con- 
trai-y docti-ine (Willets v. Newport, 1 Rolle, 
250; Weston's Case, 2 Brownl. 11; Thermo- 
lin V. Sands, Oai-th. 423; Anon., March. 110; 
Anon., 12 Mod. 16; Shermonlin v. Sands, 1 
Ld. Raym. 271; Anon., 1 Vent 308), if the 
very elaborate judgment of his lordship, to 
prove the exclusive jui-isdiction in mattei-s of 
prize, were not of itself a strong proof, that 
nothing was before that time weU settled on 
the subject. Indeed an examination of the 
various doctrines, found in our common law 
reports, would not only confirm this state- 
ment, but would exhibit many stiange and 
cm-ious deviations from what would at the 
present day be deemed common place learn- 
ing in matters of prize. And it is very doubt- 
ful, whether, until a recent period, any such 
distinction, as a prize and instance side of 
the eomt, was known among the common 
lawyers. After some research, I have not 
been able to detect the slightest allusion to it 
in any report before the case of Lindo v. 
Rodney, Doug. 613, note. 

Considerations and consequences, like 
those, which have been mentioned, cannot 
but forcibly impress every one, who has ex- 
amined this subject with accm-acy and dili- 
gence, and lead to the conclusion (adopted by 
Dr. Brown) that the jurisdiction of the ad- 
miralty depends, or ought to depend, as to 
contracts, upon the subject matter, i. e. 
whether mai-itime or not; and as to torts, 
upon locality, i. e. whether done upon the 
high sea, or in ports within the ebb and flow 
of the tide, or not 2 Brown, Adm. 88, 90, 
110. Such is the limit of its jurisdiction, 
which the admiralty has sti-enuously assert- 
ed at aU times, notwithstanding a torrent of 
prohibitions has compelled it to yield its 
rights to superior authority. Even in our 
own times, it has vindicated some of its 
ancient claims (Veltliasen v. Ornisley, S^ 
Term R. 315; Smai-t v. Wolfie, Id. 323; 



In recent statutes, tlie prize jurisdiction is 
expressly given in ports and creeks; but the 
same jurisdiction was exercised by the admiral- 
ty before any statutes were made to this effect, 
as a part of its original powers. See Nabob of 
the Gai-natie v. East India Co., 1 Ves. Jr. 371, 
oJl. 
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Meuetone v. Gibbons, Id. 267; Ladbrooke v. 
•Crickett, 2 Term R. G49); and Dr. Brown 
lias pointedly observed, "If a. party should 
institute a suit in tbat coiu't on a charter 
■partj', for freight, in a cause of average and 
conti-ibution, or to decide the property of a 
ship, and be not prohibited, I do not see how 
the court could refuse to entertain them; 
and I have some reason to think, that tnis 
my opinion is supported by vei*y high au- 
thority." Sir Leolinc Jenkins has also ably 
pointed out the inconveniences to the public 
-and to trade, if the admiralty jurisdiction be 
evaded in fom* of the great branches of mari- 
time contracts. 1. As to foreign contracts, 
■or those made abroad. 2. As to mariners' 
wages, freight and charter parties. 3. As to 
building and victualling ships, and as to ma- 
terial men, i. e. those, who fm-nish materials 
or supply work for ships. And 4. As to dis- 
putes between part owners.^ Nor should it 
1)6 forgotten, that in the agreement of the 
twelve judges in 1632, these claims of the ad- 
miralty were most amply admitted and con- 
firmed« 

On the whole, the result of this examina- 
tion may t»e summed up in the following 
propositions. 1. That the jurisdiction of the 
-admiralty, until the statutes of Richard II., 
extended to all maritime contracts, wheth- 
er executed at home or abroad, and to all 
torts, injuries, and offences, on the high 
seas, and in ports, and havens, as far as the 
■ebb and flow of the tide. 2. That the com- 
mon law interpretation of these statutes 
4Lbridges this jurisdiction to things wholly 
and exclusively done upon the sea. 3. That 
this interpretation is indefensible, upon prin- 
ciple, and the decisions founded upon it are 
inconsistent and contradictory, 4. That the 
Interpretation of the same statutes by the 
admii-alty does not abridge any of its an- 
•cient jmisdiction, but leaves to it cogni- 
zance of all maritime contracts, and all torts, 
injuries and offences, upon the high sea. 
and in ports as far the tide ebbs and flows. 
5. That this is the true limit, which upon 
principle would seem to belong to the ad- 
miralty; that it is consistent with the lan- 
guage and intent of the statutes; and is sup- 
ported by analogous reasoning, and public 
■convenience, and a very considerable weight 



" 2 Brown, Adm. 77, note 5. T have to regret, 
that I have not been able to consult the originals 
of two worksquoted in this opinion, which would 
probably have materially aided my inquiries 
by their learning and abihty, I allude to Sir 
Leoline Jenkins' works, and Prynne's Animad- 
versions on the 4th Institute. Tliese works 
were not to my knowledge in New England at 
tlie time of delivering this opinion; and I have 
been always obliged to cite them at second 
hand. 

" See Wood, Inst. 494. It is apparent, that 
the late learned Mr. .Tustiee Winchester adopt- 
ed these claims in their full extent. I know 
not any man in the United States, who seems 
to have had more profound and accurate views 
of the admiralty jurisdiction, than this very 
able jucl?:e. Stevens v. The Sandwich [Case 
JSTo. 13,4093. . 



Of authority. 6. That under all the circunl- 
stances, the courts of law and of admiralty 
in England are not so tied down by a uni- 
formity of decisions, that tliey are not at 
liberty to entertain the question anew, and 
to settle the doctrines upon their true prin- 
ciples; and that this opinion is supported 
by some of the best elementary writers in 
that kingdom. 

But whatever may in England be the bind- 
ing authority of the common law decisions 
upon this subject, in the United States we 
are at liberty to re-examine the doctrines, 
and to construe the jurisdiction of the ad- 
miralty upon enlai'ged and liberal prin- 
ciples. The constitution has delegated to the 
judicial power of the United States cogniz- 
ance "of all cases of admiralty and mari- 
time jurisdiction;" and the act of congress 
(Sept 24, 1789, c. 20, § 9) has given to the 
district court "cognizance of all civil causes 
of admiralty and maritime jurisdiction, in- 
cluding all seizures under laws of imijost, 
navigation or trade, of the United States, 
where the seizures are made on waters nav- 
igable from the sea by vessels of ten or 
more tons bm*then; within their respective 
districts, as well as upon the high seas," 

What is the true interpretation of the 
clause "all cases of admiralty and maritime 
jurisdiction?" If we examine the etymol- 
ogy, or received use, of the words "admiral- 
ty" and "maritime jurisdiction," we shall 
find, that they include jurisdiction of all 
things done upon and relating to the sea, 
or, in other words, all transactions and pro- 
ceedings relative to commerce and naviga- 
tion, and to damages or injm*ies upon the 
sea. Cowell, Interpreter, voce "Admiral;" 
Spel. Gloss, voce "Admiral," sub finem; 
Godolph. .Tur. c. 1; 1 Valin, Comm. 1; Seld. 
De Dom. Mar. lib. 2, c. 16, p. 160; Stypman, 
Jus. Marit par. 1, c. 6, pp. 76, 77; Id. par. 
5, c. 1, p. 602; Loccenius, Jus. Marit lib, 
2, c. 2. In all the great maritime nations of 
Europe, the terms "admiralty jurisdiction" 
are uniformly applied to the courts exei-cis- 
ing jurisdiction over maritime contracts and 
concerns. We shall find the terms just as 
familiarly known among the jurists of Scot- 
land, France, Holland and Spain, as of 
England, and applied to their own courts, 
possessing substantially the same jurisdic- 
tion, as the English admii-alty in the reign 
of Edward the Third.*' If we pass from the 

■•* Cleii-ac, Jurisd. de la Marine, p. 191, efc. ; 
Valin, Comm. 1, 112, 120, 127, etc.; Zouch, 
87, 91; Exton, 45, 46, 49; collection of sea laws 
in Malyne, Lex Merc. 47; 2 Brown, Adm. 30. 
The coincidence between the general author- 
ities delegated in the admirars commission in 
Scotiand, and still exercised there, and those in 
the commission of the admiral in England, is 
so striking as distinctly to show a common 
origin. The admiralty in Scotland has cogni- 
zance of "all complaints, contracts, offenses, 
pleas, e.^iehanges, assecurations, debts, counts, 
charter parties, covenants, and all other writ- 
ings <;onceruing lading and unlading of ships, 
freights, hires, money lent upon casualties and 
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etymologj' and use of these terms (i. e. 
"admiralty jurisdiction") in foreign coun- 
tries, the only expositions of them, that seem 
to present themselves, are, that they refer, 
1. To the jui-isdiction of the admiralty as 
aclmo^\lGdged in England at the American 
Revolution; or, 2. At the emigration of our 
ancestors; or 3. As acknowledged and exer- 
cised in the United States at the American 
Revolution; or, 4. To the ancient and orig- 
inal jurisdiction, inherent in the admiralty 
of England by vu'tue of its general organiza- 
tion. 

As to the first exposition, it is difficult to 
perceive upon what ground it can he reason- 
ably maintained, for it would enlarge and 
limit the jurisdiction by the provisions of 
statutes, which have been enacted for the gov- 
ernment and regulation of the high court of 
admiralty, and which proprio vigore do not 
extend to the colonies. It would further in- 
volve qualifications of the jurisdiction, which 
are perfectly arbitrary in themselves, inap- 
plicable to our situation, and contradictorj"- 
to the commissions and practice of the vice 
admiralty colonial courts. Even if this ex- 
position were to be adopted, are we to be 
governed by the docti'ines of tiie common 
law, or of the admiralty? I am not aware 
of any superior sanctity in the decisions at 
common law upon the subject of the juris- 
diction of other courts (to which at least 
they bore no good will), wliich should en- 
title them to outw^gh the very able and 
learned decisions of the great civilians of 
tlie admiitilty. And where could we so prop- 
erly search for information on this subject, 
as in the works of those jurists, who have 
adorned the maritime coui-ts from age to age, 
and made its jurisdiction the pride and 
study of their lives? 

The second exposition is liable to the same 
objections; for it is clear, that the statutes 
of Richard do not extend in terms to the 
colonies, and it is quite certain, that they 
were not included in any supposed mis- 
chiefs, for they then had no existence. Be- 
sides, it is a very matexlal consideration, 
that, at the emigration of our ancestors, the 
contest between the courts of common law 
and the admiralty was at its height; and 
very soon after (in 1632) it was, by the 
agreement of the twelve judges, decided in 
favor of the admiralty. And here again it 
may be asked, whose doctrines are to- be 
adopted, those of the common law or of the 
admiralty? 

The third exposition requires an examina- 
tion of the authority and powers of the vice 
admu-alty courts In the United States under 

hazard at sea. and all other businesses what- 
soever among sea-farers done at sea, this side 
sea, or beyond sea; the cognization of writs of 
appeal from other judges, and the causes and 
actions of reprisal and letters of mark; and to 
take stipulations, cognoscions and insinuations 
in the books of the admiralty." Collect. Sea 
Laws, c. % Malyne, 47. See, also, 1 Bl. 
Comm. 94, 95; post, p. 444, note 47. 



the colonial government In some of the 
states, and probably in all, the crown es- 
tablished, or reserved to itself the right ta 
establish, admu-alty courts;" and the nature 
and the extent of their jurisdictions depend- 
ed upon the commission of the crown, and 
upon acts of Parliament conferring addition- 
al authorities. The commissions of the- 
crown gave the courts, which were estab- 
lished, a most ample jm-isdictiou over all 
maritime contracts, and over torts and in- 
jm-ies, as well in ports as upon the high 
seas.^"' And acts of parliament enlarged, or 
rather recognised, this jurisdiction by giving 
or conlirraiug cognizance of all seizm'es for 
conti'aventions of the revenue laws. The- 
Fablus, 2 0. Rob. Adm. 245. Tested, there- 
fore, by this exposition, the admiralty jm-is- 
diction of the United States would be as 
Iju'go, as its most strenuous advocates ever 
contended for. 

The clause however of the constitution not 
only confei's admiralty jurisdiction, but the 
word "maritime" is superadded, seemingly^ 
ex industria, to remove evei-y latent doubt 
"Cases of maritime jurisdiction" must in- 
clude all maritime contracts, torts and in- 
jm-ies, which are in tlie understanding of 
the common law, as well as of the admiralty, 
"causae civiles et maritimae." In this view 
there is a peculiar propriety in the incorpo- 
i-ation of the term "maritime" into the con- 

«In the charter of Massachusetts, in 1692, 
there is an express reservation of the exclusive 
riylit in the crown to establish admiralty courts,, 
by virtue of commissions issued for this pur- 
pose. See, also, Colon. Acts 166S, 1672; Mass. 
Col. & Prov. Laws (Ed. 1814) p. 716. 

^*It is presumed that the commisaons were 
usually in the same form. One of the latest is 
to the governor of the royal province of New 
Hampshire in 6 Geo. in. Stoke's Hist, of Colo- 
nies contains (chapter 4, p. 166) a like admiralty 
commission in the same words. He says this, 
was the usual form. It authorizes the govern 
or "to take cognizance of, and proceed in, all 
causes civil and maritime, and in complaints, 
contracts, offences or suspected offences, crimes, 
pleas, debts, exchanges, accounts, charter par- 
ties, agreements, suits, trespasses, inquiries, ex- 
tortions, and demands, and business civil and' 
maritime whatsoever, commenced or to be com- 
menced between merchants, or between owners 
and proprietoi"S of ships and other vessels, and 
merchants or others whomsoever with such own- 
ers and proprietors of ships and all other vessels 
whatsoever employ*^ or u«;ed within the mari- 
time jtnisdiction of our vice admiralty of our 
said province. &c. or between any other persons 
whomsoever had, made, begun or contracted, for 
any matter, thing, cause or business whatsoever 
done, or to he done, within our maritime juris- 
diction aforesaid, &c. &c.; and moreover in all 
and singular complaints, contracts, agreements, 
causes and businesses, civil and maritime, to bo 
performed beyond the sea or contracted there, 
however arising or happening," with many other 
general powers. And it declares the jurisdiction 
to extend "throughout all and every the sea- 
shores, public streams, ports, fresh waters, riv- 
ers, creeks and arms, as well of the sea, as of the 
rivers and coasts whatsoever of our said prov- 
ince," &c. in point of fact the vice admiralty 
court of Massachusetts, before the Revolution, 
exercised a jurisdiction far more extensive, than 
that of the admiralty in En?:land. See, also. 
The Little Joe, Stew. Vice Adm. 394. 
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stitution. The disputes and discussions, re- 
specting "what the admiralty jurisdiction 
>Yas, could not hut he well Imown to the 
framers of that instrument Montgomery 
V. Henry, 1 DaU. [1 U. S.] 149; Talhot v. 
Commanders and Owners of Three Brigs, 
Id. 95. One party sought to limit it hy local- 
ity; another by the subject matter. It was 
wise, therefore, to dissipate all question by 
giving cognizance of all "cases of maritime 
jui'isdiction," or, what is precisely equiva- 
lent, of all maritime cases. Upon any other 
construction, the word "maritime" would be 
mere tautology; but in tliis sense it has a 
peculiar and appropriate force. And Sip. 
Justice Winchester (speaking with refei'ence 
to contracts) has very correctly observed, 
that "neither the judicial act nor the consti- 
tution, which it follows, limit the admiralty 
jurisdiction of the district com-t in any re- 
spect to place. It is bounded only by the 
nature of the cause, over which it is to de- 
cide." Stevens v. The Sandwich [Case No. 
13,409]. The language of the constitution 
will therefore warrant the most liberal inter- 
pretation; and it may not be unfit to hold, 
that it had reference to that maritime juris- 
diction, which commercial convenience, pub- 
lie policy, and national rights, have conti-ib- 
iited to establish, with slight local differ- 
ences, over all Em'ope; that jm-isdiction, 
which, imder the name of consular courts, 
first established itself upon the shores of the 
Mediterranean, and, from the general equity 
and simplicity of its proceedings, soon com- 
mended itself to all the maritime states; 
that jurisdiction, in shorty which, collecting 
the wisdom of the civil law, and combining 
it with the customs and usages of the sea, 
produced the venerable Consolato del Mare, 
and still continues in its decisions to regu- 
late the commerce, the intercourse, and the 
warfare of mankind. Zouch, c. 1, p. 87, etc.; 
Seld. ad Fletam, c. 8, § 5; Eob. Collect 
Marit 105, note; Le Guidon, c. 3; 1 Emer. 
21. Of this great system of mai'itime law it 
may be truly said, "Non erit alia lex Romae, 
alia Athenis, alia nunc, alia posthac; sed et 
omnes gentes, et omni tempore, tma lex, et 
sempiterna et immortal is, continebit." Oic. 
Frag, de Repub. lib. 3 (Editio Bost 1817, torn. 
17, p. 186). 

At all events, there is no solid reason for 
construing the terms of the constitution in 
a narrow and limited sense, or for ingraft- 
ing upon them the restrictions of English 
statutes, or decisions at common law found- 
ed on those statutes, which were sometimes 
dictated by jealousy, and sometimes by mis- 
apprehension, which are often contradic- 
tory, and rarely supported by any (consistent 
principle. The advantages resulting to the 
commerce and navigation of the United 
States, from a uniformity of rules and de- 
cisions in all maritime questions, authorize 
us to believe that national policy, as well as 
juridical logic, require the clause of the con- 
stitution to be so construed, as to embrace 



all maritime conti-acts, torts and injuries, 
or, in other words, to embrace all those 
causes, which originally and inherently be- 
longed to the admiralty, before any statuta- 
ble restriction. And most cordially do I 
subscribe to the opinion of the learned Mi*. 
Justice Winchester, in the case already cited 
(Stevens v. The Sandwich [Case No. 13,409]), 
"that the statutes of Ricliard II. have re- 
ceived in England a construction, which 
must at all times prohibit their extension to 
this country," and "that no principles can be 
extracted from the adjudged cases in Eng- 
land, which will explain or support the ad- 
miralty jurisdiction; independent of the stat- 
utes or the works of jurists, who have writ- 
ten on the general subject" Indeed the 
doctrine that would extend the statutes of 
Richard to the present judicial power of the 
United States seems littie short of an ab- 
sm-dity. It is incorporating into the text 
of the constitution an exception, not only 
unauthorized by its terms, but wholly in- 
appropriate in phraseology to any other 
realm than England. We have not as yet 
any "admirals or their deputies;" we do not 
refer their jurisdiction to the reign of "the 
most noble King Edward the Third;" much 
less would an American citizen dream, that 
the constitution authorized the admiralty 
"to arrest ships in the great flotes for the 
gi'eat voyages of the king and of the realm;" 
and "to have jurisdiction upon the said 
flotes during the said voyages only," and 
"saving always to the king all manner of 
forfeitures and profits thereof coming," and 
"to the lords, cities and boroughs their lib- 
erties and franchises." 

There are moreover decisions of the com'ts 
of the United States, which completely es-. 
tablish the proposition, that the statutes of 
Richard, and the common law construction 
of them, do not attach to this clause of the 
constitution. We have already seen, that 
the courts of common law, after these stat- 
utes, held, that the admkaliy had no juris- 
diction of things done within the ebb and 
flow of the tide, in ports, creeks, and havens. 
It has, notwithstanding, been repeatedly 
and solemnly held by the supreme court 
that all seizures under laws of impost 
navigation and ti'ade, on waters navigable 
from the sea by vessels of ten or more tons 
burthen, as well within ports and districts 
of the United States, as upon the high seas, 
are causes of admiralty and maritime juris- 
diction. U. S. V. La Vengeance, 3 Dall. 
[3 U. S.] 297; Same v. The Sally, 2 Cranch 
[6 U. S.] 406; Same v. The Betsey and Char^ 
lotte, 4 Cranch [8 U. S.] 443. This limita- 
tion, as to the place of seizure, is prescribed 
by an act of congress (Act Sept 24, 17S9, 
c. 20, § 9 [1 Stat 76]), but it is perfecfly 
clear, that congress have no authority to in- 
clude cases within the admiralty jurisdic- 
tion, which the terms of the constitution did 
not warrant And the ground is made 
stronger by the consideration, that the right 
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of trial by jury is preserved by tlie consti- 
tution in all suits at common law, where 
tlio value in controversy exceeds twenty dol- 
lars; and by the statute, this right is ex- 
cluded in all cases of admiraltj' and mar- 
itime jurisdiction. It is therefore utter- 
ly impossible to reconcile these decisions 
which in my humble judgment are founded 
in tlie most accurate and just conceptions of 
the admiralty jurisdiction, with the naiTow 
and perplexed doctrines of tlie common law. 
The argument then, that attempts to engraft 
them upon the constitution, is wholly unten- 
able. 

On the wliole, I am, witliout the slightest 
hesitation, ready to pronounce, that the del- 
egation of -cognizance of "all civil cases of 
4idmiralty and mai'itime jurisdiction" to the 
■eom-ts of the United States comprehends all 
maritime contracts, torts, and injuries. The 
latter branch is necessarily bounded by lo- 
cality; the former extends over all con- 
tracts, (wheresoever they may be made or 
executed, or whatsoever may be the form of 
the stipulations,) which relate to the navi- 
gation, business or commerce of the sea. 

The next inquiry is, what are properly to 
be deemed "maritime contracts." Happily 
in this particular there is little room for con- 
troversy. All civilians and jurists agi*ee, 
that in this appellation are included, among 
other things, chai-ter parties, affreightments, 
marine hypothecations, contracts for mari- 
time service in the building, repaii-ing, sup- 
plying, and navigating ships; contracts be- 
tween part ownei-s of ships; contracts and 
■quasi contracts respecting averages, contri- 
butions and jettisons; and, what is more 
material to our present purpose, policies of 
insurance. S. P. -Johnson, .T., in Croudson 
T. Leonai-d, 4 Cranch [8 U. S.] 434; Qeirac, 
Le Guidon, c. 1, p. 109; Id. c. 3, p. 124; Id. 
Jurisd. de la Marine, p. 191; 1 Talin, Ck>mm. 
112, 120, etc., 127, etc.; 2 Emer. 319; Go- 
dolph. 43; Zouch, 90, 92; Baton, 69, etc., 
295, etc.; Halyne, Lex Merc, 303; Id., Col- 
lection of Sea Laws, c. 2, p. 47; Oonsol. del 
Mare, c. 22; 2 Brown, Adm. c. 4, p. 71; 4 
Bl. Comm. 67; Stevens v. The Sandwich 
[supra]; Targa, Reflex, c. 1. And in point 
of fact the admiralty coiirts of other for- 
eign countries have exercised jurisdiction 
over policies of insurance, as maritime con- 
tracts; and a similar claim has been uni- 
formly asserted on the part of the admir- 
alty of England. 2 Boucher, Consol. del 
Mare, p. 730; 1 Valin, Comm. 120; 2 Emer. 
319; Roccus de Assec. note 80; 2 Brown, 
Adm. SO; Zouch, ~ 92, 102; Molloy, bk. 2, 
c. 7, § IS. There is no more reaaon why 
the admiralty should have cognizance of 
bottomiy instruments, as mai'itime con- 
tracts, than of policies of insurance. Both 
are executed on land, and both inti'insically 
respect maritime rislcs, injuries and losses.*^ 

*~ Roccus de Ass., note SO, declares: "These 
subjects of insurance, and disputes relative to 
ships, are to bo decided according to maritime 



My judgment accordingly is, tliat policies 
of insurance are within (though not exclu- 
sively within) the admiraltj' and maritime 
jm-isdiction of the United States." I there- 
fore overrule the plea to the jurisdiction, 
and assign the respondent to answer per- 
emptorily upon the merits. 

In making this decree, I am fully awai-e, 
that from its novelty it is likely to be put 
to the question witli more than usual zeal; 
nor can I pretend to conjecture, how far a 
sui)erior tribunal may deem it fit to enter- 
tain the principles, which I have felt it my 
solemn duty to avow and support What- 
ever may be the event of this judgment, I 
shall console myself with the memorable 
words of Lord Nottingham, in tlxe great case 
of the Duke of Norfolk, 3 Ch. Cas. 52: "I 
have made several decrees, since I have had 
the honor to sit in this place, which have 
been reversed in anotlier place; and I was 
not ashamed to make tliem, nor sorry when 
they were reversed by others." 



I>E LOYNE V. DAVIDSON. See Case No. 
14,921. 

DELPHOS, The (UNION TOW-BOAT GO. 
v.). See Case No. 14,400. 



Case No. 3,777. 

The DELTA. 

[Blatclif. Pr. Cas. 133.] * 

District Court, S. D. New York. April, 1862.* 

Prize — Test Oath — Mortgages in Prize Court 
— What is Enemy PKOPEUTr — Transfer to 
Neutral — Blockade. 

1. A test oath is an oath of ownership sim- 
ply, and all papers annexed to such oath will be 

law; and the usages and custom of the sea 
are to be respected. The proceedings are to 
be according to the forms of maritime courts, 
&c." Targa, in his Reflections (chapter 1), de- 
fines maritime contracts to be those, >which, 
according to mercantile usage, respect or con- 
cern maritime negotiations and their incidents. 
It has been already stated that the jurisdiction 
of the admiralty in England and in Scotland 
were originally the same. And the admiralty 
in Scotland still continues to exercise jurisdic- 
tion over all maritime contracts, and particu- 
larly over policies of insurance, upon the foot- 
ing of its ancient and inherent rights. In 
Dow's Reports of decisions in the house of lords 
in 1813 and 1814, are no less than eight in- 
surance causes, which were originally brought 
in the admiralty in Scotland, and finally de- 
cided on appeals by the house of lords; Lords 
Ellenborough, Eldon and Brskine, assisting in 
tlie decisions: Watt v. Morris, 1 Dow, 32; 
Tennant v. Henderson, Id. 324; Watson v, 
Clark, Id. 336; Brown v. Smith, Id. 349; Sib- 
bald V. Hill. 2 Dow, 263; Hall v. Brown, 367; 
Smith V. Macneil, Id. 538; Smith v. Robertson, 
Id. 474. 

** There can be no possible question, that the 
courts of common law have acquired a con- 
current jurisdiction, though, upon the princi- 
ples of the ancient common law, it is not easy 
to trace a legitimate origin to it. 

^ [Reported by Samuel Blatchford, Esq.] 

* [AflSrmed in Case No. 3,778.] 
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stricken &om the record as irregular. The fact 
of the ownership, with a general denial that 
the captured property; is lawful prize of war, is 
all that is proper to include in the claim. 

[Cited in The Napoleon, Case No. 10,012; The 
John Gilpin, Id. 7,343.1 

2. A mortgagee of captured property has no 
right to assert his mortgage in a prize court, and 
demand its payment out of the proceeds of the 
property if condemned. All liens upon captured 
property, which are not in their very nature 
open and apparent, like that of freight upon the 
cargo laden on board a captured vessel, are 
utterly disregarded in prize courts. 

3. Property belonging to a merchant resid- 
ing and trading at an enemy port is, when cap- 
tured, liable to condemnation as enemy property. 
The evidence discussed, showing that the trans- 
fer of the vessel by an enemy to a neutral was 
colorable and not real. 

4. A transfer of an enemy vessel by an enemy 
to a neutral during the war, and for the pur 
pose of her continuance in trade with the enemy, 
is void, even though made in good faith and for 
a valuable consideration. 

5. The true destination of the vessel in this 
case was not disclosed upon her papers. The de- 
fence set up, that the vessel made inquiry at a 
neutral port as to the blockade, and was in- 
formed that it bad been raised, and then direct- 
ed her course towards a blockaded port in or- 
der to make inquiry there as to the existence of 
the blockade before attempting to enter, shown 
to be groundless. 

6. A contingent destination to a blockaded 
port, if it in fact existed, must appear on the 
•ship's papers. 

7. Where knowledge of a blockade exists at 
the commencement of the voyage of a vessel, 
she cannot lawfully approach a blockaded port, 
even for the bona fide purpose of inquiring .as to 
the continuance of the blockade; and, if she 
does, she is liable to capture. 

[Cited in The Empress, Case No. 4,477; 
Stokely v. Smith, Id. 13,473.} 

8. Vessel and cargo condemned. 

BETTS, District Judge. The brif? Delta 
was captured on the 2Sth of Octobor, 1861, 
while attempting to enter the blockaded port 
of Galveston, in Texas, by the United States 
.ship-of-war Santee, commanded by Commo- 
dore Hemy Eagle, and sent to the port of 
New York for adjudication. A libel was 
filed in this court, containing the usual aver- 
ments of the captm*e as lawful prize of war, 
and praying for a decree of condemnation- 
of the vessel and cargo, on the 27th of No-- 
Tember, 1861. On the 17th of December 
thereafter, Seth Ada\ns and Isaac Adams, 
citizens of Massachusetts, intervened and 
claimed the vessel, as assignees of Charles 
"\^'. Adams, the mortgagee of the vessel, for 
the sum of £1,900 sterling. They alleged that, 
at the time of tlie capture, the said Charles 
■\V. Adams, the mortgagee, and the assignor 
of the mortgage, was in possession, under a 
charter-party between himself and the mort- 
gagor, one John A. Marsh, of Liverpool, Eng- 
land. The claim contains a general denial of 
the validity of the capture, and is supported 
by the test affidavit of Isaac Adams, one of 
the claimants. On the 7th of Januarj', 1862, 



John A. Marsh, of Liverpool, England, a 
British subject, intervened, through Wil- 
liams, the master, and filed his claim as 
owner of the vessel. On the same day, and 
by the same proctor, Charles W. Adams, in- 
terposed his claim to the cargo laden on 
boai'd the brig, as its sole owner, and to the 
vessel, as charterer for the voyage; and also 
set up an interest sought to be covered by 
the transaction, which It is supposed was 
secured and effectuated in his after arrange- 
ments with and through the two other claim- 
ants, his brothers, Isaac Adams and Setii 
Adams. 

The points developed upon the direct issues 
in the suit, tln-ough the preparatory proofs, 
and the vessel's papers found on board at 
the time of her seizure, had been pressed 
upon the court by the respective counsel, in 
oral and written arginnents of great thor- 
oughness and force, in which they have been 
allowed by the com't a range of debate be- 
yond the ordinary measm-e of ju^dicial dis- 
cussions. Under the decision of the court in 
previous cases, the voluminous matter sought 
to be introduced by the claimant in this case, 
by way of notarial protest annexed to the 
test oath, is to be stiieken from the record, 
as irregular and inadmissible in a prize pro- 
ceeding. The test oath in a prize cause is 
the oath of ownership simply, and the fact 
of this ownership, with a general denial that 
the captm'ed property is lawful prize of war, 
is all that it is proper to include in the claim. 
In the course of the argument, the counsel 
for the captors cited and commented upon 
the following authorities: The Spes and The 
Irene, 5 C. Rob. Adm. 76; The Betsey, 1 O. 
Rob. Adm. 332; The Neptunus, 2 C. Bob. 
Adm. 110; The Little William, 1 Act 141; 
Wheat. Capt IMar. 343, 353-355; Wheat Int 
Law, 345; 2 Wheat [10 U. S.] Append. 4; 
The Hiawatha [Case No. 6,451] ; The Revere 
[Id. 11,716]; 1 Kent, Comra. 149, 153; Yeatou 
V. Fiy, 5 Cranch [9 U. S.] 335; Maryland Ins. 
Co. V. Woods, 6 Cranch [10 U. S.] 29; Fitz- 
simmons v. Newport Ins, Co., 4 Cranch [S 
U. S.] 185; Radcliff v. United Ins. Co., 7 
•Johns. 3S; The Diana, 5 C. Rob. Adm. 67; 
The Twilling Riget Id. 82; The Tobago, Id. 
218; The Marianna, 6 C. Rob. Adm. 24; The 
Charlotta, 1 Edw. Adm. 252; The Ann Green 
[Case No. 414]; The Frances, S Cranch [12 
U. S.] 418; The Betsey, 1 C. Rob. Adm. 98; 
; The Mentor, Id. 181; The Sarah Christina. 
Id. 239; The Aquila, Id. 37; The Hope, 4 0. 
Rob. Adm. 215; Several Dutch Schuyts, 6.C. 
Rob. Adm. 48. The counsel for the. claim- 
ants cited the following authorities: The 
Little William, 1 Act 141; Teaton v. Fry, 5 
Cranch [9 U. S.] 335; ^kfaryland Ins. Co. v. 
Woods, 6 Cranch [10 U. S.] 29; Fitzsimmons 
V. Newport Ins. Co., 4 Cranch [8 U. S-l 185; 
2 Elliott, Dip. Code, 665; Id. 528, 530; Wheat 
Capt Mar. Append. 343, 352-355; 3 Wheat 
[16 U. S.] Append. 4; The Henrick and 
Maria, 1 C. Rob. Adm. 148; The Aina, IS 
Jur. 682; The Constantia Haidessen, Edw. 
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Adm. 232; The Belvidere, 1 Dod. 356; ConM. 
Pr. 374; Die Jungfer Charlotta, 1 Act 171; 

3 Phillim. Int Law, § 311; The Columbia, 1 
O. Rob. Adm. 154; The Dickenson, 1 Hay 
«fc M. 1; Pland. Mar. Law, 16S, note 3; Rad- 
clilf T. Ignited Ins. Co., 7 Johns. 38, 9 Johns. 
277; Phil. Ins. (3d Ed.) 459; Sperry v. Dela- 
ware Ins. Co. [Case No. 13,236]; The Shep- 
lierdess, 5 C. Rob. Adm. 264; Del Col v. Ai*- 
nold, 3 Dall. [3 U. S.] 333; Die Fire Darner, 5 
(\ Rob. Adm. 357; The Maria Powlona, 6 C. 
Rob. Adm. 237; The Fortuna, 2 C. Rob. Adm. 
Append. 385. 

Preliminary to the main question of prize 
or no prize, to be determined upon the proofs, 
is one in relation to the character of the 
claim of Isaac and Seth Adams, and their 
right to assert the same as against the libel- 
lants and captors. Although the conclusion 
at which the court has aiTived upon the main 
question cannot be affected by a determina- 
tion as to the right of a mortgagee of cap- 
tured property to assert his mortgage in a 
prize court, and demand that it be paid out 
of the proceeds of the property, if con- 
demned, it is, nevertheless, proper to con- 
sider that question. Charles "W. Adams, be- 
ing the sole owner of the brig, executed a bill 
of sale to the claimant Marsh, on Liverpool, 
and took back from him a mortgage, to se- 
cure the purchase money, amounting to the 
sum of £1,900 sterling. The claimants, Isaac 
and Seth Adams, come into court solely as 
the holders and owners of this mortgage. 
Thei'e is, perhaps, no doctrine better settled 
in the law of maritime captm-e than this, 
that all liens upon captured property, which 
are not in their very natra'o open and ap- 
parent, (lilce that for freight upon the cargo 
laden on board a captured vessel,) are ut- 
terly disregarded by prize courts. The great 
principles of international law in respect to 
prize require that no such liens, no mort- 
gages, no bottomry bonds, no claims for re- 
pairs, supplies or advances, should be al- 
lowed to cover and protect private property 
while sailing on the ocean. If the door was 
once open for the admission of equitable 
claims and liens, there woiild be no end to 
discussion and imposition, and the simplicity 
and celerity of prize proceedings would be 
alike saci-ificed. The Francis [Case No. 5,032] ; 
Id., 8 Cranch [12 U. S.] 354; The Josephine, 

4 G. Rob. Adm. 25; The Tobago, 5 C. Rob. 
Adm. 218; The Marianna, 6 C. Rob. Adm. 
24; The Sisters, 5 C. Rob. Adm. 155; The 
Vrow Anna Catharina, Id. 161. 

The claim, therefore, of the brothers Isaac 
and Seth Adams, is one which cannot be re- 
garded in this court. The points at issue, 
upon which the validity of the capture must 
rest, are these: 1. Was the captured proper- 
ty, or any portion of it, the property of the 
enemj-, or was it the property of a neutral, or 
of a loyal citizen? 2. Was the destination 
of the vessel disclosed by her papers her true 
destination, or was it simulated and fraudu- 
lent? 3. Did the vessel approach the port 



of Galveston knowing the same to have been 
effectively blockaded at and prior to the com- 
mencement of her voyage, vnth. the bona fide 
intent to inquire if the blockade was still in 
force, and not to attempt an entrance with- 
out such inquiry; or did she approach design- 
ing to enter, if possible, without inquiry? 
4. Knowing of the effective blockade at and 
before the commencement of her voyage, 
could the vessel lawfully approach the veiy 
moutli of the blockaded port, even for tlie 
bona fide purpose of inquiry; and was not 
such approach, under the circumstances, an 
unlawful act, subjecting the captm*ed prop- 
erty employed in it to confiscation? 

1. Upon the first point— the question of own- 
ership — ^were there any doubt as to the conclu- 
sion which must be reached upon the other 
points in the case, it might be considered that 
a proper case was presented in which an or- 
der should be made for further proofs solely 
as to the residence of Charles W. Adams, the 
owner of the cargo of the vessel, and of the 
vessel herself, at the commencement of the 
war, and until August 31, 1S61. It may be 
presumed, from the statements which have 
been made, that such further proof would dis- 
close the fact that Adams was a merchant, 
resident at Galveston, in Texas, and that ho 
now had a house of trade there, and a partner 
there domiciliated. Assuming these to be 
facts susceptible of proof, it is very clear 
that the captured property is liable to con- 
demnation, as enemy propei'tj-. The trans- 
fer of the vessel by Adams to Marsh, a Brit- 
ish subject, is open to grave supicion, as col- 
orable and false. There is neither proof nor 
assertion of the payment of any considera- 
tion upon the alleged transfer, and the infer- 
ence tliat no payment was in fact made would 
seem to be justly deducible from the fact 
that a mortgage was retained for £1,900 ster- 
ling—certainly not far from the value, when 
new, of a vessel of the description of the 
Delta, The pretended vendor of the vessel, 
in addition to the mortgage, received from the 
pretended vendee, at the same time, a charter- 
party of the vessel for the voyage, and the 
terms of this charter-party, as to possession, 
as to payment, as to insurance, and, indeed, 
as to all its provisions, are such as to pre- 
clude the idea of any real interest in the prop- 
erty in the claimant, IMarsh. The pm'pose 
of the transfer is apparent from the facts con- 
comitant and subsequent. It was to give the 
vessel the semblance of a neutral bottom, 
while she was actually navigated in the in- 
terest of a belligerent party for the purposes * 
of trade with, and aid and benefit to, the en- 
emy of the captors. But, supposing the trans- 
fer to :Marsh to have been made in good faith 
and for a valuable consideration, such a ti-ans- 
f er could, upon the assumption as to the resi- 
dence of Charles TV. Adams, have no validity; 
because, being made by one whom the law 
clothes with a hostile character by viilue of 
his residence, and being made to a neutral 
dm*ing the war, and, as the sequel shows, for 
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tbe purpose of continuing in the trade with 
the enemy, the transfer was void, as in fraud 
•of vested belligerent rights, and, having no 
validity whatever, the vessel remains in the 
same position in law as if the title to her had 
never passed out of Charles "W. Adams. 

2. Was the destination of the vessel dis- 
■closed by her papers her true destination, or 
was it colorable, false and fraudulent; and 
did the vessel approach the port of Galveston, 
Texas, knowing the same to be effectually 
blockaded at and prior to the commencement 
•of the voyage, with a bona fide intent to in- 
quire if the blockade was still in force, and 
not to attempt an entrance without such in- 
-quiry; or did she approach designing to enter, 
if possible, without inquiry? These two 
points are intimately connected. Much of 
the evidence in tlie case having a bearing 
upon the one, is alike applicable to the other. 
The answer to the one question necessarily 
involves the answer to the other, and they 
•win be considered together. 

In the examination of the question as to 
-the true or simulated destination of the ves- 
-sel, as disclosed by her papers, the first thing 
which presents itself is the exti*aordinary 
fact, that a portion of the papers designate 
Minatitlan as her port of destination, and a 
portion the port of Matamoras— two Mexican 
■ports many miles apart— the one. being in the 
Tera Cruz province, and the other on the 
Tiver which separates the United States from 
Mexico. Now, it is of course perfectiy credi- 
l)le that in the incipiency of the adventure 
the destination of the vessel might have been 
In good faith changed, and the incongruity 
in the papers be thus fairly explained. But 
i;his incongruity assumes importance when 
considered in connexion with the other cir- 
•cumstances of the case, all tending to show 
the fraudulent character of the documented 
destination. It is then that the question be- 
i:omes significant Does not the fact that 
-■ii portion of the vessel's papers designate 
Minatitian as her port of destination, and 
a portion Matamoras, have a strong tendency 
•to show that her true destination was neither 
the one port nor the other? The master and 
the supercargo both assert, in their examina- 
~tion on the standing interrogatories, that the 
vessel was destined to Matamoras. But up- 
<on material points their testimony is so con- 
flicting as to be unreliable upon any; and 
whether the destination were Minatitian or 
Matamoras, the vessel, from the time of her 
•entry into the gulf, had been pursuing a 
•<:ourse many miles wide of either port, and 
when captm'ed was close into Galveston, and 
•steering directiy for that harbor. By way 
•of explanation of the locality of the place of 
capture of the vessel, it is set up, not as in 
some cases, that she was driven there by 
sti'ess of weather, or for want of water and 
provisions, but that the vessel stopped at 
•the island of Grand Cayman, and there made 
inquiry as to the blockade, and Avas there 
rinformed that it had been raised, or there re- 



ceived some information to that effect and 
that this caused the alteration in the vessel's 
course. Now, if this explanation turns out, 
upon investigation, to be imtrue, it affords a 
very conclusive presumption of the actual 
criminal intent of the vessel at the outset. 
Grand Cayman is an island in a group of 
three, which together contain a fishing popu- 
lation of about 300 souls, lyuig about 150 
miles northwest of Jamaica. Is it credible 
that the vessel should pass by the numerous 
British ports of commercial importance in 
Jamaica for the purpose of inquiry at this 
petty island, whose humble inhabitants had 
probably never heard even of a war in the 
United States? But this is aveiTed in the 
claims; and, further, that there, at Grand 
Cayman, they learn that peace negotiations 
were in progress, and that they were hence 
induced to change their destination. The tes- 
timony in preparatorio completely disproves 
this. The master swears, answering the 12th 
interrogatory: "The vessel touched at Grand 
Cayman, in the West India Islands. We 
stopped there to get information; we wanted 
information as to the war in America. I 
heard .that the parties were negotiating 
peace." The master is contradicted in this 
by the positive testimony of every other wit- 
ness. Taylor, the supercai-go, answering the 
same inteiTOgatory, swears: "On the pres- 
ent voyage we stopped nowhere. We passed 
close to the island of Grand Cayman, but did 
not stop." And he says not a word as to 
any information got from the fruit boats 
which came off. Davidson, the mate, says, 
answering the same interrogatoi^: "We 
touched at no port or place after we left 
Liverpool before we were taken." He says 
nothing about Grand Cayman, or information 
there, or anywhere, received on the voyage, 
but, on the conti'ary, ignoring all this, he tes- 
tifies as follows, when interrogated as to 
the alteration of the vessel's com-se: "The 
captain changed his mind. He called me 
ana the supercargo into the cabin. They 
then made an entry in the captain's log-book 
to the effect that we would proceed to Gal- 
veston and ascertain il that port was block- 
aded." Kent the steward, in answering the 
12th and 36th interrogatories, makes no men- 
tion of any stop made by the vessel on that 
voyage. The log-book of the vessel, kept 
by tiie mate, contains careful daily entries 
of tiie vessel's course, distance, and position, 
and not only makes no mention of stopping 
at Grand Cayman, but shows the vessel to 
have been proceeding steadily on her way, 
day and night at the very time fixed by 
the master as the time of her alleged stop- 
ping at Grand Cayman. The captain's log- 
book is produced, containing the enti'y al- 
luded to by the mate, and it is a notable 
circumstance that it is about the only entry 
contained in it That it is a false entry is 
sufficiently established by the testimony be- 
fore recited. It declares that the vessel stop- 
ped at Grand Cayman; tiiat fruit boats came 
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off; that they got no positive information, 
but were given to understand that peace was 
in negotiation. It furtlier states that the 
alteration of the destination -was "by direc- 
tion of the supercargo." 

It is impossible to consider the facts in 
proof, with all their attending incidents and 
circumstances, and arrive at any other con- 
clusion than this: tliat the destination of 
the vessel declared by her papers was false 
and fraudulent, and that, from the begin- 
ning, she was bound to Galveston, not with 
any design of making honest inquiiy before 
attempting to enter, but with the deliberate 
pm-pose, on the point of being accomplished, 
and whicli the captinre alone defeated, of en- 
tering that port, in spite and in violation of 
the blockade. But, again, as matter of law, 
the falsitj' of the destination of the vessel, 
as set forth in her impers, is established by 
the fact that she is documented for a voy- 
age to IMata moras or Minatitlan, disclosing 
no contingent destination to Galveston. If, 
as is averred, the voj'age was undertaken 
with instructions to go to Galveston— if, up- 
on inquii-y, it was found that the blockade of 
that port was raised— then the ship's papers 
are false, because they fraudulently conceal 
the fact of the contingent destination to Gal- 
veston, and represent the destination to be 
absolutely to Matamoras or Minatitlan. The 
dishonesty of pm-pose in the approach to the 
harbor of Galveston, which is so clearly es- 
tablished by all the circumstances of the 
case, is confirmed by the fraudulent omission 
to state on the paper the intent to approach 
it at all. In The Carolina, 3 C. Kob. Adm. 
7o, Sir ^Villiam Scott says: "Had thei'e heen 
any fair contingent deliberative intention of 
going to Ostend, that ought to have appear- 
ed in the bills of lading; for it ought not to 
be an absolute destination to Hamburg, if it 
was at all a question whether the ship might 
not go to Ostend, a port of the enemy. 
There is, then, an undue and fraudulent con- 
c'talinent of an important circumstance 
wliich ought to have been di.sclosed." See, 
also, The llargaretba Charlotte, 4 O. Rob. 
Adm. 78, note. The same principle is hiid 
down in the late ease of The Union, 1 Spink's 
Prize Cas. 164. The evidence in the case 
thiis plainly indicates that the voyage of the 
Delta was conceived with the fraudulent de- 
sign of violating tlie belligerent rights of the 
United States, and, by evading the block- 
ade established by autiiority of the govern- 
ment, to give aid and assistance to the 
enemy. To accomplish this, she was fm*- 
nished with a simulated, neutral ownership, 
and with papers concealing her true destina- 
tion and proclaiming a false one. Being cap- 
tured at the mouth of the blockaded port in 
the attempt to enter it, hundreds of miles 
away from her com"se to the port of her os- 
tensible destination, a story is invented, by 
way of explanation, which turns out to be 
utterly false, a mere fabrication, and thei-e- 
fore tending only to cumulate the proof of 



culpability and dishonesty. Upon the sec- 
ond and third points at issue, then, the com-t 
can entertain no doubt 'of the validity of 
the captm-e, and of the necessity of decree- 
ing condemnation of both vessel and cargo. 

4. Knowing of the effectual blockade of 
Galveston at and before the commencement 
of the voyage, could the vessel lawfully ap- 
proach the very mouth of the blockaded 
port, even for the bona llde pm-pose of in- 
quiry, and was not such approach, under the 
circumstances, an imlawful act, subjecting 
the captured property employed in it to cap- 
tm-e and confiscation? This point is dis- 
tinctly raised by the arguments of counsel 
in the cause, and is legitimately developed 
by the proofs and papers, as well as by the 
claims. It is, therefore, proper, that it 
should be passed upon by the com-t, although 
its determination may not affect the result in 
this suit, by reason of tlie conclusion arrived 
at upon the previous points. 

It is conceded— and if not, it is a part of 
the history of the case, and swoi-n to by all 
the witnesses— that all concerned in the ad- 
ventm-e had knowledge, full and complete,, 
of the actual effective blockade of the port 
of Galveston, at and prior to the commence- 
ment of the voyage in which the vessel was- 
eaptiu-ed. It is well established by repeated 
decisions of Sir William Scott, the great mas- 
ter of British prize law, that a neutral trad- 
er cannot, with knowledge of a blockade, 
lawfully go to the station of a blockading 
force under the pretence of obtaining infor- 
mation as to its continuance. The inquiry 
must be made elsewhere, not there. "TIic- 
merchant," says the learned judge, "is not 
to send his vessel to the mouth of the river, 
and say, 'If you don't meet a blockading 
force, enter; if you do, ask a warning and 
proceed elsewhere.' Who does not at once- 
perceive the fi-auds to which such a rule- 
would be inti-oductory ? The true rule is, 
that after knowledge of the existing block- 
ade, you are not to go to the very station of 
the blockade upon pretence of inquiry." The- 
Spes and The Irene, 5 0. Kob. Adm. 76; The 
Betsey, 1 0. Rob. Adm. 334; The Neptunus, 
2 O. Rob. Adm. 110; The Little William, 1 
Act 141, 161. The reason and necessity of 
the nile, as laid down by Sir A^''illiam Scott, 
is too obvious to require argument in its sup- 
port Were it once relaxed, so as to allow 
the approach of neuti-al ti-aders to the mouth 
of a blockaded port for the pm-pose of in- 
quiry, the blockade of the ports of the insm- 
gent states could not be made effective by 
the combined naval forces of all nations. 
Such a relaxation would oi^erate as a uni- 
\'ersal licence to the merchant vessels of the 
world to attempt to enter a blockaded port, 
for a failure to do so would be attended with 
no hazard. The soundness of this principle 
has not been called in question by any deci- 
sion of tlie courts of this counti-y, and its 
wisdom will probably be approv(^d so long 
as a belligerent blockade is recognized in 
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international law as a legitimate and effi- 
cient metliod of prosecuting a public war. 

Tbis decree was affirmed, on appeal, by the 
circuit court, July 17, 1863 [Case No. 3,778]. 



Case Wo. 3,778. 

Tlie DELTA. 

[Blatclif, Pr. Cas. 654.] ^ 

Circuit Court, S. D. New Yorli. July 17, 1863.= 

Prizb — Breach of Blockade^— Pkoci.amation of 
Apkil, 13*31 — Right to Waknixg. 

1. Decree of the district court condemning 
vessel and cargo for an attempt to violate the 
blockade, affirmed. 

2. Under the proclamation of blockade, of the 
president, of April, 1861, as construed by the 
supreme court, a neutral vessel is not entitled 
to a warning at tlie blockaded port, if her owner 
or master had previous knowledge or notice of 
the existence of the blockade; but, in the ab- 
sence of such knowledge or notice, the master 
is entitled to make inquiry and receive the warn- 
ing before condemnation can take place. 

[Appeal from the district court of the Unit- 
ed States for the southern district of New 
York. 

[Prize. The vessel was condemned in the 
district court (Case No. 3,777), and the claim- 
ant appealed.] 

NELSON, Circuit Justice. This vessel and 
cargo were captured, on the 27th of October, 
1861, off the port of Galveston, Texas, by 
the United States ship Santee. At the time 
of her capture she was steering for that port, 
to make inquiry if it was under blockade, in- 
tending, if it was so found, to sail for Mata- 
moras. She had on board a cargo of salt, 
and had left Liverpool about the 1st of Sep- 
tember, bound for Matamoras, Mexico, the 
cargo to be delivered at the port of Minatit- 
lan. J. A. Marsh, of Liverpool, a British 
subject, is owner of the vessel, and Chaj-les 
W. Adams, of Boston, an American citizen, 
is owner of the cargo. The latter sold "the 
vessel to the former at Liverpool, a few days 
before the commencement of the voyage, 
and took a mortgage back to secure the pur- 
chase money, and took also a charter of the 
vessel for the period of eighteen months. 

It is urged, on behalf of the owners of the 
vessel and the cargo, that, at the time of 
sailing from Liverpool, in the fore part of 
September, 1S61, neither the master nor the 
owners had any knowledge or notice of the 
actual blockade of the port of Galveston; 
that they only knew of the existence of the 
war, and of an intention to blockade the Con- 
federate ports, by the proclamation of the 
president, in the April preceding; and that 
the change of com*se from Matamoras or 
Minatitlan to Galveston, was with a view to 
make inquiry and ascertain whether an ac- 
tual blockade had been established at the lat- 

^ [Reported by Samuel Blatchford, Esq.] 
» [Affirming Case No. 3,777,] 
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ter port I agree, that, upon the construction 
given by a majority of the supreme court to 
the terms and effect of the president's proc- 
lamation, the neutral ship is not entitled to a 
warning at the blockaded port, if the owner 
or master had previous knowledge or notice 
of the existence of the blockade; but, in the 
absence of sucb knowledge or notice, the 
master, as I understand the construction, is 
entitled to make inquiry, and receive the 
warning, before condemnation can take place. 
If it appears, in this case, that the owners or 
the master were not in possession of that 
knowledge at the time of the sailing of the 
Delta from Liverpool, I should be inclined 
to sustain the right of the master to steer for 
the port of Galveston, for the pm-pose and 
■with the intention stated by bim. But, as I 
understand tlie deposition in preparatorio of 
Taylor, who was the supercargo employed 
by Adams, the owner, at Liverpool, he ex- 
pressly states that he knew that the port of 
Galveston was under blockade before the 
vessel left England. Kent, the steward, also 
testifies to substantially the same effect, in 
respect to his information. It also appears, 
from the deposition of the mate, Davidson, 
that, after the vessel reached the Gulf of 
jMexico, the captain changed his mind as to 
the course of the vessel, and called into con- 
sultation Taylor, the supercargo, and the 
mate, and then resolved to proceed to Gal- 
veston, instead of Matamoras or Minatitlan, 
and inquire if that port was blockaded, and 
had an entry to that effect made in the mas- 
ter's log-book, but not in the vessel's log- 
book, kept by the mate. As I have ab*eady 
stated, two of the persons engaged in the 
consultation admit that they knew, at the 
time they left Liverpool, that the port of 
Galveston was blockaded, and it is difficult 
to believe that the master was not also 
aware of tlie fact. It is suggested that the 
master learned on the voj'^age that negotia- 
tions for peace had taken place and were 
pending, but the suggestion is feebly sustain- 
ed by the proofs in the case. I may add, 
that the circumstances attending the sale and 
mortgage of the vessel are calculated to ex- 
cite suspicion in respect to the bona fides of 
the voyage. Upon the whole, after some 
hesitation, I am inclined to concur in the de- 
cree below [Case No. 3,777] both as to vessel 
and cargo. 



DELYALLB fUNITED STATES v.). See 
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Case Wo. 3,780. 

DBMERITT v. EXCHANGE BANK. 
[1 BruQner, Col. Gas. 598; ' 20 Law Rep. 606.] 
Circuit Court, D. Maine. April Term, 1857. 

CoNSTITDTIOXAIj LaT\'— ObLIGATIOS of COXTIIACTS. 

A state insolvent law cannot disebarge or sus- 
pend the obligation of a contract, thougli made 
and to be performed within the state, if it is a 
contract with a citizen of another state, nor can 
it defeat the right of action of a citizen of an- 
other state in the circuit court of the United 
States. 

[Cited in Hale v. Baldwin, Case No. 5,913; 
Baldwin t. Hale, 1 Wall. (6S U. S.) 2S4; 
Green v. Collins, Case No. 5,755.] 

[This was a suit by John Demeritt against 
the president, directors, and corporation of 
the Exchange Bank.] 

Mr. Howe, for plaintifC. 
Mr. Kent, for defendant 

CURTIS, Circuit Justice. The only ques- 
tion I can consider on this motion of the 
plaintife for a judgment on the agreed state- 
ment of facts is, whether that judgment 
ought to be entei'ed. The consequences of 
that judgment, and the means by which it 
may lawfully be satisfied, are matters to be 
decided hereafter, upon proceedings proper 
to raise those questions. The action is found- 
ed on bills of tlie bank, the genuineness of 
which is admitted. The defense is rested on 
certain laws of the state of Maine, by force 
of ^Yhich, before payment of the bills de- 
manded, the bank was temporarily enjoined 
from doing any business, by an order of a 
justice of the supreme court of that state, 
preliminarily to an investigation into its con- 
dition, in order to ascertain whether a re- 
ceiver should be appointed, pursuant to stat- 
utes of that state, respecting insolvent bank- 
ing corporations; and after this action was 
commenced receivers were appointed. These 
statutes are relied on to defeat the action, in 
one or both of two ways. The first is, that 
by the eighth section of the one hundred and 
sixty-fourth chapter of the acts of the legis- 
lature of jNIaine for the year 1855, it Is enact- 
ed: "And no action shall be maintained 
against any banlc after the appointment of 
receivers thereof; but all its creditors shall 
have their remedy under the provisions of 
this bill." That remedy is to present the 
claim to the receivers, and if disallowed by 
them to file exceptions to their repoii:, which 
the law requires to be made to the supreme 
com-t of the state; and that court is there- 
upon to decide finally on the validity of the 
claim. It is apparent, that if this law be 
allowed to defeat this action, a suit by a citi- 
zen of Massachusetts against citizens of 
JIaine, brought pursuant to the constitution 
and laws of the United States, in a circuit 
court of the United States, cannot be tried 
and determined in such circuit court, but 
is put an end to without a trial, by force 

' [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



of the state law, and its subject-matter trans- 
ferred for judicial cognizance to tribunals of 
the state. It is clear, both upon principle 
and authority, that this cannot be done. Suy- 
dam V. Broadnax, 14 Pet. [3D U. S.] 67; 
Union Bank of Tennessee v. Vaiden, 18 How. 
[59 U. S.] 503; Hunt v. Danforth [Case No. 
6,887]. It was ai'gued that this state law 
furnishes one of the rules of decision, which 
ai'e adopted in trials at the common law by 
the thirty-fom-th section of the judiciary act 
of 1789 (1 Stat 92). But it is not the pur- 
pose of the state law to afford a rule for the 
ascertainment of any right upon a trial, but 
to prevent a trial of the right in the action 
which it requires to be discontinued, and to 
substitute another mode of proceeding In 
which the right is to be tried. It is alto- 
gether a law of procedure, and is not adopted 
by the thirty-fom-th section. 

The other ground upon which the defense 
was rested is, that these bills being payable 
in the state of Maine, it is competent for that 
state to discharge the bank altogether from 
the causes of action thereon, though the bills 
are payable to bearer, and held by a citizen 
of Massachusetts; and as the conti*act is thus 
subject to the control of the state laws, the 
injunction by which the bank was ordered to 
do no more business rendered it unlawful 
for the bank to pay their bills when demand- 
ed, and so suspended the plaintiff's right of 
action; and consequently there was no exist- 
ing and operative cause of action on these 
bills when this action was brought Without 
investigating minutely this train of reason- 
ing, I consider it suflacient to say that under 
the constitution of the United States, it is 
not competent for the state of Maine to pass 
any law, discharging or suspending the right 
of action on a conti-act made with a citizen 
of another state, by citizens of the state of 
Maine, or by a corporation created by the 
legislatm-e of Maine. This was settled in 
Ogden V. Saunders, 12 Wheat [25 U. S.] 213. 
See Boyle v. Zacharie, 6 Pet [31 U. S.] 348. 
It is urged that where the contract is to be 
performed in the state, it is not within the 
decision of the supreme court in Ogden v. 
Saunders [supra], and it has been so held by 
a majority of the supreme court of Massa- 
chusetts in Sci-ibner v. Fisher, 2 Gray, 43. 
But I cannot concur in that opinion. I con- 
sider the settled rule to be, that a state law 
cannot discharge or suspend tlie obligation 
of a contract though made and to be per- 
formed within the state, when it is a con- 
tract with a citizen of another state. Such 
was Mr. Justice Story's understanding- 
Springer V. Foster [Case No. 13,200]— of the 
decisions of the supreme court, in which he 
took part. See, also, Woodhull v. Wagner 
[Id. 17,975]; Donnelly v. Corbett 3 Seld. [7 
N. Y.] 500; Poe v. Duck, 5 Md. 1. 

The plaintiff is entitled to judgment on the 
agreed statement of facts. 

NOTE. State insolvent laws cannot discharge 
the obligation of contracts made with citizens 
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of other states. See Baldwin t. Hale, 1 TVall. 
■"68 U, S.] 234; Hale v. Baldwin [Case No. 5.- 
U3j, citing above case. 
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Case ]Sro. 3,781. 

In re DE METZ.* 

District Court, D. New Jersey. Sept. 6, 1872. 

Paet^euship— Evidence of— BA:iKuDFror — 
Proof of Claim— Costs. 

[1. One who— partly through friendship, and 
partly through a desire to promote a profitable 
business, in order that he may receive pay- 
ment of an antecedent debt— advances money to 
jinother for the purchase of materials to be 
manufactured, retaining a lien thereon as se- 
curity, will not be held liable as a partner 
merely because of his debtor's representation, to 
•that effect, made without his knowledge or au- 
thority, coupled with the fact that he looked 
carefully after the property, which constituted 
his only security, and was consulted and gave 
his assent to a sale thereof to his debtor's 
brother.] 

[2. Costs will not be allowed to a claimant in 
bankruptcy proceedings, who, by failing to make 
A clear and frank disclosure of the transactions 
on which his notes were founded, misleads the 
assignee so as to cause delay and expense in the 
proof of his claim.] 

[In banlcruptcy. In the matter of Leonce 
De Metz. On objection to proof of claim of 
M. G. Lane.] 

There is a lack of precision and distinct- 
ness in stating the objections to the proof of 
this claim, which has somewhat embarrassed 
me in their consideration, and these objec- 
tions may be reduced in substance to the fol- 
lowing: (1) Because tlie personal property 
sold by the claimants to George De Metz, 
nnd by tlie latter to the bankrupt, was in 
" fact, the property of the claimant, and liable 
for the debts of Lane and George De Metz, 
and hence that said sales were fraudulent, 
covinous and void. (2) Because at the time 
•of the said sales and transfer of the property 
to the bankrupt the claimant and George De 
Metz were pai-tners doing business under the 
name of the "American Zinc Works," which 
•owed debts and was insolvent (3) Because 
the bankrupt, although not a partner, was 
the superintendent for the firm, and had 
been and was held liable by the creditors 
for the debts of the fii'm. (4) Because the 
sale to the bankrupt was a device to deceive 
the creditors of Lane and George De Metz. 
Upon the argument the counsel for the bank- 
rupt and assignee put himself mainly upon 
the ground of a failm*e of consideration for 
the notes proved by tlie claimant, which may 
be regarded and treated, not as a new rea- 
son, but as tlie legal result of some of the 
foregoing objections. 

The testimony taken and relied upon to 
sustain these objections is very voluminous. 
I have given it a close examination, and I 
think this state of facts is made to appear. 

* [Not previously reported.] 



In the summer of 18G9 one George De Metz, 
a brother of the banki-upt, and Albert Har- 
niclde, established at Elizabethport, New Jer- 
sey, a manufactory for the purpose of con- 
verting spelter dross into zinc. Their means 
being limited, they prevailed upon the claim- 
ant—who was a friend of both, and who had 
special reason to be interested in George De 
. Metz, as his intended son-in-law— to loan to 
them his credit in the pui'Chase of the raw 
material from which they were to manu- 
facture a marketable product An arrange- 
ment was made with Ackerman, a dealer in 
new and old metals in New York, by which 
Lane was to be responsible to him for all 
the dross and zinc skimmings fm*nished by 
him to the American Zinc Works, the manu- 
factured article to be sent to Ackerman for 
sale, and out of the proceeds Lane to be 
secured for his advances in the purchase of 
the raw material, and the residue to be paid 
to the concern for profit. Matters not suc- 
ceeding satisfactorily under Harnickle's man- 
agement, he withdrew fi-om the firm in the 
latter part of tlie year, and the business was 
continued by George De Metz alone, his 
brother, Leonce, the bankrupt being taken 
in as superintendent in the place of Har- 
nickle. It does not appear that any other ar- 
rangement was made for supplying the new 
firm with the raw material- Mr. Lane still 
remained- responsible to Ackerman, who 
seems to have furnished all that was used 
in carrying on the business. The zinc di'oss 
and skimmings were stored by Ackerman in 
New York, on account of Lane, and were for- 
warded to De Metz, at Elizabethport as he 
required the same for manufactm'e. In Feb- 
ruary, 1870, at the suggestion of some of the 
parties, it was agreed that the factory build- 
ing at Elizabethport should be used for the 
storage of the raw material furnished by 
Ackerman on the credit of Lane,— the latter 
claiming ownership in the property until 
paid his advances thereon to the former. 
Upon its delivery, Metz gave to Lane a re- 
ceipt as follows: "New York, February 14, 
1870. Reed, of M. G. Lane, on storage, 113,- 
000, or about of galvanized zinc, and 25,000 
pounds of zinc skimmings, to be delivered to 
said M. G. Lane at any time on his order, 
or any part thereof. George De Metz." 
Thus matters stood until March 12th follow- 
ing, when a contract was entered into be- 
tween George De Metz and Lane that the 
former should purchase all the material on 
hand at the price of $3,616, Lane holding 
his lien upon the same until the sum was 
paid to him. The business failed under 
George De Metz's management; the factory 
was closed, and Lane was largely out of 
pocket for advances made to hini. In Sep- 
tember, 1870, his brother, Leonce, proposed 
to purchase the concern; had an intei'view. 
with Lane about it; met him subsequently, 
with George and Ackerman, at the store of 
the latter; and finally agreed to pay for all 
the property and good will of the establish- 
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ment the sum of ?4,500; .$100 in cash and 
22 promissoiy notes for §200 each, payable 
monthly. A bill of sale was executed by 
George to Leonce, specifically enumerating 
the property, and warranting the title against 
all claims bearing date September 13th, 1870.* 
and the 22 notes were drawn to the order 
of (Jeorge De Metz, and were endorsed by 
him to the claimant, who took them in lieu 
of notes of equal amount which he held 
against him. The one first maturing was 
paid, and the other 21 notes, of .?200 each, 
constitxite the claim of Lane, the proof of 
which is sought to be set aside. 

AVithout considering in detail the several 
objections urged against the claim, it is only 
necessary for me to say that the evidence in 
the case does not seem to sustain any of 
them. Lane's conduct in and connexion 
with the business from the start may be sat- 
isfactorily explained without assuming that 
he was a partner therein. De Metz and Har- 
nickle were his friends, and, as it appears, 
were also his debtors, arising from other busi- 
ness transactions, and he was probably in- 
fluenced by mixed motives in his endeavours 
to assist them in this new enterprise. He 
desired to befriend them, if he could do so 
without incurring too much pecuniary risk. 
He doubtless hoped they would succeed, 
both on their own account, and also in refer- 
ence to the payment of the other claims 
which he held against them. I find no evi- 
dence which is not explainable upon other 
grounds than that he was a partuer. 

**A partner is liable," says Parsons, in his 
treatise on Partnership (page 31), "either be- 
cause he is in fact a partner, or that he ever 
said that he was or that he suffered himself 
to be held out as one." That George De 
Metz admitted or alleged that he was did 
not make him one, or fix any liability upon 
him as such, unless Lane knew of it, assent- 
ed to it, or suffered others to act upon the in- 
formation without correction. It will hard- 
ly be safe to infer a partnership because he 
was anxious for the success of the firm, or 
because he looked carefully after propei*ty 
which he reckoned his only security for ad- 
vances made, when such conduct can be 
so readily accounted for from the pecuniary 
interests involved, and from the personal re- 
lations existing between them. If he was 
not a partner, then his assent to the sale 
from George De Metz to the bankrupt, we 
may presume, only had reference to the lien 
which he claimed to hold upon a portion of 
the property. That is a sufficient explana- 
tion as to why he was consulted by them 
both as to the sale by the one and the pur- 
chase by the other. 

The other material allegation, that the con- 
sideration for the notes failed because the 
property sold by George to Leonce was sub- 



sequently taken to pay the debts of the old 
firm, is founded upon a misapprehension of 
the facts of the case. George warranted the 
title of the property in his bill of sale to his 
brother. That title has not been impeached. 
A portion of it was, indeed, taken to pay a 
debt of the former partnership, upon the al- 
legation that Leonce was a member of the 
firm. But it was seized as his property, not 
as Lane's or George De Metz's, and hence the 
validity of the transfer from George to him 
was fully recognized, not disregarded. It 
was held in judicial proceedings taken that 
Leonce had acted in such a manner in the 
conduct of the former's business, that he had 
rendered himself legally liable as partner. 
But upon what principle can Lane be held 
responsible for tliat? There is no evidence 
that he either did or said anything to con- 
duce to such a result. 

Upon the whole case I am of the opinion 
that the objections to the claim must be 
overruled. 

Whether I should allow to the claimant his 
costs in these proceedings is a different ques- 
tion, as he seems, at least in part, responsible 
for them. The twenty-second section of the 
bankruptcy act [of 1SG7 (14 Stat 527)] re- 
quires that, in order to entitle the claimant 
to have his demand against tlie estate of the 
bankrupt allowed, his proof of claim inter 
alia must set forth the true consideration of 
the debt or demand. It has been held under 
this section that when the debt consists of a 
promissory note the proof ought to set forth 
the consideration of the note, — In re Loder 
[Case No. 8,156],— and that it is competent 
for the register, or the court, after excep- 
tions made, to allow anj' mistake or defect in 
the proof to be amended, — In re Elder [Id. 
4,326]. In the present case the claimant has 
not fully and fairly stated the consideration 
of the notes, w^hich evidence his claim 
against the bankrupt's estate; but I think 
this defect of proof has arisen rather from a 
misapprehension of the register, arising from 
the want of clearness in stating the trans- 
action by the claimant, than from any wil- 
ful or fraudulent suppression of the facts by 
the claimant. With this view, in the ab- 
sence of fraxid, 1 recognize the right of the 
complainant to explain the proof made, and, 
if need be, to amend it. But I have the im- 
pression that the assignee has been misled 
by this lack of exactness in revealing the 
consideration of the claim, and that ox- 
pense and delay have been made, by the 
claimant, because he did not more frankly 
and clearly expose the whole transaction to 
the register. This at least would be the 
natural tendency and result of such de- 
fective proof. Under the circumstances I 
am not willing to allow his costs, but order 
each party to pay their own. 
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Case K*o. 3,78S. 

DB MILL et al. v. LOCKWOOB. 

[3 Blatehf. 56.] ^ 

Circuit Court, S. D. New York- Sept. Term, 

1853. 

« 

Action' to Recoveu Land— Equitable Estoppel 
—Entailed Laxds— Legislative Release. 

1. What considerations, by way of equitable 
estoppel, will njt operate to prevent a recovery 
by a plaintiff, in an action at law to recover the 
possession of land. 

2. A., by his will, devised land to J., for life, and, 
after J.'s death, to P. and the heirs male of P.'s 
body. After J.'s death, P. conveyed his interest 
in the land to M. By his will, M. devised his 
interest in it to the then children of the said P., 
one of whom was T., an heir male of P.'s body. 
Afterwax'ds, by a resolution of the legislature 
of Connecticut, Q., the guardian of those chil- 
dren, was authorized to sell and convey, for 
their benefit, their interest in the land under the 
devises. The resolution declared the estate to 
be a fee simple. Q. made a conveyance under 
the resolution. Afterwards, P. died: Held, that 
the legislature had authorized the conveyance 
of the right which would belong to the children, 
as P.'s issue, on his death; and that, by the 
conveyance by Q., T. was divested of all title 
to the land under the will of A, 

3. Semble, that the fee tail given to P. by 
the will of A,, became, by such resolution, a fee 
simple in the said children, and passed by the 
conveyance made by Q., so as to bar the rights 
of heirs male of P.'s body who were Dorn atter 
the conveyance by Q. 

4. At the time of the passage of the resolution, 
tlie legislature exercised judicial powers; but, 
whether the resolution is to be regarded as a 
judicial decision, quaere. 

This was an action [by Thomas A. De 
Mill and othei*s against Augustus Lockwood] 
for the recovery of a tract of land situate 
in Stamford. The plaintiffs, four in num- 
ber, were the children and the only heirs 
male of Peter De IMill. The title to the land 
was originally in Anthony De Mill. He, by 
his will, made the 15th of July, 1790, de- 
vised the land to his nephew Joseph De Mill, 
for life. At his decease, the land was given 
by the will to Peter De Mill, a son of An- 
thony, and to the heii*s male of his body. 
The will was admitted to probate on the 
13th of August, 1790. Joseph died in the 
year 1800. Peter died in July, 1852. One of 
the plaintiffs, Thomas A., was born in 1799, 
one in 1804, one in 1807, and one in 1811. On 
tlie 21st of July, 1798, Peter conveyed to Mai-y 
Arnold all the right, title, and interest which 
he had in the premises, without stating what 
that right was. There was, in tlie deed, a cov- 
enant that he had good right to convey the 
same. Mary Ai-nold, by her will, made on the 
24th of October, 1800, devised all her right 
and interest in the premises, to "the children 
of Peter De Mill." Mary Arnold died early in 
1801. In October, 1801, Peter Quintard was 
appointed guardian of the children of Peter 
De Mill who had then been born, namely 
Thomas A., two daughters, and a son who 
died in 1839. As such guardian, he present- 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



ed his petition to the legislature of the state, 
in which he alleged, that his wards were the 
ownei-s in fee of tie premises, by devises 
from Anthony De Mill and Mary Arnold, 
and prayed for power to sell, for the ben- 
efit of his wards, all the right, title, interest 
and claim which they derived under either 
of those devises. The legislatm-e passed a 
resolution authorizing Quintard, as such 
guardian, to sell, for the benefit of his wards, 
all the right, claim and interest which they 
acquired to the premises by virtue of those 
devises, and, in that resolution, declared the 
estate which it authorized to be sold, to be 
an estate in fee simple. At that time, the 
legislature exercised not only legislative but 
judicial power. In pursuance of that reso- 
lution, Quintard, as such guardian, on the 
10th of April, 1802, sold the interest of his 
wards in the land to David Holly. On the 
same day, Holly sold all his interest to Isaac 
Ambler; and, on the 1st of April, 1809, 
Ambler conveyed to the defendant. Ever 
since that date, the defendant had been in 
possession of the premises, claiming them 
as his own, and had made extensive im- 
provements on them, adding greatly to their 
value. At the trial, evidence was offered by 
the defendant tending to prove, that Quin- 
tard was paid the full value of the land; that 
that full value was paid to the plaintiffs 
when they became of age; that they re- 
ceived it, knowing that it was the avails of 
the land; that they still kept it; that they 
knowingly permitted the defendant to go on 
making improvements on the land, suppos- 
ing it to be his own, without telling him of 
their claim; that Peter De Mill died in the 
city of New York, where he was domiciled, 
and had been for several years, leaving a 
will; and that, by tliat will, he devised real 
and personal estate of some value, in that 
city, to the plaintiffs. 

Charles Hawley and Henry Dutton, for 
plaintiffs, 

Thomas C. Perldns and Thomas B. Butler, 
for defendant. 

INGERSOLL, Disti'ict Judge, in submit- 
ting the case to the jury, charged them as 
follows: 

The plaintiffs, if there were nothing else 
in this case but the will of Anthony De Mill, 
would be entitled to the property in question, 
in fee simple. For, the statutes of this state 
have declared, that every estate given in 
fee tail shall be an absolute estate in fee 
simple, in the issue of the first donee in 
tail. The plaintiffs would, therefore, be en- 
titled to a verdict, to recover possession of 
the premises. 

It is turged, however, by the defendant, 
that, in the year 1802, the fee of the land 
was attempted, at least, to be sold by Quin- 
tard, the then guardian of Thomas A., one 
of the plaintiffs, and of the other children 
of Peter who had then been born, by virtue 
of power given to him by the legislature; 



DE MILL (Case No. 3,782) 



[7 Fed. Cas. page 454] 



that a deed of the land was given by Quin- 
tard to Hollj', from whom the defendant 
claims; that Quintard was paid the full 
value of the land; that that full value was 
paid to the plaintiffs and their sisters, with 
then* consent, when they became of age; 
that they received that full value, knowing 
it was the avails of the land sold by Quin- 
tard; that they keep that full value; that the 
plaintiffs have knowinglj' permitted the de- 
fendant to go on making improvements on 
the land, supposing it to be his own, with- 
out telling him of their claims; and that, 
therefore, the plaintiffs are now estopped 
from saying, either that the power with 
which the legislature invested Quintard was 
a defective or invalid power, or that it was 
defectively executed. Whatever the rule 
might be in a court of equity (and it is not i 
necessary to decide what the equity rule \ 
would be), these facts would not, in a court | 
of law, estop the plaintiffs from saying, that 
the power which was given to Quintard by 
the legislature, to convey the .right which 
was acquired by the plaintiffs or either of 
them, under the will of Anthony, or the fee 
of the land, was an invalid power for that 
purpose, or that it has been defectively ex- 
ecuted. The defendant further urges that, 
in the deed of July, 1798, from Peter to Mary 
Arnold, there are certain covenants which 
are binding upon the plaintiffs, as his heirs 
at law; and that, in consequence of the cov- 
enants in that deed, and of the devise to the 
plaintiffs under the will of Peter, the plain- 
tiffs cannot now claim the land. But these 
facts, even if they were as claimed by the 
defendant, would not, in law, deprive the 
plaintiffs of the right to demand the land. 

The defendant also urges, that he has held 
the land adversely ever since the year 14509, 
claiming it as his own, and denying all right 
of every one else to it; and that such ad- 
verse possession, under such a claim of right, 
gives him, in law, a title to it. If any one, 
having no right to land, enters upon it and 
holds it adversely, claiming title to it ai 
against all the world, the person who has 
the actual title and the present right of pos- 
session, will after the lapse of fifteen years, 
be deprived of all title, if, for that fif- 
teen years, he permits such adverse posses- 
sion, without exercising his right of pos- 
session. This is the general rule. There are 
certain exceptions to it, in favor of indi- 
viduals under certain disabilities, which it 
is unnecessary to specify. If, then, the de- 
fendant has had possession of the land be- 
tween forty and fifty years, claiming title 
to it, and denying the right of every one 
else, the question ai'ises: Did the plaintiffs, 
for a period of fifteen years of such adverse 
possession, have the right to the immediate 
possession, and permit the defendant, for 
that period, to exercise that right, without 
exercising it themselves? If they did, then 
their titie is gone. 

By the will of Anthony De Mill, neither of 



the plaintiffs had any right of possession, 
until the death of Peter De MiU, in 1852. 
The right of possession, after the death of 
Joseph De Mill, was in Peter. By his deed 
to :Mary Arnold, in 1798, that right in Peter 
became vested in her.^ By her devise, which 
took effect early in ISOl, to Thomas A. De 
Jlill, one of the plaintiffs, and the other 
children of Peter who were then born, the 
right of possession, which, by the deed from 
Peter to Mary Arnold, was vestt'd in her, be- 
came vested in Thomas A. and the other 
devisees named in her will. Then, if there 
were nothing else in the case, the right of 
immediate possession would, from about the 
year 1801, have been vested in Thomas A. 
and the other devisees named in the will 
of Mary Arnold. As, then, Thomas A. would, 
for more than fifteen years after he became 
of age, have permitted the defendant to ex- 
ercise the right of possession to the laud in 
question, claiming it as his own, without 
exercising the right which he, Thomas A., 
had, the defendant would, as against him, 
have the right to the land. But there is a 
deed, executed in 1802, from Quintard, as 
guardian of Thomas A. and the other 
devisees in the will of Mary Ai'nold, made 
by virtue of a resolution of the legislature; 
and, if that deed conveyed the life-right 
which Peter had under the will of Anthony, 
and which became vested in Thomas A. and 
the other three devisees in the wUl of ilary 
Arnold, by virtue of that will, and that life- 
right only, then, after that deed, dming the 
life of Peter, there was no right of possession 
in Thomas A. Under tiiose circumstances, 
no adverse possession by the defendant 
would affect Thomas A-*s present legal titie, 
for the reason that, from the time such ad- 
verse possession commenced, up to the time 
of the death of Peter, in 1852, there was no 
right of possession in Thomas A. The plain- 
tiffs admit that, at least, that life-right was 
conveyed by that deed, though tiioy deny that 
any thing more than such life-right was con- 
veyed. But, it is claimed by the defendant, 
that the deed executed by Quintard to Holly, 
in pursuance of the resolution of the legisla- 
ture, will prevent a recovery in this action; 
and the court is of opinion, that that deed 
affords to the defendant a complete defence 
in this suit. 

There are several reasons urged on the part 
of the defendant, why that deed will deprive 
the plaintiffs of the right to recover in this 
action: 

1. It is admitted that, if any one of the 
plaintiffs has no titie to the land in question, 
though the other plaintiffs may have the 
whole titie, no recovery can be had in this 
action- To entitie the plaintiffs to a ver- 
dict, all the plaintiffs must have a right to 
demand the possession. And it is claimed 
by the defendant that, at all events, the reso- 
lution of the legislature authorized Quintard 
to sell all claim which Thomas A. had to 
the land in question under the will of An- 
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thony; and that, after the deed from Quin- 
tard was executed, Thomas A. could have no 
right under that Avill. It is admitted by the 
plaintiffs that, after that deed, Thomas A. 
could have no claim under the -will of Mary 
Ai-nold. But they deny that he was, hy that 
deed, deprived of the right which he had 
under the will of Anthony. They say that 
,vhat he took by the will of Anthony, was not 
a right that could in law be conveyed by 
deed; that it was a mere possibility, a mere 
expectancy, during the life of Peter, a mere 
capability of inheriting, without any rights 
of property attaching to it, so long as Peter 
should live. The estate given to Peter by 
the will of Anthony, was an estate tail male. 
That estate, upon the death of Peter, he 
leaving male issue, would, in such issue, be- 
come an estate in fee simple. During the 
life of Peter, his issue had no interest in the 
land which could, in law, be conveyed by 
deed. Such was the common law, and the 
legislature had never, by any general law, 
altered the common law in this respect. It 
is admitted, that the legislatm-e could, by a 
general law, alter the common law in this 
respect, and authorize the issue of the ten- 
ant in tail to convey by deed the right or 
claim which would belong to him, as such 
issue, or the possibility to which he was en- 
titled, as such issue. It is claimed by the 
defendani; that, by the resolution of the leg- 
islature, in this particular case, they author- 
ized that to be done. And such is the opin- 
ion of the court. The legislature could, by a 
general law, authorize it to be done. They 
could, by a particular special law, authorize 
it to be done in a particular case. They 
adopted the latter course. After that reso- 
lution of the legislature, and the deed from 
Quintard which followed it, Thomas A. could, 
at no time, daim any titie to the laud by 
virtue of the will of Anthony. He, there- 
fore, has no present right to the land, and 
there can be no recovery in this case, what- 
ever the rights of the other plaintiffs may be. 
2. It is also claimed by the defendants, 
that, by virtue of the proceedings had before 
the legislature in October, 1801, the estate 
tail given to Peter by the will of Anthony, 
and which estate had, by the devise of Mary 
Arnold, vested in the four children of Peter 
then living, became in them an estate in fee 
simple; that, as what they had was sold and 
conveyed by the deed of Quintard, the fee 
simple to the land was conveyed; and that, 
as a consequence, none of the plaintiffs have 
any right to the land. It has already been 
decided that Thomas A. has no right to the 
premises, and that, therefore, there can be 
no recovery in the present action. It is not 
necessary,' therefore, for the purposes of the 
present case, to decide the question whether 
the other plaintiffs would have any right to 
the land in conti'oversy. But, as the deter- 
mination of this latter question may be de- 
sirable to the parties contesting, in reference 
to any contemplated futm*e proceedings, I 
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will express my views in regard to it. The 
resolution of the legislature which authorized 
the sale of the land, called that which was to 
be conveyed a fee simple, and authbrized 
Quintard to convey a fee simple. The legis- 
lature would have had a right, by a general 
law, to declare every fee tail to be a fee 
simple in the tenant in tail; and, after such 
general law, an estate in fee tail would, in 
the ^enant in tail, be converted into a fee 
simple. Such was the course adopted sev- 
eral years ago hj the legislature of the state 
of New York. The legislature, by so doing, 
would not take any right of property from 
any one and vest it in another. They would 
not take any strict legal right from any one. 
For, the issue of the donee in tail, has no 
strict legal right imtil after the death of 
such donee. During tiie life of such donee, 
such issue has no right in the entailed estate 
which can be conveyed; but only a possi- 
bility or expectancy or capability of inherit- 
ing. He has no right to convey; and, by 
the common law, such issue may, in various 
ways, without any act done by him, or^any 
act left undone by him, be deprived of that 
possibility or expectancy. The legislature 
have a right, at all times, by general law, to 
change the comrse of the inheritance, and de- 
prive such issue of the capability of inherit- 
ing. If, then, the legislature had, in the year 
1801, as was done by the legislature of the 
state of J^ew York a few years previously, 
passed a general law, declaring all fee tails 
to be fee simples, that which Peter took by 
the wiU of Anthony, and which had become 
vested, by the will of Mary Arnold, in the 
four children of Peter then living, would, in 
them, have become a fee simple. If this 
could be done by a general law, it could be 
done by a particular special law. And the 
proceedings had before the legislatiure may 
be considered as a particular special law, by 
which the fee tail which was given to Peter 
by the wiU of Anthony, and which was then 
vested in those four children, became in 
them a fee simple. As, therefore, what they 
had a right to was sold by the deed of Quin- 
tard, it follows that the fee simple was sold; 
and that, consequentiy, none of the plaintiffs 
have any right to the land. 

3. Another reason urged by the defendant, 
why the deed from Quintard deprives the 
plaintiffs of the right to recover the land is, 
that the proceedings had before the legisla- 
ture in October, 1801, became a judicial de- 
cision, binding upon all the world, establish- 
ing the estate to be conveyed to be a fee 
simple. In 1801, the legislature exercised ju- 
dicial as well as legislative powers. But, it 
is not deemed necessaiy to determine this 
last question. Enough has been said to show 
that the plaintiffs have no right to the de- 
manded premises, and that there must be a 
verdict in favor of the defendant 
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Case No. 3,783. 

BEN V. BACON et al. 

£4 Wash. O. C. 578.] ^ 

Circuit Court, D. New Jersey. April Term, 
182G. 

Ejectjibnt — Postponement of Trial — Costs in 
FoKsiEii Ejectment. 
After noticii of trial, the defendant cannot 
move to put ofif the trial until the costs of a 
former ejectment be paid; without notie«that 
such a motion would be made; nor can it pre- 
vail under any circumstance, if the costs be 
demanded on an ejectment, which had been de- 
cided in the state court. 

[Action in ejectment] Motion by defend- 
ants' counsel to postpone the ti-ial until the 
plaintiff has paid the costs of a former eject- 
ment between the same parties, for the same 
premises; which was decided in favom- of 
the defendants, in the supreme court of this 
state. Cases cited in faroiu- of the motion: 
Roberts, Costs, 448; 2 W. Bl. 1158. On the 
other side were cited Adams, Ej. 322; Rob- 
erts, Costs, 446. 

Ellmer & Wall, for plaintiff. 
Richard Stockton and Mr. Jeffers, for de- 
fendants. 

WASHINGTON, Circuit Justice. Whether 
this coui-t would, under any circumstances, 
postpone the trial of an ejectment until the 
costs of a former ejectment, incm-red in a 
state court, be paid, is a question jiot neces- 
sary to be decided in this case; although I 
am by no means prepared, as at present ad- 
vised, to adopt such a practice. It appears 
from one of the eases cited, that this is the 
practice of the king's bench and common 
pleas in England; and there it may be at- 
tended by no inconvenience. But it by no 
means follows that it ought to be adopt(?d 
by the courts of the United States, in refer- 
ence to a state coin-t; or vice versa: Those 
coiu-ts are altogether differently consti-ucted; 
and are governed by different rules of prac- 
tice. The present case sti-ongly exemplifies 
tlie inconvenience wliieh might result from 
the practice. It seems at least doubtful 
-svhether, under a rule of the supreme court, 
which has been refen-ed to, the defendants 
have not forfeited their right to claim costs 
in that coin-t; although it is possible, as has 
been contended for by the defendants' coun- 
sel, that upon a proper application to that 
court, this objection might be removed. But 
this is a matter in which this com-t ought 
not to interfere. But be this as it may, this 
motion comes too late. Notice of the trial 
of this cause has been regularly given, and 
being now called, the defendant is for the 
first time informed that payment of the costs 
of a former ejectment is demanded as a pre- 
liminary to the trial. To yield to such a de- 
mand would be subversive of the ends of 
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justice, by producing delay, and subjecting 
the other party to an injury, without his be- 
ing subject to the imputation of the slightest 
fault. He had no reason, nor was he bound 
to anticipate such a demand, so as to come 
prepai-ed to meet it Surely he ought to have 
received reasonable notice that this motion, 
or at least that the demand would be made, 
that he might not be taken by sui-prise. So 
far from this, it is not pretended that a de- 
mand of these costs has ever been made, 
and it, is even admitted that they were not 
taxed until to-day. But this is not all. At 
the last term of this coui-t the lessor of the 
plaintiff, being a non-resident of this state, 
was ruled to give security for costs in this 
action, without any intimation being then, 
or at any time afterwards, given of this mo- 
tion; or tliat the costs now claimed would 
be demanded. The plaintiff then might rea- 
sonably conclude that such a claim was 
waived, so far as it might affect the trial of 
this cause. Motion denied. 

The cause was afterwards continued upon an 
affidavit of the absence of a material witness. 



Case No. 3,784. 

DEN V. HILL et al. 

[1 McAll. 480.]^ 

Circuit Court, California." Jan. Term, 1850. 

Acts of Public Offioeus— Pkesumption of Au- 
thority — GuAXTS OF Mexican Goveknohs of 
Califokni.\. 

1. The public acts of public officers, pui-- 
porting to have been done in an official capacitv, 
shall not be presumed to be usurped, but that'a 
legitimate authority had been previouslv <'on- 
ferred, or subsequently ratified. 

2. The reasons which gave application to this 
rule arose out of the powers of the Spanish mon- 
arch, and his relations with his vice-regents in 
the Now World, and do not apply to the ter- 
ritorial or departmental governors of California. 

3. Their granting powers must be exercised 
in conformity with the colonization decree of 
Mexico, of 1S24, and the regulations of 1828, 

4. No presumption in favor of the vali<litv of 
their acts arises, to the extent to which that 
rule has been carried in the cases of Spanish 
titles. 

This cause was left to be determined by 
the coiu't on the law and facts, witliout the 
intervention of a jury. 

James McDougal and Isaac Hartman, for 
plaintiffs. 

Thompson, In-ing & Pate and Eugene Lies, 
for defendants. 

McAllister, circuit Judge. This is an 
action brought for the recovery of damages 
for the detention and conversion of certain 
live stock, and otlier personal property. The 
damages are laid at .$50,000. A jury has 
been waived, and the cause left by consent of 
pai-ties, on the law and facts, to the com-t. 



^ [Reported by Cutler McAllister, Esq.] 
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It appears that defendants, as the highest 
bidders at public outcry, hdcame on the 4th 
Decemhei', 1S45, the lessees for the term of 
nine years, of tlxe mission of Santa Barbara, 
together with the live stock and personal 
property; which arrangement was made in 
•conformity with the decree of the 25th ]May, 
1S45, and the regulations of 28th October, 
in the same year. At the expiration of the 
lease, the plaintiff claimed to be the owner 
of the personal property, and demanded pos- 
session of a portion of it The defendants re- 
fused to recognize the ownership of plain- 
tiH; whereupon he brought this suit. To 
sustain his title, he produced a paper pur- 
porting to be made on the 10th June, 1S46, 
by Plo Pico, constitutional governor, and 
which professes to convey tlie reversionary 
interest of Mexico to the mission of Santa 
Barbara, after the expiration of the lease, 
with all its property, tenements, and stock, 
to the plaintiff. To prove the due execution 
■of this document, the plaintiff relies on the 
admission of the genuineness of the signature 
of Pio Pico. This is doubtless presumptive 
■evidence of due execution at the time it bears 
date. It is but a presumption, however, and 
may therefore be rebutted by evidence. 
Neither Pico nor Moreno the secretary'' whose 
signature is on the grant, was sworn as a 
witness, although the latter certifies ofiicially 
on the grant, that an entry of it had been 
made in the proper book; and such official 
statement has been falsified by the fact that 
no such entry has been found in the proper 
book, or in any of the records or archives of 
the government This grant purports to have 
been made on the 10th June, 184G, a pei-iod 
near the time when the government of the 
territory had passed from his (Pico's) hands, 
and, indeed, during the very heat and con- 
flict of the struggle in which his power was 
overthi'own. Add to this, that this gi'ant 
never saw the light so far as the evidence 
ascertains, until 1848, after the return of Pio 
Pico to California, from his visit to Mexico; 
and it is much to be regretteS, that the plain- 
tiff has been content to rest solely on the 
genuineness of the signature of Pio Pico, in 
a case the circumstances of which render the 
admonition of the highest judicial tribunal of 
our country peculiarly impressive, namely, 
that in such a case careful inquiry and 
scrutiny Is necessary as to the authority of 
the governor, and the bona-fide exercise of 
it U. S. V. Cambuston, 20 How. [61 TJ. S.] 
<i4. 

Now, in this case it is urged, that there are 
facts elicited by the testimony which dis- 
affirm the presumption arising from the fact 
of the genuineness of the signature of Pico, 
and facts independently of the time and the 
condition of Pio Pico when he exercised the 
gi-anting power, which show that the grant 
was made long after its apparent date. 

These facts are, that the government arch- 
ives contain no "espediente" note, or memo- 
randum, of this grant, while there are rec- 



ord-notices of other grants of similar chai-ac- 
ter issued about the same time. That the 
certificate that an enti'y of the grant was 
made in the proper book, is false. That none 
such has been produced, and its non-produc- 
tion is not satisfactorily accounted for. That 
the sale of this property itself being public, 
was at a private sale. That this jnant was 
not only not archived, but its existence un- 
known to witnesses who, it was to be sup- 
posed, must have known of it had it been in 
existence. That plaintiff in 1848 and 1850 
disclaimed by his acts and declarations hav- 
ing any interest in ihe mission of Santa Bar- 
bara. L. T. Bm*ton swears, he was assessor 
of Santa Barbara county in the latter yeai*, 
and applied to the plaintiff for a list of his 
property; tiiat he received a list of particu- 
lars from him; that no mention was made 
of any intei'est or claim in the mission of 
Santa Barbara. That in that year the prop- 
erty was not assessed, for the reason that he 
believed it to be government property. In 
1848, I. D. Stephenson was also in an official / 
position, and "received orders to look into 
the tenures of the mission property, cattle, 
&c.; was insti'ucted to send a secretary for 
the documents and titles. I received infor- 
mation that Br. Den and Mi-. HiU (the de- 
fendants) were the lessees of the mission in 
Santa Barbara. The only gentleman I knew 
of the name of Dr. Den, is the gentleman in 
court. He was riding by mj quarters. I ap- 
plied to him. He refen-ed me to his brother, 
as having possession of the mission of Santa 
Barbara. I went immediately to the mission, 
saw Den and HiU, received the requisite in- 
formation, and communicated it to my supe- 
rior. Dr. Kiehard Den said he had no inter- 
est in the mission, and refeiTed me to his 
brother." An additional circumstance, which 
is ascertained by the expediente of Thomas 
H. Bobbins, is invoked, which shows that a 
portion of the same lands alleged to have 
been granted to plaintiff, was granted some 
twenty days after that time, to the said Bob- 
bins, with full knowledge by Pico that they 
belonged to the mission of Santa Barbai-a. 
Now, the foregoing circumstinces afford in- 
tiinsic testimony which ci'eate no inconsider- 
able doubt as to the due execution of the 
grant and lead to the conclusion that the 
grant was ante-dated, and was, in fact ush- 
ered into existence at a much later period 
than the date it bears, and when any author- 
ity which had existed was at an end. This 
question, as to the valid execution of the 
deed, was a legitimate issue for a jm-y; and 
had this court anticipated this question 
would have arisen, it would not have as- 
sumed the respousibilitj' of a jury in deciding 
it The court will not undertalce to deter- 
mine this question, as it proposes to place the 
disposition of this case on a groimd inde- 
pendent of it. If the decision of the court 
shall be found to be correct, there is no neces- 
sity to decide whether the execution of the 
grant has been satisfactorily proved. If 
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deemed to have committed error, the party 
aggrieved will liave an opportunity of ex- 
plaining tlie circumstances of this case. 

The questions arise, 1st At the time, and 
in the position in which Pio Pico was, and in 
the then condition of the country, did he pos- 
sess the power to grant the reversionary in- 
terest of Mexico in the mission of Santa Bar- 
l)ara, and its live stock, and other personal 
property? 2d. Apart from the peculiarity of 
his position, did he, as governor, have the 
power to sell the personal property, cattle, 
&c., of a mission? 

As to the first question. In the case of U. 
S. V. Palmer [Case No. 15,989], decided some 
months since in the disti-ict com't of the Unit- 
ed States, sitting as a land court under the 
act of 3d March, 1851 (Brightly, U. S. Dig. 
Ill), a grant made by Pio Pico, as governor 
(and Moreno, the secretary, in this case), 
came under consideration. In relation to 
that grant, the court had occasion to discuss 
the power of Governor Pico to grant any- 
thing at the time, and in the position he then 
held; and as the presiding officer of that 
coui't, I had occasion to say, "It must have 
been with a knowledge that hostilities be- 
tween the United States and iSIexico had 
commenced on the Bio Grande, • that the 
American squadron was on the coast await- 
ing orders to take possession of this county, 
which they did immediately. It was at such 
a time, and in such a condition of aft'aks, 
that Pio Pico \mdertook to grant" &c. "The 
condition of things rendered the consumma- 
tion of the contract impracticable, and prac- 
tical dominion had passed from Mexico." 
The com't concluded by saying, "that it ad- 
mitted of great doubt whether on that 
ground alone the grant should not be deemed 
invalid." As in that case, however, although 
the grant was alleged to have been signed by 
Pio Pico and Moreno, the secretary, as in 
this, the com-t was satisfied it was ante- 
dated, and declined to decide on the ground 
of want of authority but predicated their de- 
cision on the ground that proof of the execu- 
tion of the gi-ant had not been made,— so in 
this case, though strongly impressed with 
the belief that all practical power to grant, in 
Pico, if it ever had been vested in him, had 
ceased to exist, the com't will waive the fm-- 
ther consideration of it, and proceed to the 
last view it entertains of this case, and the 
ground on which it will predicate its deci- 
sion. Had Pio Pico at any time, as gover- 
nor, the power to sell or alien the personal 
property of missions, devoted by law to pious 
uses, without the intervention of any other 
department- of the government? 

In the case of U. S. v. Cambuston, 20 How. 
[CI U. S.] 64, the court say, that a grant is- 
sued under the circumstances which charac- 
terize tlie present, "should be inquired into 
and scrutinized with great care, as to the au- 
thority to make it." In the opinion of the 
court, it requires little scrutiny to ascertain 
that no authority existed here. By the laws 



and regulations of Mexico, whatever may have 
been the occasional violations of them by 
unfaithful public agents, the governor had no 
authority to seU the personal property of tie- 
missions, because iu belonged to the neo- 
phytes, the fruit of whose labor it was. 
These neopliytes, with the fruits of their la- 
bor by those laws, were at first placed under 
the tutelage of the missionary priests; after- 
wards, imder that of the administrators or 
major domos, appointed by the territorial gov- 
ernors; and then, again, under the adminis- 
tration or cm-atorship of the missionary 
priests, to whom the property was restored 
by Governor Micheltorena, acting under the^ 
order of the supreme government The mani- 
festo of Figueroa gives a history of the laws, 
— Figueroa, the governor, who, in the esti- 
mate of this com-t (formed from its acquaint- 
ance with their transactions), stands pre-emi- 
nent among the departmental governors as 
a faithful and honest public servant Fig- 
ueroa's aianifesto, pp. 14, 17-22, 29-32; Fig- 
ueroa's Regulations; Rockwell, p. 15G, arts. 
1-10; also, clause 4, art 23, Alvarado's Regu- 
lations; Rockwell, 4G2, 466, art 16; Id. 471, 
475. Figueroa, in his Manifesto, says (page 
31), "Then, and always, the neophytes of the 
missions were reputed owners of the prop- 
erty pertaining to them; because all was ac- 
quired by their personal labor in community 
under the direction of the missionary friars, 
who, as tutors, have administered and econ- 
omized the property remaining, after main- 
taining, clothing, and supplying the neces- 
sai'ies of the subjected natives, as minors 
whose education had been committed to them 
by government." 

The foregoing authorities ascertain that the 
authority exercised by the government over 
the missions as to their personal property, 
was as cm-ators of the Indians or neophytes;, 
and that any disposition of that property 
must be in subordination to their rights. Don 
Pablo de la Guerra, a witness, says tliat the 
governor only exercised control of the prop- 
erty as curator Ifcor the Indians; and Alvara- 
do, another witness, deposes that the prop- 
erty was held by the government for the 
benefit of the Indians and religious services 
of the missions. Pio Pico, in his grant 
has referred to the sources of his author- 
ity. He first aUudes to the full power with 
which he was vested by the supreme gov- 
ei'nment to promote the general defense. 
He next refers specially to a decree of the 
honorable assembly of the 13th April imme- 
diately preceding the date of the gi-ant (1816). 
He has not given nor has any one else, the 
specific fountain from which his full powers 
flowed. The com-t, therefore, supposes that 
for the source it is to look to the general prin- 
ciple which has been enunciated: "that the 
public acts of public officers, pm-porting to be 
exercised in an official capacity, and by pub- 
lic authority, shall not be presumed to be 
usurped; but that a legitimate authority had 
been previously conferred, or subsequently 
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ratified." This principle has been applied to 
Spanish titles, and was prominently enunci- 
ated in the eases of U. S. v. Arredondo, 6 Pet 
{31 U. S.] 729; U. S. v. Clai-lie, 8 Pet. [33 
tJ. S.] 436; and in Delassns t. U. S., 9 Pet 
[34 U. S.] 135. The reasons which grew cut 
of the powers of the Spanish monarch, and 
his vicegerents in the New World, which call- 
ed for the application of the principle, do not 
exist in regard to the territorial or depart- 
mental governors of California; or the rela- 
tions which subsisted between them and the 
government of Mexico, Their power to grant 
even vacant lands was restricted, and could 
be legally exercised only when in conformity 
with the provisions of tdie colonization decree 
of 1824, and the regtdations of 1828. [U. S. v. 
Cambuston] 20 How. [61 U. S.] 6i. The pow- 
er of a territorial governor to alienate the cat- 
tle and other fruits of the labor, belonging to 
the neophytes of missions, is not a matter of 
presumption, particularly in a case like the 
present, where the circumstances under which 
it was esercised demand careful scrutiny into 
the existence of such authority. 

We now turn to the second source of power 
to which Pio Pico refers in his grant (the 
decree of 13th April, 1846), in conformity with 
which he states in the grant he had resolved 
to malce a genuine and effectual sale to Rich- 
ard S. Den, of the Mission of Santa Bai-bara, 
with all its property, tenements, stoclj, and 
lands. Now, no such decree has been proved 
even to have been in existence. It is urged 
that the date of the 13th April was a mis- 
take, and that the decree intended to be re- 
ferred to, was that of 3d April, 1846, inserted 
under that date in Rockwell, 475. Suppose 
that such inference is correct an inspection 
of that decree as set forth by Rockwell, 
shows no warrant for the action of Pio Pico. 
That decree on its face shows it could not 
have been the som'ce of any power in- relation 
to the mission of Santa Barbara. By its 
first article, it is clear that this mission was 
not intended to be included. For the pur- 
pose of saving from ruin certain missions 
which could not find tenants who would 
lease them under the previous efforts made 
by the government and were, therefore, fall- 
ing into decay and ruin, it was decided that 
the depai'tmental government should act in 
the manner which may appear best &c. The 
mission of Santa Barbara was, therefore, ex- 
cluded; for it is ascertained from the testi- 
mony, it had been rented previously to the 
defendants, in conformity with the decree of 
28th May, and the regulations of 28th Octo- 
ber, 1845, and they were in possession of the 
mission at the time. By the article 3, the de- 
cree provides, should government by virtue 
of this authority, find that in order to pre- 
vent the total ruin which threatens said mis- 
sions, it will be necessary to sell them to pri- 
vate persons, this shall be done at public 
auction, the customary notice being previous- 
ly given. Article 4, provides that in case of 
sale, if alter the debts be paid, any surplus 



should remain, this shall be divided among 
the Indians of the premi&>es sold, governipent 
taking care to make the most just distribu- 
tion possible. This legislation exhibits the 
same spirit which always regulated the Mex- 
ican legislation toward the Indian convert 
The titles to the lands where the missions 
were located, were never deemed out of the 
government; but that the government, in re- 
lation to the personal property of the Indians, 
acquired by then* labor and production, acted 
towards it as curators and guardians, there 
can be little doubt. When, then, Pio Pico re- 
ferred to the deci-ee of 13th April, 1846, if 
he intended to allude to the decree set forth 
by Rockwell, and stated he was acting in con- 
formity with it he simply stated that which 
is disproved. 

The com't considers it needless to refer in 
detail to the Montesdioca document, to the 
proceedings of the departmental assembly of 
15th AprE and 13th of May, 1846, or any oth- 
er documents to show that the grant was 
made without authority but in contravention 
of the orders of the supreme government. 
Judge Hoffman, in the district com't of the 
United States, sitting as a laud court under 
the act of 3d of March, 1851 (Brightly, U. S. 
Dig. Ill), in the Case of the Orchard of Santa 
Clara, has referred in detail to some of the 
decrees and orders. His opinion has been 
published, and is easy of access. The con- 
clusion to which the judge came was, "that 
admitting the governor's right to grant the 
vacant lands of the missions, or even to seU 
them, as to which latter I express no opinion, 
it is oievertheless clear that he had no author- 
ity either to grant or sell the vineyards, or- 
chards, &c.; which on the petition of the 
bishop, had been recognized by the president 
as belonging to the Fathers, which had been 
restored to them by Micheltinevo, and the 
sale of which, under the assembly decree of 
May 28th, 1845, the supreme government had 
promptly interposed to prevent" This is the 
conclusion to which the com't came, on the 
general power of the governor to sell per- 
sonal property of the mission. In a case, 
where the sale was private and to private 
individuals; where the evidence of it pro- 
fesses to have been entered on the records, 
where no entry on record of the grant is pro- 
duced, and its non-production not accounted 
for; where the existence of the grant for 
some time after its alleged execution was un- 
known; where the party had, by his act and 
speech, disaffirmed having any interest in 
the property; where a portion of the same 
land alleged to have been gi-anted to the 
present plaintiff, was granted by the same 
grantor, with full knowledge that it com- 
posed a portion of the mission of Santa Bar- 
bara, within twenty days after the time the 
gi'ant to the plaintiff is alleged to have been 
made; where the grant was made at a time, 
and under circumstances which require care- 
ful scrutiny, to ascertain the authority of the 
I grantor and the bona fides of its exercise; 
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and in view of the authorities hereinbefore 
referred to, as reported in Rockwell, — the 
■com-t cannot consider the authority of Pic 
Pico to make the gi'ant, under which plain- 
tiff claims title, as having been established. 
The court, tlierefore, acting as a jury, find a 
verdict in favor of the defendants. 



DEXEALE (BANK OF ALEXANDRIA v.). 
See Case No. 84G. 

DBNBALE (BETTY v.). See Case No. 1,375. 

DENEALE (STUMP v.). See Case No. 13,- 
5G0. 

DENEALE (UNITED STATES v.). See Case 
No. 14,946. 



Case K"o. 3,785. 

DENEALE v. YOUNG. 

[2 Cranch, C. G. 200.] * 

Circuit Court, District of Columbia. April, 
1820. 

Appeal from Okphaxs' Couut— Secukitt for* 

Costs. 
An. executrix lias a riglit to appeal from, a sen- 
tence of the orphans' court, to this court, with- 
out giving security to pi'osecute the appeal with 
effect; and tlxis court will grant a mandamus 
accordingly. 

On the motion of Mary Deneale, executi-ix 
of the will of George Deneale, a rule was 
granted her against Robert Young, Esq., tlie 
judge of the orijhans' court, to show cause 
why a mandamus should not issue com- 
manding him to allow her appeial to this 
court from the judgment pronounced by him 
on the petition of John Stump's agent, with- 
out requiring from her the performance of 
the conditions annexed by him to his order 
for allowing the said appeal; which con- 
ditions were the paying the costs which had 
Accrued, and giving bond and security (pend- 
ing the appeal,) in the sum of §15,000, to 
prosecute her appeal with effect 

;Mr. jMason, for the executrix. 

Jlr. Swann, for the judge. 

THE COURT (nem. con.t made the rule 
absolute and issued the mandamus. 



Case No. 3,786. 

DENEALE v. YOUNG. 

[2 Cranch, C. C. 418.] ^ 

Circuit Court, District of Columbia. Oct., 
1823. 

AssrsiPsiT — Set-Off — Notice. 

Unless notice of set-off be given before the 
suit is called for trial, it will not be permitted to 
be given in evidence, upon non assumpsit. 

Mr. Eendall and Mr. Lear, for plaintiff. 
Key «fc Dunlop, for defendant. 



Mr. Key, for defendant, offered to prove a 
set-off without notice given before the suit 
was called for ti'ial. 

The plaintiff's counsel objected that it was 
too late. 

THE COURT (nem. con.) so decided. 



DENIG (BURDELL v.). See Case No. 2,142. 



^ [Reported by Hon. William Cranch, Chief 
Judge.J 



Case No. 3,787. 

DENIKE V. ROURKE, 

[3 Biss. 39; ^ 3 Chi. Leg. News, 345.] 

Circuit Court, N. D. Illinois. June Term, 1871. 

Second Tax Sale — Postpones Deed — Municipal 

Taxes. 

1. Under the statute of Illinois, if the pur- 
chaser at tax sale allows the land to be again 
sold, witliin two years, whether for the same 
class of taxes or for other taxes properly as- 
sessed, his right to a deed is postponed, and a 
deed obtained within the limitation from the 
second sale is void and inoperative. 

2. Municipal taxes are levied under the same 
general authority as state and county taxes, and 
a sale by municipal authority is essentially a 
sale by state authority. 

3. In claiming title under a tax deed, the pur- 
chaser, having served a notice upon the per- 
son in whose name the land was tared, as re- 
quired by section 4, art. 9, of the constitution of 
Illinois, must show affirmatively by proof that 
such person, at the time of such sei-vice, re- 
sided in the county where the land is situated. 

4. Constitutional provisions for the protection 
of tax-payei-s must be strictly constnied. 

Ejectment for lot 6, of IMayer's subdivision 
of lots 1 and 4, in block 22, in the canal tnis- 
tees' subdivision of the south fractional half 
of section 29, township 39, range 14, situated 
in Cook county, llUnois. 

Homer Cook, for plaintiff. 

Wm. B. Snowhook, for defendant. 

BLODGBTT, District Judge. Upon the trial 
the plaintiff exhibited a chain of title from 
tlie United States government to himself, such 
as, if no defense were interposed, cleai'ly 
showed the fee simple in the property to be 
in the plaintiff as averred in his declaration. 
But the defendant, to defeat the plaintiff's 
right of recovery, claimed title under a tax 
deed executed by the sheriff of Cook county 
to r. W. Sno^vhook. and a deed from P. W. 
Snowhook to the defendant. Said tax deed 
was predicated upon a sale made hy the col- 
lector of Cook comity to said P. W. Snowhook 
on the 27th day of August, 1806, for the taxes 
of 1S65. Defendant also showed flie assess- 
ment of said taxes, a wairant for the collec- 
tion thereof, return by the collector as de- 
linquent, due notice of application for judg- 
ment against said lot for delinquent taxes, 
and judgment, the issue of precept, and sale 
in pursuance of said judgment, and also an 
affidavit filed by said P. W. Snowhook before 

* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the issue of said deed, setting fortli in sub- 
stance tliat notice bad been served on Hugh 
Slabei*, in -whose name said lot was taxed 
for the year 1SG5, of tlie said pui-chase, and 
the time when the redemption would expire; 
also, tliat no person was in possession of said 
premises, and a publication of a notice, sub- 
stantially the same as the one served on 
Maher, in the Cliicago P,ost, for three suc- 
cessive publications, thi'ee months prior to the 
expiration of the time for redemption. 

The plaintiff, for the pm*pose of defeating 
the tax title thus set up, adduced proof show- 
ing that said lot was duly assessed for taxes 
by the municipal authorities of the city of 
Chicago, for the year 1866; that said taxes 
not being paid, said lot was sold for said 
taxes in March, 18G7, whereby plaintiff insist- 
ed that the right of said Snowhook as pur- 
chaser at the tax sale in August, 1866, to a 
deed of said lot was postponed for two years; 
or, in other words, that the deed given by the 
sheriff to Snowhoolc, and inti'oduced in testi- 
mony, was void, for the reason that Snow- 
hook was not entitled to his deed at the time 
the same was issued. 

The statutory provision relied upon by the 
plaintiff reads as follows: "If any purchaser 
of lands sold for taxes shall suffer the same 
to be again sold for taxes before the expira- 
tion x)f two years from the date of his or her 
purchase, such purchaser shall not be enti- 
tled to a deed for the land until the expira- 
tion of two years from the date of the second 
sale; din-ing which time the land shall be 
subject to redemption upon the terms and 
conditions prescribed in this act, but the per- 
son redeeming shall jonly be required to pay, 
for the use of such first purchaser, the 
amount paid by him, and double the amount 
paid by the second purchaser." Act Feb. 12, 
1853 (Sess. Laws, p. 956; Gross' SL 1870, p. 
G09). 

It was contended, on the part of the de- 
fendant, that this provision only applies to 
tax sales made for state, countj-^ and town 
purposes, and that the purchaser at a tax 
sale was not postponed in his right to his 
deed by the sale of the land for taxes under 
municipal authority. But I am of opinion 
that it becomes, under tliis clause of the law, 
the duty of any purchaser of lands or lots at 
tax sales to see to it that they are not again 
sold witliin two years; and that in case the 
lands are so sold, whether for the same class 
of taxes or for other taxes, properly assessed, 
the right to the deed is postponed. 

The evident purpose and object of tiie law 
was to make sure that all taxes would be 
paid during the time the piu'chaser's inchoate 
right to a deed was matm*ing,anditisas much 
his duty to see that the taxes levied by the 
municipal authority are paid, as to look for 
those levied directly for state and county 
pm*poses. Municipal taxes are levied by vir- 
tue of the same general authority which 



levies and enforces a payment of state and 
county taxes— the municipal authorities act- 
ing by virtue of the power delegated to them 
by tlie state government, and a sale by mu- 
nicipal authority is, therefore, essentially in 
all respects a sale by state authority. Upon 
this point then I am clear, that the defend- 
ant's deed was void and inoperative, and I 
shoTild be obliged to find for the plaintiff; 
but on looking further into the papers I ob- 
serve that the only notice which was served 
in this case as an attempt at compliance with 
the constitutional requirements found in sec- 
tion 4, art. 9, of the constitution of Illinois, 
was by service of notice on Hugh Maher, in 
whose name said lot was taxed for tlie year 
1865. The constitutional requirement is, "that 
such purchaser shall serve, or cause to be 
served, a written notice of such pm'chase on 
every person in possession of such land or 
town lot. three months before the expiration 
of the time of redemption from such sale; 
in wliich notice he shall state when he pur- 
chased the land pr town lot, the description of 
the land or lot he has purchased, and when 
the time of redemption will exph'e. In like 
manner he shall serve on the person or per- 
sons in whose name or names such land or 
lot is taxed, a similar written notice, if such 
pei-son or persons shall reside in the county 
where such land or lot shall be situated." 

The evidence in this case shows that the 
notice substantially required by the foregoing 
Ijrovisions, was served jon Hugh Maher; and 
it also shows that no pei-son was in posses- 
sion of the lot in question at the time of the 
service of such notice. It seems very dear 
to me that it should appear affirmatively by 
the proof, not only that the notice was served 
upon the person in whose name the property 
was taxed, in the event of the property's be- 
ing unoccupied, but also that such person was 
a resident jof said county at the time of such 
service. This being a constitutional provi- 
sion for the protection of tax-payers, it is to 
be constiTied strictly. No person is to take 
any rights under a tax title, without foEow- 
ing literally the directions given by the con- 
stitution. This objection was not raised at 
the ti'ial, and I do not now intend to base my 
decision solely on that; biit it seems to me 
that this alone is an insuperable objection 
to the defendant's titie as exhibited on the 
ti'ial. Judgment for the plaintiff. 
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Case No. 3,788. 

DENNER V. PAIvMER. 

[1 Pac. Law Mag. 291.] 

[This case, thougrh relating to tlie powers and ; 
duties of federal judges, was determined in a 
subordinate court of the state of California. 
It seems to have been nowhere else reported.] 



Case No. 3,789. 

DENNETT t. MITCHELL. 
[6 Law Kep. 16; 1 N. Y. Leg. Obs. 356.] 
District Court, D. Maine. Feb., 1842. 

BaNKUCPTCT— PltlOR BOMA PiDE CONVETANCES. 

A conveyance of property by a bankrupt, 
bona fide, made more than two mouths before 
he filed his petition, for a fair and adequate 
consideration, is not void, although he may have 
been insolvent at the time; provided the other 
party had no notice of a previous act of bank- 
ruptcy, or of his intention to take the benefit of 
the bankrupt law [of 1841 (5 Stat. 440)]. 

[Cited in Ashby v. Steere, Case No. 576.] 

In bankruptcy. This was a petition of 
Gardner Dennett, assignee of David D. Rng- 
gles, a bankrupt, claiming certain property, 
which had been ti-ansferred by Ruggles to 
G. »& D. N. Ropes, which had been taken 
into possession by their assignee, as having 
been transferred in fraud of the bankrupt 
law, and for the purpose of giving tbem a 
preference over the creditors. The material 
facts were as follows: The Messrs. Ropes, 
being creditors of Buggies and indorsers of 
bis paper to a considerable amount, became 
dissatisfied with the state and prospects of 
his business, and called upon him on the 17th 
of June for security. Ruggles declined giv- 
ing security, but offered to transfer, by an 
absolute bill of sale, any of his property to 
pay the debts due to them, and further to 
pay the amount of their liabilities for him, 
on condition of their assuming and undertak- 
ing to pay them as their own proper debts. 
■This proposition was accepted, and be ac- 
cordingly conveyed to them on that day, by 
an absolute bill of sale, all the stock in trade, 
in the store he tlien occupied, with other 
propertj' of various kinds, including sevex'al 
promissory notes and other choses in action, 
to the amount of ?2,703.06. The Ropeses at 
the same time surrendered to him bis notes 
to tbem and other obligations to an equal 
amount. On the 20th, Ruggles made a fur- 
ther transfer to them to the amount of §870, 
and gave bis note for §1,977.95, and received 
in payment and satisfaction other of his 
notes given up, and an obligation of the 
Ropeses to assume absolutely and pay his 
paper, on w^hich they were indorsers, to the 
amount of .?2,366.09, tJie whole consideration 
being §2,847.95. It is not denied that the 
consideration paid was the full value of the 
property. At that time the Ropeses were 
in good credit, and remained so until about 
the 25th of July, when, finding themselves 
insolvent, they filed their petition in bank- 



ruptcy. After the sale and transfer, Rug- 
gles continued to dispose of his property, col- 
lect his debts, and pay his creditors until the 
Ropeses failed, but made no new purchases. 
He does not appear to have considered him- 
self insolvent until after their failure, or at 
least had not till that time contemplated go- 
ing into bankruptcy. After that event, ho 
discontinued business entirely, and on the 
25th of August tiled his petition to take the 
benefit of the banki-upt law. 

Mr. Rand, for petitioner. 
Mr. Preble, for respondent. 

WARE, District Judge. The validity of 
the transfers by Ruggles on the 17th and 
20th of June to the Messrs. Ropes is objected 
to as having been made in contemplation of 
bankruptcy and for the purpose of giving to 
them a preference and priority over the gen- 
eral creditors of the bankrupt The second 
section of the act applies to the case. That 
provides: "That all futm-e payments, secu- 
rities, or transfers of property, or agreements 
made or given by any bankrupt, in contem- 
plation of bankruptcy, and for the purpose 
of giying any creditor, indoi'ser, sm-ety or 
other person any preference or priority over 
the general creditors of such banlcrupts, 
* * * shall be deemed utterly void and a 
fiaud upon this act, and the assignee under 
the bankruptcy shall be entitled to claim, 
sue for, recover, and receive the same as 
part of the assets of the bankruptcy." All 
payments or transfers of property, which fall 
within the provisions of this clause, are ab- 
solutely null and void, and convey either no 
right or title, or at least no title valid against 
the assignee of the bankrupt But in order 
to bring the payment or transfer within the 
statute, it must have two qualities: First 
it must be made in contemplation of bank- 
ruptcy; and, secondly, it must be for the 
purpose of giving to the creditor, to whom 
the payment or transfer is made, a prefer- 
ence or priority over the general creditors of 
the bankrupt The legal validitj^ of the pay- 
ment or transfer is made to depend on the 
state of th^ bankrupt's mind, and his pur- 
pose and intentions in making it 

In the first place, then, to render the trans- 
fer void it must be made in contemplation of 
banki'uptcy. The precise import and force 
of these terms were one of the questions 
which arose in the case of Arnold v. May- 
nard [Case No. 561], and it was decided that 
tlie phrase did not necessarily imply an in- 
tention on the part of the debtor to take th« 
benefit of the bankrupt law, or to commit 
an act of bankruptcy, which would render 
him subject to be proceeded against as a 
bankrupt by his creditors. But the act comes 
within the prohibition of the law when done 
in contemplation of a state of insolvency or 
of "bankruptcy," in the popular sense of the 
word: tliat is, when it is done with the 
knowledge and belief of his inability to pay 
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tlie whole of his debts and continue his busi- 
ness. The question is, then, whether the 
transfer and sale to the Messrs. Hopes was 
made "in contemplation of banlvruptcy" in 
this popular sense of the .words. For if it 
was done with the knowledge and belief that 
he was unable to pay all his creditors, the 
law will presume the intention on his part of 
preferring and giving priority to the creditor 
thus paid. The deposition of the bankrupt 
has been taken by the petitioner, who seeks 
to set aside the conveyance, and all objec- 
tions to its admissibility are waived on the 
other side. He states distinctly that he did 
not make the payment and conveyance to 
the Ropeses in contemplation of bankruptcy, 
tmd with an intention of taking the benefit 
■of the law; that he had never thought of 
that until after the failure of the Ropeses; 
that when he made the conveyance to them 
he thought he should be able to pay the 
whole of his debts if his creditors gave him 
the same indulgence that they had been ac- 
<'ustomed to give, but that he had since as- 
certained that he could not; that after the 
■conveyance he continued to collect what was 
■due him, turn his property into money, and 
pay his own debts, until the failm'e of the 
Ropeses; and that it was his intention, at the 
time he made the transfer, to continue his 
Tjusiness so far as was necessary to convert 
his property into cash for the purpose of pay- 
ing his debts, but no further. 

I do not understand that the good faith 
x)f the bankrupt, in what he states as to his 
intentions and expectations, when he made 
the sale and transfer to the Ropeses, is called 
in question. But, however confident his ex- 
pectations of being able ultimately to pay 
the whole of his debts may have been, it^is 
quite certain that he was then deeply in- 
solvent. From the exhibition he has since 
made of his debts and assets, it appears that 
his own proper debts, independent of his 
liabilities as indorser for the Ropeses, 
amounted to about fifty per cent more than 
the whole nominal amount of his assetsj in- 
•cluding all debts due him. It would be a 
liberal estimate of his property to put it 
effectively at one half of his own debts. The 
payment and transfer to the Ropeses then, 
in point of fact, whatever may have been 
the intention of the bankrupt, operated to 
■give them a preference over his other cred- 
itors. It is contended by counsel that the 
iDankrupt ought not to be heard to say that 
"he believed himself able to pay the whole 
'Of his debts, when by his own showing, his 
own proper debts amounted to upwards of 
•$9,000, exclusive of his liabilities as indorser, 
while the whole nominal amount of his prop- 
•erty, according to his own valuation, made 
-a short time after, was but about $0,000; 
that, if he was a person of ordinary pru- 
dence and discretion in the management of 
his affairs, the natural presumption that he 
knew his insolvency ought to prevail, as a 
[presumption of- law against his own declara- i 



tion to the contrary, not on the ground of a 
wilful violation of truth on his part, but on 
the ground of the general policy of the law. 
Tliis view of the matter would certainly de- 
serve great consideration if the question was 
simply one between the different creditors. 
But tJie decision of this question does not 
affect the creditors alone; it reaches the 
bankrupt also. For the statute not only 
declares such preferential payments and 
transfers void, but it adds "that the pei-son 
making such unlawful preferences and paj'- 
ments shall reeeivfe no, discharge under the 
provisions of this act." Now if the bank- 
rupt honestly believed, when he made the 
transfer or payment, that he was able to 
pay all his debts, it would be a harsh con- 
struction of the law to hold that it in- 
tended to deprive him of his discharge, al- 
though in the result it might appear that 
he acted under a delusion; and I do not 
see how the court can hold the transfer or 
payment fraudulent in one respect and not 
in the other,— that it shaU be deemed 
fraudulent to render the transfer void, and 
not fraudulent to bar the bankrupt of his 
discharge. It appears to me, therefore, that 
there is a serious difficulty in holding the 
payinent and transfer void on any grounds 
of general policy, if It be admitted that it 
was made by the bankrupt, under a belief, 
fairly entertained at the time, that he was 
able to pay the whole of his debts. But in 
this case the payments and transfers to the 
Ropeses were made on the 17th and 20th of 
June- Ruggles filed his petition to be de- 
clared a bankrupt on the 25th of August, 
more than two months after the payments 
were made. The transaction, therefore, 
falls within the proviso of this section of the 
law: "That all dealings by and with any 
bankrupt, bona fide made and entered into 
more than two months before the petition 
filed against him or by him, shall not be in- 
validated or affected by this act, provided, 
that the other party to any such dealings 
or transactions had no notice of a prior act 
of bankruptcy, or of the intention of the 
bankrupt to take the benefit of this act" 
If the sale and transfer was made in good 
faith, and the Ropeses had no notice of 
Ruggles* intention to take the benefit of the 
act, then it is not rendered void. Now, 
what is necessary to give to the act the char- 
acter of good faith within the proviso? Is 
any thing more required than that it should 
be actually done more than two months be- 
fore the filing of the petition, and that it 
should be for a fair and adequate considera- 
tion, without notice on the part of the pur- 
chaser of any prior act of bankruptcy, or of 
an intention on the part of the bankrupt to 
take the benefit of the act? The fact that 
the vendor was insolvent at the time, and 
that he knew himself to be so, would not, 
it seems, deprive the transaction of its char- 
acter of good faith, .so. as to .render the act 
void. For if that would invalidate the act. 
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no distinction would exist between dealings 
and transactions more than two months he- 
fore the bankruptcy and those less. The dis- 
tinction between preferential payments and 
transfers made more than two months be- 
fore the bankruptcy and those made with- 
in that time is, that in the latter case a 
payment or transfer is deemed fraudulent 
and void when made in contemplation of 
bankruptcy and for the purpose of giving 
the creditor a preference, without notice on 
his part, and in the former it is not so deem- 
ed, unless the other party has notice of a 
previous act of bankruptcy, or of the inten- 
tion of the bankrupt to take the benefit of 
the act If, indeed, the bankrupt at the 
time knew himself to be deeply insolvent, 
and tlie fact of his insolvency was known 
to tlie other partj% but without the knowl- 
edge of anj' intention on his part to take 
the benefit of the act, and then the bank- 
rupt should present his petition some three 
or four months afterwards, it might present 
a case deserving consideration. But wheth- 
er the transaction in such a case would be 
sustained under the law need not be decided 
in this case, for from the whole evidence on 
the record it is apparent that the bankrupt 
did not at the time of the sale consider him- 
self insolvent, nor did he suppose himself 
so until after the failure of the Ropeses. 
Then finding tliat the debts which they had 
assumed, and for the payment of which he 
had furnished the means, would come back 
upon him, he became satisfied of his insolv- 
ency, and on a more careful examination of 
tlie state of his affairs he became satisfied 
that he was actually insolvent at the time of 
the settlement and transfer. Sly opinion, on 
the whole, is that the transaction was valid, 
and that the property must be retained by 
the assignee of the Ropeses, and be admin- 
istered as part of their estate. 
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DENNEY V. ELKINS, 

[4: Cranch. C. G. 161.] ^ 

Circuit Court, District of Columbia. May 
Term, 1S31. 

Wagkus— Validity op Notb for Election Bet. 

An action cannot be maintained upon a prom- 
issory note given upon a wager tliat A, J. would 
not obtain the electoral vote of the state of 
Kentucky for the office of president of the Unit- 
ed States, the consideration being illegal, al- 
thougli the parties themselves were not quali- 
fied to vote at the election; and because such a 
contract tends to draw in question the validity 
of the election of the chief magistrate of the 
nation. 

[Cited in Flemiug v. Foy, Case Xo. 4,862.] 

This was an appeal from the judgment of 
a justice of the peace given against the appel- 
lant [John 11. Denney] upon a promissory 
note to the appellee [Jere Blkins], upon a 
wager that Andrew Jackson would not have 

^ [Reported by Hon. William Cranch, Chief 
•Tudge.J 



the electoral vote of Kentucky for the office 
of president of the United States. 

Sir. Wallach, for appellant, contended that 
the consideration was illegal, and cited Bland 
V. Collett, 4 Camp. 158, note; Lansing's Case, 
8 Johns. 454; Bunn v. Riker, 4 Johns. 420;. 
Vischer v. Yates, 11 Johns. 23; Atherfold v. 
Beard, 2 Term R. 615; Cotton v. Thurland, 
5 Term R. 405; Lacaussade v. White, 7 Term 
R. 535. 

Mr. Coxe, for appellee, cited Deuniston v. 
Cook, 12 Johns. 376; Allen v. Hearn, 1 Term 
R. 56; Andrews v. Heme, 1 Lev. 33; and 
Yates v. Foote, 12 Johns. 12. 

CRANCH, Chief Judge, delivered the opin- 
ion of tlie court (nem. con.). 

This is an appeal from the judgment of a 
justice of the peace in a suit brought by the 
appellee against the appellant upon a prom- 
issory note given by the appellant to the 
appellee, upon a wager that Andi*ew Jack- 
son would not obtain the electoral vote of 
the state of Kentucky for the office of presi- 
dent of the United States. The note was 
made in the District of Columbia, in Octobex', 
1828, and before the electoral vote Avas given; 
the appellee and the appellant being, at the 
time of the wager, both residents and citi- 
zens of the Disti-ict of Columbia, and neither 
of tliem having a right to vote in the election 
of electors for president in any part of the- 
United States. It is objected that the not& 
is void, because the wager was illegal, as be- 
ing conti'ary to the principles of public policy 
upon which our elective governments arfr 
foimded. If the parties, or either of them,, 
had been qualified to vote at the election, it 
i^ clearly settled that the wager could not be- 
enforced by a com-t of law. The only doubt, 
in this case, arises from the fact that neither 
of the parties was qualified to vote at that 
election. It is contended that the reasons, 
given by the courts which have decided such 
wagei-s to be illegal, rest mainly on the ground 
that one of the parties, at least, was a legal 
voter. There is a case cited m the books, 
from 1 Lev. 33 (Andrews v. Heme), Avhere 
a wager was laid "that Charles Stuart would 
be king of England within twelve months^ 
next following," he being then in exile. Af- 
ter verdict for tlie plaintiff, it was moved in 
arrest of judgment, tliat there was no con- 
sideration; for he was king of England at 
the time of the promise. But the court said 
that tlie consideration was good; for the 
words must be taken according to the sub- 
ject-matter; and that being out of possession 
at the time of the promise, it must be under- 
stood to be, tliat if the king shall be in pos- 
session within twelve months. No objection 
was made that it was against public policy, 
nor was any intimation of such an objection 
made by the bar or the bench. It is there- 
fore a case not at all applicable to the present 
question, unless the absence of the objection 
may be considered as an ai'gument against 
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its validity. But Mr. Justice Buller, in Good 
v. Elliott, 3 Term R. Gi97, said he presumed no 
one would say that an action could now be 
maintained on any bet of that Idnd. The 
principle, that a wager against public policy 
is void, has been since conclusively estab- 
lished; and the question now, in all these 
cases, is whether the circumstances of the 
case bring it within the general principle. In 
the case of Jones v. Randall, Cowp. 39, A. 
D. 1774, Lord Mansfield said, "Many con- 
tracts which are not against morality are 
still void, as being against the maxims of 
sound policy." But, in considei'ing whether 
the wager in tliat case, (which was, "whether 
a decree of the court of chancery would be 
reversed oji appeal to the house of lords,**) 
was void because contrary to the principles 
of morality, he puts the case of a person 
who was a candidate for a bishopric laying 
a wager, with a person of great influence at 
court, tliat he would not have the bishopric. 
So he says that if, in tHe case then before the 
com"t, the wager had been made with one of 
the judges, or one of the lords, it would have 
been a bribe; or even if it had been a wager 
laid with the attorney or counsel in the cause. 
The court was of opinion, that the wager was 
neither against morality nor public policy. 
But, in delivering the opinion of the court, 
Lord Mansfield said, "But it is argued, and 
rightly, that notwithstanding it is not pro- 
hibited by any positive law, nor adjudged 
illegal by any precedents, yet it may be de- 
cided to be so upon principles; and the law 
of England would be a strange science in- 
deed if it were decided upon precedents only. 
Precedents serve to illustrate principles, and 
to give them a fixed certainty. But the law 
of England, which is exclusive of positive 
law enacted by statute, depends upon princi- 
ples; and these principles run through all 
the cases according as the particular circum- 
stances of each have been found to fall in- 
with the one or the other of them." The 
case of Allen v. Hearn, 1 Term R. 5G, was 
upon a wager between two voters with re- 
spect to the election of a member of parlia- 
ment The bet was made before the poll 
began. This wager was adjudged illegal, as 
being against public policy. The case of 
Jones V. Parry, cited in 1 Term R. 58, 59, 
was a bet upon the Bristol election, and was 
tried before Lord Mansfield at Guildhall. 
There it did not appear whether the parties 
were voters or not; for the moment Mr. Wal- 
lace had opuned the case. Lord Mansfield 
thought it was a color for bribery, and non- 
suited tlie plaintiff. In the case of Allen 
V. Hearn, 1 Term R. 59, Lord Mansfield said, 
"Whether this wager had any other motive 
than the spirit of gaming and the zeal of both 
parties, I dO not know; but this question 
turns on tlie species and nature of the con- 
tract; and if that, in 'the eye of the law, is 
corrupt and against the fundamental px'inci- 
ples of the constitution, it cannot be support-, 
ed by a cornet of justica One of th.e prin- 
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cipal foundations of this constitution depends 
on the proper exercise of this fi'anchise; that 
tlie election of members of parliament should 
be free; and particularly that every voter 
should be free from pecuniary influence in 
giving his vote." The case of Atherfold v. 
Beai'd, 2 Term R. 610, was upon a wager, 
whether the GanterbiuT collection of the du- 
ties upon hops in 17S6 would exceed that of 
17S5. In that case, Mr. Justice Ashhm'st said, 
"Now I am of opinion that the present case 
falls within the principle of those which have 
been detei-mined not to be good. The com'ts 
have said tliat wagers should not be allowed 
which, in the event, may have an influence 
upon the public pohcy of the kingdom. On 
this principle, a wager on the event of an 
election for members to serve in parliament 
was held to be illegal, because the persons 
laying the wagers were interested in altering 
the fi'ee course of election. The present 
wager, also, appears to me to fall under the 
sapie class of objection, because it is against 
the same policy of the kingdom. The plain- 
tiff's counsel have admitted that the officers 
of excise were not bound to produce the pub- 
lic books. Now that goes l3ie whole length 
of determining this cause; for if the wager 
be such that the best evidence by which it 
must be proved is improper to be admitted, 
that circumstance shows that the wager is in 
itself illegal," Mr. Justice Buller, in the 
same case, said, "This is the case of an idle 
wager between two persons who have no 
concern in the subject, to draw into question 
a matter that respects the interest and gen- 
eral importance of the country; and on that 
ground I think the wager illegal. I do not 
find that it has been established as a posi- 
tion ofr law, that a wager between two per- 
sons iiot interested in the subject-matter, is 
legal. But this wager could not be proved 
without searching the books relating to the 
revenue of the country; and I am glad to 
find that in the only two cases where this 
question has arisen at nisi prius. Lord Mans- 
field and my Brother Ashhurst, were both of 
opinion that the officers were not bound to 
produce the revenue books." It may be ob- 
served, that although in that particular case 
(Atherfold v. Beard) the defendant had con- 
fessed that he had lost the wager, and, there- 
fore, it was not necessary to produce the 
revenue books in evidence, yet, as the books 
would have been the best evidence, and must 
have been produced to support the action, if 
the fact had not been admitted by the de- 
fendant, and as public policy prohibited the 
production of those books, the court thought 
liiat circumstance conclusive of the illegality 
of the wager. It was observed,- also, by 
Mr. Justice Buller, that "what Lord Mans- 
field said in the case of Mm-ray v, Kelly 
was applicable, when he said that that wager 
was good because it was on a private event; 
from whence it is to be inferred that, in his 
opinion, it would have been void had it been 
on a pnb.Uc. event" 
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Tlie principle, upon whicli tiie case of Atli- 
erJCold r. Beard was decided, was, that the 
wager was against tlie public policy' of the 
kingdom; and it was against the public poli- 
cy because it brought into discussion, in a 
judicial tribunal, at the will of individuals 
having no particular interest in the subject, 
matters concerning the public revenue which 
the government might think it improper to 
disclose, and which could only properly' be 
discussed in parliament, and required the 
production of evidence which could be prop- 
erly called for by parliament onlj^ In the 
case of Good v. Elliot, 3 Term R. 600, Mr. 
Justice Buller said, "I take it to be agreed 
by my brethren, from whom I have the mis- 
fortune to differ, that if tlie wager concern 
the interest of the public, or impute a crime 
or disgi'ace to another person, it is void, and 
cannot be made tlie subject of an action." 
And on page 700 he says, "It is established, 
that if the action lead to improper inquiries, 
it may be stopped in limine." The same 
point was afterward adjudged by the com- 
mon pleas in Shuiey v. Sankey, 2 Bos. & 
P. 130. 

In the case of Lacaussade v. White, 7 Term 
K. 535, the wager was whether articles form- 
ing the basis of a treaty of peace between 
England and France, would not be signed 
before the 11th of September, 1797; and it 
was admitted that the wager was illegal; 
iiud no doubt on the same ground. In Bunn 
V. Riker, 4 Johns. 426, the wager was be- 
tween two votei's, Riker and Graham, upon 
the event of the election of governor of tlie 
state of New York. Biker had voted the day 
before tlie wager; Graham had not, and 
probably was too far from the place where 
he was entitled to vote at that election. The 
defendant, Bunn, was the stakeholder. Bi- 
ker, the plaintiff, was the winner of the wa- 
ger. This wager was adjudged illegal upon 
the ground that it was against the principles 
of sound policy, because it involved an in- 
quiry into the validity of the election of the 
chief magistrate Judge Van Ness observed, 
"It is enough that this wager may give birth 
to such a question, to pronounce it to be re- 
pugnant to the dictates of good policy. The 
discussion, to which it gives rise, ought to be 
discouraged, unless the public good, or the 
due administration of justice, renders it un- 
avoidable. It is a discussion calculated to 
endanger the peace and tranquility of a com- 
munity already sufficiently heated and agi- 
tated." The wager was also decided to be 
against sound policy because it created a cor- 
rupt interest in the voters themselves. Judge 
Spencer, however, although he admitted that 
a wager against public policy is void, did 
not concur in the opinion of the court, that 
that wager -R'as against public policy; be- 
cause he thought that it could not bring into 
question the validitj^ of the election, since the 
statute renders the decision of the canvass- 
ers conclusive and final; and because, as 
Riker had already voted, and Graham was 



not in a situation where he could exercise his 
right of voting, the vote of neither could be 
influenced by the wager. The principle of 
that case was confirmed in the case of Lan- 
sing V. Lansing, 8 Johns. 454, where the wa- 
ger was upon the election of governor of 
New York, after the close of the poll; and 
each party deposited his note with a third 
person. After the event wa^ known, the 
notes were delivered to the winner, who in- 
dorsed to the plaintiff the defendant's note 
after it was payable. The court said, that 
the case was within the principle decided in 
Bunn V. Rikeij that a bet involving an in- 
quiry into the validity of the election of gov- 
ernor, was void, on principles of policy, and 
reversed the judgment which had been ren- 
dered below for the plaintiff. In the ease of 
Vischer v. Yates, 11 Johns. 23, the action 
was against the stakeholder, to recover the 
money deposited by the plaintiff in a wager 
upon the election of governor- After the 
event of tlie election 'was generally known^ 
but before the money was payable according 
to tlie terms of the wager, the plaintiff gave 
notice to the defendant not to pay over the 
money. The court sustained the action, up- 
on the giound that the wager was against 
the principles of public policy. In that case, 
the bet was made before the election, and all 
the parties were legal voters at the time of 
the election. 

Kent, 0. J., in delivering the opinion of the 
court, said, "In this case, the parties re- 
ferred to the decision of the canvassers as 
the true and only test of the determination 
of the bet; and that test had not been given 
when the money was demanded of the de- 
fendant; the risk had not been run, and de- 
termined within the purview of the contract. 
This objection, however, was founded upon 
a strict construction of the contract; and, 
though it would be sufficient to avoid much 
of what was urged on the part of the defend- 
ant, yet we choose rather to place the de- 
cision of this case upon those great and solid 
principles of public policy which forbid this 
species of gambling, as tending to debase 
the character and impair the value of the 
right of suffrage." Although the judgment 
in that cause was reversed in the court of 
errors and appeals, yet it seems, by the opin- 
ion of the only senator whose opinion is re- 
ported, that it was upon the ground that the 
plaintiff, by depositing tlie money in the 
hands of the stakeholder, had executed the 
illegal agreement on his part, and could not 
recall it, because "in pari delicto melior est 
conditio possidentis;" and "fieri non debet, 
sed factum valet." 

The general principle, running through all 
the cases, is, tliat a contract, w^hich it would 
be contrary to the maxims of soimd public 
policy to enforce, is void at law. It is one 
of the maxims of sound public policy in all 
elective governments, that elections should 
be pure and free. Any contract which 
would tend to substitute a corrupt for a pa-' 
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triotic motive to influence a rote either di- 
rectly or indirectly, would be contrary to that 
maxim. It is not necessary that it should 
operate directly as a bribe to a voter. If it 
create a contingent pecuniary interest, de- 
pendent upon the event of the election, it op- 
erates as a corrupt motive to influence that 
election; and whether the influence of the 
party be more or less, the violation of the 
principle is the same, and equally affects the 
validity of the contract. It is -the nature 
and tendency of the contract, not the de- 
gree of mischief which it may eitect, that de- 
cides its validity. Although the parties may 
not be qualified voters, yet their means of 
influencing the election may be very great. 
They may form themselves into clubs or com- 
mittee?, and by exciting the passions, by 
holding up the promise of their influence in 
obtaining offices for those who seek them, 
■or by denouncing those already in office; by 
circulating false reports, by hiring writers 
and printers to extol their candidate and 
slander his opponent, and by many other 
means, may have actually as much influence 
In the election as if they were, themselves, 
qualified voters. The maxim, being found- 
ed on the tendency of the contract to produce 
the public mischief, must be as extensive in 
its operation as the mischief itself. This is 
one great advantage which common law has 
over statute law, that being bottomed upon 
the mischief, it follows it through all its 
forms; whereas statute law is confined to 
the cases which it describes. So far. as the 
influence used in an election is prompted by 
a pecuniary motive, so far it is corrupt, and 
in violation of the maxim, that elections 
should be pure. No vote can be perfectly 
pure which is not given exclusively with a 
view to the public good. Nor can the use 
of corrupt means be justified by the belief 
of him who uses them, that the end is the 
public good. We are, therefore, of opinion 
that the contract in- question was contrary 
to the maxims of the public policy upon 
which our elective government is founded, 
and, therefore, void in law, although the 
parties themselves were not qualified to vote 
at the election. 

There is another principle of public policy 
also, which may, pei-haps, render this con- 
tract void; namely, that it tends to draw 
into question, in a judicial tribunal, the 
validity of the election of the chief magis- 
trate of the nation, and to require the pro- 
duction of evidence which it might be incon- 
venient, if not improper, for the govern- 
ment to furnish. Upon this point, however, 
the court is not so clear, and, therefore, rests 
its decision mainly upon the tendency of 
such contracts to introduce corruption into 
our elections. The judgment must be re- 
versed, with costs. 
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DENNIS V. ALACHUA COUNTY. 

[3 Woods, 683.] ^ 

Circuit Court, N. D. Florida. Dec. Term, 
1877. 

Removal of Causes— Repeal of Laws— Remani> 
—Defects ix Bond and Traxschipt. 

1. The act of March 2, 18G7 (14 Stat. 558), 
for the removal of -causes from the state to the 
federal courts, is not repealed by the act of 
March 3, 1875 (18 Stat. 470), on the same sub- 
ject. 

2. It is not necessary that the petition for re- 
moval should be signed, or tlie aflSdavit required 
by the act of 1867 made by the petitioner in per- 
son. Both may be dojie by his attorney in 
fact. 

[Cited in Duff v. DufE, 31 Fed. 774.] 

3. The facts that the bond for removal was 
signed by the petitioner by attorney, or that the 
sureties on the same are insufficient, are not 
good grounds for remanding the cause to the 
state court. 

4. When a cause is once removed from a state 
to a federal court, and there are no jurisdiction- 
al objections to its remaining there, it will not 
be remanded or dismissed for defects in the 
bond for removal, insufficiency of sureties there- 
on, or other irregularities which can be remedied 
or have not worked any prejudice to the oppo- 
site party. 

[Cited in Woolridge v. McKenna, 8 Fed. 668; 
Chambers v. McDougal, 42 Fed. 697.] 

5. A defect or omission in the transcript of 
the record of the state court can be cured by 
certiorari. It is not a ground for remanding the 
cause. 

6. The approval, by the state court, of the 
bond of removal of a cause, is not necessary to 
the jurisdiction of the federal court. 

The cause was removed from the circuit 
court of Alachua county to the United States 
circuit court, upon affidavit by the attorney 
in fact of the plaintiff, that from prejudice 
or local influence the plaintiff would not be 
able to obtain justice in the state eom't. 
The counsel for defendant thereupon moved 
to remand the cause to the state coiu:t, on 
groimds which are stated in the opinion of 
IJie court 

Thomas F. King, R. T. Taylor, L. I. Flem- 
ing, J. J. Daniel, and F. P. Fleming, for the 
motion. 

E. M. Cheney, X B. C. Drew, and A. A. 
Knight, contra. 

SETTLE, District Judge. Nine reasons are 
assigned by the counsel for the defendant, 
in support of the motion to remand this case 
to the circuit court for the county of Alachua, 
fifth judicial circuit of Florida. 

First It is contended that the application 
of the plaintiff, for the removal of the suit 
from the state to the federal court, was not 
made "before or at the term at which the 
suit coidd be first tried." The suit was com- 
menced in AprU, 1877, by the plaintiff, a 
citizen of Massachusetts, against the county 
of Alachua, in the state of Florida. It does 

* [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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not appear from the. record that any action ' 
was taken at the Noyember term, 1877, of | 
the circuit court for the county of Alachua, j 
fm-thei- than to file the order of the state 
judge overruling the plaintifE's demurrer to 
the defendant's seventli plea. It does ap- 
peal-, however, that the plaintiff joined is- 
sue upon the defendant's seventh plea, on 
the first day of May, 1878, after the suit had 
been removed to this court So it would 
seem the suit was not at issue in the state 
com-t at the time the plaintiff filed his peti- 
tion for removal. But if it be conceded, as 
contended for by the defendant, that the 
plaintiff should have joined issue upon the. 
'defendant's seventli plea at November term, 
1877, and that the suit should then have 
,sto.od for trial, stiU, in view of such deci- 
sions of the courts as I have been able to 
examine, and upon the reason of the law, I 
am constrained to hold that the application 
is in apt time if the petition be filed at any 
time before the trial or final hearing of the 
suit in the state com*t; if, before or at the 
-time of filing said petition, the party makes 
and files in the state court an affidavit stat- 
ing that he has reason to believe, and does 
believe, that from prejudice or local in- 
fluence he will not be able to obtain justice 
in the state com-L The act of 1875 (18 Stat 
470) does not, in express terms, repeal the 
act of 1867 (14 Stat. 558), nor, indeed, any 
other acts, and it can not do so by implica- 
tion, unless there be "such positive repug- 
nancy between the provisions of the new law 
and the old, that they can not stand to- 
gether or be consistently reconciled." Wood 
V. U. S., 16 Pet [26 U. S.] 342. "A repeal by 
implication is not favored. The bearing of 
the courts is against the doctL'ine, if it be 
possible to reconcile the two acts of the legis- 
lature together." McCool v. Smith, 1 Black 
[G6 U. S.] 459. So far from there being any 
conflict between the acts of 1875 and 18G7, 
they stand, together in perfect harmony, 
and with them also stand other enactments, 
which are necessary to cover the whole 
gi'ound and meet all the cases which con- 
gi'ess seems, from time to time, to have had 
in contemplation; e. g., the legislation which 
provides for the removal of suits brought in 
state courts against the oflScers of the Unit- 
ed States. Instead of restricting the right 
of removal of causes frbm state to federal 
jurisdiction, it seems to have been the pmr- 
pose of congi-ess, in the act of 1875, to ex- 
tend the jurisdiction of the circuit courts to 
the utmost limit allowed by the constitution, 
with the single exception as to the amount 
-involved, in certain classes of cases. 

Judge Dillon, in his able brochure on the 
-removal of causes from state com-ts to feder- 
al courts, at page 28, says: "The third sub- 
division of that section (639, Rev. St, corre- 
sponding to the act of 1867) is broader than 
the act of 1875, provides for a class of cases 
not provided for by that act, and while the 
point is not free of doubt, the true view 



seems to-be that at all events this portion of 
the 639th section remains um-epealed. This 
has been decided to be so in the eisrhth cir- 
cuit by Mr. Justice aiiller, and generally in 
the com'ts of that circuit and. so far as we 
are advised, by the circuit com-ts elsewhere." 
In the United States circuit court district of 
Kentucky, at ilay tei-m, 1877, in Cooke v. 
Ford [Case No. 3,173], Ballard, District 
Judge, delivered an able opinion upon the 
precise question now under consideration, 
and after quoting with approbation the above 
extract from Judge Dillon, says: "There 
seems to be the most substantial reason for 
allowing such citizen of another state to re- 
move a suit at any stage before trial or final 
hearrng, when it appears, owing to such prej- 
udice or local influence, he cannot obtain jus- 
tice in the state coui*ts. * * * This preju- 
dice or local influence may not exist in tlie 
first stage of the cause, or if it existed, it 
may not then be discovered. It may be sub- 
sequently developed." Mr. Justice Miller, in 
Arapahoe Co. v. Kansas Pac. Ry. Co. [ld.5D2], 
says: "I have decided that the act of 1867, 
concerning prejudice, remains in full f6rce. 
The reason is that this statute (of 1875) does 
not repeal all acts on the same subject but 
only such as are in conflict. It is very guard- 
ed. * * * In aU eases of removal under 
this act (of 1875), application must be made 
at the first term, or before the term at which 
it could be tried or heard. No such provision 
is made in the act of 1867 [supra], or in that 
of 18C6" [14 Stat 306]. 

Second. The second ground in support of 
the motion to remand is: "That the petition 
for removal is not made by the plaintiff in 
person." It is not necessary that it should 
be so made. The petition, in this case, is evi- 
dently copied from the form which Judge 
Dillon says is in common use in the eighth 
circuit, and following that form it is signed 
by the attorney for the plaintiff. This, I 
think, is in accordance with the usual pi-ac- 
tice, and entirely sufficient 

Third. "That the affidavit for removal is 
not made by the plaintiff in person." The 
aflidayit of prejudice and local influence, is 
made by one Leonard G. Dennis, who swears 
that he is the agent and attorney in fact of 
the plaintiff. Judge Dillon (Removal of 
Causes, pp. 61, 62) says that this affidavit 
should, whenever possible, be made by the 
party himself; but he adds: "As the party 
himself is a non-resident, and may not lie as 
weU advised as his local agent or attorney 
as to the existence of local influence or prej- 
udice, there would seem to be no reason for 
requiring the affidavit in all cases, to be 
made by the party, and some parties, as in- 
fants or pei-sons non compos mentis, could 
not make it" I concui- in this reasoning, be- 
lieving that cases are of frequent occurrence, 
wherein the local ag^nt or attorney can make 
the affidavit with better knowledge and much 
more propriety than the non resident party 
could do so. 
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Fourth. "That the bond is not executed by 
the plaintiff or his attorney-in-fact." 

Fifth. "That the bond is signed by the at- 
torney-at-law of the plaintiff." 

True, the bond is signed "Richard O. Den- 
nis, by Ed. M. Cheney, attorney," but it is 
also executed by three other parties, and 
what possible difference can it make, to any 
one, whether the bond be executed by A or 
B, provided it be in all respects sufficient? 
The bond is copied, Terbatim, from the form 
given by Judge Dillon, as appropriate in 
such cases. 

Seventh. The seventh ground is, "that the 
bond is not in fact a good and sufficient se- 
curity." In support of this objection to the 
bond, the counsel for the defendant has filed 
with the derk of this court an affidavit made 
by one Carlisle, and taken before a justice of 
the peace for 'Alachua county, on the 10th 
day of December, 1878, which tends to prove 
that the bond is insufficient The petition 
and bond for removal were filed in the state 
com-t in April, 1878, and a copy of the record 
and papers was ffied in this coiu*t on the first 
Monday in May, 1878. As I can only look 
at the record and papers properly In the case 
in passing upon the questions before me, I 
do not see that this affidavit can have the 
slightest weight in influencing my judgment 
upon the motion to remand; it possibly 
should be considered in determining what ac- 
tion this com't shall take upon the bond. 
There are many cases to be found in the re- 
cent numbers of law publications, to tiie ef- 
fect that when a case is once removed from 
a state to a federal com-t, and there are no 
jurisdictional objections to its remaining 
there, it will not be remanded or dismissed 
for defects connected with the giving of the 
secm'ity or bond, or othw irregt^larities which 
can be remedied, or which have not worked 
any prejudice. 

Eighth. The eighth objection is, "that the 
bond does not provide for the payment of 
costs, as prescribed by the act of congress 
of March 3, 1873." Let it be conceded that 
the act of 1875 reciuires the bond to be in 
the form suggested; still, from . what has 
been said, it follows that the defect furnishes 
no sufficient ground for remanding the cause. 
In order, however, to obviate all the objec- 
tions to the bond on file, I deem it proper to 
require the plaintiff to file in this court a 
gufficienf bond, under the act of 1875, within 
,tlie nett thirty days. 

Ninth. "That the clerk of the state court 
does not certify that copies of all the papers 
and proceedings in said court have been 
transferred to this com-t." If the counsel 
for the defendant are prepared to suggest a 
diminution of the record, they will be entitied 
to a certiorari to bring into this court a full 
a.nd true record of all the papers and pro- 
ceedings in the state court 

Sixth. Halving disposed of all the other 
pounds relied upon in. support of the defend- 
ant's motion, we will now consider the sixtii, 



which was pressed with much zearupoil the 
argument: "That the bond was not accept- 
ed or approved by the judge of the state 
court" While the supreme courts of some 
of the states, among them Massachusetts, 
Wisconsin and Virginia, have held this to be 
necessary before a removal can be effected, 
others, Ehode Island and Missom*i, for in- 
stance, have held that the filing of the peti- 
tion and bond, ip^o facto, suspends the juris- 
diction of the state com't The supreme 
court of Missom-i, in the case of Herryf ord v, 
Aetna Ins. Co., 42 Mo. 148, uses the following 
emphatic language: "When a party makes 
an application for a removal of the cause in 
the manner reqmred by the act of congress, 
it is error in the state com-t to proceed tux- 
ther in the matter, and every subsequent step 
is coram non judice." While there is this 
conflict of opinion • between the supreme 
courts of the different states, there is a imi- 
form current in tlie decisions of the federal 
courts, to .the effect, that if the case be with- 
in the act of congress, and the petition is in 
due form, accompanied by the required bond, 
the jmrisdiction of the state com*t ceases, eo 
instanti, upon the filing of the petition and 
bond, in the state court, either in term time 
or in vacation. Drummond, Circuit Judge, 
and Blodgett, District Judge, in Osgood v. 
Chicago, D. & V. R. Co. [Case No. 10,604], 
say: "Having filed the petition and bond 
with the clerk in the given case, the appli- 
cant has done all that the statute requires. 
He need not call upon .the com-t to act at 
all. No order is to be made in com-t, at 
least the statute names none, unless the man- 
date that the court shall accept the petition 
and bond implies one." Judge Dillon exr 
presses the same opinion at page 66 of his 
pamphlet on the Removal of Causes. Woods; 
Circuit Judge, in Ellerman v. New Orleans; 
M. & T. R. Go. [Id. 4,3S2], says: "The pres- 
entation of the proper petition and bond is; 
by the act of congress, as well as by the de- 
cisions of the supreme court of the United 
States, effectual to suspend all the powers 
of the state court in which the suit is," and he 
cites,, for this position, the cases of Insm*- 
ance Co. v. Dunn, 19 Wall. [86 U. S.] 214; 
lusm-ance Co. v. Morse, 20 Wall. [87 U. S.] 
445; Kanouse v. Martin, 15 How. [56 U. S.] 
198; and <3ordon v. Longest, 16 Pet [41 TT. 
S.] 97. 

I might well stop here, but the language of 
Mr. Justice Strong, sitting in the United 
States circuit court for'tiae western disti-ict 
of Pennsylvania, in 3une, 1S73, since the pas- 
sage of all the acts on the subject of remov- 
als, is so forcible and so appropriate to the 
point under consideration, as to justify a quo- 
tation from him, even after citing the deci- 
sions of the supreme com"t to the same effectf. 
In Taylor v. Rockafeller [Case No. 13,S02i 
where the state court had adjudged that the 
record and petitiou did not exhibit a c^^se 
proper for removal under the acts of cour 
gress', and had refused to part with .its, juyis- 
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diction, Mr. Justice Strong says: "It the 
petition and record exhibited a case which 
the petitioners had a right to remove, it was 
not in the power of the state court to deny 
the right by any judgment it could gire. The 
act of congress declares that after the peti- 
tion and bond are filed, the state com;t shall 
proceed no fm'ther in the suit. The petition 
is filed in the suit. It is thus made part of 
the record, and, by the act of filing, the suit 
is withdrawn from the jurisdiction of the 
state com-t. It is to be observed, that no or- 
der of the state court for a removal is nec- 
essary, certiiinly none since the act of 1875; 
nor is anj^ allowance required. The allow- 
ance is made by statute." Learned counsel 
contend that this construction is not courte- 
ous to the state tribunals, and that it will de- 
stroy the comity which ought to exist be- 
tween the federal and "the state com-ts. I 
should much regret such a result, since there 
is in this state at least, the best understand- 
ing, both ofiicially and personally, between 
the judges of the federal and state courts. 
But the ruling will give no just cause of 
offense, and I apprehend none will be taken, 
for it is not a matter of coui'tesy or comity, 
but one of positive law, made in pm'suance 
of the constitution of the United States, and 
binding alike upon the federal and state 
com*ts. Neither should be superserviceable 
in the effort to appear com*teous, when both 
are bound by a positive rule of law which 
compels the one to relinquish and the other 
to take jm'isdiction. The state is supreme 
within its sphere, but the ''constitution and 
the laws of the United States which shall be 
made in pursuance thereof, * * * shall be 
the supreme law of the land, and the judges 
in every state shall be bound thereby, any- 
thing in the constitution or laws of any state 
to the contrary notwithstanding." Const. 
U- S. art 6. The federal government can- 
not submit the interpretation of its constitu- 
tion and laws to any ti'ibunals save its own, 
and this fundamental principle has been so 
long and so well understood that its applica- 
tion should not produce the least sensitive- 
ness in any quarter. The motion to remand 
the case to the state court is denied. 
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DENNIS v. CROSS et al. 

[6 Fish. Pat. Cas. 13S; 3 Biss. 389; Merw. Pat. 
Inv. 340.] 1 

Circuit Court, N. D. Illinois. Nov. Term, 1872. 

Patcxtabi.e Ixvestion — Laxtekns. 

1. Where the patentee claimed "the applica- 
tion of a springr-catch and lips substantially as 
and for the purposes set forth," and the patent 
described the application of the catch and lips 
to the purpose of securing the glass globe in the 
bottom of the lantern; and it appeared that 
spring-catches had been previously used for 



^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission, ilerw. Pat. Inv. 
340, contains only a partial report.] 



fastening the oil-pot in the bottom of lanterns: 
Eddf that the patent could not he sustained. 
[Cited in Hancock Inspirator Co. v. Jenks, 21 
Fed. 916; Kuhl v. Mueller, Id. 513.] 

2. Semble, that a claim for the "application of 
the spring-catch and lips" would be infringed by 
the use of catches alone or lips alone. 

In equity. Final hearing upon pleadings 
and proofs. 

Suit brought [by Joseph S. Dennis against 
James E. Crc^s, James F. Dane, and William 
Westlake] upon letters patent [No. 13,2SG] for 
"improvement in lanterns," granted to Charles 
Waters, July 17, 1855, and assigned to com- 
plainant. The following engraving (Fig. 1) 
repi'esents the Waters lantern. The globe is 
sustained by a band, D, having a flange, C, 
which, when in place, is directly below an 
annular plate to which the guard-rods are at- 
tached. It is held in place by lips attached 
to the flange, and projecting over the annular 
plate on one side, and on the opposite side by 
a latch, e. 





No. 2, 




Figures 2 and 3 represent the Sangster and 
Carpenter lanterns. In the former, the oil- 
pot, I, is held in place by the spring-catches, 
H, H; and in the latter, by the latch-springs, 
J, J, provided with latches, M, N. These 
springs are operated at Q, and have their ful- 
cruras at K, K. 
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An abstract ot the specifications and the 
claim of tlic patent will be found in the opin- 
ion. 

Ij. L. Cobum, for complainant. 
West i5c Bond, for defendants. 

BLODGETT, Disti'ict Judge. It appears 
from the pleadings and proofs that Charles 
TVaters, claiming to have invented a nseful 
improvement in the construction of lanterns, 
which consisted in the peculiar manner of 
secm'lng the glass shade in the lantern, and 
also in the peculiar manner of secm-ing the 
lamp to the lantern, applied to the patent 
office for letters patent thereon, describing in 
his specification the manner of constructing 
and applj'ing his Invention, substantially as 
follows: 

"The top or dome of the lantern is jof the 
usual form, designated in the drawings by the 
letter A, from the lower edge of which a 
flange, a, projects outward, and into which 
tlie upper ends of the guard-rods are firmly 
secured. The lower ends of the guard-rods 
are secured in an annular plate, 0, which en- 
compasses the lower part of the lantern. 

"A metallic band or rim, B, was then con- 
sti'ucted, having a flange, O, around its upper 
f dge, which projects outward from the rim or 
band. The outer edge of the rim or band is 
bent or curved downward, so as to present 
a shoulder, d, on the flange. To the under 
sm'face of the flange c is attached a spring- 
catch, e, the end of which passes through the 
ledge or shoulder, d. Opposite, or diagonal- 
ly opposite, the spring-catch, two or more lips, 
f, are permanently attached to the shoulder, 
projecting outwardly, so as to pass over the 
annular plate, 0, when the parts are brought 
into juxtaposition." 

The patentee also describes at length, as 
anotlier part of his invention, his method of 
attaching the oil-pot to the band, D; but, as 
this is not involved in the case nnder consid> 
oration, it need not be recapitulated here. 
After thus describing his device, the patentee 
proceeds to say: 

"The above invention is estremely simple, 
and allows the I'eady adjustment of the base 
to the lantern, and its ready detachment 
therefrom. No springs are rectuired to be 
depressed by the hand in order to withdraw 
the lamp from the lantern or secm*e it there* 
in; and the glass shade is firmly secmred in 
the lantern without the aid of plaster or ce- 
ment, thus enabling the shade to be detached 
v.'ith facility for pm-poses of cleaning. What 
I claim as new, and as my invention, and de- 
sire to sectu'e by letters patent, is the applica- 
tion of the spring-catch, E, and lips, f, sub- 
stantially as and for the pjirposes set forth." 

It will thus be seen that, after carefully 
and elaborately describing the mechanical 
combination of parts whereby the inventor 
constructs a loose globe, or removable globe- 
lantern, and the method by which he attaches 
the npper and lower parts of his lantern to- 
gether, the inventor contents himself by claim- 



ing as new, and asking a patent on, the 
spring-catch and lips by which the band, B, 
Is secured to the annidar plate, C. 

Probably no principle of patent law is bet- 
ter settled than that the patentee is limited 
by his claim. And the courts are only al- 
lowed to look at the detailed specification, 
models, or drawings, for the pm-pose of con- 
sti'uing the claim; as, for instance, if any 
doubt existed as to the parts of the lantern 
to be attached together by the catch and 
lips, a reference to the preceding part of the 
instrument is allowable for the pm-pose of 
settling that point. Whipple v. Baldwin 
Manuf'g Co. [Case No. 17,514]. "Although 
the inventor might have claimed something 
different from what he has claimed, the court 
must, in the construction of the patent, be 
governed entirely by the claim he makes." 
Kidd V. Spence lid. 7,755]. 

No patent is here asked or granted upon 
the top. A, with the flange, a, the annular 
plate, 0, the band, B, with its flange, c, and 
shoulder, d, either singly or in combination; 
but the claim is solely, for the spring-catch, 
e, and lips, f, altliough the inventor reserves 
to himself the right to nse one or more 
spring-catches and two or more lips. The 
only question in the case, then, is, whether 
the proof makes out a case of infringement 
of this claim against the defendants. The 
defendants are engaged in the mannfactm-e 
df lanterns, the top and guard of which are 
constructed substantially in the manner in- 
dicated by the specification in Waters' pat- 
ent—the wire ring at the bottom of defend- 
ants' guard being in all respects, to my mind, 
the ecLuivalent of the annular plate, 0, in 
Waters' lantern; while the band, B, with 
the flange, c, and shoulder or ledge, d, are 
all foimd in defendants' combination. But, 
as before remarked, neither of these parts, 
nor all of them in combination, are covei'ed 
by the Waters patent 

The defendants connect the base of then* 
lantern to the lower ring of the guard by 
two spring-catches, instead of spring-catches 
and lips in combination. And it is insisted 
by them that Waters limits his fastening to 
the combination of spring-catches and lips, 
as shown or provided for in his specifications; 
but imder the well-established rule, that 
courts should construe a patent liberally, and 
give the patentee the benefit of every fair in- 
tendment, I incline to the opinion that this 
patent woidd not be thus limited. So that, 
although he describes the use of catches and 
lips, yet he might use catches, alone, or lips 
alone, if he was the inventor of the device. 

I do not, however, intend to be understood 
as expressing a confident opinion on this 
point, as it is not, in the view I take, decisive 
of the case. The evidence introduced shows 
abundantly, to my satisfaction, that spring- 
catches, such as are used by defendants to 
connect the lower and upper parts of their 
lantern, are old devices for that pm-pose. 
They are found, as I think, in the application 
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of H. & X gangster, made as earlj' as Novem- 
ber, 1851, to tlie United States patent office, 
and rejected for want of novelty; also in the 
letters patent granted to L. B. Carpenter, on 
July 25, 1854, for an improvement in lamp- 
fastenings. 

It is true, all these devices were for the 
purpose of fastening the oil-pot or lamp to 
the rest of the lantern; but this is precisely 
what the defendants do. When Waters had 
connected his oil-pot to his band, D, by his 
springs, K, K, as described, it was still noth- 
ing but an oil-pot And if those parts had 
been permanently fastened together in his 
lantern, as they are in some of the cheaper 
. ones made by defendants, then the springs 
-used by defendants perform precisely the 
same functions as tlie springs in Sangster's 
. and Carpenter's devices. The spring-catches 
are old, and the uses to which defendants 
.apply them in. their lantern are old; and, al- 
though they perform the same function as 
the catch and lips in Waters* lantern, yet 
Waters, not being the inventor of these 
springs, can not cover them by his patent 

It is possible that the Waters catch and 
lips may, when used in combination with the 
flat annular band, C, described by Waters, 
make a better fastening; and if that specific 
combination was used by defendants, and 
was covered by Waters' patent, they might 
be liable; but if, as complainant's witnesses 
testify, the defendants' two spring-catches 
are the equivalents of Waters' catch and lips, 
then the catch and lips are but the two 
catches, and both are old. 

For these reasons, which seem to me con- 
ti'olling and sufficient, the bill must be dis- 
missed. 

It is proper to add, by way of explanation, 
that the proofs show that "^^aters, in his orig- 
inal application, made his claim broadly for 
ihe combination by which the loose globe- 
lantern, described in his specifications, was 
constructed, in the following language: "Se- 
.em-ing the glass shade, E, in the lantern, by 
means of the beads or projections, g, h, on 
the upper and lower ends of the shade; said 
beads bearing against the lower edge of the 
top. A, of the lantern and the upper edge of 
the rim or band, B, which is seciu-ed to the 
annular plate, C, by the spring-catch, e, and 
lips, f, as herein shown and described. I 
also claim secm-ing the base, H, to which the 
lamp, I, is attached to the lantern by means 
of the springs, K, K, fitting over the head or 
projection, F, on the inner side of the rim, 
D, as described." But the patent office re- 
jected this claim, in which decision he acqui- 
esced, and amended his claim hy substituting 
the one now appearing upon the patent, and 
by that he must stand. If he was really the 
inventor of the loose globe-lantern described 
in his specifications, he might have appealed 
from tlie decision of the examiner who reject- 
ed his application, and probably his broad 
claim to the entire invention would have 
been allowed. Bill dismissed. 



Case ig'o. 8,793. 

DENNIS V. EDDY et al. 

[12 Blatchf. 195.] ^ 

Circuit Court N. D. New York. June 16, 1874. 

Taxable Costs — "Witness Fees — Attendanob 
wjTiioLT Subpoena — Piuntixg of Papeks. 

1. Act Feb. 26, 1853 (10 Stat. 1G7), in regard 
to the fees of witnesses, presci'ibes, as fees to 
witnesses, "for each day's attendance in court, 
or before any officer, pursuant to law, one dol- 
lar and fifty cents, and five cents per mile for 
traveling fi-om his place of residence to said 
place of trial or hearing, and five cents per mile 
for returning:" Held, that the fees of neces- 
sary witnesses, who reside within less than 100 
miles of the place of examination, in a suit 
in equity, and whose attendance and examina- 
tion are procured in good faith, by the party on 
whose behalf they are examined before an ex- 
aminer, can, under said act, be taxed and al- 
lowed against the adverse party, even though it 
he not shown that they were served with a writ 
of subpoena to attend. 

[Cited in Gunther v. Diverpool, D. & G. Ins. 
Co., 10 Fed. S30; Wooster v. Handy, 23 
Fed. 61; U. S. v. Sanborn. 28 Fed. 304; 
Re Williams, 37 Fed. 326; Wooster v. Hill, 
44 Fed. 819.] 

2. The cost of printing papers which, by a 
rule of court, a party is required to have print- 
ed, can be taxed against the adverse party. 

[Cited in The E. Luckenbaek, 10 Fed. 847; 
AVooster v. Handy, 23 Fed. 61; Baker v. 
Howell, 44 Fed. 114; Hake v. Brown, Id. 
735: Ferguson v. Dent 46 Fed. 95; Gird v. 
California Oil Co., 60 Fed. 1011.] 

[Tiiis was a bill in equity by Paul Dennis 
against Daniel Eddy and others.] 

Edward F. Bullard, for plaiutifC. 
Esek Cowen, for defendants. 

WOODRUFF, Circuit Judge. Both parties 
appeal from the taxation, by the clerk, of 
the costs awarded to the complainant here- 
in. 

1. The complainant appeals from the dis- 
allowance of the fees of witnesses who at- 
tended and testified, who are sworn to have 
been necessary witnesses, who resided with- 
in less than one hundred miles of the place 
of examination, and whose attendance and 
examination were procured in good faith. 
The disallowance was on the sole ground, 
that it is not shown that the witnesses were 
served with a writ of subpoena, so that their 
attendance was compulsory. Act Feb. 26, 
1853 (10 Stat 167). Some cases have been 
cited by the defendants, in which It appears 
that some circuit courts, in other disti'icts, 
have so held. Woodruff v. Barney [Case 
No. 17,986]; Spauldmg v. Tucker, [Id. 13,- 
221]; Dreskill v. Parish [Cases Nos. 4,075, 
4,076],— decided prior to the act of 1853. But 
in this district it has been decided, that a 
person who attends the court as a witness, in 
good faith, on the request of a party, without 
the actual service of a subpoena, is entitled 
to his fees, and that such fees may be taxed 
against the party liable for costs. Cum- 



^ [Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission.] 
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inings T. AJJi'on Cdment & Plaster Co. [Case 
No. 3,473], See, also, Prouty v. Draper, 
[Id. 11,M7]; Whipple v. Cumberland Cotton 
-Co. [Id. 17,515]; and Hathaway v.' Koacli 
[Id. G,213],— decided prior to the act of 1853. 
I concur in that decision. I find no suffi- 
cient reason for holding that the words "pur- 
suant to law" were intended to prevent the 
■allowance to the party of such fees paid to 
witnesses, when there was actual attendance 
and, examination by his procurement A 
person volunteering to attend court, without 
■either subpoena' or request, cannot demand , 
fees. But, where his attendance is required, 
-tind is actually given, and he is examined, his 
attendance is "pursuant to law,", in a just 
sense; that is to say, he is in attendance 
lawfully,' for a lawful and necessary pur- 
pose, on the requirement of a party who has 
41 right to compel him to attend. This satis- 
fies the whole reason of those words in the 
statute. The question, whether the witness 
-shall waive the form and expense of a legal 
service of a writ of subpoena, is purely a 
^luestion between him and the party who de- 
sires his attendance. It does not concern 
the adverse party; or, if it affects him at 
■oil, it is for his advantage, in diminishing 
the charges which he may be compelled to 
pay. If a party to the suit relies on the will- 
ingness of the witness to attend on request, 
he cannot have an attachment against the 
witness for not attending. The object of 
■serving a subpoena is to enable the party to 
resort, if necessary, to that further compul- 
sory process; but none of this proceeding 
Is of any benefit to the adverse party. Why, 
then, should it be held, unless the terms of 
the statute are veiy clearly imperative, that , 
a witness must put the party to the trouble ; 
and expense of a writ of subpoena, and to 
the expense of the traveling fees and service 
i)y a marshal or other proper person, often 
amountmg to a large sum, or otherwise the 
witness' own fees be not allowable? Such a 
;.'ule is simply to require costs and expenses 
in a suit to be increased without advantage 
to any one. All question of good faith, 
the materiality of the witness,- and the ques- 
tion whether he did, in fact, make the jour- 
ney for the purpose, or, being casually pres- 
ent was examined, are, of course, open. 
But the mere fact that the party induced 
the witness" to save expense and trouble, 
"by waiving the procurement and service of 
a subpoena, ought not, and, I think, does not, 
'deprive the witness of his fees, or the party 
(it their allowance as costs. A party to a 
suit may waive the service of mesne pro- 
cess and voluntarily appear, and, having 
■iione so, the suit is held to proceed according 
to law. It would be strange if a witness 
•could not make such waiver without losing 
his just claim to compensation. "Pursuant 
to law" may properly mean— in a proper 
case; where the attendance and examination 
of witnesses are necessary and may be comr 
gelled; before a proper officer, who^e duty it 



is to receive the" examination of witnesses; 
at the instance of a proper person, who ha? 'a 
right to require and may compel such at- 
tendance; Cor such reasonable and necessa- 
ry time as is proper; and, generally, under 
all the conditions and circumstances which 
make the attendance a legal and proper one. 

It may be well suggested, that the change 
in the language of Act Feb. 2S, 1799 (1 Stat 
626, § 6), made in the act of 1853, whereby 
the word "summoned" was omitted, was 
made in view of the conflicting decisions 
above cited, under the former act, and the 
more rational provision made to which I 
have given interprelation. Why, else, was 
not the word "summoned" continued in the 
statute? 

These reasons are applicable with equal 
force to the attendance before an examiner 
in chancery, in a suit in equity. The allow- 
ance of witness' fees, on a voluntary at- 
tendance, may properly be limited, in respect 
to traveling fees, to the distance which he 
might have been compelled to travel, as 
held in a case in the southern district,4- 
Anonymous [Case No. 432],— but that qu<^^- 
tion is not material in this case. The ai)peal 
of the complainant is sustained, and an or- 
der entered by which the witness' fees in the 
bill of costs are taxed and allowed. 

2. The appeal of the defendant is from 
the taxation of the cost of printing the pa- 
pers, which, by rule of court tlie complainant 
was required to have printed. It was a 
necessary disbursement, made by order of 
the court. I am of opinion, that the act of , 
congress of February 26, 1853 (10 Stat 161), 
was not intended to prohibit the allowance 
of indemnity for such disbursements as were 
made necessary by the order of the court 
and that it does not prohibit such allowance. 
After the decision in Hussey v. Bradley 
[Case No. 6,946], this court adopted the rule 
which made the printing imperative. The 
appeal of the defendants must be overruled. 



Case No. 3,794. 

DENNIS V. EDDY et al. 

[4 Fish. Pat. Cas. 423.] ^ 

Circuit Court, N. D. New York. March, 1871.-* 

Patents— CoxsTitucTioK of Claims — Ixfkinge-. 
MENT— Change op Fohm— Plows. 

1. A claim, for an "inclined shovel mold-board, 
formed and mounted substantially as described 
and constructed," highest at its outer edges, so 
as to form on each side of the standard a re- 
cess through which a portion of the earth may^ 
after rising upon the mold-board, descend into 
the furrow in rear of the plow, is a claim for 
the mold-board, and "does not include, as an es- 
sential element of the combination, an adjusta- 
ble wheel which forms part of the "mounting" 
of the mold-board. 

[See note at end of case.] 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinte.d by permission.] 

» Reversed in 95 U., S. ^560. 
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2. Nor does such a daim extend to every form 
of recess in the top of the mold-boarti, but it 
embraces only the curved form of the recesses 
shown in the mold-board of the patentee. 

[See note at end of case.] 

3. A mere change of form, when the instru- 
ment remains in substance and in its mode pi 
operation the same, will not avail an alleged in- 
fringer. 

4. But sometimes form is of the very sub- 
stance of an invention, and change of form is 
invention itself. 

This was a biU in equity filed [by Paul 
Dennis against Walden Eddy and otliers] to 
restrain the defendants from infringing let- 
ters patent pSTa, 19,412] for an "improvement 
in ciiltivators," granted to the complainant 
February 23, 1858, and reissued August 4, 
18U3 [No. 1,515]. The invention related to 
the dass of cultivators known as shovel plows, 
and consisted of a peculiarly constructed 
mold-board, an adjustable gauge roller, and 
a point or share made separate from the 
mold-board, and attached to it in such a man- 
ner that the share and mold-board might 
be made to penetrate the soil at a greater 
or less depth, as desired. By means of two 
curved recesses on each side of the top of 
the mold-board, the soil was made to pass 
over the mold-board into the fm-row, so that 
the surface was left in a mellow but level 
state, with all the weeds and grass cut up. 
The claim of the original patent was as fol- 
lows: "The bar A, and mold-board B E, in 
combination with the adjustable rollers P; 
the whole being constructed and arranged 
substantially as and for the pm'pose set 
forth." The disclaimers and claims of tne 
reissue wiU be found in the opinion of the 
covirt 

J. H. Dennis, for complainant 
B. Gowen, for defendants. 

WOODRUFF, Circuit Judge. The specifi- 
cation annexed to the complainant's patent 
declares what he claims to have invented, 
and what he does not claim, in these words: 
"I do not claim broadly the idea of passing 
a portion of the earth over the mold-board 
into the furrow behind. Neitlier do I claim 
applying a movable mold-board to one of 
the outer edges of the share, as described in 
an application of J. Drummond, rejected Oc- 
tober 25, 1844. Neither do I claim the use 
of projecting blades at the outer edges of 
the share, as described in the patent of B. 
Langdon, gi-anted June 22, 1842, and others. 
But what I claim as new in my invention, 
and desire to secure by letters patent, is: 1. 
The inclined shovel mold-board B, formed 
and mounted substantially as described, and 
constructed highest at its outer edges, so as 
to form, on each side of the standard A, a 
recess G, through which recess a portion of 
the earth may, after rising upon the mold- 
board, descend into the furrow in the rear 
of the plow. 2. The combination with the 
beam A, and mold-board B, of the adjustable 
wheel F, arranged and operating substan- 
tially as and for the pin-poses specified." 
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Manifestly, the adjustable wheel F is the- 
leading feature in the combination described 
in the second claim. The suit is founded up- 
on a reissue of a prior patent, in which the 
combination of the wheel, mold-board, and 
hoe, was the only thing which the complain- 
ant claimed to be his invention. If the 
second claim in the reissued patent diffei*s 
in construction and meaning from the sole 
claim in the original patent, it is in giving 
especial prominence to the use of the wheel 
F, in the combination claimed to be im^'ented, 
and the importance of this member of the 
combination is made very prominent by the- 
description of its uses; and the claim to its 
great utility is enlarged upon in the specifica- 
tion; by its revolving motion it diminishes- 
friction; by its adjustability it controls the 
depth of the fmrrow. There is no claim nor 
proof that the defendants have used the 
wheel F. Their plows were entirely on a 
horizontal base bar, which was called, by tlie 
witnesses, a "shoe," sustaining the plow and 
forming a fulcnim on which the operator, by 
pressure on the plow-handles, raises the point 
of the share like the similar base formerly 
constructed of wood, on which plows rested 
and moved long before the plaintiff made any 
invention. 

This shoe is not an equivalent for the 
wheel. It is neither like it in construction, 
nor in the ofiice it performs. It is subject to- 
all the fi'iction, when the plow is in use, 
which the revolution of the wheel is claimed 
to avoid, and instead of being adjustable, it 
is fixed and permanent. So far, therefore, as 
the complainant relies upon the second claim, 
there is no cause of action. 

It is argued, with much plausibility at 
least, that the first claim is also for the same 
combination, and though in different phrase, 
it means the same thing as the second, and' 
nothing less or more; that is to say, the mold- 
board B, formed and mounted substantially 
as described, necessarily includes the beam 
and wheel, and therefore it describes the^ 
combination of the three as truly as the- 
other, or if the term "mounted as described," 
includes also the other parts of the plow. 
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shown in the drawings, it is still a claim to 
a combination, which the defendants, who 
have not used the wheel, have not infringed. 

My conclusion, however, is that this first 
daim is for the mold-board, and not for the 
combination. It is quite true that the man- 
ner of its employment to malce it useful is 
described. That is usually done in specify- 
ing new and useful parts of a machine; and, 
unless on the mere description of the thing 
itself, its utility and the manner of its use 
are obvious, that should always be done in 
such maimer that a mechanic, of proper skill, 
can not only constnict the thing itself, but 
can give it practical application to the pur- 
pose for which it is useful. 

But the daim of the complainant is con- 
fined within very narrow limits. He has no 
exdusiye right to construct the mold-board 
in a shovel form. That he did not invent. 
He has no monopoly of mold-boards over 
which the earth will pass and fall into the 
furrow behind. He disdaims this in his 
specification, and, if otherwise, the proofs 
show that this was not new. He does not 
daim that its movable or detachable charac- 
teristic, in its attachment to a distinct and 
separate share, was new, and in terms he 
disavows any daim to the use of projecting 
blades on eadi side, or wings, as shown in 
the Langdon patent 

To this must be added, that he is not en- 
titled to the exclusive construction of mold- 
boards so made that the end of the wing 
or point is higher than other parts of it, pro- 
ducing a passage way on each side of the 
upright bar of the plow, through whidi the 
earth may pass and fall in1;o the furrow. 
This was accomplished in the plow described 
in the Langdon patent, and if the daim in 
the plaintifE's patent must be construed to 
indude every form of recess or passage way, 
I should be compelled to pronounce it void. 

There remains but a narrow field within 
which to define the complainant's invention, 
and that, in my opinion, embraces only the 
cmwed form of the recesses made in his mold- 
board. Mere form is often immaterial, and 
therefore it is always held, in regard to. in- 
fringements, that a mex'e change of form, 
when the instrument remains in substance 
and in its mode of operation the same, will 
not avaU an alleged infringer. But some- 
times form is of the very substance of an 
invention, and change of form is the inven- 
tion itself. Upon the evidence, and in view 
pf the disdaimers by the complainant in his 
specification, I think that the invention in 
question is of the character last mentioned. 
• By curved recesses on either side of the 
central bar of the plow, the complainant ac- 
complishes a useful result— recesses in that 
form do not appear to have been before made 
in such mold-boards. The proofs show that 
this construction is useful. It is not very 
dear to my mind why a square recess, or a 
mold-board straight upon its upper edge, with 
an elevated end or point at the extremity of 
the wing, would not be equally useful; but, 



whether facility of construction, more perfect 
pulverization of the earth, or other advantage 
in its use, entitled it to a preference, I am of 
opinion that the complainant is entitled to it 
by his patent, and that any like shovd mold- 
board, with substantially the same curved 
recesses, is an infringement. 

The mold-boards made by the defendants- 
are, in this respect, substantially the same. 
That made before the reissue appears to be 
exactly identical, and to have been cast in 
the same precise pattern, a mold-board made 
by the complainant having probably been 
used as a pattern. That, howevei% being be- 
fore the reissue, furnishes no ground for re- 
covery. 

The plows made by the defendants since 
the reissue are not substantially different; a 
very dose comparison, it is true, shows that 
the length of the wings is not exactly the- 
same, and tbe cm*vature of the recess is not 
precisely like the complainant's, but in sub- 
stance and in practical operation they are 
alike. The complainant is entitled, therefore,, 
to a decree enjoining the defendants against 
constructhig that form of mold-board, and 
dh-ecting an account of their gains and 
profits, resulting from the manufactm-e and 
sale of mold-boards in that form. 

• 

[NOT33. The judgment was reversed by the 
supreme court on an appeal taken by defend- 
ant. That court held that the first claim of the 
patent was void for want of novelty and in- 
vention, and that the second claim was not in- 
fringed. Eddy V. Dennis, 95 U. S. 560.] 



Case No. 3,795. 

DENNIS V. EDDY et al. 

[11 0. a S33.] 

Circuit Court, N. D. New York. March 22, 1877. 

Patents— Shoved Plows. 

[The Dennis patent, No. 55,630, for an im- 
provement in shovel plows, construed, held val- 
id, and found to have been infringed.] 

[This was a bill in equity by Paul Dennis 
against Walden Eddy and Abram Reynolds, 
smwivors of Samuel Langdon, to restrain the 
alleged infringement of letters patent No. 55,- 
630, granted to P. Dennis, Jime 19, 18G6.] 

JOHNSON, Circuit Judge. This cause com- 
ing on to be heard upon the pleadings and 
evidence, and it being suggested that the de- 
fendant Langdon has died since this action 
was commenced, and after hearing E. P. 
Bullard, counsel for the complainant, and E. 
Cowen, counsel for the defendants, and the 
com't having duly considered the same, and 
being of the opinion that the complainant 
was the first and original inventor of certain 
new and useful improvements in shovel 
plows,, not known or used before, as described 
and daimed in his patent bearing date June 
19th, 1866, adjudges and decrees that the de- 
fendants, and each of them, have infringed 
the said patent in making and vending shovel 
plows with wings, embracing the invention 
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and improvement covered by said letters 
patent. 

And it is furtber adjudged that the wings 
upon tlie mold-board of the plow, made by 
the defendants, and marked "Complainant's 
Exhibit T— Dennis," and referred to in the 
complainant's evidence, are in substantial ac- 
cordance with the specifications annexed to 
said patent, and ai*e an infringement of the 
rights secured to the complainant by said 
patent dated Jime 19th, ISGQ, referred to in 
said complaint. 

And it is fm'ther adjudged and decreed 
that the said defendants, their agents and 
servants, and each and all of them, be re- 
strained and enjoined from making, vending, 
or using, or in any manner disposing of &h:>vel 
plows, or mold-boards for such plows, embra- 
cing the inventions and improvements de- 
scribed in said letters patent. 

And it is further adjudged and decreed that 
this cause be referred to E. W. Paige, of 
Schenectady, as a special master, to ascer- 
tain and report the number of shovel-plows 
made, and the number sold by the defend- 
ants, or either of them, with steel wings of 
the form mentioned in said "Exhibit T— Den- 
nis," or substantially of the form covered by 
the said patent, and the damages the com- 
plainant has sustained, and the profits de- 
rived by the defendants, or either of them, 
hy reason of such infringements. And upon 
the coming in and confirmation of the said 
report, that said complainant have a decree 
and execution for the amount found diie him, 
and also for the costs of this suit to be taxed. 
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Case Ho. 3^,796. 

DENNIS v. The LEAR. 

[Bee, 213.] ^ 

District Court, D. South Caroliua. Nov. Term, 

1805. 

PkIZE— V.iLlDlTT OF SaLE— FOREfGN AUJl'DICA- 

TION. 

Sale by order of the provisional agent at Bar- 
racoa is valid, being subsequently confirmed by 
the proper jurisdiction at Guadaloupe, under a 
law existing^ before the capture. 

The libel filed in this case states that Den- 
nis, owner of the brig Lear, sent her in No- 
vember last on a trading voyage to St. Do- 
mingo, and bound to Gape Francois, where 
she arrived in December, and sold her cargo. 
Having taken in a return cargo, she proceed- 
ed, in February, to Port de Paix, for the 
sole purpose of joining sundry other Ameri- 
can vessels, some of which were armed, and 
might protect her against the brigand cruiz- 
ers. She staid at Port de Paix only two 
days, and sailed from thence on the. 2d of 
March last, in company with the other Ameri- 
can ships, and bound to Philadelphia. On 
the oth March following she was captured 



^ [Reported by Hon. Thomas Bee, District 
Judgre.l 



by the French privateer Renconti'e, and car- 
ried into Barracoa. Here the cargo was taken 
out, and the vessel illegally sold to one Tay- 
lor, without any previous investigation or 
sentence of condemnation, according to the 
law of nations. She is now in the hai'bour of 
Charleston. 

To this libel a claim and answer, interposed 
by Taylor and Tavel, owners of the brig, 
state that, being on a voyage from Cape 
Francois or Port de Paix, where she had 
been trading with the revolted negi'oes, she 
was lawfully captured and carried into Bar- 
racoa by the privateer. That as the vessel 
was in a leaky, disabled, and perishing con- 
dition, the captain of the privateer presented 
a petition to the agent of the government of 
Guadaloupe, stating the circumstances under 
which she had been captured, and her then 
bad condition, and requesting that a pro- 
visional sale might take place. That this 
was granted, conformably to French ordi- 
nances and regulations, and she was accord- 
ingly sold at public auction to the highest 
bidder; the money arising from the sale be- 
ing deposited to await the definitive sentence. 
That at tlie said sale, Taylor, as agent for 
Tavel, purchased the brig for 875 dollars, 
and, after she had undergone considerable 
repairs, sent her here with a cargo from 
Barracoa. Several exhibits have been filed 
with these pleadings, among which are, 1st. 
The order for a provisional sale by the 
French agent at Barracoa, with a certificate 
from the American consul, that tlie said 
agent is duly authorized and appointed by 
General Emouf, commander of Guadaloupe. 
2d. The actual sale made under the sai4 
authority, and certified by said agent 3d, 
The decree of condemnation of said brig and 
her cargo by the colonial prefect of Guada- 
loupe, and the commissary of justice for the 
said island; assisted by the commissary of 
marine, charged with preparing the ti-ial 
of prizes, the colonial inspector, and the sec- 
retary of commission. The decree is found- 
ed on an arrete issued 4tli June 1804, by the 
captain-general of Guadaloupe, declaring that 
all vessels found trading to or from ports in 
possession of the revolters shall be consid- 
ered as enemies of France, and shall be con- 
demned as legal prizes, agreeably to the regu- 
lations in such cases. 

BEE, District Judge The questions for 
me to determine are, 1st. Whether the pro- 
visional order for sale was sufficient to 
change the propeiiy. 2d. Whether the de- 
cree of condemnation can be reconsidered 
in this com't, and altered and revised 
by me. 

Nothing is more common in courts of civil 
law than interlocutory orders and deci'ees, 
which, if subsequently confirmed by a de- 
finitive sentence, have never been called in 
question. Sales under such orders are fre- 
quent; especially of articles of a perishable 
nature. This seems to have been the case 
here, and I do not think that the propriety 
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of the proceeding can be guestioned by me. 

' The decree of condemnation expressly rati- 
fies tlie sale, and condemns both vessel and 
car^o as the property of enemies, according 
to their own previous regulation as to ti*ade 

• with the revolted negi'oes. How far they * 
were j'ustified in maJdng such a rule is, in my 
opinion, a matter of executive or legislative 
interference. I do not consider this com-t as 

^competent to reverse the sentence of a for- 
eign court where the property is condemned 
as belonging to enemies: it would lead to 
a right of appeal from such decisions, and 
would be highly improper. On this principle 
I decided the case of Sheaf and Tm'uer [Case 
No. 12,730J; that decree was affirmed on ap- 
peal, and must therefore be considered as a 
precedent. Tlie case of Rose and Himely 
[Id. 12,047, 12,0^] differed altogether from 
tlie present. There the condemnation is ex- 
pressly declared to be in pm'suance of an 
arrets, passed subsequent to the capture. 
The decree was founded in error apparent 
on the face of it, for a law not in existence^ 
could not be infringed. The property, too, 
was in the hands of the mai'shal of this 
com't, as belonging to the original owner, 
previously to the sentence of condemnation; 
nor had an order for sale ever been made. 
In Rose and Himely, the trade to Hispaniola 
was not interdicted till after the capture; in 
the present case the French arrete had been 
published in all the American papers many 
months before. This was so well understood 
that most of the vessels engaged in this trade 
went armed, or under convoy of others that 
were armed; and it appears from the libel, 
that the Lear knew the risque she ran, and 
went from the Cape to Port de Paix express- 
ly for the purpose of sailing with armed 
ships from that place. Insurance had risen 
considerably upon risques like the present, 
when the Lear sailed; which was not the 
ease as related to the voyage in Rose and 
Himely. 

Upon the whole I think myself bound in 
the present instance by the sentence at 
Guadaloupe, the com*t tliere being competent 
to the condemnation of property as belong- 
ing to their enemies, under regulations that 
existed before the condemned voyage was 
undertaken. I dismiss the libel, with costs, 
subsequent to the filing of the sentence of 
condemnation. 



Case No. 3,797. 

DENNIS V. RIDER et al. 

[2 McLean, 451.] ^ 

Circuit Court, D. Illinois. June Term, 1841. 

Release of SniETY — Pm^^clPAI.'s Insolvehoy — 
. Exte:;siox op Time— Subuogatiox — Legal and 

Equitable Remedies. 

1. The surety by giving notice to the creditor, 
and requesting him to sue the principal debtor, 

* [Reported by Hon. John McLean, Circuit 
.Justice.] < , . 
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who is in failing circumstances, does not re- 
lease himself, though the principal should be- 
come insolvent. 

2. The relief of the surety, under such cir- 
cumstances, is in equity. 

3. Where the obligee changes the contract, by 
^ving longer time, &c., the surety is dischar- 
ged. And this matter may be set up at law. 

4. In such a case the discharge of the surety 
does not depend on the insolvency of the obligee, 
but on the alteration of the contract. But the 
solvency or insolvency of the principal debtor 
can better be ascertained in chancery, where his 

■ answer may be required. 

5. The surety, on the payment of the debt, is 
entitled to be substituted to all the rights of the 
creditor. 

6. This does not mean that the original obliga- 
tion, which is discharged by the payment, .shall 
be assigned to the surety; but mortgages, &c. 

Robbins & Welles, for plaintiffs. 
- Mr. Logan, for defendants. 

OPINION OJP THE COURT. This action 
is brought on a promissoiy note. The de- 
fendants pleaded nonassumpsit; and four spe- 
cial pleas, substantially, that Pierson was the 
security of the other defendants. That he 
gave notice to the agent of the plaintiffs, that 
the principals were in doubtful circumstan- 
ces, and requested him to commence suit. 
That his co-defendants were then solvent, and 
able to^aj the amount, but the plaintiffs neg- 
lected to bring suit imtil, &c., at which time 
their co-defendants became insolvent To 
these pleas the plaintiffs' counsel demmTed. 

In this state there is an act entitled "An 
act for the relief of sureties, in a summary 
way, in certain cases," approved 24th March, 
181!>, which provides that the sm*ety may give 
notice to tbe promisee or holder of the note, 
in -writing, forthwith to sue, &c., and if he 
shall fail to do so he shall forfeit the right 
to recover from 'the surety. The pleas are 
not filed under this statute, but at common 
law. It is not pretended that the notice to 
the holder of the note was given in the man- 
ner reqinred by the statute. To sustain these 
pleas the case of Pain v. Packard, 13 Johns. 
174, is reUed on. In that case it was said, if 
an obligee, or holder of a note, who is. re- 
quested by the surety to proceed without de- 
laj' and collect the money of the principal, 
who is then solvent, neglects to proceed 
agaiiist the principal, who afterwards be- 
comes insolvent, the surety will be exonerat- 
ed. That case w^as decided without argu- 
ment, and no authority was referred to ex- 
cept a decision in 10 East, 34. In the case in 
East^ there was a plea filed similar to the 
pleas in this case, which was not demurred 
to. Lord EUenborough said: "The only ques- 
tion is,, whether the laches of the obhgee, in 
not calling upon the principal so soon as they 
ought to have done, if the accounts had been 
properly examined from time to time, be an 
estoppel, at law, against the sm-eties. I know 
of no such estoppel at law, whatever remedy 
there may be in equity." 

The defendants' counsel, also, reUes on the 
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case of King y. Baldwin, 17 Johns. 3S4 That 
was an appeal from the decisLon of the chan- 
cellor, hefore whom relief was asked by a 
defendant, against whom judgment, as sure- 
ty, had been obtained. He pleaded to the 
suit, at law, that the plaintiff neglected to 
bring suit, although specially requested, on 
the ground that his principal was about to be- 
come insolvent. The comt overruled the evi- 
dence under the plea. A motion was made 
for a new trial, but not prosecuted. And on 
the gi'ouud that the promisee might have re- 
covered from the promisor, had the suit been 
prosecuted as req.uested, the bill was filed 
praying relief. Chancellor Kent dismissed 
the bill on the ground that the complainant 
was entitled to no relief. He examined the 
doctrine at large, and maintained that there 
could be no relief at law. And that the cir- 
cumstances of the case entitled him to none in 
equity. In the court of errors Judge Spencer 
reviews the opinion of Chancellor Kent, and 
reailirms the doctrine in the case of Paine 
V. Packard. The judges who decided that 
case were Thompson, C. J., Spencer, Vanness, 
Yates and Piatt. The court of errors being 
equally divided, the presiding officer reversed 
the decision of the, chancellor. Piatt, J., chan- 
ged his opinion, being convinced that the de- 
cision in Paine v. Packard was erroneous. 
Yates concm-red with him, and, If I "mistake 
not, Yanness. In the ease of Bank of Steu- 
benville v. Carrol's Adm'rs, 5 Hammond, 
207, the defendant pleaded that he signed as 
siu-ety, &c., to which the plaintiff demurred, 
and the court decided that, if any change be 
made between the creditor and the surety 
that it disehai'ges the siu'ety, and that his de- 
fence may be set up at law as well as in equi- 
ty. A case is cited in 14 AYend. 1G5, in which 
it was held that a notice to the agent of the 
promisee to prosecute the principal, by the 
surety, was sutficient. 

The rule in New York may be considered, 
perhaps; as settled by the decision above 
cited in the court of errors. A decision in 
that court establishes the law for the state of 
New York; but it is believed that, beyond 
the jurisdiction of that state, the decisions of 
the supreme court are chiefly consulted as 
authority. The rule is well established that 
where an indorser has become fixed by, de- 
mand and notice, if the holder of the bill 
shall, for a valuable considei'ation, agree 
with the drawer, or acceptor, to give him 
more time, it discharges the indorser. Mc- 
I.emore v. Powell, 12 Wheat. [25 U. S.] 554; 
Bank of U. S. v. Hatch [Case No. 9 IS]; Id. 
G Pet. [31 U. S.] 250. This is upon the ground 
that the sm-ety has a right, at any time after 
the bill becomes payable, to pay the holder, 
and be substituted to all his rights. Not that 
he is entitled, as has been ruled by several 
com-ts, to an assignment of the bill, be- 
cause that is discharged by the surety, but 
he is entitled to all the collateral secm-jties, 
such as mortgages, pledges of personal prop- 
erty, &c., which the creditor may hold. But 



if the creditor make a contract to extend the 
time of payment, this suspends this right of 
the surety, and he is, consequently, released. 
And so if the creditor, without the consent of 
the sm-ety, changes the nature of the obliga- 
tion of the principal in any respect. In these 
cases relief may be had at law. The ques- 
tion is not whether the sm*ety has, in fact, 
been injiured, but whether his right to pay 
the bill or note has not been suspended; or, 
whether the conti'act has not been materi- 
ally altered by the creditor and principal. 
But, imtil the case of Paine v. Packard, in 
13 Johns, and Bank of Steubenville v. Car- 
rol's Adm'rs, 5 Hammond, no case has been 
found where relief to a sm-ety beyond this 
has been given at law. The case of Paine 
V. Packard introduced a new rule. It was 
so considered by many of the most learned 
and able men, who gave opinions in the case 
of King V. Baldwin, in 17 Johns. And this 
rule is essentially different from the one 
which, prior to that time, had been recog- 
nized at law. That was founded upon an 
essential change of the contract, either as to 
the time of payment, or the acts to be done, 
without the assent of the surety. But the 
case of Paine v. Packard held, if the creditor 
neglected to prosecute the principal, on be- 
ing required to do so by the sm-ety, and the 
principal proved to be insolvent, the surety 
was discharged. And this without any in- 
demnity offered by the surety, as to the 
costs incurred. Now, the rule has been, at 
law, that the creditor, beyond demand and 
notice, is not boimd to active diligence. And 
there seems to be reason in this. For the 
sm*ety confided more in the principal debtor 
than the creditor. The ci-editor, until the 
surety became bound, was unwilUng to trust 
the principal. Now, if the creditor or the 
sm-etj' must be subjected to inconvenience 
and expense on account of this confidence, 
should it not fall upon the sm-ety? He was 
the active agent in inducing tiie contract, 
and justice would seem to require that to 
save himself from loss he should again be- 
come active. And this is an established 
principle. In pm-suance of former decisions 
he could pay the money and claim all the 
rights of tlie creditor, or he could file a biU, 
and, on the special circumstances of the case, 
ask the court to compel the creditor to bring 
suit The New York rule, however, gives, 
at law, tlie same effect to a notice as results 
from a decree under the former rule. Now, 
the law having established the rule, that a 
suit in cliancery is necessary, it would seem 
not to be advisable to change it on mere no- 
tions of policy or convenience. But, if this 
question were now open, it might be consid- 
ered a matter of doubtful policy to adopt the 
New York rule. There are many matters 
which, under that rule, it might become nec- 
essary to investigate, and which more safely 
and properly might be examined in chancery 
than at law. Complicated matters of fraud, 
connected with the circumstances of the 
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principal debtor, miglit arise; the time of 
his insolvency, &c., which could not be well 
inquired into, or understood, without his an- 
swer, and his answer can only be required 
in chancery. 

In a plain case where the principal debtor 
was solvent when the notice was given, and 
iifterwards became insolvent it would seem 
the New York rule would be salutary. But 
-such a case, it is presumed, would seldom 
•occur. The former rule rested upon the 
change of the contract This was a matter 
-of fact and of law, which the jury, ttnder 
the instructions of the com*t, could deter- 
mine. But whether the surety had been in- 
.jured by the neglect of the creditor to prose- 
-cute the principal debtor, must often give 
rise to questions which can only be investi- 
gated in chancery. The old mle, therefore, 
-seems to be safer and better than the new 
■one. And this is, no doubt the reason why 
the new rule has had so limited an influ- 
•ence. Mr. Justice Story, in his Equity Jm-is- 
prudence (volume 1, p. 592, § 639), says— if 
the debt is due, and the creditor does not 
^choose to call upon the debtor for payment 
the sm*ety may come into equity by a bill 
-against the creditor and the debtor, and com- 
pd the latter to make payment of the debt 
-so as to exonerate the sm-ety from his re- 
sponsibility. In cases of tliis sort he says, 
there is not, however, any duty of active dili- 
gence incumbent upon the ci'editor. It is for 
the sm-ety to move in the matter. But if the 
surety requires the exercise of such diligence, 
-and there is no risk, delay, or expense, to the 
-creditor, or a suitable indemnity is offered 
-against the consequences vof risk, delay, and 
expense, it seems that the surety has a right 
to call upon the creditor ta do the most he 
can for his benefit, and if he will not a court 
of equity "Will compel him. Nisbet v. Smith, 
-2 Brou, Ch. 579; Hayes v. "Ward, 4 Johns. 
Ch. 123. In the 322d page, § 327, of the same 
volume, Mr. Justice Story says— wbether the 
sm'ety can thus compel the creditor to sue 
the principal or not lie has a clear right, up- 
on paying the debt to the principal, to be 
substituted in the place of the creditor, as to 
•all securities held by the latter for the debt 
-and to have the same benefit that he would 
have therein.' Craythorne v. Swinburne, 14 
Tes. 162; Wright v. Morley, 11 Ves. 12, 22. 
In the case of Wright v. Simpson, 6 Ves. 
734, Lord Eldon admits that the surety 
might have a right to compel the creditor to 
proceed against the debtor under some cir- 
cumstances. But then, in such a case, the 
^m'ety is compellable to deposit the money 
in court for the payment of the creditor. So 
that, in fact it is but the case of an indirect 
subrogation to the rights of the creditor, up- 
on a virtual payment of the debt by such a 
deposit. A sm*ety in a bond wiE be released 
when the obligee does some act which varies 
the terms of the original contract: but for- 
bearance to sue is not such an act, and if the 
^m*ety think otherwise, he should apply to 



the court of equity and compel the obligee to 
sue. Burn v. Poaug, 3 Desaus. Eq. 604. The 
indulgence granted to a principal, which is 
to discharge from his engagement must be 
of that kind whereby the value of the con- 
tract is changed, or, whereby the a'editor, 
without the consent of the surely, and by his 
own act puts it out of his own power to en- 
force the payment of the debt by the princi- 
pal. It does not mean a mere forbearance to 
sue the principal, which a com't of equity, on 
application of the surety, might direct him 
to do, on pain of foregoing his claim against 
the surety. Buchanan v. Bordley, 4 Har. & 
McOBL 41. A surety apprehending danger 
from the delay of the creditor, may come in- 
to this court and compel the. creditor to sue 
the principal debtor,, on giving an indemnity 
against the consequences- of risk, delay and 
expense. Hayes v. Ward, 4 Johns. Ch. 129. 
To requh'e the creditor to sue the principal 
on a mere notice of the surety, without an in- 
demnity, when the surety could not be in- 
cluded in the suit would seem to be unrea- 
sonable. Upon the whole we think that the 
case of Paine v. Packard [supra] is not sus- 
tained by authority, and, on principle, it is 
not recommended by such considerations of 
policy, as should lead to the adoption of the 
rule sanctioned hy it We think it safer to 
follow the old rule, which is well established 
in practice. The demurrer to the pleas is 
sustained. Judgment for the plaintiff, witli 
stay of execution, until the next term, by con- 
sent, &c. 
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DENNISON V. LARNED. 

[6 McLean, 49G.] ^ 

Circuit Court, D. Michigan. June Term, 1855. 

Negotiable Notes — Blank Ikdobsement— Fed- 
eral JUKISDICTIOX— ClTIZEXSUIP. 

1. A note with a blank indorsement author- 
izes the holder to receive the amount as the 
prima facie owner, and to sue the indorser by 
filling up the indorsement. 

2. When the action is brought against the in- 
dorser by the indorsee, the action is maintain- 
able in this court, though the assignment was 
made by a citizen of Mieliigan to a citizen of 
New York. 

Mr. Hand, for plaintiff. 
Mr. Clark, for defendant 

OPINION OF THE COURT. This suit is 
brought on a note given by Roloef son to de- 
fendant for the payment of fifteen hundred 
dollars at LyelFs Bank, in Detroit The note 
was not paid at matm*ity, and it was pro- 
tested. It seems that the note was given for 
the accommodation of the defendant The 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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note was the property of Fields & Stephens, 
who left it at Lyell's Bank for collection; 
after protest it was returned to the holders. 
The note was then sold to plaintiff, with 
whom the firm of Fields & Stephens do a 
large business in New York. The defense is, 
that Fields & Stephens are still the owners 
of the note, and that it was handed oyer to 
the plaintiff to bring suit in this court. It 
was proved by Stephens, that this firm, hav- 
ing large dealings with the plaintiff, in New 
York, the note was assigned to him, and 
charged to his account. This action being 
brought by the indorsee against the indorser, 
there can be no objection to the jurisdiction 
of tliis court. The indorsement by Fields & 
Stephens was made by the defendant in 
blank when the note was handed to tlie bank 
for collection, as an authority to the bank 
to reeeive the proceeds. The note having 
been returned to the owners, they filled up 
the blank indorsement, to the plaintiff. This 
they had a right to do; or if the note was 
sold to the plaintiff with a blank indorse- 
ment, the plaintiff, being the holder of the 
note, had a right to fill the blank indorse- 
ment at any time during the trial or before it. 
It is proved that the defendant applied to 
Stephens to intercede with the plaintiff for 
indulgence in the payment. 
The jmry found for the plaintiff. Judgment 
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Case Wo. 3,799. 

DENNISON et al. v. The WATAGA. 

[11 Leg. Int. 7; 1 Phila, 46S.] 

District Court, E. D. Pennsylvania. 1854. 

Maritime Costkacts — Cakkiage of Passengers 
— coxtkact to fokwahl). 

[1. Certain passengers engaged with a ship- 
agent at Cork for passage to New York. The 
vessel in which it was proposedto carry them not 
being ready for sea, they were placed on board 
another ship, bound for Philadelphia; the agent 
giving each passenger a certificate engaging that 
he sliould be carried to Philadelphia on the lat- 
ter ship, with a written indorsement that he 
sliould then be forwarded to New York free of 
expense. The master received these certificates 
from the passengers without dissenting from 
their provisions, and kept them until arrival at 
Philadelphia. There, however, he disclaimed 
further responsibility for the passengers. Held, 
that the contract was a maritime contract, made 
with apparent authority, and was binding on the 
ship.] 

[2. The contract was an integral one, not sep- 
arable as to the two stages of transportation; 
and therefore the ship was liable for the expense 
of forwarding the passengers to New Yorli, 
whether she carried them herself, or caused 
them to be sent by another ship, or by laud.] 

KANE, District Judge. This case came be- 
fore me in a summary form a few days ago, 
and was then decided; but the principles it 
involved were so important, that I have 



thought it best to have a record of my adju- 
dication. 

The libellants, in number more than a hun- 
dred, had engaged with a certain Brennan, 
ship-agent at Cork, in Ireland, for a passage 
to New York. Some of them had purchased. 
tickets in the first instance, to sail direct to 
that port; but the vessel in which it was pro- 
posed to carry them, not being ready for sea, 
as soon as was desirable, Brennan chartered,, 
as it is said, the "between decks" of the Wa- 
taga, a vessel then in port, and bound to- 
Philadelphia; and gave to each of the libel- 
lants a certificate in the usual form, partly 
printed and partly written, by which he en- 
gaged that they should be earned to this city 
on board of her, with a written endorsement, 
that on her arrival here, they would be for- 
wai-ded to New York free of expense. The 
libellants repah-ed on board the Wataga, 
bearing these certificates, exhibited them to- 
the mate, who was for the time in command, 
and afterwards to the master, who took pos- 
session of them before the vessel sailed, and 
retained them until required, by the terms of 
the libel, to produce them before this coiu-t 
On the arrival of the vessel at this port, it 
appears that the ship-agent, Brennan, had no- 
representative here, and neither the master 
nor the consignees of the ship recognized any 
obligation to receive or forward the passen- 
gers. On the contrary, from the time that 
she was fastened to the wharf, tlie master 
ceased to issue rations or provide fires for 
cooking; and the party to whom, it is said, 
the ship-agent had written to act in his be- 
half, declined interfering, averring that he 
had never authorized Brennan to expect his 
aid. Two days after this, the passengers 
were induced to leave the ship and bring 
their baggage ashore, by the assm*ance that 
a steamer was waiting to convey them to 
New York. After carrying their chests, at 
their own expense, for a mile or more along 
the city wharves, they found that the steam- 
er had gone without them. It does not, in- 
deed, appear that any steamer or otlier means^ 
of conveyance had, at this time, ever been en- 
gaged for them, by the representatives of the 
ship-agent, or of the ship; but propositions to 
have the passengers carried forward had been 
made within an hour or two, to the propria 
etors of the steamer, by persons, who, dis- 
claiming everything of legal obligation in the 
matter, protested that they were moved by 
charitable feelings alone. These propositions, 
moreover, being altogether conditional upon 
further notice, and never can-led out into an 
engagement The master, protesting a simi- 
lar absence of liability, had sent after them 
a supply of food; but the steamer having set 
out before its arrival, it remained with the li- 
bellants. Men, women and children, crowded 
under an open shed on the pier, fi'om before 
noon until after the city lamps were lighted 
for the night. Thus destitute, an appeal was 
made in their behalf to H. B. M.'s consul, to 
the mayor of the city, and to several citizens; 



[7 Ked. Cas. page 481] 



CCase No. 3,799) DENNISON 



and by the chaiity of tliese, or some of them, 
the passengers obtained food and lodging. 
The next day this libel was filed, nnder the 
advice, as we have been given to understand, 
of air. Consul Mathew. 

In considering the case, I threw out of my 
mind all reference to the asserted charter 
party. It was altogether res inter alios, and 
formed no pai-t of the contract with the libel- 
lants. I found, then, an agreement made 
with them by a person who annotmced him- 
sdf publicly as a ship-agent, and who was 
proved to have been in communication with 
the master of the ship; this agreement, made 
with apparent authority from the master or 
his owners, since undra: it the passengers 
were received on board, and transported to 
Philadelphia; and the certificate or ticket 
which expressed its terms having passed into 
the master's possession before the vessel left 
her harbor of Cork, and retained by him ever 
since, without his controverting or disafiSrm- 
ing it in any respect or degi-ee. I had no 
difficulty upon this aspect of the facts, in 
considering these agi*eements as made with 
his concmTence, and therefore, binding as 
the acts of the master. I held also, that this, 
being a contract for transportation to a place 
beyond sea, and for diet during the voyage, 
was a maritime contract, and that as such, 
according to the repeated adjudications and 
established practice of the com*ts in this and 
the adjoining district, it was a proper subject 
of the admiralty jurisdiction. See The Aber- 
foyle [Case No. 17]; The Pacific [Id. 10,643]; 
The Achsah [Id. 10,586]; M'Afee v. The Cre- 
ole [Id. 8,653]; and other cases in this court 
The contract I ti-eated as an integral one; the 
indorsement haying as much effect as the 
part which was written or printed on the 
face; the parties, the consideration, the ob- 
ject, altogether one throughout And inas- 
much as it was not set out in any part of 
the instrument whether the distance between 
Philadelphia and New York was to be trav- 
ersed by the same ship or by another, or by 
steamers, or on the open sea, or through a 
canal, or even by raih-oad, I held it to be 
only the closing stage of the transportation 
conti'acted for. As such it was binding on 
the ship, not capable of being divided up into 
parcels involving distinct and limited obliga- 
tions, but as one single integral liability. 
Had even the certificate or ticket set out that 
the vehicle was not to continue the same, I 
should have likened the case, I said, to that 
of goods shipped to or from Bremen, which 
are for convenience carried by lighters, be- 
tween Bremen and Bremerhaven, whei-e, as 
we decided some months ago, the ship is 
bound for the safety and despatch of the sub- 
sidiaiy conveyance— to that of passengers, a 
familiar one some years ago, who engaged for 
the voyage from Em:ope to Wilmington, in 
Delaware, thence to be conveyed by steamer 
to Philadelphia— to the contract for passage 
from England via Halifax to New York, 
when the line of steamers was interrupted 
7FED.CAS. — 31 



at the former port— and to the great variety 
of cases, familiar in the contracts of commer- 
cial men, where shipments are made for pla- 
ces not directiy accessible to the ordinary 
class of seafaring vessels— in all of whieli I 
suppose the ship to be bound for the delivery 
of the goods at the place mentioned in the 
bill of lading. In a word I ascertained it to 
be the law, that a contract, legal in its terms, 
and to be performed principally on the ocean, 
could be enforced against the ship, although 
the alleged breach of its provisions occurred 
in port I think this may be fairly deduced 
from the adjudications I have already refer- 
red to in a neighboring district But unless 
I am mistaken, it may be traced back in prin- 
ciple to a period earlier than the Koman 
Code. It was the necessitas navigatium, the 
exigencies of maritime commerce, precluding 
inquiry, for the most part into the ownership 
of the vessel or the authority of the master,, 
which implied a liability as imder conti-act 
from the simple acceptance of the goods on 
board for carriage. Dig. bk. 14, T. 1, "De 
Exercitatoria Actione," § 5. It is not till 
within the iSth centmy, that the books 
speak of this liability as restricted in amount 
to the value of the vessel and her freight; 
though fi-om some of the analogies which are 
traceable between it and the qualified lia- 
bility of owners for the unauthorized acts of 
their servants, I do not doubt that the equity, 
which entered so lai'gely into the adminis- 
tration of the Roman Law, must have intro- 
duced the limitation practically, at an cai-1- 
ier day. The oldest compilations that have 
come to us of the customs of the sea, regard 
the goods as bound in the nature of a privi- 
legium for their fi-eight (Judgments of Oleron, 
art. 34), and require that the goods, though 
landed at the port of destination, shall be 
protected there at the primary charge of the 
ship, until theh: delivery to the owner (Ai-ts. 
Pardessus' Numeration); and Cleii-ac ("Kes 
et Contumes," 24, 34) affirms that this privi- 
legium is reciprocal between the ship and the 
cai'go. 

Now, it would be easy to show that the 
agreement in favor of the specific liability, 
as deducible from either the Digest or the, 
perhaps, less ancient laws of the sea, applies 
-with equal force and eleai-ness to all the ob- 
ligations which were conti-acted in the case 
before me. The Roman Law held, that 
goods on their way in lighters from the ships 
in the place of delivery, retained their rights 
against the remaining interests for an aver- 
age loss (Dig. bk. 14, 1, 2, Fr. 4, "De Jaetu"); 
and that goods when so ti*anshipped still 
remained at the risk of the vessel (Dig. bk. 
19, T. 2, Fr. 13, § 1, "Locat Conduct"). The 
articles I have referred to from the Judg- 
ments of Oleron (articles 24 and 34) show a 
continuing liability, even after the voyage 
has been terminated and the goods have been 
landed. The import of them both, and of 
many other provisions that are found in tiie 
books, is mex-ely this, that the shipper, when 
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,he places liis goods -in a vessel "under a con- 
ti'act for transportation, is not to be embar- 
rassed by questions of ownership or author- 
ity, or purposes of which he linows nothing?. 
He trusts what he sees. If even the person 
who receives them on board was not consti- 
tuted by the owner of the ship; if even the 
,master's orders from his owners were that 
he should admit no substitute in his place; 
nay, even if they prohibited specially the sub- 
stitution of that particular person, who was 
found acting on board; the rights of the 
innocent shippers without notice were held 
not to be affected. De Exercit Act. loc. cit. 
The reason of it all is foimd in the policy 
of facilitating maritime commerce, ("produ- 
cendum nbilitatem navigantium.") 

The reason then applies to all conti-acts of 
transportation and to all portions of such 
contracts, whether made or sanctioned by 
the master, as it might be reasonably sup- 
posed that he was authorized to enter into 
on the ship's behalf; not merely to such as 
were to be executed on board the ships, for 
we have seen that the Roman law extends 
the principle to the case of goods in lighters, 
and of goods landed but not delivered; and 
so did the Laws of Oleron. The question nar- 
rows itself down to this: Was the particu- 
lar conti-act, which claims as incidental to it 
a, hypothecation of the vessel, such as might 
be reasonable, regarded to be without the au- 
thority of the party professing to make it? 
Now, as the hypothecation, in the ordinary 
case of affreightment, is the one most fre- 
quently and familiarly noticed in the books, 
and as its incidents, so far as regards the 
fahips, are the same as those of the passenger 
contract, I will consider for the moment that 
the case before me was one of the ordinai-y 
sort, for the carriage of goods. Suppose then 
a contract such as is disclosed in the facts 
before me, but for the carriage of goods- 
goods to be transported by ships from Cork 
to Philadelphia, and thence forwarded to 
New York— a gi-oss freight reserved for the 
entire service. In such a case, it is plain 
that the freight would be payable only at 
New Tork, not susceptible of pro rata appor- 
tionment at the will of the carrier. It must 
be the same with the priviiegium, or security 
for its payment We cannot apprehend such- 
a thing as a secm-itj'- for an accruing debt, 
only incapable of enforcement at once be- 
cause the liability has not yet been fully ma- 
tm'ed, which must necessarily be Invalidated 
and become null by consummation of the lia- 
bility. The implied liability of the goods to 
the ship must subsist therefore in the case 
I have supposed till the entire contract has 
been perfected; that is to say, till the goods 
j-each New York and the freight is paid for 
the entire carriage. But the lien of the ship 
and goods being mutual and reciprocal, why 
should not the hypothecation of the ship to 
the goods be equally endm-ing with that of 
the goods to the ship? Where is the princi- 
ple, or the statute, or the case, that, profess- 



ing to recognize mutual and reciprocal secu- 
rities, between two parties to a contract, 
divides the liability- of one party into seg- 
ments, and attaches the secm-ity to one of 
those segments only; yet leaves the other's 
liabilities integral, and its security integral 
also? And if this argument would dispose 
of the question, supposing it to be one of tlie 
oisdinary affreightment of goods, we must 
rescind all om* adjudications on passenger 
contracts, and disregard those made in other 
districts, or we must hold the same law ap- 
plicable to passenger contracts, and the Wa- 
taga therefore liable for the entire perform- 
ance of her contract. 

Passing from this discussion, into which I 
could scarcely enter the other day, to the 
question of damages, I observed that the ad- 
mu'alty is not the appropriate forum of vin- 
dictive justice. Om- object here is rarely to 
do more than indemnify the party who has 
been aggrieved. This we have heretofore 
sought to do, in the case of The Creole [su- 
pra] and others, where the breach complain- 
ed of presented no aggravating circumstan- 
ces, by treating the passenger conti-act as 
rescinded, and allowing each passenger to 
receive back tiie amount he had paid, with 
a moderate allowance in addition for his 
necessary expenses while awaiting redress 
from this court I made my decree accord- 
inglj', directing the commissioner to ascei*- 
lain its amount. I will take care so to mould 
the f mother proceedings in the case, as to re- 
imburse H. B. jVI.'s consul, and any others 
who have, charitably intervened in behalf of 
these destitute emigi-ants, such sums as they 
have actually expended for their protection 
and support 



Case No- 3,800. 

DENNISTON et al. v. CHICAGO, A. & ST. 
L. R. CO. 

[4 Biss. 414.] "■ 

Circuit Court, N. D. Elinois. April Term, 1864. 

ciaimaxts agaixst insolvent railroad co— 
Pkomises ry Receiver. 

1. Claimants for materials furnished an in- 
solvent railroad company are not entitled to pay- 
ment out of a fund in court arising from a saio 
of til e corporate property at the instance of 
mortgage bond-holders, until the bonds are paid. 
Such claimants have no speciiic lien upon the 
property. 

2. Promise of payment by the receiver doe.s 
not change their case; they can only take the 
surplus after specific liens have been discharged. 

In equity. 

A. W. Church, for defendant. 

DRUMMOND, District Judge. This is an 
application by the petitioners Denniston and 
others, creditors of the Chicago, Alton & St 
Louis Railroad, against the receiver, Mr. 



* [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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•Robb, to be paid out of the funds in his 
hands as receiver. 

The petition was filed on the 19th day of 
January, 1S64, after decrees had been ren- 
dered in this court in November, 1859, and 
in August, 1862, which decrees purport to 
malic, substantially, a final disposition of all 
the property of the railroad company, and 
which last decree ordered a sale. Out of 
that sale some of the funds were realized 
which the court has under its control. These 
petitioners claim that they had an equitable 
lien upon the moneys received from the earn- 
ings of the road. 

One of the creditors claims that he re- 
covered a judgment " against the company 
in the superior court of this counly, on the 
7th of December, 1859, for 574T, for sup- 
plies furnished while the road was running 
under what is termed the Spencer lease. 
Another claims that he has a judgment 
against the company in the same court for 
^842,62 for supplies furnished under the 
same circumstances. Another creditor al- 
leges that the railroad company was indebt- 
ed to him in the sum of about §300 for sup- 
plies furnished, without particularly refer- 
ring to the manner in which, or the time 
when, the supplies were furnished. Anotlier 
-creditor says he has obtained a judgment, 
without naming the court in ^ which the 
judgment was obtained, for $932.68, which 
.judgment was rendered for iron spikes and 
other supplies furnished to the railroad 
company in 1858 or 1859. 

The main ground of the application is that ■ 
the road was leased to Hamilton Spencer, 
'•and the supplies were furnished to the road 
'while it was run by him, and when the as- 
signment was made by Spencer to Matte- 
son and Litchfield, they agreed to pay the 
expenses which had been incurred in run- 
•ning the road by Spencer, and that when the 
^road came into the hands of the receiver, 
under the decree of this court, these parties 
had an equitable lien upon the funds re- 
alized from the earnings of the road, out 
-of which they were to be paid. 

These petitioners have no specific lien, le- 
gal or equitable, upon this property. The 
fact that Spencer and Matteson and Litch- 
field agreed to pay them, did not create a 
specific lien. It may be conceded that, after 
the railroad came into the hands of Matte- 
son and was run by him when the parties 
who had liens upon the I'oad were paid, that 
-other parties might have an equitable lien 
upon the earning^ of the road; but certainly 
they would have no right to be paid until 
prior incumbrances and liens had been sat- 
isfied. The fact that Matteson and Litch- 
field received the personal property cannot] 
, make any difference. They received it with j 
"the conveyance of real property, and these" 
^parties could not follow that personal prop-. 
. erty, merely because Spencer or Matteson, " 
or vai-ious other parties who may have hadi 
control of the company, owed them a debt t 



It may be admitted that, if this road had 
remained in the hands of the receiver, and 
the parties for whose benefit he was appoint- 
ed had been paid, then these petitioners 
might have been entitled to receive from the 
proceeds in the hands of the receiver any 
surplus; but what are the facts? Here 
were large mortgages upon this railroad 
which had become hopelessly insolvent. Ap- 
plication was made to the court to put it in 
the hands of a receiver, in order that it 
might be operated for the payment of these 
mortgages. It was so done. It remained in 
th'e hands of the receiver for some years. 
Subsequently, other creditors applied to the 
court, it being manifest that the mortgages 
could not be paid in that way, or, at any 
rate, that the time would be so long that it 
was desirable for the interests of all that 
the administration of the road should be 
changed. They asked the court to order the 
property to be sold so that the parties in 
interest might realize upon their claims. 
It was accordingly sold, and the fund aris- 
ing from the sale came under the control of 
the court Now what equitable lien had 
these petitioners on that fund? None. 
Why? Because those who had prior liens 
came in and swept it away, and more than 
that, have not perhaps, been half paid. It 
is precisely like the case of a man who fur- 
nishes to the owner of a farm the means of 
carrying it on; but there is another party 
who has a lien upon that farm, and it is 
sold in order that the party who has the 
prior lien may be paid. Now the fact that 
the mechanic or laborer has furnished the 
means of carrying on the farm would not 
authorize him to come into- a court of equity 
and cut off the prior lien which exists on the 
farm and prevent it from being paid. These 
parties ought to be paid. They have a just 
claim against this road. But it is against 
an insolvent corporation, and they ask par- 
ties who have a prior right and lien to pay 
them because those with whom they have 
dealt cannot do so. 

TTpon general principles I hold what I have 
always held in all cases of this kind, that 
the party who has the prior lien is entitled 
to the preference, and this preference must 
prevail as against all except specific liens, 
and those, of course, have to be paid in their 
order. 

The petition will, therefore, be dismissed. 



Case Ho. 3,801. 

DENNISTON el al. v. COQUILLARB et al.' 

[5 McLean, 253.] ^ 

Circuit Court, D. Indiana. May Term, ISpl. 

Specific PEiiFonMAXCE— Co^tsidekatiox. 

1. A contract was made for the purchase of 
certain tracts of land, as a consideration for 



^ [Reported by Hon. John McLean, Circuit 
Justice.] . - - . , 
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which six thousand dollars were to he paid, and 
certain work was to be done. The money was 
paid, bnt the work was not done. A bill being 
filed under suoh circumstances, it was dismissed. 

2. There is no principle in chancery better es- 
tablished, than that the party who asks a specific 
performance, must show performance on his 
part, or that he has offered to perform, and been 
prevented from doing so, by the acts of the de- 
fendant. 

In equity. 

Smith & Jernagen, for complainants. 
MoiTison & Thayer, for defendants, 

OPINION OP THE COimT. This is a 
case in chancery in which the complainants 
pray tlie specific execution of the following 
conti'act; On the 1st June, 1S35, Fellows and 
Denniston purchased from Coquillard several 
ti-acts of land at South Bend, in this state, on 
the conditions that they will pay Coctuillard 
six thousand dollars at certain times stipu- 
lated, with the privilege of paying that sum 
before it becomes due. And in the language 
of the contract, the purchasers "are further- 
more to build or construct a sufficient dam 
across the river St. Joseph, and cut a mill- 
race from said dam to intersect the said 
river at a point below or at tlie mouth of the 
brook, near the ferry at Water street, in the 
town of South Bend, within one yeai" from 
and' after the time that they shall obtain 
from the legislature of the state of Indiana, 
an act for that pm-pose. And they are to use 
their exertions to procm-e of the legislatm-e 
an act for the pm-pose of constructing a 
mill-dam at the next session thereof, if pos- 
sible. But if any accident should intervene 
to hinder the progress of said dam, then they 
are to have twelve months fm-ther time to 
complete the same. If the money should not 
be paid when due, ten per cent was to be 
paid. Now, should the said Fellows and 
Denniston well and ti-uly fulfill the condi- 
tions aforesaid, in aE things, and pay to the 
said Coquillard the full amount of the pur- 
chase money, then, and in that case, the 
said Coquillard will execute to them a deed 
of general warranty for tlie premises. At 
the next session of the legislature the desired 
act was passed, on condition that a lock for 
the passage of steamboats and other crafts 
should be constructed and kept The money 
consideration has all bf^en paid. Arrange- 
ments were made for cutting the race, and 
funds were placed in the hands of CoquiUard, 
who was to superintend the work, as the 
agent of the purchasers. A man was era- 
ployed who cut a part of the race, perhaps 
one half of it, and to whom Coquillard made 
advances exceeding the amount of work done, 
some seven hundred and fifty dollars, and 
who refused to go oti with the work imless 
an additional advance was made. In conse- 
quence of this, Coquillard agreed to extend 
the time for the completion of the work one 
year. The progress of events brought the 
parties to that period in our history, in the 
west, when a revulsion in prices took place. 



Coquillard became insolvent .Judgments 
were obtained against him, and his real prop- 
erty, including the pm-chase of Fellows and 
Denniston, were sold by the sheriff. Christo- 
pher TV. Emrick, in April, ISio, received a 
transfer of a judgment against Coquillard, 
without recourse, from the Bank of Indiana; 
and he afterwards pm-chascd the lands em- 
braced by the above conti-act, for two thou- 
sand doUars. He had full notice of the pur- 
chase by Fellows and Denniston. 

The bill is filed against Coquillard and Em- 
ridc, and a conveyance of the land is prayed 
for, under the above contract, when only a 
part of the consideration, on which the deed 
was to be made, has been performed. In 
addition to the payment in money, of the 
sum of six thousand doUai's, the purchasers 
were to build a sufficient dam across the 
river St Joseph, and cut a mill-race fi'om said 
dam to intersect the river at Water street, 
in tlie town of South Bend. Neither of these 
works have been completed. A part of the 
canal has been cut The dam has not been 
built The question arises whether the party 
who has failed on his part to perform the 
conti'act, can ask specific execution of it. 
If there be any thing settled, it is, that a 
party who asks the aid of a court of chan- 
cery, must show that he has performed his 
part of the contract, or has been prevented 
from performing it, by the act of the party 
against whom he prays relief. The question 
whether time is of the essence of the con- 
tract does not arise in this case. The time 
was extended by Coquillard, one year, but 
that had expire-d long before the biU was 
filed. In fact, the contract seems to have 
been abandoned by the complainants, before 
they applied to chancery for relief. And the 
only principle on which they contend for re- 
lief is, that compensation can be made to 
Coquiliai'd for the injmy sustained by him, 
by reason of a failure by the complainants 
to build the dam and cut the race. This is 
not a case where compensation can be made 
for the failure to perform. Where a sum of 
money is to be paid, and there are no changes 
in the subject matter of the conti-act, to pre- 
vent a specific execution of it, it may be 
decreed, and interest on the deferred pay- 
ment is held to be a compensation for the 
delay. But in the case before us, if, by the 
nature of the contract, the dam and tlie race 
might be completed, after the expiration of 
the year extension by Cxjquillard, yet they 
must be completed before a conveyance of 
the land could be required. Com-ts of equity 
can neither make contracts for parties nor 
modify them, to suit the convenience and 
interest of one of the parties. It would be 
difficult, if not impracticable, to ascertain 
what damage Coquillard suffered by the non- 
performance of the complainants. He is 
shown to be insolvent, and this may have 
resulted from their failure. To obtain a 
specific performance, the individual seeking 
it must show vigilance on his part He 
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must prove that he has performed his con- 
tract, or offered to perform it, and was pre- 
vented by the defendant The authorities on 
this point are so numerous and so well Imown 
to the profession, that a citation of them 
would be useless. The b:E is dismissed at 
the costs of the complainants. 



Case No. 3,802. 

PENNISTON et al. v. IMBRIE. 

[3 Wash. 0. 0. 396.] ^ 

Circuit Court, D» Pennsylvania. April Term, 

181S. 

Payment by Bill, of Excuange — Failure to 
Pjieses't — Interest — Usage— Debt to Alien 
ENEiiY — Agency Duking 'VVAit. 

1. If a debtor remit a bill to his creditor, 
in payment of the debt, and he receives it as 
such, and credits the debtor, it is a payment; 
and he can only sue the debtor as endorser; and 
if he neglect to present it in time for acceptance 
and payment, and to give notice of its dishonour, 
he makes the debt his own; whether the draw- 
er had funds in the hands of the drawee or not. 

[Cited in Ward v. Smith, 7 Wall. (74 U. S.) 
453.] 

2. A usage to add interest at the end of the 
year, to the annual account, and interest on the 
balance, does not apply in a case in which the 
commercial intercourse between the two coun- 
tries in which the parties reside, had ceased, 
when the account was transmitted; nor will it 
authorize the creditor to make other rests in the 
account. 

[Cited in Bainbridge v. Wilcocks, Case No. 
755.] 

3. If an alien enemy has an agent here, and 
this is known to the debtor, interest ought not to 
abate during the war. 

[Explained in New York Life Ins. Co. v. Da- 
vis, 95 U. S. 432.] 

Action by the plaintiffs, merchants of 
Glasgow, for goods shipped to the defendant, 
a merchant of Philadelphia. The defend- 
ant claimed, amongst others, the following 
credits: 

1. The amotmt of a bill of exchange for 
f300 sterling, drawn by Eves & Wistar in 
favour of the defendant, on Barber & Co. of 
Liverpool, at sixty days, payable in London. 
This bill, which bore date the 2d of October, 
180G, was enclosed by the defendant to the 
plaintiffs, with, directions to place the same 
to his credit On the 6tb of November it 
was noted for non-acceptance, and for non- 
payment on Hie 30th of January, 1807, Tbe 
protest for non-payment states, that the 
drawees were asked, whether, if the bill had 
been presented for payment when at matu- 
rity, they would have paid it; and was an- 
swered, that they would not foi' want of 
funds of the drawers; but that it was prob- 
able, Mr. Guest would have provided for it 
This bill was credited by the plaintiffs to the 
defendant, in their account, on the 6th of 

^[Originally published from the MSS. of Hon, 
Bushrod Washington, Associate Justice of the 
Supreme Court of the XTnited States, under the 
supervision of Richard Peters, Jr., Esq.] 



November, 1800, and was charged to him on 
the 24th of February, 1807. It was retmmed 
to the defendant in a letter from the plain- 
tiffs, dated the 31st of January, 1807, (which 
was the first notice the defendant had of its 
dishonour,) in which they admit that it had 
been overlooked, and had not been presented 
for payment at the proper time; but that the 
validity of their claim against the drawers, 
was not impaired, as payment could not 
then, or at any subsequent period, have been 
obtained. On the 14th of March, 1807, the 
defendant wrote to the plaintiffs, that not 
having heard any thing respecting the bill, 
he presumed it had been paid. In a subse- 
quent letter, in answer to the plaintiffs' of 
the 31st of January, he regretted that the 
tottering circumstances of the drawers of the 
bill, rendered it doubtful if they would be 
able to take it up; but promised to do what 
he could to secm*e it; stating, at the same 
time, that in consequence of their negligence, 
he should consider the loss as the plaintiffs', 
should a loss happen. By a letter from the 
drawees to the di-awers, inclosed in another 
from the plaintiffs to the defendant and re- 
ferred to by the plaintiffs, it appeared, that if 
this bill had been presented for payment in 
time, it was probable it would have been 
provided for. The reading of this letter was 
objected to by the plaintiffs' counsel, and al- 
lowed by the com't to be read, as part of tbe 
correspondence; but without deciding how 
far it was to be considered as evidence of 
the facts it contained. This letter spoke of 
Mr. Guest in relation to the payment of this 
bill; and the plaintiffs offered to read a 
letter from Sir. Guest, explanatory of it, 
which was overruled by the com*t. Evidence 
was given, both by the plaintiffs and the de- 
fendant, as to the circumstances of the draw- 
ers of this bill, from December, 1806, to 
April, 1807, when they stopped payment; to 
show, on the one side, that if the bill had 
been duly protested, and notice given, pay- 
ment might have been secured; and on the 
other, that it could not 

2. The next credit claimed, was for an 
abatement of interest dm-ing the late war. 
It was proved, that one of the plaintiffs was 
iu New-York during a part of the war, from 
some time in 1813, of which the defendant 
had notice. 

3. The plaintiffs had been in the habit of 
forwarding their accounts annually to the 
defendant from 1806 to 1809; in which the 
balance of interest was credited, or debited, 
as the case might be, and added to the 
balance of principal, on which aggregate, in- 
terest was regularly charged. From 1809, 
the mercantile transaction between these 
parties ceased. Some time in the year 1814, 
the agent of the plaintiffs called on the de- 
fendant with his account, stating the princi- 
pal and interest to that time; and the de- 
mand being resisted, or not complied with, 
this suit was brought The defendant ob- 
jected to paying interest on interest after 
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the comitiGi'eial transaction tietween these 
parties ceased, in 1809. Evidence was given , 
to prove, that the uniform usage of this trade ! 
was, for tlie merchant in Great Britain, to i 
send forward annually his account cxu'rent to l 
his correspondent here, and to add tlie bal- ; 
ance of interest to the principal, and this 
aggregate to carry interest. 

Jlr. Levy, upon the first point, contended, j 
that want of effects in the hands of the 
drawees, or other circumstances, showing 
that no injm-y was sustained by an omission 
to protest in time, and to give due notice, 
would not invalidate the claim of the holder. 
Chit. Bills, 68, 86. 

2. Upon this head, he relied upon the treaty 
of 1794, between Great Britain and the 
United States (article 10), and upon the un- 
reasonableness of abating interest during the 
war. But in this case, the plaintiffs were in 
the United States, of which the defendant 
had notice. 

3. On the third point, he relied on the us- 
age, as proved, and cited 1 Vern. 194; 1 
Swift's Laws Conn. 388, 389. 

Chauncey & Binney, for defendant, on the 
first point, cited Chit. 224. 158. 162; Love- 
lace, 80, 81; 16 East, 247; 3 Johns. Gas. 5; ; 
12 Mass. 89; 10 Mass. 52; [Fi-ench's Ex'x v. 
Bank of Columbia] 4 Craneh [8 U. S.] 141; 
2 Caines, 344; 11 East, 113; Chit 130; 3 
Bos. i& P. 241. 

2. They objected to the account, only so 
far as interest was compounded, after 1809, 
when all transactions between the pai'ties 
ceased, and the annual accounts current 
were not sent in. 

3. Tbey relied on the decision of this coiu't 
in the case of Conn v. Penn [Case No. 3,105], 
diu^ing this term. 

WASHINGTON, Circuit Justice (charging 
jury). The first point to which we shall 
draw your attention is, the credit claimed 
by the defendant on account of the bill of j 
exchange, drawn by Eves & Wistar on Bar- 
ber & Co. in favour of the defendant, and 
by him remitted to the plaintiffs, on the 8th 
of Octobei*, 1806; which the plaintiffs were 
desired to place to the credit of his account. 
This bill was received early in November 
of the same year, and was credited on the 
6th of that month. It was noted for non- 
acceptance on the same day; and, of course, 
was at maturity on the 6th and 9th of Jan- 
uary, 1807. It was, however, not presented 
for payment till the 30th of that month; 
and was then noted for non-payment. It 
was charged to the defendant, on the 24th 
of the succeeding month. Notice of the dis- 
honour of the bill was given to the defend- 
ant, by a letter from the plaintiffs, bearing 
date the 31st of January. We forbear, at 
this time, to notice more of the evidence 
relative to this bill, lest it should be sup- 
posed by the jury, or by others, that the cir- 
cumstances detailed in that evidence have 



any influence upon the" opinion of the court. 
We understand the law to be, that, if a 
debtor remits to his creditor a bill of ex- 
change, in discharge, or on account of the 
debt he owes, the creditor may receive it as 
such, or decline to do so, and return it; or 
he may present it for acceptance and pay- 
ment, as the agent of his debtor. If he gives 
his debtor credit for the amount of the bill, 
as payment, or in any other manner accepts 
it as such, it is a payment of so much of 
the debt. He stands then as an endorser of 
the bill for consideration paid, and may 
have his recourse against the drawer and 
endorsers, in case it should be dishonoured. 
But if he has been guilty of negligence, in 
not presenting the bill in time for acceptance 
and payment, and giving timely notice to all 
those he means to resort to, of the dishonour 
of the bill, he stands in the situation of all 
other holders of bills of exchange. He can 
never re-charge the bill to his debtor, and 
do away the credit once given, or to which 
he was once entitled. This has been decid- 
ed in this court, in two or three cases. If 
a doubt could exist, whether this bill was 
received by the plaintiffs, in part discharge 
of the debt due to them, and that they had 
made it their own; their letter of the 31st 
January, 1807, to the defendant, would be 
sufficient to remove it. What, then, is in- 
cumbent on the holder of a bill of exchange 
to do, in order to charge the drawer and 
endorsers, in case it should be dishonoured? 
He must, in due time, present it for ac- 
ceptance; and when at maturity, allowing 
the days of grace, he must present it for 
payment. If acceptance or payment be re- 
fused, he must cause it to be protested, or. 
at least, noted for non-payment, on the day 
of refusal; and he must also give timely no- 
tice of the same to the drawer and en- 
dorsers, against whom he means to resort. 
What was the conduct of tlie plaintiffs in 
relation to this bill? It was noted for non- 
acceptance on the 6th of November, and 
was neither presented at maturity, nor pro- 
tested for non-payment. Payment was not 
demanded at any time; not even on the 30th 
of January, upwards of 20 days after it 
should have been; since it appears bj'' the 
protest, on that day, that the only inquiry 
made of the drawees was, whether they 
would have paid, had the bill been present- 
ed in due time? No notice was given of 
the non-acceptance, until after the informal 
demand of payment 20 days after it was 
payable. It is said that the drawers had 
no funds in the hands of the drawees, and 
therefore a timely protest and notice were un- 
necessary. It will readily be admitted, that, 
if this were an action against tlie drawers, 
they could not defend themselves, by al- 
leging the negligence of the holder in these 
respects, if they had no funds in the hands 
of the drawees, or had no right to draw up- 
on them. But as to tlie endorser, it is per- 
fectly immaterial whether the drawers had 
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authority to draw, or not The implied con- 
tract, which, by his endorsement, he en- 
tered into with 'liie holder, was to pay, npon 
condition that the bill was duly presented 
iind protested, and notice given to him of 
•the refusal of the drawees. 
; It is contended, that if all these "formal- 
ities," as they are styled, had been strictly 
attended to, still the situation of the de- 
fendant would not have been improved, by 
reason of the failing circumstances of the 
drawers. If the fact were so, (and there is 
strong evidence to the contrary,) still the 
court and jury have nothing to do with con- 
siderations of this nature. The rule of law 
is imperative; and if it were subject to be 
•controlled by such circumstances, it would 
cease to be a rule. 

Auotlier objection made to this credit is, 
that the defendant, in a letter addressed by 
him to the plaintiffs, in the year iS09, stated 
that he had some small deductions to make 
from his account; which the counsel consid- 
;ers as amounting to a promise to relinquish 
his claim to this credit How fai" he would 
have been bound by such a promise, had it 
been distinctly made, is a question not nec- 
essary to decide. But, as the defendant, 
from the time he first had notice of the plain- 
tiffs' irregularity in respect to this bill, had 
uniformly insisted, that the plaintiffs had 
made the bill their own,— it would be giving 
to the general expressions of the letter, a 
most extravagant and unnatural construc- 
tion; to make them amount to a promise to 
submit to the loss of so large a sum of mon- 
ey. This objection, therefore, cannot be sms- 
tained. 

• The last objection made to this credit is, 
that the bill having been returned to the de- 
fendant, and retained by him, to this mo- 
ment, so far as appears, he ought to be now 
debited with the amount The answer to 
this is obvious. The defendant received the 
bill, as the agent of the plaintiffs, to collect 
the amount for the plaintffs, from the draw- 
ers,, if he could. He did receive a small part 
of it from the assignees, and debited him- 
self with the same, in account with the 
plaintiffs. If, as agent he has been guilty 
of any neglect he is answerable for the same, 
whenever an action is brought against him, 
fitted for such a case. That question cannot 
be investigated in this action, which is for 
goods sold and delivered. 
, Upon the whole, the com't is of opinion, 
that if this action were upon the bill of ex- 
change against the defendant as endorser, 
the plaintiffs, for the reasons mentioned, 
could not recover. Much less reason is there, 
for charging him with the amount of the 
bill, in this action; or, in other words, ex- 
punging from the account, the credit once 
given; and to which he is entitled in part 
discharge of that account. 

The second question respects the mode of 
charging interest on the plaintiffs' account 
The coiu't need only refer to what was said 



in relation' to this subject, in the case .of 
Barclay & Co. v. Kennedy [Case No. 976], 
decided at this term. Whether the usage is 
sufficientiy proved by the evidence, is sub- 
mitted to the jiu:y; as also, whether the mode 
of chai'gtag the interest in this "case, is con- 
formable with the usage so proved. We shall 
malie but this observation; that if the usage 
proved, is applicable only to cases of run- 
ning accounts, annually stated, and furnish- 
ed to the merchants here, it will not govei*n 
a case where an account is sent, after all 
"commercial transactions have ceased; and 
particularly where the adding the interest to 
the principal, has not received the implied 
sanction of the debtor; but on the conti-ary, 
■payment is refused, and a suit is brought to 
recover such balance. Neither would such 
a usage authorize the creditor to make other 
rests in the account— thereby accumulating 
the amount by converting the interest into 
principal. 

The last question respects interest during 
the war. The opinion delivered in the case 
of Conn V. Penn [Case No. 3,10i] co'ntinues 
to receive the approbation of the com't We 
think, that if the alien enemy has an agent 
in the United States, or if the plaintiff him- 
self was in the United States, and either of 
these facts known to tjie debtor, interest 
ought not to abate. If the agent be in the 
state where the debtor resides, a general 
knowledge of that fact • may be sufficient, 
without bringing it home to the debtor. The 
debtor might have paid his debt either to the 
creditor, or his agent in this countiy, with- 
out the dangei- of violating his duty, or the 
laws of the land. It is said, that the abate- 
ment of interest, during the war, upon a 
debt due to an alien enemy, is a hardship 
which should prevent the adoption of the 
rule which this court has approved. If it be 
so, the rule must nevei-theless be enforced, 
as we do not sit here to establish or to up- 
hold a flexible system of laws, to be bent 
sometimes one way, and sometimes another, 
according to our notions of hardship. But 
even this argument slight as its influence 
should be, when aimed against a legal prin- 
ciple, is unfounded in fact; since the creditor 
may always remove the objection, by hav- 
ing an agent on the spot authorized to re- 
ceive the debt 
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DENNISTON v. McKEBN. 

[2 McLean, 253.] * 

Circuit CoTU't, D. Indiana. Nov. Term, ISiO, 

Pavsiext — ^Presdmptiox fbom Lx^.^SE op Tisie. 

1. After the lapse of twenty years a presump- 
tion of payment of a bond or note arises, and. 
under peculiar circumstajices, it may arise on a 
shorter time. This presumption may be rebut- 
ted by circumstances. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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2. A new trial will not be granted against 
strong circumstances of equity. 

Mr. Caoper, for plaintiff. 
Mr. Lockwood, for defendant. 

Before HOLMAN, District Judge. 

Declaration by assignee on a note executed 
by defendant, and two others, as partnei's, in 
tlie state of Oliio, in tlie year 183 7, and assigned 
without reeoui'se. The defendant pleaded pay- 
ment. Defendant rested his case before the 
jury on the presiunption of payment aris- 
ing from the length of time since the note 
was executed. To rebut this presumption the 
plaintiff proved that the defendant had been, 
for a long time living in this state in embar- 
rassed circumstances, and that a suit was in- 
stituted against him on this note in the cir- 
cuit court of Cass county, in 3836, which was 
afterwards dismissed. It appeared, also, in 
proof, that one of the partners had died many 
years ago. That the other, the principal in 
the lirm, was still living in. the state of Ohio, 
and had resided at the place, where the firm 
transacted then:' business, ever since the note 
was executed; and that defendant must have 
been very yomig, if, indeed, he was of age at 
the date of the note. 

THE COURT insti-ucted the jui-y that, aft- 
er a lapse «f twenty years, a note "was pre- 
siuned to be paid if no demand of payment 
had been previously made. And even a 
shorter period would raise a presumption of 
paj-nient, under peculiar circumstances, but 
that there were, also, circumstances which 
would rebut this presumption, and excuse the 
making of a demand, or the institution of a 
suit, as when the defendant was insolvent, 
or his place of residence unknown. That they 
should consider all the circumstances of this 
case, and give their verdict accordingly. 

The jm-y found for the defendant 

Motion iEor a new tiial. 

PER COURT. The circumstances in this 
case warrant the finding .of the jury. If the 
lapse of time is considered as limited to the 
time when the suit, in the Cass circuit court, 
was instituted, it then amounted to nineteen 
years. And as the defendant's residence in 
this state had long been kno-wn, and although 
he was emban-assed in his circumstances, 
there is no proof that he was insolvent. And 
as there was no evidence whatever of the in- 
solvency of the firm, or that any application 
had ever been made to the principal of the 
firm, who still resided where the business 
had been originally ti-ansacted, and who 
woxdd be presumed to know^ more about it 
than a partner so young as the defendant 
must have been at that time, and as the note 
had been received by the assignee not in the 
regitlar business way, but apparently as a 
matter of speciilation, the presumption of 
payment, prior to 1836, was sufficiently strong 
to authorize a verdict for the defendant. 

New trial refused. 
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DENNISTOUN et al. v. DRAPER. 

[5 Blatehf. 336.] ^ 

Circuit Court, S. D. New York. July 14, 18G6. 

Removal of Causes — Right op Removal — How 
Tested— Motion to Remaxd— Replevin— Salk 
OP Fkoperty. 

1. "Where the proceedings taken by a defend- 
ant, in a suit brought in a state court, to remove 
the suit into this court, under the provisions of 
the 3d section of the act of March 2, 1833 (4 
Stat. 633), are in conformity with the act, the 
removal is imperative; and the question whether 
the defendant had in fact a right to reniov<' the 
suit cannot be raised by a motion to this courts 
before the trial, to remand the suit to the state 
court. 

IC-ited in Murray v. Patrie, Case No. 9,967; 
Fisk v. Union Pac. R. Co., Id. 4,827; Chi- 
cago R. R. Co. V. Whitton, 13 Wall. (80 U. 
S.) 287. Distinguished in Galvln v. Bout- 
well, Case No. 5,207. Followed in Lands v. 
A Cargo of 227 Tons of Coal, 4 Fed. 479. 
Explained in Mackaye v. Mallory, 6 Fed, 
750; Whelan v. New York, L. E. & W. R. 
Co., 35 Fed. 864. 

2. Any question as to the jurisdiction of this 
court in the premises, based on the point of an 
alleged absence of right in the defendant to re- 
move the suit, can be raised at the trial. 

[Cited in Cushing v. Laird, Case No. 3,508; 
Jones V. Oceanic Steam Nav. Co.. Id. 7,485: 
International Grain Ceilinfr Co. v. Dill, Id. 
7,053; Eaton v. Calhoun, 15 Fed. 159. Ex- 
plained in Mackaye v. Mallory, Fed. 750.] 

3. Property in custody, involved in a replevin 
suit removed into this court, ought to be sold, 
and the proceeds should be brought into this 
court and deposited, on interest, to abide the re- 
sult of the suit. 

This was an action of replevin, originally 
brought in the supreme com-t of New York 
to recover the possession of sundry bales of 
cotton. The defendant [Simeon Draper] re- 
moved the case into this court, and the plain- 
tiffs [Alexander Denuistoun and others] now 
moved to quash the writ of certiorari issued 
by this eom-t in tlie case, and to remand the 
case back to the state court. 

Charles O'Conor, TVilliam M. Evarts, and 
Edwards Pierrepont, for plaintiffs. 

Samuel G. Courtney, Dist Atty., and 
Charles Eames, for defendant. 

NELSON, Circuit Justice. The 3d section 
of the act of March 2, 1833 (4 Stat 6321, 
provides, that the jurisdiction of the cii-cuit 
com-ts of the United States shall extend to 
all cases, in law and equit:i', arising imder 
the revenue laws of the United States, &c.: 
and the 3d section provides, that, in any case 
where a suit shall be brought in a state 
cotu't, against any ofiicer, or other person, for 
or on account of any act done under the 
revenue laws of the United States, or imder 
color thereof, or for or on account of any 
right, authoritj'', or title, set up or claimed 
by such officer, or other person, under any 
such law of the United States, it shall be 
lawful for such defendant, at any time be- 

^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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f<ii*e trial, upon a petition to the circuit court 
•of the United Sfcitcs in and for the district 
in which lie has been served with process, 
setting forth the nature of the suit, and 
verifying the petition by affidavit, together 
with a certificate of an attorney or counsel- 
lor, setting fortli that, as counsel for the 
petitioner, he has examined the proceedings 
asainst him, and has carefully inquired into 
4ill the matters set forth in the petition, and 
tliat he believes the same to be true, which 
petition, &c., shall be presented to the said 
<;ircuit courts &c., and shall be filed in the 
■office of the clerk, and the cause shall there- 
upon be entered upon the docket of the court, 
-and shall be thereafter proceeded in as a 
cause originally commenced in that coui't 
The section then provides for the issuing of 
41 writ of certiorari to the state court, reciulr- 
ing it to send to the circuit court the record 
and proceedings in the canse, and enacts, 
that, thereupon, it shall be the duty of the 
«tate com't to stay all further proceedings in 
such cause, and the same shall be deemed 
and taken to be moved to the said circuit 
<:om-t, and any. further proceedings, trial or 
judgment therein, in the state court, shall 
be wholly null and void. 

The defendant in tliis action claims that 
he was an officer under the revenue laws of 
the United States, having been appointed by 
the seci'etary of the treasm*y in pursuance 
of law; and that he was in possession of 
the cotton, and held it as captm-ed, aban- 
doned and confiscable property, under legal 
authority, and especially under the acts of 
congress of August G, 1S61 (12 Stat. 319), 
March 12, 1S63 a^. S20), and July 2, 1864 
(13 Stat 375), and has taken the proper pro- 
ceedings for the pm-pose of removing the 
said cause from the state to the circuit coiu-t 
under the said act of 1833, usually called 
the "Force Act." This motion has been 
made to remand the cause back to the state 
<;oiurt, or to quash the proceedings in this 
com't, on the ground that the defendant did 
not hold the cotton, at the time of the re- 
plevin suit in the state court, as an officer of 
the revenue laws, or as a person authorized 
to hold it under the same, but, on the con- 
trary, held it ^\Tongfully and in violation of 
the rights of the plaintiffs in the property, 
and that he was simply a tortfeasor. I 
agree, that, if the petition and affidavit, with 
the certificate of counsel, failed to bring the 
cause within the act of oongress providing 
for the removal, it woidd be the duty of 
the com-t, on motion, to remand it; and such 
order has also not unfreqnently been entered 
in cases where it appeared clearly, by the 
admission of the pai'ties or otherwise, that 
they were not within the act of removal. 
But, in cases where the proceedings are in 
■conformity with the act, removal is impera- 
tive, both upon the state and the circuit 
■court; and, if the facts are seriously con- 
tested, it must be done in a formal manner, 
by pleadings and proofs, in the latter court 



The question of jurisdiction belongs to the 
federal com*t and must be heard and deter- 
mined there. The statute is peremptory, that 
"the cause shall thereupon be entered on the 
docket of said com't and shall be thereafter 
proceeded in. as a cause originally commenced 
in that court," and "shall be deemed and 
taken to be moved to the said circuit court, 
and any further proceedings, trial or judg- 
ment therein, in tlie state com-t shall be 
wholly null and void." It is true, that the 
plaintiff, after the removal of the cause into 
the circuit court, has no means, according 
to tlie course of proceeding in that comrt, to 
raise the question of jmusdiction upon the 
pleadings; and such disability, doubtless, 
furnishes some plausibility of reason for the 
hearing of the question upon motion. But 
this mode of prosecuting it which must be 
upon affidavits, oftentimes coriflicting and 
irreconcilable, is most unsatisfactory, and 
should not be entertained unless from una- 
voidable necessity, with a view to ascertain 
the appropriate tribunal to hear and deter- 
mine the cause. T am of opinion tliat no 
such necessity exists in this case. On the 
contrary, the very cu-cumstance that the 
plaintiffs can have no opportunity to present 
the question upon the pleadings, should and 
will enable them to avail themselves of the 
objection to the jurisdiction in any stage of 
the trial. If, when tlie evidence is closed, 
it shall appear that the cause is such as not 
to come within the cognizance of the com't 
under the act of 1833, it will be its duty to 
instruct the jm'y that the court has no ju- 
risdiction of the cause, and to remand it back 
to the state co\u-t The case of Pollard v. 
Dwight 4 Oranch [S U. S.] 421, is an author- 
ity for this view. That was the case of a 
removal xmder the 12th section of the judi- 
ciary act [1 Stat 79]. The objection was 
taken to the jurisdiction, on error to the 
circuit court and Chief Justice Marshall, 
after overruling the objection, obsei'ved: 
"Were it otherwise, the duty of the circuit 
court would have been to remand the case 
to the state com't in which it was instituted, 
and this court would be bound now to direct 
that proceeding." See, also, Diggs v. "Wol- 
cott, 4 Cranch [8 U. S.] 179. 

In cases where original jurisdiction is con- 
ferred directly upon the circuit court as in 
the 2d section of the act under consideration, 
in behalf of a person who has received an 
injm*y for an act done in protection of the 
revenue laws, the jm*isdictional question, 
whether or not the act was done within the 
meaning of the statute, may be raised by a 
plea in abatement or to the jm-isdiction. It 
has been held that as it respects the citi- 
zenship of the parties, as an ingredient of 
jurisdiction, advantage can .be taken of the 
point only by the proper plea in abatement 
B'Wolf V. Kabaud, 1 Pet [26 U. S.] 47G. 
Whether this principle is applicable to an 
objection founded upon every other jm*is- 
dictional fact is a question which, so far as 
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I know, has not yet been decided. But the 
principle has no application to the case of 
original jurisdiction acquired indirectly by a 
removal from the state coui't to this court, 
as the defendant, then, is concerned, so far 
as the question of the removal is involved, 
to maintain the jurisdiction; and, as we 
have seen, the plaintiff, on the removal, has 
no opportunity, according to the practice of 
the com-t, to present the question upon the 
pleadings. Although the act gives to the 
person the right to sue in this court for an 
injury to his person or property, for an act 
done in protection of the revenue, it does 
not give the same right to the party claim- 
ing to have sustained an injury from such 
person; and hence the only judicial remedy 
is by a suit in the state court, subject to the 
indirect original jmisdiction of this com't, in 
cases where it is given, by removal into it 

The cause, therefore, in question was prop- 
erly instituted in the state court, leaving the 
only question for consideration, on this mo- 
tion, as to the legal effect of. the removal; 
and, as to that, I am of opinion, that, inas- 
much as the act of congress has been fully 
complied witli, it is not proper, if it be compe- 
tent, for this court to determine, upon mo- 
tion, the disputed jurisdictional facts involv- 
ing the right or legality of the removal; and 
that, inasmuch as the question of jmisdiction 
involving them cannot be raised upon the 
pleadings, the proper place to hear and de- 
termine them is on the trial, where the plain- 
tiffs will be at liberty to take advantage of 
the objection. 

This case affords a very sti-ong illustration 
of the impropriety, if not impossibility, of de- 
termining this question upon motion, where 
the jurisdictional facts are contested. The 
petition for removal places the right upon the 
ground that the suit is brought in the state 
com-t on account of acts done by the defend- 
ant under the revenue laws, or under color 
thereof, while acting as an officer, by virtue 
of the autlioritj^ of the same. As is more 
fully developed in tlie papers, the defendant 
claims to hold the cotton as captured, aban- 
doned, and confiscable property, under the 
acts of August 6, 1861, March 12, 1863, and 
July 2, 1864; and, in addition, it is suggested, 
that the cotton is confiscable as having been 
purchased for the purpose of running ihe 
blockade. The plaintiffs insist that the cot- 
ton, neither at the time it came iato the 
possession of the defendant, nor at any time 
previously, fell within the provisions of 
oither of these statutes, and that their (the 
plaintiffs') title to the same was complete 
and perfect at the time they were deprived of 
it. It is. also, fm^ther insisted, that they 
have been deprived of the possession without 
due process of law, and against the guar- 
antees of the constitution; and that it is 
not competent for two of the departments of 
the government, the executive and the legis- 
lative combined, to confiscate the property of 
a citizen, without resort to the judicial de- 



pai'tment of the government. As will be 
readily seen, the case involves some of the 
gravest questions of fundamental law, and 
which are incidentally connected witli the 
question of jm-isdiction; and the facts upon 
which they ai'ise should be presented in the 
most authentic form. 

Having aiTived at this conclusion, the case 
must be retained in this com*t, as the proper 
tribunal to hear and determine the question 
of jmisdiction; and, as it cannot be heard 
and determined except on the ti'ial, a ques- 
tion arises as to the disposition of the cotton 
in the meantime, which is now in the hands 
of the sheriff. The act of 1833 provides, 
that "all attachments made, and aE bail and 
other secm*ity given, upon such suit or prose- 
cution, shall be and continue in like force 
and effect, as if the same suit or prosecution 
had proceeded to final judgment and execu- 
tion in the state court" I do not doubt the 
authority of this com*t to deal with this 
cotton, so as to presei-ve the rights of all 
parties to the same during the litigation, and, 
Lf it should turn out, in the end, that this 
court had no jm'isdiction, to remand the 
same, or its proceeds, with the cause, to the 
state com't If no disposition is made of thfr 
cotton by amicable adjustment the subject 
may be brought before me by either pai-ty^ 
on reasonable notice to the other. I would, 
however, respectfully suggest the propriety 
of a sale of the article under the duection ot 
the com't the proceeds to be brought into 
the registi-y, to abide the result of the litiga- 
tion. The practice of this com't is, to direct 
such proceeds to be deposited with the Unit- 
ed States Trust Comiiany, of the city of 
New York, at such interest as may be agi-eed 
on, for the benefit of whom it may concern. 
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DEXXY et al. v. BROWN. 
[2 Betts' G. 0. MS. 51.] 
Circuit C!ourt S. D. New York. Jan. 8, 1844. 
Attouxet axd Client — Authouitt of Attokney 
— AuBiTKATios- — Conclusiveness op Awaud— 
Review op Award — Refeuexce — Effect of 
Repokt — How Regarded in Fedckal Cocuts 
— Agreement for Cognovit — Enforcement in 
Federal Courts. 

[1. The submission of a controversy to arbi- 
tration by an attorney binds his client] 

[2. An arbitration award is conclusive as to- 
the parties thereto, and can only be avoided or 
vacated for fraud or gross misconduct.] 

[3. Mistakes of law by arbitrators, or errors 
of judgment by them on the evidence, cannot be 
reviewed or rectified.] 

[4. An attorney may confess judgment for his 
client in an action on contract] 

[o. State statutes authorizing and regulating 
references have no application to federal courts.I 

[6. Consent to a reference does not authorize 
a judgment in invitum on the report.] 

[7, The federal courts will not entertain ques- 
tions on a referee's report, but will regai-d and 
treat it as an award by arbitration.] 

[8. The reservation in a submission to ref- 
erees of the right to move to set aside their re- 
port takes away its character of a submission to- 
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arbitration. Consequently, an agreement in tlie 
submission to give a cognovit for the amount of 
the report wilt be deemed to refer to the amouux 
as finally settled by the court, and not the 
amount reported by the referees.] 

[9, A reference under state statutes not be- 
ing recognized by the federal courts, a stipula- 
^on to confess judgment for the amount report- 
ed by the referee will not be enforced therein.] 

At law. Action by Thomas Denny and 
others, trustees under the absconding debt- 
ors' act, against Hugh Brown. 

H. E. Davis, for plaintiffs. 
, J. Cook, for defendant 

BBTTS, District Judge. The plaintiffs move 
■for an order compelling the defendant's at- 
torney to sign a relicta cognovit actionem 
for the sum of $17,483.02. It appears by the 
affidavit of their attorney that in a suit in 
assumpsit pending in this com-t, between 
these parties, a Avritten agreement was en- 
tered into betw^een the attorneys for the re- 
spective parties that the cause be referred 
Jto three persons designated; and in the same 
agreement the attorney for the defendant 
stipulated and agreed to give a relicta cog- 
novit, that judgment may be entered there- 
on for sucb sum as shall be found by said 
referees due from him to the plaintiffs, and 
that either party may move to set aside the 
said report This agreement was executed 
December 15, 1840, and a report of the ref- 
erees was made, bearing date the 10th of 
August, 1843, finding there was due from the 
defendant to the plaintiffs the sum of $17,- 
483.02. The affidavit states that since the 
referees commenced acting under the agree- 
ment the attorney who signed it has ceased 
to conduct the case, and that it has come 
under the direction and management of J. 
Cook, Esq., and that Sir. Cook and the attor- 
ney who signed the stipulation both, decline 
executing the relicta cognovit in fulfilment 
of the agreement 

The defendant avers in his affidavit that 
he supposed the reference in the cause was 
by the authority and direction of the court 
and that he never signed any paper author- 
izing such reference or authorizing his at- 
torney to confess judgment against him, and 
that he never saw the stipulation given by 
his former attorney until notice of this mo- 
tion was given; that in May, 1843, Mr. Cook 
was substituted his attorney in the cause, on 
the written consent of his former attorney, 
ikir. O'Connor; and that the deponent has 
refused his consent to the execution of the 
cognovit He fm-ther states that he is ad- 
vised and believes he has good grounds of 
exception to the proceedings and decisions 
of the referees, and that he is preparing to 
have the report reviewed and set aside by 
this com't 

' The com'ts of the United States possess no 
power to refer causes, and the acts of the 
parties in this case were therefore virtually 
a submission, of the matters in controversy 
in the action to arbitration, ^y the local. 
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law, a cause pending^ in court may be sub- 
mitted to arbiti-ation by parol (Wells v. Lane, 

15 Wend.. 99), and the knowledge or acqui- 
escence of the parties in the acts of their at- 
torneys should be regarded as of the same 
effect as if done directly by themselves- 
Without sucb acquiescence, it would appeax* 
to be the result of the authorities that the at- 
torney may himself submit to arbitration his 
client's cause, and that the principal is bound 
by the submission. Holken v. Parker, 7 
Cranch p.! U. S.] 436; Somei-s v. Balabrege, 
1 Dall. [1 U. S.] im; Buckland v. Conway, 

16 aiass. 396. 

The award of arbitrators is conclusive be- 
tween the parties. It can only be avoided 
or vacated for fraud or gross misconduct; 
and accordingly mistakes of law or eiTors in 
judgment on the evidence, by the arbitrators, 
cannot be reviewed or rectified by the com*t 
Shephard v. Watrous, 3 Caines, 166; Barlow 
V. Todd, 3 Johns. 36; 9 Johns. 212; 5 Cow. 
425; 10 Cow, 580. If then the report in this 
case is to be reviewed as an award on arbi- 
tration, the parties could not be heard on 
any objections to the decisions of the arbi- 
trators in admitting or excluding matters of 
charge on the one side or the other, and must 
accordingly be treated as conclusive of the 
right of the plaintiff to recover the enture 
sum reported. 

The competency of the attorney to bind 
his principal by a confession of judgment In 
a suit pending on contract cannot be ques- 
tioned. 6 Johns. 690; 6 Cow. 387. It would 
seem to result that his solemn stipulation in 
writing, to give such judgment, would be en- 
forced by the court as the proceeding in 
the conducting of the cause to whicb the 
plaintiff was entitled. 6 Cow. 387. The 
after refusal of the client to allow the agree- 
ment to be executed, unless sanctioned by 
the court for sufficient cause shown, ought 
not to intercept or diminish the rights con- 
ferred to the plaintiff by the stipulation, any 
more than if the agreement had been exe^ 
cuted by the defendant in person. The con- 
clusive effect then of such arbitration would 
induce the court to examine critically the 
agreement to determine whether the parties 
in arranging then* submission have subjected 
themselves to these peremptory consequen- 
ces. 

- Certain classes of cases are by the state 
law subject to reference, hj act of court, or 
at the instance of either party to the suit 
The refei'ence becomes then a part of the 
procedure in the action, and the decisions of 
the referees are subject to revision upon as 
ample rules of relief as those of courts and 
jurieSi The revision is summary by the court 
out of which the reference proceeds. This 
method of proceeding, being instituted by 
statute, does not apply to the com-ts of the 
United States, nor can they adopt it as a 
rule of decision or practice, compvdsorily, be- 
cause the constitution secures the right of 
jury ti:ial in all common law cases, when 
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the matter in demand exceeds ?20. Const 
U. S. Amend. 7. And in this cu'cuit it has 
alwaj's been held that a reference by consent 
did not authorize a judgment in invitum on 
the report, and, if recalled, that error would 
lie on such a record, because of the want of a 
Tei'dict to determine the damages. The court 
would not accordingly entertain any question 
on a report of referees, always regarding it 
as an award, and not open to examination 
and correction by the court, as a part of the 
case before it. 

In the stipulation in question, the right is 
reserved to each party to move to set aside 
the report; this provision cleai-ly indicates 
that it was considered a reference according 
to the practice of the state com'ts and sub- 
ject to all the rules of these procedures. The 
defendant asserts in his deposition that he 
supposed he was compelled to submit to a 
reference, and, had he understood his rights 
in that respect, he would not have allowed 
the submission; and he, in corroboration of 
that understanding, states that his counsel 
took exceptions to the decisions of the ref- 
erees, and is preparing to move the court, 
to set aside tlie report upon those exceptions. 
It would be grievously unjust now to give 
the report a sanctity and efficacy so entirely 
ti'anscending the expectations and intentions 
of the parties. The right or privilege to move 
the court to set aside the report is to be re- 
garded as essential a part of the agi'eement 
as the submission or reference itself, and, as 
the com't cannot give the parties the benefit 
of that condition, it ought not to act on tlie 
agi'eement as if the conditions had never 
been inserted, and enforce the report as ab- 
solute and conclusive. 

My opinion is that this qualification takes 
away from the reference the character of a 
submission to ai'biti'ation, and that the agi'ee- 
ment to give a cognovit for the amount of 
the report must he understood to refer to 
the amount as finally settled and approved 
by the court, and not the amount reported 
by the referees. Since, therefore, the report 
cannot, as was contemplated in the stipula- 
tion, be brought before the court to be cor- 
rected or set aside for mistakes in law or 
fact, it is not that adjustment and liquida- 
tion of accounts between the parties for 
which the defendant was bound to confess 
judgment absolutely, and for tliis cause I 
will deny the motion, but without costs. 
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Case No. 3,806. 

DENNY v. HENDERSON. 

[2 Cranch, O. G. 121.] ^ 

Circuit Court, District of Columbia. 
Term, 1816. 

LT3tiTATio>'s — Discharged Insolvent. 
The act of limitations runa in favor of an in- 
solvent debtor, notwithstanding his discharge 
under the insolvent act. 

^ [Reported by Hon. William Cranch, Chief 
-Tudge-l 



Tliis was a chancery attachment against 
tile effects of Henderson, in the hands of 
Mills and others. Henderson appeared and 
pleaded the statute of limitations. This suit 
was brought in 1812. The plaintiff replied, 
that Henderson, in 1800, took the benefit of 
the insolvent act, and returned this as a 
debt; and that ha 1812 he acquired propei-ty 
enough to satisfy this debt. To this replica- 
tion there was a general demurrer and re- 
joinder. 

Mr. Swann,for plaintiff, contended that tlie 
insolvent act gives a new right of action 
upon the defendant's acquiring property, not- 
withstanding the act oi limitations; that is, 
that after the discharge under the insolvent 
act, the statute of limitations does not i-uu. 

3Ur. Taylor, for defendant. 

TECE COURT sustained the demurrer to 
the replication, and rendered judgment for 
the defendant on the plea of limitations. 

At April term, 1819, two other cases were 
decided in the same way, viz.: Beverly v. 
Henderson [Case No. 1,378], and Bowie v. 
Henderson [Id. 1,730]. 



Case Ko. 3,807. 

DENNY V. QUEEN. 
[3 Cranch, C. C. 217.] ^ 

Circuit C^urt, District of Columbia. 
Term, 1827. 
Review of Justice's Decisions. 



Dec 



In a jury trial before a justice of the peace, 
there is no mode in which the law of the ease 
can be brought before this court, separated from 
the question of fact 

Appeal from the judgment of a justice of 
the peace, upon a verdict found before him. 
A paper was sent up, purporting to be a 
prayer to instruct the jury as to the law 
arising upon certain facts therein stated. 
It was not certified as a bill of exceptions. 

THE COURT (nem. con.) said that as the 
court had heretofore decided, that when a 
cause had been tried by a jury before a 
justice of the peace, we could not constitu- 
tionally try the cause again by a jury in this 
court, and the court could not try it without 
a jury, there was not left, for this court, 
upon the appeal, any thing but the law of 
the case, as it appeared before the justice; 
but the act has not prescribed the mode by 
which the question of law should be made 
to appear to this court. It certainly was not 
now regularly before the court 

THE COURT (nem. con.) ordered the ap- 
peal to be dismissed. 



DENNY V. The THOMAS SPARKS. See 
Case No. 10,115. 

DENNY (WOOD v.). See Case No. 17,0-t2. 

* [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case ITo. 3,808. 

The DEN ONZEHEREN. 

[Cited in Stoughton v, Taylor, Case No. 13,- 
502. Nowhere reported; opinion not now ac- 
cessible.] 

DENSLEY (STOVER v.). See Case No. 13,- 

50S. 
DENSLEY (TENNY T.). See Case No. 13,- 

834. 
DENSLOW (ANDREWS v.). See Case No. 

372. 



Case Ko. 3,809. 

DENSMORE et al. v. SCHOFIEI/D et al. 

[4 Fish. Pat. Cas. 148.] ^ 

Circuit Court, N. D. Ohio. Not. Term, 1868. 

Patents— iNFiiixREJiENT op Combination— Chau- 

ACTEU OF COMBIN.i.TION — CONSTnUCTlON OF 

Claims. 

1. If an alleged infringer uses less than all of 
the elements of a combination, and substitutes 
something for the part which he omits, unless 
the substitute is a mere mechanical eauivalent, 
there is no legal liability. 

[Cited in Cross v. livermore, 9 Fed. (308.] 

2. Undoubtedly, independent separable and 
separate things, provided they relate to the same 
subject, may be separately claimed in the same 
patent. 

[Cited in McComb v. Brodie, Case No. 8,708.] 

3. A combination complete in itself and more 
or less extensive, is in the eye of the law, so 
far as its patentable quality is concerned, as 
much an identity and separate thing as if it were 
not a combination, but a single thing. 

4. Where a patent contained a claim for "two 
tanks B, B, or their equivalent, when construct- 
ed and operating in combination with .an ordi- 
nary railway car ** and, also, a claim for "the 
frames 0, C, C, C, the bolts 1, 2, 3, 4, and the 
cleats H, H, H, H, when constructed and oper- 
ating, in combination with tanks B, B, and an 
ordinary railway car:" Held, tliat although both 
of these daims were for combinations, yet they 
were for combinations separate in their nature, 
and capable, if desired, of separate use. 

5. It is error to say that a patent of that kind 
is a unit, and that all the parts, including 
frames, bolts, and cleats, must be used in order 
to infringe either claim. 

This was a motion for a new trial, in an 
action on the case, brouglit [by James and 
Amos Densmore against William C. Schofield 
and others] to recover damages for the in- 
fringement of letters patent [No. 53,794] for 
an "improved car for transporting petrole-' 
um," gi-anted to plaintiffs April 10, 1866, and ' 
reissued May 20, 1866 [No. 2,201]. The case 
was tried in February, 1867, and resulted, 
under the charge of tiie court, in a verdict, 
for the defendants. The grounds upon which 
the motion for a new trial was based, the 
description of the invention, and the claims 
of the original and reissued patents, will be 
found in the opinion. 

J. C. Clayton and S. J. Andrews, for plain- 
tiffs. 
Ranney & Bolton, for defendants. 



'[Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.} 
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SWAXNE, Circuit .Tustice. This ;s a mofon 
for a new trial, upon tlie ground that in the 
charge to the juiy, the specifications of the 
patent were wrongly construed in a material 
particular by the com't; and the auestion of 
the propriety of the instructions given comes 
before us for review, and is the only questijon 
to be considered. The entU-e charge is in 
writing, and is a very clear and comprehen- 
sive view of the subject before the juiy. The 
particular part of the charge, to which ex- 
ception is taken, is this: "On the part of the 
plaintiffs, it is claimed that their patent con- 
sists in securing two tanks upon a common 
railway car over its trucks, for the pur- 
pose of carrying oil in bulk. The defendants 
claim that the patent consists of the car with 
tanks fastened to it in the mode described in 
the specification, and for the same purpose. 
The x)nly difference between them is in that 
that refers to the fastening of the tanlts to 
the car. Without going into a lengthened ar- 
gument, suffice it to say, that in my judgment 
the true construction of the lettei-s patent is 
that the patent consists of the railway car 
with tivo tanks placed over the trucks, and 
secured and fastened to the platform sub- 
stantially similar and in the way described 
in the specification. That a patent of this 
kind is a unit, and that all its parts are ma- 
terial, viz: the railway car, the two tanks, 
and the fastening. The question is then di- 
rectly raised whether the cleats used by the 
defendants in their machine for fastening the 
tanks to the platform are substantially sim- 
ilar to the frame-work, rods, and bolts de- 
scribed in plaintiff's patent." 

The effect of that instruction on thepointof 
law was, that the specifications comprised as it 
were, one thing, an entirety; that the patent 
was for a combination; that combination not 
consisting of s^veralseparateanddistinctpai'ts 
of patentable and independent things, but a 
combination consisting of all the parts "united. 
So that the well-lmown rule of law upon the 
subject applied that one using any particular 
part of one entire instrument or machine, 
would not be a violator of the rights secured 
to a plaintiff by his patent; and that if only 
one part, or a portion of this combination were 
used by the defendants— if the infringement 
complained of by the plaintiffs consisted in 
that, and that alone— then there could be no 
recovery: that there was no patent except for 
the entii-e combination, and that if the de- 
fendants were guilty of any infringement, it 
was an infringement upon the separate parts 
of the patent and not upon the entire com- 
bination. 

The effect of this instnietion upon the ver- 
dict was necessarily fatal to the cause at the 
plaintiff, and a verdict was accordingly ren- 
dered for the defendants. 

The correctness of this instruction, which 
was the tm-ntng point of the case, is now be^ 
fore us for re-examination, and the question 
is, as has already been said: Is this a patent 
for a united and single combination, made up 
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of several parts, indeed, "but still a unit; or is 
it a patent for several distinct things which 
may or may not he used together, and which, 
as separate and distinct claims, the patentee 
claims to cover by his patent? 

In the examination of this subject, in or- 
der to avail ourselves of all the lisrht ac- 
cessible to us, it will be useful to advert to 
the patent issued to these plaintiffs, the 
patentees, April 10, 1866, which was their 
first patent upon the subject. That patent 
describes at length and with clearness in its 
specifications the same things, no more, no 
less than are described in the letters patent 
of May following, which is the reissued' pat- 
ent After a full description of the several 
parts, which the plaintiffs claim as their in- 
vention, the summary proceeds as follows: 

"What we claim as our invention and de- 
sire to secure by letters patent, are the two 
tanks B, B, attached to the platform of a 
car A, A, by means of the frame work O, 0, 
C, C, and C, C, C, 0', together with the 
bolts, 1, 2, 3, 4, and 1', 2', 3', 4', directly over 
the trucks, when the same are constructed 
in the combination as hereinbefore describ- 
ed, and for the purpose set forth hereinbe- 
fore, or any other mechanical construction 
substantially the same and which will pro- 
duce the same result." 

Now in this patent and in this summary 
of the claim or claims of the patentees, one 
general combination is described. There is 
no separate claim, and there is no attempt 
to make a separate claim— nothing which 
looks in that direction, in respect to the 
separate parts of which the general united 
combination is made up. Upon this patent 
undoubtedly the law arising would be as 
it is laid down in numerous cases, that where 
a patent is obtained as one combination of 
a number of parts which in themselves are 
not new, there is no infringement, in the 
eye of the law, of the right secured by such 
a patent unless the entire combination is 
used. If the alleged infringer uses less than 
all of the combination and nothing else, he 
is not liable. If he uses less than all and 
substitutes something for the part omitted 
different from that which he omits, and 
which answers the same purpose, unless the 
substitute be a mere mechanical equivalent 
used for the combination, then for the rea- 
sons I have stated, and according to the 
rule of law as well established on the sub- 
ject, there is no legal liability. 

Such undoubtedly would be the rule aris- 
ing upon this original patent But that orig- 
inal patent was surrendered and a reissued 
l)atent was taken out by tlio patentees in 
May of the same year. That patent is also 
in terms for an improved car for transport- 
ing petroleum, as was the original patent. 
The description contained in the specifica- 
tion is stated at length, as follows; "On 
the platform of an ordinary railway car A, 
A, erect two large, light, tight, firm, stout 
tanks B, B, of wood-staves, hoops, or sheet-' 



iron united and caulked, or of other material, 
and put each tank directly over one of the 
trucks, so that the strain of the weight of the 
load will be ux)on those parts of the car that 
are stronger and better able to bear it On 
the top of each tank put a frame of four 
bars, C, C, 0, O, through the corners of the 
frame, close to and outside of the tank, and 
down through the platform of the car, pass 
the bolts. 1, 2, 3, 4;" on the ends of the bolts, 
above the frame and below the platform, 
put screws, and nuts, and washers, and 
fasten and press the tanks down upon the 
car firmly, and by means of the frame, and 
bolts, and screws, besides attaching and 
fastening the tank and car together, the 
frame and bolts will act as guys or braces 
and tend to prevent any shock or jog from 
the swaying of the car. Upon the platform, 
close to the outside and bottom of the tank, 
bolt the cleats or steps H, H, H, H, to keep 
the tank firmly in its place and prevent any 
jar or moving from any sudden stopping or 
starting of the car. In the top head of each 
tank make a man-hole through which to 
pour in the substance to be carried. Also, 
for a man to get into the tank for any pur- 
pose. Around the man-hole, put a casing, 
and over the casing and man-hole put a 
man-head or cover D to prevent rain or 
snow, or any thing from leaking or falling 
into the tank. At the bottom of each tank 
put in a faucet E by which to draw off the 
contents. Up the sides of each tank, next 
the end of the car, put the steps P, to enable 
one to get on and off the tank readily. And 
across from one tank to the other, put a 
run-way G, to enable brakemen and others 
to pass over the car with facility." 

So far the specifications are nearly ver- 
batim with the original patent Then it pro- 
ceeds: "The nature of our invention con- 
sists in combining two large, light, tight, 
firm, stout tanks with an ordinary railroad 
car, and making the tanks practically a part 
of the car so as to carry the desired sub- 
stance in bulk in the car itself, or in a per- 
manent fixture or part thereof, instead of in 
barrels, casks, hogsheads, tierces, or other 
movable vessels, as is now universally done 
on railway cars, and thereby save the car- 
rying the barrels, casks, tierces, hogsheads, 
or other movable packages." 

So far, this is verbatim the description in 
the original patent, and, if the specification 
stopped there, the legal result would be the 
same as in the case of the original patent. 
But it proceeds further; let us see if the fur- 
ther claims affect this legal result. "What 
we claim as our invention, and desire to se- 
cure by letters patent, are: First. The two 
tanks, B, B, or their equivalent, when con- 
structed and operating in combination with 
an ordinary railway car substantially as 
and for the purposes set forth. Second. The 
two tanks, B, B, or their equivalent, when 
set directly, or nearly so, over the ear-trudks. 
and when constructed and operating in com- 
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bination with an ordinary railway car, sub- 
stantially as, and for tbe purposes, set 
forth." ' 

Yiewing tbese two claims as a summary, 
in tlie light of the preceding description^ 
tind the whole instrument must be construed 
43y its entire language— viewing these two 
claims in this light, it seems to me to be 
very clear that they mean substantially the 
same thing. One goes a little more into de- 
tail than the other, but in the view which I 
take of their proper construction, upon the 
face of the paper, my conclusion is that they 
mean, as I have remarked, substantially the 
same thing, and that the two claims intend 
to claim, and do claim a combination of 
two tanks with a railway car, each tank put 
over one of the trucks; or if the combination 
■of the tanks with the car be too broad, it is 
not too broad in the light of the obvious 
meaning of this claim— that the tanks may 
be used in this way applied and made fix- 
tures to the car; or the vessel used to hold 
the oil may be constructed originally with 
the car, and in the language of the prior part 
•of the specification "made a part of the car." 
The difEerence is immaterial, and one would 
Jje equivalent to the other. Here again, in 
my judgment, is a combination claim, a 
combination to the limited extent only to 
-which I have adverted in giving this con- 
struction. It is a combination of the tanks, 
•or the equivalent of tanks, with the car, 
each tank resting over one of the trucks of 
•the car. 

" Then comes the third claim: "Third. The 
frames 0, C, 0, 0, the bolts 1, 2, 3, and 4, 
and the cleats H, H, H, H, when constructed 
and operating in combination with tanks B,* 
B, and an ordinary railway car, substantial- 
ly as, and for the pm-poses, set forth." In 
my judgment this is another separate, dis- 
tinct, and independent claim for a combina- 
tion—a combination to be made with the 
prior combination made by the first and sec- 
•ond claims, and which first combination has 
been already sufficiently considered. The 
second claim is for a particular instrumen- 
tality. This third claim is substantially dis- 
tinct, or it is to be used in combination with 
tlie prior combination, if used at all. 

Then comes the fourth claim: "Fourth. 
The steps F, P, the man-holes and the man- 
beads D, D, the faucets E, B, and the run- 
way G, when constructed and ai-ranged in 
-combination with tanks B, B, and an ordi- 
nary railway car substantially as herein set 
forth and described." In my judgment, this 
Is for another instrumentality to be used in 
combination with the first one described. 

To speak more specifically of the claims in 
this patent, the proper construction of the 
•claims is, that the two first claims are for a 
combination of a car and tanks. The third 
claim is for another and distinct, separate, 
and separable thing, to be used with the 
prior combination. Then the fourth daim 
*for the steps, etc., is to be used also in com- 



bination with the first combination as ex- 
pressed in the first and second claims. 

Now, it is true, in the view which I take of 
this part of the patent, that these are com- 
binations, but separate in their nature, and 
may be Vised separately; and it was the 
meaning of the patent or of the patentees 
in the specification that they should be sep- 
arated, or they might be separately used, if 
any one desired to so use them. Now, un- 
doubtedly, independent things, separable and 
separate things, where any combination 
arises, provided they be cognate, relate tto 
the same invention and have relation to the 
same subject, the same object to be accom- 
plished; undoubtedly these separate claims 
can be made in the same patient If they 
have no such tie of connection as I have 
"mentioned; if they are for separate and en- 
tirely different things, then the patent would 
be void because it attempted to unite what 
can not be united; but if they be connected 
by a common tie, a common object or pur- 
pose, th'en undoubtedly these different claims 
can be imited in one and the same patent 
So far as I am advised, an objection, such 
as that adopted" in this case, has never been 
sustained, founded upon a patent of this 
character. 

Now, here, as I have remarked, there are 
combinations in this case, and the patent is 
for such combinations throughout It claims 
nothing new from the beginning to the end. 
But undoubtedly there may be separate com- 
binations and each separate combination 
may or may not all be covered by the same 
patent, as there may be separate and sevei-al 
things in the combination all covered by the 
same patent When there is a combination ° 
complete in itself, more or less extensive, it 
is in the eye of the law, so far as its patent- 
able qualily is concerned, as much an iden- 
tity and separate thing as if it were not a 
combination, but a single thing independent 
and complete in itself, and having no ele- 
ment of combination in it Then I hold that 
the first and second claims, in the summaiy 
of this patent, are for such a combination, 
and there they stop. Then there is the third 
claim to be used in combination with the 
prior and independent combination; and 
then tliere is the fourth claim, still relating 
to the other claims, and also for old things, 
to be used with the separate and independ- 
ent combination described in the first and 
second claims. 

Now if this construction of the patent be 
correct, an infringer might be guilty of an in- 
fringement of the combination of the tanks 
with the car, although he did not use the 
frame work described in the third daim, 
nor the steps described in the fourth. This, 
after the closest investigation I have been 
able to give the subject, and I have exam- 
ined it with a good deal of care; is the con- 
dusion to which I have been constrained to 
come. 

Now if this were the proper consti-uction 
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of the patent, then there would be stil! an- 
other branch of the case with respect to the 
question of novelty and utility; but that 
would be a question exclusively for the jury, 
and it may be that here the testimony 
showed that there were no such elements of 
invention in the subject as are indispensable 
—as would be requisite— in the patent law. 

But however clear that may have been, 
that was a conclusion for the jury. It was 
a question upon which the plaintiffs had a 
right to the benefit of an investigation before 
the jm'y— of course imder the enlightened in- 
struction of the court The construction of 
tlie patent given in this case below, as I un- 
derstand it, in effect withdrew this question 
entirely from the action of the jury. How- 
ever that might have been, under that in- 
struction, it seems to me very clear that 
there were questions— the questions I have 
mentioned— which should have been submit- 
ted to the jury. 

The effect of the claim for an independent 
combination, as made in the first and" second 
claims of the patent, the legal presumption 
flowing from such a state of the case, is, 
that the plaintiffs, however clear the evi- 
dence may have been against them upon the 
points of utilitj^ and novelty, may liave sus- 
tained prejudice, and if that be so, there is 
but one step further, and that is, the verdict 
must be set aside. The verdict will be set 
aside, a new trial granted, and costs will 
abide the result 

[NOTE. A suit in equity between the same 
parties for infringement of the same patent re- 
sulted adversely to the complainants, and the 
decree was affirmed, on appeal to the supreme 
court on the ground that the patent was void 
for want of novelty and invention. See Den- 
more V. Scofield, 102 U. S. 375.] 
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DENT V. ASHLEY. 

[Hempst. 54.] * 

Superior Court, Territory of Arkansas. April, 

1828. 

ADMI>'ISTKAT0RS in DlFPEllENT STATES — PkIVITX 

— Actions on Jddgments. 

Where administration of an estate is granted 
in two states, there is no privity between the 
administrators, and hence a judgment against 
one cannot be made the basis of an action 
against the other. 

[Action at law by Frederick Dent against 
Chester Ashley, administrator of William M. 
O'Hara.] 

Before JOHNSON, ESKIIH)GE, and TRIM- 
BLE, Judges. 

* [Reported by Samuel H. Hempstead, Esq.! 



BSKRH)GE, Judge, delivered the opinion 
of the court 

This is an action of debt, brought by the 
plaintiff against Ashley, administrator of the 
estate of William M. O'Hara, deceased, upon 
a judgment recovered in the state of Mis- 
som-i by the plaintiff Dent against Susan- 
O'Hara, administi-atrix, and Paul Anderson 
and Robert Simpson, administi-ators, of the 
estate of William M. O'Hara, in the state of 
Missouri. The defendant filed five several 
pleas; to the second, foiu-th and fifth of 
which, the plaintiff demm's generally; and 
takes issue upon the first and third. This 
state of pleading enables us to look back to 
the declaration, and ascertiin whether a 
sufficient cause of action has been set forth 
in it to authorize a judgment in favor of 
the plaintiff. Beauchamp v. Mudd, Hardin, 
174. The judgment upon which this action is 
founded, is against the administi*ators of 
O'Hara, in Missom-i, and we are at a loss 
to see how it can be used as evidence of 
debt or be the basis of a suit against the 
administi-ators of O'Hara here. There is, 
unquestionably, according to the weU-kuown. 
rules of law, no connection or privity be- 
tween the administi-ators in Missom-i and 
the administi'ator in Arkansas. 3 P. Wms. 
389; 2 Rawle, 431; 5 Mass. 67. The prin- 
ciple is imiversally acknowledged, that no- 
one can be bound by a verdict or judgment 
unless he be a party to the suit or be in 
privity with the party, or possess the pow^.- 
of making himself a pai-ty. The reason is 
obvious. He has no power of cross-examin- 
ing witnesses, or of adducing evidence in 
maintenance of his rights; in short he is de- 
.prived of all means provided by law for as- 
certaining the truth, and consequently it 
would be repugnant to the first principles of 
justice, that he should be bound by the re- 
sult of an inquiiy to which he is altogether 
a stranger. Wood v. Davis, 7 Cranch [11 
U. S.] 271; Davis v. Wood, 1 Wheat [14 U. 
S.] 6; Paynes v. Coles, 1 Munf, 373; Tui*pin 
V. Thomas, 2 Hen. & M. 139; Jackson v- 
Vedder, 3 Johns. 8; Case v. Reeve, 14 Johns. 
79,— ai-e in illusti*ation of this rule. In the 
case of Grout v. Chamberliu, 4 Mass. G13, 
it is decided that a judgment recovered by 
an executor is no bar to an action brought 
by the administi-ator de bonis non cum testa- 
mento annexo, for the same cause, there 
being no privity. The first judgment cannot 
at common law, be enforced by the adminis- 
ti-ator de bonis non, but becomes inoperative. 
We are, therefore, of opinion that the decla- 
ration is insufficient in not setting forth a 
ground of action.= Judgment for defendant 

* Stacy V. Thrasher, 6 How. [47 U. S.] 44 j 
Pond V. IVIakepeace, 2 Mete. [Mass.] 114; (as 
to privity', 1 Greenl. Ev. § 523:) Chapman v. 
Fish, 6 Hill, 554; Aspden v. Kixon, 4 How. [45 
U. S.] 467. 
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DENT T. ASHLEY. 

[Hempst. 55.] ^ 

Superior Court, Territory of Arkansas. April, 

182S. 

NsGOTrABDn iNSTiiiritcKTs— Liability op As- 
signor. 

The assignee of a bond or note is bound to 
use due diligence, by prosecuting the maker to 
dnsolvency, before he can resort to the as- 
signor, unless the maker is notoriously insol- 
vent, or has removed from the state, so as to 
render suit unnecessary or impossible or an 
useless act. 

[This is an action of assumpsit brought by 
Frederick Dent against Chester Ashley, ad- 
ministrator of William O'Hara.] 

Before JOHNSON, ESKRmGE,and TRIM- 
BLE, Judges. 

OPINION OF THE COURT. This is an 
action on the case brought upon the assign- 
ment of a promissory note, given by W. S. 
Townsend to O'Hara, and assigned by him 
to the plaintiff, in the following words: "I 
transfer the within note to Frederick Dent, 
and guarantee tbe ultimate payment of the 
same. W. M. O'Hara." The plaintiff has 
demmTed to two pleas in bar, filed by the 
defendant, and the only questions made at 
the bar, relate to the sufficiency of the dec- 
laration. The material averments in the 
declai'ation are, that the note was executed 
by the obligor to O'Hara, and by him as- 
signed to the plaintiff in the words above 
recited," and at the time the note became due 
and payable, was duly presented to the 
obligor for payment; that the obligor failed 
and refused to pay the amount or any part 
thereof to the ■plaintiff; and that O'Hara in 
his lifetime, and since his death the defend- 
ant, have failed and refused to pay the 
amount due by the note. Are these aver- 
ments sufficient to maintain the action? 
'J'he assignment in this case is not in tlie 
usual form, but contains an express guaran- 
tee or promise by the assignor for the ulti- 
mate payment of the note. This does not 
change or vary his liability from that of an 
ordinary assignor where no such guarantee 
is expressed, and this position is clearly sup- 
ported by the cases of Goodall v. Stuart, 2 
Hen. & M. 105, and Campbell v. Hopson, 1 
A. K. Mai'sh. 228; the assignment in these 
cases being virtually the same with the one 
in this case. What is the liability of the as- 
signor of a bond or note? The statute of 
tliis coimtry, which authorizes the assign- 
ment of bonds and promissory notes, is sub- 
stantially the same with the statutes of 
Virginia and Kentucky upon that subject, 
and it has been long settled in those states, 
by a uniform current of decisions, that the 
assignee of a bond or note, not being nego- 
tiable as a mercantile instrument, must, to 
enable himself to recover of the assignor, 

^ [Reported by Samuel H. Hempstead, Esq.] 
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prosecute the payor or obligor to insolvency. 
2 Wash. [Va.] 219; 2 Hen. & U, 105; 5 Hen. 
& iL 456; 1 Bibb, 542; 2 Bibb, 34; 5 Litt. 
p^y.] 331. 

The assignee of a bond or note is bound 
to use due diUgence by suit to recover the 
debt from the maker of the note, before he 
can resort to the assignor; unless, indeed, 
there ax'e special circumstances in the case, 
rendering it unnecessary or impossible to 
sue the obligor, such, for. example, as no- 
torious insolvency, or removal from the 
state. This doctrine having been settled 
by the highest courts of Virginia and Ken- 
tucky, and approved by the adjudications 
of the supreme court of the United States, 
we are not disposed to give a different 
construction to a statute precisely analo- 
gous to that upon which those decisions 
were based. We tliink the doctrine support- 
ed as well by reason as by authority. Apply- 
ing it to the case before the com"t, the dec- 
laration will be foxmd to be defective, and 
insufficient to maintain the suit There is 
no averment of any diligence whatever to 
recover the money of the obligor of the note, 
G.^cept a bare demand. To entitle the plain- 
tiff to recover in the present action, it is 
indispensable that he should have averred, 
tliat without delay he instituted suit against 
the obligor; had held him to bail, if bail was 
demandable; had pursued him to insolvency 
by taking a ca. sa, against his body; and 
after using due diligence, and all the means 
which the law provided to coerce the pay- 
ment of the debt, he failed to obtain it The 
declaration in this case, containing no alle- 
gation of due diligence by suit, to recover 
the money of the maker of the note, is, there- 
fore, fatally "defective, and insufficient to 
maintain the action. It has been argued, 
that by the statute authorizing the assign- 
ment of bonds and notes, they are placed 
upon the same footing with bills of ex- 
change. It is true, that by the statute of 
Anne, bonds and notes, when assigned, are 
placed upon the same footing with bills of 
exchange; but it is by express provision that 
they are placed upon the same footing, and 
no such provision is to be found in the stat- 
ute of this country. The legislatm-e, with 
the statute of Anne before them, have made 
notes, etc., assignable without using the ex- 
pression, "in like manner with bills of ex- 
change;" have enabled the assignee to main- 
tain an action in his own name; and have 
declared that they shall be subject to the 
same obligations in the hands of the as- 
signee, that they were subject to in the 
hands of the assignor. This proves that 
our legislatm*e, patterning after Virginia, 
whose laws on the subject are the same in 
substance, did not intend to elevate them to 
the rank of mercantile paper, nor that they 
should be governed by the law of merchants. 

But if the doctrine applicable to bills of 
exchange were applied to this case, still no 
cause of action is -shown in the declaration. 
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To make the assignor of a bill of excliange 
liable, notice of the non-payment of the bill 
must be averred and proved. No such aver- 
ment is to be found in the declaration. 

There is another objection to the declara- 
tion, which renders it fatally defective. The 
a.ssignment is not averred to have been made 
for any good or valuable consideration, 
which we deem a material averment. The 
assignment itself is a i)rima facie evidence 
of a valid consideration, but this does not 
dispense with the necessity of averring it in 
the declaration. The demm-rer is overiiiled, 
and the declaration adjudged insufficient. 



Case KTo. 3,810. 

DENTAL VULCANITE 00. v. WETHER- 
BEE. 

[2 Cliff. 555; ^ 3 Fish. Pat. Cas. 87.] 

Circuit Court, D. Massachusetts. May Term, 

1SG6. 

Suit by Cokpokation — Pl.e.v op No Coupoeate 

EXISTEN-CE— PaT£XTS — ASSIGNMENT — - SCRREN- 

DER AND Reissue — Invention as between Em- 
ployer AND Employee— Abandonment, 

1. Certain persons in Massachusetts asso- 
ciated thomselves together, prior to the tiling^ of 
the bill in this case, by articles of agreement in 
writing, and formed a corporation by the name 
used in the bill of complaint, to manufacture 
iiud sell certain articles under letters-patent 
which were by the inventor assigned to the com- 
pany. It was contended that the associates 
wore not a corporation under Gen. St. Mass. 
<". 61, p. 341. The defence was not set up in 
the answer to the bill, but defendant gave no- 
tice of Ins intention to plead the same in bar of 
the suit Held, that such defence must be plead- 
ed in abatement, not in bar, and could not be put 
in under the general issue. 

2. Corporations may have the same remedies 
at law or in equity as natural persons; and 
the general it-sue pleadtd to a suit brought by the 
corporation is an admission of its corporate ex- 
istence. 

3. The entire interest in a jxitent was assiprneJ 
by the inventor, and subsequent to such assign- 
ment an application for reissue was signed Dy 
and the reissue granted to him. Held, that in 
tlie absence of fraud or concealment it could not 
be said -that the reissue was void, the assign 
ment being duly recorded in the patent office, 
and the sun-ender having been made with the 
knowledge and consent of the assignee. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Willis, Case No. o,G03.] 

4. Under such circumstances a mere wrong- 
doer cannot defend himself against the charge of 
infringement by proving that the pi-oceedings 
which led to the reissue were irregular, unless 
it he shown tliat the proceedings were <-<)ntrary 
to law, or that the patent was granted to the 
wrong party. 

5. The act of congress does not in terms re- 
quire that a surrender shall be in wilting. 

6. Where it appeared that a person was em- 
ployed by an alleged inventor to make experi- 
ments upon the invention, and that such em- 
ployee before that time had tried a single imper- 
fect experiment; that previous to such person 
being employed, tlie alleged inventor had filed 
a caveat upon the invention; that a contract 



^ [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



was entered into between the two, in which the 
patentee was treated as inventor and the other 
party as an . employee, and the employee had 
never in his lifetime made any claim as the in- 
ventor: Held, that although the experiments 
were conducted to a successful issue, the person 
employed could be considered neither a sole nor 
joint inventor of the improvement. 

7. An application for a patent was first made 
in 1855, and rejected, on appeal to tlie com- 
missioner, in IS 56. No further appeal or new 
application was made till March 25. 18G4, when 
a second application was made, which was suc- 
cessful. Between 1856 and 1864 the invention 
had gone into public use with the inventor's 
knowledge and consent, as shown in the testi- 
mony, and the inventor had made certain as- 
signments and sales of interests in the invention. 
Held, that these facts did not show actual aban- 
donment. 

[Cited in Bevin v. Bast Hampton Bell Co., 
Case No. 1,379; Weston v. White. Id. 17.- 
4.59; Colgate v. W. U. Tel. Co., Id. 2,995. 
Explained in Johnsen v. Fassman, Id. 7,365; 
Goodyear Dental Vulcanite Co. v. Smith, 
Id. 5,598. ' Followed in Goodyear Dental 
Vulcanite Co. v. Root, Id. 5,597.] 

8. Delays in the patent office, which the in- 
ventor cannot prevent, should not under any cir- 
cumstances affect the validity of his patent 
when granted. 

[9. Followed in Goodyear Dental Vulcanite 
Co. V. Gardner, Case No. 5,591, as to points not 
specified.] 

Bill in equity [by the Dental Vulcanite 
Company against Isaac J. Wetherbee] found- 
ed upon letters-patent [No. 43,009] for a 
new and useful improvement in artificial 
gums and palates. Pending tlie suit and 
subsequently to the filing of the answer the 
patent was twice reissued. Subsequent to 
the last reissue the complainants filed a 
supplemental bill of complaint, to which 
answer was duly made, and the cause wa.s 
fully heard upon pleadings and proofs. The 
original patent was granted to John A. Cum- 
mings, June 7, 1864, and in the June follow- 
ing it was assigned to the complainants. In 
October following the first bill was filed, and 
in December the respondent answered. The 
first reissue was granted to the inventor, 
and not to the assignees as it shoidd have 
been, but on return to the patent office tlie 
error was corrected. The second reissue 
was to correct a date erroneously given in 
the fii^t, and was granted to the complain- 
ants at the request of the inventor and 
original patentee. The petition for the sec- 
ond surrender and reissue was also signed 
by the oingiual patentee, and in terms pur- 
ported to suiTender the original patent in- 
stead of the first reissue. The date- of the 
first reissue was January 10, 1865; that of 
the second, ilarch 21, same year. [No. 1,904.] 
It appeared that John A. Cummings first 
made an application for a patent for his 
invention in 1855, and that the same was, 
after throe examinations, finally rejected, 
upon appeal by the commissioner of patents, 
in 1856. The application was not further 
appealed, and was not renewed till jMareh 
25, 1864, when a new application was filed, 
upon which the patent issued. In the inter- 
val between the filing of the original appli- 
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cation and that of 1864, tlie invention had 
sone into use to a considerable extent, -with 
the linowledge and consent of the then appli- 
cant proved thereto; and it also appeared 
that dui'ing the same interval the inventor 
had made certain assignments of interests 
in the invention. Certain letters of the 
patentee and other evidence were introduced, 
tending to show that the inventor had not 
relinq[uished his design of obtaining a patent 
^t any time bet\veen the date of the original 
application and the final allowance of the 
patents. It was urged by the defence that 
the Dental Vulcanite Company was not a 
corporation under the laws of Massachusetts, 
as claimed in the .bill; that being an as- 
sociation of persons, thej' had not conformed 
to tlie state statute regulating such associa- 
tions, either in their proceedings for organizar 
tion or in their subsequent acts and doings; 
that the alleged inventor was not the original 
and first inventor of the improvement; that 
he had after application abandoned his in- 
vention, because the same had gone into 
public use before the patent was finally ob- 
tained. It was also objected that the plain- 
tifiC company did not carry on the manu- 
factm-ing business witliin the meaning of 
chapter sixtj^-one of the General Statutes of 
Massachusetts. A person by the name of 
Bevin was employed by the inventor to 
experiment upon the invention, and through 
him it was conducted to a successful issue. 
Previous to his employment, Bevin had 
made an imperfect experiment, and a caveat 
had been filed by the alleged inventor in 
liis own name. It was urged in defenqe 
that Bevin was the real inventor. 

B. R. Cm'tis, Causten Browne, and J. E. 
Maynadier, for complainants. 

Whatever force there may be in the alleged 
misfeasance or nonfeasance of the complain- 
ant corporation, and whatever its effect in 
other proceedings, it cannot avail in this 
suit whei-e the complainant is a legal cor- 
poration, holding the legal title to this patent, 
and in a suit against a tliird party a mere 
wrongdoer. As to validity of the fii-st re- 
issue, see Gayler v. Wilder, 10 How. [HI 
U. S.] 477; Woodworth v. Stone [Case No. 
18,021]. The second reissue was to correct 
ii date erroneously given in the first one, and 
was granted directly to the Dental ^''ulcanite 
Company as Cummings's assignee; but the 
petition malting the surrender and asking for 
the second reissue was irregulai* in two par- 
ticulars: it in terms siu-rendered the original 
patent instead of the first reissue; and it 
was signed by Cummings, who had assigned 
his whole interest, instead of by the com- 
pany his assignees. The sm-render in terms 
•of the original patent instead of the first re- 
issue was a clerical eiTor which the commis- 
sioner rightly corrected of his own motion. 
The first reissue was tliat which was sm*- 
rendered in fact, and was the only gi-ant in 
existence to be smxendered. Or the eiTor 



in question may be regarded as simply a 
misdescription of the thing surrendered, the 
identity of the thing itself being incapable 
of being mistaken. There is no requirement 
of law that a patent should be surrendered 
by writing. This is provided for by rule 
for convenience and for eertaint3^ But a 
mere manual delivery of the old patent by 
the person entitled to smrender it, or by his 
agent, with intention to surrender, and an 
acceptance and cancellation by the com- 
missioner and the issuing of new letters- 
patent for the same invention on an 
amended specification, would clearly be a 
substantial execution of the law providing 
for reissues. Upon the question of abandon- 
ment, Godfrey v. Eames, 1 Wall. [68 U. S.] 
317, and Adams v. Jones [Case No. 57], were 
cited. 

A. P. Badger, G. S. Boutwell, and Joel 
Giles, for respondent. 

The Dental Vulcanite Company is not a 
legally organized corporation. Gen. St. c. 
61, §§ 1, 6; St 1851, c. 133, §§ 1, 6; St. 1852. 
c. 9, §§ 1, 2; Gen. St e. 61, § 5; and Gen. St. 
c. 60, § 14. The original patent dated Jxme 
7, 1864, was not lawfully issued and de- 
livered to Cummings. Cummings made an 
application for a patent for substantially the 
same thing, April 12, 1855, which was re- 
jected finally, February 6, 1850, in which 
decision Cummings acquiesced without ap- 
peal, and made no new application till INIarch 
25, 1804. If the rejection was an eiTor, the 
neglect of Cummings to appeal to a judge 
of the circuit court for the district of Colum- 
bia for a period of more than eight j'-eai's 
was a bar to fm*ther proceedings either by 
appeal or by renewal of his application. 
St 183G, c. 357, § 7 [5 Stat 119]; St 1839, c. 
88, § 11 [Id. 354]; St 1852, c. 107, § 1 [10 
Stat 75]; Daw, Dig. p. 148, § 55; and Judge 
Slerriclc's opinion (SIS.) Ex pai'te Raymond 
[Case No. 11,592a]. An application for a 
patent in the sense of the patent law is an 
entirety, embracing all that should be done 
by the applicant until his application termi- 
nates in a final rejection or in the grant of a 
patent; and neglect to prosecute his applica- 
tion for more than tAVO years is an abandon- 
ment of his invention to the public. St 
1801, § 12 [12 Stat 248]; Godfrey v. Eames, 
1 Wall. [68 U. S.] 317; rules of patent office 
in force in 1855, §§ 37-39, 105. The appli- 
cant may malce as many applications as he 
pleases at any time not more than two years 
subsequent to tlie time of the public use of 
the invention. Cummings acquiesced in tiie 
final decision of the commissioner, February 
6, 1856, and the subsequent and general \ise 
of the article claimed by Cummings having 
been by his consent and allowance, he must 
be beld in law to have abandoned his in- 
vention, even if his claim to be the original 
and first inventor were not disputed. B. 11, 
g 10; Kendall v. Winsor, 21 How. [62 U. S.] 
329, and Law, Dig. p. 95, § 31; Pennock v. 
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Dhilogue, 2 Pet [27 U. S.] 1; Shaw t. Cooper, 
7 Pet. [32 U. S.] 292. Sales of the invention 
justify tlie inference of abandonment The 
application of March 25, 1864, was a new 
application, and was so treated hy the ap- 
plicant, and by the patent office, while in 
fact tlie art of forming the plate, in which 
ai'tificial teeth are inserted, of hard rubber, 
had been generally practised for more than 
two years. St. March 2, 1861, c. SS, § 10. 
The reissues of the patent to Cummings, 
dated January 10, 1865, and Mai-ch 21, 1865, 
were not made according to law. Because 
the original patent of June 7, 1864, was sur- 
rendered by Cummings who did not own it; 
and the reissue of January 10, 18G5, was 
granted to Cummings, and not to the Dental 
Vulcanite Company, and has never been 
suiTendered; and the reissue of March 21, 
1865, was gi-anted upon the sm-render by 
Cmnmings, of said original patent of June 7, 
1864, which he did not own, and which did 
not then exist A void act cannot be made 
good by a subsequent approval; the material 
act in a reissue is the surrender of the ex- 
isting patent by the owner. If that be void 
the proceedings of the government in the 
gi'ant of a reissue ai'e null. 

OIjIFFORD, Circuit Justice. Certain pre- 
liminary objectious have been made by the 
respondent to the right .of tlie complainants 
to maintain the suit, which wiU. first be con- 
sidered. Respondent contends that the com- 
plainants are not a corporation as alleged in 
the bill of complaint They claim to be a 
corporation legally organized imder the law 
of the state. Gen. St. c. 01, p. 341. Section 
one of that chapter provides, among other 
things, that "three or more persons, wlio shall 
have associated tliemselves together by ar- 
ticles of agreement in writing for the pm*- 
pose of ... . can-ying on any mechanical, 
mining, quaiTying, or manufacturing busi- 
ness .... and shall have complied with 
the provisions of this chapter, shall be and 
remain a corporation under any name indi- 
cating their cox'porate character assumed in 
their articles of agreement which is not pre- 
viously in use by any other corporation or 
company." Tender that provision, the persons 
claiming to constitute the corporation com- 
plainants associated themselves together, prior 
to the filing of the original bill .of complaint, 
by articles of agreement in writing, and form- 
ed the corporation by the name assumed in 
the bill of complaint, to manufacture and sell 
^'artificial gums and palates of vulcanite or 
hard rubber, nnder letters-patent granted 
John A. Cummings, dated Jirac 7, 1864, and 
assigned to said corporation." No such de- 
fence was set up in the original answer of 
the respondent, but he gave notice on the 2d 
of January, 1865, that he should insist in bar 
of the suit that the complainants were not a 
corporation legally organized under the laws 
of the state, and he repeated that allegation 
in liis supplemental answer. Some of the ob- 



jections talcen to the proceedings were over- 
nded at the hearing, and therefore will not 
be made the subject of remark. The princi- 
pal objections which remain open are: (1) 
That the business of the company, as declax'ed 
in the articles of association, is not a manu- 
factm*ing business within the true intent and 
meaning of the provision to which reference 
has been made; and (2) that the company 
does not in point of fact manufacture the al- 
leged improvement, nor carry on any manu- 
facturing business. Sti-ong doubts are enter- 
tained ^^'hether there is any merit in the ob- 
jeetLons, even if it be admitted that such a 
defence if valid may be pleaded m bar as woU 
as in abatement Doubtless the natnre of the 
improvement is such that it is necessai'ily 
made to order; but it is difficult to see how 
that circumstance can divest the patented 
article of the character of a manufacture. 
"Manufacturers often work to order, and it is 
not perceived that it can make any difference 
in respect to tlie question nnder consideration 
whether the article was made for sale, or was. 
made to order, as in either case it is manu- 
factured before it is actually sold. Licenses 
ai*e granted by the complainants, as appears 
by the allegations in the bill of complaint; 
but there is also evidence in the case which 
shows that they have agents who manufacture 
the patented article. They complied in form 
with the requirements of the statute, and inas- 
much as the authorities of the state have not 
called the validity of their organization in ques- 
tion, it 6annot be admitted that a mere wrong- 
doer can set up such a defect if it be one, 
as a justification of his wrongful acts. But it 
is not necessary to place the decision of the 
court upon either of those grounds, as it is 
clearly settled by the supremo court that such 
a defence must be pleaded in abatement, and 
that it cannot be pleaded in bar, nor be given 
in evidence under the general issue. Corpoi^a- 
tions may have the same remedies at law or 
in equity as natural persons, and the i-ule 
established by the supreme coui*t is, that if 
the defendant plead the general issue in a 
suit brought by a corporation, it is an admis- 
sion of the corporate existence of the plain- 
tiffs, and dispenses with the necessity of any 
proof on their part to sustain that allegation. 
By pleading to the merits, said Judge Story, 
in the case of Conard v. Atlantic Ins. Co., 1 
Pet [26 IT. S.] 450, the defendant necessarily 
admitted the capacity of the plaintiffs to sue. 
If he intended to take that exception, it should 
have been done by a plea in abatement, and 
his omission to do so was a waiver of the ob- 
jection. Kane v. Paul, 14 Pet [39 XJ. S.] 41; 
Childress v. Emory, 8 Wheat [21 U. S.] 642. 
Reference was made in the argument to the 
fact that the respondent, on the 2d of Janu- 
ary, 1865. in the paper filed at that time, giv- 
ing notice of additional matters of defence 
not specified in the original answei's, states 
that he will insist in bar of the suit that the 
plaintiffs are not a corporation legally or- 
ganized imder the laws of tlio state; but the 
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paper having been filed without leave ' to 
amend cannot lie regai-ded as an amendment 
to the x)riginal answer. Loolctng at tlie ob- 
jection in any point of view, we are of the 
opinion that it cannot be sustained. 

Objection is also made by the respondent 
to the proceedings of the patent office on 
granting both the first and the second reis- 
sued patents, and he insists that the errors 
were of such a chai*acter that the last reis- 
sued patent is void. Recurring to the dates, 
it will be seen that the assignment to the 
complainants was prior to the surrender of 
the original patent; and tlie record shows 
that the insti-ument of assignment was on 
file in the patent office when the application 
for the reissue was presented. Fraud is not 
imputed, and there is no pretence of inten- 
tional error or concealment The ei-rors sug- 
gested are: 1. That the application for the 
lirst reissue -was signed by the original pat- 
entee; and, 2. That the patent office in the 
first instance actually granted the reissue 
to the applicant Whether the mistake was 
fu'st discovered by the patent office or by 
the party named as patentee does not appear, 
but it does appear that the letters-patent 
were immediately returned to the commis- 
sioner, and that the mistake was corrected 
as a clerical error. Unless it could be cor- 
rected as a clerical error, it could not be cor- 
rected at all, as it was clearly not a case 
falling within the provision authorizing a 
surrender and reissue. Rules of the patent 
office furnish a form of an application for 
the surrender of a patent; but the act of con- 
gress does not in terms require that it shall 
be in writing. Patents may doubtless be sur- 
rendered on petition or by delivery as the 
I'ules of the patent office may prescribe, and 
in the cases specified in the act of congress 
a new patent may be issued to the original 
inventor, or, in case of an assignment, to his 
assignees. Where the assignment covers the 
whole interest of the inventor, present and 
prospective, it is undoubtedly more regular 
that the application for the sm-render should 
be made by the assignee; but, even in that 
case, it cannot be admitted that the reissue 
is void, if the assignment was duly record- 
ed in tlie patent office, and the application 
for the siuTonder and reissue was made with 
the knowledge and consent of the assignee. 
Letters-patent must in all cases conform to 
the requirements in the act of congress; but 
where the reissued patent is con-ect in form, 
and there is no proof of fraud, intentional 
error, or concealment, a mere wrongdoer can- 
not defend himself against the charge of in- 
fringement by proving that the proceedings 
which led to the reissue were irregular, un- 
less it be shown that the proceedings were 
conti-ary to law, or that the patent was 
granted to the wrong party. Correction of 
the evror in this case was made by the com- 
missioner at the request of the assignor of 
the patent; and he stated in the same com- 
munication that the assignment to the com- 



plainants was on record in the patent office. 

The second surrender was asked merely 
to correct an error of date in the first reis- 
sue; and it is obvious that tlie suggestion of 
error was well founded, and tliat the cor- 
rection requested was one proper to be made. 
Two errors also are suggested in the pro- 
ceedings which led to the second reissue: 
(1) That the application for the surrender of 
the patent was signed by the original invent- 
or; and, (2) that the patent desa-ibed in the 
application for tlie surrender- was the origi- 
nal patent, instead of the first reissue, as it 
should have been. Evidently the first ob- 
jection is without merit, as the application 
to surrender the patent referred to the as- 
signment, and contained the request that the 
new patent might be issued to the complain- 
ants. Pm'suant to that request, the reissue 
was granted; and the complainants, having 
adopted the siu'render and accepted the new 
patent, are estopped to deny either the au- 
tliority of the applicant or that of the com- 
missioner. See "Surrender," 1 Com. Dig. 1; 
10 Coke, 67b; Shep. Touch. 301-303. Com- 
plaint certainly cannot be made by the ap- 
plicant, because it was his own act; and it 
is equally clear that the government cannot 
be heai'd to complain, because there is but 
one patent in existence for the invention, 
and the commissioner had full knowledge of 
all the drcumstances. 

The remaining, preliminary objection is, 
that tlie description of the patent in the ap- 
plication for the surrender was erroneous. 
Suppose that is so, still it is apparent that 
all the papers were before the commissioner, 
and that he had full knowledge of all the 
ch'cumstances and of what the patentees de- 
sired to accomplish. The averment of the 
answer is merely that the reissues were not 
made according to law; but it is not alleged 
or proved that there is any error in the rec- 
ords of the patent office, except what appears 
in the application for the sm*render. The 
statement in the patent is, tiiat the first re- 
issue was sm'rendered and cancelled; and, in 
the absence of any proof to the contrary, the 
presumption of law is, that the statement as 
there made Is correct, and that the surrender 
was made according to law and the rules of 
the patent office. 

Coming to the merits of the case, it be- 
comes necessary to ascertain the character 
of the invention, and the true construction 
of the patent. Present suit is founded upon 
the second reissued patent Claim of the 
patent is, "The plate of hard rubber or vul- 
canite, or its equivalent, for holding artificial 
teeth, or teeth and gums, substantially as 
described." The invention is designated in 
the patent as a new and useful improvement 
in artificial gums and palates; but it is de- 
scribed in the beginning of the specification 
as a new and useful improvement in plates 
for artificial teeth, which, perhaps, is the 
better general description. Adopting the 
usual order, the inventor, in the first place, 
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points out the- objections to and mconven.- 
lences in tlie old mode of attacliing artificial 
tfetli io a metallic plate, and of fitting the 
samQ to the roof of the mouth. They are, 
as stated, that the metal was expensive, and 
that the plate, being hard and unyielding, 
was apt to injure the mouth, and that its 
tendency was to impede mastication and ob- 
sti'uct articulation. He then proceeds to say 
that his invention consists in forming the 
plate, to which the teeth or teeth and gums 
are attached, o.f hard rubber or vulcanite, so 
called; and desci'ibes the hard rubber or vul- 
canite as an elastic material, possessing and 
retaining, when used in tliat way, sufficient 
rigidity for the pm'pose of mastication, and 
being pliable enough at the same time to 
yield a little to the motions of the mouth. 
Description is then given of the manner 
of making tlie hard-rubber plates, from 
which it ai>pears that impressions ai"e taken 
of tlie mouth, or that part of it the i^late is 
to fit, of wax or plaster, in the same manner 
as is usually practised in the construction of 
gold plates for artificial teeth. Superadded 
to that is also a description of the means 
employed in setting and securing the teeth, 
or also of the kinds of teeth Avhich may be 
employed. They are set in place and ad- 
justed to the proper distance and fullness in 
the same manner as i^ractised in setting teeth 
in gold plates. But they are provided with 
pins projecting in such a manner that the rub- 
ber will close around them and hold them se- 
cure in position. When completed, the plas- 
ter mould, with the teeth set as described, is 
carefully -filled with soft rubber, and the 
same is made secure in its position by pla- 
cing another plaster mould over it, and while 
in that condition it is heated or baJced in an 
oven or in some other suitable way. The 
statement of the patentee is, that the soft 
rubber or gum is to be compounded with sul- 
phur, &c., in the manner prescribed in the 
hard-rubber patent, and is to be subjected 
to sufficient heat to vulcanize or harden it, 
as directed in that patent. Unless the soft 
rubber is colored when purchased from the 
owner of the hard-rubber patent, it is also 
to be colored in imitation of tlie natural 
gums by mixing it with vermilion or other 
suitable coloring matter while in the soft 
state. After the plate has been heated or 
baked sufficiently to convert it into hard rub- 
ber, the mould is removed and the plate is 
then polished for use. The daim of the pat- 
ent conforms to the description of the inven- 
tion as given in the specification; and it is 
not perceived that any form of words can 
render it more definite. 

Several defences ai-e set up by the respond- 
ent upon the merits; but the one most 
pressed at the argument was, that the assigji- 
or if the complainants is not the original and 
first inventor of the improvement described 
in the patent. The assignees hold the pat- 
ent, and they have introduced it in evidence; 
and having done so, the presumption on that 



issue is in favor of the complainants. Let- 
ters-patent are granted by public authority, 
and when issued, and regular in form, tlie 
presumption is that the power was ri^hily 
exei'cised; and he who alleges the conti-ary 
must prove it Considering the mass of tes- 
timony and documentary proofs upon this 
issue, it is deemed inexpedient to do much 
more than to state our conclusions. Neither 
party would be benefited by an attempt to 
remark upon all the proofs in the case, and 
it would necessarily extend the opinion to an 
unreasonable length. Suffice it to say, we 
have carefully examined the evidence, and, 
in view of all the facts and ch'cumstances. 
are fully satisfied that the original patentee, 
in the contemplation of the patent law, was 
the original and ffi-st inventor of the im- 

i provement described in that patent. The 
respondent contends that the improvement 
was made by P. A. Bevin, or that the latter 
was at least a joint inventor with the orig- 
inal patentee. But it is not possible to sus- 
tain the ffi'st branch of the proposition, be- 
cause the evidence introduced for that pur- 
pose is not sufficient to change the burden of 
proof, as it fails to show that the person 
named ever did anj-thing before ho was em- 
ployed by the orighial patentee, more than tiy 

I a single imperfect experiment. On the otlie/ 
hand it clearly appears that the original pat- 
entee had filed his caveat in tlie patent office 
before he had even made the acquaintance 
of the person supposed by the respondent to 
be the inventor of the improvement Such 
a theory finds no satisfactoi-y support in the 
proofs, and it is dismissed without fm'ther 
remark. Undoubtedly Bevin went into the 
employment of the original patentee in tlie 
fall of 1853, or early in 1854; but he went 
abroad in the spring of 195-t, and did not ro- 
tm-n till the fall of that year. When he ro 
turned, he commenced, under the direction? 
of tlie original patentee, the manufactm-o of 
hard-rubber plates. They entered int) a 
written contract on the 2d of April, lS.-)5; 
and the terms of tliat instrument show thai 
both parties regarded the invention as be- 
longing to the original patentee. By the 
terms of the instrument it appears that the 
original patentee had ffied a caveat, prepara- 
tory to taking letters-patent, and that the 
other party had ah-eady rendered services in 
perfecting the invention. Substance of the 
agi-eement was, that Cummings should fur- 
nish all tlie pecuniary means, have tlie re- 
sults, and that Bevin should make the experi- 
ments, and be entitled to one third of the in- 
terest But the whole instrument ti-eats 
Cummings as the inventor and Bevin as the 
employee. The same conclusion is drawn 
from the correspondence in the case, whicb 
is quite too voluminous to be reproduced. 
All the conduct of Bevin speaks tlie same 
language, and that remark is especially true 
of his conduct when Cummings was about to 
apply for a patent. His certificates given at 
that time are quite decisive, not only that he 
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did not regax'd Mmself as a prior inventor to 
tlic original patentee, but tliat lie did not 
even claim or pretend to be a joint inventor 
as is supposed by the respondent. He never 
made any such claim in bis lifetime, and no 
such claim bas been made by bis legal repre- 
sentatives since bis decease. Our conclusion 
is that the defence on this point is not made 
out 

The next objection to be noticed is, that 
the inventor abandoned his invention be- 
cause his application for a patent, which 
was made April 12, 1835, was rejected J'^eb- 
ruary 6, 1856, and because he did not appeal 
at all or malce any new application until the 
25th of March, 18G4. Sti-ong doubts are en- 
tertained whether any new application was, 
necessary; but if it was, it is believed to be 
well settled that the second application must 
be regarded as having been filed in aid of 
' the first, on which the rejection took place. 
Godfrey v. Eames, 1 WaU. [68 U. S.] 317. 

Actual abandonment is not satisfactorily 
, proved; and it is not possible to hold that 
any use of the invention without the consent 
of the inventor, while his application for a 
patent was pending in the patent office, can 
defeat the operation of the letters-patent 
after they 'are duly granted. Such delays 
are sufficiently onerous to a meritorious in- 
ventor if his patent is allowed to have full 
operation after it is gi-anted, but it would be 
very great injustice to hold that any delay 
which the inventor could not prevent, should 
under any circumstances affect the validity 
of his patent 

Another objection is, that the second re- 
issued patent is not for the same invention 
as that described in the original specifica- 
tion. Comparing the two instruments, it is 
not perceived that there is any substantial 
difference between them in respect to any- 
thing embraced in the invention. The di- 
rections are more specific in the reissued pat- 
ent, but there does not appear to be any 
such change in the description of the inven- 
tion as will support the objection tatai by 
the respondent 

Passing over certain minor objections, it 
only remains to ascertain whether the charge 
of infringement is maintained. Charge of 
the bill of complaint is, that the respondent 
has manufactured, used, and sold, and still 
continues to manufacture, use, and sell, 
many artificial gums and palates embracing 
the improvement and invention described in 
the letters-patent of the complainants. The 
refei*ence in the supplemental answer is to 
the original answer, and it is the conclusion 
of the com't that the latter, in legal contem- 
plation, admits the charge of infringement. 
Complainants are entitled to a decree for an 
account and for an injunction. 

[NOTE. The original patent No. 43,009, 
granted to ,T, A. Cummings, June 17jl864, was 
involved in. the case of Goodyear v. Hills, Case 
No. 5,571a. The reissue No. 1,904, dated Slarch 
21, 18G5, was involved in the following cases: 
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Goodyear Dental Vulcanite Co. v. Smith, Case 
No. 5,598, 93 U. S. 486; Same v. Davis, Case 
No. 5,589, 102 U. S. 222; Same v. Preterre, 
Case No. 5,596; Same v. Root, Id. 5,597; Same 
V. Wilhs, Id. 5,603; Same v. Flagg, Id. 5,390; 
Same v. Gardiner, Id. 5,591; Same v. Bright- 
well, McArtlmr & M. 74: Same v. Yan Ant- 
werp, Case No. 5,600; Same v Osgood, Id. 
5,594.] 



DENTON iMAGEE v.). See Case No. 8,943. 

DENTON (PEABODY v.). See Case No. 10,- 
867. 



Case No. 3,811. 
DEmrER & R. G. RY. CO. v. ALLING. 
[See Case No. 2,387.] 



DENVER & R. G. RY. CO. (CANON CITY & 
S. J. RY. CO. v.). See Case No. 2,387. 

DEPEW (HOLYOKE v.). See Case No. 6,- 
652. 



Case I^o. 3,81S. 

DEPOSIT SAV. ASS'N v. MARKS et al. 

[3 Woods, 553;^ 23 Int Rev. Ree. 241; 25 
Pittsb. Leg. J. 3.] 

Circuit Court, S. D. Georgia. .Tune Term, 1877. 

Tax ox State Baxk Notes. 

Where a state banl;, or state banking associa- 
tion, uses for circulation and pays out its own 
notes, such notes are liable to the tax of ten 
per cent, imposed by section 3412 of the Re- 
vised Statutes. ' 

By section 3412 of the Revised Statutes of 
the United States, being a re-enactment of 
the sixth section of the act of March 3, 1865 
[13 Stat 484], as amended by act of July 13. 
1866 [14 Stat 146], it is provided that every 
national banMng association, state banlr, or 
state banking association, shall pay a tax of 
ten per centum on the amount of notes of 
any person, or of any state bank or state 
banking association, used for circulation and 
paid out by them. By the agi-eed state of 
facts in this case, it appeared that the plain- 
tiff was an incorporated body, organized mi- 
der a charter granted by the general assem- 
bly of Alabama; that the plaintiff was en- 
gaged in the business of receiving deposits 
and dealing in exchanges, and in the general 
business of banking, as authorized by said 
act, and that it was a bank or banker in 
the sense and meaning of section 3407 of 
the Revised Statutes of the United States, 
and that while engaged in such business, 
and between the 11th day of October and 
13th November, 1873, the plaintiff issued a 
large amoimt of its own paper, in this form: 

Deposit Savings Association of Slobile, 

2 Alabama. 2 

Mobile, January 1st, 1873. 

Will pay to bearer 

Two Dollars 

B On return of this voucher. B 

L. C. Fry, Cashier. M. S. Foote, President 

* [Reported by Hon. William B. Woods, Cir- 
cuit .Judge, and here reprinted by permission.] 
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That tliese notes were of tlie denominations 
of one, two, three, five, ten, tn'enty and fifty 
dollars, and that it paid them ont to de- 
positors and others who offered other cm:- 
reucy or valuable consideration in exchange, 
and that dm-ing that time such papers cir- 
culated as money. Also, that the plaintiff 
was assessed by the internal revenue com- 
missioner $40,000 on the assessment list for 
November, 1873, this amount being ten per 
cent of the amount paid out by the plaintiff 
between October 11, 1873, and November 30, 
1873, The collector of internal revenue at 
Mobile, by virtue of said assessment, issued 
his warrant of distraint against the plaintiff, 
and seized the sum of $6,725.50 in money, and 
cei-tain real estate of the plaintiff, which was 
sold according to the revenue laws in such 
cases, and bid off by the United States, to 
whom a deed for said land was made aecord- 
jug to the provisions of said laws. The plain- 
tiff duly appealed, and the decision on the 
appeal sustiiined the tax and sale. 

Thos. H. Herndon and John Little Smith, 
for plaintiff. 

Geo. ai. Duskin, U. S. Atty., for defend- 
ants. 

BRADLEY, Circuit Justice. This action Is 
brought to recover back the said realestate,on 
the ground that the asse^ment, being upon 
the plaintiff's own issues of paper, was illegal, 
and that the seizui-e and sale of the lands 
were also illegal. 

It is contended by the plaintiff that there 
was another tax of one per cent, per annum 
on its own issues, and that the tax of ten 
per cent, imposed by section 3412 was in- 
tended to be imposed only upon the amount 
of the issues and paper of other banks paid 
ont by it, and used as circulation. 

We think that this interpretation is unten- 
able. The words of the law are plain and ob- 
vious, and we think the intent was equally so. 
That intent evidently was to discom'age the 
issue and use of a paper cm-rency otlier than 
that which was provided by the government, 
by the legal tender cuirency issued by it, 
and by the notes and bills of national banks. 
If a state bank were only taxed on its issues, 
as such, it would be on an entire equality 
with the national banks. But the words of 
the section are plain and unmistakable. The 
tax of ten per cent is imposed "on the amount 
of notes of any person, or of any state bank 
or state banking association used for circula- 
tion and paid out" by any bank, or banking 
association. To construe this as meaning 
notes other than its own issue would be 
to interpolate an exception in the law, which 
is not found in it, and which would tend to 
defeat its object if it were found in it The 
entire ax-gmnent to the contrary is inferential, 
and, in om* judgment, insufficient to change 
the plain meaning of the words. We do not 
think it necessary to discuss the ai-gument 
of the plaintiff in detail. We have exam- 



ined it fully, and have no doubt of the con- 
clusion to which we have come. 

Judgment must be for the defendants, with 
costs. 



Case No. 3,813. 

DEPOSIT SAV. ASS'N v. MAYER. 

[23 Int Rev. Rec. 241.] 

Circuit Court S. D. Alabama. Feb., 1876. 

Natioxaj. Banking Act — Tax ox CiiicfLATiON oP 
State Banks— C()N>Ti{tcTios of Statute. 

[1. The tax of 10 per cent., which all banks 
and banking associations, state and national, 
are required to pay **on the amount of notes of 
pay person, or of any state bank or state bank- 
ing association, used for circulation and paid 
out by them" (Rev. St. g 3412), applies to 
amount'? paid out by a state bank in its own 
previously issued notes as well as to payment.s 
in notes of persons or other state banks.] 

[2. The fact that congress, at a subsequent 
session, passed an act (approved Febniai*y IS, 
1875) imposing, in terms, upon banks, this tax 
upon their own notes, is not conclusive against 
the construction above given to tlie original 
act.] 

[3. The word "issued," as used in the act 
placing a tax of one-twelfth of one per cent, a 
month on the "average amount of circulation is- 
sued by any bank," etc. (Rev. St § 3408), 
means not only the making of the notes, but in- 
cludes also the idea of putting them out into cir- 
culation.] 

[This was an action by the Deposit Sav- 
ings Association, of Mobile, against Lou. H. 
jNIayer, collector of internal revenue, to re- 
cover taxes alleged to have been illegally 
collected.] 

It is agreed that the following are the 
facts in this case, viz.: The plaintiff is an 
incorporated body chartered and organized 
under the charter granted by the general 
assembly of Alabama, and which may be 
read as a part of the facts agreed, from the 
acts of the legislature of Alabama (Pamph. 
Laws 1SG5-6G, p. 337, No. 221), or from the 
original charter; that the plaintiff was en- 
gaged in .the business of receiving deposits 
and dealing in exchange, and in the gen- 
eral business of banking, as authorized by 
said act, and that it was a bank or banker, 
in the sense and meaning of section 3407 of 
the Revised Statutes of the United States; 
and that while engaged in such business, 
and between the eleventh day of October, 
1873, and the thirtieth day of November, 
1873, the plaintiff issued a large amount of 
its papers like the following, and of the 
denomination of 1, 2, 3, 5, 10, 20, and 50 
dollars, and that it paid them out to depos- 
itors and to others who offered other cur- 
rency or valuable consideration in exchange, 
and that during that time such papers did 
circulate as money. Also that the plaintiff 
was assessed by J. W. Douglass, commis- 
sioner of internal revenue, ?40,000 on the 
assessment list for the month of November, 
1873, this amoimt being ten per centum of 
the amount paid out by the plaintiff between 
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October 11, 1873, and November 30, 1873, as 
alleged by said J. W. Douglass, commis- 
■sioner, as aforesaid. The defendant was col- 
lector of internal revenue at Mobile, and 
as such, and in tbe discliarge of bis supposed 
•duties as sueb collector, and under and by 
virtue of the assessment made by the com- 
missioner of internal revenue, did issue his 
warrant of distraint against the plaintiff, 
^nd did seize the sum of ?G,725.50, and cer- 
tain real and personal property which is not 
■covered by the suit, and the defendant did 
deposit the said §6,725.50 into the treasury 
•of the United States. This distraint and 
seizure was made under section 3187 of the 
Bevised Statutes of the United States. It 
Is further agreed that the plaintiff duly made 
his appeal to the commissioner of the in- 
ternal revenue, according to tlie provisions 
^f law in that regard, and the regulations of 
41ie secretary of the treasury established in 
pursuance thereof, to remit, refund and pay 
Tjack said sum as erroneously or illegally as- 
sessed or as wrongfully collected, and that 
the decision of commissioner has been had 
therein as provided in section 3226 of the 
Bevised Statutes of the United States, and 
that the decision of said commissioner was 
adverse to the plaintiff. Upon these facts 
the plaintiff insists that as a matter of law 
It was not subject to said tax of ten per 
^ent on its own issues as aforesaid thus 
claimed, and that such demand, seizure, and 
conversion of its money was unauthorized 
by law, and was erroneous and wrong. The 
defendant asserts the contrary proposition, 
and it is this question of law which is sub- 
mitted for consideration and adjudication. 

Henderson & Smith, for plaintiff. 
Geo. M. Duskin, U. S. Atty. 

OPINION OF THE COURT. The facts of 
"the case appear in the agreed statement of 
the fact on file with the papers. The ques- 
tion here is the proper construction of the 
KJth section of the act of March 3, 1865 [13 
^tat. 484], as amended by the act of July 31, 
1866, and embodied in section 3412 of the 
Revised Statutes of the United States. This 
section of the act is in the following words: 
'^'Every national banking association, state 
"bank, or state banking association, shall pay 
^ tax of ten per centum on the amount of 
notes of any person, or of any state bank 
•or state banking association used for circu- 
lation, and paid out by them." It is claimed 
that under this section of the law, the plain- 
tiff, a state banking association, is not lia- 
?)le to pay this tax per centum on the 
amount of its own notes issued by it, but only 
upon the notes of persons or of banking as- 
sociations other than its own, used for cir- 
culation and paid out by it. Thus, a tax up- 
•on notes used for circulation, and by the 
terms of the statute, is placed upon the 
amount of the notes of any person, or state 
bank, or state banking association, used for 



circulation and paid out by it But it is 
claimed this does not apply to the bank's 
own notes or its own issue, and the issue of 
a bank— that is, its own notes— is a different 
thing from the notes of other banks which it 
may use and pay over its counter for circu- 
lation. 

It will be observed that the word "issue" 
or "issued" is not used in section 3412 of 
the Revised Statutes under consideration. It 
is used, however, in a previous section of 
the same chapter 8, on banks and banliers, 
and in section 3408, Rev. St., it is provided. 
"There shall be levied, collected and paid 
among other taxes," third, "a tax of one- 
twelfth of one per centum each month upon 
the average amount of cU'Culation issued by 
any bank association, corporation," etc. This, 
then, is a tax upon the circulation issued by 
a bank, and the next inquiry is, what is 
meant by the use of the word "issue"? It 
means that the bank has given origin and 
existence to the paper or notes, but it means 
more than the mere making, printing and 
signing of the notes, for this may all be 
done, and still the notes remain in the vaults 
of the bank, and never be put out "Issued," 
then, means not only the making of the 
notes, but Includes also the idea of putting 
them out into circulation, and this is to what 
the tax of one-twelfth of one per centum 
provided for in 3d subdivision of section 
3408 applies. Nor does the subsequent sec- 
tion, the one under consideration, apply to 
the same thing, that it is the ten per 
cent tax to be cumulative upon the tax 
which we have seen is placed upon the issue 
of a bank. It would- require very clear 
words to force me to the conclusion that 
such was the intention of congress, and I 
tliink these two provisions can be harmo- 
nized upon another view of the subject We 
have seen that the word "issue" or "issued" 
is not used in section 3412, which imposes 
the ten per centmn tax; that tax is, by the 
terms of tlie section, imposed upon tlie 
amount of the notes used for circulation. It 
does not deal with the question of issue at 
all; it presupposes the issue and existence 
of the notes, and imposes the tax of ten 
per centum on any bank that uses them 
for circulation. 

The question is not who issued these notes 
and put them into circulation, nor is it as 
to the conditions of then- issue, but the notes 
being in circulation, no matter from what 
som*ce, every bank that uses them for cir- 
culation and pays them out is liable to the 
tax of ten per cent on the amount so used 
and paid out But it is said that subsequent 
passing out by a bank of its own notes is 
a re-issue, and not a passing out within the 
meaning of the statute; but will any one 
say, that a re-issue is the same thing as an 
original issue, which gives life and existence 
to the notes, or is there any pretence that 
the tax imposed by the statute, upon the 
issue by any bank, is also imposed upon the 
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re-issue or upon tlie paying out of its own 
notes? Certainly not, and I therefore con- 
clude that a re-issue of notes already in ch*- 
culation is siniplj^ another name for paying 
them out. The statute evidently intended 
to resti'ain the use of such notes, and be- 
cause a, hank originally issued the notes, 
which at subsequent times it repeatedly pays 
over its counter, does it not as fully come with- 
in the spirit and meaning of the statute as 
if it paid out notes other than its own? Its 
notes belong to the classes which tlie statute 
places under the ban, as well as the notes of 
other similar associations, and if relieved 
from the tax because it pays out its own 
notes, all that would be required to avoid 
the statute would be for each bank to swap 
cuixency every night, and pay out its own 
next day. 

The congress of the United States, in the 
organization of otu- present system of bank- 
ing and cm-rency, has undertaken to provide 
a currency for the whole countfy. Its con- 
stitutional right to do this scarcely admits 
of question at this day. It follows that it 
has a right to protect that currency, and 
by so doing, protect the people from a vi- 
cious and unsound currency. The law was 
intended to remedy a supi>osed evil, and 
promote the public good; it is to be con- 
strued to effectuate the pm-pose and object 
of its enactment. It is said because that 
this plaintifE derived its right to issue these 
notes from tlie state of Alabama, and that 
if this consti'uction of the law is correct, it 
would render the right or franchise so de- 
rived worthless, and tlie suggestion is made 
that the construction of the statute, contend- 
ed for by the plaintiff, leaves a field and 
scope for its operation, and does not trench 
upon what is alleged to be dangerous ground, 
to wit, the reserved rights of the states. I 
trust that I am able to appreciate the force 
of that argument, but will not entei- upon it, 
for I think that whole qTa;?stion, at least so 
far as the points involved in this case are 
concerned, has been fully settled in the case 
of Yeazie Bank v. Fenlo (by the supreme 
court of the United States) 8 Wall. [75 U. S.] 
533. In reply to that, it is said, that the 
constitutional question only was before the 
com't, and that the question on the consti'uc- 
tion of the statute, as now made, was not 
before the court. 

This question upon the cousu-uction of tlie 
statute does not seem to have been specific- 
ally presented, but the coiu't assumed a con- 
struction as wide if not wider than that 
which I have given it. In the Case of Cli- 
quofs Champagne, 3 Wall. [70 U. S.] 144, a 
tacit recognition is equivalent to an express 
declaration. The fact that congress at sub- 
sequent sessions sought to pass and did ul- 
timately pass an act approved February 8, 
1875, which imposed in terms upon the banks 
this tax of ten per cent, upon their own notes 
used for circulation, is not conclusive against 
the construction given. This might seem to 



be regarded as going to show the intention 
of congress in the first instance. Certainly 
the question admitted of doubt, and it was- 
proper to free it from that doubt. The jury 
is instructed that under this agi'oed state of 
facts in this case defendant is entitled to a 
verdict 
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District Court, S. D. New York. June Term. 

1869. 

COXSTITUTIONAI> LaW— POWEIi OF THE PRKSIDEXT 

—Revocation- of Pakdon — Delivkky— Impuis- 

ONIICXT FOll A YeAU OR LESS. 

1. Under the constitution, and laws of tlie 
United States, a pardon must be regjii-ded as a 
deed, to the validity of which delivery is essen- 
tial. A pardon differs in that respect from a 
commission. 

2. Until a pardon is delivered, it may be re- 
voked. 

3. Under the 3d section of the act of Marcli 
3, 1SG3 (13 Stat. 500), a court of the United 
States has no right to order a pei-son wlio is 
sentenced to imprisonmeut for a period of oiio 
year or less, to be confined in any x>articular 
state prison or penitentiary. 

[Cited in Ex parte Brooks, 29 Fed. 85; Ex 
parte Waterman, 33 Fed. 31.] 

4. A prisoner was sentenced to imprisonment 
for a year at Blackwell's Island, in pursuanco 
of which the marshal delivered him into the 
custody of the keeper of the Blackwell's Island 
penitentiary: Held, that the sentence did not di- 
rect him to be imprisoned in any particular 
.state prison or penitentiaiT, and that lie wa^ 
properly delivered to the custody of the keeper of 
the Blackwell's Island penitentiary, whotlier he 
was imprisoned by virtue of the direct seiitouee- 
of the court, or by virtue of the rule of the cir- 
cuit court on the subject. 4 Blatchf. 541. 

5. Such prisoner was, under the act of con- 
gress of June 30, 1834 (4 Stat. 739), exclusively 
under the control of the officers having charge 
of such penitentiai-y. 

6. A pardon for a prisoner so imprisoned was 
mado out and signed by the outgoing president 
of the United States, on the 3d of March. 1869, 
and was transmitted on that day by the depart- 
ment of state to the marshal of the southern dis- 
trict of New York, and received by the marshal 
on the 5tli of March, and, on the 6th of March, 
the incoming president directed the secretary 
of state to order the marshal, if the prisoner had 
not been released, to consider the pardon as 
cancelled, and to retura the same, which tlie 
mai'shal did, and, on the Sth of Mai-ch, the presi- 
dent signed an order, reciting that the pardon 
had not been delivered, and ordering that the 
pardon be revoked and withdrawn; and there- 
after, on habeas corpus, directed to the warden 
of tlie penitentiaiT- the prisoner was brought 
before this court: Held, that the writ of habeas 
corpus was properly directed to the warden. 

7. As the i^ardon had never been delivered to 
the warden, it had not been delivered to the 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission- 4 Am. Law Rev». 
188, contains only a partial repoi't.] 
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prisoner, and the incoming president had the 
power to cancel it, as the president who signed 
the pardon would have had. 

Habeas corpus. 

Edwards Pierrepont, Dist. Atty., for the 
United States. 

Edwin W. Stoughton and Clarence A. Sew- 
ai'd, for petitioner. 

BLATGHFORD, DistL'ict Judge. The peti- 
tioner, iloses De Puy, represents that he is 
resti-ained of his liberty by John Fitch, war- 
den of the peuitentiaiy at Blackwell's Island, 
within the southern district of New York; 
that the said John Fitch, warden, as afore- 
said, claims to restrain the petitioner of his 
liberty, and to detain him at thfe peniten- 
tiary aforesaid, oil the following gi-ounds, 
namely, that, at the January term, 1SG9, of 
the circuit court of the United States for the 
southern disti-ict of New York, one Jacob De 
Puy and the petitioner were convicted of 
having rescued 'spirits from the custody of 
a revenue officer of the United States, in 
violation of the provisions of the internal 
revenue laws, and were sentenced as follows, 
namely, the said Jacob De Puy to imprison- 
ment for two years, and to pay a fine of six 
hundred dollars, and the petitioner to one 
year's imprisonment, and to pay a fine of 
two dollars; that, in pm*suance of said con- 
viction and sentence, the petitioner was, on 
the ISth of February, 1869, taken to the peni- 
tentiary at Blackwell's Island, aforesaid, and 
has ever since that day been, and now still 
is, there confined, imder the charge of John 
It'itch, tlie warden, as aforesaid; and that, 
on the 3d of Mai-ch, 1SG9, the president of 
the United States, in pursuance of the au- 
thority vested in him by the constitution of 
the United States, gi-anted to the said Jacob 
Dg Puy and tlie petitioner a pardon for the 
offences of which they respectively stood con- 
victed, conditioned upon the payment by 
them of their respective fines so imposed on 
them by the sentence aforesaid. A copy of 
the pardon is annexed to the petition. It is 
stated, in the petition, that tlie pardon was 
duly signed by the president, was sealed 
with the great seal of the United States, and 
was countersigned by the seci'etai'y of state, 
and was duly forwarded by mail to the mar- 
shal of the southern disti'ict of New York, 
for and on behalf of the petitioner; and the 
petition refers, in that connection, to an af- 
fidavit which is annexed to it. That affida- 
vit is made by one James jM. Nelson, and 
states, tliat, on behalf of Jacob s^nd. Moses 
De Puy, he presented a petition for their 
pardon to the president of the United States; 
that, after considering the same, the presi- 
dent endorsed on the petition a direction that 
a pardon issue, and requested him. Nelson, 
to take the petition and endorsement to the 
attorney general; and that he took the peti- 
tion to the attorney general's office, and left 
it with the attorney general, and . received 



from the attorney general a letter to the 
secretary of state. That letter, also, is au^ 
nexed to the petition. It is dated the 3d of 
March, 18G9, and is signed by the attorney 
general, and is addressed to the secretary 
of state, and states, that the attorney general 
is directed by the president to request the 
secretary of state to issue a warrant for the 
pardon of Jacob De Puy and Moses De Puy, 
with certain recitals. Nelson fm*ther states, 
that he took that letter to the office of the 
secretary of state, and obtained from that 
office a pardon, ready for signature, and took 
the pardon to the president, and obtained 
his signature thereto, and then took it to the 
office of the seci*etary of state; that the sec- 
retary of state signed it, and directed Ms 
chief clerk to have the seal ©f the United 
States attached, and to have the pardon, and 
a letter in relation to it, sent to the marshal; 
that lie. Nelson, asked the chief clerk of the 
department of state, whether he, Nelson, 
would not be permitted to take the pardon; 
that the chief clei'k said, no, that it must be 
sent to the marshal, that that was the usual 
com'se of business in such cases, and that it 
would be forwarded immediately on its be- 
ing finished; and that the pardon was subse- 
quently forwarded by the state department 
to the marshal. The petition fiu'ther states, 
that the marshal received the pai-don, by due 
com-se of mail, on the 6th of March, but did 
not deliver it to the petitioner, and, on the 
contrary, detained it; that it has been the in- 
variable custom of the executive of the Unit- 
ed States, on granting a pardon, to cause it 
to be forwarded by mail to the marshal of 
the district in wliich the prisoner is con- 
fined; that such deposit in the mail is the on- 
ly delivery recognized by the executive for 
the delivery of the pardon to the prisoner; 
that the marshal receives the same as agent 
for, and on behalf of, the prisoner, and in no 
other capacity; and that the mai'shal, in 
this case, received this pardon in compliance 
with said custom, and as the agent of the 
petitioner. The petition then alleges, that the 
petitioner, by virtue of the pardon so issued, 
was entitled to be set at liberty forthwith, 
and to be no longer restrained of his liberty, 
upon his paying the fine imposed on him by 
said sentence of conviction, and which fine, 
he states, has been duly paid by him to the 
clerk of the com*t before which he was con- 
victed. He, therefore, prays for a writ of 
habeas corpus, directed to the warden of the 
penitentiary, commanding him to produce be- 
fore this court the body of the petitioner. 

The writ was issued, and the petitioner 
was brought before the com't At the same 
time the return was made by the warden to 
the writ. In the return the warden states, 
that he produces the body of the petitioner, 
and that the cause of his imprisonment ap- 
pears by copies of two commitments aimex- 
ed to the return. The fii'st one of those com- 
mitments is an order made by the circuit 
court of tlie United States for this district, on 
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the loth of February, 1869, entitled in tlie case 
of Tlie United States t. Moses De Puy, and 
reading as follows: "On motion of tlie United 
States district attorney, ordered sentence. 
Thereupon, the court proceed to pass judgment, 
and sentence the prisoner, Moses De Puy, on 
the first count, to be imprisoned atBlaekwell's 
Island for tlie term of six months, and to 
pay a fine of one dollar, and stand com- 
mitted until paid; and, on the second count, 
to be imprisoned at Blackwell's Island for 
the term of six months and pay a fine of 
one dollar, and stand committed until paid — 
this sentence to commence on the termina- 
tion of the fii'st" The other commitment is 
a paper signed by the marshal of the United 
States for the southern district of New Torlc, 
and dated February 18th, 1869, and entitled 
in the case of The United States t. Jacob 
De Puy and jNIoses De Puy, "chai'ged with 
removing distilled spirits to other than a 
bonded warehouse." It reads as follows: 
"Jacob De Puy and Moses De Puy, defend- 
ants in the above-entitled cause, ai"e deliv- 
ei"ed by me into the custody of the keeper 
of the Blackwell's Island penitentiary, in pmr- 
suance of the statutes in such cases made 
and provided." The retiu-n fm'ther states, 
that there is annexed thereto a ti'ue copy of 
the record of the proceedings and judgment 
in the circuit court of the United States for 
this disti-ict, upon which the said Moses De 
Puy was sentenced and is now imprisoned, ba- 
inir the si me judgment tbiit is contained in the 
order before referred to, of the loth of Feb- 
ruaiy, 1869. By that record it appears, tliat 
•Tacob De Puy and Moses De Puy were in- 
dicted in the said circuit com-t. The indict- 
ment contained fom' counts, upon the first 
and second of which the petitioner, Moses 
De Puy, appears to have been convicted and 
sentenced. Those two counts are identical, 
except that the first one alleges an offence 
committed on the loth of May, 1868, and the 
second one an offence committed on the 
16th of May, 1868, the offence set forth in 
each being the same, and being set fortii in 
each in the same language— rescuing, and at- 
tempting to rescue, and aiding and assisting 
in rescuing, distilled spirits, in one case fifty 
barrels, and in the other case thirty-two 
barrels, from the custody of a revenue offi- 
cer. The record shows, that both of the 
prisoners, Jacob De Puy and Moses De Puy, 
were arraigned on this indictment on the 
26th of December, 1868, and pleaded to it 
not guilty, the indictment having been foimd 
on the loth ot December, 1S6S. On the 7th 
of January, 1869, as appears by the record, 
a trial was ordered on the indictment. On 
the 13th of January the jury found both of 
the prisoners guilty. On the 10th of Feb- 
ruary a motion for a new ti-ial, which had 
been previously made, was denied, and judg- 
ment was ordered on the verdict, and, as 
before stated, the judgment and sentence 
were passed on IMoses De Puy on the 15th 
of February. The retm'n fm'ther states, 



that the judgment and sentence have never 
been reversed, vacated or set aside, but still 
stand in full force and effect. The retm-n 
also states, that no pardon for the said of- 
fence whereof Moses De Puy stands con- 
victed and sentenced, according to the said 
record, has ever been issued or delivered to 
or for Moses De Puy, or to any one on his 
behalf. 

The pardon, of which a copy is annexed to 
the petition, bears date on the 3d of March, 
1869. It is in the fonn of letters patent, 
and commences witli these words: "Andrew 
Johnson, President of the United States of 
America, to All to Whom These Presents 
shall Oome, Greeting." It then recites, that, 
at the January term, 1869, of the United 
States circuit com't for the southern district 
of New York, Jacob De Puy and Moses De 
Puy were convicted of having rescued spirits 
from the custody of a revenue officer of the 
Unites States, in violation of the provisions 
of the internal revenue laws, and sentenced 
as follows: Jacob De Puy to imprisonment 
for two years, and to pay a fine of six 
hundred dollars, and Moses De Puy to one 
year's imprisonment, and to pay a fine of 
two dollars. It then recites the considera- 
tions which moved the president to grant 
the pardon, and states that, in consideration 
of the premises, divers other good and suffi- 
cient reasons moving him thereunto, he 
grants to the said Jacob De Puy and Moses 
De Puy a pardon for the offences of which 
they stand convicted, conditioned upon the 
payment of their said fines. The pai*don is 
signed by the president and the secretary of 
state, and beai-s the seal of tlie United 
States. 

The retm'n to the writ is traversed by the 
petitioner. The traverse states, that he de- 
nies that the judgment and sentence stand 
in full force and effect; that he denies the 
allegation, in the return, that no pai'don of 
the offence whereof he was convicted and 
sentenced, according to the record annexed 
to the return, was issued or delivered to or 
for him, or to any one on his behalf; and 
that he avera and insists tliat a pardon for 
the offence of which he was convicted has 
been Issued and delivered to him in the man- 
ner and form more fully and at large set 
forth in the petition. 

Upon the issue of fact thus joined evidence 
was put in, consisting, mainly, of statements 
admitted by both parties to be coiToct. 
Among such evidence is a certified copy, 
from the records of the department of state, 
of vrhat appears to be a record of the pardon, 
in the same words with the copy of the par- 
don that is annexed to the petition. It was 
also admitted by the disti'ict attorney, repre- 
senting the United States, that the only con- 
viction against Moses De Puy, and the only 
sentence passed upon him, were tlie convic- 
tion and sentence contained in the record at- 
tached to the retm-n. It was also admitted 
by both parties, that the original of the piu*- 
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don was sent tlirougli the mail by tlie depai-t- 
nient of state, to the marshal of the ITnited 
Stiiles for this district, enclosed in a letter, 
of which the following is a copy: "Depart- 
,nient of State, Washington, 3d of March, 
1SG9. liobert MmTay, Esq., Marshal of the 
U. S. for the Southern District .of New York. 
Sir: I transmit herewith the president's war- 
rant for the conditional pardon of Jacob and 
Moses De Puy, the receipt of which you will 
please acTcnowledge. I am, sir, your obt. ser- 
vant, F. W. Seward," It was also admitted, 
that the original pardon enclosed in that" let- 
ter was received at the office of the marshal, 
in this ciiy, on the oth of March, 1869, with 
the letter; that numbers of pardons for per- 
sons convicted in the courts of the United 
States in this district had been previously 
received by the marshal at his office, from 
the department of state, with similar letters; 
that he iisually gave or transmitted such par- 
dons to the keepers of the prisons where the 
persons pardoned were confined; and that 
such pardons were usually received by the 
marshal by mail. It was also admitted, that, 
on the Gth of ilarch, 1S69, the president, by a 
verbal order, directed the secretary of state 
to send to the marshal of the southern dis- 
trict of New York a communication in rela- 
tion to this pardon; that the secretary of 
state obeyed this verbal order, and trans- 
mitted to the marshal a telegraphic despatch, 
in the following words: "Washington, March 
6th, 1869. To Robert Murray, V, S. Marshal: 
If Jacob and Moses De Puy have not been 
released, yxm wiU regard their pardon as can- 
celled, and will retmn the same to this de- 
partment E. B. Washbume, Secretary of 
State;" that the telegraphic despatch was re- 
ceived at the office of the marshal, in this 
city, on the same day, the Gth of March; that, 
on the same day, the original pardon, which 
still remained in the hands of the marshal, 
was put by him on the way of its return to the 
state department; and that it reached the state 
department thereafter. It was also admitted, 
on the hearing, that the president thereafter 
verbally directed the secretary of stateto can- 
cel the pardon, and never gave any other or 
further direction in regard to it. It was also 
understood, on the hearing, that communica- 
tion was to be had with the department of 
state, for the pmiiose of learning what there 
was, if anything, on record there on the sub- 
ject, that had transpired after the retm-n of 
the pardon. In pursuance of such understand- 
ing, I have been furnished with a despatch 
fi'om the second assistant secretary of state 
to the district attorney, in which he says, that 
Ihore is on lile in the department of state, an 
order signed by the president, dated the 8th 
of March, 1869. stating that, whereas the 
pardons in question have not been delivered 
to, and accepted by, the said Jacob and Moses 
De Puy, or either of them, it is ordered that 
the said pardons be, and the same are, re- 
voked and withdrawn; and that nothing fm'- 
ther has taken place in regard to the matter. 
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The fact was also put in evidence, that Moses 
De Puy, on the 12th of May, 1SG9, paid to the 
clerk of the circuit com't the fine of two dol- 
lars imposed upon him by the sentence, and 
which he was required to pay as a condition 
of the pardon. 

Various questions were discussed on the 
hearing, especially the question as to the cor- 
respondence of the terms of the pai'don with 
the actual offences of* which the petitioner 
was convicted and for which he was sen- 
tenced. I do not consider it important to con- 
sider that point I assume that the pardon 
recites the offences properly. 

The main ground upon which the discharge 
of the petitioner is claimed is, that the par- 
don was dehvered to the marshal, and, being 
delivered to the marshal, was delivered to 
the petitioner; that tiie proceedings which 
took place w^ere of such a character that the 
pardon was irrevocable; that the president 
had no authority or power to control the dis- 
position to be made of the original paper in 
the hands of the marshal; and that the 
petitioner was entitled to the benefit of it, 
as a complete and full pardon. 

I have given careful consideration to the 
questions raised in regard to this branch 
of the case, and have examined the author- 
ities cited, and the statutes bearing on the 
subject, and have come to a conclusion sat- 
isfactory to. my own mind. The question is 
an important one— a question of constitu- 
tional law, as Tio the proper construction of 
the powers of the president under the con- 
stitution, in regard to pardons, and a ques- 
tion involving personal liberty; and for these 
reasons, and because I think it desirable that 
the true character of a pardon should be 
defined, I shall proceed to state, at consider- 
able length, my views on the question, and 
the only question, which, it appears to me, is 
to be determined in this case, namely, wheth- 
er this pardon was, or was not, actually de- 
livered to the petitioner, in judgment of 
law. 

It is contended, on the part of the peti- 
tioner, that, when this pardon received the 
signature of the president and the seal of 
the department of state, it was a completed 
act, and passed beyond the control of the 
president I think tiiiat is an entire mistake. 
The law undoubtedly is, that when a par- 
don is complete, there is no power to revoke 
it, any more than there is power to revoke 
any other completed act And yet the ques- 
tion still remains— when is a pardon com- 
plete? It is argued, that a pardon stands 
on the same footing as a commission; and 
the doctrine of the case of Marbury v. Madi- 
son, 1 Cranch [o TJ. S.] 137, is invoked in 
support of this view. The opinion of the 
court, in the case of Marbury v. Madison, 
was delivered in 1803, by Chief Justice Mar- 
shall, the same judge who, afterwards, in 
1833, delivered the opinion of the same court, 
in the case of TT. S. v. Wilson, 7 Pet [32 U. 
S.] 150. In the case of Marbury v. Madison, 
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the president of tbe United States had nom- 
inated Jlarbury to the senate, for its advice 
and consent, to he appointed to the office of 
a justice of the peace of the District of 
Cohimbla. The senate advised and consent- 
ed to the appointment The president sign- 
ed the commission appointing Marbury to 
he such officer, and the seal of the United 
States was, in due form, affixed to it by 
the secretary of state.' Application was made 
to the secretary of state to deliver the com- 
mission to JMarbury. It was not delivered, 
but was withheld. On that state of facts, 
tlie question came before the supreme court, 
as to whether Marbury was entitled to have 
his commission delivered to him, on the 
view that the delivery was a purely ministe- 
rial act, or whether tbere was any power 
on the part of the president, or of the sec- 
retary of state, to control the commission. 
The chief justice, in his opinion in the case, 
uses this language: "In order to determine 
whether he is entitled to this commission, 
it becomes necessary to inquire whether he 
has been appointed to the office. For, if he 
has been appointed, the law continues him 
in office for five years, and he is entitled to 
the possession of those evidences of office, 
which, being completed, became his prop- 
erty," He then shows, that the constitution 
and laws contemplate, in regard to offices, 
three distinct operations: 1st The nomina- 
tion, which "is tiie sole act of the president, 
and is completely- voluntary;" 2d. The ap- 
pointment, which "is also the act of the 
president, and is also a voluntary act, 
though it can only be performed by and 
with the advice and consent of the senate;" 
:>d. The commission. He then states, that, 
in the case before the coux-t at that time, 
the appointment was made by the president, 
by and with the advice and consent of the 
.senate, and was evidenced by no act but 
the commission itself; that the appointment, 
being the sole act of the presiden't, was com- 
pletely evidenced, when it was shown that the 
president had done eveiTthing to be per- 
formed by him; and that, even if the com- 
mission, instead of being evidence of an ap- 
pointment, should be considered as con- 
stituting the appointment itself, still, the 
appointment would be made when the last 
act to be done by the president was perform- 
ed, or. at farthest, when the commission 
was complete; that the last act to be done 
by the president was the signature of the 
commission; that he had then acted on the 
advice and consent of the senate to his own 
nomination; that the time for deliberation 
had then passed, and the president had de- 
cided; that his judgment on the advice and 
consent of the senate, concurring with his 
nomination, had been made, and the officer 
was appointed; that the appointment was 
evidenced by an open and unequivocal act; 
that tliis act, being the last act required 
from the person making it. necessarily ex- 
cluded the idea of its being, so far as re- 



spected the appointment, an inchoate and 
incomplete transaction; that the power of 
appointment was exercised wiien tlie last act 
required from the person possessing the 
power had been performed; and that the 
last act was the signature of tlie commis- 
sion. He then goes on to say, that, when the 
seal was affixed, if the affixing of the seal 
was to be considered as nocessaiy to the 
validitj' of the commission, the appointment 
was made, no farther act remaining to be 
performed on the part of the government. 
He then proceeds to consider the argument 
that was urged in reference to a commission 
— that it was like a deed, to the validity of 
which deliverj'^ was essential — and says: "It 
has been conjectured that the commission 
may have been assimilated to a deed, to the 
validitj' of which delivery is essential." On 
this subject he comes to the conclusion, 
that, if the act of delivery was necessai-y to 
give validity to the commission, it was de- 
livered when it was executed and given to 
the secretary' of state for the purpose of be- 
ing sealed, recorded, and transmitted to the 
part}'. But he holds that, in the case of a 
commission, a formal delivery to the person 
is not among the solemnities required as evi- 
dences of the validitj' of the instrument, and 
that only the sign manual of the president, 
and the seal of the United States, are those 
solemnities. He thus expressly puts a com- 
mission, as evidence of an appointment hav- 
ing been made to an office by the president 
and senate, on a totally different ground 
from an instrument which requires delivery, 
and holds that when the appointment is 
made by the president, by and with the ad- 
vice and consent of the senate, and the presi- 
dent has signed tlie commission, and the 
seal of the United States has been affixed to 
it the president has done everything that 
he has any right to do in the premises; that 
his power then ceases; and that a delivery 
of the commission is not essential to the va- 
lidity of the appointment He then saj's: 
"If the transmission of a commission be not 
considered as necessary to give validity to 
an appointment still less is its acceptance." 
Ho illustrates this view by the fact, that 
when a person appointed to any office re- 
fuses to accept it, the successor is nominat- 
ed in the place of the person who has de- 
clined to accept and not in the i)Iace of the 
person who had been previously in office, 
and had created the original vacancy. 

I have gone thus, at some length, into the 
views of the chief justice, in the case of 
Marbm-y v. iNIadison [supra], for the purpose 
of showing, in conti-ast with those views on 
the subject of an appointment and a commis- 
sion, that the same judge, in the same court 
in delivering the judgment of the com't, in 
the case of U. S. v. Wilson [supra], placed 
a pardon by the president on a totally differ- 
ent footing from that on which a commission 
vras placed, in the case of Marbury v. Madi- 
son. In U. S. V. Wilson, the chief justice 
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«ays: "A pardon is an act of grace, proceed- 
ing from tile power entrusted with tlae execu- 
tion of the laws, which exempts the individ- 
ual on whom it is bestowed from the punish- 
ment the law inflicts for a crime he has 
-committed. It is the private, though official, 
4ict of the executive magistx-ate, delivered to 
\he individual for whose henefit it Is intend- 
-ed. * * * A pardon is a deed, to the 
validity of which delivery is essential, and 
delivery is not complete witliout acceptance." 
In the case of Marhury v. Madison, it was 
held, that a commission was not a deed, or 
-assimilated to a deed, and that delivery was 
not essential to its validity. -The two in- 
sti'uments are thus placed in as direct antag- 
-onism, on the q^uestion of the necessity of a 
•delivery, as it is possible for the same com-t, 
speaking through the same distinguished ju- 
rist, to place two matters. It is manifest, 
1:herefore, that, under the constitution and 
laws of the United States, a pardon must be 
a-egarded as a deed, to the validity of which 
deliveiy is essential. It is, also, apparent, 
tliat the decision in the case of Slarbury v. 
Madison furnishes no support to the views 
urged on the part of the petitioner. 

The only question in this case is, whether 
this pai'don was delivered, in the sense of 
the law, to tlie petitionei-, or to any person 
for him. All that was done in regard to the 
pardon was, that the secretary of state trans- 
mitted it to the marshal, with a letter, stat- 
ing: 'T transmit herewith the president's 
warrant for the conditional pardon of Jacob 
and Moses De Puy, the receipt of which 
^'ou will please acknowledge." In the case 
of Com. V. Halloway; 44 Pa. St 210, a habeas 
corpus was issued to bring up the body of 
41 prisoner who claimed to have been par- 
doned. The case was one before the full 
bench of the supreme court of Pennsylvania, 
the opinion of the coiu-t being delivered by 
-Chief Justice Lowrie. In the opinion, the 
■<;hief justice says: "There are charters or 
patents for new inventions, for lauds, for 
gi'ants of corporate privileges, and as com- 
missioners of public affairs, as well as those 
-of pardons; and, though all these have a 
strong likeness as to their form, and to the 
source whence tliey immediately proceed, yet 
tliey have also som(i marked points of unlike- 
ness that warn us to be cautious about con- 
foimding the rules tliat belong to any one 
"Icind with those of another. We notice here 
only the distinction that is important for this 
case. With us, those that relate to new in- 
ventions, to lands, to corporate privileges, 
.and to offices, are usually only the last stop 
in the process by which certain rights be- 
•come completely vested; and, when all pre- 
liminary steps are regular and complete, tliis 
last step becomes a mere ministerial (hity, 
■definitely prescribed "by law, and the claim- 
ant has a right to demand that it shall be 
taken, because he has performed all the con- 
ditions upon which the law has made his 
.title to it to dei>end." That was the case in 



Mai'bm*y v. Madison, where the last step— 
the delivery of the commission— was a mere 
ministerial duty, the right to the office hav- 
ing previously become a vested right. He 
then goes on to say: "But charters of par- 
don are entirely different from these, in the 
conditions on which they depend; for, (not 
to speak of those which ai-e issued in pursu- 
ance of promises, by proclamation or other- 
wise, of executive clemency,) they axe for- 
warded on mere grace, and not at all on 
preliminary steps that fm-nish legal merits 
or a legal title, to them. The intention of the 
executive to gi-ant a pardon can have no le- 
gal force until carried into completed act. 
And his instructions to his proper officers, 
and their work in pursuance of his instruc- 
tions, are only the means by which he em- 
bodies his intentions into the completed act, 
and have no force out of the executive 
sphere imtil thus completed, though the 
com:ts may, when the intention is satisfac- 
torily shown, suspend further proceedings, in 
expectation of the actual pardon, as has been 
sometimes done in England. The completed 
act is the charter of pardon and delivered. 
This is the only step that gives titie to a 
pardon. Until delivery, all that may have 
been done is mere matter of intended favor, 
and may be cancelled, to accord with a 
change of intention." He then discusses the 
question— "Was this pardon delivered?" It 
appeared that it had come to the hands of 
the warden of the prison; and the court 
says, that, "by usage, its delivery to the 
warden is prima facie equivalent to deliveiy, 
or is a consti'uctive delivery, to the prisoner; 
but it is open to be proved no deliveiy, by 
showing circumstances that are inconsistent 
with the intention to deliver it" 

In the present ease, the petitioner was in 
the penitentiary on Blackwell's Island, under 
a sentence which directed him to be impris- 
oned at Blackwell's Island, in pursuance of 
which tlie marshal, by a written paper, de- 
livered him into the custody of the keepei* 
of such penitentiary. By the 3d section of 
the act of March 3, 1863 (13 Stat. uOO), it is 
provided, "that in every case where any per- 
son convicted of any offence against the 
United States shall be sentenced to imin'is- 
onment for a period longer than one yeai', if 
shall be lawful for the com-t by which the 
sentence is passed, to order the same to be 
executed in any state prison or penitentiaiy 
within the district or state where such com't 
is held, the use of which prison or peni- 
tentiaiy is allowed by the legislature of such 
state for such pm'poses; and the expenses 
attendant upon the execution of such sen- 
tence shall be paid by the United States." 
Under tiiat provision of law, a court of the 
United States has no right to order a per- 
son who is sentenced to imprisonment for 
a period of one year, or less, to be confined 
in any particular state prison or penitentiary. 
The sentence in the case of tiie petitioner be- 
ing, talcing together the two terms of six 
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months each, not longer than one year, tlie 
court had no right to order the petitioner to 
be imprisoned in any particular state prison 
or penitentiary. Kor does the sentence, in 
terms, order him to be imprisoned in any par- 
ticular state prison or penitentiary. It mere- 
ly orders him to be imprisoned at Black- 
well's Island. In pursuance of that order, 
the marshal delivered him into the custody 
oJf the keeper of the Blackwell's Island peni- 
tentiary. By a rule made by the circuit 
com*t for this district, on the 4th of March, 
1840 (4 Blatchf. 541), it is provided, that, in 
all cases in vrhich persons convicted of of- 
fences against the statutes of the United 
States, shall be sentenced to imprisonment, 
and the sentence shall not also specify that 
the partj' shall be kept at luird labor, it shall 
be the duty of the mai*shal to cause such 
party to be imprisoned in any one of the 
prisons within the city and countj' of Xew 
York, which he may select for the purpose. 
Xow, in this case, whether the sentence 
which orders the petitioner to be imprisoned 
at Blackwell's Island, be considered as a 
sentence that he be imprisoned in the peni- 
tentiary at Blackwell's Island, or whether 
the portion, of the sentence which refers to 
Blackwell's Island be considei*ed as smrplus- 
age, or as void, so that the case would fall 
imder the rule of court, of March, 1840, the 
sentence not specifying that the petitioner 
shall be kept at hard labor, and the mar- 
shal having had a right to cause the peti- 
tioner to be imprisoned in any one of the 
prisons within the city and county of New 
York, which he should choose to select for 
the pm'pose, and the penitentiary at Black- 
well's Island being witliin the citj' and coun- 
ty of New York— in either view, the peti- 
tioner was properly imprisoned in the peni- 
'tentiary at Blackwell's Island. Whether he 
was to be imprisoned there hy virtue of the 
direct sentence of the court, or whether he 
was to be imprisoned there under the rule 
of court, of March, lS4f>, the marshal acted 
properly in delivering him into the custody 
of the keeper of the Blackwell's Island peni- 
tentiary. 

There is also an act of congress, passed on 
the 30th of June, 1834 (4 Stat 739), which 
provides, "that, whenever any criminal, con- 
victed of any offence against the United 
States, shall be imprisoned, in pm-suance of 
such conviction, and of the sentence thereup- 
on, in the prison or penitentiary of any state 
or territory, such criminal shall, in all re- 
spects, be subject to the same discipline and 
treatment as convicts sentenced by the 
com'ts of the state or territory in which such 
prison or penitentiary is situated; and, while 
so conlined therein, shall also be exclusively 
under the control of the officers having 
charge of the same, under the laws of the 
said state or territory." The petitioner being 
lawfully in the penitentiary at Blackwell's 
Island, in any view, in pursuance of his con- 
viction and sentence, he was, by virtue of 



the act of 1834, exclusively under tie con- 
trol of the officei'S having chai'ge of such, 
penitentiary, under the laws of the state. 
So long as this delivery into the custody of 
the warden of the penitentiary remained in 
force, the marshal had no control over the- 
petitioner, and no power to remove him from 
tlie penitentiary. The writ of habeas corpus, 
in this case, was, therefore, properly direct- 
ed to the warden of the penitentiary, because 
the petitioner was, by virtae of the act of 
1S34, exclusively under the conti'ol of such, 
warden. Under that state of facts, the ques- 
tion arises, whether, when a prisoner is ex- 
clusively under the control of the warden 
of a prison— even though it may not be nec- 
essary to deliver a pardon to the in'isouer 
himself, and even though the delivery of a 
pardon to the warden of the prison, who has 
the exclusive custody and eonti-ol of the 
prisoner, may be equivalent to a delivery to 
the prisoner— whether a deliverj- of a par- 
don to any other person, before it reaches 
the warden of the prison, is equivalent to a 
delivery to the warden of the prison. This 
question must be answered in the negative, 
not only on general principles, but on the- 
evidence in this case. It appears, that the^ 
marshal usually gave or transmitted the par- 
dons which he received from the department 
of the state, to the keepers of the prisons 
where the prisoners pardoned were confined. 
Why were the pardons sent to the keepers 
of the prisons? Undoubtedly, because, un- 
der the act of 1834, the prisoners were and 
are in the custody of the keepers of the pris- 
ons, and not in the custody of the mai'shal. 
The marshal, having no power to take a 
prisoner out of prison, cannot go to the pris- 
on with a pardon and take the prisonei- out, 
retaining the pardon himself; and the fact, 
that the marshal has always been in the 
habit of giving or sending pardons to the 
keepers of prisons, serves to show conclu- 
sively that the delivery of a pardon, in or- 
dra: to be effective, must be, at least, a do- 
livery to the Keeper of the prison. 

The marshal was, in this case, no more 
than the messenger of the president. If the 
president had sent the pardon by a special 
messenger, and had directed him to go to 
the warden of the Blaclcwell's Island peni- 
tentiary, and to deliver the pai'don to him, 
and had despatched the messenger on his 
way, it cannot be questioned that the pj-osi- 
dent could, by a telegraphic despatch, or any 
other communication, to the messenger, 
while on his way, have lawfully directed the 
messenger not to deliver the pardon to the 
warden. If the president can arrest the mis- 
sion of the messenger when the inessenger 
has departed but ten feet from the door of 
the presidential mansion, he can arrest such 
mission at any lime before the messenger 
delivers the pardon to the warden of the 
prison. 

No question arises, in this case, concerning 
any right or power, on the part of tlie presi- 
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dent, to revoke or recall a completed pardon. 
In the language of CMef Justice Lowrle, be- 
fore cited, "the completed act is the charter 
of pardon and delivered. This is the one 
and only step that gives title to a pardon. 
Until delivery, all that may have been done 
is mere matter of intended favor, and may 
be cancelled, to accord with a change of in- 
tention." 

The point urged, on behalf of the petition- 
.er, that the pardon was signed by President 
Johnson, and was sealed during his admin- 
istration of the executive office, and that the 
order to the mai-slial to retm-n the pai-don 
to the department of state was made by his 
successor, President Grant, is of no force. 
The office of president did not die when 
President Johnson gave place to President 
Grant The power of pardon is conferred by 
the constitution upon the office of president 
The president who signed the pardon in this 
case would have had precisely the same right 
which I think his successor had, to arrest 
the pai'don before it was delivered to the 
warden of the prison; and the successor had 
the same right in that respect as his prede- 
cessor would have had. I place my decision, 
in this case, solely on the ground that there 
never was any delivery of the pardon to 
the petitioner, or to any one for him. There 
never was any completed pardon. It has not 
been contended, on the pai-t of the United 
States, that the president has power to an- 
nul, or withdraw, or cancel a completed par- 
don. 

In connection with the fact that the par- 
don was never delivered to the petitioner, 
or to any one for him, there is one circum- 
stance that is worthy of observation, and 
that is, that Xelson, the person who went 
to "Washington to procure this pardon, asked 
to have it delivered to him, and was refused, 
it being stated to him by the chief clerk of 
the department of state, that the pardon 
must be sent to the marshal. That was 
equivalent to a declaration by the executive 
authority of the United States, that the bene- 
fit of a locus penitentiae was claimed. If 
the pardon had been delivered to Nelson, for 
the petitioner, the case might, perhaps, have 
been difCerent. I do not say that it would; 
but the circumstance tliat a request to de- 
liver the pardon to a person claiming to be 
the agent of the petitioner was refused. Is 
worthy of consideration. The executive au- 
thority plainly said to Nelson, that it would 
not ti'ansmit this pardon by him, as the mes- 
senger of the petitioner, but would trans- 
mit it by its own messenger. 

Upon the ground that there was no deliv- 
ery of the pardon in this case to the peti- 
tionei", or to any one for him, or to the wai"- 
den of the prison, who, by act of congress, 
had the exclusive control and custody of the 
petitioner, I hold that the petitioner is not 
entitled to be discharged, and that he must 
be remanded to the custody of the warden 
of the penitentiary at Blackwell's Island. 

7F15D.CAS. — 33 
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In re DERBY. 
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Disti'ict Court, S. D. New York. Nov. Term, 

1872. 
BANKitui'TCT—JumsDiCTiox — Ikpakt— Ratifica- 

TIOX. 

1. Infants, in respect to their general con- 
tracts, are not embraced within the provisions 
of the bankruptcy act [of 1867 (.14 Stat. 517)], 
as subjects of either voluntary or involuntary 
bankruptcy. 

2. On the 7th of December, 1871, a petition in 
involuntary bankruptcy against D. was filed by 
S., who allied, as the act of bankruptcy, the 
making by D. of a chattel mortgage to B. A. 
& "W., on November 14tli, 1871, he being then 
insolvent. D. was adjudged a bankrupt, and an 
assignee was appointed. On the 1st of Decem- 
ber, 1871, an action was commenced in a state 
court by P., as guardian ad litem of D., as an in- 
fant, against B. A. & W., to recover for an al- 
leged conversion by them of the goods covered 
by the chattel mortgage. The assignee in bank- 
ruptcy, after his appointment, filed a bill in eq- 
uity against B. A. & W. to recover for the al- 
leged conversion of the same goods. Thereupon 
B. A. & "W., in April, 1872, filed a petition in the 
bankruptcy court, praying *that the adjudica- 
tion of bankruptcy against D. might be set aside, 
alleging, among other things, that D. was an 
infant when the petition was filed against him, 
which fact was, on a reference, established to 
be true. On the hearing, D.. who had now be- 
come of age, presented a petition praying, among 
other things, for the confirmation of the bank- 
ruptcy proceedings against him: Held, that B. 
A. & "W. were in a position to entitle them to 
ask the interposition of this court to vacate the 
adjudication. 

[Cited in Re Hatje. Case No. 6,21 .^i; Re Aus- 
tin. Id. 662: Re Jonas, Id. 7,442; Re Don- 
nelly, 5 Fed. 786J 

3. As D. was an infant at the time of the fil- 
ing of the petition, the court had no jurisdiction 
to make the adjudication. 

[Cited in Re Bergeron, Case No. 1,342.] 

4. The petition filed by D., after he came of 
age, for a confirmation of the bankruptcy pro- 
ceedings, could not give the court jurisdiction. 

5. As D. was an infant, the giving of the 
mortgage to B. A. & W. was not an act of 
bankruptcy, because it was not an absolute 
transfer, but was subject to his election to affirm 
or disatfirm it when he came of age. 

6. The adjudication, and all the proceedings 
had thereupon, must be vacated. 

[In bankruptcy. In the matter of Walter S. 
Derby.] 

Samuel Brown, for Barton, Alexander & 
Waller. 
Levi Gray, for Stevens and assignee. 



BLATOHFORD, District Judge. On the 
7tli of December, 1871, Frederick Stevens 
filed in this com't a petition in involuntai*y 
bankruptcy against Walter S. Derby. The 
debt set forth in the petition was alleged to 
be for goods sold to Derby in October and 
November, 1871. The act of bankruptcy al- 
leged was the execution by Derby, while in- 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by i>ermiss!on. 6 Alb. Ijaw J. 
^2, contains only a partial report] 
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solvent, on the 14tli of November, 1871, to 
the firm of Barton, Alexander & Waller, of a 
chattel mortgage, to secmre a claim of $2,100, 
payable on demand, of his entire stock of 
goods and the fixtm-es in his store, with in- 
tent to give a preference to them, of which 
mortgaged property, it was alleged, they 
took possession three days afterwards. On 
the petition, an order to show cause was 
issued, returnable December 16th, 1871. On 
proof of the service of the order and of a 
copy of the petition on Derby on the 9th of 
December, 1871, an adjudication of bank- 
ruptcy was made against him on the 18th of 
December, 1871, to which day the matter 
had been adjourned. The proof of service 
was to the effect that the person maldng it 
went to the dwelling-house which was the 
■ last and usual place of abode of Derby in 
this district, and rang the door beU; that a 
woman of mature age came to the door, who 
appeared to be, and acted as if she was, 
mistress of the house; that the person in- 
quired for Dei-by by his full name; that she 
answered that he was not in, and declined to 
give any further information concerning 
him; and that the person then delivered to 
and left with her a copy of the petition and 
of the order, and stated to her that they 
were for Derby, Neither on the return day, 
nor on the adjourned day, did Derby appear, 
although called in open com*t, and the court 
was not advised that he was not of fuU age. 
The case was referred to a register, and a 
warrant was issued, and Frederick Dods- 
worth was elected assignee. 

On the 5th of April, 1872, the said Barton, 
Alexander & Waller filed in this court a pe- 
tition setting forth the execution of the mort- 
gage to them by Derby, on a part of his 
stock, to secm:e §2,199.40, due for the pur- 
chase money of the greater portion of the 
mortgaged goods; that the mortgage was 
not taken in violation of the bankruptcy act, 
or to obtain a preference; that, on the 27th 
of November, 1871, Derby carried away and 
converted to his own use all his stock and 
goods, except some show cases and rubbish, 
which rubbish the petitioners afterwards 
sold under their mortgage, but realized noth- 
ing above expenses of sale; that, on the 
1st of December, 1871, one Purdy, as guard- 
ian ad litem of Derby, as an infant, ap- 
pointed by a state court on the 29th of No- 
vember, 1871, brought a suit in that court 
against the petitioners, to recover $4,000, as 
damages for the alleged conversion by them 
of the goods covered by the mortgage, claim- 
ing that the mortgage was void by reason 
of the infancy of Derby; and tliat said canse 
proceeded to an issue on the 12th of March, 
1872, by complaint, answer, and reply, and 
was still pending. The petition then sets 
forth the filing of the petition in bankruptcy, 
and the issuing of the order to show cause, 
and alleges that said order was not left at 
the last or usual place of residence of Derby; 
that Derby did not reside, at the time, at the 



house where it was left; that the parly serv- 
ing it was so informed; that it did not come 
into the possession of Derby; that he did not 
appear in the bankruptcy proceedings, either 
in person or by attorney or guardian; that 
the claim of the petitioners against him 
amoimts to more than two thirds of his en- 
tire indebtedness; that, at the meeting of 
creditors to elect an assignee, the petitioners 
were not allowed to vote; that the petition- 
ers then and there filed with the register, 
and gave to the creditors, notice of the al- 
leged infancy of Derby; that they after- 
wards served on the assignee notice of such 
alleged infancy, and of the pendency of such 
suit in the state court; that thereafter, tlie 
said assignee filed in this court a bill in 
equity against the petitioners, claiming to 
recover from them $5,000, as damages for 
the alleged conversion of the same goods in- 
volved in the suit in the state court; that the 
petitionei-s have made everj' effort to find 
Derby, but have been unable to communicate 
with him or to discover the property; that, 
during the dealings of the petitioners with 
Derby, he was held out to them as, and they 
believed him to be, a person of full age; that 
in fact, he was, and still now continues to 
be, an infant, under the age of twenty-one 
years, and incapable of contracting a debt 
or legal obligation; that Stevens never had 
a demand against him capable of being en- 
forced at law, and the alleged debt to Ste- 
vens, on which the adjudication rested, was 
not a legal debt; that, by reason of such in- 
fancy, the said adjudication is void, as 
against the petitioners; and that the rights 
of the petitioners are prejudiced by the said 
adjudication, as they are subjected to two 
separate suits for one cause of action. They 
pray that the adjudication and the proceed- 
ings thereon be vacated, and the assignee be 
enjoined from prosecuting his suit 

On such petition and afiidavits annexed to 
it, and on the proceedings herein, an order 
was made requiring Stevens and the assignee 
to show cause why tlie adjudication and pro- 
ceedings had thereupon should not be vacated, 
on the ground that, at the time of the adju- 
dication, Derby was an infant, and staying, 
in the meantime, all proceedings in the suit 
by the assignee. In answer, Stevens and the 
assignee set foxth, by affidavit, that the sale 
of goods by Stevens to Derby, on credit, was 
made on the recommendation of the petition- 
ers as to Derby's financial condition; that a 
few days after such sale, the petitioners, by 
threats of legal proceedings, procured the 
mortgage which covered the goods so sold by 
Stevens to Derby; that Derby is a married 
man, and has been in business for himself for 
sevei*al years, and is over twenty-one years 
of age; that the petitioners have never proved 
any claim in bankruptcy, as creditors of Der- 
by; that the house where the petition and or- 
der were left was the last and usual and 
known place of residence of Derby in New 
York; that Derby knew of the pendency of 
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tlie banlaaiptcy proceedings from tlieir com- 
mencement; and that, on the 5th of March, 
1S72, a final order was entered in the suit in 
the state court, enjoining Derby from further 
prosecuting it, and authorizing the assignee, 
as such, to he substituted as plaintiff in it, 
and to prosecute it for the benefit of the cred- 
itors of Derby, but the assignee has no in- 
tention of so doing, and intends to rely on his 
suit in this com't. 

The question of tibie actual infancy of Derby 
at the time of the adjudication, being in doubt, 
the court made an order for the taking of 
proof before a refej-ee, as to the age of Derby 
at the date of the adjudication. Such proof 
Is now before the com't, and the motion to 
vacjite the adjudication has been heard. It 
clearly appears that Derby did not reach the 
age of twenty-one years until the 14th of 
May, 1S72. 

On the hearing, Derby presented to the court 
a, petition, verified by him on the 1st of Jime, 
1872, and of which a copy was served on the 
attorneys for the petitioners on the 10th of 
June, 1872, setting forth that he resided, for 
six months immediately preceding the filing 
of the petition to Stevens, in this district, and 
had continued to reside there, and now re- 
sides there; that he was owing debts at the 
time of filing said petition, and is now owing 
•debts, which he is imable to pay, to an amount 
exceeding §300; that he was indebted, at the 
time of filmg said petition, to Stevens, in the 
sum mentioned in said petition, and to three 
other creditors, whom he names, in sums 
which he names, the aggregate of the four 
being §895.01; that at the time of contracting 
such debts he was a minor, but was engaged 
in business on his own account; that said 
debts were just, and were contracted in good 
faith, and would have been paid long since 
had not Barton, Alexander & Waller, on the 
17th of November, 3871, wrongfully seized his 
entire stock of goods, of the value of about 
^5,000, and converted the same to their own 
use, and thereby broken up his business, and 
deprived him of the means of paying his just 
debts; that he arrived at the age of twenty- 
one years on the 14th of May, 1872; that he 
now ratifies and confirms the said foxir debts 
{naming them, but not including that to Bar- 
ton, Alexander & Waller), and also ratifies 
and confii'ms the proceedings in bankruptcy 
herein, and the adjudication and proceedings 
thereunder; that lie has been and is willing 
to surrender his estate and effects for the 
benefit of his said creditors, and desires to 
obtain the benefit of the bankruptcy act; 
that the said f om* creditors are all the credit- 
ors who have proved claims against him in 
the bankruptcy proceedings; and that he has 
no property except that which was taken pos- 
session of by Barton, Alexander & Waller, 
and had no other property at the time the 
petition of Stevens was filed. He therefore 
j)rays that the proceedings in bankruptcy, 
'Commenced on the petition of Stevens, may 
^1)6 continued, perfected and carried through, 



and that he may be decreefl to have a dis- 
charge from his debts. 

In answer to this petition of Derby, it is 
stated, on the part of Barton, Alexander & 
Waller, by afiidavlt, that they did not take 
possession of the goods of Derby, but that 
Derby, on the 17th of November, 1871, be- 
fore daybreak, cai-ted away from his store 
his entire movable stock, leaving only the' 
fixtures and some rubbish, and has ever since 
retained said goods and concealed himself 
from said firm; and that the removal of the 
goods took place in the presence of three 
policemen, who knew Derby, and did not in- 
terfere because they knew him to be the pro- 
prietor of the store. 

On tiie part of Barton, Alexander & Waller, 
it is contended, that, as Derby was an infant 
when he conti'acted the debt to Stevens, there 
was no provable debt due to Stevens at the 
time of the adjudication, and the proceed- 
ings in banltruptcy were unauthorized; that 
the mortgage to Barton, Alexander & Waller 
was void because of the infancy of Derby at 
the time it was given, and, therefore, Derby 
committed no act of banliruptcy by giving it; 
that Derby, by the suit in the state court, 
which is still pending, repudiated the mort- 
gage; that he still repudiates it and the debt 
secm'ed by it, by disowning it in his petition, 
and not therein ratifying and confirming it; 
that, as no titie passed to Barton, Alexander 
& Waller by the mortgage, they obtained 
thereby no preference; that the petition mere- 
ly ratifies the four claims proven dm-ing the 
infancy of Derby, for the purpose of a dis- 
charge therefrom, and such ratification does 
not amount to a promise, since he became of 
age, to pay such debts, so as to create a lia- 
bility therefor, on which smts could be 
brought; that the claim of Barton, Alexander 
& Waller is as just and fair a claim as any 
one of the other four; tiiat the adjudication 
was void on the grounds, (1) that there was 
no debt due to Stevens at the time of the 
adjudication; (2) that the act of bankruptcy 
alleged in the petition of Stevens was not 
committed; (3j and that the com't obtained 
no jurisdiction of the pei'son of Derby; that 
the void adjudication cannot be rendered 
valid by any subsctiuent consent or ratifica- 
tion by Derby; and that Derby, if he wishes 
to become a banltnipt, must now petition in 
the usual way. 

On the part of the assignee and of Stevens, 
it is urged, that, if these proceedings are dis- 
missed, aU remedy against Barton, Alexander 
& Waller, under proceedings in banlvruptcy, 
is, by lapse of time, gone; that, if necessary, 
the proceedings should be allowed to be 
amended, by having a guardian ad litem ap- 
pointed for Derby nunc pro tunc; and that 
there is nothing in, the language of the bank- 
ruptcy act of 1807 that forbids its application 
to an infant, and its language is broad enough 
to cover the case of an infant. 

I entertain no doubt that Barton, Alex- 
ander & Waller are in a position to entitie 
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them to ask the intei-position of this court to 
vacate the adjudication. The fact of the 
pendency of the suit in this court brought by 
the assignee against tiiem, and the fact that 
they are as fully creditors of Derby as are 
those who have proved their debts against 
him, except in the particular that they have 
not formally proved their debt, give them an 
interest to protect, -wliieh brings them within 
the principles laid down in Re Boston, H. 
& E. R. Co. [Case No. 1,677], and demands 
that the court should, at their instance, in- 
quire whether the adjudication in this case 
can be sustained. 

The word "infant" or "minor" is not found 
in the banliruptcy act. The* language of the 
39th section, "any person residing and owing 
debts as aforesaid," which refers to the lltb 
section, and the language of the 11th section, 
"any person residing within the jm'isdiction 
of the United States," is broad enough to ia- 
dude an infant. So, the language of the 
103d section of the insolvency law of Massa- 
chusetts (Gen. St. Mass. 1860, c. 118), author- 
izes involuntary proceedings against "any i er- 
son," not mentioning infants by words of in- 
clusion or exclusion. In the case of Farris v. 
Richai'dson, 6 Allen, 118, a minor had been 
put into insoh'ency by some of his creditors, 
by default, on a notice left at his last and 
usual place of abode, it not being made known 
to the jud^e of insolvency that he was a 
minor. He had obtained credit from the 
petitioning creditors on the sti'ength of repre- 
sentations that he was of full age. A creditor 
of his, who held promissory notes of his, and 
had attached his property thereon, before 
the insolvencj'^ proceedings were commenced, 
brought a bill of equity, to restrain such pro- 
ceedings against the judge, the messenger and 
the petitioning creditors. The com't held the 
proceedings to be void, on the groimd that 
they had been prosecuted without the ap- 
pointment of any guardian ad litem for the 
infant. It says: "In the absence of any ex- 
press legislative enactment, or some dear 
implication arising from an existing provision 
of lais', we cannot sanction proceedings in 
their natm-e judicial, which involve so wide 
a departure from the principles and practice 
on which civil suits against infants are uni- 
formly conducted in courts of law." But it 
abstains from deciding whether the provisions 
of the insolvent laws of" ^Massachusetts were 
at all applicable to infants, even when duly 
represented by a prochein ami or a guardian 
ad litem. It suggests, however, that there is 
fair reason to doubt whether the legislatm;e 
Intended to include infants among those en- 
titled to the benefit of, or subject to the du- 
ties and limitations created by, the insolvent 
laws. 

It cannot be doubtful t^iat an adjudication 
against an infant who does not appear by a 
guardian ad litem, cannot be upheld. It is an 
adjudication against a person wh.o has no 
legal existence, so as to be proceeded against 
ia a court as if he were of fuU age. He is 



called upon to show cause, when he cannot, 
by himself, be heai-d to do so. 

It is supposed, however, that this is a mat- 
ter personal to the infant, and that the de- 
fect is cured, if the infant, after he becomes 
of age, comes into court and waives the ir- 
regularity by ratifying the proceeding; or, 
that the defect may be cm*ed by the action 
of the com*t now, xmder such ratification, in 
appointing a guardian ad litem for the infant, 
for the time of his infancy, nunc pro time, as 
of Uie return day of the order to show cause. 
It will not be necessary, in the view I take 
of this case, to discuss the question tlius sug- 
gested, for I am of opinion that infants, as 
subjects of either volimtary or involuntary 
bauJa-uptcy, ai-e not embraced within the 
provisions of the act of 1867, at least, in re- 
spect to their general contracts. 

I have not been refeired to any decision on 
the subject under the present act. Under 
the act of 1841 [5 Stat. 440], it was said by 
Judge McJLean. in Re Book [Case No. 1,637], 
that that act extended to infants. The report 
of that case is very meagre, and throws little 
light on the question. 

The general contracts of an infant having 
no force, if disaffirmed by him after attaining 
his majority, it is idle for him to set forth, 
in a vohmtary case, commenced din-ing his 
infancy, a schedule of Ms creditors, and idle 
for them to prove their debts dm-ing his infan- 
cy, for, the whole proceedings must be in 
vain, if the debts are disaffinned by him after 
he attains his majority. And it does not com- 
port with the proprieties of a court of jus- 
tice, that it should solemnly entertain pro- 
ceedings brought by an infant bankrupt vol- 
untarily, with the surrender of his propei'ty 
to the court, and its granting of protection 
thereon, and its injunctions against pending 
suits, and then permit him afterwards to de- 
maud the restoration of his property and the 
vh-tual dismissal of the proceedings, against 
the wiE of the creditors set forth in his 
schedule, and who have suffered, perhaps, 
from the effect of the injunctions of the banlc- 
ruptcy coiu-t, on tlie groiuid that, having ar- 
rived at full age, he disaflirms the debts so 
set forth. 

So, in an involuntary case, the property of 
the infant banlo-upt would be talcen by the 
court, injimctions would, after adjudication, 
be granted against pending suits, a schedule 
of his creditors would be furnished by tlie 
bankrupt, and their debts would be proved, 
to no purpose, for, his disaffirmance of the 
debts, after becoming of age, would necessi- 
tate the restox-ation to him of his property, 
without any relief to the creditors. 

But there are other difficulties attendant 
on an invohmtary case. The debt of a pe- 
titioning creditor must be a debt provable at 
the time the petition is filed. A debt arising 
out of a general conti-act by an infant cannot 
be said to be a provable debt, or a debt at 
all, within the 19th section of tlie act, or to 
be a contingent debt, within that section. 
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In the case of a contingent debt, the party 
is absolutely bound by tbe obligation into 
wliicb lie has entered, but, by its terms, the 
debt is not to be paid except in a certain 
contingency. An infant is not absolutely 
bound by the obligation into which he has 
entered. So, also, in an involuntai-y case, 
the act of bankruptcy must be one which 
the party was capable at the time of com- 
mitting absolutely, and did commit absolute- 
ly. An infant cannot make an absolute 
valid transfer of his property, within section 
39, and, although he may be capable of com- 
mitting some of the other acts of bankruptcy 
specified in that section, it is not to be in- 
tended that congress designed to make any 
of the specified acts of banltruptcy applicable 
to a person who could never absolutely com- 
mit the one involving a transfer of property. 
All the acts are specified in the same general 
language, which is broad enough to include 
all persons, including infants, and persons non 
compos mentis, and those under other legal 
disabilities; but it ought not to be construed 
as including, in respect to any of tlie' speci- 
fied acts, any person who is not in a personal 
status to be capable of committing absolutely 
all the specified acts. The law should be con- 
stinied as uniform in its scope, as to the per- 
sons it applies to. 

Another difficulty would arise in respect to 
infants. By the 43d section, at the first 
meeting of creditors, three-fourths in value 
may resolve to have the estate wound up by 
a ti'ustee. If the court approves, the bauk- 
rupt is to transfer all his property to the 
trustee, who is then to hold it "in the same 
manner and with the same powers and rights, 
in all respects, as the bankrupt would have 
had and held the same if no proceedings 
in bankruptcy had been taken." What could 
a trustee do under such a transfer from an 
infant? He could do no more, in regard to 
disposing of the property, during tlie minor- 
ity of the infant, than the infant himself 
could have done. Every proceeding would 
have to be suspended, to await the action 
of the infant, on his becoming of age, and the 
creditors would be prevented from going on 
with any proceedings in any tribunal. 

It cannot be suiiposed that congress intend- 
ed that the jurisdiction of the barikruptcy 
court, or its effective procedure, should thus 
depend on the future personal action of the 
subjects of its process. It is not perceived 
why an infant could not rightfully ask, at 
least, in* an involuntary case, if not in all 
cases, that the court should suspend all al- 
lowances of proofs of debt, and all distribu- 
tion of his property, until he should become 
of age, and be allowed the privilege of dis- 
affirming the debts sought to be proved. If 
he shoultl disafiu-m all of them, he could 
receive his discharge, and have all his estate 
retm*ned to him. The only action of the 
com't in such a case would have been to pre- 
serve his property for him, and give him a 
discharge from debts in respect to which, if 



sued, a plea and proof of infancy would have 
been ftilly available to free him from liabil- 
ity. It is not supposable, in the absence of 
express directions to that effect, that con- 
gress intended that the banla-uptcy courts 
should exercise such a jm'isdiction in respect 
to the estates of infants. 

For these reasons, I am of opinion, that 
Derby, having been, in fact, an infant, when 
adjudicated a banla-upt, was not a proper 
subject for the action of the court, for want 
of aiithority in the com-t to take cognizance 
of his case. The question is one of jmisdic- 
tion. Therefore, the fact that Derby now 
comes into court, and states that he ratifies 
and confii-ms the proceedings, can have no 
effect to give to the court authority and jm-is- 
diction as of the time of the adjudication. 
In re Lady Bryan Min. Co. [Case No. 7,918]. 

But, even giving full effect to Derby's pres- 
ent petition would not help the case. The 
giving of the mortgage to Barton, Alexander 
& Waller was no act of bankruptcy, because 
it was not an absolute transfer. It was sub- 
ject to his election to aflirm or disaffirm it 
when he became of age. His present peti- 
tion contains no affirmance of the mortgage, 
and cannot be otherwise regarded than as 
a disaffirmance of it. A general conffi-ma- 
tion and ratification of the adjudication can- 
not, in view of the whole petition, be con- 
strued as an affirmance of the mortgage 
which was the basis of the adjudication. It 
was not so designed. 

It is not intended to express any opinion 
as to whether an infant may or may not vol- 
untarily petition in respect of conti'acts for 
which he is liable, such as debts for the 
value of necessaries. 

The present petition of Derby cannot be 
received as a proper voluntaiy petition, as 
its prayer merely is, that the former pro- 
ceedings may be continued and carried 
through. As it can have no retroactive ef- 
fect, an ordei' must be entered vacating the 
adjudication herein, and all the proceedings 
had thereupon. 



Cr-3e ITo. 3,816. 

In re DERBY. 

[8 Ben. 118; ^ 12 N. B. R. 241; 4 Am. Law 
Rec. 23.] 

District Court, S. D. New York. June Term, 

1875. 

VOLUNTAKT BaXKUUPTOX — AsSENT OF CrEDITOUS 

TO Discharge— Act June 22, 1S74, § 9. 

1. The words of the 9th section of the act of 
June 22, 1874 (18 Stat. 178), providing, that in 
cases of voluntary bankruptcy, no discharge 
shall he granted to a debtor whose assets shall 
not equal thirty per cent, of the debts proved 
against his estate, upon which he shall be liable 
as principal debtor, "without the assent of at 
least one-fourth of his creditors in number and 
one-third in value," are to be understood as 

^ [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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meaning creditors to whom he is liable as prin- 
cipal debtor and who have proved their debts 
against his estate. 
[Cited in Re Read, 5 Fed. 722.] 

2. Sneh assent must be in writing, and it is 
sufficient if it is filed before the hearing of the 
application for discharge. 

[In bankruptcy. In the matter of James 
C. Derby.] 

S. V. R. Cooper, for banlu'upt. 

BLATCHFORD, Disti-ict Judge. This is a 
case of voluntary bankruptcy, the petition in 
which was filed on the 7th of August, 1874. 
Proceedings with a view to a discharge have 
been taken and conducted to the point of the 
certifying of the proceedings to the court by 
the register. The register certifies that the 
banki'upt fias in all tbings conformed to his 
duty under the Revised Statutes, and has 
conformed to all the requirements of the Re- 
vised Statutes, unless the court should be of 
opinion that the 9th section of the act of 
June 22, 1874, requires the assent of one- 
fom'th in number and one-third in value of 
all the creditors of the bankrupt, including 
alike those who have and those who have 
not proved their claims. Five creditors only 
have proved claims. The claims so proved 
amount to $2,145.80. Of those five creditors, 
three, whose claims, as proved, amount to 
$1,660, bave assented to the discharge. Tbe 
number of creditors whose claims are set 
forth in the schedules annexed to the volun- 
tary petition is 44, and the amount of their 
claims is $17,873. Of these 44, only the 
three creditors above referred to, with proved 
claims amounting to $1,660, have signed the 
assent. One-fom*th in number and one-third 
in value of the creditors of the banki-upt have 
not signed the assent. 

When the act of June 22, 1874 (18 Stat 178), 
wa.s passed, the provision of law in force 
as to discharges was section 5112 of the Re- 
vised Statutes, in these words: "In all pro- 
ceedings in bankruptcy commenced after the 
first day of January, eighteen hundred and 
sixty-nine, no discharge shall be granted to a 
debtor whose assets shall not be equal to 
fifty per cent, of the claims proved against 
his estate, upon which he shall be liable as 
the principal debtor, imless the assent in 
writing of a majority in number and value 
of his creditors to whom he shall have be- 
come liable as principal debtor, and who 
shall have proved their claims, is filed in the 
case at or before the time of the hearing of 
the application for dischai-ge; but this pro- 
vision shall not apply to those debts from 
which the bankrupt seeks a discharge, which 
were conti-acted prior to the first day of 
January, eighteen hundred and sixty-nine." 
The 9th section of the act of June 22, 1874, 
provides as follows: "That, in cases of com- 
pulsory or involuntary bankruptcy, the pro- 
visions of said act,"— Act March 2, 1867 
[14 Stat 517],— "and any amendment thereof, 
or of any supplement thereto, requiring the 



payment of any proportion of the debts of 
the bankrupt, or the assent of any portion 
of his creditors, as a condition of a discharge 
from his debts, shall not apply; but he may, 
if otherwise entitled thereto, be discharged by 
the court in the same manner and with the 
same effect as if he had paid such per centum 
of his debts, or as if the required proportion 
of his creditors had assented thereto. And, in 
cases of voluntary bankruptcy, no dischai'go 
shaU. be gi*anted to a debtor whose assets 
shall not be equal to thirty per centum of the 
claims proved against his estate, upon which 
he shall be liable as principal debtor, without 
the assent of at least one-fom'th of his cred- 
itors in number and one-third in value; and 
the provision in section thirty-three of said 
act of March second, eighteen hundred and 
sixty-seven, requiring fifty per centum of 
such assets, is hereby repealed." Section 21 
of the act of Jime 22, 1874, repeals all acts 
and parts of acts inconsistent with its pro- 
visions. 

The former statute- when it spoke of an 
assent of ci'editors as being necessary, spoke 
of it as an assent in writing of a majority in 
number" and value of the creditors of tlie 
debtor to whom he should have become liable 
as principal debtor, and who should have 
proved their claims, and prescribed that such 
assent should be filed in the case at or be- 
fore the time of the hearing of the applica- 
tion for discharge. The new statute, when 
it speaks of an assent of creditors as being 
necessary, (and which is only in cases of 
voluntary banla-uptey) merely says, that the 
dischai-ge shall not be gi-anted to the debtor 
"without the assent of at least one-fourth of 
his creditors in number and one-third in 
value." It does not, in terms, as before, re- 
quire the assent to be in writing. It does 
not, in terms, as before, require the pre- 
scribed proportion in number and in value 
to be computed only upon creditors to whom 
the debtor shall have become liable as prin- 
cipal debtor. It does not, in terms, as be- 
fore, require the prescribed proportion in 
nimiber and value to be computed only upon 
such of the creditors, to whom the debtor 
shall have becomg liable as principal debtor, 
as shall have proved their claims. It does 
not, in terms, as before, require the assent 
to be filed in the case at or before the time 
of the hearing of the application for dis- 
charge. Yet all these are matters as to 
which inquii-y at once ai-ises, under the new 
statute. Must the assent be in - writing? 
Are the creditors referred to in the new stat- 
ute only the a-editors to whom the debtor 
shall have become liable as principal debtor, 
or are other creditors to be included? When 
it is determined what creditors are thus to 
be recognized, is the prescribed pi'oportion 
to be computed only 'pon such of those cred- 
itors as have proved their claims, or upon all 
of those creditors? Is it sufficient to file the 
assent at or before the time of tiie hearing 
of the application for discharge; or must it 
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be filed at or before the time of the applica- 
tion for discharge, at was required by section 
33 of the act of March 2, 1867 (14 Stat 533)? 
No aid is derived from the language of the 
new statute, in answering any of these in- 
quiries, except what may be derived from 
the naked language, that the assent is to be 
"the assent of at least one-fourth of his cred- 
itors in number and one-third in value." I 
do not think, in view of the course of legis- 
lation on the subject, and of the structm-e of 
the 9th section of the act of June 22, 1874, 
that the expression "his creditors," in the 
clause therein in regard to dischai-ges in 
cases of voluntary bankruptcy, is necessarily 
to be interpreted to mean all the creditors of 
the debtor, whether they have proved their 
debts or not. 

In the former statute, the provision as to 
assent is introduced by the word "imless." 
No discharge shaU be granted to a debtor 
whose assets shall not be equal to a specified 
percentage of certain specified claims, "un- 
less" the assent in writing of a majority in 
number and value of certain specified credit- 
ors is filed in the case by a certain specified 
time. The sentence is a complete one in 
itself. It provides that a discharge shall 
not be granted to a debtor who answers a 
specified description, "unless" the coxu't finds 
atfirmatively certain prescribed things to 
exist, which are (1) that an .assent in writing 
be filed; (2) that it be the assent of a major- 
ity in number and value of the creditors of 
the debtor to whom he shall have become 
liable as principal debtor, and who shall have 
proved then* claims; (3) that it be filed at 
or before the time of the heaiing of the ap- 
plication for discharge. The new statute 
merely says, that, in cases of voluntai-y 
bankruptcy, a discharge shall not be granted 
to a debtor who answers a specified descrip 
tion, "without" the assent of at least one- 
fourth of his creditors in number and one- 
third in value. The sentence is an incom- 
plete one. It does not require the assent 
to be in writing, or to be filed, or to be filed 
•by any specified time; and it leaves open the 
question as to what is meant by the expres- 
sion "his creditors." 

Section 33 of the original banltruptcy act 
of March 2, 1867, required the assent, when 
necessary, to be the assent in writing of a 
majority in number and value of the credit- 
ors who had proved their claims, and re- 
quired it to be filed at or before the time of 
the application for discharge; but required 
It only where the assets of the debtor did not 
pay fifty per centum of the claims against his 
estate. The act of July 27, 1868 (lo Stat 
227), required the assent, when necessaiy, to 
be the assent in writing of a majority in 
numbei: and value of the creditors to whom 
the debtor should have become hable as 
principal debtor, and who should have proved 
their claims, and required it to be filed at 
or before the time of the hearing of the ap- 
plication for discharge; but required it only 



where the assets of the debtor should not be 
equal to fifty per centum of the claims proved 
against his estate, upon which he should be 
liable as the principal debtor. These pro- 
visions continued in force until the 9th sec- 
tion of the act of June 22, 1874, was en- 
acted. Thus, from the year 18GS, an assent 
to a discharge was required only where the 
assets of the debtor did not equal fifty per 
cent of the claims proved against his estate, 
upon which he had become liable as the 
principal debtor. The 9th section of the act 
of June 22, 1874, provides that no assent 
shall be necessary in involuntary cases; and 
it requires an assent in voluntary cases, only 
where the assets of the debtor do not equal 
thirty per cent of the claims proved against 
his estate, upon which he has become liable 
as the principal debtor. It, then repeals the 
provision requiring fifty per cent of such 
assets. It thus, in respect to voluntary 
cases, in speci^ing the cases where an assent 
is required, requires it, as before, in cases 
where the assets of the debtor do not equal 
a certain percentage of the claims proved 
against his estate, upon which he has become 
liable as the principal debtor, and only in 
such cases, and merely changes the percent- 
age from fifty to thk'ty. Then, as to what 
the assent is to be. The former statute re- 
quired it to be the assent in writing of a 
specified proportion in number and value of 
the creditors to whom the debtor had be- 
come liable as principal debtor, and who 
had proved their claims, and required it 
to be filed at or before the time of the hearing 
of the application for discharge. The new 
statute prescribes the assent merely as an 
assent of at least one-fom-th of the creditors 
of the debtor in number and one-third 
in value. Bnt, the change the new statute 
was aiming to make in respect to voluntary 
cases, was, clearly, a change beneficial to the 
debtor, by prescribing terms less onerous 
than were before required. Before, If the 
debtor's assets did not equal fifty per cent 
of the claims proved against his estate, upon 
which he had become liable as the principal 
debtor, he was required to obtain an assent 
of a-editors. Now, he was not to be re- 
quired Jo obtain any assent of creditors un- 
less his assets did not equal thh*ty per cent 
of such claims. So, before, when the debtor 
was obliged to obtain an assent, it was re- 
quired to be the assent in writing of a major- 
ity in number and value of the same credit- 
ors who were to be reelconed in computing 
the percentage in assets— that is, creditors 
to whom he had become liable as principal 
debtor, and who had proved their claims, 
and the assent was to be filed, and it was 
sufficient to file it, at or before the time of 
the hearing of the application for discharge. 
Now the change to be made was one benefi- 
cial to the debtor, by imposing upon him 
less rigorous terms, and the change was to 
annul the requirement of the assent of a 
majority in number and value of the credit- 
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ors who were to bo reckoned in eompnting 
the percentage in assets (that percentage be- 
ing changed from fifty to thirty), and to pre- 
sci'ibe, instead, the assent of at least one- 
fourth in number and one-third in value of 
the same creditors, that is, creditoi-s to 
whom the debtor should have become liable 
as principal debtor, and who should have 
proved theU- claims, leaving the assent stiU 
to be retiuired to be in writing, and to be 
filed, and to be sufficient if filed at or before 
the time of the hearing of the application for 
discharge. The words "his creditors." in 
the clause of the 9th section of the act of 
June 22, 1874, in regard to cases of voluntarj' 
bankiTiptcy, may very properly be referred 
to the class just previously defined in the 
section as the creditors of whom the section 
is spealiiug, and of whom alone it speaks as 
creditors concerned, when requirements to 
a discharge are being prescribed, namely, 
creditors to whom the debtor is liable as 
principal debtor and who have proved their 
claims. They alone are treated as creditors 
and as "his creditors." They alone ai-e 
treated as creditors in computing the thirty 
per cent, in assets, and they alone could 
liave been intended to be ti-eated as creditors 
in computing the assent of one-fourth in 
number and one-third in value. If this be 
not so, the provision as to assent would, in 
numerous cases, be more onerous than it 
was before, for it would, in numerous cases, 
require the assent of more creditors to make 
up one-fourth in number and one-third in 
value of all the creditors of the debtor, than 
it did previously to make up a majority in 
number and value of creditors to whom the 
debtor had become liable as principal debtor 
and who had proved their claims. 

I remarked in Francke's Case [Case No. 
5,046], that, in regard to involuntarj' cases 
commenced after the passage of the act of 
1S74, the bringing of the petition, which 
was required to be brought by one-fourth 
in number and one-third in value of the 
creditors of the debtor, seemed to be re- 
garded, under the 9th section of that act, as 
the assent of such one-fourth in number and 
one-third in value, to the discharge of the 
debtor; but that, in regard to the case of a 
voluntary petitioner, commenced after the 
passage of the act of 1874, the assent re- 
quired thereby seemed to be prescribed with 
a view of placing the bankrupt on the same 
footing, as to the action of creditors, with 
the bankrupt in involuntary cases. This 
suggestion does not require that one-fourth 
in number and one-third in value of all the 
creditors should sign the assent, in like man- 
ner as one-fourth in number and one-third 
in value of all the creditors must unite in an 
involuntary petition. For, as has been seen, 
the policy of the statute has been, in respect 
to a percentage in assets, and an assent of 
creditors, always to deal only with creditors 
who have proved their debts. At the time a 



petition in involuntary bankruptcy is filed, 
nothing less than tlie whole body of cred- 
itors who may thereafter choose to prove 
tlieir debts can be regarded as constituting 
the creditors of the bankrupt. But, at the 
succeeding stages of the case, those only who 
have proved their debts are, for very many 
essential puiposes, taken notice of as being 
the creditors of the bankrupt Thus, those 
alone who have proved their debts can vote 
in the choice of assignee or trustee, or share 
in the distribution of the estate. Those who 
do not prove their debts are regarded as hav- 
ing elected not to be considered as creditors, 
so far as the proceedings in bankruptcy are 
concerned. In analogy to this, only those 
who have proved their debts are taken note 
of in computing the percentage in assets or 
the proportion required to assent to a dis- 
charge. 

I have met with no decision on the point 
above considered. In Re Griffiths [Case No. 
5,82o], Judge Lowell alludes to the question, 
whether the assent refeiTed to in the new 
statute "is that of the given number and 
value of all creditors who have proved their 
debts, or only of those to whom the bank- 
rupt is liable as principal debtor," and 
speaks of it as a question which may arise 
in voluntary cases, and as a difficult ques- 
tion. The point was not before him for de- 
cision, as the case he was considering was a 
compulsory case. He seems to regard the ex- 
pression "his creditors," as including only 
creditors who have proved their debts, and 
indicates that the question may be as to 
whether all creditors who have proved their 
debts are intended, or only those, of such 
creditors as have proved their debts, to 
wliom the bankrupt is liable as principal 
debtor. I see no evidence that congress in- 
tended to vary tlie principle adopted in 1868. 
By the original act of 1867, the assent was 
to be the assent of a majority in number and 
value of the creditors who had proved their 
claims. In 1868, this was changed to tlie 
assent of a majority in number and value 
of the creditors to whom the debtor had be- 
came liablQ as principal debtor, and who 
had proved their claims. This continued to 
be the rule when the act of 1874 was passed. 
I see nothing in that act but a change of the 
proportion from a majority in number and 
value to one-fourth in number and one- 
third in value, leaving the proportion still 
to be calculated upon the creditors to whom 
the debtor has become liable as principal 
debtor and who have proved their claims. 

These conclusions ai'e in hannouy with 
those at which I arrived in Sheldon's Case 
[Id. 12,747], when considering the question 
as to whether the provisions of section 9 of 
the act of 1874, as to discharges in volun- 
tary bankruptcy, apply to debts contracted 
prior to January 1st, 18G9. 

It results. Uiat the banlcrupt is entitled to 
a discharge. 
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DERBY V. JACQUES et al. 

[1 Cliff. 425.]^ 

'Circuit Court, D. Massachusetts. Oct. Term, 

1860. 

Kks Judicata — Plea ix Bak — Woxsuit as Bah 
—Judgment on Agkebd Statement — Whit of 
Right— State Laws. 

1. A plea wMch sets forth proceedings in a 
former suit and a judgment in favor of the ten- 
ants, with profert of the record, and also states 
that the demandant, subsequent to the rendi- 
tion of the judgment, made application to the 
court to amend the record by entering judgment 
for the tenants as upon a nonsuit, which appli- 

■catiott the court heard and refused, is not double; 
and that part of the plea which states the ap- 
plication being entirely immaterial, and not in 
-any possible view affecting the question whetiier 
the judgment was or was not a bar (the record 
being wholly unaffected by the application), 
may be rejected as surplusage. 

2. A judgment of nonsuit even upon an agreed 
statement of facts cannot be pleaded in bar to 
•a new suit, although rendered by a court of 
•competent jurisdiction, between the same par- 
ties, and for the same subject-matter, as in the 
second suit. 

3. An agreed statement may be the projier 
foundation of such a judgment as will constitute 
■a. bar to a new suit between the same parties 
for the same cause of action. Judgments upon 
agreed statements of facts were unknown to the 
-common law, but the general usage of the courts 
of ^Massachusetts has sanctioned this mode of 
trial, and it has become part of the common 
law of the state. 

4. Where a cause was submitted to the court 
under an agreed statement which among other 
things provided that "the court may make any 
other order or judgment in the case which they 

^hall think it may require," Md, that the whole 
controversy was submitted to the court without 
limitation; and that, the court having jurisdic- 
tion of the cause and of the parties, its judg- 
ment, until reversed, must be binding in every 
otixer court. 

5. By the 34th section of the judiciary act [1 
Stat. 92] it is provided that the laws of the 
several states, except in certain cases, shall be 
regarded as rules of decision in the courts of 
the United States in cases where they apply. 

6. While a writ of right may still be main- 
tained in the circuit court for the district of 
Alassachusetts, the common-law rule that a 
:final judgment in a writ of entry is not a bar to 
such a suit is no longer in force in this district. 
Certainly not if such judgment was recovered in 
the state court since the writ of right was abol- 
ished by the statute of the state. 

[Cited in Kelly v. Town of Milan, 21 Fed. 

This was a writ of right, claiming to re- 
cover an undivided fifth part of a certain 
parcel of land in Somerville, in this district 
Two pleas were filed by the tenants [Samuel 
Jacques, and others]: First, they pleaded 
the general issue, or rather tendered an issue 
on a joinder of the mise, on the mere right 
of the demandant [Eleanor Derby] and her 
seizin, with the usual prayer that recogni- 
tion be made whether they or the demand- 



^ [Reported by William Henry Clifford, Esq., 
Jind here reprinted by permission.] 



aut have the gi'eater right to hold the prem- 
ises, and also praying for an inquiry as to 
the seizin of the demandant. By their sec- 
ond plea, the tenants set up as a bai- to tlie 
action a judgment of the supreme court of 
Massachusetts, rendered in a suit brought by 
the demandant and certain other parties 
against Henry Hall and Samuel Jacques, the 
fatber of the tenants, who had subsequently 
deceased. In that case, the record showed 
tliat the parties made an agreed statement 
of facts, setting out the evidences of tbeir 
respective titles, and submitted the cause to 
the court upon that agreed statement, which, 
as the plea alleges, concludes as follows: "If 
the court shall be of opinion, on the facts 
stated, that the demandants have no right to 
any part of the demanded premises, they are 
to become nonsuit, and judgment is to be 
entered for the tenants. If the com-t shall 
be of opinion that the title to the whole of 
the demanded premises is in the demandants, 
the tenants are to be defaulted, and judg- 
ment is to be entered accordingly. If the 
com*t shall be of opinion that the papers 
show a legal title in the demandants, but 
under the cii'cumstances the tenants might, 
in law, have acquired an exclusive adverse 
possession of any part of the demanded prem- 
ises, under a claim of title for more than 
twenty years, so as to gain a title thereto, 
tlien the com't may refer it to three commis- 
sioners, with such insti-uctions as the com't 
may see fit, to determine to what, if any, 
part of the demanded premises the tenants 
have acquired a title by an adverse posses- 
sion of more than twenty years, and the re- 
turn of such commissioners shall be conclu- 
sive between the parties, and judgment be 
entered accordingly, or the com't may make 
any other order or judgment in the ease 
which they may thinlc it shall require." 
After reciting the agreement of the parties, 
the tenants by their plea allege in substance 
and effect that the com-t afterwards, at a 
regular term thereof, filed a rescript in the 
case as follows: "Judgment for the ten- 
ants." Whereupon it was considered by the 
court that the tenants recover against the 
demandant their costs, taxed at a given 
sum, as by the record and proceedings there- 
of in the com't more fully and at large ap- 
peal's. Subsequently the demandants, as the 
plea stated, made application to the court 
to alter the record by having an entry of 
nonsuit made therein, and a judgment for 
the tenants as upon nonsuit, which applica- 
tion was heard by the court, and, after duo 
consideration, was refused. Hall, the first- 
named tenant in the suit described in the 
plea, conveyed all his right and estate in the 
demanded premises to the father of the ten- 
ants in this suit, who subsequently deceased, 
leaving a will, and eight children, and the 
tenants claimed title to the premises in ques- 
tion as his heirs and devisees, according to 
the terms and conditions of the will. To 
that plea the demandant demm-red, and 
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showed the following' causes of demurrer: 
Wirst, that the judgment set ui) in the plea 
was a judgment for costs only, and did not 
fix or determine the right or title to the land 
demanded. Second, that the judgment was 
rendered on an agi-eed statement of facts 
signed by the parties, by which it was stip- 
ulated that, if the com't should be of opinion 
that the demandants had no right to any 
part of the demanded premises, they were 
to become nonsuit, and judgment was to be 
entered for the tenants. Third, that the 
judgment for the tenants was in fact ren- 
dered upon a nonsuit Fom*th, that it is ap- 
parent from the judgment pleaded that there 
was no verdict of a jm-y, no issue joined 
either of law or fact, no retraxit of the de- 
mandants, and no other legal groimd upon 
which the judgment could rest, except the 
agreement of the demandant, to become non- 
suit. Fifth, that the plea was double, by 
alleging the proceedings of the com:t subse- 
quent to the judgment, of which there is no 
record. 

E, H. Derby' and J. P. Robinson, for de- 
mandant. 

The agreed statement of facts sets fortli 
tliree propositions:— First, a judgment of non- 
suit, if demandants showed no title. Sec- 
ond, a judgment for demandants on default, 
in case thej^ showed a title. Third, a refer- 
ence to commissioners in case the title was 
found in both parties, and thereupon such 
further order or judgment as the court shall 
deem the case to recLuire; and om- point is, 
that the demandants, having failed to show 
a title to the satisfaction of the court, have 
been nonsuited, and a judgment for costs 
has been entered on such nonsuit pm'suant 
to the agreed statement of facts. The judg- 
ment in Derby et al. v. Hall et al. does not 
touch the title or allude thereto, but is a 
judgment for costs only. There was no is- 
sue in law or in fact between the parties, 
upon which a judgment to affect the title 
could be founded. In pm-suance of the 
agreement of the parties, no judgment could 
be entered, except upon nonsuit or default. 
No judgment at all could be rendered in such 
case, except in pm'suance of such agreement. 
The demandants never agreed to anything, 
except for a nonsuit, in case the legal title 
should be decided against them. There is 
no judgment whatever against them, except 
for costs, viz. "that defendants recover of 
the demandants then* taxed costs." This 
court will not go behind the record, and that 
record must be presumed to show the intent 
of the parties. The words in the rescript or 
message of the court to the clerk in vacation, 
"Judgment for tenants," are merely prelim- 
inary to the judgment, and not the judgment 
or any part of the same. The rescript mere- 
ly follows the agreed statement of facts, that, 
on failm'e to show title, "demandants are to 
become nonsuit, and judgment to be entered 
for tenants." And the judgment of nonsuit 



in the usual form has been entered for tlie- 
tenants accordingly. The established form 
of a judgment on a verdict in bar of the title 
of the demandants is one finding the title, 
viz. "that it is considered that demandants 
take nothing by their suit, and that the ten- 
ants go thereof without day," while in a writ 
of right, the judgment for tenants is that 
"the tenants shall hold the demanded prem- 
ises quit of the said demandants and their 
heu's fore'S''er, and shall recover their costs." 
The plea is double and defective in form, 
and introduces matter which, if recorded, 
would not affect the decision, but, on the 
conti'ary, would aid the demm*rer. That a 
full judgment in a state com-t upon a writ 
of entry is no bar to a writ of right in the 
United States com*ts, which is a higher rem- 
edy. Counsel further contended, that as 
there were but four kinds of judgments 
known to the law, viz. on demmTei', verdict, 
reti'axit, and nonsuit, and as this judgment 
was not either of the first three, it must be- 
the last. 

S. E. Sewall, for tenants. 

It is too well settled to be disputed, that 
a judgment between the same parties or 
their privies, upon the same cause of action, 
by a court of competent jurisdiction, is con- 
clusive. Le Guen v. Gouverneur, 1 Johns. 
Cas. 436; 1 Greenl. Bv. §§ 528, 531. The 
question, then, is. What was the judgment 
of the supreme court of Massachusetts? 
The rescript sent to the clerk was in these 
words, "Judgment for tenants," and so it 
was recorded by the clerk. Demandant con- 
tends that this was not a judgment, but a 
mere order to the clerk to enter judgment. 
But this is an entirely false view of the- 
case. The clerk is merely a ministerial offi- 
cer, who records the doings of the court. 
The judgment is itself the act of the court, 
not of the clerk. The rescript is the judg- 
ment, the ipsissima verba of the rescript. 
The clerk did not venture to alter them. 
The record is the mere evidence of the judg- 
ment, not the judgment itself. When the 
clerk recorded the rescript he recorded the 
judgment. The judgment of the court is 
often verbal, as in sentencing prisoners to 
death, fine, or imprisonment. The words 
addressed by the court to the prisoner are 
the judgment; what the clerk writes is the 
mere record of the judgment Demandant 
asserts that only four judgments are known 
to the law; now, besides his list, there is, la 
the practice of Massachusetts, a very fa- 
miliar one, viz. on an agreed statement,, 
which is this very case. Now it does not 
matter whether the judgment follows the 
terms of the agreed statement or not If 
it be in direct violation of them, it will yet 
be valid until reversed. 

CLIFFORD, Circuit Justice. Three ques- 
tions are raised by the demurrer for the con- 

y 
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sideration of the court But for 'the sake 
of convenience, the order in which they are 
presented in the pleadings will he reversed. 
They are as follows: (1) Whether the plea 
Is sufficient in point of form; and if so, 
then, (2) Whether the record of the former 
suit and judgment set forth in the plea is of 
a character to operate as a final and conclu- 
sive determination of the title of the par- 
ties in the court of the state where it was 
made; and if both of these questions are 
found in favor of the tenants, then, (3) 
whether a judgment upon the merits ren- 
dered in this state, by a court having ju- 
risdiction of the parties and the cause, in a 
plea of land, commenced and prosecuted 
.by a -writ of entry, is a bar to a writ of 
right subsequently prosecuted between the 
same parties, and for the same premises, 
in the federal courts. 

It is insisted by the demandant that the 
plea is double, and therefore bad in point 
of form, because it sets forth the proceed- 
ings in the court on the application of the 
demandant to amend the record, which pro- 
ceedings took place subsequent to the rendi- 
tion of the judgment, and are no part of 
the same. That suggestion would certainly 
have weight, if those allegations of the plea 
were necessary to maintain the defence set 
up by the tenants; and it would clearly be 
well founded, under the circumstances of 
this case, if the other matters set forth in the 
plea did not remain in full force, and wliolly 
unaffected by those allegations. But it is 
obvious, if the judgment without those pro- 
ceedings is of a character to operate as a 
final and conclusive determination of the 
title of the parties, then those proceedings 
are entirely immaterial to the issue of law 
raised by the demm-rei-; and if the judg- 
ment was not of such a chg.racter at the 
time the record of the judgment was made, 
still those proceedings ai'e equally imma- 
terial, because the record yet remains with- 
out any alteration whatever; so that the 
question whether the payment is or is not 
a bar to this suit, in any view that can be 
taken of the question, is wholly unaffected 
by those proceedings. According to the 
well-settled rules of pleading, therefore, the 
allegations of the plea setting forth those 
proceedings, which in themselves are entire- 
ly immaterial, may be rejected as smrplusage; 
and if the other matters set forth in the 
plea are well pleaded, and constitute a suffi- 
cient answer to the declaration, the alle- 
gations setting forth those proceedings do 
not vitiate the plea. Examples ' may be 
foxmd where the immaterial averment is 
descriptive of- the matter in controversy, 
or where the immaterial matter is so inter- 
woven with the substance of the plea that 
the whole allegation becomes material and 
is subject to a traverse; but the present case 
falls within the well-known rule, that if 
the matter unnecessarily stated be -wholly 



foreign and irrelevant to the cause, so that 
no allegation on the subject whatever was 
necessary, it may be rejected as surplusage, 
and need not be proved; nor will it vitiate 
even on a special demurrer. 1 Chit. PL (12th 
Am. Ed.) 229; Steph. PI. 423; Co. Litt 303b. 
In the second place, it is insisted by the 
demandant that a judgment of nonsuit is 
never a bar to a new suit, and that the judg- 
ment set fortii in the plea is a judgment of 
nonsuit That proposition, being twofold, 
presents two questions which will be separ- 
ately considered. "While the tenants do not 
controvert the fii'st branch of the proposi- 
tion, they expressly deny that the judgment 
in question is one of nonsuit, or that it was 
so intended or understood by the court be- 
fore whom it was rendered. Nonsuit at com- 
mon law was a mere default or neglect of 
the plaintiff to pursue his remedy, and there- 
fore he was allowed to begin his suit again 
upon payment of costs. 3 Shars. Bl. 29G. 
Cotu:ts of justice could determine nothing at 
common law, unless both parties were pres- 
ent in person or by their attorneys, except in 
eases of default In the com*se of the plead- 
ing, therefore, if either party neglected to 
put in his declaration, plea, replication, or 
the like, within the times allotted by the 
rules of the com*t, the plaintiff, if the omis- 
sion was his, was said to be nonsuit; or if 
the negligence was on the side of the de- 
fendant, judgment was rendered against him 
for his default Such a judgment, when ren- 
dered against the plaintiff, was only for the 
costs of the suit, and upon the payment of 
the same he might bring a new action. 
Those rules of practice substantially obtain 
at the present time, and accordingly it has 
been determined by the highest authority 
that a judgment of nonsuit even upon an 
agi'eed statement of facts, cannot be plead- 
ed in bar to a new suit, although it was. 
rendered by a court of competent jurisdic- 
tion, and was between the same parties and 
for the same subject-matter. Homer v. 
Brown, 16 How. [57 U. S.] 354; Morgan v. 
Bliss, 2 Mass. 113; Knox v. Waldoborough, 
5 Me. 185; Bridge v. Sumner, 1 Pick. 371; 
Wade V. Howard, 8 Pick. 353. These cases 
fully justify the first branch of the proposi- 
tion assumed by the demandant; but it by no 
means follows, as wiU presentiy appear, that 
all of the deductions attempted to be made 
from the admission can be sustained. As- 
suming that a judgment of nonsuit is not a 
bar to a new action, the more important in- 
quiry arises in the case, what is the true na- 
ture of the judgment set up in the plea. To- 
show that it is a judgment of nonsuit, and 
nothing more, the attention of the com*t is 
drawn by the coimsel of the demandant to 
the various kinds of judgment as known 
and understood at common law. He as- 
sumes, in the language of a learned commen- 
tator, that the judgment of the court is the 
sentence of the law, and that there can be 
but four kinds of judgment in cases of this 
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(lescnption. (1) Upon demurrer, where the 
facts ai'e agreed by the parties, and the law 
is determined by the court. (2) TVhere the 
law is admitted by the parties, and the facts 
are disputed, as in case of judgments on ver- 
dicts. (3) Whei*e the facts and law arising 
thereon are admitted by the defendant, as 
in judgments by confession or default. (4)' 
AVhere the plaintiff is conyinced that the 
facts, or the law, or both, are not sufficient 
to support his action, as in judgments on 
nonsuit, retraxit, and discontinuance. 3 
Shars. Bl. 395. That course of remark, how- 
ever, is based upon tlie assumption that the 
practice in the courts of Massachusetts is 
the same in all respects as the practice was 
at common law; and inasmuch as a final 
judgment on an agreed statement of facts 
was unknown in the early jurisprudence of 
the parent counti'y, so it is insisted that such 
an agi-eed statement cannot now be regarded 
as the proper foundation of such a judgment 
as will conclusively determine the rights of 
the parties and constitute a bar to a new 
suit. ]Much reason exists to suppose that 
such was the theory of the common law. 
General verdicts, however, were often taken 
subject to the opinion of the court on a 
special case stated by the counsel; but as 
nothing appeared on the record except the 
general verdict, the parties were precluded 
from the benefit of a writ of error. Id. 377, 
At one time strong doubts were entertained 
whether a writ of error would lie in the su- 
preme court on a judgment rendered in the 
circuit court upon an agreed case. Keene v, 
Whittaker, 13 Pet [38 U. S.] 459. Those 
doubts, however, were soon removed when, 
upon an examination of the question, it was 
found that the practice of the court had been 
to sustain writs of error in such eases al- 
most fi'om the time of its organization. Fav 
V. Roberdeau's Ex'r, 3 Cranch [7 U. S.3 173; 
Tucker v. Oxloy, 5 Cranch [9 U. S.] 34; Ken- 
nedy V. Brent, 6 Cranch [10 U. S.] 187; Brent 
V. Chapman, 5 Cranch [9 XJ. S.] 358; Shank- 
land V. Washington Coi-p., 5 Pet [30 U. S.] 
300; Inglee v. Goolidge, 2 ^^Qieat. [15 U. S.j 
3G3; Miller v. NichoUs, 4 Wlieat [17 U. S.] 
311. Three eases have since been reported, 
in which the point has been directly adjudi- 
cated, so that the question may now be con- 
' sidored as closed. U. S. v. Eliason, 16 Pet. 
[41 U. S.] 301; Stimpson v. Baltimore & S. R. 
Co., 10 How. [51 U. S.] 329; Graham v. Bayne, 
18 How. [59 U. S.] 60; Suydam v. William- 
son, 20 How. [61 TT. S.] 427. General usage 
in the courts of Massachusetts, "whereof the 
memory of man runneth not to the con- 
trary," has sanctioned this mode of trial un- 
til it has become a part of the common law 
of the state. Cases are often submitted to 
the court in that mode, without any other 
pleading than the declaration. Issues are sel- 
dom or never framed in such submissions, ex- 
cept so far as they arise out of the statement 
of the case. When the practice was com- 
menced is not known, and in aU probability 



it would be as vain as it would be useless to 
attempt to ti'ace its origin. Fom* cases at 
least where the trial was in that mode, are 
reported in the first volume of the Massa- 
chusetts Reports. They were all conducted 
by eminent counsel, and were severally 
heard and decided by a learned court. Liv- 
ermore v. Newbm-yport Ins. Co., 1 iMass. 264; 
Payson v. Payson, Id. 284; Gordon v. Pear- 
son, Id. 324; Porter v. Bussey, Id. 436. No 
one can read any one of those cases and fail 
to see that the practice as now known and 
universally underetood was at that early pe- 
riod equally familiar to the bar and the court 
From the year 1804 to the present time, the 
practice of trying causes in that mode has 
constantly increased, and it was never 
doubted, so far as appears, that a judgment 
rendered on such a foundation, if purporting 
in its terms to be a final judgment, was a 
conclusive determination of the matter in 
conti-oversy, and as such that it mia:ht be 
pleaded in a bar to a -new suit between 
the same pai'ties for the same cause of 
action. Maine at that period was a i^art 
of Massachusetts, but since the act of (rep- 
aration, her courts have adopted and sanc- 
tioned the same practice, which h:is baen 
continued to the present time. Hubbard 
V. Cummings, 1 Me. 11; Fosdick v. Good- 
ing, Id. 30; Lincoln & K. Bank v. Ilich- 
ardson. Id. 79; HaUowell v. Gai-diner, Id. 93; 
Jewett V. Somerset Co., Id. 125. To admit 
that there can be a doubt upon this question, 
would be to prejudice vast interests long 
since supposed to rest upon the iiTepealable 
determinations of the com-ts. There is no 
ground for doubt upon the subject, any more 
than in respect to a judgment on the verdict 
of a jury. Having come to this conclusion, 
it now becomes necessary to examine the 
agreement under which the cause was sub- 
mitted to the determination of the court. 
Such agreements are usually appended to the 
statement in the case, and in fact form a 
necessary part of it Livermore v. Newbiiry- 
port Ins. Co., 1 Mass. 269. In the first place, 
the plea states that the parties appeared at 
regular term of the court and agi-eed to 
submit the action to the decision of the 
court on the following statement of facts: 
That agreement recites the nature of the ac- 
tion, describes in general terms the land in 
conti'oversy, and contains a full statement of 
the evidence of title on which each pai'ty re- 
lied. By the terms of the agreement it was 
stipulated: (1) That if the court came to the 
conclusion, on the facts stated, that the de- 
mandants had no right to any part of cho de- 
manded premises, then the demandants were 
to become nonsuit and judgment was to be 
entered for the tenants. (2) On the oilier 
hand, if the court, in view of the facts, came 
to the conclusion that the title to the whole of 
the premises in question was in tlie demand- 
ants, then the tenants were to be defaulted, 
and judgment was to be entered accordingly, 
(3) But if the circumstances were such^ in 
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,the opinion of the court, tlmt the tenants 
might have acQLuired title to any portion of 
the demanded premises by adverse posses- 
sion, then, although the paper evidence 
showed the title to he in the demandants, 
still the com't -was authorized to refer the 
matter to three commissioners, with such in- 
sti'uctions as the com-t might see fit to give 
in order that the commissioners might de- 
termine to what, if any, part of tlie same 
premises the tenants had acquired a title by 
such adverse possession; hut it was express- 
ly stipulated that the return of the commis- 
sioners should he conclusive between the 
parties, and that judgment should he entered 
accordingly. Under each of the three clauses 
of the agreement already recited, the parties 
themselves prescribed the judgment which 
the court should enter in the ctise. No dis- 
cretion whatever was vested in the court as 
to the judgment to be rendered under any 
one of those three clauses of the agreement. 
Demandants were to be nonsuited under tlie 
first clause, and the tenants were to he de- 
faulted under the second, and judgment was 
to-be rendered on the return of the com- 
missioners under the third clause. Noth- 
ing, therefore, can he plainer than the fact 
that the court, in giving the judgment 
in question, did not act under any one of 
those three clauses. It is not pretended that 
the demandants were ever nonsuited, or that 
the tenants were defaulted, or that the cause 
was ever referred to commissioners. "Vi^ei-e 
there no other clause in the agreement, it 
would then be clear that the judgment was 
erroneous. Such, however, is not the fact, 
as appears from the fourth clause of the 
agi-eement, which provides as follows: "Or 
the com*t may make any other order or judg- 
ment in the case which they shall think it 
may require." Under this last clause, the 
whole controversy was submitted to the' 
court on the facts stated, without restriction 
or limitation. To suppose otherwise would 
be to do violence to the language employed,' 
and to make a new agreement for the parties 
instead of expoimding the one they have 
made for themselves. It is suggested, how- 
ever, that the fourth clause was intended to 
apply only to the special proceeding contem- 
plated under the third, and that it should be 
so limited and qualified. But tliat sugges- 
tion cannot be sustained, for the reason that 
the third clause is as independent, full, and 
complete as the first and second; and also, 
for the bett&r reason, that it expressly pro- 
vides that "the return of the commissioners 
shall be conclusive between the parties, and 
judgment be entered accordingly." Admit- 
ting this consti'uction of the agreement to be 
coiTect, it then follows that it was entirely 
.competent for the court to render judgment 
. for the tenants, or judgment for the demand- 
ants, accordingly as they found for the one 
or the other party; and such a judgment, 
undoubtedly, if properly entered, would be a 
conclusive determination of the matter in 



controversy in the courts of this state. As- 
suming that the court had power to render 
a final judgment for the tenants, the next in- 
quiry is. Was the judgment w^hich they ren- 
dered one of that character? It is contended 
by the demandant that it is a judgment for 
costs only. No question is made as to the 
facts stated in the plea, but the ai-gument on 
this point is addressed to the construction of 
the language employed by the court in giv- 
ing the judgment, and the argument is, that 
the language so employed, when taken in 
connection with the agreement under which 
the com-t acted, shows that the judgment is 
one for costs only, which impliedly admits 
that the language is correctly recited in the 
plea. Had there been any doubt as to the 
correctness of that part of the plea which 
recites the judgment, it should have been 
controverted by a proper replication. Under 
the admissions of the demurrer, it must be 
assumed that the judgment as recorded is a 
judgment for the tenants, in the manner and 
form as stated in the plea. Taking that for 
gi-anted, I am of the opmion that the judg- 
ment is in legal effect precisely what it pm-- 
ports to be,— a final judgment for the ten- 
ants. Clearly it is not a judgment .of non- 
suit, and therefore was not rendered under 
the first clause of tlie agreement; and it is 
equally clear that it could not have been 
rendered under the second clause, because it 
is a judgment for the tenants, and not for 
the demandants. All agree that the thh-d 
clause was inappUcable to the case, and 
that no such judgment as is therein contem- 
plated could have been entered by the 
com-t, because the case was never referred to 
commissioners. It comes to this, then, 
either that the com*t acted imdei- the fom*th 
clause or they acted without authority. For 
the argument's salce, however, let it be ad- 
mitted that the construction ha-e given to 
the fourth clause is not correct, and that the 
judgment is erroneous. Still, it is a final 
judgment of a court having jurisdiction^ of 
the cause and of the parties, and in the opin- 
ion of this court its validity cannot here be 
questioned. Where a court has such juris- 
diction, it has a right to decide every ques- 
tion that arises in the cause; and whether 
the decision be correct or not, the judgment, 
until reversed, must be regarded as binding 
in every other com't. Errors and irregulari- 
ties, if any, must be corrected by some di- 
rect proceeding to set the judgment aside, 
either before the same com*t or in an appel- 
late com-t EUiot V. Peirsol, 1 Pet [2G U. S.] 
340; Thompson v. Tolmie, 2 Pet [27 U. S.] 
168; Cook v. Darling, IS Pick. 393; Granger 
V. Clark, 22 Me. 128; Smith v. Keen, 26 Me. 
423; Banister v. Higginson, 15 Me. 73; 
Simms v. Slacum, 3 Cranch [7 U. S.] 306; 
Voorhees v. Bank of U. S., 10 Pet [35 U. 
S.] 478. Lastly, it is insisted by the de- 
mandant that the judgment set up in the plea 
is not a bar to this suit, because it was ren- 
dered in a plea of land commenced and pros- 
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<?cuted by a writ of entry. Beyond question 
the writ of riglit is in its nature the highest 
wi'it in the law. It lies only for the recovery 
of an estate in fee simple, and is the last re- 
sort of a party who has been ousted of real 
property. This writ, says Judge Blackstone, 
lies concurrently with all other real actions 
in which an estate of fee simple may be re- 
covei'ed, and it also lies after them, being as 
it were an appeal to the mere right when 
judgment hath been had as to the possession 
in an inferior possessory action. 3 Shars. BI. 
193; Jack. Real Act. 276; Steams, Heal Act. 
350. Such a remedy still exists at common 
law, and it existed in the courts of Massa- 
chusetts until 1840, when it was abolished by 
statute. Rev. St. Mass. c. 101, § 51. A writ 
of right was a proper remedy in the courts 
of Massachusetts, as at common law, prior 
to that period; and it was held by the su- 
preme com-t, in the case of Homer v. Brown, 
16 How. [57 U. S.] 363, that the repeal of 
the statute conferring the remedy did not re- 
peal it as process in the circuit com-t for this 
district But the same court held, in the 
same case, that it was as process alone that it 
continued in the circuit com't for this dis- 
trict, and that the action was subject to the 
limitation prescribed by the state law as to 
the time within which such a remedy may 
be prosecuted. Writs of right were abol- 
ished in Massachusetts before the rendition 
of the judgment set up in the plea of the 
tenants. Tfheu that judgment was render- 
ed, therefore, the writ of entry was the high- 
est writ known to the law of the state, and 
the judgment in question conclusively set- 
tled the title of the parties under the law of 
the state, so that the question here presented 
is not one respecting the form of the remedy, 
but presents the inquiry whether there can 
be one rule of property in the courts of the 
state, and another and a different rule touch- 
ing the same subject-matter in the circuit 
court for the district. By the thirty-fom-th 
section of the judiciary act, it is provided 
that the laws of the several states, except in 
certain cases not material to the present in- 
quiry, shall be regarded as rules of decision 
in the courts of the United States in cases 
where they apply. Repeated decisions of the 
supreme com-t have established the doctrine 
that the federal com-ts adopt the local law 
of real property as ascertained by the de- 
cisions of the state courts, whether those de- 
cisions are grounded on the construction of 
the statutes of the state, or form a part of the 
un-^mtten law of the state, which has become 
a fixed rule of property. Jackson v. Chew, 
12 Wheat [25 U. S.] 153; Henderson v. 
Griffin, 5 Pet [30 U. S.] 151; Daly v. James, 
S Wlieat. [21 U. S.] 495; Lane v. Vick, 3 
How. [44 U. S.] 404. AVhile, therefore, a writ 
of right may still be maintained in the cir- 
cuit court for this disti'ict, the common-law 
rule that a final judgment in a writ of entry 
is not a bar to sucli a suit is no longer here 
in force; cert i inly not, if such judgment was 



recovered in the state court since the writ of 
right was abolished by the statute of the 
state. To regard the writ of right in the cir- 
cuit court of the district as still oven-iding a 
final jxidgment recovered on a writ of entry 
in the state com-t, would present the anomaly 
of one rule of property in the state courts, 
and another and a different rule in the cir- 
cuit coiu't in respect to the same subject- 
matter. Infinite mischief would ensue from 
such a contrariety in the rules of property 
in the respective jurisdictions; and it was to 
prevent such a state of things that the thirty- 
fom'th section of the judidaiy act was pass- 
ed. That section does not apply to process, 
it merely furnishes a rule of decision, and 
was not intended to regulate the remedy. 
M'Keen v. Delancy, 5 Cranch [9 U. S.] 22; 
Wayman v. Southard, 10 Yv^heat. [23 U. S.l 
1; Polk's I/essee v. Wendall, 9 Granch [13 
U. S.] 87; Mutual Assm*. Soc. v. Watts, 1 
Wheat [14 U. S.1 279; Shipp v. Miller, 2 
Wheat [15 U. S.] 316; Thatcher v. Powell. 
6 Wheat [19 U. S.] 119; M'Cluny v. Silliman, 
3 Pet [28 U. S.] 270; Green v. Neal, 6 Pet. 
[31 U. S.] 291. In view of the whole case, I 
am of the opinion that the plea of the ten- 
ants is sufficient and constitutes a bar to the 
present suit. Demurrer overruled. Plea ad- 
judged sufficient 
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Case No. 3,818. 

DERMOTT V. TUCKER. 

[3 Cranch, O. 0. 92.] ^ 

Circuit Court, District of Columbia. May 
Term, 1S27. 

Landloud and Tenant — Pahol Lease — Assump- 
sit FOR Rent. 

Upon a parol lease for one year at §600 per 
amium and an occupation for two or more years, 
the plaintiff may recover for the whole time of 
occupation at that rate, upon a count upon in- 
debitatus assumpsit for ?1(XK), although the use 
and occupation were not worth so much. 

Indebitatus assumpsit for $1(X)0 for use 
and occupation, and quantum meruit for use 
and occupation. 

The plaintiff offered evidence of a parol 
agreement for a year at $600 per annum, 
and an occupation of two years, and prayed 
the court to instruct the jury that if they 
should be satisfied by the evidence that there 
was such agreement and occupation, the 
plaintiff was entitled to recover upon the 
count of indebitatus assumpsit for $1000, 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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damages at the rate agreed upon for the 

actual time of occupation, althougli they, 

■ should be satisfied by the evidence that the 

use and occupation were not worth so much. 

Which instruction THE COURT gave, 
'(nem. con.) 

Verdict for the plaintiff §200. 
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Case K"o. 3,819. 

DESHON V. FOSDICK et al. 

[1 Woods, 286.] 1 

Circuit Court, I>. Louisiana. Nov. Term, 1872, 

'Contract by Coukespondexoe— Agreement pob 
Charter op Ship— Warranty. 

1. Where parties are in treaty hy letter and 
telegraph to make a contract, there must he a 

-distinct offer on one hand and an acceptance of 
ic on the other, showing a concurrence of the 
minds of the parties upon all the terms of the 
■contract before either party is boimd. 

2, A., in Boston, was in correspondence with 
B., in New Orleans, in reference to the charter- 
ing of a ship to B. to carry freights from New 
'Orleans to Europe, and represented that the 
ship would sail from Boston for New Orleans on 
a day certain. Held, that the representation 
jimounted to u warranty that the ship should sail 
•on that day. The ship did not sail for two days 
after the time fixed; therefore, B. was not 
Tiound. 

[Cited in Goulding v. Hammond, 49 Fed. 445.] 

Jury waived and cause submitted to court 
-on facts and law. 

Thomas Hunton, for plaintiflC. 
L. Madison Day and J. B. Beckwith, for 
■defendant 

WOODS, Circuit Judge. The petition al- 
leges, that on March 10, 1871, the ship E. 
Sherman, then lying in the port of Boston, 
was chartered by plaintiffs, who were the 
owners, to defendants for the pm*pose of 
ti'ansporting cotton from the port of New 
Orleans to some Eiu'Opean port, at a rate of 
freight agreed upon. That in pursuance of 
the contract, the ship sailed for New Orleans, 
4ind arrived on the 12th day of April. That 
-on her arrival she was accepted by the de- 
fendants, but on April 19, they repudiated 
the contract and declared they would not 
Jiccept, and would not receive the ship. The 
plaintiffs aver, that by reason of the prem- 
ises, they have been damaged in the sum of 
^6,793.73, with interest, from judicial de- 
mand, for which they ask judgment 

The defendants plead: 1. A general de- 
jiial. 2. That they did by letter and tele- 

^ [Reported by Hon. William B. Woods, Cir- 
-cuit Judge, and here reprinted by permission.] 



grams agree to charter said ship on the un- 
derstanding and representation that she 
would sail from Boston on Wednesday the 
8th day of March, 1871, but that she did not 
sail for several days after that time and that 
as soon as defendants were advised of that 
fact they gave notice to plaintiff, Wm. De- 
shon, who was master of said ship before she 
was tendered to them under said charter 
I)arty, that they were not bound to take her 
under said charter party, and no tender was 
thereafter made to defendants. 

The evidence in the case establishes these 
facts: On the 9th of March, 1871, the de- 
fendants telegraphed from New Orleans to 
Howes, Ryder & Co., in Boston, the agents 
of plaintiffs, as follows: "Shall we close 
Sherman; Liverpool; three far tilings; Havre, 
1 1-2, Continent 13-16." On the lOfh of 
March the foregoing dispatch was answered 
by Howes, Ryder & Co., as follows: "Close 
Sherman, tiiree farthings Liverpool; 13-16, 
Continent; full cargo." On March lOth, 
after the receipt by defendants of this dis- 
patch and before it was answered by them, 
defendants received a letter written by 
Howes, Ryder & Co., on the 6th of March, 
in which they say "Our ship E. Sherman 
will sale on Wednesday for your port We 
have given our captain letters of introduc- 
tion to your house, and if he is not char- 
tered before he arrives, hope you will look 
after him immediately and offer him some 
good business. He has ^ven me authority 
to close him at three quarters Liverpool. At 
any time you can offer her that before he 
arrives, please let us hear from you and we 
hold the opportunity to accept the first of- 
fer made at those rates from any house," 
etc. After the receipt of this letter and of 
the telegram of Howes, Ryder & Co., of the 
10th of March above given, and on the 
evening of that day the defendants sent the 
following telegram to Howes, Ryder & Co.: 
"Sherman closed. Liverpool, three farthings; 
Havre, one and a half, or Continent thirteen 
sixteenths." 

It is fui*ther shown by the testimony of 
the defendant Posdick that had he not re- 
ceived on the 10th the letter of Howes, 
Ryder & Co., advising him that the Sherman 
would sail for Boston on the 8th of March 
he would not have sent his telegi-am of that 
dkte closing the contract chartering the ship. 

The pleadings and evidence present two 
questions for decision. 

The first is. Did the 'telegram of defend- 
ants of the 9th of March and the reply 
thereto of Howes, Ryder & Co., of the 10th, 
complete and conclude the conti'act of the 
parties? A negative answer must be given 
to this question. The telegram of the 9 th 
was an inquiry to which the telegram of the 
10th was an answer. It meant simply, 
"Will you charter your vessel on the tei'ms 
named?" The answer is in effect an affirm- 
ative reply. This does not make a contract 
until the defendants have sent another dis- 
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patch accepting that ship on the terms 
specified. But it is to be observed that the 
terms in the answer of Howes, Ryder & 
Co., do not correspond with the inquiry pro- 
pounded in the telegram of defendants. 
They inquire, "Shall we close Sherman, Liv- 
erpool, three farthings; Havre, one and a 
half; Continent, thirteen-sixteenths?" In 
the answer of Howes, Byder & Co., nothing 
is said about the rates to Havre, and the 
words "full cargo" are added. So that by 
the passage of these two telegrams the 
minds of the parties had not concurred upon 
the terms of the conti'act. A second dis- 
patch from defendants was necessary to 
complete the conti'act and this was sent on 
the night of March 10, after the reception 
by defendants of the letter of Howes, Ryder 
& Co., dated March 6. 

Otlier questions to be determined are, did 
the statement, made in the letter of the 6th, 
that the Sherman would sail on the Sth, 
form a part of the conti'act? and, if it did, 
was it a mere representation, or was it a 
condition precedent? 

I can see no reason why the element by 
, which the date of the saihug of the ship 
was fixed should be excluded from the con- 
tract any more than the rates of freight. 
Howes, Ryder & Co. were corresponding 
with defendants, both by letter and tele- 
gram, in reference to the chartering of the 
ship. Before defendants finally closed the 
contract, they had before them the telegram 
of Howes, Ryder & Co., fixing the rates of 
freight, and then* letter naming the day 
when the ship would sail from Boston. It 
is fair to presume that both operated on the 
mind of defendants in inducing them to 
charter the ship, and the express testimony 
is, that such was the fact We may then 
conclude that the sailing of the ship on the 
Sth of March was a part of the contract. 

But was it a condition precedent? Did 
it amount to a warranty that the ship should 
sail on the day named? This question ap- 
pears to be settled by the case of Lowber v. 
Bangs, 2 Wall. [69 U. S.] 728, and the cases 
cited in the opinion of the court In that 
case it was held, "that a stipulation in a 
charter party that the chartered vessel, then 
in distant seas, should proceed from one port 
named to another port named witli all pos- 
sible despatch, is a Avarranty that she will 
so proceed, and goes to the root of the con- 
tract; it is not a representation simply that 
slie will so proceed, but a condition preced- 
ent to the right of recovery," In Glaholm 
T. Hays, 2 Man. & G. 257, cited by counsel, 
and referred to by the court in Lowber v. 
Bangs [supra], the language of the charter 
party was, "the vessel to sail from England 
on or before the 4th of February next," and 
this was held to be a condition precedent 
In Ollive v. Booker, 1 Exch. 416, the vessel 
was described as "now at sea, having sailed 
three weeks ago," and it was held that the 
time at which the vessel sailed was mate- 



rial, and the statement in the charter party 
amounted to a wan'anty. See, also, Oliver 
V. Fielden, 4 Exch. 135; Croockewit v. 
Fletcher, 1 Hurl. & N. 912; Behn v. Bur- 
ness, 8 Law T. LN. S.] 207. April, 1863. 

Holding, therefore, that the statement 
made by Howes, Ryder & Co., the agents of 
the owners, in their letter of March G, tliat 
the Sherman would sail on the Sth. euterod 
into the contract of the parties and amount- 
ed to a warranty, and there being no dis- 
pute of the fact that she did not sail un- 
til the 10th, I am of opinion that plaintiff 
has shown no case for a recovery, and that 
there must be a finding and judgment for- 
costs in favor of defendants. 



Case No. 3,820. 

DESHON V. The MEDORA. 

[2 Woodb. & M. 118.]^ 

Circuit Court, D. Massachusetts. Oct. Term, 

1846. 

Admiralty Jukisdiction — Exfokcement of 
ArouTGAGi:. 

A^'liere one adTiances money to ilie owners of 
a vessel, which was partly used in fitting her for 
the coming voyage, it is doubtful whether the 
mortgage to secure it on the vessel can be en- 
forced in admiralty by a libel against her. If 
before the ease is decided, the sale of the ves- 
sel has been ordered ou prior libels for voyages 
and a bottomry bond, and the daim of this 
libellant on the balance of tlie proceeds been put 
ill and allowed, this libel will be dismissed with- 
out costs. 

[Cited in Adams v. Blodgett. Case No. 46 r 
Folger V. The Robert G. Sbaw, Id. 4,890.1 

This was an appeal from a decree of the- 
di.strict court [of the United States for the 
disti'ict of Massachusetts] maae on the libel 
against the ship Medora, which was referred 
to in the preceding case. It averred, that 
Fisk & Bradford, the owners, on the 25th of 
March, 1845, at Boston, where the Medoi-a 
was then lying, executed a bottomi-y bond to- 
the libellant, such as is described in his an- 
swei- to tlie libel by Leland & Co. That two 
previous libels, named in the opinion of the 
court in said case, had been filed and sus- 
tained against the vessel, and her sale or- 
dered, and the libellant prayed, that he might 
receive payment out of the balance of the 
proceeds thereof still remaining in the dis- 
trict com't. The libel requested notice to be 
given to the assignee of the owners and to- 
Leland & Co., and to other claimants to ap- 
pear and object if they have cause. On the- 
30th of April, 1846, Winsor, the assignee, ap- 
peared and admitted, that Fisk & Bradford 
executed the bond to [James] Deshon at the 
time named, and were the owners of tlie 
ship. That the amount loaned he is not in- 
formed of, and begs it may be proved, but 
believes a note for ?1000, payable in six 
months, constituted a part and that $3200 of 

^ [Reported by Charles L. Woodbury, Es(i.„ 
and George Minot, Esq.] 
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it was money previously advanced. That a 
part of it was notes of the owners then fall- 
ing due, and chedcs and commissions, and 
notes given by the lihellant not then due, and 
notes of the owners given to thh*d persons, 
which the libellant had taken up. That said 
bond was not a maritime contract, nor its 
enforcement within the admhralty jurisdic- 
tion of the district court, because liie loan 
was not on the risk of the vessel's being lost, 
but was to be repaid with interest at all 
events. That the above bond was not duly 
recorded as a mortgage imder the laws of 
Massachusetts till July 19, 1S45, after the ti- 
tle of Winsor as assignee had accrued. That 
on the arrival of the Medora from -Manilla, 
March 17, 184G, he took possession of her as 
assignee of the owners for the benefit of all 
concerned, and has expended about her for 
her preservation $209.14. That in support 
of these facts, beside the papers and evidence 
offered, lie prays that the libellant be re- 
quired to answer certain interrogatories on 
oath. And that this libel be dismissed, and 
the proceeds of the Medora be paid over to 
him. He set out, also, the failure of the 
former owners, April 29, 1846; the proceed- 
ings then commenced imder the insolvent 
system of Massachusetts, and prosecuted till 
he was appointed assignee, and the property 
of the owners duly assigned to him on the 
22d of May, 1846. The replication of Deshon 
denied all the material parts of the answer, 
and called for proof. The evidence, besides 
what was put into the previous case, which 
might be pertinent, consisted of the expendi- 
tures made since the arrival of the vessel, 
and which it was agreed should be allowed 
out of tiie proceeds, and taxed in the cases 
before decided. A note for $750 from A. C. 
to the "owners was put in, and an admission 
that the libellant, before the ship sailed to 
Manilla, inquired of the master if she was 
free from all previous incumbrances, and 
was answered in the affirmative. The libel- 
lant in answer to tlie interrogatories testified, 
that he advanced the §6000 while the Me- 
dora was in port and preparing to sail, and 
it was in cash except a note of $1000 given 
by him to the owners, payable in six months. 
That he has received no commissions, though 
5 per cent, was agreed to be paid, and he has 
had former dealings with the owners, which 
were kept entirely distinct from this, and all 
now claimed is due. That he discounted a 
note of $752 by Leland & Co. which if not 
paid, as it has not been, was to be covered by 
the bond. That aU the advances were made 
within twenty-five days, and by previous 
agreement were to be secured by the bot- 
tomry bond, and he has received from no 
quarter any thing in payment. The decree in 
the district court was, that the libellant re- 
cover against the proceeds of the vessel $5860 
without costs. 

Mr. Choate, for Deshon. 
Mr. Goodrich, for assignee. 
7FED.CAS. — 34 



WOODBURY, Circuit Justice. It will be 
seen, by the opinion in Leland v. The Me- 
dora [Case No. 8,237], delivered at this term, 
that the propriety of instituting libels in the 
disti'ict court to compel the sale of vessels on 
mere mortgages, may be questioned, and 
' wiU, therefore, not be decided till necessary. 
[ It is, perhaps, more questionable in cases 
; where a portion of the debt did not arise 
from a mere maritime conti*act, but a dis- 
count of a note like a portion of the present 
claim. But without giving an opinion on 
that point, the debt here claimed has been 
allowed in that case on the balance of the 
proceeds of this vessel, ordered to be sold on 
another libel, clearly appropriate. The rea- 
sons for this distinction are there given. Let 
this case then be dismissed without costs. 

There having been some color, if not justi- 
fication, for filing the libel, the plaintiff 
should not pay cost, and as his claim has 
since been otherwise satisfied, it is not equi- 
table for him to receive cost. See Hunter v. 
Mai-lboro' [Case No. 6,908]. Costs in ad- 
miralty are entirely under the control and 
discretion of the court Dunl. Adm. Pr. 102. 
Thus, if plausible ground existed for a libel, 
costs may be given for the libellant, though 
it be dismissed. 3 W. Rob. Adm. 167; Edw. 
Adm. 70; 2 "Wheat [15 U. S.] 57, Append. 
And against seamen, as libellants, if failing, 
costs are seldom allowed. Dunl. Adm. Pr. 
102. 
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DESMAZES V. MUTUAL BEN. LIFE INS. 

GO. 

[7 Ins. Law J.. 926; 7 Reporter, 136; 19 Alb. 
Law J. 220.] * 

Circuit Court, D. Massachusetts. Oct 7, 1878. 

Life Insukaxob — Non-Forfeiture Statutes — 
Waiver — Foreign Compaxies and Coxtracts 
— CoxFLicT OF Laws. 

[1. The original non-foi-feiture act of Massa- 
chusetts, being expressly limited to insmrance 
companies "chartered by authority of this com- 
monwealth" (Gen. St, 2d Ed., c. 186, § 1), 
does not apply to a New Jersey corporation do- 
ing business in Massachusetts; nor was it ex- 
tended by Supp. Gen. St 1872, c. 325, § 7, 
any further than to include contracts of for- 
eign companies made within the state.] 

[Followed in Smith v. Mutual Life Ins. Co., 
5 Fed. 583.] 

[2. A party may waive statutory provisions in 
his favor when no principle of public policy is 
violated thereby; and this is done in tiie ease 
of a life insurance non-forfeiture act, when, aft- 
er failure to pay premiums, the assured takes 

"■ [7 Reporter, 136, and 19 Alb. Law J. 220, 
contain only partial reports.] 
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advantaj^e of an alternative provision in his 
policy, by receiving dividends thereunder.] 

[Applied in Gaflfery v. John Hancock Mut. 
Life Ins. Co., 27 Fed. 28.] 

[3. A policy issued to a citizen of Massachu- 
setts by a New Jersey corporation at its princi- 
pal office in New Jersey, where tlie premiums 
aud loss are made payable, upon an application 
received and transmitted by its Massachusetts 
agent, who has no authority to contract, the 
policy being then transmitted to the agent and 
delivered by him, is a New Jersey contract, and 
is not governed by the Massachusetts law,] 

[Followed in Whitcomb v. Phoenix Mut. lafe 
Ins. Co., Case No. 17,530.] 

[This was an action on a policy of life in- 
sm'ance issued by a New Jersey coi-poration 
to plaintiff on the life of her husband.] 

Dwight Foster and Alfred D. Foster, of 
Boston, for defendants. 

The policy was non-forfeitable, never be- 
came void through non-payment of premium, 
therefore the act did not apply. The in- 
sured had a right to waive the provisions of 
the law in favor of another stipulation, and 
did so waive by accepting a paid-up policy. 
Chase v. Phoenix Life Ins. Co., 67 Me. 85; 
Maxw. Interp. St. § 348; East India Co. v. 
Paul, 7 Moore. P. C. 86; Markham v. Stan- 
ford, 14 C. B. (N. S.) 376; Rumsey v. North- 
Eastern Ry. Co., Id. 641; Morrison t. Under- 
wood, 5 Gush. 52; Tombs v. Rochester & S. 
R. Co., 18 Bai'b. 583; Buel v. Txnistees of the 
Village of Lockport, 3 N. Y. 197; Sedg. St & 
Const Law, 109; Fai*mers' & Drovers' Ins. 
Co. v. CuiTy (Ky. Ct App., 1877) 13 Bush. 
312. The act of 1861 applied originally only 
to Massachusetts corporations. Nor were the 
provisions of the statute of 1861 made appli- 
cable to the present contract by St. 1872, c. 
325, § 7. Obviously these statutes can have 
no influence upon any policy which is not a 
Massachusetts contract and governed by its 
laws, even though made with a resident or 
citizen of Massachusetts. No such extra- 
territorial power is possible. Baldwin v. 
Hale, 1 Wall. [68 U. S.] 223; Green v. CoUins 
[Case No. 5.755]; D'Arcy v. KetchuxQ, 11 
How. [52 U. S.] 173; Pennoyer v. Nefe [95 
U. S. 715]. 

The present policy is a New Jersey con- 
tract The premiums and loss are payable 
there; the policy recites that it is signed 
and delivered there, and it is not counter- 
signed by a Massachusetts agent, who had 
no authority to bind his principal or com- 
plete the contract. Insurance Co. v. Davis, 
95 U. S. 428; Sav. (Guth. Ed.) 175; Ex parte 
Heidelback [Case No. 6,322]; Whart Confl. 
Laws, §§ 406, 426. No premium was ever 
paid in Massachusetts. The inception of the 
contract was in New Jersey. Tayloe v. Mer- 
chants' Ins. Co., 9 How. [50 U. S.] 398. 

The rule as to contracts of insm-ance is well 
established. "The general rule seems to be 
that a contract of insurance is subject to the 
law of the place where the policy is issued 
—where the corporation issuing it has its 



seat— where the loss, if it be IncmTed, is to 
be paid. When the policy is procured by 
correspondence, this rule continues to obtain; 
and this, whether the policy is sent by mail 
or delivered by agent to the party insured." 
^Yhart. Confl. Laws, § 465; Sav. (Guth. Ed.) 
p. 196, and note A, p. 215 (quoting Bar); 
Westl. Priv. Int Law, § 221; Ruse v. Mutual 
Ben. Life Ins. Co., 23 N. Y. 521; Spratley v. 
Mutual Ben. Life Ins. Co. (Ky. Ct App.) 4 
Bigelow, Gas. 84; Parker v. Royal Exeliange 
Assur. Co., 8 Ct Sess. Cas. (2d Series) 365; 
Huth v. New York: Mut Ins. Co., 8 Bosw. 
551; Hyde v. Goodnow, 3 N. Y. 267; West- 
; ern v. Genesee Mut Ins. Co., 12 N. Y. 259; 
I Wright V. Sun Llut. Ins. Co. [Case No. 18,- 
i 095]. The general principles applicable to aU 
classes of contracts lead to the same con- 
clusion. Green v. Collins [Case No. 5,755]; 
Hill V, Speai-, 50 N. H. 263; Story, Confl. 
Laws, §§ 242, 280; Andrews v. Pond, 13 
Pet [38 U. S.] 65; Don v. Lippmann, 5 Clark 
& F. 13; Fergusson v. FyfiEe, 8 Clai-k & F. 
121; Penobscot & K. Ry. Co. v. Bai-tlett, 12 
Gray, 246; Ex parte Holthausen (1874) 9 Ch. 
App. 722. The authority of the agent to bind 
the company distinguishes. Pattison v. Mills, 
1 Dow & C. 342; Daniels v. Hudson River 
Ins. Co., 12 Gush. 416; Kennebec Co. v. 
Augusta Ins. Co., 6 Gray, 208; Heebner v. 
Eagle Ins. Co., 10 Gray, 131; Bailey v. Hope 
Ins. Co., 56 Me. 474; iMeagher v. Aetna Ins. 
Co., 20 U. C. Q. B. 607. Morris v. Penn Ins. 
Co., 120 Mass. 503, decides nothing whatever 
except that "St 1861, c. 186, applies by force 
of St 1872, c. 325, to foreign as well as 
domestic insurance companies." Maine has 
one non-forfeitm-e law; Massachusetts an- 
other; California and Missom-i have still dif- 
ferent statutes. If a life insurance company 
is disabled from entering into any contract 
which does not tacitly incorporate into itself 
the statute law of the state where the first 
premium is paid and the policy delivered, the 
business of such institution will be circum- 
scribed, if not ci'ippled, and constant con- 
fusion will result 

CLIFFORD, Circuit Justice. Contracts are 
to be construed and carried into effect ac- 
cording to the intention of the parties there- 
to, and they are presumed to contract with 
reference to the law of the place where they 
reside and transact their business, unless a 
different intention is manifest from the 
terms which they employ. Green v. Collins 
[supra]. Sufficient appears in the agreed 
facts to show that the corporation defend- 
ants, on the 26th of June, 1874, in considera- 
tion of the matters alleged, issued a policy of 
life insm-ance to the plaintiff, then the wife 
of George G. Desmazes, since deceased, in- 
suring the life of her husband, who was at 
the time a citizen of Chelsea, county of Suf- 
folk, and commonwealth of Massachusetts, 
in the sum of one thousand dollars, for the 
term of his life; that the defendants are a 
corporation organized under the laws of New 
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Jersey, and are engaged in the business of 
issuing policies of insurance upon tlie lives 
•of persons residing in yarious parts of tlie 
United States; tliat they haye agents ap- 
pointed for certain special pm-poses, but 
«ucli agents are not authorized to make, al- 
ter or discharge contracts, or to waive for- 
feitiures, or grant permits. Instead of that, 
it appears on the face of the policy in this 
case that policies are issued by the company 
in consideration, among other things, of the 
payment by the assured of the first and each 
succeeding premium, at their office in the 
city of Newark, and that the policy is exe- 
cuted at said office, and that the loss is paya- 
ble at the same place. Agents are appointed 
by the company who are authorized to re- 
ceive premiums, but only on the produc- 
tion of the company's receipt, duly sign- 
ed by the president or treasurer thereof, and 
the agreed facts show that the corporation 
has complied with the laws of Massachu- 
setts in the appointment of an agent in that 
state for the pm*pose which those laws con- 
template. Those agents are only authorized 
to receive applications from persons desiring 
insurance, and to forward such applications 
to the office of the corporation, where, if the 
application is accepted, a policy is issued 
and sent by mail to the agent in the state 
from which the application came, to be there 
deliva*ed by said agent to the insured upon 
payment of the first premium. 

On June 26th, 1S74, the corporation, at 
their office in Newark, issued to the plaintiff 
A policy upon the life of the decedent in the 
sum of one thousapd dollars, which was 
sent by mail to the corporation's agent in 
Massachusetts, and was by him delivered to 
the plaintiff, she being then, and now, a 
citizen of that state. Prior to that there had 
been some dealings between the parties; and 
it appears she gave up a former policy upon 
the life of her husband, and received in ex- 
change the present policy with a receipt for 
the first premium of $54:.81, and also a re- 
ceipt for $35.98, applicable in part payment 
for the second premium, which would be- 
come due in one year. Due sm-render was 
made, and the old policy with the Biunrender 
was transmitted by the agent to the office 
•of the company in Newark, with the appli- 
cation for the second policy. Desmazes, the 
husband of the plaintiff, died July 28, 1ST6, 
and due notice and proof of his death was 
given by the plaintiff to the defendants. No 
further payment of premiums was made by 
tlie plaintiff. Two dividends became due on 
the policy, both of which were paid. Of 
these, one became due for $10.05, Juae 26, 
1875, and was paid to the plaintiff in cash. 
By the terms of the policy, in case the pre- 
miums shall not be paid on or before the sev- 
eral days mentioned for the payment there- 
of, at the office of the company in the ciiy 
-of Newark, or to agents when they produce 
receipts signed by the president or treasurer, 
then, and in every such case, the company 



will, on the above terms and conditions, pay 
the sum of fifty dollars for every annual 
premium paid. Conforming to these terms 
and conditions the company, June 26, 1876, 
made a. second dividend to the plaintiff of 
sixty-five cents, as upon a paid-up policy 
for fifty dollars, which was also paid to the 
plaintiff in cash, as appears by the receipt 
appended to the agreed facts. Except pay- 
ing the premiums, all the conditions of the 
policy were fulfilled by the plaintiff, and the 
parties agree tliat if the court shall hold 
that Mass. St 1861, c. 186, applies to the 
contract made between the plaintiff and de- 
fendants, then judgment shall be rendered 
for the plaintiff in the sum of nine hundred 
and twenty-five dollars, with Interest from 
October 27, 1876; otherwise the judgment 
shall be for the plaintiff in the sum of eighty- 
five dollars and ninety-eight cents, with in- 
terest from -the same date. Where the facts 
are agreed they cannot be controverted, and 
the agreed statement in this case expressly 
declares that the policy at the death of the 
person whose life was insured was in force 
for fifty dollars only, unless the provisions 
of Mass. St 1861, c. 186, apply to the con- 
tract By the express terms of the contract 
the insm*ed was at liberty to omit paying 
the premiums at the times and place men- 
tioned in the policy, and in that event the 
policy did not become forfeited or void, but 
became a paid-up policy for an amount pro- 
portioned to the premiums previously paid. 
Fifty dollars, it is stipulated, shall be paid in 
that event for every annual premium pre- 
viously paid in fulfillment of the contract 
between the parties, which, as tlie plaintiff 
contends, tends strongly to show that the 
policy did not become forfeited, and that 
the case does not fall within the said Mass- 
achusetts statute. Failure to pay the. stipu- 
lated premiums, it may well be urged, does 
not forfeit the policy, as the stipulation in 
that event is that the company will, on the 
prescribed terms and conditions, pay the 
sum of fifty dollars for every annual pre- 
mium paid. Chase v. Phoenix Mut Life 
Ins. Co., 67 Me. 91; Dorr v. Same, Id. 441. 
Nor does the present case come within the 
spirit of the Massachusetts statute, the ob- 
ject of which was, where by the terms of 
such a policy an absolute forfeitm-e had been 
incurred by the non-paymtot of premiums, to 
grant an equitable extension of the contract 
for a term proportionate to the net value 
of the policy. Nothing is contained in the 
statute to indicate that the legislature in- 
tended to withdraw the clear right -which 
the insured had outside of the statute, to 
waive the non-forfeiture provision if the 
other party consented, and to accept a dif- 
ferent stipulation of a more favorable char- 
acter in lieu of the same. Everyone, says 
Maxwell, has a right to waive and to agree 
to waive the advantage of a law or rule 
made solely for the benefit and protection 
of the individual, . and which may . be dis- 
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pensed with without infringing any public 
right or public policy. Maxw. Interp. St 
348; Buel v. Trustees of the Village of Lock- 
port, 3 N. Y. 197; Tombs v. Rochester & S. 
R. Co., 18 Barb. 485; Morrison v. Under- 
wood, 5 Cush. 55; Farmers' & Drovers' Ins. 
Co. V. CuiTy, 13 Bush, 312; Markham t. 
Stanford, 14 0. B. (N. S.) 376; Rumsey Y. 
North-Eastern Ey. Co., Id. 641. 

Conti'acts in general will not usually have 
the effect to modify a statute, but to this 
rule there is a large class of exceptions. 
Cases often arise wbere a party is held at 
liberty to waive statutory provisions in his 
favor, and Sir. Sedgwick lays it down as a 
general rule that where no principle of public 
policy is violated, parties may waive the 
provisions of a statute which, if fulfilled, 
would operate in tbeir favor, and that prop- 
osition is fully sustained by many other au- 
thorities. Sedg. St. & Const Law, 109. 
Even if doubt coiild be entertained whether 
the statute in question could be waived 
when the policy was originally taken, thei'e 
can be none that such waiver and election 
could be made wlien the premiums became 
payable and the insured ceased to make the 
stipulated payments, and if so, then the mat- 
ter is placed beyond doubt, as the agreed 
facts show that the insured, subsequent to 
her failure to pay premiums, accepted a divi- 
dend declared in lier favor as upon a paid-up 
policy for fifty dollars. When the parties 
imdertake in the policy itself to declare the 
meaning and effect to be given to its stipula- 
tions, they have a right to do so except in 
cases where there is some provision in the 
statute to indicate an intention on the part 
of the legislature to control the action of the 
parties in that respect. There is nothing of 
the kind contained in the original act re- 
ferred to, as it is plain that its terms do not 
apply to any other than aiassachusetts cor- 
porations. Supp. Gen. St. Mass. (2d Ed.) c. 
186, § 1, p. 73. By the express terms of the 
act its provisions are limited to life insm*- 
ance companies, "chartered by the authority 
of this commonwealth." Created as the de- 
fendant corporation was by the laws of New 
Jersey, it is clear that it is not within the 
words of that statute. Considered in that 
light, it is clear that in Massachusetts it is 
a foreign insm-ance company, and that as 
such it is liable to be excluded altogether 
from the state, or may be admitted to do 
business there upon such conditions as the 
state may impose and the company may ac- 
cept Paul V. Vu'ginia, 8 Wall. [75 U. S.] 
181; -Insm-ance Co. v. Morse, 20 Wall. [87 
U. S.] 445; Doyle v. Insm'ance Co., 94 U. S. 
535. Ko sound construction can treat the 
language, "chartered by the authority of this 
commonwealth," as equivalent to "doing 
business in this commonwealth," and if not, 
then it follows to a demonsti-ation that the 
provisions of that statute did not originally 
apply to such a corporation. All corpora- 
tions, associations, pax'tuerships or individ- 



uals, doing business in Massachusetts, under 
any charter, compact, agreement or statute 
of that state or of any other state involving 
an insurance, guai*anty, contract or pledge 
for the payment of annuities or endowment, 
or for the payment of moneys to families, 
as representatives of policy or certificate 
holders, are considered and deemed by the 
statute law of the commonwealth to be life 
insurance companies within the meaning of 
the statute of the state relating to life in- 
sm'ance, and the same section of the statute 
provides that they shall not make any such 
insm'ance, guaranty, conti'act or pledge there- 
in, or to or with any citizen or resident of 
the state, which shall not distinctly state 
therein the amoimt of such life benefit the 
manner of payment the period of the contin- 
uance thereof, and the amount of the annual, 
semi-annual or quarterly premiums, or by 
which the payment of thelife benefit to assured 
shall be contingent upon the payment of as- 
sessments made upon surviving members, 
nor except in accordance with and under the 
conditions and restrictions of the statute 
now or hereafter regulating the business of 
life insurance. Gen. St Mass. p. 1029, c, 
325, § 7. Suppose the original act did not 
apply to a case like the present before the 
passage of the latter act still it is' insisted 
by the plaintiff that the closing paragraph of 
the seventh section in the latter act gives it 
that effect, and the plaintiff relies with con- 
fidence upon the case of Morris v. Penn Ins. 
Co., 120 Mass. 504, decided by the supreme 
court of that commonwealth, for supporting 
that proposition. 

In examining that question it must be as- 
sumed that the true construction of the two 
statutes is that which is given to them in 
that case by that court. Much difficulty 
arises, however, in ascertaining how far that 
decision goes, inasmuch as the report of the 
case fails to give a definite statement of the 
facts. Enough appears to show that the 
policy lapsed by the neglect of the assured to 
pay the annual premiiim; tliat the assured 
afterwai'd, at his request underwent a new- 
examination by the medical examiner of the 
company, at his expense; that the policy was 
subsequently reinstated, and that the assm*ed 
paid at Boston a premium on the reinstated 
policy, and failed to make any other pay- 
ment Appended to that is the statemnt 
that the agreed facts showed that the de- 
fendants were liable to the plaintiff accord- 
ing to the provisions of the non-forfeiture act 
of the state, from which the clear inference 
is that the contract, by the settled rules of 
law, was a Massachusetts conti-act. Unless 
the contract was a Massachusetts conti-act 
it is clear that those statutes could not have 
had any controlling influence in the case, 
it being settled that the laws of a state 
cannot have any extraterritorial operation 
in that regard. Baldwin v. Hale [supra]; 
Green v. Collins [supra]; D'Arcy v. Ketch- 
um [supra]; Pennuyer v. Neff, 95 U. S. 720. 
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Argument to sliow that the contract in this 
ease was a ^^ew Jersey contract is hardly 
necessary, as that proposition is fully sus- 
tained by the agreed facts. Viewed in the 
light of the agreed facts, everything indi- 
cates that the parties contracted with refer- 
ence to the law of New Jersey, and without 
any reference to the law of iilassachusetts. 
Both parties concede the following proposi- 
tions: (1) That the company was chartered 
by the legislature of New Jersey. (2) That 
Newark is its established place of business. 
(3) That the annual premiums were payable 
at Newark. (4) That the jMassachusetts 
agent was not authorized to make, alter, or 
discharge contracts, waive forfeitures, or 
^•ant permits. (5) That policies are issued 
by the company at Newark, their place of 
business, and tliat the losses, if any, are pay- 
able there. (6) That agents can only receive 
premiimis when fm-nished with receipts duly 
signed by the president or treasm-er of the 
company. (7) That they are only authorized 
to receive applications for insm'ance, and to 
ti-ansmit the same to the ofBce of the com- 
pany at Newark. (S) That the policy of the 
applicant, if accepted, is signed at Newark, 
and sent by mail to the agent (9) That all 
the agent does at that time is to deliver the 
policy as dh-ected. (10) That the agent does 
not coimtersign the instrument, nor does he 
do any act to give it validit3^ (11) That the 
new application, with tlie one sm-rendered, 
was sent by the agent to Newark, for the 
action of the company. (12) That the appli- 
cation was accepted at Newark, where the 
policy was executed, and forwarded by mail. 

(13) That all the agent did was to deliver 
the policy with the two receipts, which were 
executed at Newark, and sent with the 
executed policy to the agent for delivery. 

(14) That the only act done within the com- 
monwealth of Massachusetts was the deliv- 
ery, by the agent, of the policy with the two 
receipts, in pm'suance of the company's direc- 
tions. Tested by these facts, which cannot 
be successfully contested, the court is of the 
opinion that the case falls within the con- 
trolling rule following: That the seat of the 
continuous business of the corporation was 
at Newark, and that the contract was made 
and was to be performed there, and must 
he interpreted by the law of the place where 
it was made. Sav. (Guth. Ed.) 175; Ex parte 
Heidelback [Case No. 6,322]; Whai-t Confl. 
Laws, § 426. 

Decided support to liat proposition is also 
found in another section from the last-named 
author, in the Avords following: "Where 
an agent having no power to complete a 
conti-act, obtains orders in a foreign state, 
which orders he forwards to his home princi- 
pal, who accepts and fills them, the seat 
of the contract is in the state in which the 
principal resides," which is the exact case 
before the court. Whai-t Confl. Laws, § 406; 
Hyde v. Goodnow, 3 N. Y. 267; Backman v. 
Jenks, 55 Barb. 409. lusm-ance contracts 
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are in general subject to the laws of the place 
where the policy is issued, and where the 
corporation issuing it has its seat, and where 
the loss, if it be incurred, is to be paid. 
When the policy is procm-ed by correspond- 
ence, still the same rule obtains; nor does 
it make any difference whether the policy 
is sent by mail or delivered by an agent to 
the party insm'ed, as com'ts will presume 
that the conti-act is governed by the law of 
the place where the policy was completed 
and issued. Whart (3onfi. Laws, § 465; Ruse 
V. Mutual Ben. Life Ins. Co., 23 N. T. 516; 
Parker v. Royal Exch. Assur. Co., 8 Ct. Sess. 
Cas. (2d Ser.) 372. It appeared in the case 
last cited, that a citizen of Scotland made 
proposals for an insm*ance upon the life of 
a Scotchman to an Enghsh insurance com- 
pany, and thereafter received a policy, which 
was prepared at the head office in London, 
and then ti-ansmitted to the Edinburgh 
agents, by whom it was delivered to the 
insured, and to whom he made payment of 
premium. Held by the whole com*t, the 
judges delivering opinions seriatim, that the 
contract was English, because the Edin- 
bm*gh agents were not authorized to conclude 
contracts binding the company. The Lord 
Justice-Clerk said that the insm-ed received 
a policy in English form, and that his pro- 
posal for the same was transmitted to the 
London company, the Scotch agents not 
undertaking, and not" being entitled to 
bind the company. "Although the life may 
be in Scotland, or the party insm-ing it, yet 
it is an undertaking in England. The com- 
pany do the business of insurance there; 
there they undertake the risks; there 
they insm'e, so far as the business has 
locaUty. * * « The delivery of the policy 
is only the delivery of the document of debt, 
by which each becomes mutuaUy boimd, and 
by which the assured holds the proof of the 
obligation, but the thing done is to insm:e 
in England, and that the company does." 
Three or more questions were involved, but 
the one most discussed was whether interest 
should be allowed, and Lord Moncrieff said: 
"If we must follow om* awn law we must 
find interest due. but if we are satisfied 
that the law of England ought to rule the 
question, no interest can be awarded." "If 
the locus contractus and also the locus 
solutionis are ascertained to be in one coun- 
try, the law of that country must rule all 
questions touching the effect of the contract" 
Taking those questions to be settled, it fol- 
lows that if the policy was made in England 
the result would be that the contract is 
English, and that all must be ruled by the 
law of England. Much sti'ess was laid in 
that case upon the fact that the policy was 
by the agent dehvered in Scotland; but the 
answer of Lord Cockbum to that argument 
is decisive. Speaking of the agent the 
learned justice said the agent was the mere 
hand that transmitted, probably with his 
opinion, the proposals, and was to receive 
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and deliver the policy; that lie did nothing 
that might not have been done by mail, as 
the policy which he delivered was an Eng- 
lish policy, executed according to English 
law, and bearing no reference to any foreign 
locus solutionis, either of the premium or of 
the sum insured. Western v. Genesee Mut. 
Ins. Co., 12 N. Y. 263; Westl. Confl. Laws, § 
221; Sav. (Guth. Ed.) 215. Authorities to 
show that the validity of a contract is to be 
decided by the law of the place where it is 
made are numerous, and it is clear that the 
proposition is correct, unless it was agreed, 
either expressly or tacitly, that it should 
be performed in some place, and then the 
general rule is that the conti-act, as to its 
validity, natm*e, obligation, and interpreta- 
tion, is to be governed by the law of tlie 
place of performance- Green v. Collins [Case 
No. 5,7o5J; Hill v. Spear, 50 N. H. 262; Story, 
Confl. Laws (6th Ed.) § 242; Andrews v. Pond, 
13 Pet. [38 U. S.] 65; Don v. Lippmann, 5 
ClarJi &F.13; Penobscot &K. Ry. Co.v. Bart- 
lett, 12 Gray, 246; Meagher v. Aetna Ins. Co., 
20 U. C. Q. B. 607. When the agents 
have authority to bind the company by 
entering into contracts without reference 
to the head office, the contract is held 
in man5" cases to be made at the place 
where the agent is established, which makes 
it necessary to keep in mind that the agent 
in this case had no such authority, and that 
the contract was made, and was to be per- 
formed at the office in the state where the 
charter was gi-anted. Daniels v. Hudson 
River Ins. Co., 12 Pick. 422; Kennebec Co. 
V. Augusta Ins. Co., 6 Gray, 205; Heebner v. 
Eagle Ins. Co., 10 Gray, 134. Pursuant 
to the rule adopted, the plaintiff is entitled 
to judgment in the sum of eighty-five dol- 
lars and ninety-eight cents, according to 
the agreed facts, but nothing is said about 
costs in the agreed statement. Costs, there- 
fore, would in general be awarded in favor 
of the plaintiff, but the defendants state in 
their brief that on May 26, 1877, they filed in 
the case an offer in writing to be defaulted, 
and tliat judgment might be rendered in 
favor of the plaintiff for ninety-five dollars 
and interest, and the plaintiff did not, with- 
in ten days after receiving notice of the 
offer, accept the same, and that the amount 
recoverable is less than the sum so offered. 
Gen. St Mass. c. 129, §§ 62, 63; Rev. St 
§§ 914-916. Under the agreed facts the 
plaintiff recovers less than the amount so 
offered, and of course the defendants are 
entitled to costs from the date of the offer 
to be defaulted. 

Judgment for plaintiff in the sum of ?85.98, 
with costs to the time of the offer; costs for 
the defendants from the date of the offer. 
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DBSPAN V. OLNEY. 

[1 Curt 306; * 2 Liv. Law Mag. 354.] 

Circuit Court, D. Rhode Island. Nov. Term^ 

1852. 

MiLiTAKT Officer — Ordeus of Superior — Civil 
Liability. 

1. A military officer, acting under the law mar- 
tial, is justified by an order from a superior offi- 
cer, appai*ently within the scope of his authority. 

2. If the superior has secretly abused his 
power, he, and not the inferior who executes 
the order, is answerable. 

This was an action of trespass. It appear- 
ed, that in June, 1842, the plaintiff [John S. 
Despan] was a citizen of Rliode Island, re- 
siding at Pawtucket; and that the defendant 
[James N. Olney] came to his shop, in that 
village, accompanied by several files of sol- 
diers, arrested the plaintiff, and after hold- 
ing him in confinement for a few hours in 
a neighboring tavern, had him conveyed 
to the city of Providence, where he was con- 
fined for several days, and then permitted to 
return home. The defendant pleaded a stat- 
ute of limitations of Rhode Island, which 
barred all actions, for acts done while the 
state was under martial law, provided such 
acts were intended to preserve the peace of 
the state, and to aid the people and govern- 
ment thereof against the open or suspected 
hostilitj' of the person complaining; and is- 
sue was taken and joined upon the averment 
of the plea, that the act in question was done 
with that intent. It was shown that the de- 
fendant was a native born citizen of Rhode 
Island, but resided at Brooklyn, in the state 
of New York; that 4n June, 1842, he came 
to Providence, and volunteered his services, 
and received a commission as captain from 
the governor, and was ordered to Paw- 
tucket, in consequence of some alarm ex- 
cited by disturbances there and in the neigh- 
borhood; that very soon after his arrival 
there, an order was given to him by Major- 
General Anthony, who was the highest in 
military command at that time and place, to 
arrest the plaintiff; that he executed this 
order without any unnecessary violence, and 
it was admitted that he bore no personal 
malice against the plaintiff, with whom, it 
did not appear, he had any acquaintance. 
The act of the legislature of Rhode Island, 
placing the state under martial law, was 
then in force. It was shown that the plain- 
tiff, some weeks before the time in question, 
had commanded a military company, raised 
to support what was called the people's 
constitution, and was present, with his com- 
pany, when an attack was made on the 
arsenal at Providence. But it also appear- 
ed, that, after the president of the United 
States had recognized the government or- 
ganized under the original charter of Rhode 
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Island to be the lawful government of the 
state, the plaintiff had not taken any active 
part against that government, and had, on 
some occasions, used his influence to pre- 
vent others from doing so. But it did not 
appear that this was known, either to the 
plaintiff, or to General Anthony. 
The district judge did not sit on the trial. 

Mr. Weeden, for plaintiff. 
Mr. Blake, for defendant 

ft 

CURTIS, Circuit Justice, directed the Jury 
as follows: 

The question for you to try is, whether the 
act of the defendant, in arresting the plain- 
tiff, was intended by the defendant to pre- 
serve the peace of the state, and to aid the 
people and government thereof against the 
open or suspected hostility of the plaintiff. 
You perceive, it is a question of the defend- 
ant's intent; and the only mode of deter- 
mining it is, to consider what he did, and 
under what circumstances the act was done; 
fi'om these facts, which are shown by the 
evidence, you are to infer what the purpose 
or intent of the defendant was; a fact, not 
susceptible of being directly proved by evi- 
dence, because it is a state of mind. It ap- 
pears by the act of assembly which has been 
read, that martial law then existed in 
Rhode Island. It has been determined by 
the supreme court of the United States, in a 
case which went up to that court from this 
district, that the legislature of a state has 
power to proclaim martial law, whenever in 
its discretion, the public safety demands 
this extreme measure. And also, that, as 
the executive department of the government 
of the United States had recognized the gov- 
ernment of Rhode Island, organized under 
its charter, as the only lawfully existing gov- 
ernment of the state, all other departments 
of the government of the Union were bound 
thereby. You will, therefore, take it to be 
the law in this case, that martial law had 
been rightfully proclaimed, and did exist, at 
the time when the acts complained of were 
done. But the existence of martial law 
does not authorize general military license, 
or place the lives, liberty, or property of the 
citizens of the state under the unlimited con- 
trol of every holder of a military commis- 
sion. 

It is not needful, in this case, to point out 
the limits of the authority which it confers. 
It is enough to say, that under the issue 
you are trying, the existence of martial law 
is not, of itself, a justification of the defend- 
ant He must also satisfy you that the act 
done by him, under that law, was intended 
by him to preserve the peace of the state, 
and to aid the existing government and not 
from recklessness, or a love of power, or to 
gratify any bad passion. Still, the fact that 
martial law existed, has a most important 
bearing on the question of the intent of the 



defendant He held a commission as cap- 
tain. He received an order from his com- 
mander. He was bound to obey all law- 
ful orders. And if this order was one which, 
upon its face, was lawful, and he did no 
more than execute it you will consider 
whether it would not be proper to conclude, 
that he acted simply with an intent to do 
his duty, unless some other Intent appears. 
Now, as martial law existed, and as Major- 
General Anthony had authority under that 
law, for sufficient cause known to him, to 
cause the arrest of the plaintiff, the order to 
do so was, upon its face, a lawful order. 
And I do not think the defendant was 
bound to go behind an order, thus ap- 
parently lawful, and satisfy himself, by in- 
quiry, that his commanding officer proceed- 
ed upon sufficient grounds. To require this, 
would be destructive of militaiT discipline, 
and of the necessary promptness and effi- 
ciency of the service. 

It is a general principle, that an executive 
officer is justified by his precept If the court 
from which it issues has jurisdiction, and 
the precept is regular on its face, it is neither 
the right nor the duty of the civil officer to 
inquire further. Something like this is true 
of a military officer. If he receive an order 
from his superior, which, from its nature, 
is within the scope of his lawful authority, 
and nothing appears to show that that au- 
thority is not lawfully exerted in the particu- 
lar case, he is bound to obey it; and if it 
turns out that his superior had secretly 
abused or exceeded his power, the superior, 
who is thus guilty, must answer for it and 
not the inferior, who reasonably supposed 
he was doing only his duty. And therefore, 
if in this case, you find, as matter of fact, 
that the defendant did receive from his com- 
mander, an order to arrest the plaintiff, and 
that there was no fact known to the de- 
fendant, which would have made the arrest 
an abuse of power by General Anthony, you 
will then take it that the defendant was 
bound to obey that order, and you will con- 
sider whether he did not act from this mo- 
tive. If he did act simply from a desire to 
do his military duty, you will then consider 
whether his intent was to preserve the 
peace of the state, and aid the people and 
government thereof, against the open or 
suspected hostility of the plaintiff. 

The defendant had volunteered his serv- 
ices as a soldier. No evidence has been 
given, tending to show that he had any mo- 
tive in doing so, except the ostensible one, 
to aid the existing government in their un- 
happy troubles. And if his object hi enter- 
ing the service, was to preserve the peace of 
the state, and aid its government against 
open or suspected hostility, you will inquire 
whether this general purpose did or did not 
actuate him, in doing the act complained of; 
whether there is any ground to impute to 
him any other motive; if you find none, and 
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I must say I know of no evidence of any 
other, or any thing tending to show that he 
did act with any other intent, then you ought 
to find this issue in his favor. The contest, 
which so deeply agitated this state, though 
long terminated, may have left deep impres- 
sions upon your minds; and, out of the jury- 
box, you might differ very widely, in opin- 
ion, respecting its merits. But, fortunately, 
its merits are not here to be tried. You 
may all have a fixed opinion, that the gov- 
ernment, under the charter, was in the 
right, or that it was in the wrong; or you 
may be quite unable to agree on that point; 
and yet, you may be able to agree, and 
be bound, as conscientious men, to agree 
upon a verdict in this case. If you find the 
defendant's intent was not what he has 
stated in his plea, you should convict him, 
though you are of opinion that the charter 
government, whose soldier he was, was en- 
tirely to be approved. And if, on the other 
hand, you believe he did the act complained 
of with the intent alleged, then you are 
bound to acquit him, though you should all 
be convinced that that government was 
wrongfully sustained. 

The jury found for the defendant. 



Case Wo. 3,823. 

The DESPATCH. 

[2 Gall. 1.]^ 

Circuit Court, D. Massachusetts. Oct Term, 

1813. 

PjiIZE— JoiXT CAPTaUE — DISTRIBUTION. 

In cas^ of joint capture by privateurs, they 
share in proportion to the number of men com- 
posing their respective crews. 

Mr. "ft'iUiams, for the Castigator. 
Cummings and Sprague, for joint captors. 

STORY, Circuit Justice. The brig Des- 
patch and cargo were captured by the pri- 
vateer Castigator in company with the pri- 
vateer Fame, and, upon the whole evidence 
In the cause, it appears to be a clear case 
of joint capture. By consent of the parties, 
a decree pro forma in favor of the captors 
has been rendered against the claimants, up- 
on which an appeal is to be interposed, and 
the only question, remaining for the consid- 
eration of the court, is the relative propor- 
tion, in which the privateers shall respective- 
ly share. The Castigator had one gun of 6 
lbs. and 19 men, and the Fame two guns of 
4 lbs. and 18 men. As between public ships 
of the United States this point is settled 
by the 7th article of the rules for the dis- 
tribution of prizes, in the act of April 23d, 
1800 (5 Laws U.S. 108 [2 stat58]), which pro- 
vides, that in cases of joint capture, the eap- 
tiUTing ships shall share "according to the 
number of men and guns on board each ship 

^ [Reported by John Gallison, Esq.] 



in sight." But as to private armed ships, 
no regulation has been adopted, and of 
course the distribution must be governed by 
the general rules of the prize jurisdiction. 

Upon general principles, it would seem rea- 
sonable, in cases of joint capture, that the 
distribution should be made according to the 
relative strength of the captm-ing ships. In 
that proportion the intimidation of the ene- 
my, which would lead to a sun-ender, would 
ordinarily be supposed to exist, where no 
battle should be actually fought; and in cases 
of actual battle, the degi-ee of injury done 
to the enemy would be estimated in the 
same manner. And, in a middle class of 
cases, where one ship was actually engaged, 
and the other only in general co-operation, 
the ultimate sm-render might be well attrib- 
uted, as much to the despair of escape from 
the combined force, as the immediate injury 
from the engaging force. And, indeed, to 
attempt a discrimination founded upon dif- 
ferent degrees of exertion, would be very 
difficult, if not wholly impossible, in prac- 
tice. Bynkershoek, therefore, and he alone 
is a great authority, lays down the rule, that 
the parties shall, in joint captures, share in 
proportion to theu: respective sti-ength. Bynk. 
c. 18, Per Dup. 164. And this I apprehend 
to be the rule adopted in the prize courts of 
England and France; and perhaps it forms 
the basis of the distribution among the other 
maritime powers of Bm'ope. Vide Duck- 
worth V. Tucker, 2 Taunt 7. In the manner 
of estimating tiie relative sti-ength a great 
diversity of regulation exists. Valin in his 
treatise of priz^ QDes Prises, c. 18), states 
that in France the mode varies in three 
classes of cases of joint capture. 1. Be- 
tween a public ship and a privateer, the dis- 
tribution is in proportion to the number of 
cannon. 2. Between privateers, in propor- 
tion to the force and equipments, the num- 
ber and tlie caliber of the cannon of the re- 
spective ships; and the estimate in this case, 
depending upon such heterogeneous and 
complex combinations, is reduced to an unity 
of denomination by an arbiti-aiy valuation of 
the component parts. 3. Between public 
ships, in proportion to the number and caH- 
ber of their respective batteries of cannon. 

In England, as between public ships, cases 
of joint capture do not present any difiicul- 
ty in the disti'ibution. By the king's procla- 
mation, the whole property is shared by all 
the officei's and crews of the captmnng ships 
according to certain fixed proportions in 
which all the officers of equal rank obtain 
an equal share. For instance, the captain 
of the captm-ing ship is entitled to three 
eighths of the prize, and in joint captures, 
the same three eighths are disti-ibuted equal- 
ly among all the officers of that rank. 2 
C. Rob. Append. No. 9. As to privateers, no 
statute regulation exists, and therefore their 
claims are settled by the general law of rela- 
tive strength. This relative sti-engUi is to be 
measured, as has been settled by solemn ad- 
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judications at the cockpit and in the king's 
bench, hy the number of men on board each 
ship. Koberts v. Hartley, 1 Doug. 311. This 
rule has the advantage of gi*eat practical 
simplicity and general equity. It seems bot- 
.tomed on the soundest sense, and places the 
relative force in the power and activity of 
animated beings, in which it must always 
ultimately reside, rather than in the mere in- 
struments, which without such power and 
activity would be useless and unavailing. 
I consider this rule of the admiralty, as 
<lecisive of the present claims, and I accord- 
ingly adjudge and decree, that the privateer 
-Castigator shall be entitled to 19-37th parts, 
and the privateer Fame to lS-37th parts of 
the pi'operty subject to condemnation, to be 
•distributed among the officers, crews and 
owners, of said privateers, respectively, ac- 
cording to law- 



Case 3S"o. 8,824. 

Ex parte DES ROCHERS, 

[1 jMcAU. 68.] ^ 

•Circuit Court, California." July Term, 1856. 

Habeas Corpos— Federal Courts. 

The circuit courts and federal judges have the 
power to apply the writ of habeas corpus to all 
•cases which it would reach at common law, pro- 
vided it is not issued to any person in jail, unless 
confined under or by color of the autliority of the 
United States. 

This is an application for a writ of habeas 
■cox'pus. The applicant states himself to be 
-an alien, and a subject of Napoleon m.,^ em- 
peror of the French. That he has an action 
a,t law pending in the supreme com*t of this 
state, in which he is plaintiff, and the county 
-of San JJ^'ancisco is defendant, for the sum of 
sixteen tliousand dollars; and delay in the 
decision thereof is a great in3m*y to him. 
That said suit was argued and submitted to 
the supreme court of this state, and taken 
imder advisement at the January term, 1856. 
"That the com*t is composed of three judges, 
the Hon. Hugh C. Murray, the Hon. David S. 
Terry, and the Hon. Solomon Heydenfeldt 
That by the law organizing said com*t, the 
presence of two of the said judges is made 
necessai'y to ti*ansact business, and their con- 
■currence to pronounce a judgment .That ac- 
cording to law a term of the said supreme 
-court should have been held at the city of Sac- 
ramento in this state, in the present month of 
-July, commencing on the first Monday of the 
month. That one of the judges of said com-t, 
the Hon. Solomon Heydenfeldt, has been and 
still is absent from the state; that the Hon. 
David S. Terry, anotliei" of the judges of said 
•court, is unlawfully restrained of his liberty, 
against his consent, by certain persons 
(whose names are given in the petition) in 
the city of San Francisco, and in the north- 
-ei-n district of the state of California, and 
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held hy them in unlawful custody, and is not 
confined in any jail, nor hy the color of au- 
thority of any state or of any magistrate 
thereof; that the said David S. Terry has 
been so unlawfully resti'ained of his libei'ty 
against his consent since the 21st day of 
June, 1856, and has been thereby prevented 
from discharging his duty as one of the 
judges of the said supreme com-t in examin- 
ing and considering the causes which had 
been submitted in said com-t, and among 
others, the said cause of the applicant, and 
prevented from taking his seat upon the 
bench of the said court, at the said July 
term thereof, in consequence of which the 
said term has not been holden; all which is 
gi'eatly to the injury of the applicant, by 
hindering and delaying the consideration and 
determination of his said suit He further 
states that he has been informed, and he be- 
lieves, that the persons who hold the said 
David S. Terry in illegal confinement, are 
about to transfer and convey him beyond the 
limits of tills state and of the United States, 
illegally and against his wiU. The applica- 
tion concludes with a prayer for a writ of 
habeas coi*pus to the persons named as hav- 
ing the said Tei*i*y in illegal restraint 

A. P. Crittenden and D. TV, Perley, for 
petitionei". 

McAllister, Ckcuit judge. The princi- 
ple which it is the object of this writ to 
vindicate, has existed from and been conse- 
crated by a remote antiquity. It was embod- 
ied in the celebrated edict "De Homine Ex- 
hibendo," of the Roman law, existed in the 
unwritten usages of the Saxon, and found 
utterance in the great charter of our Anglo- 
Saxon forefathers. "No fi-eeman shall be 
taken, or imprisoned, or disseized of his 
fxanehises or liberties, &c., imless by the 
judgment of his peers, or the laws of the 
land." From the earliest times, says Lord 
CampbeU, "before the habeas corpus act 
this writ issued, calling upon the pai-ty de- 
taining to show if any just cause existed for 
the detention." 2 Q. B. 342. .At common 
law, it issued in numerous instances. In 
one, it was granted on the application of the 
secretary of a humane societj', to bring up 
the body of a helpless and ignorant female 
who was being exhibited for money against 
her consent In another, for the body of a 
bastard, imder fourteen years of age, to re- 
store it to the mother. Again, it has been 
issued to bring up an infant who had ab- 
sconded from its father, and was detained 
by a third pei-son against his consent; to re- 
lieve a wife from the illegal restraint of her 
husband; to relieve, at the instance of her 
husband, a wife from illegal restraint; and, 
upon the application of his friends, to in- 
quire into the legality of an impressment of 
a party. "It is an immediate remedy for 
every iUegal imprisonment" 1 "V\''atts, 67. 
In a word, whenever a person has been de- 
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prived of going when and wbere lie pleases, 
and restrained of liis liberty, lie lias a- right 
to inquire If that restraint be legal, whether 
it be by a jailor, constable, or private indi- 
vidual. 2 A^hm. 247, cited in 4 Bac. Abr. 
571. 

In this country, in the case of U. S. T. 
Green [Case No. 15,256], the common-law 
habeas corpus was issued to try the right of 
custody to an infant No one will lightly 
impute usurpation of jm'isdiction to the great 
judge who presided in that case. The ques- 
tion before him, when he ordered the writ 
to issue, was one of jm'isdiction. This could 
not have been waived even by consent of 
parties, as such consent could give no jm'is- 
diction to a court of the United States, which 
is not conferred by the constitution and laws. 
If the proceeding shows a want of jurisdic- 
tion, it is the duty of the com't to take notice 
of it, without waiting for an objection fi'om 
either party. Cutler v. Rae, 7 How. [48 U. S,] 
720. It is difficult even to imagine that 
Judge Story, through ignorance or willful- 
ness, proved derelict to his duty. The con- 
elusion is, that he entertained no reasonable 
doubt of jm'isdiction, and therefore exercised 
it This gi-eat ^vrlt existed for all remedial 
purposes, not only anterior to the enactment 
of the habeas corpus act in England, but 
prior to the time of magna charta. In the 
reign of the second Charles, the habeas 
corpus act was passed to repel the aggres- 
sions of the crown and its minions. Those 
aggi'essions clothed themselves in the form 
of legal proceedings in the name of the 
crown, and hence the terms of the act were 
limited to persons confined on criminal pro- 
cess. But the habeas corpus brought by our 
ancestors as then' bh'thright to this counti-y, 
was the common-law habeas corpus; that 
great embodiment of a free principle, which, 
born with the stm'dy Roman, preserved by 
the free Saxon, was so cherished by our im- 
mediate sires that they engrafted into om* 
organic law the declaration, "that the privi- 
lege of the writ of habeas corpus shall not 
be suspended unless in case of rebellion," &c. 
Const. U. S..art. 1, § 9. In the constitution 
of our own state, and in that of every state 
of the Union, a similar provision has been 
with jealous vigilance incorpor-ated. Nor 
have the representatives of the people of this 
state been unmindful of the beneficial influ- 
ences of this great writ. "Every person un- 
lawfully committed, detained, confined, or 
restrained of his liberty, under any pretense 
whatever, may prosecute a writ of habeas 
corpus to inquire into the cause of such im- 
prisonment and restraint." Comp. Laws Cal. 
167. 

In commenting upon the habeas corpus, the 
supreme com't of Pennsylvania, in the Case 
of Williamson [26 Pa. St. 9] say, "The com- 
mon law on this subject was brought to 
America by the colonists. Congress has con- 
ferred upon the federal judges the power to 
issue such writs according to the principles 



regulating them in other courts." In Ex 
parte Swartwout, 4 Granch [8 U. S.l 94, it is- 
said that "for the meaning of the term 
(habeas corpus), resort may unquestionably 
be had to the common law; but the power 
to award the wi-it by any of the courts of 
the United States, must be given by written 
law." The proposition, then, is established^ 
both by federal and state authority, that in 
determining upon the natm'e and character- 
of the habeas corpus mentioned in the consti- 
tution and judiciai'y act of the United States,, 
regard is to be had, not to the limits pre- 
scribed by the British statutes, but to the 
more liberal principles in this particular of the 
common law by which it is regulated. By 
those principles it was issued in England to 
relieve any person from illegal restraint. Its 
operation in this country should not be less, 
beneficent. It remains to consider to what 
extent the act of congress givuig to the feder- 
al judiciary the power to issue tliis great writ 
has limited and controlled the cases to which, 
at conmion law, it confessedly applies. In 
doing so, we must bear in mind that we are 
ilxing a construction which is to decide 
whether the federal courts are to extend to or 
witlihold from persons, a great constitutional 
right, in many cases to which the common 
law applitis. 

No law, say the supreme com't of the Unit- 
ed States, prescribes the cases in which this 
great writ shall be issued, nor the power of 
the court over the party when brought up 
by it The term used in the constitution is. 
one well understood; and the judiciary act 
authorizes all tlie com-ts of the United States 
and the judges thereof, to issue the writ foi" 
the pm'pose of inquiring into the cause of 
commitment Ex parte Watkins, 3 Pet [28- 
U. S.J 201. To the fourteenth section of the 
judiciaiy act of 1789 (1 Stat 73), we must 
look for the written som'ce of the power of" 
the courts of the United States to issue this 
writ: "All the before-mentioned courts of 
the United States shall have power to issue^ 
writs of scire facias, habeas corpus, and all 
other writs not specially provided for by stat- 
ute, which may be necessary for the exercise 
of their respective jm-isdictions, and agree- 
able to the usages and principles of law." A 
doubt once existed whether the restrictive 
words, "which may be necessary for the ex- 
ercise of their respective jurisdictions," did 
not limit the power to the award of such writs 
of habeas corpus only as were necessary to en-^ 
able the federal courts to exercise their re- 
spective jurisdictions in some case they were^ 
capable of deciding, — or, whether these re- 
strictive words related exclusively to the last 
and immediately preceding words, "all writs 
not specially provided for by statute." Tbat 
doubt has been dissipated by the masterly de- 
cision of Chief Justice Marshall, in Ex pai-te 
Swai'twout, 4 Cranch [8 U. S.] 75, in which it 
was settled that the words, "which may be 
necessary for the exercise of their respective 
jurisdictions," apply only to the writs refer- 
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rckl to in the last antecedent clause, thus leav- 
ing the writs enumerated, scire facias and 
habeas cori)us, unrestricted, save as limited 
hy the proviso to this section. In allusion to 
this case of Ex parte BoUman, Id., Conkling, 
in his treatise, says (page 77, Ed. 1S56), "The 
propriety of the latter construction, indicated 
by strict grammatical construction, was dem. 
onsti-ated by a masterly reduetio ad ab- 
surdum; and it was held also to be strongly 
corroborated by the thirty-third section of the 
Judiciary act, which gave the power to bring 
up a prisoner not committed by the court it- 
self to be bailed." It followed from this en- 
actment, as the appropriate process to bring 
up the party was habeas corpus, that such 
power was supposed to have been previously 
given, and that the thirty-third section was 
thei'efore explanatory of the fourteenth, 
•i After having given to the courts of the 
United States the power to issue writs of 
habeas corpus, tiae fourteenth section of the 
act declai'es that "either the justices of the 
supreme court or judges of the district courts, 
shall have power to grant writs of habeas 
corpus, for the purpose of inoLuiring into the 
cause of commitment;" and the second sec- 
tion of the act of congress organizing this 
court, gives the same power to its presiding 
officer. 9 Stat. 521. Thus far the imresti'ict- 
ed power is given to issue the writ. By the 
decision of the supreme com*t of the United 
States this is a writ well understood; and in 
the exercise of the power of issuing it, the 
courts of the United States must necessarily 
inquire into its use according to the common 
hiw. [Ex parte "U^atluns] 3 Pet. [28 U. S.] 200. 
A resti'ictiou is interposed, by ^the proviso to 
the fom'teenth section of the act which gave 
the general power. It is in these words: 
"Provided, that ^vrits of habeas corpus shall 
in no case extend to prisoners in jail, xmless 
they are in custody under or by color of the 
authority of the United States, or are com- 
mitted for trial before some court of the 
same, or are necessary to be brought into 
com't to testify." That this proviso extends 
to the whole section, and limits the powers 
of both the com-ts and judges, there can be 
no doubt Its evident object, and a most 
salutary one, was to prevent any possible con- 
flict between the federal and state tribunals, 
which would result from leaving in the for- 
mer the p.ower to relieve persons confined in 
jail by state courts and state magistrates. 
Such view seems to have been talcen by Judge 
Kane, in the case of U. S. v. Williamson [Case 
No. 1G,72G], and in the same case by the su- 
preme com-t of Pennsylvania [26 Pa, St. 9]. 
In that case a vsrit of habeas corpus had 
been issued by the district judge of the Unit- 
ed States for the eastern distinct of the state 
of Pennsylvania. The respondent having 
made an evasive return, was committed for 
the contempt He was subsequentiy brought 
before the supreme court of the state of 
Penn^lvania, Among others, his discharge 
was moved for on the ground that the dis- 



trict judge had no jurisdiction or power to 
issue the writ To. this objection the court 
say: "The act of congress of September 24, 
1789, gives the com't power to issue writs of 
habeas corpus, &c., and the same act ex- 
pressly authorizes the judge of that court 
to grant writs of habeas corpus for the 
purpose of inquiring into the cause of com- 
mitment, provided that such shall in no case 
extend to persons in jail, unless where they 
are in custody under the authority of the 
United States," &c. "And it does not ap- 
pear that the writ of habeas corpus issued 
for persons in jail, or in disregard of state 
process or authority." It was on this ground 
that the Pennsylvania court very jusfly sus- 
tained the jurisdiction of the district judge. 
While it is evident that the proviso to the 
fourteenth section, liinits equally the powers 
of the courts and judges (admitted to do 
so by the com*t in the Williamson Case), it 
by no means follows that equalizing and re- 
stricting their powers as to persons in jail, 
has denuded them of all powers, where they 
have jurisdiction of the parties, to relieve 
from illegal resti-aint, save in cases where 
the suffering parties are in jail under au- 
thority of the United States. The proviso 
simply inhibits them from sending the writ 
to any persons in legal custody in jail, unless 
there under the authority of the United 
States. The alien, or citizen of another state,, 
who is resti'ained of his liberty by lawless 
men, who is under no legal resti-aint, has a 
right to appeal to the laws of the country 
for relief. If in jail, or legal custody not 
under color of authority of the United States, 
he is remitted to those laws which placed 
him there. This is, in my opinion, ttie true 
construction of the proviso, in which I am 
confirmed by the action of Judge Story, and 
by the opinions of the district judge of the 
district com't of the United St^ites for the 
Eastern disti'ict of Pennsylvania, and the 
supreme com-t of that state. It was in the 
exercise of this jurisdiction tiiat Judge Kane 
issued the writ in the Williamson Case. 
Spealcing of the common-law habeas corpus, 
he says, "The writ issues here, as it did in 
Rome, whenever it is shown by affidavit that 
its beneficial agency is needed. It would 
lose its efficiency if it could not issue without 
a petition from the party himself, or some 
one whom the party had delegated to repre- 
sent him. His very presence in court to 
demand the writ would in some sort nega- 
tive the restraint which his petition must 
allege. In the most urgent cases, those in 
which delay would be disasti'ous, forcible ab- 
duction, secret imprisonment, and the like, 
the very grievance under which he is suffer- 
ing precludes the possibility of his applying 
in person. The American books are full of 
cases— they are within the expex'ience of 
every practitioner at the bar— in which the 
writ has issued at the instance of third par- 
ties, who had no other interest or right in 
I the matter than what man concedes to sym- 



PE8SAU (Case No. 3,825) 



[7 Fed. Cas. page 5-iO] 



pathy with the oppressed." U. S. V. Wil- 
liamson [Case No. 16,726]. These views are 
as sound law as they are eloquently ex- 
pressed. In the case at bar, the applicant 
is an alien resident in this place; is not only 
interested in the matter to tiie extent that 
man concedes to sympathy with the op- 
pressed, hut is pecuniarily interested to a 
larj^e amount. The party illegally deprived 
of his liberty is not in jail, nor in any custody 
known to the law, but held in resti'aint 
against his will, and in direct violation of 
those laws. It is, therefore, ordered that the 
writ of habeas corpus do issue as prayed for. 

The writ was not served, the party in confine- 
ment having been released the niglit before the 
writ was to have been served. 



Case No. 3,826. 

DESSAU V. BOURS et al. 

[1 jMcAU. 20.]^ 

Circuit ronrt. Calif oruia.- July Term, 1855. 

Pauoi. Evidexce— Pauties to NegotiabtjB Paper. 

1. Parol testimony is inadmissible to ehij-go a 
party on negotiable paper, where neith-ir his 
name, nor any other circumstance, appears on 
its face to connect him with it. 

2. The rule applicable in cases of sales, as to 
undisclosed principals, does not apply to this 
case. 

3. Where there is sufficient on the face of ne- 
gotiable paper to create a doubt to whom cre^iit 
was given, parol evidence is admissible to re- 
move that doubt 

An action was brought, by payee v. draw- 
■er, on following draft: "Banking House, T. 
Robinson, Bours & Co., Stockton, January 
22d, 1855. At sight pay to the order of A. 
Dessau, for value received, twelve hundred 
dollai-s. T. Robinson, Bours & Co., Agents. 
To William Hagan & Co., Kew York." An 
ans\\^er to the complaint was filed, which 
sets forth specially certain facts by way 
of defense, which will be found in the opin- 
ion of the court. To that answer a demurrer 
was filed by the plaintiff. 

Sloan & Love, for plaintiff. 
D. W. Perley, for defendants. 

McAIjMSTBR, District Judge. On the 
face of this instniment, there can be no 
doubt of the responsibility of defendants. 
No mention is made of any principal; nor 
is any fact patent on the face of the paper 
which discloses the existence of any per- 
sons save the drawers who are to be char- 
ged. Thus viewed, by the well-settled rule 
of law, the word "Agents" appended to the 
drawers' names is to be regarded merely 
as descriptio personarum, and the instru- 
ment fixes upon the signers an unqualified 
responsibility. The defense to the action 
rests upon an answer which avers that the 
bill was drawn by defendants as agents of 
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certain pei-sons named Burgoyne & Co. ; that 
at the time it was di*awn, such fact wa-g 
communicated to the plaintiff, and ho wa« 
informed, that the defendants were in ^o 
way liable for the due acceptance or pay- 
ment of the bill; that, after being so iu- 
foi'med, the plaintiff took the bill, and then 
and there agreed with defendants, that in 
casf^ of non-acceptance or non-payment of 
same, defendants were not to be Uable; but 
that he (the plaintiff) would look solely to the 
said Burgoyne & Co. for indomnitj'. To 
the answer, a demurrer has been filed by 
the plaintiff, and the question raised by the 
pleading is, whether parol testimony is ad- 
missible to discharge a party from the lia- 
bility fixed upon him by law, by the terms 
of the bill under consideraiion. The names 
of Burgoyne & Co. do not appfar on the bill, 
and if made liable, they are to be made so 
under the authority of that chxss of cases, 
relied on in this case, whicb authorizes the 
admission of parol testimony to fix the lia- 
bility of an unknown principal. The rule 
which admits such testimony to charge an 
unknown principal, while it rejects such 
when its object is to discharge the signer of 
a written contract, is advanced by Mr. 
Smith, in his Leading Oases, and has been 
subsequently adopted ri Westminster Hall. 
But the eases collated by that wtiter, aad 
those which in England and this country 
affirm the principle, will be found to be 
cases of sales. The court considers noiivi 
of these sti-ictly applicable to the case at 
bar. There is a distinction between the- ad- 
mission of parol testimony to charge an 
unknown principal in a transaction of sale, 
and to fix the liability of a party upon a 
bill on which his name does not ev^^n in- 
f erentially appear. In a recent case iu Eng- 
land, Lord Abinger, Ch. B., and Parke, Gur- 
ney, and Rolfe, BB., decided that a. partner 
might be held upon a written contriict sign- 
ed by his co-partners, but on which his 
name did not appear; considerinjr the case 
one of agency. While they stiit^i that all 
written contracts not under seal htand upon 
the same footing as contracts not written, 
they expressly admit, that in the case of a 
bill of exchange, or promissory note, none 
but the parties named in the instrument can 
be sued upon it Beckham v. Drake, 9 
:Mees. & W. 79, 92; 1 Pai-s. Cont 48, note 
a. In accordance with this doctrine is the 
case of Pentz v. Stanton, 10 Wend. 271, re- 
lied on by counsel for the demurrer. The 
force of this authority is assailed upon the 
ground, that in the mai-ginal note of the re- 
porter, as well as in the argument of coun- 
sel, it appears in that case, no disclosure 
of the name of the principal was made. 
Such is tlie fact; but it is equally true, that 
the court did not place its decision upon 
that ground; but on the broad principles 
of commercial law. It says, "The plaintiff 
cannot on the bill of exchange recover 
against the present defendant His name 
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nowhere appears upon it It was drawn 
and subscribed by "West, in his own name, 
with the simple addition of 'Agent;' but 
without any specification whatever of the 
name of the priacipai." Again, "It is not 
sufficient to charge the principal, or protect 
the agent from personal liability, merely 
to describe himself as agent, if the lan- 
guage of the instniment imports a personal 
contract upon his part" It is m*ged that 
if Burgoyne & Co. are not liable, that fact 
fixes the liability of defendants. It does 
not follow from the cu'cumstance that the 
former are not responsible on paper on 
which their names do not appear, that the 
liability of defendants must on that ac- 
count be conclusively fixed. Their respon- 
sibility depends upon the admissibility of 
certain evidence, which question is raised 
by the demurrer in this case; and if it be 
overruled, then upon the clear and satisfac- 
tory character of the evidence the defend- 
ants may give of the facts pleaded depends 
their liability. To sustain it the counsel 
for the plaintiff has -cited several cases 
from Massachusetts. In the first of these, 
the party signed the note sued on as "guai-d- 
ian of an insane person;" and in the sec- 
ond, as "guardian of an infant" In both, 
the principals disclosed were incapable of 
contracting, and the inference therefore 
was, that the only party who could contract 
was the one intended to be charged, and 
the addition to his signature was regard- 
ed merely as a designaido personae, or in- 
tended to serve him in making up his ac- 
counts. The third case, was one where a 
party sued on a note made payable to him 
as agent; and it was held, he might sue in 
his own name. 3 Mass. 299; G ^Mass. 58; 
8 Mass. 103. Neither of these cases touches 
the point whether the parol testimony of- 
fered in this case can be received. The true 
rule deducible from the recent cases is, that 
where there is sufficient on the face of the 
instrument to create a doubt to whom the 
credit was given, then, as between the orig- 
inal parties, parol evidence is admissible to 
remove that doubt In the application of 
this rule, the embarrassing question may 
arise, whether the form of an instrument in 
a given case is such as will admit parol 
evidence to remove the doubt suggested by 
its terms. In the case of Mechanics' Bank 
of Alexandria v. Bank of Columbia, 5 
Wheat [18 U. S.] 326, the check sued on 
was signed by William Patton, individual- 
ly. The question was, is this a private 
check, or drawn as cashier? The court say 
(page 335), "Had the draft signed by Pat- 
ton borne no marks of an official character 
on the face of it, the case would have pre- 
sented more difficulty." They then advert 
to the fact that the check, which was in the 
usual form, had prefixed to it the words 
"Mechanics' Bank of Alexandria," as suffi- 
cient to authorize the admission of parol tes- 
timony, to show the true nature of the trans- 



action. It is to be observed, that such tes- 
timony was admitted to charge a party 
whose name did not appear upon the check. 
A f m'ther step in the relaxation of the rule 
was taken in the case of Susquehanna Bridge 
Co. V. Evans [Case No. 13,635], where tes- 
timony was admitted in an action between 
indorser and indorsee, to establish a parol 
agreement between the parties entered into 
at the time of indorsement The point under 
consideration came before the supreme court 
of New York in Mott v. Hicks, 1 Cow. 513. 
A note was given in the name of the presi- 
dent and directors of the Woodstock Com- 
pany, signed by W. Hicks, president, and 
made payable to Isaac Hoi-sfield, who in- 
dorsed as agent On trial of an action on 
the note, the endorser, Horsfield, was of- 
fered as a witness and objected to. The 
question of his liability, as endorser, came 
up directly. It was held, first that the 
maker of the note was not individually lia- 
ble there being sufficient on the face of the 
instrument to indicate the principal; sec- 
ond, that parol evidence was admissible to 
discharge the endorser, inasmuch as he had 
endorsed as "agent" which, it was consid- 
ered, had opened the door to the admissi- 
bility of testimony. But the question has 
been met more directly in the case of Hicks 
V. Hinde, 9 Barb. 528. The action was upon 
a draft signed by John Hinde, "Agent" 
and the comt, after adverting to the case 
of Pentz V. Stanton, 10 Wend. 271, and other 
cases, decided that the drawing of the draft 
was restrictive, and that the word "Agent" 
annexed to the signature of the maker was 
equivalent to a declaration that he would 
not be held responsible personally on the 
dr-aft In such case, parol evidence was ad- 
missible. These two last cases have been 
cited approvingly in New York, in Babcoek 
V. Beman, 1 Ker. [11 N. Y.] 200, and may 
be taken as the law of the most commercial 
state in the Union. The rule is not only 
adopted, but carried to a greater extent in 
Pennsylvania, In Miles v. O'Hara, 1 Serg. 
& R. 32, the drawer of a bill of exchange 
was permitted to rebut the presumption of 
liability arising out of his unqualified and 
imrestricted signature; by introducing parol 
testimony to establish his agency, and the 
knowledge of it by the opposite party. A 
decision to the same effect will be found in 
Hill V. Ely, 5 Sei'g. & R. 363. But this court 
cannot go to the extent to which the courts 
of Pennsylvania have gone In the admission 
of parol testimony, to discharge parties who 
have put their signatures to commercial pa- 
per without any restriction. Those courts 
have done so by reason of their peculiar 
structure. Mr. Justice Duncan, in the last- 
cited case, predicates the right to receive 
parol testimony in such cases on the ground 
that the courts of law of Pennsylvania will 
administer any relief which could be ob- 
tained in a coiu't of equltj', there being no 
court of chancery in that state. But as 
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the case at bai" comes within the decisions 
of the courts of law in New York, heretofore 
cited, and no case has yet lieen brought 
to the attention of this court, in which an 
advei-se ruling directly on the point has 
heen made, this court is arrived at the con- 
clusion, that under the circumstances of this 
case the parol testimony is admissible. The 
demurrer must, therefore, be overruled. 
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Case ]S*o. 3,826. 

DESSOR V. DAVIS. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case N"o. 3,827. 

DE TASLET et al. v. CROUSELLAT. 

[1 Wash. C. O. 504.] ^ 

Circuit C?ourt, D. Pennsylvania. Oct., 1806. 

Skt-Off — Action on" Bill of Exchange. 

1. The defendant, in an action on a bill of ex- 
change, may set off a claim he has upon the 
plaintiff, for not having insured a particular 
sum on a vessel and which he was ordered and 
bound to do, the vessel having been lost, and no 
insurance having been made by the plaintiff. 

2. Damages on bills of exchange, paid by the 
defendant, upon bills drawn by him on the 
plaintiff, and which the plaintiff was bound t-^ 
pay, may be set off. 

The questions in this cause were, whether 
the defendant could set off against the plain- 
tiff's demand, which was on a protested bill 
of exchange for the sum of £7.000 sterling, 
which the defendant had ordered the plain- 
tiff to insm-e on a vessel, the plaintiff being 
under a legal obligation to make the insur- 
ance as directed; but which he had failed 
to do, and the vessel was lost Secondly. If 
he could set off about fl,S00, which the de- 
fendant had paid for the damages on bills of 
exchange, drawn upon the plaintiff, and 
which he had protested, though he was 
bound to accept and pay them. 

Mr. Levy, for defendant, contended, that 
under the law of this state, passed in 1705, 
which declares, that on the plea of payment, 
the defendant may give in evidence any 
bond, bill, account, bargain, or agreement; 
greater latitude was allowed to offsets than 
in England. That in the case of a merchant 
who has funds of another in his hands; or 
who has been in the habit of insuring for 
him; or who accepts a bill of lading from 
him, and j'et refuses or neglects to make in- 
surance when ordered; that he stands him- 
self the insurer, is liable to pay exactly what 
the insurers would have been bound to pay, 

* [Originally published from the MSS. of Hon. 
Bushrod AA^'asbington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr.,- Esq.] 



and is entitled to make the same defence. 
He cited 1 Marsh. Ins. 205-209; 6 Tei-m R. 
488; Parker, 303, 304. 

Mr. Rawle, for plaintiff, insisted, that the 
action against the merchant thus neglecting 
to insure, is founded in maleficio; that the 
damages are unliquidated, and cannot be set 
off. 

BY THE COURT. The foundation of this 
offset is a breach of contract, which makes 
the merchant who thus neglects to insm*e, 
the insui-er, and he is liable as the insm-er, 
and is entitled to make the defence which 
the insm-er could make. This, therefore, is 
not a case of unliqmdated damages. As to the 
second point, that was settled in the case of 
Armstrong v. Brown [Case No. 542]. The 
parties then agreed to withdraw a juror, the 
plaintiff not being prepared to meet the first 
offset. 

[NOTE. The case was tried at the October 
term, 1807, and verdict rendered for plaintiff. 
See Case No. 3,828.] 



Case No. 3,828. 

DE TASTETT et al. v. CROUSILLAT. 

[2 Wash. O. 0. 132.] ^ 

Circuit Court, D. Pennsylvania. Oct, 1807. 

Prixcipal and Agent — Neglect or Agent to 
Effect Insukance — Damages — Bills op Ex- 
change— Agueement TO Accept — Pauol Evi- 
dence— Set-Off. 

1. A merchant who is in the habit of insur- 
ing for his eorrtspondent, and is ordered to make 
insurance, which he neglects, or imperfectly exe- 
cutes, is answerable as if he was himself the 
assurer, and is entitled to the premium. 

[Cited in Le Roy v. Beard, S How. (49 U. S.) 
468; Very v. Levy, 13 How. (54 U. S.) 
359. Approved in Manny v. Dunlap, Case 
No. 9,047.] 

2. When the insurance has been imperfectly 
made, and not altogether neglected, it may be 
questioned, whether the agent is liable for 
more than the damages, equal to the chance of 
the indemnity which would have been afforded 
by the exact execution of the order. 

3. A claim of damages against an agent, upon 
the orders of the principal, which he is charged 
with neglecting, is not entitled to favour, if the 
order has been couched in doubtful terms. 

4. If a reasonable diligence was used by the 
agent to effect the insurance, he is not liable. 

5. The neglect of the agent to give his prin- 
cipal notice of his having been unable to execute 
the order for insurance, will make him liable in 
damages. 

6. Unliquidated damages cannot be set off. 

7. An agreement to accept bills, renders it 
unnecessary that the drawee shall have funds 
in his hands belonging to the drawer. 

8. Parol evidence to show facts stated in cer- 
tain letters received by the witness, will not be 
admitted; as the letters are higher testimony, 
and should be produced. 

^ [Oriffinally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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The jury were empannelled to try issues in 
two actions, the one brought to recover the 
amoimt of a bill of exchange, drawn by the 
defendant on a house at Roehelle, in favour 

'Of the plaintiffs, for two thousand pounds 
sterling, and damages, the same having been 
protested; and the other for the balance of 

-a commercial account The plaintiffs are 
merchants residing at q London, between 
whom and the defendant very considerable 
transactions had taken place, principally in 
the drawing of bills on each other, and in- 

"surances effected in England, on vessels and 

-cargoes, sent by the defendant to England, 

-and to different parts of the continent 
Many of the defendant's bills, drawn in the 

summer and autumn of 1SQ5, on the plain- 
tiffs, were protested; and the defendant hav- 
ing been obliged to pay the damages, to the 

.a,mount of about two thousand pounds, this 
is claimed by the defendant as an offset, the 
plaintiff consenting tliat the claim may be 
made in this action. He also claimed the 
sum of seven thousand pounds of the plain- 
tiff, for not having effected an insurance on 
the Betsey, as he had been directed to do, 

-and as he had been in the habit of dohig on 
former occasions. This cause was partly 
tried at a former term, when it was objected 
■by the plaintiffs' counsel, that this claim, if 
well foimded, could not be made an offset 
But the court deciding otherwise, a juror 
was withdrawn, that the plaintiff might have 

-an opportunity of taking testimony, to meet 
this point [See Case No. 3,82T.] Deposi- 
tions having been taken, the question rela- 
tive to this point appeared to be as follows. 
In consequence of a decision in the case of 
Kellner v. Le Mesurier (1803) 4 East, 396, 
<ieclaring that policies made in England up- 
-on foreign vessels, seized as prize by any of 
his majesty's privateers, and condemned, 
were absolutely void; it had become a prac- 
tice, in many instances, for the underwriters 
in London to execute a policy in common 
form, .and to give a separate engagement, 
which they considered binding on their hon- 
•our, to pay tlie losses in cases of captures 
and condemnations, whether by English cruis- 
ers or others. In the summer of 1805, the 
.plaintiffs having been ordered by the defend- 
ant to obtain an insm-ance on a vessel 
named the Tryphenia, had it effected with 
this separate engagement of which he in- 
formed the defendant on the 16th of October. 
In the summer of the same year, the defend- 
-^nt wrote to the plaintiffs, informing them 
•of his intended shipment of a cargo of colo- 
nial produce to Antwerp, by the ship Betsey; 
-and desiring him to insure six thousand 
pounds on the cargo, which he desires may 
"be done "by the most solid assurance." He 
shortly after directed him tp insure one 
thousand pounds more on the same' cargo. 
'The plaintiffs had the insurance effected in 
tlie common manner, but no separate en- 
.gagement to insure against capture was ob- 
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tained; and it appears, by a deposition in 
the cause, that the broker who was applied 
to, to get the insurance effected, was instruct- 
ed by the plaintiff to obtain, if he could, 
such a separate engagement The attempt 
was made at Lloyd's Coffee-House, but none 
of the underwriters could be prevailed upon 
to enter into such an engagement On the 
16th of October, the plaintiffs enclosed to 
the defendants three separate accounts for 
tlie insurances effected upon the Tryphenia, 
the sis thousand, and the one thousand 
pounds on the Betsey's cargo. In the first 
they stated, specially, the separate agi-ee- 
ment which had been obtained; but made 
no mention of it as to the other insurances. 
No other notice was given to the defendants, 
that in the latter case such an agreement had 
not been obtained. The Betsey was cap- 
tured about the middle of November, by a 
British cruiser, and condemned as good 
prize. On the 3d of July, 1805, the plaintiffs 
wrote to the defendants, referring to a for- 
mer letter from the defendants, in which he 
stated the details of his concern with An- 
thony De Tastett & Co., of St. Sebastians, 
which, they say, "we are to support with all 
our credit We have written tliem on this 
subject, and said that we would honour all 
your drafts on us, for your account" On 
the 27th of August the plaintiffs wrote to 
the defendant, that they would accept no 
more of his bills. In many letters from the 
defendant to the plaintiffs, previous to the 
letter of the 27th of August when he men- 
tioned the bills drawn on the plaintiffs, he 
distinguished between those drawn on ac- 
cotmt of his connexions with the house at 
St Sebastians, which he directed to be 
charged to them-; and those drawn on his 
own account, which he ordered to be placed 
to his particular debit The defendant's 
counsel offered a witness to prove, that, by 
the letters of his, the witness's, correspond- 
ents in England, they had, in the summer 
and fall of 1805, effected insurances on his 
property, with a separate engagement to 
pay, though the property should be seized by 
the British cruisers, and condemned. This 
was objected to, and the court sustained the 
objection; observing that the evidence was 
of no higher dignity than hearsay. 

Duponceau and Levy, for defendants, con- 
tended: First; that the plaintiffs were bound 
to have the insurance effected upon the cargo 
of the Betsey, with a separate engagement 
as had been done on the Tryphenia; or 
should have shown, satisfactorily, that they 
could not get this done. Proof that one 
broker had made an unsuccessful attempt, 
is no evidence that others might not have 
succeeded, if they had been applied to. Sec- 
ond; that even if every proper attempt had 
been made by tlie plaintiffs, and had failed, 
still the plaintiffs should immediately have 
given the defendant notiCe thereof, to ena- 
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ble him to cover Iiis property fully in this 
couuti-y. Third; that the plaintiffs, haring 
engaged to honour the defendant's bills, they 
were bound to do so; and are liable to pay 
all the damages arising from their failure. 

Mr. Rawle, for plaintiff, on the first point, 
answered, that no order to insure in the 
way now contended for, was given; and the 
plaintiffs endeavoured, as far as they were 
bound, to obtain such an insurance, but 
coidd not do it; consequently they are not 
liable. Second; the accounts enclosed in 
the letter of the 16th of October, in one of 
which mention is made of this separate and 
special underwriting, and in the other cases 
no notice is taken of such an agreement, were 
sufficient to apprize the defendant of the real 
situation of the cargo of the Betsey, as to 
the indemnity secured on it. Third; that 
the undertaking, as to the plaintiffs, to accept 
the defendant's bills, went only to such as 
were drawn in relation to his concern with 
the house at St. Sebastians; that, at any rate, 
the demand cannot be supported, unless the 
defendant had shown that he had sufficient 
funds in his hands, of that house, to author- 
ize him to draw; and at all events, the plain- 
tiffs were not bound to accept any bills 
drawn after the 27th of August, when they 
informed him that they would accept no 
more of his bills. 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court 

The first question arises npon the defend- 
ant's claim of seven thousand pounds. The 
law is clear, that if a foreign merchant, who 
is in the habit of insuring for his correspond- 
ent here, receives an order for making an 
insurance, and neglects to do so, or does so 
differently from his orders, or in an insuffi.- 
eient manner, he is answerable, not for dam- 
ages merely, but as if he were himself the 
miderwriter, and he is of coui-se entitled to 
the premium. In this case an insurance was 
effected, valid so far as it went, and had it 
gone as far as the defendant contends it 
ought, it would, by the legal decisions in 
England, have been inoperative and void. 
But the defendant says, that this ought not 
to have entered into the consideration of the 
plaintiffs; that, having ordered such an ia- 
surance to be made, it was the duty of the 
plaintiffs to make it, and to secm'e to the 
defendant the chance of an indemnity, though 
founded only on the honom* of the under- 
writers. To this charge of misconduct, the 
plaintiff has given two answers: First, that 
he received no orders to effect the insurance, 
in the manner now contended for; and, sec- 
ondly, that he made the attempt to do it, 
and could not get it effected. The words 
"solid assurance," contained in the defend- 



ant's letters, are certainly equivocal. They 
might mean such an insm-ance, as would 
completely protect the property against cap- 
tures by British cruisers, the imminent dan- 
gers of which were foreseen by the defendant, 
and acknowledged and dreaded by the plain- 
tiffs, as their letters evince; or they might 
mean, that the underwritei's should be men 
of solidity, and able to pay in case of loss. 
It may be proper here to observe, that a 
claim for damages against an agent, comes- 
with a bad grace fi.*om a principal, who com- 
plains of a disobedience of orders, couched in 
ambiguous terms. If, with a reasonable at- 
tention to the language, the words would 
bear the construction which has been placed 
npon them, it would be too much to condemn 
him in damages, because, upon a refined and 
critical examination of them, a different con- 
struction should be deemed the coiTect one.. 
The second excuse depends upon the fact^ 
whether a reasonable diligence was used by 
the plaintiffs to effect an insurance, as or- 
dered- If it was, they would not be auswer- 
able for tlie want of success which attended 
those endeavours, even if it were perfectly 
dear, that the general principle contended 
for, applies to a case of this kind; as to- 
which we give no opinion. 

The next question respects the claim for 
damages on the protested bills of exchange, 
which, it is contended, the plaintiffs, by their 
letter of the 3d of July, undertook to accept. 
To the- coiu't, it appears that that promise 
was confined to biUs drawn on account of 
ti-ansactions which were to take place be- 
tween the defendant, and De Tastett of St 
Sebastians; and this is sti'ongly confirmed 
by the subsequent letters of the defendant 
to the plaintiffs; in which he discriminates 
between those bills which are to be charged 
to the house at St. Sebastians, and those 
di-awn on his particular accoimt If so, the 
defendant is entitled to damages npon those 
bills only, which are of the former descrip- 
tion. But the court do not acquiesce in two 
of the positions laid down by Mr. Rawle un- 
der this head. For, clearly, the plaintiffs 
were bound to accept aU bills drawn on tlie 
faith of the letter of the 3d of July, between 
the date of the plaintiff's letter to the de- 
fendant, forbidding any further drafts, and 
the receipt of that letter by the defendant; 
until which time, it could not be considered 
as changing the relative situation of the pai-- 
ties. And secondly; it is of no consequence 
whetlier the defendant had or had not funds 
in the hands of the house at St Sebastians, 
imless this had been made a condition of the 
platutiffs' engagement to accept; for a man 
may validly bind himself to accept bills with- 
out funds, and if the promise be general, 
and the ti'ansactions fair, he continues bound 
until a countermand is, received. 

Verdict for the plaintiff. 
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Case ISTo. 3,829. 

In re DETERT. 

[11 N. B. R. 293; ^ 7 Chi. Leg. News, 130; 14. 
Am. Law Reg. (N. S.) 166.] 

Bistrict Court, W. B. Missouri. 1875. 

Bankuuptcy — HojrESTEAD Eights — Pkoperty 

FltAUDUL-ENTLT CONVEYED — SOKKESDEK BY 
CitEDlTOK. 

1. The bankrupt files his petition, praying to 
have fifteen hundred dollars set apart to him 
out of the assets of the estate in lieu of a home- 
stead. It appears from the evidence that he 
conveyed his property in trust, for himself and 
creditors named in the deed, to> delay the col- 
lection of a judgment recovered against him. 
Eeld, that when a party makes a conveyance 
which is afterwards set aside on account of an 
illegal preference under the bankrupt law [of 
1867 (14 Stat. 517)], both the right to a home- 
stead and dower revive. 

2. That a creditor who surrenders his rights 
und-er a fraudulent conveyance, must be held to 
have made a surrender under the 23d section of 
the act, and not a mere assent on his part for 
the unsecured creditors to participate in the 
proceeds of his preference, and the same effect 
is to be given to the relinquishment of the cred- 
itor, as the setting aside of the deed would have 
had, had it taken place. 

Johnson & Botsford, for the homestead, 
H. B. Hamilton, contra. 

KREKEL, Bisti-ict Judge. The banlcrapt 
files his petition, praying to have fifteen hun- 
dred dollars set apart to him out of the as- 
sets of the estate in lieu of a homestead. It 
appears from the evidence, that the bank- 
rupt -was indebted to Comstock: & Co., who 
sued him, and recovered judgment; to delay 
the collection ivhereof, he conveyed and as- 
signed his property, including his homestead, 
to Charles P. Meyer, in trust for himself and 
certain other a*editors named in the deed; 
tliat Tvithin four months after the making of 
this conveyance he was declared bankrupt, 
on creditors' petition; that said Meyer and 
H. B. Hamilton were elected assignees; that 
Meyer presented his own as well as the cred- 
itors' claims named in the trust deed for al- 
lowance as secm*ed; that thereupon Hamil- 
ton, his co-assignee, objected, alleging that 
an illegal preference was attempted thereby 
to be secured, and that the trust deed was, 
on that account, void; that said Meyer, to 
avoid the objections, executed an instrument 
in writing, agreeing that if the objections 
were withdrawn, and the claim allowed to 
be proven up as secured, the proceeds de- 
rived from the disposition of the property 
should be equally distributed among all the 
a*editors of the estate; that the objections 
were witlidrawn and the claims allowed as 
secm-ed; that a sale was ordered by the 
court under the deed of ti-ust in conformity 
to its reoLuirements, in which the assignees 
joined; and that the proceeds of sale were 
paid into tlie estate, and treated as part of 
the general fund now in com'L The deed of 

* [Reprinted from 11 N. B. R 203, by permis- 
sion.] 
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trust made by the bankrupt to ileyer has 
never been set aside, but the bankrupt con- 
tends that tlie surrender of the preference 
by Meyer, as stated imder the 23d section of 
the bankrupt law, has the same effect as the 
setting aside of the deed would have; and 
that, consequently, he is. entitled to an al- 
lowance to the extent, at least, of what the 
homestead sold for. That a preference was 
intended to be secured by the trust deed to 
Meyer is not seriously questioned, but the 
assignee contends that as the claim was al- 
lowed as secui-ed, and the deed of trust held 
valid, as shown by the sale under it, the pro- 
ceeds must be treated, so far as the banki-upt 
is concerned, as dischai-ged from all claims 
on his part. 

It has often been decided, and may be said 
to be settled law, that where a party makes 
a conveyance, which is afterward set aside 
on account of an illegal preference under the 
banki-upt law, both the right to a homestead 
and dower revive. Cox v. Wilder [Case No. 
3,308]; Vogler v. Montgomery, 54 Mo. 577; 
McFarland v. Goodman [Case No. 8,789]. 
The reasons given are that the relinquish- 
ment of homestead or dower are for the bene- 
fit of. the grantee alone, and he having been 
unable to avail himself of it, the same can- 
not go to the assignee who claims adversely 
to the deed. "Wei'e it not for the deed being 
in force, as it is claimed, the case, under the 
rulings cited, would present no difficult^r. 
The 23d section of the banlcrupt law provides 
that any person having received a prefer- 
ence, shall not prove tlie claim on account of 
which the preference was given; nor shall 
he receive any dividend therefrom, until he 
shall first have sm-rendered to the assignee 
all property, money, or benefit The man- 
ner in which this sm*render shall be made, 
the law has not determined. In the case be- 
fore the court, Meyer was not permitted to 
prove his claim, or have any benefit there- 
from, until by an instrtmaent in writing he 
had agreed that the proceeds of his prefer- 
ence should become a part of the general es- 
tate of the bankrupt This may be treated 
in efCect as a sm-render under the 23d sec- 
tion, and is not a mere consent on the pai-t of 
aieyer for the unsecured creditors to partici- 
pate in the proceeds of his preference. But 
the question remains, "What effect had this 
surrender on the rights of the banki-upt?" 
If the reasons given by the authorities cited, 
that the conveyance was for the benefit of 
the grantee and could not operate in favor of 
the assignee or general creditors, both of 
whom claimed adversely to the deed, then it 
must follow that the same effect must be 
given to this relinquishment of Meyer as the 
setting aside of the deed, had it taken place, 
would have had. I am the more inclined to 
give this effect to the relinquishment imder 
consideration, from the persuasive force of 
the Missom'i case cited, and because of the 
harmony thus established between the fed- 
eral and state decisions, fm-nishing a perma- 
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nent rule of property. Tlie homestead hay- 
ing been sold at the trustee's and assignee's ■ 
sale for seven hundred and twenty-five dol- 
lars, this amount will be set apart to the 
bankrupt in lieu of his homestead. 



DETLOR V. The COMET. See Case No. 3,050. 
DETMOLD V. FISHER. See Case No. 3,830. 



Case Wo. 8,830. 

DETMOLD et al. v. GATE TEIN COAL CO. 

SAME V. FISHER. 

[3 Wkly. Notes Cas. 567.] 

Circuit Court, E. D. Pennsylvania. Nov. 10, 

1876. 

Affidavit op Defence Law — Averment Filed 
WITH Copy of Instrument — Function and 
Scoi'E OF Averment in Such Case— Practice. 

Semble. that the two-term rule, based upon the 
old Pennsylvania practice, may be acted upc<n. in 
a ease not within the affidavit of defence law. 

Note: Origin and development of affidavit of 
defence law. 

Motion to set aside judgment. Judgment in 
this case had been entered by default, for want 
of an affidavit of defence, upon copy filed of 
an agreement in writing, whereby the com- 
pany defendant agreed to ship and consign 
to plaintiffs [Detmold and Cox], within a 
specified time, a certain quantity of coal to 
be sold by tliem at a certain commission. 
The plaintiffs were to make advances on such 
shipments, a bond of indemnity being given to 
secure them against loss, of which a copy was 
also filed. With these copies plaintiffs filed 
an averment that the asreement had not been 
performed, whereby the plaintiffs were en- 
titled to judgment for the amoimt of commis- 
sions upon the sales of the coal which should 
have been shipped; and also for a balance 
due on account of advances, as shown by a 
copy of book entries filed therewith. An af- 
fidavit was filed by defendant denying breach 
of the agreement, and averring that the copies 
filed, with the averments, were not such as to 
entitle plaintiffs to judgment under the affi- 
davit of defence law. 

Mr, Dallas, for plaintiffs. 

Judgment is asked upon the copies of the 
agreement and the bond of sm*etyship, and 
not upon the copy of book accoimt, which lat- 
ter is filed with the above instnmients mere- 
ly as an averment to liquidate the plaintiff's 
claim, and to assist the clerk in assessing 
the damages. Frank v. Maguire, 6 "Wright 
[42 Pa. St.] 8L 

F. "W. Hughes, for defendants. 

Breach of the agi-eement is alleged in gen- 
eral terms. The instruments of writing upon 
which suit is brought are for the payment of 
money at a future time, the consideration be- 
ing executory, and the demand is for dam- 
ages for tlie breach of agreement, dependent 
upon facts dehors the record. Thej^ are not 
within the aflidavit of defence law. Mont- 



gomery V. Johnston, 1 Sliles, 324; Miners' 
Bank v. Blackiston, 2 Miles, 358; Com. v. 
Hofi'man, 24 P. F. Smith [74 Pa. St.] 105. 

THIiJ COURT. Judgment would be granted 
upon the copies as filed, if it were not for the 
fact that the copies of the book entries, filed 
to assist the assessment of damages, tend to 
extend and not to limit the claim, as shown 
by the copies of the instruments of writing. 
Such a purpose is not within the rule allowing 
averments to be filed with copies of instru- 
ments. Judgment in each case vacated with- 
out prejudice to the right ot the plaintiff to 
move for judgment, in accordance with the 
practice under the old second term rule, for 
default of affidavits alleging defence, and the 
amount thereof; but defendants have leave 
to ffie such affidavit in each case. 

GAD^^'ALADER, District Judge (orally). 
The following order w^as entered of record: 
"And now, to wit, this 15th day of November, 
A- D. 1876, the coxu^ orders the judgments to 
be vacated as having been imadvisedly en- 
tered, but without prejudice to any right of 
the plaintiffs to move for judgment for want 
of an affidavit of defence under the rale and 
practice which is in that behalf independent 
of the statute law of the state." 

NOTE. The practice [in Pennsylvania] of 
taking judgment by default for want of an affi- 
davit of defence originated in the supreme court 
[of the state] in 1795, under an agreement sign- 
ed by all the attorneys except two, and entered 
among the records of said court. As it is be- 
lieved that this document is not to be found in 
print, it is here inserted, viz.: 

'•It is agreed by the attorneys practising in 
the supreme court of Pennsylvania, that, in 
all actions now depending or which shall here- 
after be instituted in the same court, either by 
original process or by removal from any inferior 
courts, the defendant's attorney shall confess 
judgment to the plaintiff at the third court (here 
follow certain provisions as to stay of execu- 
tion) unless the defendant, or some person for 
him or her. shall make affidavit, at or before 
the second term, that, to the best of his knowl- 
edge and belief, there is a just defence, in whole 
or in part in the same cause, and if the defence 
is to part only, then the defendant's attorney 
shall confess judgment to the plaintiff (if the 
plaintiff's attorney will accept the same in full 
satisfaction of his demand), for so much as 
shall be acknowledged to be due to the plain- 
tiff in the said cause. 

'•"Witness our hands this eleventh day of Sep- 
tember, 1795. 

'^Cha. Heatly. Jac. Bankson. 

"Benj. R. Morgan. Benj. Chew, Jr. 

"Jas. Thomas. "Wm. Moore Smith. 

"Robt. Porter. Charles Swift. 

"Samson Levy. John F. MifQin. 

"John Caldwell. Wm. Tilghman. 

" Jno. Wells. William H. Tod. 

"Robert Henry Dunkin. W. Briuton. 

"Jno. Hallowell. John Read, Jr. 

"Jared Ingersoll. Rich'd Lake. 

"Alex'r Wjlcocks. James Gibson, 

"Edw. Tilghman. Adam Gordon. 

"Moses Levy. Walter Franklin. 

"Jos. B. McKean. Joseph Hopkinson. 

"A. J. Dallas. Thos. W. Tallmau. 

"Peter S. Du Ponceau. Thos. Armstrong. 

"Jasper Moylan. J. W. Condy. 

"John D. Coxe. M. Keppele. 

"W. Rawle. Jno. R. Smith. " 
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Entered in appearance docket, supreme court, 
September term, 1795, pp. 628, 629. 

This agreement was also entered as a rule of . 
the supreme court, under date of Sept. 11, 1793 
(MS. Book of Rules of Supreme Court, rule 50, 
p. 39), but it was not enforced against the two 
attorneys who refused to sign it, and who nei- 
ther gave nor took judgments under it. A 
modification of the rule (permitting the plain- 
tiff to direct that judgment by default for want 
of an affidavit of defence should be entered as 
-of course) was afterwards adopted by the su- 
preme and circuit courts in 1799; and a fur- 
ther modification was adopted by the court of 
common pleas in 1809, See Vanatta v. Ander- 
. son, 3 Bin. 417. The latter rule provided that 
in all actions of debt or contract where special 
bail was not required, the plaintiff might direct 
judgment to be taken by default, at any time 
after the fifth INlonday of the next succeeding 
term to which the process was returnable, un- 
less the defendant had made an affidavit, and 
previously filed the same in the prothonotary's 
office, stating that, to the best of his knowl- 
edge and belief, there was a just defence, in 
whole or in part, in the said cause j and, if the 
defence was to part only, the defendant should 
specify the sum which he admitted was due; 
provided always that no judgment should be 
entered by virtue of this rule unless the plain- 
tiff had filed a declaration during the term to 
. which the process was returnable. In actions 
where special bail was required, if the plaintiff 
filed his declaration within the first three days 
of the next term after special bail was entered, 
and the defendant did not make an affidavit be- 
fore the fifth Monday of that term, the plaintiff 
■could enter judgment. The district court .of 
Philadelphia county also, after its establish- 
ment in 1811, adopted a similar rule, which pro- 
vided that judgment could be taken at the third 
Monday of the next succeeding term, if the 
plaintiff had filed his declaration before the 
third day of that term. Walker's Court Rules 
<Ea. E. W. Davis, 1847). 

The remark of Read, J., in Sellers v. Burk, 
11 Wright [47 Pa. St.] 350 (decided in 18G4), 
that the provisions of the act of 1835, and its 
supplements, "giving power to the courts in 
this county to enter judgment by default for 
want of an affidavit of defence in certain speci- 
fied causes, have, in a great measure, supersed- 
ed all former rules on the subject;" and the in- 
timation of Cadwalader, J., in the above-report- 
ed case, would seem to imply that the old prac- 
tice which obtained before the act of 1833, 
and its supplements, may still be invoked in 
■eases which, though not within the act, would 
be within the old rule of the court. It is be- 
lieved that in the U. S. court for the eastern dis- 
trict of Pennsylvania, such judgments have 
been occasionally granted, probably in conform- 
ity to the practice in some of the counties com- 
prising that district. It would seem, however, 
as stated in 1 Troub. & H. Pr. 368, that in 
Philadelphia county "the rules of court which 
preceded these statutes have now been re- 
pealed;" and that the practice is now entirely 
regulated by the provisions of the act of March 
:28, 1835, § 2 [Pa. Laws, p. 89], relating to the 
district court for the city and county of Phila- 
-delphia, and its supplement, act of AprD 14, 
1840 [Pa. Laws, p. 328], relating. to the court 
of common pleas. The latter court, in Novem- 
ber, 1848, repealed its rule, "beiug of opinion 
that it was sufficiently supplied by the acts of 
assembly," Walker's Court Rules (Ed. F. 0. 
Philpot, 1830), p. 14; and the district court, in 
1857, by omitting its former rule on the sub- 
ject from among those adopted and published in 
that year, thereby repealed it under an order 
of January 3, 1857, repealing all rules not then 
re-announced. Walker's Court Ru'.es (Ed. E. T. 
Chase, 1857). 

The court of nisi prius, which was established 
under act of July 2G, 1842 [Pa. Laws, p. 431], 
was empowered under the provision of .that. act 



to enter judgment by default for want of an 
affidavit of defence, as under the act of March 
28, 1835, and its supplements; and it would 
appear that it did not establish a practice by 
rule of court similar to that under the second- 
term rule, or like that which had been in force 
in any of the other courts prior to the act of 
March 28, 1835. See rules adopted January 15, 
1849; Walker's Court Rules (Ed. 1857), p. 
99; New Court Rules (Davis & Simpson, 1870), 
p. 248. The United States circuit court made 
its practice conformable to that of the nisi prius 
by a rule adopted January 10, 1861 (New Court 
Rules, p. 353). By act of congress of June 1, 
1872 (Rev. St. § 914 [17 Stat. 196]), it is provid- 
ed that the practice of the United States courts, 
in civil causes, shall conform to that existing in 
the courts of the state in which such United 
States courts are held. It may be added that 
the act of March 21, 1806 (4 Smith's Laws 326, 
P. L. 561), to regulate arbitration and proceed- 
ings in courts of justice, provided that, in aJI 
suits for the recovery of any debt founded on a 
verbal promise or a book account, the plaintiff 
should file a statement of his demand on the 
third day of the term to which the process was 
returnable; and the defendant at least twenty 
days before the next succeeding term should 
file a statement of account, if any, against ithe 
demand, and particularly stating what was just- 
ly due. It was the practice under this act to 
take judgment by default for want of a counter- 
statement as of a plea; and if instead of a spe- 
cific statement a formal plea was entered, as 
payment, the cause was at issue. An "affidavit 
of defence," however, was not required. 3 Pli. 
Bl. p. 205. Numerous special acts of assembly 
have been * passed extending the Philadelphia 
affidavit of defence law to other counties of 
the state (Purd. Dig. 1165, note g)"; and in oth- 
ers it has been adopted, with or without modi- 
fication, by rule of court. Chief Justice Black 
remarked, in Lord v. Ocean Bank, 8 Harris 
[20 Pa. St.] 387, that "the only regret of those 
who are well informed on the subject is, that 
it is not universally adopted in all the courts 
of the state." The power of a court, in the ab- 
sence of a statutory provision, to make and en- 
force such a rule, has not been seriously doubt- 
ed since Vanatta v. Anderson, 3 Bin. 417. Sev- 
eral subsequent cases, in which the power of 
county courts to make similar rules has been 
sustained, are referred to in Linn's Analytical 
Index, and Landis' Supplement, under the case 
of Vanatta v. Anderson. W. W. C. 
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DETMOLD V. REEVES et al. 

[1 Fish. Pat. Gas. 127; 5 Pa, Law J. Rep. 99; 
4 Am. Law J. (N. S.) 186; Merw. Pat. Inv. 
571; 52 Jour. Fr. Inst. 270; 8 Leg. InL 
146.] * 

Circuit Court, E. D. Pennsylvania, Sept, 
1851. 

Patextable Discoveky— Reduction to Practice 
—Scope of Patent. 

1. He who has discovered some new element 
or property of mattfer, may secure to himself 
the ownership of his discovery, as soon as he has 
been able to illustrate it practically and to dem- 
onstrate its value. His patent in such a case 
will be commensurate with the principle which 
it announces to the world, and may be as broad 
as the mental conception, itself. 

2. But the mental conception must have been 
susceptible of embodiment, and must have been, 
in fact, embodied in some mechanical device, or 

* [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
571, contains only a partial report.] 
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some process of art. The patent must be for a 
tiling — not for an idea merely. 

3. The contract of the public is not with him 
who has discovered, but with him who also 
makes his discovery usefully known. If he has 
discovered much and discloses little, communi- 
cates to the world only one or more of the de- 
rivative and secondary truths of the principle he 
has discovered, he patents no more than he has 
proclaimed. He will not be allowed, afterward, 
when the extent of his right shall be the sub- 
ject of controversy, to expand into a general ex- 
pression what was before limited to a particular 
fonn, and argue that he had described the 
whole, by implication, from the first. 

This was an application for a provisional 
injunction to resti*ain the defendants [David 
Ileeves, R. S. Buck, S. J. Reeves, and others] 
from the infringement of letters patent [No. 
2,558] for "a method of generating and sup- 
plying heat," granted to Christian E. Bet- 
mold as the assignee of SI. Faber Du Faur, 
April 16, 18^, and reissued January 23, 1845 
[No. 67]. 

[The plaintiff claims to liave invented a 
new process of drawing off from blast fur- 
naces the waste combustible gases, and using 
them as a fuel in reverberatoiy or other 
furnaces. The defendants denied the claim, 
asserting that, beyond his particular appara- 
tus for burning the gases, the assignee of the 
plaintiff had no rigM -whatever, and that 
they (the defendants) really only used the 
gases in a way known and practiced long 
ago, even as far back as 1811. 

[As the greatest number of the furnaces in 
the United States, numbering in all between 
five and six hundred, used some modification 
of this plan, either to heat their boilers or to 
heat the blast, it will be seen that at the 
plaintiff's price for a license, $2,000 for a 
furnace, the ease involved much more than 
half a million of dollars.] - 

Harding, Campbell, Hazlehurst & Cadwal- 
lader, for complainant. 

Sheppard, Gerhard, Meredith, WiUiams & 
Mallory, for defendants. 

KANE, District Judge. The complainant, 
Mr. Detmold, is the assignee, and as such, 
the patentee in this countix of an invention 
made by M. Faber Du Faur, sand patented 
by him in 1810 and 1841, in Bavaria and 
Wui'tembui'g. The American patent was is- 
sued in 1842, but it was amended and re- 
issued in 1845. It was for "a new and use- 
ful invention for generating and applying 
heat," and its immediate subject is a new 
mode of collecting, conducting and using the 
combustible gases that ordinarily escape 
fi-om the tunnel-head of the blast furnace. 
The defendants are extensively engaged in 
the manufacture of iron, and, it is charged, 
that they are availing themselves of a part 
of the patented invention. 

The interests which are involved in the con- 
troversy are very great, and may be serious- 
ly affected by the action of the comrt on the 

s [From 5 Pa. Law J. Rop. 9S>.] 



present motion. The argument, therefore, 
has had the widest range— embracing the 
originality of the patented invention, its 
practically useful character, its identity in 
principle with the apparatus employed by 
the defendants, the right of the inventor, by 
his assignee, to protection imder the patent 
laws, the regularity of the proceedings of 
reissue, and their legal effect, as well as the 
policy of postponing the summary relief, 
which it is the province of equity to ad- 
minister, until after an adjudiciition of the 
merits by a com-t of law. But, of these Ques- 
tions, which were argued by learned coun- 
sel on both sides with characteristic ability^ 
there is only one, after all, which, on a care- 
ful review of tlie whole groimd, I deem it 
necessary to decide. 

The claim of the complainant, as it has 
been expounded by his counsel in the pres- 
ent case, is for "a new method of economiz- 
ing fuel, by using the waste combustible 
gases of the upper portion of the blast fur- 
nace, by drawing them off below the upper 
level of the charge, and conducting them 
through convenient passages to other fire- 
places or structures, thei'e to be bm*ned as. 
fuel." It does not assert an exclusive right 
to the use of gases from the tunnel-head, nor 
to the employment of pipes or tubes for con- 
ducting gases; and very properly, for both 
of these were long ago familiar to the arts; 
its essential characteristic is, that the gases 
are to be withdrawn "below the upper level 
i of the charge." 

Can such a claim be legitimately deduced 
from the terms of the patent before me? 
This is the conti-olling question of the cause. 
The descriptive language of the specifica- 
tion does not designate, as the place for tak- 
ing off the gases, a point "below the level 
of the charges"— an expression that would 
apply equally well to any and eveiy such 
point— but one "at or near that point of the 
fui-nace where the limestone employed as a 
flux is completely calcined, and the reduc- 
tion, or deoxydation,has not yet commenced;" 
and this point, it adds, "will generally be at 
about one-thh*d the bight of the whole fur- 
nace below the tunnel-head, or two-thirds 
above the bottom stone." 

It is true, that the formal claim, at tlie 
close of the instniment, speaks of drawing 
off the gases at one or more points below 
the top of the fuel; and if the expressions 
"fuel" and "charges" can be regarded as 
convertible, this would certainly countenance 
the exposition of the complainant's counsel. 
But it does not stand alone; and it can not 
be interpreted fairly, without giving effect 
to the words that follow it, "substantially as 
set forth in the above specification." There 
i is here an important qualification of the 
I broad language of the claim— one that limits 
and defines it by a reference to the desciip- 
tion that has gone before— and when the 
two parts are taken together, as they must 
be, they do not impart the withdrawal of the 
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gases from below the top of tte charges 
generally, at any and all points wliatsoevei', 
Iput specially— fi-om, at, or near tliat point 
Ijelow tlie top of tliem, at which the flux 
lias been calcined, and the deoxydation is 
about to begin. 

The explanatory, or practical reference 
which is added in the specification, to a point 
one-third below the top of the fui'nace, makes 
this even more plain. For, the indication of 
a point, ascertainable by simple measm-e- 
ment, as the one that will in most cases con- 
form the structural ai-rangement to the rule 
deduced from scientific principle, is almost 
a declaration in ta'ms. that the patentee had 
in view a particular point, and did not mean 
to apply his claim to all points below the 
charges alike. 

So far, then, as the motion for an injunc- 
tion asserts, as its basis, that the defendants 
are using a device which has been specifically 
■described and claimed in the patent, it can 
not be sustained, smce it is conceded that 
the defendants do not talce out the gases "at 
or near the point at which the calcination is 
perfected, while the deoxydation has not yet 
begim," nor at or "about one-third of the 
bight of the tunnel," measm-ed from the top. 
But the question stiU remains, whether the 
defendants are not violating the patent sub- 
stantially; deriving from it information es- 
sentiaUy connected with its subject-matter; 
and only so far varying their structiu'e in 
form and proportion as to elude its terms. 

There is no doubt, that he who has dis- 
covered some new element or property of 
matter, may secm-e to himself the ownership 
of his discovery, so soon as he has been able 
to illustrate it practically, and to demon- 
strate its value. His patent, in such a case, 
will be commensm-ate with the principles, 
which it announces to the world, and may be 
as broad as the mental conception itself. 
But, then, the mental conception must have 
been susceptible of embodiment, and must 
have been, in fact, embodied in some mechan- 
ical device, or some process of art The ab- 
sti'act must have been resolved into the con- 
crete. The patent must be for a thing— not 
for an idea merely. 

This limitation, it may be said, denies to 
some of the more important products of 
mind what it concedes to others of lower 
grade. But it is not the less true on that ac- 
■count Men may be enriched, or made hap- 
l>y, by physical, as well as by moral or politi- 
<:al truths, which, nevertheless, go with<.*ut 
reward for their authors. He who devised 
the art of multiplication could not rcsti'ain 
others from using it after him, without pay- 
ing him for a license. The miner who first 
found out that the deeper veins were the 
richer in metal, could not compel his neigh- 
bor to continue digging near the sm-face. 

The more comprehensive truths of all phil- 
osophy, whatever specific name we give to 
them, can not be specially appropriated by 
.any one. They are almost elements of our 
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being. We have not reasoned them out, per- 
haps, and may be even unconscious of their 
action; yet they are about us. and within 
us, entering into and influencing om* habitual 
thoughts, and pm-suits, and modes of life- 
contributing to our safety and happiness. 
And they belong to us as effectively as any 
of the gifts of Heaven. If we could search 
the laws of natm*e, they would be, like water 
and jiie air, the common property of man- 
kindT and tliose theories of the learned which 
we dignify with this title, partake, just so 
far as they are true, of tbe same universally 
diffused ownership. It is their application to 
practical use which brings them within the 
domain of individuals; and it is the nov- 
elty of such an application that constitutes it 
the proper subject of a patent 

But the contract of the public is not with 
him who has discovered, but with him who 
also makes his discovery usefully known. 
I If he has discovered much and discloses 
little— if there has been revealed to him one 
of the arcana of nature, and he communi- 
cates to the world only one or more of its de- 
rivative and secondary tniths, he patents no 
more than he has proclaimed. He will not 
be allowed af terwai-d, when the extent of his 
right shall be the subject of controversy, 
either by expanding into a general expression 
what was limited before in a isai'ticular form, 
or, by tracing out for us the line that leads 
back from consecLuences to remote causes, to 
initiate us, inferentially, into the i*adical 
mystery of his invention, and then argue 
that he had described it by implication from 
the first and so claimed ownership of it in 
his patent 

If, as it has been contended with great ap- 
parent force, M. Faber Du Faur was really 
the discoverer of the true theory of the blast 
ftu'nace, so as to determine from it the point 
at which the carbonic oxyd, having perform- 
ed its chemical function, might be withdrawn 
without sensible injm-y; if be knew that the 
gases, when taken from openings near the 
boshes, were capable of more intense com- 
bustion, but that their withdrawal so low 
down impoverished the action of the fur- 
nco, and that when used at the tim:ii*!-Iioad, 
after thej' had performed successively the 
ofia.ces of deoxydating the mineral, calcining 
the flux, and vaporizing the water of the 
charges, they were less available as fuel, in, 
consequence of the increased impm'ity— and, 
if knowing this, he had taught the iron-mas- 
ter how to choose the best place for with- 
drawing the gases, having reference to the 
dimensions of his fm-nace, and the different 
sorts of fuel and mineral and fluid emploj-ed 
in it, and with reference, also, perhaps, to 
the purpose to which the flame of the gases 
was to be applied, after they had been with- 
drawn—no one can doubt that he wo\fld have 
conferred a signal benefit upon the arts of 
the world. And if he had, besides this, de- 
vised some form of structure, some material 
arrangement by which his discovery might 
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be applied to use, I "would be most reluctant 
to say that liis patent, properly drawn out, 
should be limited to the mere mechanical 
illustration, and could not cover effectually 
the -whole gi'ound of- his discovery. 

But M. Dn Fam*, and his assij?nee, Mr. 
Detmold, have not done this. They have an- 
nounced no principle of science, no natural 
law. They indicate to us the place at which 
the gases should be taken out, first by a ref- 
erence to a scientific problem, which they 
leave unsolved, and next, by a proximate 
reference to a mechanical measm'ement. 
There is not, so far as my inquiries have 
gone, anything less definitely settled among 
the skillful in these matters, than the point 
at which the calcination of the flux is com- 
pleted, and the deoxydation of the material 
begins. Some deny altogether that any one 
point can ever satisfy both of the conditions; 
for they assert that the reduction always be- 
gins before the calcination is perfected; and 
all concur tliat the point, if there be one, 
must vary with the form and proportions of 
the fm*naee, the chemical elemeflts of the 
ore, the flux, and the fuel, and that it is, 
moreover, affected sensibly by atmospheric 
changes. 

The indication is too vague, therefore, and, 
under the varjang circumstances to which it 
must be applied in practice, too erroneous 
also, to vindicate for the patented discovery 
the broader oi- general character. 

The other indication, which refers to a pro- 
portionate distance from the tunnel-head, 
one-third, or thereabouts, is merely specific. 

The interpretation, therefore, which I am 
constrained to give to that pai-t of Mr. Det- 
mold's patent, which is involved in the pres- 
ent discussion, limits his claim to the formal 
arrangement, without any assei"tion of right 
to any dominant principle. The defendants 
have, perhaps, derived instruction from his 
descriptions, and may even, to some extent, 
have modeled their furnace, with its ap- 
pendages, upon a theory which he suggested. 
But it does not appear to me that they are 
infringing or have infringed his patent. 

The motion for injunction must be dis- 
missed. 



Case Ho. 3,832. 

The DETROIT. 

[1 Brown, Adm. 141.] * 

Circuit Court, E. D. Michigan. June, 1S74- 

Pkaotice — Amendment of Libel — State Claim 
— Eights of Bona Fide Pl-uchaseu. 

1. A court of admiralty has no power to per- 
mit a libel to be amended by striking out the 
name of a sole libellant and substituting another 
in its place. Such amendment is virtually the 
institution of a new suit, and discharges the 
sureties upon the stipulation. 
[Cited in The Maggie Jones, Case No. 8,947. 
Disapproved in The William P. M'Rae, 23 
Fed. 559.] 



* [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 



2. It is the duty of the claimant, however, to 
put his objections upon the record, and unless 
he does so, he will be deemed to have waive<l 
them by appearing, examining witnesses, and 
contesting the case upon the merits. 

3. A claim for towage accrued against a ves- 
sel in May and June, 1805, while she was in the 
hands of a person who had contracted to pur- 
chase her. Having failed to fulfil his contract; 
she was returned to the owner who took her to 
Canada within a mouth or two after the serv- 
ices were rendered, where she remained until 
June 27th, of the following year. She was there 
resold to a bona fide purchaser, without notice, 
who brought her within the jurisdiction of the 
court, and kept her during the remainder of the 
summer. On October 6th, the libel was filed and 
the vessel attached. Held, that the lien was 
waived and the action could not be maintained. 

[Approved in The Hercules, Case No. 6,400. 
Followed in The Theodore Perry, Id. 13,- 
879. Cited in The Bristol, 11 Fed. 164; 
The Rapid Transit, Id. 335; The J. W. 
Tucker, 20 Fed. 134.] 

4. A bona fide purchaser under a bill of sale 
does not lose the protection of the law by takins 
the collateral guaranty of a third party in- 
demnifying him against liens. 

[Approved in The Hercules, Case No. 6,400.] 

On appeal from the decree of the district 
court dismissing the libel. The action was 
■ brought to recover for the services of the 
1 tug Young America, in towing the barge De- 
I troit to and from Bear Creek, in Canada. 
: The libel was originally filed in the name of 
John K. Harrow, who was supposed to be 
the owner of the tug. After answer filed 
and the testimony of one witness had been 
taken, it was discovered that James P. Har- 
row was the owner of the tug at the time 
the services were performed. Upon an affi- 
davit that the proctor had been misinformed 
at the time the suit was commenced, an 
amendment was permitted, substitiiting 
James P. for John K. Harrow as libellant 
A motion to vacate the order permitting the 
amendment was afterwards made and de- 
nied. Claimant thereupon appeared, took 
testiinonj', cross-examined witnesses, and con- 
tested the case upon the merits, without fur- 
ther objection to the amendment. The tow- 
age services in question were performed in 
May and June, 1865, the barge being then in 
the hands of one McDonald, who held her 
under an agreement to purchase of one Kean, 
the owner. On July 14th, 1865, McDonald 
having failed to perform his contract, Kean 
took possession of her and had her towed to 
Canada, opposite Detroit, where she under- 
went some repairs. It appeared that about 
August 30th, she was towed back to Detroit, 
where she remained a very short time, and 
was then taken back to Canada and laid up- 
for the remainder of the season. In the 
autumn of 1865, the bill was seut by Harrow, 
who lived at Algonae, forty miles from De- 
troit, to one Kanter, at Detroit, with instruc- 
tions to collect. Some time before the retm-u 
of the barge, Kanter made a demand on 
Kean who returned an evasive answer. On 
June 27th, 1866, the claimant, Alger, Went 
to Canada with Kean, bought the barge there 
and brought her over to Deti-oit, where she 
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was thoroughly repaired. A negotiable note 
at four months was given for the purchase, 
money. The bill of sale which was not. 
given until August, contained a special war-, 
ranty by Patrick E. Kean against all liens, 
and a collateral guaranty to the same effect 
was given by his agent, Michael B. Kean. 
The libel was filed and the barge attached 
Octobei- 6th, ISGO. 

H. B. Brown, for libellant 

But sixteen months elapsed from the time 
the claim accrued until the barge was at- 
tached; of these, eleven months were spent 
in Canada. If the barge had not changed 
ownei's there could be no pretense of a stale 
claim. The Nestor [Case No. 10,126]; Jay 
v. Allen [Id. 7,235]; Brown v. Jones [Id. 2,- 
017]; The Sarah Ann [Id. 12,342].; Stillman 
V. The Buckeye State [Id. 13,4453; The Jler- 
rimac, 14 Wall. [81 U. S.] 653. 

Where the vessel has changed hands, the 
questions to be considered are: 

First Whether the libellant has used due 
diligence. Was the claim enforced within a 
reasonable time, considering all the circum- 
stances of the case? The Chusan [Case No. 
2,717]; The Rebecca [Id. 11,619]; The Lillie 
Mills [Id. S,352]; The EUza Jane [Id. 4,363]; 
The Dubuque [Id. 4,110]; The Atalanta [Id. 
597]. The facts of this case, with regard 
to the diligence used, are not unlike those 
In the case of The Bolivar [Id. 1,610]. So 
far as the claimant Alger is concerned, the 
case stands precisely as if the libel had been 
filed on the day she was brought over from 
Canada, because he pm'chased her there, and 
no change of circumstances took place from 
that time to the day of filing the libel. She 
was brought over as his property, sold to 
him on fom* months' credit, which did not 
expire until after the libel was filed. De- 
ducting her absence in Canada, but five 
months elapsed from the time the claim ac- 
crued tmtil the libel was filed. Keckoning 
the time she remained here after her retmrn, 
less than fom' months elapsed, either of these 
being sufficient to take the case out of rule 
in Stillman v. The Buckeye State [supra], 
where it was held that as against bona fide 
pm-chasers, the libel must be filed within a 
year. The time of her absence should of 
course be deducted. The Sarah Ann [supra]; 
The General Jackson [Case No. 5,314]. 

Second. Whether the allowance of the 
claim will work an injury to innocent pur- 
chasers. I submit-the question is not simply 
whether the vessel has passed into the hands 
of a bona fide purchaser without notice, but 
whether such pm'chaser will have to pay the 
claim out of his own pocket. The court wiU 
look at all the circumstances of the case, and 
if it finds the purchaser amply protected, will 
hold the vessel responsible. This distinction 
is noticed in the case of Packard v. The 
Louisa [Id. 10,652]. In the case of The Utili- 
ty [Id. 16,806] the court indicates an opinion 
that if the pm'chaser protects himself, the 



libellant will also be protected. In the case 
of Cole V. The Atlantic [Id. 2,976] the com-t 
enforced a claim against a bona fide pm'- 
chaser, after the lapse of two years, because 
the libellant had used due diligence, and the 
purchaser was indemnified. Injury to third 
parties seems also to be made the test in the 
case of The Canton [Id. 2,388], and also in that 
of Stillman v. The Buckeye State [supra]. In 
this case two special guaranties against these 
liens were taken from responsible parties, one 
of whom signed the stipulation to answer 
judgment, and it is not claimed that a decree 
for payment would work any actual injury 
to Alger. The amendment substituting one 
libellant for another was within the discre- 
tion of the com-t Jennings v. Springs, 1 
Bailey, Eq. 181. Even if it were not so, 
the claimant has waived the objection by 
appearing, taking testimony, noticing the 
case for trial, and litigating on tiie merits 
for eight years without objection. 

F, H. Canfield, for claimant 

1. No attempt is made to contradict claim- 
ant's testimony, that he is a bona fide pur- 
chaser without notice. The fact that the bill 
of sale contains full covenants of warranty, 
does not deprive the purdiaser of the pro- 
tection which the law afCords him. Indeed 
a quitclaim deed is considered strong evi- 
dence that the vendee is not a bona fide pur- 
chaser. Oliver v. Piatt 3 How. [44 U. S.] 
333; Lowry v. Brown, 1 Cold. 456. To sus- 
tain libellant's position is to subject the pur- 
chaser under covenants of waiTauty to the 
expense of two suits: 1st, to- defend the 
claim; 2d, to recover from his warrantor, 

2. Libellant's claim is stale. The services 
were rendered not to Alger nor to Kean, but 
to jileDonald, who held the barge under an 
agreement to pm'chase. The general rule 

.with regard to laches, is stated in the fol- 
lowing case. The Dubuque [supra]. It is 
only a statement of a general principle of 
law, tliat, as between two parties, a loss 
must be borne by him who might have acted 
and neglected to do so. Claimant has been 
guilty of no laches. If he pays, he suffers 
a loss which libellant might have prevented 
by acting promptiy. Had proceedings been 
instituted before August 16th, when the bill 
of sale was given, claimant might have pro- 
tected himself by refusing to accept it until 
the claim was paid. Blaine v. The Carter, 4 
Cranch [8 U, S.] 328; Stillman v. The Buclc- 
eye State [supra]; The Eliza Jane [supra]; 
The Paul Boggs [Case No. 10,846]; The Gen- 
eral Jackson [supra]; The Dubuque [Case 
No. 4,110]; The John Lowe [Id. 7,356]; The 
Favorite [Id. 4,696]. 

SWAYNE, Circuit Justice (orally). The 
libel in this case was originally ffied by John 
K. Harrow, but, by an amendment allowed 
under an order of the disti'ict court, the 
name of James P. Harrow was substituted. 
It was not a more mistake in the name of 
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the libellant, but an actual change of one 
pei-son for another. I think there was no 
autlioritj' to make this order- It was decid- 
ed by the supreme court in The Commander 
in Chief, 1 Wall. [GS U. S.] 43, that new par- 
ties may be added, and parties improperly 
joined may, on motion, be sti-icken out, but 
I do not think this authorizes the substitu- 
tion of one sole libellant for anotlier. It is, 
substantially^ the institution of a new suit. 
Clearly, this could not be done at common 
law, and I know of no authority for this 
practice in equity, except the one cited from 
Bailey's Reports, which rests upon different 
principles. If the claimant, after having ob- 
jected, and asked to have the order vacated, 
had stood by his objection and refused to 
proceed furtlier in the ease, or if he had put 
his exceptions on record, showing that he 
had done everything in his power to insist 
upon them, I should have held it fatal in 
this court But I thinlc, by appearing, tak- 
ing testimony and cross-examinuig witnesses, 
arguing the case upon the merits, and con- 
ducting tlie litigation for nearly eight years 
without observing any of the forms to which 
I have adverted, the objection must be 
deemed to have been waived. By appeai'ing 
and contesting this new suit upon the merits, 
the claimant is now precluded from insisting 
it was not properly commenced. The effect 
of these proceedings upon the sm-eties, it is 
not necessary here to discuss. There is a 
controversy between the parties, whether the 
barge was taken to Canada on the 14th of 
July or on the 31st of August, but I do not 
regard it as material to the disposition of 
this case. *The services having been ren- 
dered in May and June, the libellant cannot 
be considered in default for failing to prose- 
cute his claim before the 31st of August, as- 
suming her to have been removed upon that 
day. She remained at Windsor, opposite and 
in sight of Detroit, until the 27th of June, 
1866, when the claimant Alger went to Can- 
ada, purchased her, and brought her to De- 
troit, where she was put into a dry dock and 
largely repaired. This libel was filed and the 
barge attached on the 13th of October, 1866. 
The question to be considered is whether 
this delay is to be deemed a waiver of libel- 
lant's lien as against Alger. It is said he is 
not a bona fide purchaser, by reason of the 
wan-anty contained in the biU of sale and 
the collateral guaranty given by M. B. Kean. 
It seems to me, however, that the answer of 
Mr. Canfield is entirely conclusive upon that 
point. It is held in the authorities upon that 
subject, that the very fact that a vendee ac- 
cepts a quitclaim deed, is strong evidence 
that he is not a bona fide pm-chaser, and 
such I conceive to be the law. I do not un- 
derstand that a person, by taking the war- 
ranty of his vendor, or of a third party, 
loses the protection of the law applicable to 
bona fide purchases. The services were ren- 
dered while the vessel was in possession of 
McDonald, under a claim of ownership. So 
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far as it appears from the testimony, the 
barge was his, and he was its agent for all 
pm-poses. After he had failed to complete 
his purchase, and the vessel was surrendered 
to Kean, he was entitled to be advised that 
such a claim was owing by McDonald when 
he might possibly protect hinisolf against it, 
and it is proven in this case tliat a demand 
was made upon him for payment some time 
during the following autumn. Had libellant 
failed to give this notice before the close of 
navigation, I should have held the barge dis- 
charged of the lien while in Kean's hands. 
But it seems to me this was not libellant's 
only duty in the premises. The season of 
navigation closed and winter passed. On 
the 27th of June, 1868, the claimant Algor 
went to Windsor, where the barge was lying, 
purchased her, brought her to Deti'oit,* and 
placed her in Jones' shipyard, where exten- 
sive repairs were commenced. Libellant was 
bound to know all this. He certainly could 
have learned it hy observation or inquiry. 
Yet he allowed the months of July, August 
and September to elapse without taking a 
step to enforce his claim. Not until the 6th 
of October, was his libel filed and the vessel 
attached. During all this time the title was 
vested in Alger. Now, as a question of law, 
was this reasonable diligence? The main au- 
thorities upon the subject have been read 
and ,1 fully concur in their reasoning. 

In the cases of Stillman v. The Buckeye 
State [supra], and The Dubuque [supra], a 
rule applicable to the lakes is laid down, 
that where the vessel has passed into the 
hands of a bona fide pm-chaser, claims of 
this character shoifid be prosecuted within 
the current season of navigation, or, at least, 
within a year. I think this rule is founded 
upon the most solid considerations of good 
sense. Granting there were no laches in this 
case before the dose of navigation, as the 
vessel was aU this time beyond the juris- 
diction of the com-t, I think it was incumbent 
upon libellant to keep a careful watch upon 
her movements, to notify the purchaser of 
his claim as soon as she was sold, and to pro- 
ceed to enforce his lien as soon as she was 
brought within the jurisdiction of the court. 
He was bound to know that this vessel was 
as likely to change hands as any other, and 
should have used diligence to ascertain when 
she was transferred to Alger, and have given 
him speedy notice of his claim in order that 
he might lose no opportunity of protecting 
himself against it. Instead of this, he al- 
lows the three busiest months of the season 
to elapse without making known its exist- 
ence. I think these facts warrant the pre- 
sumption that the lien was waived. 

Upon the best consideration I have been 
able to give to the case, I feel constrained 
to affirm the decree of the district com-t. 
Libel dismissed. 
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In re DETROIT CAR WORKS. 

114 N. B. R. 243; 3 N. Y. Wkly. Dig. 140.] ^ 

District Court, B. D. MJchigaa. April 12, 1876. 

Involustaut Bankkoptct— Corpokatioxs. 

Siuce tlie amended act of Juae 22, 1874 [18 
Stat. 17S], a corporation can no longer be snb- 
-jeeted to compulsory bankruptcy upon the peti- 
tion of a single creditor. 

This was a reference to a register to in- 
^luire and report whether one-fourth in nnm- 
l)er and one-third in amount of the creditors 
■of the Detroit Car W'orks, a corporation, had 
petitioned for the adjudication of the corpo- 
ration as bankrupt On the hearing before 
the register, counsel for petitioning creditors 
insisted that a corporation, having committed 
an act of bankruptcy, could be adjudged 
•bankrupt on the petition of a single creditor. 
Proofs were taken, and the case argued on 
-all the points involved in the questions re- 
ferred. But the consideration of the proofs 
-submitted was arrested, and the case certi- 
fied hack into com-t for determination of the 
question above stated, as to the right of a 
•single creditor, in a petition for compulsory- 
bankruptcy against a corporation. The rea- 
•sous for this appear in the following extract 
from the opinion of the register (BCovey K. 
Clarke): 

Pending the consideration of these ques- 
tions, the report of the case of New Lamp 
'Chimney Co. v. Ansonia Brass & Copper Co. 
[91 TJ. S. 656], decided by the supreme com't 
at the present term, came to my attention. 
The opinion was delivered by Clifford, J., in 
the course of which he holds that "the whole 
administrative proceedings, in respect to 
bankrupt corporations, are specifically regu- 
lated by section 37 [Act 1867; 14 Stat. 535]— 
Rev. St § 5122— as a separate feature of the 
banki-uptcy system;" and "that the petition 
for involimtary banla-uptcy may be made and 
presented by any creditor or creditors, in 
the manner provided in respect to debtors, 
without any specification as to the number of 
<a:editors or the amount of debts." I do not 
overlook the fact that the section of the act 
which the eom-t thus construes was section 
37 before the amendment of June, 1874; but 
section 5122, in the revision, must have the 
same effect exclusive of section 5021 (for it 
remains substantially unaltered), as section 
37 of the original act had of section 39. But 
this effect is not left to inference. The court 



^ [Reprinted from 14 N. B. R. 243, by permis- 
sion. 3 N. Y. Wkly. Dig. 140, eoutaius only a 
j)artial report] 



expressly says that section 37 enacts "special 
regulations," when the insolvent is a corpo- 
ration or joint-stock company, different from 
those presci-ibed in cases where the insolvent 
party is a natm-al person or a partnership; 
and one of those differences has already been 
pointed out to be that a petition for the in- 
voluntary adjudication of a corporation as 
banki'upt, may be filed "without any specifi- 
cation as to the number of creditors or the 
amoimt of their debts." 

As I understand this opinion, it fully af- 
fii'ms the position taken by counsel for the 
petitioning creditors, that an insolvent corpo- 
ration, having committed an act of bank- 
ruptcy, may be adjudged bankrupt on the 
petition of a single creditor; and, if .so, the 
determination of the other questions is \m- 
necessary to establish the right of the peti- 
tioning creditors to an order adjudging the 
said corporation bankrupt Under these cu- 
cumstances, this decision of the supreme 
court having transpired since the reference 
in this case was ordered, I may properly re- 
gard myself as disehai-ged from proceeding 
fm-ther with the inquiry I am directed to 
make, as the principal question, one that in- 
cludes all the others (so far as the object of 
this inquiry is concerned), has been settled 
by the court of last resort 

BROWN, DistL'ict Judge. Reference of this 
case was made to the register upon the theory, 
adopted at the time by both counsel, that the 
same proportion of creditors was requisite to 
subject a corporation to involuntary banic- 
ruptcy as in the case of natural persons. 
Pending the reference, however, the attention 
of the register was called to the recent case of 
New Lamp Chimney Co. v. Ansonia Brass & 
Copper Co. [91 U. S. 656], m which it was sug- 
gested that the proceedings against corpora- 
tions are specifically regulated by section 37 
as a separate feature of the bankrupt system, 
and that a petition might be presented by any 
creditor, without specification as to the num- 
ber and amoimt Section 37 of the original 
act enacted "that the provisions of this act 
shall apply to all moneyed, business .or com- 
mercial corporations and joint-stock compa- 
nies; and that upon the petition of any officer 
of any such corporation or company, duly au- 
thorized by a vote of a majority of the" cor- 
porators, at any legal meeting called for the 
pm-pose, or upon the petition of any a-editor 
or creditors of such corporation or company, 
made and presented in the manner herein- 
fifter provided in respect to debtors, the hke 
proceedmgs shall be had and taken as are 
hereinafter provided in the case of debtors." 
A further clause of the same section subjects 
corporations to the ordLnaiy provisions of the 
bankrupt act, with the single exception that 
"no allowance or discharge shall be granted 
to any corporation or joint-stock company, or 
to any person, or officer, or member thereof." 
This section appeai-s in the Revised Statutes 
as section 5122, with a single alteration, made 
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by erasing tbe words "or creditors," in speali- 
ing .of proceedings in compulsory bankruptcy. 
I do not regai'd tliis change as material, as the 
word "creditor" would include a single or 
any number of creditors, nothing appearing 
to the contrary. Indeed, it is not easy to 
see whj'' the entire clause, first above quoted 
from section 37, is not surplusage, except so 
far as it requires a vote of stockholdei-s to 
authorize a voluntary proceeding. By sec- 
tion 4S of the original act (Rev. St § 5013), 
the word "person" shall also include "corpora- 
tion." This definition would of itself subject 
corporations as persons to the involuntary 
proceedings contemplated in section 39; so 
that when section 37 declai-es that the pro- 
visions of the act shall apply to all corpora- 
tions, it only declares a little more defijoitely 
what would be infen-ed from sections 39 and 
4S. The subsequent words, "upon the pe- 
tition of any officer duly authorized by a vote 
of a majority of the corporators at any legal 
meeting called for the pm*pose," merely pre- 
scribe the manner in which corporations may 
volimtarily become bankrupt; and the re- 
maining words are substantially a re-enact- 
ment of like clauses in section 39. I regard 
the entire clause as meaning little more than 
that coi-porations may become voluntarily 
banlirupt upon the petition of a majority of 
the stodcholders. and may be subjected to 
proceedings ui compidsoiy bankruptcy like 
any other debtor. By section 12 of the 
amended act, a debtor could only be adjudged 
a banlanipt upon the petition of a certain pro- 
portion of his creditors, and the provisions jof 
this section were applied "to all cases of com- 
'pulsory or involuntary bankniptcy commen- 
ced since December 1, 1873, as well as those 
commenced" thereafter; and in all cases com- 
menced since that date, the court shall, if the 
allegation as to number and amount be de- 
nied, proceed to ascertam the same. There 
can be no doubt that were it not for the first 
clause of section 37 (Rev. St. 5122) this would 
be held to include corporations as well as nat- 
ural persons. It is insisted, however, that as 
section 12 of the amended act refers by name 
only to section 39 of the original act, it cannot 
be extended hy construction to section 37; 
that this remains unaltered, and that corpora- 
tions may still be adjudicated upon the peti- 
tix)n of a single creditor. It seems to me, 
however, that corporations fall within the 
scope of the amended act It was passed dur- 
ing a period of great financial depression, and 
its object was to aid debtoi*s somewhat in 
then* struggles to maintain their credit and 
prevent their being thrown into bankruptcy, 
unless, in the opinion of a fair proportion of 
their creditors, such action seemed desirable. 
Under the act. as it formerly stood, 'the sus- 
pension of payment of a single piece of com- 
mercial paper, for more than fourteen days, 
enabled any ill- willed creditor to seize the en- 
tire property .of his debtor, and put it into 
the hands of an assignee. Such proceedings 
might be very proper in the ordinary financial 



state of the counti-y, but, in periods of busi- 
ness depression, are capable of being used as 
an engine of gross injustice. No distinction 
is perceived in this regard between corpora- 
tions and natural persons. Indeed, the fact 
that corporations can obtain no discharge, 
and that proceedings in bankruptcy amount ta- 
a practical extinction, would seem to entitle 
them to even greater indulgence than natural 
persons. Counsel rely upon a recent decision 
of the supreme com*t, in the case above cited, 
of New Lamp Chimney Co. v. Ansonia Brass 
& Copper Co. [supra]. This was an action, 
by a creditor of a corporation, who had 
proved his claim and received a dividend, to 
recover the residue. Defendant insisted that 
the case was controlled by the 21st section, 
providing that no creditor, proving his debt, 
should be allowed to maintain a suit against 
the bankrupt therefor, but should be deemed 
to have waived all right of action. The court 
held, however, that inasmuch as, by the 37th 
section, no discharge can be gi-anted to a 
corporation, such suit might be maintained. 
The court observed, incidentally, that the- 
whole administrative proceedings, in respect 
to bankrupt corporations, are specifically reg- 
ulated, by section 37, as a separate featm-e of 
the banla-upt system; and, in illustration of 
this, enumerated as one of its distinct fea- 
tures, the fact that the petition may be made 
by any creditor or creditors, without any 
specification as to the number of creditors or 
the amount of their debts. The point, how- 
ever, was not raised or argued in the case, 
and the remark seems to have been thr^own 
out merely by way of suggestion or illustra- 
tion. I do not regard it as an adjudication of 
the question binding upon this court The 
effect of the amendment, however, was di- 
rectly considered by the district com't jof Ore- 
gon, in the Case of the Oregon Bulletin Print- 
ing & Publishing Company [Case No. 10,538], 
where it was held that section 12 of the 
amended act in relation to the number and 
amount of creditors, did not apply to corpora- 
tions. The learned judge seems to lay stress 
upon the fact that the amended act of 1874 
was passed upon the same day as section 
5122 of the Revised Statutes; that they 
should be considered as cotemporaneous acts; 
tliat effect should be given to thorn as such; 
and that as section 5122 contemplates pro- 
ceedings by a single creditor of a corporation, 
it should not be considered as modified by sec- 
tion 12 of the amended act I do not regard 
this, however, as material, but, under sec- 
tion 5G01, should regard the amended act aa 
having tlie force of a later act even if enact- 
ed a month before the Revised Statutes. 
This section provides that all acts passed aft- 
er December 1st, 1873, are to have full effect,, 
as if passed after the enactment of the Re- 
vised Statutes, and, so far as they may con- 
flict with the Revision, are to have effect as 
subsequent acts, and as repealing any portion 
of the revision inconsistent therewith. The 
view taken of the law by Judge Dillon, in the- 
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Case. of the Leavenworth Savings Bank, [Case 
No. S,lG5]i seems to me the sounder and 
more correct one. Slore extended discussion 
would result in a mere reiteration of the argu- 
ments there used. The question certified must 
be answered in the negative. 



Case No. 3,834. 

DETBOIT STO"\TB WORKS v. MICHIGAN 
STOYE CO. 

[12 O. G. 189.] 

Circuit Court, E. D. Michigan. 1877. 

Patents— Ixfbingemext—Base-Burxixg Stoves. 

In equity. 

BROWN, District Judge. This cause hav- 
ing heretofore been brought on to be heard 
upon the pleadings filed, and the proof taken 
thereon, and the said pleadings and proofs 
having been read, and Mr. Thomas S. 
Sprague, of counsel for complainant, and Mr. 
John Miner, of counsel for defendant, having 
been heard, and the com*t having fully con- 
sidered the said pleadings, proofs, and argu- 
ments, it is hereby ordered, adjudged, and 
decreed that the reissued letters patent grant- 
ed unto John V. B. Carter and James Duyer, 
dated March 7, 1876, No. 6,979, are valid; and 
that the complainant is the owner of said let- 
ters patent; and that the defendant has in- 
fringed the said letters patent in malting, 
using, and vending to others the improve- 
ment in base-burning stoves for heating and 
cooking, as chargea in said complainant's 
bin of complaint, and that the said complain- 
ant is entitled to have a perpetual injunc- 
tion to restrain said defendants, its agents, 
servants, and all holding or claiming under 
or through it from making, using, or vend- 
ing, or in any manner disposing of heat- 
ing and cooliing-stoves, embracing the in- 
vention or improvements described in said 
letters patent, namely: "In combination with 
a heating-stove, having revertible and base 
flues, a culinary attachment placed directly 
against the rear flues ot said stove so that 
the inner wall or front of said culinary at- 
tachment is adapted to be heated by direct 
radiation from the fire-pot, while the other 
walls of said atachment are heated by the 
products of combustion in their passage from 
the base to the exit, substantially as and for 
the pm'poses set forth." And, also: "In a 
heating-stove, and in combination therewith, 
a culinary attachment provided with suitable 
openings, to allow the products of combus- 
tion to be directed from the flues of p, revert- 
ible-flue heating-stove into the inclosed flue- 
space sm*roimding the oven, placed between 
the ring which forms the base of the combus- 
tion-chamber proper, and the base of the 
stove, all being effected substantially in the 
manner and for the purposes described in 
said letters patent," And it is further ad- 
judged and decreed, that the cause be refer- 
red to D. J. Davison, a master of this court, 



to ascertain and report the number of base- 
burning stoves for heating and cooking con- 
taining the said improvements, or either of 
them, made, and also the number sold by the 
said defendant since the 7th day of March, 
1876, and the damages complainant has sus- 
tained, or use and profits defendant has re- 
ceived, by reason of such infringement since 
the time last aforesaid. And upon the com- 
ing in and confirmation of the said report, 
that said complainant have a decree and exe- 
cution for the amount due thereon, and also 
for the costs in this suit to be taxed. 

[NOTE. Patent No. 131,936 was granted to- 
Carter & Dwyer October 8, 1872; reissued 
March 7, 1876 (No. 6,979).] 
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.DETROIT STOVE WORKS v. PERRY. 
[20 Alb. Law J. 10; 8 Reporter, 327.] ^ 
Circuit Court, E. D. Michigan. 1S79. 

CONSTKUCTION OP OUAI. COSTKACTS— PllOVINGB OF 
COUKT AND JUUy, 

[1. The correct rule to be extracted from the 
cases iu relation to the construction of oral con- 
tracts is this: If there be any conflict as to 
the words used, or if the words themselves be 
ambiguous, the question of intent should be left 
for the jury. JBut if the words are clear and ex- 
plicit, and the only difficulty is in the proper 
legal inference to be drawn from them, it be- 
longs to the court to give them their proper 
construction.] 

[2, Plaintiff and defendant, being adversely 
interested in a patent suit, agreed that each 
should furnish to the other six copies of his 
printed testimony. Afterwards, defendant asked 
plaintiff's attorney to oblige him by ordering 30 
copies more for him, to which the attorney re- 
plied, "Certainly." Defendant had previously 
consulted the prmter, who said that he would 
charge eight cents per page, and five cents per 
copy for stitching, for extra copies. Defendant, 
having concluded that he wanted 40 copies, ob- 
tained the following order from plaintiff's attor- 
ney to the printer: "Mr. P. (defendant) says he 
gave you an order for 30 copies. We ordered 
100. He now says he wishes 40; will be con- 
tent with 90, so we have nothing to do with his 
order for 30, and have no objection to his liaving 
40 on like terms." Eeld, that as plaintiff, in 
agreeing to give defendant the sis copies, had al- 
ready donated the original cost of the composi- 
tion, it was clear, as matter of law, that the 
agreement was that defendant should have the 
extra copies merely for their extra cost, and he 
was not liable to pay a ratable proportion of the 
cost of the entire edition, including the comi>o- 
sition.] ■ 

[3. Defendant was not obliged to accept a ten- 
der of the extra copies, when accompanied with 
a demand for the proportionate price of the 
whole edition, and, having refused to accept 
them, was not bound to pay anything to plain- 
tiff.] 

On motion for a new trial. This was an 
action of assumpsit to recover of tlxe defend- 
ant the price of thirty printed copies of tes- 
timony taken on behalf of the plaintiff in a 
certain patent suit pending before the pat- 
ent office at Washington. The plaintifC's 

* [8 Reporter, 327, contains only a partial re- 
port.] 
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testimony tended to sliow that the plaintiff 
^nd defendant were interested adversely to 
each other in this suit; that defendant came 
to Detroit to attend the taking of this testi- 
mony of plaintiff's witnesses; that it was 
agreed between them that each should fur- 
nish to the other six printed copies of their 
testimony; that three or fom* days after 
they had commenced taking testimony here, 
and about the 2Tlth of September, 1874, de- 
fendant, desiring some extra copies of the 
plaintiff's testimony for circulation, went to 
the office of Col. Sprague, plaintiff's attorney, 
-accompanied by his agent, one Liddell, and 
asked Col. Sprague how many copies of his 
testimony he was going to print; that 
Sprague replied that he thought they were 
5oing to print about one hundred, and that 
Mr. Perry, the defendant, then asked him to 
oblige him by ordering thirty copies for him, 
to which Col. Sprague replied, "Certainly." 
That was all the conversation in the case. It 
seems tliat Liddell, defendant's agent, had 
been to tlie oflace of the Free Press and asked 
the printer what he would furnish, thirty 
copies for, to which he replied eight cents 
per page, and fire cents per copy for stitch- 
ing. Afterward defendant concluded that he 
wanted forty copies, and obtained a letter from 
Mr. Sprague to the printer, of which the fol- 
lowing is a copy: "Deti'oit, October 21st, 1874. 
Friend Eby:— Mr. Perry says he gave you an 
order for tliirty copies. We ordered one hun- 
dred. He now says lie wishes forty ; we will b6 
content with ninety, so we have nothing to do 
with this order for thirty, and have no objec- 
tion to his havingfortj-^ ui)on hke terms. Yours, 
Sprague." Pm*ther testimony was offered 
tending to show that subsecLuently an agent 
of the plaintiff's called upon the defendant 
At his hotel and presented him a bill for thirty 
copies of the testimony at $35 each, amount- 
ing to §1,050, being the proportion which the 
thirty copies bore to the entire edition, which 
defendant refused to pay. There was no 
evidence that he received the thirty copies 
or that they were ever tendered to him. 
Upon this testimony the court' charged the 
jui*y that the plaintiff was not entitled to re- 
cover, and directed a verdict for the defend- 
ant. Plaintiff moved for a new triaL 

G. V. N. Lothrop, for plaintiff. 
Alfred Russell, for defendant. 

BROWN, Disti-ict Judge. This motion 
raises the following questions: 1. Whether 
under the order, as stated by the plaintiff's 
witnesses, the plaintiff was entitled to re- 
cover the proportionate price which the thir- 
ty copies bore to the entire edition of 130 
C(»pies, or simply the exti-a cost of thirty 
copies. 2. Whether the intent of the parties 
to be gathered from this conversation and 
the other circumstances should have been 
submitted to the juiy as a CLuestion of fact. 

I have no doubt that if articles are manu- 
factui'ed separately, and without the use of 



a factor or instrument common to all, the 
cost of one being equal to every other, the in- 
sti'uction asked for would have been correct, 
and the plaintiff would have been entitled 
to recover the proportion which the thirt:^' 
copies bore to the entk-e edition. So, too, if 
an edition of a certain work were published 
for sale, an agreement to sell at cost a part- 
of such edition would imply an obligation 
to pay the proportionate amount of the cost 
of the composition as well as the press- work 
and paper; but where, as In this case, the 
composition had already been ordered by the 
plaintiff for its own use, and by a previous 
imderstanding the defendant was to have 
the benefit of such composition gi-atuitously 
in the six copies which each shoxild furnish 
the other, I thinlv: it quite clear the same rule 
should not apply. In other words, the plain- 
tiff having already incm^red the expense of 
composition, and having agreed to let the de- 
fendant have the benelit of that expense (for 
he could not carry out his conti-act to give 
the six copies without incmTing it), it can 
malce no further claim for the same by reason 
of the thirty copies, and could therefore only 
recover for the extra expense of those copies, 
namely, the press-work and paper. Suppose, 
for instance, that A. and B. had agreed to ex- 
change photographs with each other, the cost 
of the fii'st pictmre being five dollars, and 
that of each subsequent one one dollar. A. 
then requests B. to give him a dozen extra 
copies for his own use. It seems to me en- 
tirely clear that B. would not be entitled to 
charge him any portion of the price paid 
for the negative or first copy since he had 
already agreed to give him that and could 
only charge for the extra price of the twelve 
copies. The case differs from this only in 
the fact that the composition of a book bears 
a much larger proportion to the cost of the 
press- work and copy. 

2. Should the import of this contract have 
been left to the jmy as a question of fact or 
disposed of by the court as a legal proposi- 
tion? In discussing this the following propo- 
sitions may be considered as settled beyond 
dispute: 1. That before the evidence is left 
to the jury, there is or may be in every case 
a preliminary question for the judge; not 
whether there is literally no evidence, but 
whether there is any upon which a jury can 
properly proceed to find a verdict for the 
party producing i1^ upon whom the bm-den 
of proof is imposed. Commissioners v. Clarlc, 
94 XT. S. 278, 284. 2. That the construction 
of written conti-acts is for the court, except 
where the same is rendered ambiguous by 
the facts and circumstances surrounding the 
ti'ansaction. How far the intent of the par- 
ties to be gathered from the terms of an oral 
contract is a question for the jm-y is not 
definitely settled. In principle it would seem 
that if there be no dispute as to the words 
used, and no facts surrounding the transac- 
tion calculated to throw doubt upon the in- 
tent of the parties, or the meaning in whicli 
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tlioy use tlie words, there is no more reason 
for submitting the ease to the jury than if 
the contract was in writing. Short v. "Wood- 
ward, 13 Gray, 86. It certainly cannot be 
true that oral contracts must always b^ left 
to the jury, for example, if, upon the sale of 
a horse, the vendor should say, "I know this 
horse to be soimd, and warrant him to be 
so," and nothing else was said, it would not 
be error to instruct the jm-y that these words 
constituted a warranty. But if upon the oth- 
er hand he should say, "I believe this horse 
to be soimd, but will not warrant him to be 
so," it would certainly not be contended that 
the coiu't would be at liberty to leave this 
to the jm'y as evidence from which they 
might properly find a warranty. Of course, 
if there is a dispute as to the actual conversa- 
tion, or the words used are ambiguous in 
themselves, or the contract is to be gathered 
from a series of conversations and circum- 
stances, the jm'y must determine the intent 
of the parties. Thus, where the vendor of a 
cow assm-ed the purchaser "she was all 
right," it was held that it was properly left 
to the jury to decide whether the words were 
intended as a warranty of soundness. Tut- 
tle V. Brown, 4 Gray, 457. 

The counsel for the plaintifiE in this case 
insists that, where the words used do not 
extend to the whole contract, it must be left 
to tlie jury to determine what was the in- 
tention of the parties, and that, as nothing 
was said in this conversation as to the price 
or payment, it should be left to the jury 
to ascertain what, under all the circumstan- 
ces of the case, should have been paid. 
There are cases which seem to support this 
theory, or which at least go to the extent of 
holding that the construction of all oral con- 
tracts should be left to the jury. But the 
authorities are by no means in Iiarmony. In 
Copeland v. Hall, 29 Me. 93, the jury were 
left free to find what the language of the 
contract was, but they were restrained from 
the exercise of their own judgment, by a 
construction of the language by the court, 
which precluded them fi-om finding the 
meaning of that language under all the evi- 
dence in the case. This was held to be er- 
ror; it was said the whole contract should 
have been left to the jury to determine for 
themselves the proper construction to be 
given to it. This case seems to be in con- 
flict with that of Curtis v. Sfartz,^ 14 aiich. 
507-513, where it was said the jury should 
have been told in substance what would be 
the proper- construction of the mortgages up- 
on the different state of facts which might 
be found by them. So, in Herbert v. Ford, 
33 Me. 90, it was said, "The jury had the 
right to determine the existence of the parol 
contract, its extent and limitations; they 
are to find not only what language is used, 
but its purport and meaning. In cases of 
written contracts, it is the duty of the court 
to define the meaning of the language used 
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in them. But in verbal contracts such duty 
is confined to the jury. They are not barely 
to ascertain the words and forms of expres- 
sion, but to interpret their sense and mean- 
ing." A like rule was made by the same 
court in Guptill v. Damon, 42 Me. 271. Al- 
though in this case there was a strong dis- 
senting opinion, in Kuns' Ex'r v. Young, 34 
Pa. St. 60, it was said that the evidence of a 
promise to pay the debt of another must be 
clear, explicit, and certain; that whether it 
be so or not is a question of fact for the 
jury. In Tobin v. Gregg, Id. 446, the prom- 
ise rested in parol proof, and that of the 
most unsatisfactory sort,— the confessions 
and casual declarations of the defendant, 
made to third parties, who had no interest 
that entitled them to full explanation, or 
stimulated them to understand and remem- 
ber exactly what was meant It was held, 
and there can be no doubt of the propriety 
of the ruling, that the testimony should be 
.referred, in connection with the proofs upon 
the other side, to the jury, to find whether 
the promise declared on had indeed been 
made. So, in Judge v. Leclaire, 31 Mo. 127, 
the law was assumed to be well settled that, 
where the terms of a contract are to be ascer- 
tained from the oral evidence of witnesses, 
it is the province of the jury to determine 
from the evidence what is the contract; Cit- 
ing Islay V. Stewart, 4 Dev. & B. 160, in 
which it was said that, where the controver- 
sy in a cause turns upon the meaning of the 
parties to a verbal agreement in relation to a 
matter upon which there is room for dis- 
pute, it is proper for the judge to leave it to ' 
the jury, as a question of fact, to ascertain 
what was tlie agreement of the parties in 
relation to such matter. Opposed to this 
current of authority, however, are the de- 
cisions in Massachusetts and several other 
states. In Rice v. D wight Manuf'g Co., 2 
Gush. 80, it is said that the same rule of 
consti'uction is applicable to parol as to writ- 
ten contracts. "The language used by par- 
ties while contracting may be proved, and, 
when proved, is to be taken in its usual and 
ordinary acceptation, and however difficult 
it may be, and frequently is, to put a just 
construction upon it, still that duty devolves 
upon the court. The jury are to find wheth- 
er or not the language was used, the court 
are to instruct the jury as to its legal effect, 
if used." A like ruling was made in Pratt 
V. Langdon, 12 Allen, 644, and in Globe 
Works V. "Wright, 106 Mass. 207-216. So, 
in Folsom v. Plummer, 43 N. H. 469-472, 
it was said to be competent for the court in 
its discretion, where a contract is merely 
verbal, and there is doubt as to the precise 
language used,, or as to the understanding 
of the parties, to leave it to the jury to judge 
what is proved, and what language was 
used, and how it was to be understood, sub- 
ject to proper instructions as to the legal 
effect of such contract as they may find to 
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hare been made; and in Smalley v. Hen- 
drickson, 29 N. X Law, 371, it was said that 
where the existence and terms of a parol 
contract were established the construction 
is a matter of law for the court. See, also, 
Kingsbury v. Buchanan, 11 Iowa, 387-395; 
Dudgeon v. Haggart, 17 jVIich. 279. 

I think the correct rule to be extracted 
from tlie cases is this: If there be any con- 
flict as to the words used, or if the words 
themselves be ambiguous, the question of in- 
tent should be left to the jury. But if the 
words are clear and explicit, and the only 
difficulty is in the proper legal inference to 
be drawn from them, it belongs to the court 
to give them their proper construction. The 
fact that in this ease one of the terms of the 
contract, namely, the price to be paid, was 
omitted, does not render it necessary that the 
construction of the contract should be left 
to the jury, if the circumstances surround- 
ing the transaction leave no doubt as to the 
legal inference to be drawn from the con- 
versation. It is true, as suggested by plain- 
tiff's counsel, that the order in this case, 
standing alone, was consistent either with a 
gift to the defendant with an intent to charge 
him a proportionate price on the cost of the 
whole edition, or with an intent to charge 
him only witli the cost of the extra copies. 
It is not suggested by either party that a gift 
was intended. I have already stated the 
reasons which lead me to hold that, as the 
plaintiff had already agreed to furnish the 
defendant the cost of composition in the sis 
copies, it could not charge him the propor- 
tionate price of the whole edition. The evi- 
dence upon this point is to my mind so deci- 
sive, that if the jury should find such to be 
the intent of the parties, I should feel com- 
pelled to set aside the verdict. Under the 
view I take of the plaintiff's case, it could 
onlj' be entitled to recover for the extra cost 
of the thirty copies, and as these copies were 
never received by the defendant, or tendered 
by the plaintiff, or, if such tender were ever 
made, it was accompanied by a demand for 
the proportionate price of the whole edi- 
tion, I think the plaintiff is not entitled to re- 
cover. Of course, if the defendant received 
the thirty copies, he would be bound to pay 
the cost of them. But if they were tendered 
to him with a demand for the proportionate 
price of the whole edition, he would not be 
bound to receive them, and could not be held 
liable to pay anything. The motion for a 
new trial must therefore be denied. 
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DE VARAIGNE v. POX. 

[2 Blatehf. 95.1 ' 

Circuit Court, S. D. New York. Sept. 30, 1848. 

Eminent Domain— Legislative Powek — Charac- 
TEK OF Estate Acquired — REViiitTEK. 

1. The right of eminent domain empowers the 
legislature to devote private property to public 
use. 

2. An act of the legislature of New York, re- 
citing that certain lands were needed by the 
corporation of the city of New York for the 
purpose of extending the alms-house establish- 
ment of the city, and providing that, on the as- 
certainment and payment to the owner of the 
lands, of the loss and damage for taking them, 
the corporation should be seised of the lands in 
fee-simple absolute, does not exceed the right- 
ful authority of the legislature. 

3. In the exercise of its power to devote pri- 
vate property to public use, the legislature are 
the exclusive judges of the degree and quality 
of interest which are proper to be taken, as well 
as of the necessity of taking it. 

[Cited in Brooklyn Park Com'rs v. Armstrong, 
45 N. Y. 243.3 

4. Where the legislature has conferred an es- 
tate in fee simple absolute in the premises taken, 
it must be assumed that they judged it necessary 
to do so, to answer the public use contemplated. 

5. Such a grant of a fee simple absolute will 
not be construed as a conditional fee or usufruct, 
leaving the possibility of a reverter to the origi- 
nal owner on the lapse of the particular use, but 
will be held to have vested the entire property 
forever in the grantee. 

6. If a change in the destination of the prop- 
erty granted, after a continuance for twenty- 
six years of the use of it first contemplated, 
raises any interest or right on the part of the 
original owner, it is of an equitable character, 
cognizable only in chancery, and not at law. 

[This was an action of ejectment by Maria 
De Varaigne against Edward Fox.] 

In February, 1818, the mayor, aldermen 
and commonalty of the city of New- York 
were possessed of certain premises in that . 
city, occupied by them as an alms-house es- 
tablishment and presented to the legislatm-e 
of New-York a memorial praying that a law 
might be passed authorizing tliem to enter 
upon and take possession of certain lands 
contiguous to the said premises, and hold the 
same for the use of the said alms-house es- 
tablishment On the 21st of April, 1818, an 
act was passed, entitled "An act authorizing 
the mayor, aldermen, an*' commonalty of the 
city of New-York to take possession of cer- 
tain lands." The act recited that the corpo- 
ration was desirous of taking possession of 
certain lands, the bounds of which were 
specified, for the pm'pose of extending the 
alms-house establishment of the city, and pro- 
vided that it should be lawful for the corpo- 
ration, whenever they should judge proper, 
to take possession of aU or any part of the 
said lands, in the manner prescribed by a 
prior act in relation to taking lands, passed 
March 29, 1816 [4 Laws N. Y. p. 52]. Laws 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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181S, c. 244 [p. 255]. This act of 1816 pro- 
Tided for the estimate, by commissi onea-s, of 
"the sums to be paid to the owners of the 
lands to be taken, for their loss and damage, ' 
^nd for a report thereon to the supreme 
court, and its confirmation of the same; all 
-4iccording to certain prescribed forms. The 
Act of 1818 provided that, on the final con- 
firmation of the report of the commissioners, , 
-and the payment of the sums which might 
be awarded by them, the corporation should 
become and be seised in fee-simple absolute 
of the said lands, or of so much thereof as 
,might be described in the report. The req- 
uisite steps were talcen ii due form for esti- 
mating the amount to be paid to Mrs. Ann 
jaogers, then the owner in fee-simple of a 
portion of the said lands, and the amount 
^as reported at $13,090. On the 14th of 
May, 1819, the report was confirmed by the 
'com't, and that amount was paid, to Mrs. Uog- 
-ers on the 1st of July, 1819. The corporation 
then toolx possession of the said lands of Mrs. 
Bogers, and occupied them for the use of the 
•alms-house establishment until April, 1843, 
when they ceased to use them for that or 
any other public pm'pose, but caused them . 
to be divided into lots and sold at auction. 
TThe defendant pm-chased on such sale, and 
received from the corporaiion a warranty 
deed for a part of the said lands of Mrs. Rog- 
•€rs, being the premises of which an undivid- 
ed share was claimed by the plaintiff, and 
held the same imder that title and no other. 
'On the 15th of June, 1833, Mrs. Rogers de- 
vised to the plaintiff, and to her heirs and 
assigns, in fee-simple, one undivided eighth 
part of all her real estate, and died soon aft- 
-erwards. The will was duly proved, and the 
plaintiff brought this suit to recbver one xm- 
^ivided eighth part of the premises so pur- 
chased by the defendant At the trial, a 
special verdict was taien, finding the fore- 
going facts. 

William W. Van Wagenen, for plaintiff. 

1. The act of 1818 purported to take from 
Mrs. Rogers the fee of her land. But, if it 
be construed according to the intent of all i 
the parties, the estate to be taken was limit- 
-ed to the quality and quantity of estate nec- 
essary to the public use that was designed. 
■Only a limited estate was necessary for that 
public use. The circumstances attending the 
passage of the act must be regai'ded in its 
construction. Livingston v. Harris, 11 Wend. 
o ^29, 338; I) war. St. 701; Jerome v. Ross, 7 
Johns. Ch. 315, 344. 2. The legislature, by 
virtue of the right of eminent domain, could 
take away so much of Mrs. Rogers' estate as 
the public necessity required, and no more. 
Vattel, p. Ill; Gardner v. Village of New- 
"burgh, 2 Johns. Ch. 162; Beekman v. Sara- 
toga & S. R. Co., 3 Paiiie, 45, 72; Boston Wa- 
ter Power Co. v. Boston & W, R. Co., 23 
Pick. 360, 394. Nor can private property be 
iaken by the le^slatui'e for other use than 
•that of the public. Beekman v. Sai-atoga & 



S. R. Co., 3 Paige, 45, 72; Varick v. Smith, 
5 Paige, 137, 159; People v. Mon*is, 13 Wend. 
325, 328; Charles River Bridge v. Warren 
Bridge, 11 Pet [36 U. S.] 420, 641; Bonaparte 
V. Camden & A. R. Co. [Case No. 1,617]; 
Sharp V. Johnson, 4 Hill, 92, 99; Taylor v. 
Porter, Id. 140. 3. The act of 1818 pm-ported 
to divide the estate that was taken from Mrs. 
Rogers into two distinct parts— the one de- 
voted to the public use, and the other given 
over in perpetuity to the corporation. So far 
as it is constitutional and regards the pubUc 
use, the act will be sustained, though it is 
void for all beyond that Jackson v. Man- 
cius, 2 Wend. 357, 363; Jackson v. Cory, 8 
Johns, 301; Jackson v. Catlin, 2 Johns. 248; 
In re Street 11 Wend. 152; In re John and 
Cherry Sti-eets, 19 Wend. 659; Taylor v. Por- 
ter, 4 Hill, 140, 147; Varick v. Smith, 5 Paige, 
137, 159; Bloodgood v. Mohawk & H. R. R. 
C-o. IS Wend. 9. 4. The plaintiff is not estop- 
ped by the fact that Mrs. Rogers received 
the compensation awarded. The grant made 
in virtue of the act was only of the use of 
Mrs. Rogers' estate for an unlimited time, 
and her acceptance of the money can be h^d 
to imply no more than an assent to such a 
grant and use of the estate. 5. The title be- 
ing valid in the corporation until the public 
use ceased, in 1845, the statute of limitations 
has no application. 

Charles O'Conor, for defendant 

THE COURT held: 1. The right of emi- 
nent domain empowers the legislature to de- 
vote private property to public use, and the 
acts in question in this case did not exceed 
the rightful authority of the legislature. 

2. In the exercise of that power, the legis- 
latm'e are the exclusive Judges of the degree 
and quality of interest which are proper to 
be taken from an individual and dedicated 
to the public use, as well as of the necessity 
of taking it. 

3. It must be assumed that the legislatm-e 
judged it necessary, in the present case, to 
confer on the mayor, aldermen and common- 
alty of the city of New York an estate in fee- 
simple absolute in the premises in question, 
to answer the public use contemplated. 

4. The grant cannot under the terms of 
the act of 1818, be construed as a conditional 
fee or usufruct, leaving the possibility of a 
reverter to the ori^nal owner on the lapse 
of the particular use, but must be held to 
have vested the entire property forever in 
the corporation. 

5. If a change in the destination of the 
property, after a continuance for twenty-six 
years of the use of it first contemplated, 
raises any interest or right on the part of the 
original owner, her heirs or devisees, it is 
of an equitable character, cognizable only in 
chancery, and not at law. 

6. We do not pass upon the effect of the 
acceptance by Mrs. Rogers of the full consid- 
eration of the fee value, as an estoppel or 
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ofierwise, nor upon the question as to tlie 
power of devising a possible revertei*. 
Judgment for defendant. 



DBVAUGHAN {UNITED STATES v.). See 
Case No. 14,952. 
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DEYAUGHN'S CASE. 

[2 Oranch, O. G. 501.] * 

Circuit Court, District of Columbia. Nov., 1824- 

Witness befoue Gkand Jubt— CmMiNATiNa 

QOESTIOXS. 

A witness before the grand jury, is bound to 
answer a question, althougli he makes oath that 
he cannot answer it without criminating liim- 
self. 

William Devaughn was sworn as a witness 
to the grand jury, who asked him whether 
he saw John Ball gaming at Mrs. Gai*ner's. 
He refused to answer, saying that he could 
not answ^er the question without criminating 
himself. This was stated to the com-t, hy 
the grand jury, in writing. 

THE COURT (THRUSTON, Circuit Judge, 
ahsent) decided, under the authority of this 
court, in the case of U. S. v. Miller, at Octo- 
ber term, 1821 [Case No. 15,772], that he was 
bound to answer the question, and informed 
him that if he persisted in his refusal he 
must be committed. He then submitted to 
answer. 

NOTE. Cranch, C. J., did not concur in the 
opinion of the court, in the case of the U. S. 
V. Miller [supra], but considered himself now 
bound by that decision. 



DEVBAUX {BANK OF THE UNITED 
STATES v.). See Case No. 916. 

DEVENS (KNOX v.). See Case No. 7,905. 



Case Wo. 3,838. 

DE~\T:GNY v. MOORE. 

[1 Cranch, C. 0. 174.] ^ 

Circuit Court, District of Columbia. July, 1804. 

Fees — Hulb for Secckity. 

After the term at which a rule was laid upon 
tlie plaintiff to give security for fees, the clerk, 
upon a motion for judgment on the rule, need 
not prove the plaintiff to be a non-resident. 

The rule on the plaintiff to give security 
for fees, was laid at the last term. The clerk, 
at this term, moved for non pros, on the rule. 

Mr. Peacock, for plaintiff, contended that 
the clerk must show that the plaintiff lives 
out of the county. 

But THE COURT (nem. con.) ordered the 
non pros, to be entered, unless the plaintiff 
should prove his residence within the county. 

* [Reported by Hon. William Cranch, Chief 
Judge.] 
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DE VILUEMONT et al. v. UNITED STATES- 

et aJ. 

[Hompst. 380.] * * / 

District Court, D. Arkansas. , Oct., 1848. 

SPAXtSH Laxd Gbaxts — Validity — CoxDrnoNs — 
Sdbveys. 

1. Where precise locality is not given to a 
concession, a survey is necessary to sever the 
land from the royal domain. 

2. Surveys were necessary under the Spanisli 
government. C^se of Winter v. U. S. [Case 
No. 17,895] cited and approved. 

[Followed in Glenn v. U. S., Case No. 5,481.] 

3. In 1795, Baron de Carondelet, the governor- 
general of Louisiana, made a grant of land on 
the Mississippi river, upon condition that a road 
and clearing should be made within one year, 
and an establishment made on the land within 
three years; neither of which was complied 
with, nor was possession taken under the grant 
until after the cession of the country to the 
United States. The excuses for these omis- 
sions, namely, that the grantee was command- 
ant at the post of Arkansas, and that the In- 
dians were hostile, are insufficient; as he must 
have known these conditions when he obtained 
the grant. According to the principles estab- 
lished in Glenn v. U. S., 13 How. [54 U. S.] 
250, the Spanish authorities would not have con- 
firmed this grant; neither can this court do it. 
The grant is void, because the land cannot be 
located by a survey. 

[Followed in Glenn v. U. S., Case No. 5,481.] 

Petition for the confirmation of a Spanish, 
land claim [filed by Catharine De Villemont, 
Carlos De ViUemont, Ursine De Villemont, Pe- 
dro De Villemont, James Blaine and Yoe, his 
wife, Don Carlos Gibson, Cecilia (Jibson, Ade- 
lia Gibson, Louis De Villemont, Pierre Soule- 
and Armantine, his wife, Louis T. Caine ancL 
Adele, his wife, Armand Mercier, Alfred Mer- 
cier, Dider Preus and Leontine, his wife, Au- 
guste Mercier and Charles Jessier, heirs and. 
legal representatives of Don Carlos De Ville-^ 
mont, deceased, against the United States, 
Horace F. Walworth, Mary B. Miles, and 
James B. Miles.] 

Before JOHNSON, District Judge, under- 
the act of congress of June 17, 1844 (5 StaL 
676), reviving act of May 26, 1824 (4 Stat. 52).. 

A. Fowler, for petitioners. 

S. H. Hempstead, Dist. Atty., for the United 
States. 

Albert Pike and D. J. Baldwin, for Horace- 
F. Walworth. 

Daniel Ringo and F. W. TrapnaU, for Mary 
B. Miles and James B. Miles. 

OPINION OP THE COURT. The claim of '^ 
the petitioners, as heirs and legal representa- 
tives of Don Carlos De Villemont, civil and 
militai*)' commandant of the post of Arkansas 
and its districts, is based on the request or 
petition of De Villemont, dated the 10th May, 
1795, addressed to the Baron De Carondelet, 
governor-general of Louisiana, to gi-ant to- 
him a ti'act of land having a front of two 
leagues by a depth of one league, with paral- 



^ [Reported by Samuel H. Hempstead, Esq.] 
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lei boundaries, situated in the place called the 
"Island del Chicot," distant twenty-five 
leagues below the mouth of the Arkansas 
river; the Cypress swamp o£ the Island del 
Chicot to be the upper boundary of the tract 
of land solicited. Upon which request, the 
Baron De Carondelet made a concession or 
order of sm'vey, of which the following is a 
substantial translation, namely: "The sur- 
veyor-general of this province, or the private 
person appointed for that pui'pose, will locate 
and establish this tract of land which is peti- 
tioned for, upon the two leagues of land in 
front by one in depth in the place indicated 
in the preceding memorial; the said land be- 
ing vacant, and the said location not oper- 
ating to any one's prejudice; under the ex- 
press conditions that a road and regular clear- 
ing be made in the peremptory space of one 
year; and this concession to become null at 
the precise expiration of three years' time, if 
the said land shaE not be settled upon, and 
during which time it cannot be alienated; 
under which conditions a complete sm*vey of 
the land must be made, which must be remit- 
ted to me, in order that a con'esponding for- 
mal title may be supplied to the party inter- 
ested. El Baron De Carondelet." The tract 
of land is to be situated twenty-five leagues 
below the mouth of the Ai'kansas rivei*. and 
the Cypress swamp of the Island of Chicot is 
to be its upper boundary. There is no proof 
in the case as to the existence of the "Island 
del Chicot;" but there is evidence proving the 
existence of a place on the Mississippi river 
Imown and called by the name of "Point Chi- 
cot," and it may be admitted that this is the 
place called for in the request and order or 
warrant of survey. But the petitioners have 
wholly failed to show by testimony that there 
existed a Cypress swamp above the place 
called Island of, or Point, Chicot, which was 
to constitute the upper boundary of the ti*a\,t 
of land intended to be granted. In the ab- 
sence of this proof, it is manifest that no pre- 
cise locality is given to the tract of land 
claimed by the petitioners. To give identity 
and locality to the tract of land intended to 
be granted, it is evident that an actual ofiicial 
survey, made by the sm'veyor-general of the 
Ijrovince, one of his deputies, or a private* 
person appointed for that piu-pose, was essen- 
tial. This, however, was never done. The 
tract of land claimed by the petitioners has 
never been identified and severed fL'om the 
royal domain, and upon this ground alone the 
claim is null and void. For the reasons upon 
which this opinion is founded, I refer to the 
decision at the present term in the case of 
Winter v. U, S. [Case No. 17,895], and the au- 
thorities there cited. The petition must be 
dismissed, and the petitioners pay all cn«its. 
Decreed accordingly. 

NOTE. Prom this decree the petitioners ap- 
pealed to the supreme court, where, at the De- 
cember term, 1851, the case was argued by Mr. 
Taylor for the appellants, and Mr. Lawrence 
and Mr. Crittenden, attorney-general, for the 
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United States, and Mr. Pike for Horace F. 
AVahvortii. It is reported in 13 How. [54 XT. 
S.] 261; and there was delivered the following 
opinion of the supreme court: 

CATRON, J. The heirs of Don Carlos De 
Yillemont filed their petition in the district 
court of Arkansas to have a con firm atiou of a 
grant for two leagues of land front by one 
league in depth, lying on the right descending 
bank of the Mississippi at a place called the 
Island del Chicot, distant twenty-five leagues 
below the mouth of the Arkansas river; the 
Cypress swamp of the island being called for 
as the upper boundary of said tract. The gov- 
ernor-general granted the land on the espress 
conditions "tliat a road and regular clearing be 
made in the peremptory space of one year; and 
this concession to be null, if, at the expiration of 
three years' time, the said land shall not be es- 
tablished, and during which time it cannot be 
. alienated; under which -conditions IJie plot and 
certificate of survey shall be made out and re- 
mitted, to me, in order to provide the interested 
party with the corresponding title in form." 
The concession was made June 17, 1795. No 
possession was taken of the land by De Ville- 
niont, nor any survey made or demanded, dur- 
ing tlie existence of the Spanish government. 
The petition alleges that possession was first 
taken in 1807, and as an excuse for the delay 
it is stated that the grantee was commandant 
at the post of Arkansas up to IJie end of the 
year lir02. and confined by his official duties 
there; and second, that so hostile were tlie In- 
dians in the neighborhood of the land that no 
settlement could be made on it. The proof 
shows that De Villemont first took possession 
in 1822 or 1823. The second regulation of 
O'Reilly of 1770 required tliat roads should be 
made_ and kept in repair in case of grants 
fronting on the Mississippi river, and that 
grantees should be bound within the term of 
three years to clear the whole front of their 
lands, to the depth of two arpens; and in de- 
fault of fulfilling these conditions, the land 
claimed should revert to the king's domain; 
nor should proprietors alienate until after three 
years' possession was held, and until the condi- 
tions were entirely fulfilled. In this instance, 
the time was restricted to one year for making 
the improvements required by the regulations, 
and three years were allowed for making an 
establishment on the premises. In this case, 
where a front of six miles was granted, a 
clearing to tlie whole extent was of course not 
contemplated, yet to a reasonable extent it 
certainly was; but it was undoubtedly neces- 
sary that an establishment should be made witli- 
in three years; such being the requirement of 
the concession, in concurrence with the regula- 
tions. The act of March 26, 1804 [2 Stat. 287]. 
prohibited any subsequent entry on the land, 
and declared void all future acts done to the 
end of obtaining a perfect title, even by an 
actual settler, if the settlement was not made 
before the 20th of December, 1803. De Ville- 
moufs title must, therefore, abide bv its condi- 
tion when the act of 1804 was passed. For 
furtlier views on this subject, we refer to our 
opinion expressed on Clamorffan's title, at the 
present term, in the case of Glenn v. TT. S.. 13 
How. [54 U. S.] 250. u. o , j.o 

We are asked to decree a title and award a 
patent on the same grounds that the governor- 
general of Louisiana, or the intendaut, would 
have been bound to do, had application for a 
perfect title been made during the existence of 
the Spanish colonial government. The only con- 
sideration on which such title could have been 
founded, was inhabitation and cultivation either 
by De Villemont himself, or his tenants; and 
having done nothing of the kind, he had no 
right to a title. Nor can an excuse be heard 
that hostility from Indians prevented a compli- 
ance with the conditions imposed, as De Ville- 
mont took his concession subject to this risk. 
The alleged excuse that he was commandant 
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of the post of Arkansas*, and bound to be con- 
stantly there in the performance of his oflBcial 
duties, is still more idle, as he held this office 
when the concession was made, and knew what 
its duties were. The petition was dismissed by 
the district court because the land claimed 
coTiId not be located by survey. The concession 
is for two leagues front by one in depth, with 
parallel boundaries, situated at Chicot island, 
the Cypress swamp on the island being the up- 
per boundary. Chicot island is represented in 
the concession as being twenty-five leagues be- 
low the mouth of the Arkansas river. The land 
now claimed by the petition is represented to lie 
five leagues below the mouth of that river, at 
a place known as "Chicot Point," being a penin- 
sula included in a sudden bend, and surrounded 
on three sides by the Mississippi river. It is 
difficult to conceive that Chicot point lying 
in fact nearly twenty-five leagues below the 
mouth of the Arkansas, is the Chicot island to 
which the concession refers. But admitting 
that the point was meant (which we believe to 
be the fact), still no Cypress swamp is" found 
there to locate the upper boundary; nor is it 
possible to make a decree fixing any one side 
line, or any place of beginning for a specific 
tract of land- Our opinion is. that on either of 
the grounds stated, the petition should be dis- 
missed, and the' decree below affirmed. Or- 
dered accordingly. 



Case No. 3,840. 

DE VISSER V. BLACKSTONE et al. 

[6 Blatchf. 235.] ^ 

Circuit Court, S. I). New York. Nov. 9, 1868. 

Receivek's Possessiox and Title to Lands — 
ixteufeuexce ijy state codrt — coxtbmpt — 
Receivek-s Sale — Release of Liex?. 

1. When a receiver, appointed by this court, 
is vested with the title to, and possession of, 
real estate, , as such receiver, his possession is 
the possession of this court, and any attempt to 
disturb such possession by proceedings subse- 
quently instituted in a state court, or otherwise, 
without first obtaining the leave of this court, 
is a contempt of this court. 

2. Where a receiver appointed by this court 
brought a suit in equity, in this court, against 
persons who claimed to have pre-existing liens 
on real estate, of which such receiver was in 
possession by virtue of his trust, to have the 
rights of such defendants, in respect of such 
liens, determined by this court, and, if adjudicat- 
ed in their favor, paid out of the proceeds of the 
sale of such real estate by the receiver, this 
court made an interlocutoiy order requiring the 
defendants to release their liens, and setting 
apart, to be paid into this court, out of the 
proceeds of the sale to be made of such real es- 
tate by the receiver, a sufficient sum to discharge 
such liens, with the costs of the suit, and ten 
per cent, in addition, to be held as a fund appli- 
cable to the payment of such liens, if they 
should be established by the decree of this 
court to be prior in right to the claims of the 
plaintiff. 

In equity. The plaintiff [Simon De Visser] 
was appointed, by a decree made by this 
court on. the 19th of June, 186S, in a suit in 
equity, brought hy James Brake and others 
against Francis Goodridge, as survivor, &c., 
and others, receiver of certain real estate, 
the title to- -which was conveyed to him, un- 
der said decree, on the 2Gth of June, 1868. 
The defendants [Wyllys Blackstone and oth- 
ers] in this suit were four several parties 
who claimed to have separate mechanics' 

' [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



liens on said real estate, which, attached 
prior to the accruing of the plaintiff's title as 
receiver. Subsequently to the accruing of 
the receiver's title, ore of those four parties 
instituted legal proceedings in the court of 
common pleas for the city and county of 
New York, to enforce and foreclose his lien. 
The bill prayed that the plaintiff's title might 
be decreed to be prior In point of time, and 
superior in right and equity to the liens 
daimed by the defendants; that the defend- 
ants might release their liens to the plaintiff; 
and that an interlocutory order might be 
made directing the execution of such releases 
within some short day, to the end that the 
plaintiff might proceed, as receiver, to sell 
the real estate, and bring the proceeds into 
this court, and have leave to withdraw all 
of the same for the purposes of his trust, ex- 
cept so much thereof as should be necessary 
to protect the defendants until the final de- 
cision in this cause. The plaintiff now 
moved for the granting of such inteiioeutoiy 
order. 

Edwin W. Stoughton, for plaintiff. 
Cornelius J. De Witt, Moses B. Maclay, 
and William T. Graff, for defendants. 

BLATCHFORD, District Judge. The plain- 
tiff, having been appointed receiver by this 
court, and having become fully vested with tiii> 
title to, and possession of, tne real estate in 
question, on the 26th of June, 18GS, his pos- 
session is the possession of this court, and 
any attempt to distui'b such possession by 
proceedings, on the part of the defendants 
in this suit, in the court of common pleas 
of the city and county of New York or 
otherwise, without first obtaining the leave 
of this court, is a contempt of this court 
By the final decree made in the cause in 
which the receiver was ai^pointed, he is 
directed to sell the real estate and bring 
the proceeds into this court The defend- 
ants commenced the proceedings to en- 
force their mechanics' liens in September, 
186S. They claim that their liens attached 
in November and December, 1867, and are 
superior to the rights of the plaintiffs in the 
suit in which the receiver was appointed. 
•Those plaintiff^ and the receiver dispute this 
claim. Still, whatever rights the defendants 
have, as against the rights and possession of 
the receiver, their claims are, at most, pre- 
existing liens on the real estate. They are 
now brought into this court by this suit 
which is instituted in behalf of the plaintiffs 
in the suit in which the receiver was ap- 
pointed, and in aid of that suit The object 
of this suit is, in substance, to have the 
rights of the defendants, in respect of the 
liens set up by them, determined by this 
court, and, if adjudicated in their favor, paid 
out of the proceeds of the sale of the real es- 
tate by the receiver, thus substituting, so far 
as those liens are concerned, the fund in 
coui't realized from the sale of the real es- 
tate, in place of the real estate itself. This 
cotn't, sitting in equity, having the parties 
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before it and the fund in its hands, will ad- 
minister tlie fund according to the rights of 
the parties, and will give to the defendants 
all the rights against the fund which they 
could, under any circumstances, have against 
the real estate. These doctrines are fully 
laid down in the opinion of the supreme 
<30urt^ delivered by Mr. Justice Nelson, in the 
case of Wiswall v. Sampson, 14 How. [53 
U. S.] 52. The plaintiff is entitled to such re- 
lief as will enable him to sell the real estate 
free from the liens claimed by the defend- 
xints, and to have so much of the proceeds as 
shall be sufficient to pay the defendants' 
claims, if .established, set apart to represent 
the real estate. An order will be entered, 
providing that the defendants bring into this 
com-t, and file with the clerk thereof prior to 
a day to be named, a sworn statement of the 
amount of their respective alleged liens _ 
upon the said real estate; that, at the time' 
of filing such statement, they respectively de- 
liver to such clerk releases executed by them, 
in the form to be annexed to such order, re- 
leasing all liens which they have or claim 
on said real estate; that the plaintiff then 
proceed to sell said real estate, according to 
the terms of his trust as receiver; that the 
pm'chasers thereof pay to the clerk of this 
couL't, out of the pm.'chase money thereof, 
such sum as shall cover the amount of said 
alleged liens in the aggregate, with the costs 
of this suit, with the addition of ten per cent 
tliereto, to abide the event of this suit, and 
to be held as a fund applicable to the pay- 
ment of said alleged liens, and to be so ap- 
plied in case this court shall decree that the 
same ought to be so applied; that the rights 
of the defendants to said fund shall be and 
remain the same as tliey now are or would 
be to said real estate if such sale were not 
made, and if proceedings to enforce and f ore- 
<;lose such alleged liens were taken and prose- 
cuted according to the statutes of the state of 
New York; that, on receiving such amount 
of such purchase money, the said clerk com- 
plete the releases, by inserting therein, as 
the releasees, the names of the purchasers of 
the premises, and deliver the releases, so 
<:ompleted, to such purchasers; and that he 
then deposit the sum of money so received 
Tjy him with the United States Trust Com- 
pany, on interest, to abide the further order 
■of this com*t 
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In re BEVLTN et al. 

tl Ben. 335; ^ 1 N. B. R. 35; Bankr. Res. Supp. 
8; 6 Int. Rev. Rec. 61; 1 Am. Lraw T. Rep. 
Bankr. 32.] 

District Court, S. D. New. York. Aug., 1867. 

-Bankkuptct Practice— Time of Notice op FinsT 
Meeting — Publigatiox. 

1. Where a warrant in bankruptcy was issued 
July 10th, the first meeting of creditors being 

^ pieported by Robert D. Benedict, Es^., and 
here reprinted by permission.] 
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fixed for July 24th, and, on the 24th, the mar- 
shal made return of due publication of notice, 
the first publication being on July 15th, and of 
due mailing of notices on that day, and thereup- 
on the register adjourned the meeting to August 
8th,- and directed a new notice to be given by 
the marshal, as required in the warrant, of such 
adjourned meeling, and, on August Sth, the mar- 
shal returned that he had, on July 29th, mailed 
notices to the creditors, but did not return that 
any furUier publication had been made, and the 
re^st6r thereupon certified to the court the ques- 
tions (1) whether the piablication for the first 
return day of the warrant was sufficient, and (2) 
whether it was necessary to publish again for 
the adjourned day: Held, that the pubUcation 
for the first day was not suflBcient, the meaning 
of the eleventh section of tho bankrupt act [of 
1867 (14 Stat. 521)] being, that the notices shall 
be served and tiie publication be completed be- 
fore the commencement of the ten days immedi- 
ately preceding the return day of the warrant. 
[Cited in Re Pulver, Case No. 11,466.] 

2. That, there having been no proper publica- 
tion and service of notice, it was proper for the 
register to adjourn the meeting. 

3. That the word "given," in the twelfth sec- 
tion of the act, means published as well as 
served. 

4. That, as the notice had not been properly 
published at the time of the second meeting, it 
was proper for the register to again adjourn the 
meeting and direct notice to be published as 
above stated, the service on the creditors having 
been properly made and standing good. 

5. That, if the publication had been good for 
the first return day, it would not have been 
necessary to publish again, but only to have re- 
quired new service of the notices on the credit- 
ors. 

[Ln. bankruptcy. In the matter of Patrick 
C. Devlin and John Hagan.] 

In this case, the wan*ant in bankruptcy 
was issued July 10th, 1867, the first meet- 
ing of creditors being fixed for July 24th. 
On that day, the mai-shal retm*ned, that, by 
virtue of the warrant, he had caused the no- 
tice therein ordered to be published twice 
in each of the newspapers specified, the first 
publication having been on the 15th of July, 
and that, on July loth, he mailed copies of ^ 
the notice, as required by the warrant The ' 
register, deeming that notice to the credit- 
ors had not been given ten days before the 
meeting, adjom'ned it to August 8th, and di- 
rected that a new notice should be given by 
the marshal, as reqiiired in the warrant, of 
the meeting to be held on August Sth. On 
that day, the marshal returned, that he had 
mailed notices to the creditors on the 29th 
of July. The return did not show that any 
further publication had been made of the 
notice. On these facts the register certified 
that the following questions ai'ose: 1. 
TVhetiier the publication of the notices in 
the newspapers named, within the period of 
ten days immediately preceding the return 
day of the warrant, was sufficient publica/- 
tion, within the meaning of the act. 2. If 
such publication was sufficient for the first 
return day, was it necessary again to pub- 
lish for the adjourned day or second return 
day, in addition to the mailing or personal 
service of notices to creditors? [The regis- 
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ter also states that the parties requested 
tliat the said question, should he certified 
to the judge for his opinion thereon.] * 

BLATCHI''ORD, Disti-ict Judge. The pub- 
lication of tlie notices in the newspap.ers 
named, witliin the period of ten days im- 
mediately preceding the return day of the 
warrant, was not sufficient publication, with- 
in the meaning of the act. The eleventh 
section of the act requires that the warrant 
to the marslial shall authorize him forthwith 
to- publish notices in the newspapers speci- 
fied and to serve notice, by mail or per- 
sonally, on the creditors and the other per- 
sons specified, and tliat the notice shall state 
that a meeting of the creditors, to prove 
theii* debts and choose one or more assign- 
ees, will be held at a time and place desig- 
nated in the warrant, not less than ten nor 
more than ninety days after the issuing of 
the same. The warrant, form No. 6, directs 
that the first publication of the notice shall 
be made forthwith, and that the notice shall 
be served on tlie creditors forthwith and at 
least ten days before tlie appointed meeting. 
The good sense of all this is, that the pub- 
lication must be commenced and the notices 
be served as soon as conveniently practica- 
ble after the issuing of the warrant; but that, 
at all events, to make the proceedings regu- 
lar, the publications must be completed be- 
fore the commencement of the period of ten 
days immediately preceding the return day 
of the warrant, and the notices miist be 
served on the creditors before the commence- 
ment of such period of ten days. 

In the present case, there had been, at the 
time of the meeting of July 24th, 1867, no 
proper publication of notice, and no proper 
service of notice. Under section 12 of the 
act, it M-as, therefore, proper for the reg- 
ister to adjourn the meeting to a day and 
hour to be then and there fixed by Mm, and 
to direct that a new notice should be given 
by the marshal, as required in the warrant, 
that the meeting of the creditors would be 
held on such adjourned day and horn*. The 
twelfth section says, that if, at the meeting 
held in pursuance of the notice. It appears 
that the notice to the creditors has not been 
given as required in the warrant, the meet- 
ing sliall forthwith be adjourned, and a new 
notice given as required. The expression, 
"notice to the creditors," in this twelftli sec- 
tion, means the notice required by the elev- 
enth section to be published, as well as the 
notice required by that section to be servea; 
and the Avord "given," wherever used in 
the twelfth section, means published as well 
as served. , 

On the adjom-ned day. the 8th of August, 
1867, it appeared that the necessary notice 
to the creditors had been served as required, 
that is, ten days before the adjourned meet- 
ing, but it did not appear tliat the notice 
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had been properly published. On such ad- 
joiu-ned day, it was proper for the register 
to again adjom'n the meeting, and direct the 
notice to be published, the publication to be 
completed at least ten days before tlie new 
adjourned day, the service on the a'editors 
having been properly made and standing 
good. If the publication had been sufficient 
for the first retm-n day, it would not have 
been necessary to publish again for the fli'st 
adjourned daj% or for the second return day; 
but it would only have been necessai-y, if 
the service on the creditors had not been 
properly made in time before the first return 
day, to require the service of new notice on 
the creditors. 



Case No. 3,843. 

DEVLIN V. GIBBS et al. 

[4 Cranch, G. C. 62G.] ^ 

Circuit Court, District of Columbia. Nov., 1835. 

ExEGCTiox — luKEGULAKiTiEs— False Impkisox- 
MEXT— P.^Roi- Evidence. 

1. An execution against two only, upon a judg- 
ment against three, is eiToneous, not irregular; 
voidable, not void. 

_ 2. An action for false imprisonment will, not 
lie for an aiTest upon an execution wliich is only 
voidable, and not void. 

3. Parol evidence is admissible to show that 
there was in fact no judgment rendered by a 
justice of the peace, as stated in the execution. 

Trespass, assault and battei-y, and false im- 
prisonment. The plaintiff had been, some 
time since, arrested upon a writ of ca. sa., is- 
sued in favor of these defendants, against 
himself and one James Kennedy, only, upon 
a judgment against them jointly with one 
Hugh. Tlerney, as recited in the execution; 
and had been discharged from that arrest by 
this com-t (THRUSTON, Circuit Judge, ab- 
sent) upon habeas corpus, upon the ground 
that an execution against two only upon a 
judgment against tlu-ee was void; the same 
appeai-ing upon the face of the execution. 
The plaintiff thereupon brought the present 
action, and the principal question was, wheth- 
er the execution was absolutely void, or only 
voidable; or, in other words, whether it was 
ii-regular, or only erroneous; for, if irregular, 
it was void; but if erroneous, it was only 
voidable, and the defendants not liable in 
tliis action. 

Mr. Bradley, for defendants, to show tliat 
the executions were erroneous only, and not 
irregular, cited Reynolds v. Corp, 3 Caines, 
267; Herriciv v. .Manly, 1 Caines, 25o-2."5."); 
Butler V. Potter, 17 Johns. 145; 1 Chit. PL 
183; Starkie, Ev. pt 4, p. 1447; and 1 Archb. 
Pr. 257. 

R. S. Coxe, for plaintiff, cited the cases re- 
ferred to in 10 Petersdorff, tit "Ti-espass," 
279, 402. 

' [Reported by Hon. AVilliam Craneh, Chief 
Judge.] 
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THE COURT (SIORSELL, Circuit Judge, 
dissenting) were of opinion that the execution 
was not irregular, but erroneous; not TOid, 
but voidable; and that, therefore, the de- 
fendants were not liable in this action. 

In the course of the trial THE COUBT per- 
mitted the plaintiff to produce parol evidence 
to show that, in fact, no judgment had ever 
been rendered by the magistrate. But the 
jury found a verdict for the defendants. 
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Case No. 8,843. 

In re DEVOE. 

[2 N.B.lt.27 (Quarto, 11); 1 Lowell, 251: 1 Am. 
' Law T. Hep. Bankr. 90; 7 Am. Law Reg. GS:. 
S.) G90.] * 

District Court, D. Massachusetts. June, 186S. 

Federal Jurisdiction— Habeas Corpus — Bank- 
rupt Imprisoned on State Process — Plead- 
ing AND Evidence. 

1. Where a bankrupt is held under arrest up- 
on state process in an action of tort, in the na- 
ture of deceit, it being alleged in the declaration 
that he obtained possession of the plaintiflE's 
goods under color of a contract, by means of 
false and fraiidulent representations, the United 
States district court has no power to discharge 
the bankrupt upon a petition for a writ of ha- 
beas corpus. 

[Approved in Re Kimball, Case No. 7,768. 
Followed in Re Whitehouse, Id. 17,564. 
Cited in Re Alsberg, Id. 261.] 

2. Evidence cannot he received to contradict 
the declaration and to show that no such cause 
of action really exists as is therein set forth. 

C. A. & G. M. Reed, for petitioner. 
A, Russ, for respondent. 

LOWELL, District Judge. The petitioner 
alleges that be was duly adjudged a bank- 
rupt by the disti'ict com*t of the southern dis- 
ti'ict of New York, on the 26th of May, last, 
and that pending the proceedings in bank- 
ruptcy, to wit, June 1st, 1SG8, he was arrested 
in this citj'', in a civO. action at the suit of 
one John C. Nicholos, and is still imprisoned 
on the writ then issued, and that the action 
is founded on a debt or claim from which his 
discharge in bankruptcy would release him. 
A writ of habeas corpus was issued in ac- 
cordance with rule 27 of the supreme court 
rules in bankruptcy [Rice, Slanual, 115], and 
by the return it appears that the writ con- 
tains a declaration in tort in tlie natm-e of 
deceit, alleging certain false and fraudulent 
representations and inducements, whereby 
the present petitioner is said to have procured 
from the plaintiff an assignment of a com- 
plete stock in tiMde, including goods, ehoses 
in action, &c., in exchange for a note averred 
to be of much less value than was represent- 



^ [Reprinted from 2 N. B. R. 27 (Quarto, 11), 
by permission. 1 Lowell, 251, contains only a 
condensed report.] 
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ed, if not wholly worthless. The jurisdiction 
of this court over the subject matter, and the 
pendency of the proceedings in banki'uptcy 
in New York, are admitted, and the question 
agreed is whether this is such an arrest as is 
prohibited by section 26 of the bankrupt act 
And this may be divided into two questions: 
First, whether the declaration shows a debt 
which would be discharged by the certificate; 
and second, if not, whether evidence can be 
received to contradict the declaration and to 
show that no such cause of action really ex- 
ists as is there set out, but only a debc prova- 
ble in banla-uptcy and discharged by the cer- 
tificate, if any cause of action tliere be. By 
section 19 [of the bankrupt act of 1867 (14 
Stat. 525)], all demands against a banlcrupt 
for or on account of any goods or chattels 
wrorilrfuUy taken, converted or withheld by 
him, may be proved and allowed as debts to 
the amount of the value of the property so 
taken or withheld, with interest, and by a 
subsequent clause of the same section the 
com't may cause such damages, if liquidated, 
to be assessed in such mode as it may deem 
best, and the sum so assessed may be proved. 
The declaration in this case is not very arti- 
ficially drawn, but it seems clear that the 
gist of the action is the fraud and not the 
conversion. The facts alleged might be suf- 
ficient to show that a merely voidable title 
had been obtained to the property out of 
which the plaintiff declares himself to have 
been defrauded, and if he had elected so to 
do, he might, perhaps, have avoided the sale 
and have maintained trover for the goods and 
chattels; but he could not have done so for 
the book debts, and he naturally preferred to 
declare for his whole damages in one action, 
and accordingly he has not declared in ti'over. 
Another answer to this part of the case is that 
trover could not be maintained excepting 
upon the ground that the fraud would au- 
thorize the plaintiff to rescind the bargain 
and demand ba^ck the goods, and in timt case 
the goods considered as a debt provable in 
banki'uptcy would be one created by the 
fraud of the bankrupt, which, by section 33, 
would not be discharged by the certificate, 
though it would, perhaps, be prov.ible. If 
proved, aU actions must be stayed by section 
21, but this debt has not been proved, and 
this brings us to the main point of dispute. 

The petitioner contends that he has the 
right to aver and prove, in reply to this re- 
turn, that the allegations of fraud contained 
in the plaintiff's declaration are false, and 
that the plaintiff has no just cause of action 
whatever against him on the footing of a 
fraud. This point is not open to the peti- 
tioner. The words of the statute are that 
no banki'upt shall be liable to arrest, during 
the pendency of the proceedings in bank- 
ruptcy, in any civil action, unless the same 
is founded on some debt or claim from which 
his discharge in bankruptcy would not re- 
lease him. Now, upon inspection of this 
writ, it appears to be foimded on such a 
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claim, namely, a claim of damages for de- 
ceit. Whether that claim is well or ill-found- 
ed is a question that must be left to the 
tribunal before which the case is brought. 
It is impossible that I should try it on habeas 
corpus. Suppose the declaration were for 
damages in trespass or case, slander or as- 
sault, it is very plain that I could not in- 
quire, on habeas corpus, whether any assault 
or slander had been committed; even the 
court before whom the case is pending could 
not do that And this is admitted in argument 
But how does it vaiy the case that the action 
is founded on a fraud which the petitioner 
says never was committed? If no fraud 
was committed, the plaintiff has no just 
cause of action concerning "the matters de- 
clared on, but that does not show that the 
action is founded on a debt or claim 'from 
which the discharge in bankruptcy would 
release him, but only that it has no founda- 
tion whatever. 

It is said that Judge Blatchford has de- 
cided that the district court will, on habeas 
corpus, inquire into the fact of fraud, and 
uphold or discharge the arrest according to 
tlie result of the inquir3\ In re Kimbal 
[Case No. 7,767]; In re Glaser [Id. 5,474]. 
But in both these cases the action was 
founded upon a simple contract debt, which, 
on its face, would be provable and dis- 
charged in bankruptcy, and the arrest only 
was founded on ex parte affidavits of fraud. 
And, if I am rightly informed of the New 
York practice, such an arrest might be dis- 
charged by the com*t that ordered it, and 
perhaps by some other courts upon just such 
a preliminaiy hearing as Judge Blatchford 
granted. If so, it was of no special conse- 
quence whether one court or the other should 
undertake that investigation; both having 
jurisdiction of assets of bankrupts. The 
course taken was certainly a liberal one for 
the creditor who had not in terms founded 
his action on the fraud; but it would seem to 
work equal and exact justice under the opera- 
tion of the laws of arrest in New York. I 
am not sm'e that in the district the creditor 
must uot stand or fall on the record on which 
he causes the arrest to be made. In this 
case the whole foimdation of the action is 
the fraud, and the arrest is only an incident 
not depending at all on the fraud, but on 
tlie fact that the defendant is a non-resident; 
and to try the question of fraud is to tiy 
not merely the validity of the aiTest, but 
the whole case. This action is a civil ac- 
tion, but it is not founded on any debt, ex- 
cepting in tlie very largest sense, certainly 
not on any provable and dischargeable debt; 
and if every allegation in the writ be 
wholly false and mahcious, still it is a matter 
with which this court has not, xmder this 
part of the law, any more concern than if 
the petitioner were not a bankrupt I have 
no authority, in this summary mode, to re- 
lieve from imprisonment, on state process, 
persons who, whether bankiiipts or not, are 



unjustly charged concerning matters not com- 
ing within my cognizance. What remedies 
there may be in such an exti*eme case it is 
not necessary to inquire. It is strongly 
urged, by the provisions of the act of Febru- 
ary 5, 1867 (14 Stat 385, § 1), that the peti- 
tioner may aver and prove any facts which 
tend to show that he is imjustiy detained 
under the forms of law and under state au- 
thority in contravention of the constitution 
or laws of the United States. That statute 
enlarges the jurisdiction of this com-t, and 
gives me power to hear and determine this 
case, and it certainly intends that the return 
to the writ should not be conclusive, but 
that the real facts of the detention may be 
shown by evidence. But I do not under- 
stand that it expects a judge to decide the 
merits of a case on habeas corpus. In de- 
ciding that the arrest of the petitioner Is 
not prohibited by the banki-upt law, I have 
not decided that he is not imprisoned in 
contravention of the veiy law of the United 
States that has been relied on for his release. 



Case K*o. 3,844. 

BEVOB T. The FASHION. 

[4 Am. Law J. (N. S.) 279; 25 Hunt Mer. Mag. 
718; 14 I^w Rep. 450.] 

District Court S. D. New York. Oct 11, 1851. 

Chakteu Fartv— Chartekek— When- Owner. 

Held, that a charter of a ship for a voyage or 
term of time, the charterer to victual and man 
her, and have entire control of her, renders the 
charterer owner for the time, and the real own- 
er is not responsible for the contracts of the 
master durante tempore, if the creditor have 
notice of such charter. Held, that a sloop and 
craft navigating the waters of the state, or its 
vicinity, and taken by the master on condition 
that he victual and man her, and divide the 
earnings of the vessel with the owner, if such 
arrangement is known to the hands or seamen, 
the vessel is exempt from liability to the seamen 
for their wages on such hiring. Libel dismissed, 
with costs. 

Isaac Devoe against the sloop Fashion, 
Before Betts, District Judge. 
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DEVOE e* al. v. PENROSE FERRY 
BRIDGE CO. 

[3 Am. Law Reg. (O. S.) 79; 5 Pa. Law J. Rep. 

313.] 

Circuit Court E. D. Pennsylvania. 1854. 

Istehstate Commerce — Enjoining Ekcction of 
BiiiuGES — Jurisdiction of Federal Courts — 
Procedure. 

1. A court of the United States has the power 
to prevent, by injunction, the present or futui-e 
erection of any bridge under the authority of one 
of the states, that by its construction will inter- 
fere with the navigation of a public stream upon 
which there is a commerce to any considerable 
extent with other states, though such stream 
lies wholly within the limits of the state. The 
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question in such case is relative, whether the 
bridge be or be not a greater obstruction to com- 
merce tlian benefit to the public. 

[Cited in Milnor v. New Jersey R. Co., Case 
No. 9,620; Silliman v. Hudson River Bridge 
Co., Id. 12,852.] 

2. In such case, unless irreparable damage 
would be done to the defendants thereby, and 
though an ans^ve^ be put in denying both the 
fact and the law, an interlocutory injunction 
may be granted upon affidavits, at once, until 
further order; and an issue may be then direct- 
ed to determine whether the bridge under its 
present form, &c., is a nuisance to the navi- 
gation of the river, and, if so, whether any 
bridge can be constructed at the particular spot 
which will not be a nuisance. 

[Cited in Gilman v. Philadelphia, 3 Wall. (70 
U. S.) 741.] 

This was an application to Mr. Justice 
GRIER, for interlocutory injunctions in 
three cases, involving the same state of facts. 

GRIER, Circuit Justice. Three several 
bills have been filed against the Penrose 
Ferry Bridge Company, praying for injunc- 
tions to restrain tliem from erecting a bridge 
overtlieriver Schuylkill. Amotionforaspecial 
injunction has been made on the notice usual 
in each case. As they all involve the same 
questions with immaterial differences, we 
shall treat them as one case. 

The complainants are citizens of . other 
states, and owners, some of wharf property 
on .the Schuylkill, others of coasting vessels, 
barges and canal boats trading from this 
port, on that river, to- ports in other states. 
The bills set forth that the river Schuylkill, 
from its mouth to and beyond the port of 
Philadelphia, is, and for a long time hath 
been, an. ancient, navigable, public river and 
common highway, free to be used and navi- 
gated by all citizens of the United States. 
That tlie river has a good tide-water naviga- 
tion for over sis miles above its mouth to 
the port of Philadelphia, for ships and res- 
eels drawing 18 or 20 feet That many of 
said ships, steamboats, barges, &c., navi- 
gating said river, are duly enrolled and li- 
censed at the port of Philadelphia, a port 
of entry within the district of Philadelphia, 
under and by virtue of the act of congress 
in that behalf made and provided. That for- 
eign vessels have been accustomed to navi- 
gate, and are entitled to navigate, the said 
Schuylkill with cargoes, bound to the port 
of Philadelphia, and to discharge the same, 
&c. That about a mile above the mouth 
of said river, the channel has been crossed 
heretofore by means of a ferry skiff or scow, 
which afforded ample convenience for the 
travel across the river without obstructing 
the navigation. That the Pem-ose Ferry 
Bridge Company, a corporation created and 
established by autliority of the state of Penn- 
sylvania, and the other defendants, citizens 
of Pennsylvania, have collected materials, 
and are engaged in constructing and erecting 
a truss toll bridge over and across the chan- 
nel of said river at the site of the ferry. 



That it is their intention to erect the bridge 
at an elevation of only six feet above the 
level of ordinary high water, and not over 
one or two feet above the level of the usual 
freshets in the river. The complainants 
charge that the erection of such a bridge as 
that threatened by defendants will greatly 
obstruct the navigation of the river, and will 
tend greatly to destroy the ti-ade, commerce 
and business of the citizens of the United 
States, to their great damage and common 
nuisance; that many millions of dollars have 
been expended by citizens of the United 
States in the construction of works of public 
improvement terminating at said port on the 
Schuylkill, which will be much injured by 
such obstruction to the navigation of the 
river; that the defendants claim a right to 
erect said bridge under color of certain acts 
of the legislature of Pennsylvania, passed 
on the 0th of April, 1833 [Pa. Laws, p. 713], 
and loth of April, 1834 [Id. 367], and pre- 
tend that cei'tain draws placed in said bridge 
will afford sufficient passage-way for vessels 
navigating the river; but the complainants 
charge that the river Schuylkill having a 
good tide-water navigation to a part of the 
port of Philadelpliia, the citizens of the 
United States are lawfully entitied to its 
full and free navigation without hindrance 
or obstruction by virtue of any state au- 
thority; and they aver that the proposed 
draws are utterly inadequate to meet the 
requirements of the present commerce and 
navigation of the rivei*; and that no draw 
in any bridge to be erected there of suitable 
height, affording less than one hundred feet 
clear channel, would afford a sufficient pas- 
sage to vessels and barges in the manner 
they are now accustomed to use and navi- 
gate the river. The complainants also sev- 
erally aver that they will each suffer special 
damage to their business or property, if the 
erection of said bridge be proceeded with in 
the plan proposed, 

A veiy large number of witnesses have 
been examined in the support and denial of 
the charges of these bills. The usual prac- 
tice of this Qourt on motions for special in- 
jimctions has been, to grant them as a mat- 
ter of course, where no opposition is made 
by the defendants, on affidavits supporting 
the charges of the bill. And in patent cases, 
if the defendant denies, under oath the equity 
of the bill, the coTu:t will usually inquire no 
f m:ther, and w^iU not proceed, on a mere pre- 
liminary motion and affidavit to try the whole 
merits of the case. But in applications for 
an injunction, in case of alleged niiisance, 
the practice has been somewhat different. 
In such cases, it is not sufficient to deny the 
law, or the facts relied on in the bill, to have 
the injunction refused, and the inquiry will 
be, whether it isjiot best for all parties that 
the erection of the supposed nuisance should 
be arrested till these questions be finally and 
properly decided. And if no irreparable or 
very material injury will probably arise to 
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the defendant, tlie court will issue the in- 
junction without attempts to adjudicate the 
merits by anticipation. It is usuaUy better 
for all parties that an injunction issue even 
in a doubtful case, tiU the merits of the con- 
ti-ovei-sj- are finally decided. It has been my 
desU'e to pursue this course in the present 
case, and to have silently granted the injimc- 
tions. without forming or expressing any 
opinion .on the merits, or the £:reat questions 
of law and fact inTolved in the case. But, 
as the coimsel have ai-gued the case very 
fully on its merits, and as I find that illegiti- 
mate inferences have been drawn, and un- 
nocossary fears excited, as to the results and 
consequences of certain doctrines supposed 
to be held by the court on this subject, I 
have concluded to briefly express an opinion 
on the leading questions of law and fact in 
the case, notwithstanding it may appear to 
be an anticipation 6f the final hearing of the 
merits. As the defendants in this case claim 
to act under the authority of tlie state of 
Pennsj'lvania in the erection of this bridge, 
which it is charged will be a nuisance to the 
navigation of the river Schuylkill, the right 
or propriety of the interference of this com*t 
becomes a matter of grave and serious con- 
sideration. The river Sehujikill is wholly 
within the territory of the state. She has ex- 
ercised jm-isdiction over its waters both as 
a state and a colony. She has authorized 
the erection of a dam and three bridges be- 
low the ebb and flow of the tide. States have 
an undoubted right to regulate all matters of 
police, including internal commerce, roads, 
ferries, canals and bridges. But the power 
conferred on the general government by the 
constitution of the union, to regulate com- 
merce between the several states and foreign 
eoimtries, necessarily authorizes it to keep 
open and free all navigable streams connect- 
ing tlie oei>an with ports of delivery or enti-y, 
and protect the intercourse between the sever- 
al states on all our tide-waters. When the 
exercise of their several powers come into 
conflict, those of the state must necessarily 
yield to the superior or controlling power. 
The jm-isdiction of tliis court in cases like 
the present has been fuUy considered and de- 
cided by the supreme com*t in the case of 
Pennsylvania v. Wheeling Bridge. 13 How. 
[54 U. S.] 519. This court is not at liberty, 
even if so disposed, to disregard the authority 
of that case, and the people of Pennsylvania, 
at whose instance the doctrines contained in 
it were established, are morally estopped 
from questioning their con-ectness. It is 
there decided that, although tbe com-ts of the 
United States cannot punish by indictment 
the erection of a nuisance on our public rivers, 
erected by authority of a state, yet that as 
coiu'ts of chancery they may interfere at the 
instance of an individual or corporation, who 
are likely to suffer some special injury, and 
prohibit by injunction the erection of nui- 
sances to the navigation of the great navi- 
gable rivers leading to ports of enti-y within 
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a state. The commerce on the river Schuyl- 
IdU below the port of Philadelphia, is as much 
entitled to this protection as that of Ohio, 
Mississippi, DelaT\'are or Hudson; and tlie 
complainants in this case have shown the 
same right to the interference of this com-t 
in their behalf, as was shown by the state of 
Pennsj-lvauia in that In fact, every ques- 
tion of law which has been agitiited in the 
argument, either in these cases, or the one 
which preceded them, has been fully con- 
sidered and decided by the supreme com-t in 
that case, and it is unnecessary for this com't 
to vindicate their decision by further argu- 
ment. 

Let us now proceed to examine the facts in 
evidence on the present motion, and how far 
they will justify the interference of this court 
by injunction. At common law, every ob- 
struction, however small, to the free naviga- 
tion of a public river, might, in sti-ictness, be 
styled a nuisance. But the stringent appli- 
cation of this definition to every bridge over 
every creek where the tide ebbs and flows, 
or which a chance sloop might occasionally 
visit, would be absm-d and highly injurious 
to public interests. Intercourse by means of 
turnpikes, canals, railroads and bridges, is a 
public necessity. A railroad constructed by 
the authority of a state, is often many thou- 
sand times more beneficial to the interests of 
commerce than the unlimited freedom of nav- 
igation over imimportant inlets, creeks or 
bays, or remote portions of a hai'bor. It 
would be imreasonable to insist that the mil- 
lions who travel on them, should be sub- 
jected to great delay or annoyance for the 
convenience of a few sloops or fishing smacks. 
Where bridges are constructed with draws, 
or openings for the passage of masted vessels, 
and high enough to permit others to pass un- 
der if possible, the occasional delay of such 
vessels for a short time may be a ti-ifling in- 
convenience, in comparison with the public 
benefit of the bridge. In every investigation 
of this kind the question is relative, not ab- 
solute. Whether a certain erection be a nui- 
sance must depend upon the peculiar circum- 
stances of each case,— when the ti-ade of the 
channel is of great amount and importance 
and that across it trifling, the same i*ule can- 
not apply, as to a case where tlie conditions 
are contrary. If a steam ferry can amply ac- 
commodate those who cross the stream, and 
a bridge with a draw would inflict an injm-y 
on commei'ce, and tax the public by increased 
freight, there is no sufficient reason why a 
bridge should be erected because it will- be 
more profitable stock than a steamboat or 
towboat, or better accommodate some small 
neighborhood or neck of land. The city of 
Boston is situated on a peninsula. No public 
necessity could well exist which would justi- 
fya bridge, compelling all the commerce of her 
port to pass through a draw; while it might 
be very reasonable that vessels passing from 
one part of the port or harbor to another, 
should be compelled to submit to some incon- 
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veniencc for the sake of a bridge erected for 
•one of the great railroads, so important to the 
prosperity and wealth of the city. It would 
be an abuse of the term to call the Schuyl- 
Iiill dam a nuisance, because it is below tide- 
Avater, and converts a few miles of useless 
«loop navigation into a canal which annually 
^dds millions to the wealth of the city and 
^tate, and whose commerce constitutes the 
^staple of this western portion of the port of 
Philadelphia. Nor is it any appreciable in- 
jury to the commerce of the port that vessels 
with high masts cannot pass the Market street 
bridge. Ample space for those vessels still 
remains at tlie wharves below. The great 
■staple of this western port is coal, and this 
bridge is built of such a height as not to inter- 
fere with the passage of the steam tugs and 
■canal boats engaged in transporting it. The 
•city of Philaddphia now extends across the 
Schuylkill, and such a bridge is a public ne- 
•cessity. The same may possibly be said of 
the Gray's Ferry bridge, over which the rail- 
road to Baltimore passes. "Vessels with masts 
and steamboats with high chimneys are, no 
doubt, put to considerable inconvenience in 
passing the draw; but the bridge is built so 
high that the immense trade in coal can pass 
^ndor it without interruption. Besides, when 
this brid*ge was first erected, the commei"ce 
•of the river was of little importance compared 
to its present condition, and the mode of 
transporting the coal has accommodated itself 
to the state of the navigation and its imped- 
iments, as they then existed. If the erec- 
tion of such a bridge at that place were now 
proposed for the first time, its propriety might 
have admitted of some doubt. 

With a view to these principles, let ns now 
■Examine the structure proposed to be erected 
by the defendant IsL The bridge is to be 
«orae five or six miles below tlie port of Phil- 
adelphia, although within the present city 
limits, and about one mile above the mouth 
•of the Schuylkill river. 2nd. The defendants 
propose to erect it at a height of six or eight 
feet above high water level, and two feet 
above the usual freshets of the river. 3rd. 
It is to have a pivot draw on a pier in the 
centi'e of the river channel, which, when 
•open, will leave a passage on each side of the 
pier of about 60 feet in the clear. 4fh. Sail- 
ing vessels and single steamboats without 
tows, may pass with some delay and incon- 
venience, but sufficient to cause an increase 
■on freight of from three to five cents a ton. 
5th. A large portion of the great commerce of 
this river is coal, conveyed to the port by the 
Schuylkill canal, which coal boats are at 
present towed by small tugs below the Gray's 
Ferry bridge, under which they can pass 
without delay or inconvenience. The canal 
boats containing tlie coal are then received by 
steamboats of a lai-ger class, which take them 
in tow, necessarily ranged fom- abreast 
These would neither pass under the bridge 
nor through the di-aws of the proposed bridge, 
without great danger, difficulty and delay. 



Gth. The erection of fliis bridge will neces- 
sarily cause an enth'e change in the transpor- 
tation of coal on the river below the port 
Wharves will have to be constructed below it, 
and the larger steamboats remain thei'e; 
thereby greatly increasing the expense of 
towage by the small boats above. Tth. It 
will operate as a tax upon coal, of five cents 
per ton, by increasing its freight to that 
amount This item alone amounts to $20,- 
000 per annum. 8th. The city of Philadel- 
phia, through her select and common coun- 
cils, has remonsti-ated firmly against any leg- 
islative license for the erection of a bridge at 
this place, and declares that, by "this dan- 
gerous obsti'uction, trade amounting to more 
than a million of tons annually, would be se- 
riously impaired, and driven from that por- 
tion of the port; and that the large invest- 
ments of the city in her gas-works, and other 
property on tlie Schuylkill, and a large pro- 
portion of all the wharf front would be great- 
ly injm'ed by any farther bridge below Gray's 
Ferry." 9th. It is in evidence, also, that the 
city is now at a great expense in removing 
the gas-works below the bridges; and among 
the reasons for such a measm*e, was then- ex- 
pectation of having the bituminous coal im- 
ported from Liverpool in large vessels, deliv- 
ered to tliem free from the obstruction of 
bridges; and that the erection of this bridge 
will cause an additional cost to the city in 
this matter, of. fifty cents a ton on aU tlie 
coal imported for her gas works. 10th. 
There is no public necessity for the erection of 
such a bridge over the mouth of the Schuyl- 
Ivill, nor any benefits which will at all coun- 
terbalance tlie evils to commerce which will 
be caused by it 11th. The fai*mers of Tini- 
cum and part of Kingsessing, to whom it 
might be a convenience (especially in win^ 
ter) to have a bridge at this place, can cross 
with their market wagons with as much safe- 
ty and as little delay by steamboat ferry as 
a bridge. If the quantity of ti-avel is not 
sufficient to support a steam fen-y, it is con- 
clusive evidence that thei-e is no public neces- 
sity for an erection of a bridge which will 
tax commerce to such an extent 

Upon the whole, I think it is abundantly in 
evidence, from the testimony before me, that 
the proposed bridge, if erected, will greatly 
injure the commerce passing from and to oth- 
er states, along the river Schuj^ikill, to thd 
port of Philadelphia; and also that there is 
no public necessity for a bridge at that place 
which can justify the sacrifice of other and 
superior interests to so great an extent I 
concur with the city council "that any ob- 
struction at or near the outlet of such a great 
public highway, must seriously interfere with 
the growth of that ti*ade, and only tend to 
sacrifice gi-eat public interests to partial and 
individual benefit" See Journals of Coun- 
cils, vol. IS, p. 157. Such an erection will, 
therefore, be a public nuisance to the naviga- 
tion of the Schuylkill river and the commer- 
cial intercom'se of other states with the port 



DEVORE cCase No. 3,847) 



[7 Fed. Cas. page 570 



of Philadelphia, and ouglit to be resti-ained. 
Let the injunction issue till further order. 

If the defendants desire to pursue this mat- 
ter any farther, the court will order an issue 
to try at next term tlie following questions: 
1st Whether a bridge, erected as now pro- 
posed at the place called "Penrose's Ferry," 
would be a nuisance to the navigation of 
Schuylkill river, or not. 2nd. Whether any 
bridge can be built at that place which will 
not materially affect the public interest and 
commerce of tlie river; and, if so, of what 
height, breadth of draw, &c. 

NOTE. It may be proper to state that the 
preceding case, though it involves the same prin- 
ciples, is not that which gave rise to some re- 
marlcs in a previous number of this journal; 
and that the bills upon which it is founded were 
not in fact known to be in contemplation at 
the time those remarks were printed. The pres- 
ent bills, indeed, are filed by different parties, 
and under somewhat different circumstances. 
We must beg also leave to disclaim, with re- 
gard to the article to which we refer, the least 
intention of applying its observations to the 
learned and able court in which these cases 
arose. For that court none can have greater 
respect, or can rest with more confidence on its 
decisions, than ourselves. Our object was only 
to deprecate, with earnestness, it is true, but 
still with great deference, conclusions towards 
which the federal courts, in general, appeared 
to be drifting. The particular ease entered 
very little into the considerations which actu- 
ated us; it was only the occasion, not the sub- 
ject of our remarks; and it may well be that 
the bridge whose erection has just been re- 
strained, is both hurtful and useless. When the 
power now claimed is exercised by a judge 
whose strong good sense and thorough learn- 
ing are so well known, we might be sure that it 
would be exerted only in the way most benefi- 
cial to the public. But we cannot hope that it 
will always and in all places be confided to such 
competent hands; and that prudence and mod- 
eration will invariably accompany its exercise. 
It involves, indeed, what is substantially an act 
of legislative discretion, and is 6nforced by the 
summary and abrupt process of an immediate 
injunction. And setting aside all constitution- 
al considerations, there are few men to whose 
uncontrolled judgment we would like to trust 
such a power, especially in the important mat- 
ters of commerce. This, however, like unfor- 
tunately too many other innovations, presented 
it.' elf with its fairest and most promising side 
foremost; and some were perhaps inclined to 
forget, since the doctrine sought to be establish- 
ed would work conveniently in the present, that 
the precedent might not be looked upon with so 
much pleasure in the future. Willing, there- 
fore, as we might otherwise be to acquiesce in 
the wisdom and propriety of this particular de- 
wsion. it was only the more the duty ot those 
who were convinced of the dangers which were 
hidden underneath these doctrines, to protest 
respectfully against their extension. 
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DEVOLL V, BROWN. 

[The case reported under above title in 3 
West I^w J. 151, and Merw. Pat. Inv. 414, is 
tlie same as Case Ko. 3,662.] 
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In re DEVORE. 

[16 N. B. R. 56; ^ 24 Pittsb. Leg. J. 185, 187.] 

District Court, W. D, Pennsylvania. June 23. 

1S77. 

Baxkkuptcy — Salg of Lands FniiK of Liens — 

IXTEKEST— COMMISSIOXS AXD COSTS — JURISDIC- 
TION OP State Couht. 

1. Where the assignee has sold real estate dis- 
charged of liens, he should allow interest on the 
liens to the date of making up his report of dis- 
tribution. 

2. Attorney's commissions and costs stipulated 
to be paid on foreclosure are not allowable when 
the proceedings to foreclose are invalid. 

3. When the bankrupt court has first taken 
jurisdiction by ordering a sale of mortgaged 
premises, discharged of liens, it thereby ousts a 
state court of jurisdiction to fweclose the mort- 
gage. 

[In bankruptcy. In the matter of Abra- 
ham A. Devore.] 

A. H. ^Miller, for exceptions. 
P. 0. Knox, for report, 

KETOHAM, District Judge. In the mat- 
ter of the exceptions to the report of Regis- 
ter Harper, ascertaining liens and disti'it- 
uting the fund arising fi-om the sale of real 
estate, filed February 16, 1877: 

First. The register should have allowed 
interest on the demand in this case up to the 
date of maldng up his report. It is not prac- 
ticable to allow it beyond that date, as his 
report, when confirmed, must furnish the 
; schedule of distribution in piu'suance of 
I which payment is to be made. He allowed 
I interest up to September 15, 1876. He made 
, up his report on February 15, 1877. There- 
fore interest for five months longer shoidd 
be added to the amount reported. The 
amount of principal debt is three thousand 
and seventy-two dollars and sixty-five cents. 
The interest thei'eon for five months, and. 
which should be added to the amount report- 
ed, is seventy-five dollars and fifty-four cents. 
Second. The register made no error in re- 
porting against the costs of the scire facias 
and the commissions of five per cent, as 
part of the expense of foreclosure of the 
mortgage by scire facias. The mortgage 
was not foreclosed. No legal and valid pro- 
ceeding to foreclose was either carried to^ 
conclusion or commenced. The mortgage 
debtor was adjudicated bankrupt in Februa- 
ry, 1876. The mortgagee, in June, 1876, is- 
sued a scire facias, not against the assignee 
in bankruptcy, but against the banki-upt, 
and without notice to the assignee, and pro- 
cm-ed the banla*upt*s acceptance of service- 
of the scire facias, and proceeded no further^ 
The proceeding, as far as it went, was utter- 
ly invalid, for it was a suit upon a scire 
facias with but one party— without a de- 
fendant—and never could have been carried 
to a judgment that would bind the property 



^ [Reprinted from 16 N. B. R. 56, by permis- 
sion.] 
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in the hands of the assignee. It was a nul- 
lity, and no consideration for the five per 
cent commission and costs stipulated to be 
paid on foreclosure. Moreover, there was 
no necessity for issuing the seii*e facias 
against anybody. The assignee in bankrupt- 
cy was appointed, and his appointment ap- 
proved March 23, 1876. On May 29, 1876, 
he applied to the court and obtained an or- 
der to sell the mortgaged premises, and sold 
them July 8, 1S76, discharged of liens, and 
produced the money distributed. In June, 
1876, after the order of sale was granted to 
the assignee, the plaintiff's attorney says he 
issued his sdre facias against the bankrupt 
and got his acceptance of service. For what 
pm'pose, with an order of sale out? The 
cases in first and second Otto, cited by coun- 
sel for exceptant, have no application to the 
case. In the case in first Otto, the scire fa- 
cias had been served upon the mortgagors, 
and the com*t had jurisdiction of the proper 
parties and had proceeded within a few 
days of a decree of foreclosm-e before the 
defendant went into bankruptcy. The de- 
cree was entered without noticing the as- 
signee in banla'uptcy, and was valid against 
the assignee as against any other alienee or 
transferee pendente lite. In the case in sec- 
ond Otto, there was no question of parties; 
it was altogether a question of jurisdiction 
of the circuit com-t. But the bill in chancery 
originally went against the defendant, a 
bankrupt, and, on ascertaining the bank- 
ruptcy, it was afterwards amended, and the 
assignee was substituted, showing the neces- 
sity of making the assignee the defendant. 
AVe do not deem it necessary or important in 
this case to discuss the jurisdiction of the 
common pleas of Fayette county in the pro- 
ceedings to foreclose this mortgage, in case 
it had gone on to foreclosure, yet there is no 
doubt that when the banlcrupt court, as in 
this case, had first taken jm*isdiction by or- 
dering a sale of the mortgaged premises, 
discharged of liens, it ousted the jurisdic- 
tion of the common pleas. Both jurisdic- 
tions cannot deal with the same case at the 
' same time. 

Tlierefore, to conclude: The first exception 
is sustained and tiio report amended by 
awarding to the mortgagee's claim the afore- 
said additional amount The second excep- 
tion is overruled and the report confirmed 
as to that 



Case ISTo. 3,848. 

DEWBES' CASE. 

[Chase, 531.] ^ 

Circuit Court, D. North Carolina. June, 1869 

Members of Congress — ITklawfdl Fkankixg— 
Indictment— Transmitting Circulars. 

1, An indictment against a member of con- 
gress for unlawfully franking, need not charge 

^ [Reported by Bradley T. Jolinson, Esq., and 
here reprinted by permission,] 



that he franked any letter as a member of con- 
gress, nor that he was a member of congress 
when the offense was committed. If this were 
otherwise, the indictment charging that "J. T. 
D., member of congress," committed the of- 
fense, sufficientiy charged that he did it whilst 
a member of congress. 

2. In an indictment for a statutory offense, it 
is suflicient if the offense be substantially set 
forth, though not in the precise words of tne 
act 

3. An allegation in an indictment that a mem- 
ber of congress franked letters, not written by 
himself, namely, envelopes which he consented 
should be used by one C, for the purpose of 
transmitting through the mail certain matter 
properly chargeable with postage, sufficiently ex- 
cludes the possibility that the letters were writ- 
ten by the order of the defendant on the busi- 
ness of his office. 

4. Though it is unlawful for a member of 
congress to frank envelopes to be used in trans- 
mitting printed circulars through the mail, it is 
not penal. Such do not come within the mean- 
ing of the word "lettei's" in tiie act of 1825. 

[Cited in U. S. v. Huggett, 40 Fed. 642.] 

John T. Dewees, the representative in the 
congress of the United States from the Ra- 
leigh disti'ict in the years lst)8-9, made some 
arrangement with one Cunningham, by 
which the latter was enabled to transmit his 
business circulars through the maOs without 
paying postage thereon. The circulars were 
printed, sealed up in envelopes, franked by 
Dewees as member of congress; or the 
franked envelopes were furnished by Dewees, 
and used by Cunningham, it did not appear 
which. For this he was indicted in this 
court and found guilty by a jury. Whereup- 
on he moved in arrest of judgment that the 
indictment described no ofCense for which 
punishment was denounced by the laws of 
the United States. 

CBLA.SB, Circuit Justice. An indictment 
was found against the defendant, charging 
that he, a member of congress, franked let- 
ters, not written by himself, namely, envel- 
opes which he consented should be used by 
one Cunningham for the purpose of transmit- 
ting through the mail, free of postage, cer- 
tain mailable matter properly chargeable 
with postage; which franked envelopes were 
used by Cunningham. Upon this indictment 
the jury found the defendant guilty. 

A motion has been made in arrest of judg- 
ment. The ground of the motion is that the 
act described in the indictment did not con- 
stitute the offense of franking letters in vio- 
lation of law within the meaning of section 
28 of the act of March 3, 1825 [4 Stat llOj. 
It is more particularly insisted, first that the o 
indictment does not allege that Dewees 
franked any letter as a member of congress; 
second, that it does not negative the conclu- 
sion that the letters were written by others 
under his direction, and on the business of 
his office; and, thu'd, that a printed circular 
letter, contained in a sealed envelope, is not 
a letter within the meaning of the act of 
1825. 

That act provides that, "if any person shall 
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franlc any letter or letters other than those 
"written by himself, or by his order, on the 
business of his office, he shall, on convic- 
tioa tliereof, pay a fine of ten dollars." 

The first objection may, therefore, be easi- 
ly disposed of. The penalty is pronounced 
against any person who commits the offense 
of unlawful franking. It was sufficient, 
therefore, to allege that Dewees committed 
the offense without alleging that he was a 
member of congress. If this were otherwise, 
we think that the indictment which charges 
that John T. Dewees, member of congress, 
committed the offense, is a sufficient allega- 
tion that he was a member of congi'ess 
when the offense was committed. 

Nor do we think that more weight should 
be given to the second objection. In an in- 
dictment for a statutory offense, it is suf- 
ficient that it is substantially set forth, 
though not in the precise words of the acL 
U. S. T. Bachelder [Case No. 14,400]; U. S. v. 
Pond [Id. 1G.(»GT]. 

In the present case the fact that the let- 
ters were not written by the order of the 
defendant on the business of his office, is 
sufficiently negatived by the affirmation that 
the envelopes which he franked were used, 
witli his consent, by Cunningham, for the 
pm'pose of transmitting free through the 
mail matter chargeable with postage. 

The only serious question is that presented 
by the tliird objection, that the firanking of 
envelopes for the transmission of printed cir- 
culars thi-ough the mail is not the franking 
of letters within the meaning of the act. It 
is not denied that the franlviug of these en- 
velopes, for the purpose intended, was a vio- 
lation of the law. 

The franking privileges of members of 
congi'ess cover only correspondence to and 
from them, printed matter issued by author- 
ity of congress, speeches, proceedings and de- 
bates in congi'ess, and printed matter sent 
to them. It is very clear that the circulars 
franked by the defendant did not come with- 
in either of these descriptions. The frank- 
ing, therefore, was unlawful. But, is it 
made a penal ofifense by the act of congress? 
The answer to this question depends on the 
meaning of the word "letter" as used in the 
act. 

It is strenuously insisted on behalf of the 
defendant, that the word means only a man- 
uscript letter. In support of this view, it is 
urged, that the act itself in denouncing a 
penalty for franking letters other than those 
ff written by the franker, implies that the let- 
ters, of which the franking is made an of- 
fense, must be written letters, and this view 
seems not unreasonable. 

It is further insisted that this consti'uction 
is supported by the provisions of the act of 
1863 (12 Stat. 705), describing mailable mat- 
ter as consisting, first, of letters; second, of 
regularly issued printed matter; and thu*d, 
of miscellaneous matter. In these classes of 
mailable matter, the first alone embraces 



I correspondence, wholly or partly in writing. 
The other classes embrace printed matter, 
with an addition, in the third class, of book 
manuscripts, and proof sheets, corrected or 
uncorrected. 

This definition of letters as correspondence, 
wholly or partly in writing, necessarily ex- 
cludes from the definition printed circulars, 
whether in the form of letters or otherwise. 
It does not leave us at liberty to say tliat th.^ 
word "letter" or "letters," other than those 
written by himself or by his order, in the 
above section of the act of 1825, includes any 
letters, not partly, at least, in writing. The 
indictment in this case, does not charge that 
the letters described in it were written, 
either wholly or in part, and the proof be- 
fore the jm-y was that the circulars alleged 
to have been franked were printed. 

It follows that the indictment does not de- 
scribe an ofifense within the meaning of the 
penal provision Of the act of 1825. It de- 
scribes only an unlawful act to which con- 
gress has not seen fit to annex a penalty. No 
judgment, tlierefore, can be entered upon the 
verdict. The motion in arrest must be 
granted. 



Case No. 3,849. 

In re DEWEY. 
[1 Lowell, 493;^ 4 N. B. R. 412 (Quarto, 139).] 
District Court, D. Massachusetts. Dec, 1870. 
Baxkhuptct — Removal op Assignee — Disouetion 

OP COCKT. 

1. Tlie bankinipt act [of 1867 (14 Stat. 525)], § 
IS, requires the court to exercise a judicial dis- 
cretion in affirming or refusing to affirm the ac- 
tion of creditors in the removal of an assignee. 

2. When it appeared that a majority of cred- 
itors in number and value had duly voted to re- 
move the assignees, but that the ei-editors were 
few, and several of thorn voting for the re- 
moval were parties to mortgages and other trans- 
actions which the assignees were seeking to im- 
peach, and that the whole movement was made 
by and on behalf of such i>arties, and no money 
remained in the hands of the assignees, and 
nothing remained to be done by them excepting 
to settle those disputes, the court refused to re- 
move the assignees. 

[In bankruptcy. In the matter of Ed- 
ward Dewey.] 

H. D. Hyde, for petitioners. 

R. M. Moi*se, Jr., for respondents. 

LOWELL, District Judge. A majority in 
number and value of the creditors in this 
cause petitioned the court to appoint a meet- 
ing, as required by section 18, that a vote 
might be taken upon the removal of the as- 
signees. At the meeting the requisite major- 
ity voted to remove them, and this action 
is reported to me for my consent. The 
statute which makes tnat consent necessary, 
and the form prescribed by the supreme 
com*t, which contemplates that the reason 
for removal should be stated in the petition, 

^ [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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seem to reauire that I sliould exercise a 
judicial discretion in tlie matter, notwith- 
standing the action of the a-editors. 

TJie case shows that the hanla-upt was a 
wholesale dealer in whiskey, and that at 
the time of his hankruptcy part of the goods 
which he had bought had been replevied by 
the sellers, the rest being in the hands of 
mortgagees or pledgees. The assignees have 
defended the replevin suit, and have brought 
suits in ectuity in this court against the 
mortgagees. In these last suits decrees were 
made by me, by the written consent of the 
parties, req.uiring the assignees to sell the 
whiskey at retail, for cash, and pay the 
money into court, and authorizing the mort- 
gagees to have the money paid out to them, 
pending the litigation, on security for its re- 
payment in case the final decree should be 
against them". All this has been done; and 
the payments to the mortgagees have ab- 
sorbed all the proceeds. Thei-e ai-e no assets 
in the estate, unless the assignees prevail 
either in the replevin suit or in one or both 
of tlie suits in this court 

The ci-editors allege that the assignees 
misconducted the sales of the whiskey, so 
that they failed to obtain as much as they 
might have got by about two thousand dol- 
lars. On the other hand, the assignees say 
tliat they are amply able to respond to any 
sum which they ought to pay, if any thing, 
in respect to the sales; and that the move- 
ment for their removal has been originated 
and conducted by and on behalf of the 
parties to the suits above mentioned. And 
tliere is nothing remaining in the hands or 
under the control of the assignees but the 
settlement of these suits. The evidence 
shows that these statements are true, and 
an examination of the vote of ffcie eight 
creditors constituting the majority, taken in 
connection with the evidence, places the mat- 
ter beyond doubt. I am always ready to 
hold assignees to a strict account, and shall 
do so in this case, but I hesitat^ to remove 
them in a case where such a course may 'oper- 
ate the very opposite effect from what is 
intended by the law, and may be held as a 
precedent for punishing assignees for too 
great zeal in the conduct of their office. It 
is not alleged that the defendants are acting 
oppressively or in bad faith in the conduct 
of the suits, and I am unwilling to admit that 
tixe parties opposed in interest to the offidal 
action of assignees should have the power to 
dictate their conduct, even if they happen to 
be able to command a majority vote of the 
creditors themselves. It is not the inten- 
tion of the law that the majority should 
have absolute conti'ol over the rights and in- 
terests of the minority. That the new as- 
signee whom the creditors have chosen is a 
gentleman of high character does not meet 
this difficulty. The great danger is in the 
precedent of making the removal under the 
peculiar circumstances of this case. Consent 
refused. 



DB^^^3y (AILDEN v.). See Case No. 153. 

DEWEY (BANK OF NORTH Ga-UOLINA 
v.). See Case No. S&7. 

DEWEY cHOLLEMAN v.). See Case No. 6,- 
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DEWEY V. KELTON et al. 

[IS N. B. R. 217.] ^ 

District Court, D. Vermont. Aug. 6. 1S7S. 

BAXKituPTCT— Equitable Ci^aims— Patm ent. 

In 1872 the bankrupt sold certain government 
bonds belonging to his sister, which were then 
in his hands, and out of the avails paid and took 
up a mortgage note which then fell due, se- 
cured on certain real estate, and kept the bal- 
ance to his own use. At that time he also owed 
his sister for a balance of interest he had pre- 
viously received, and had other government 
bonds of hers which he had or afterwards 
pledged for his debts. During the following six 
years he paid her money from time to time, 
which was diarged against the interest received 
by him upon her bonds, and not otherwise ap- 
plied by either. Held, that she was entitled to 
be treated as if she had held the mortgage 
from the time he took it up; that the payments 
should be applied upon the interest and not to 
the balance of avails of the sale; and that she 
was entitled to a lien for the payment of the 
sum found to be due to her after application of 
such payments. 

[This was a suit by Jane E. Dewey against 
S. S. Kelton, assignee in bankruptcy, and 
John P. Dewey, the banki'upt] 

S. 0. Shurtlifif, for orati-ix. 
B. F. Fifield and Cleason & Field, for de- 
fendants. 

WHEELER, Disti-ict Judge. This cause 
has been heard on pleadings, proofs and ar- 
guments. It appears beyond question that 
tlie bankrupt defendant, John P, Dewey, on 
the 26th day of April, 1S72, sold government 
bonds amounting to three thousand doUai's 
then in his hands, most of which belonged 
to the oratrix, his sister, and the rest either 
to her or then* mother, for three thousand 
foiu" hundred dollars and fifty cents net, and 
out of the avails paid and took up a mortgage 
note of two thousand four himdi-ed and 
thirty-six dollars, due tliat day with interest 
annually, on which two years interest 
amounting to three hundred and one dollars 
and eight cents had accrued, secured on the 
premises in question owned by him. 

There is some confusion on the evidence as 
to which, she or her mother, owned the bonds 
sold; they were not clearly hers, but on the 
whole it satisfactorily appears that upon the 
understanding between her and her mother 
and the bankrupt they were hers. They 
were so sold and the avails so used without 
her knowledge or consent They were left 
with him to be taken care of, exchanged for 
others if he should think best, and to have 
the coupons collected. It is claimed in be- 
half of the assignee that the transaction 

* [Reprinted by permission.] 
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created a mere debt But they were her 
bonds in his hands to be held for her, not 
his bonds in his hands for which he owed 
her. She had trusted to his care, not his 
responsibility. He held them in trust, not 
as his own. He converted them in violation 
of the trust 

In Story, Eq. 3m\ § 125S, it is said: "When- 
ever the property of a party has been wrong- 
fully misapplied, if its identity can be ti'aced, 
it will be held in its new form liable to the 
rights of the original owner or cestui que 
ti-ust." And in section 1259: "It matters 
not in the slightest degree into whatever 
other form different from the original the 
change may be made, whether it be that 
of promissory notes, or of goods, or of stocks, 
for the product of the substitute for the orig- 
inal thing should follow the nature of the 
thing so long as it can be ascertained to be 
such: The right ceases only when the means 
of ascertainment fail, which of coiu:se is the 
case when the subject matter is turned into 
money and mixed and confused in a general 
mass of property of the same description." 
These docti'ines are recognized in the laws of 
the state, which always govern as to such 
rights of property (Abell v. Howe, 43 Vt. 
403); and by the highest judicial tribunal of 
the land (Cook v. Tullis, 18 Wall. [85 U. S.] 
:^32). The money that these bonds brought 
went directly to take up this mortgage. It 
is distinctly traceable there. The mortgage 
constitutes a title to the property to that 
oxtent He in effect bought it with her prop- 
erty. As against him, in a court of equity, 
she had the same right to the property that 
she would have had in it if she had bought 
the mortgage and taken it. She had the 
right to say that what was done with her 
property was done for her. By the transac- 
tion an equitable right to the mortgaged 
premises equal to the mortgage interest be- 
came vested in her if she should choose, as 
she has chosen, to take it The bankrupt 
law cuts off no such rights. It merely takes 
the property of the bankrupt as it is, subject 
to all ti'usts, and distributes it among the 
creditors. This has always been the policy 
of bankrupt laws. Scott v. Sm-man, Willes, 
400; Cook V. Tullis, IS Wall. [85 U. S.] 332. 
The assignee takes no right other than the 
bankrupt has, except as to property conveyed 
in fraud of the rights of creditors, or of cer- 
tain provisions of the banla*upt law, and this 
property was not conveyed by the bankrupt 
at all. It was rather kept by him by con- 
veying hers in fraud of her rights. His 
creditors supposed, when they trusted him, 
that he had paid off the mortgage with his 
own means, and that he owned the properly 
clear. He hold liimsolf out as such owner. 
It is claimed for the assignee in behalf of 
the creditors, that it is inequitable for her 
now to claim the benefit of the mortgage 
against them. But it is not shown that she 
has ever done anything to mislead thorn. 
They do not appear to have inquired of her 



about it, and if they had, she could not have 
told them, for she did not know more than 
they did that her bonds had paid off the 
mortgage. It is the common case of cred- 
itors deceived as to the property of theu* debt- 
or. They cannot justly claim that others 
who have not deceived them shall give up 
their rights. 

She seems entitled to stand and be treated 
here as if she had held the mortgage from 
the time he took it up. He owed her at that 
time one hundred and two dollars and seventy 
cents, for a balance of interest he had pre- 
viously received- He had five hundred dol- 
lars of other goverment bonds that belonged 
to her, which he had, or has since, wrong- 
fully pledged for his debt He kept the bal- 
ance of the avails of these bonds sold, six 
hundred and sixty-three dollai's and forty-one 
cents, to his own use. He has through his 
firm paid her money from time to time since, 
.which they mutually understood was to ap- 
ply upon the interest received by him on her 
bdnds, and it was charged against credits for 
such interest and not otherwise applied by 
either. He became indebted to her for the 
balance of the avails of the sale. It is claim- 
ed that the payments should be applied upon 
that debt. He had the right to make the ap- 
plication of any payment made by him. If 
he made none, she had the right. They botli 
applied them upon the interest generally. 
Although she did not know of the other 
debt it does not seem that she has the right 
to change the application, now she has found 
it out, more than she would have had if she 
then had known of it. So it must be applied 
upon the interest There has been no appli- 
cation on any particular interest. There are 
several sorts to which the law must make 
the application. By the law of the state, pay- 
ments not otherwise applied are to go first 
to extinguish the- oldest debts to which they 
are applicable. St Albans v. Failey, 46 Vt. 
448; Langdon v. Bo wen, Id. 512. And where 
one js secui'ed and the other not, to the one 
not secured. Briggs v- Williams, 2 Vt. 283. He 
received the avails of the coupons on the five 
hundred dollars of the bonds pledged, or the 
benefit of them on his debts. The oldest debt 
due her for interest was the balance of one 
hundred and tw.o dollars and seventy cents. 
This was all the interest he owed her besides 
the three hundred and one dollars and eight 
cents accrued interest on the notes. He paid 
her during the first year after, applicable, ac^ 
cording to their expectations, to what was 
due then, one hundred and seventy dollars; 
during the second year, one hundred and 
seventy-six dollai*s and sixty-five cents; dur- 
ing the third, one hundred and twenty-five 
dollars; during the fourth, one hundred and 
thirry dollars; during the fifth, one hundred 
and forty-five dollars and twenty cents; and 
during the sixth, before the proceedings in 
bankruptcy, fifty-one dollars. 

Applying the first payment first to the bal- 
ance of interest due, then to the interest on 
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interest due on lie mortgage, and subsequent 
payments to, first, the gold interest on the 
five hundred dollars of bonds pledged, then 
to the interest on the sis hundred and sixty- 
three dollars and forty-one cents, the balance 
of the avails of the sale, then to interest on 
interest due on the mortgage, then to interest 
on the mortgage, and there remains due at 
the commencement of the bankruptcy pro- 
•ceedings three thousand three hundred and 
ninety-one dollars and eight cents, and which 
leaves paid all sums due from the bankrupt 
to the oratris, including sales of coupons to 
AprE 26, 1878. She is entitled to a lien ectuiva- 
lent to a mortgage lien for the payment of 
that sum. And as the mortgage was given 
for the pm*chase-money, and would have been 
valid against the homestead right of the 
bankrupt, so is her hen valid against it As 
the whole matter is before the com-t, she is 
entitled to a decree as of a foreclosure with 
the usual time of redemption. Let a decree 
be entered for the oratris: that she is entitled 
to a lien equivalent to a mortgage lien upon 
«aid premises against the assignee and the 
bankrupt for the said sum of three thousand 
three hundred and ninety-one dollars and 
eight cents, which with interest to the pres- 
ent time amounts to the sum of three thou- 
■sand four hundred and seventy-five dollars 
and ninety-five cents, and for a foreclosm-e, 
with one year from this sixth day of August, 
3878, within which to redeem said premises 
by payment of the last-mentioned sum with 
interest to the time of payment and costs. 
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DE WITT V. BROOKS. 

CopyRiGHT— Who Entitled to— Writer Ear- 
PLOTED BY Another. 

1. A person who hires another to write a book, 
■and gives him the description and scope of the 
work, is not the author. The literary man wlio 
writes the book and prepares it for publicatioii 
IS the author, and the copyright is intended to 
protect him, and not the person who employed 
"him. 

2. Where the incidents and events of a per- 
■son's life were furnished by such person to an- 
'other, who prepared them for publication, and 
tlie copyright was taken out in the name of the 
person so furnishing such facts, held, that he 
was not the author, and that a party claiming 

-as his assignee could not maintain an action for 
infringement 

" [The points stated as above are taken from 
Xaw, Dig. 174, 642. Nowhere more fully re- 
.portedj opinion not now accessible.] 
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Case No, 3,85S. 

DE WOLF V. HOWLAND et al. 

[2 Fame, 856.] ^ 

Circuit Court, Second Circuit 

Shippikg— Part Ow^'ERS — Pa rtnersu if—Fac- 
tors AND Brokers— Lien for Advances. 

1. Where A. and B. purchased the ship S. and 
her cargo, on account of themselves, and C. and 
D., in equal third parts, and it was agreed be- 
tween the parties that C. should go as master 
and supercargo, the outward cargo to be con- 
signed to C., and A. and B. made all the ad- 
vances both for ship and cargo, and were con- 
stituted the agents and factors in New York for 
the several parties, and the return cargo was to 
be consigned to them for sale on account of the 
concern, held, that the parties interested in this 
adventure could not be considered partners, but 
must be deemed tenants in common, each one 
having a right over his separate share, accord- 
ing to the rules of law applicable to such an in- 
terest in chattels, and not to be governed by the 
law of partnership. 

2. Held further, that A. and B., so far as re- 
lated to the interest or share of D., must be con- 
sidered his agents or factors, and that they had 
a right to retain out of his share of the pro- 
ceeds of the adventure, for their advances and 
disbursements in his behalf. 

3. A. and B. drew a bill of exchange on D. for 
their advances, whidi was accepted by D. but 
not paid; and, subsequently to the acceptance of 
the bill, but before it fell due, D., havinfr failed, 
transferred his interest in the ship and cargo 
then at sea, to E., for a pre-existing debt. Held, 
that the bill drawn on D., by A. and B., was not 
a waiver of their lien on the proceeds of the 
cargo, especially as E. had notice of their claim. 

4. And E. having filed a bill for a discovery 
and account of the proceeds of the cargo, one- 
third of which he claimed under D., it was held 
that he had no superior equity upon which he 
could rest his claim to overreach the lien of A. 
and B. 

5. Held, however, that as A. and B. were not 
acting in the character of general factors, but 
were constituted such under the particular ar- 
rangement in relation to tliis adventure, that 
their lien must be limited to their advancements 
for D. on account of the outward cargo, and not 
for the general balance of their account against 
him. 

IThis was a bill in equity by Charles De 
Wolf against Gardiner G. Howland and Sam- 
uel S. Howland.] 

THOJIPSON, Circuit Justice. The facts 
upon which this case must turn, are to be 
collected from the bill and answer, one wit- 
ness only having been examined, barely to 
prove the execution of an assignment by 
George De Wolf to the complainant 

The object of the bill is for a discovery 
and account of the proceeds of the cai-go 
of the ship Superior, one-thii'd of which the 
complainant claims under George De Wolf. 

* [Reported by Elijah Paine, Jr., in 2 Paine, 
which covers the period from 1827 to 1840. 
Date of this opinion not given.] 
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From the bill and answer it appears, that in 
September, 1825, tbe defendants pm'chased 
the ship Superior and her cargo, on account 
of themselves, and Jacob Smith and George 
De Wolf, in equal third parts; that it was 
agreed between the parties, that Smith 
should go as master and supercargo, the 
outward cargo to be consigned to Smith. The 
defendants made all the advances both for 
ship and cax'go, and were constituted the 
agents and factors in Xew York for the sev- 
eral parties, and the retm^n cargo was to 
be consigned to them for sale, on account 
of the concern. On the 3d of October, after 
the ship sailed on her voyage, George De 
Wolf wrote the defendants to send him a 
statement of the costs of the sliip and cai'go, 
and when due, that he might remit his pro- 
portion. On the 20th of October the defend- 
ants sent him the amount, and drew on him 
two bills of exchange — one for the one-third 
of the cost of the ship, and the other for 
one-third the amount of the cargo, payable 
at the average times when the payments for 
the ship and cargo would fall due. The only 
question now before the com't relates to the 
cargo, the bill for which bears date on the 
10th of October for $4,297.97, payable on the 
Sth of January then next. This bill was ac- 
cepted by George De Wolf, and returned to 
the defendants, who still hold the same, it 
never having been negotiated by them or in 
any manner whatever paid or satisfied. 
George De Wolf failed some time in the 
month of Decembei', and on the 22d of that 
month he transferred his interest in the ship 
and cargo, tlien at sea, to the complainant, 
the consideration for which was the pay- 
ment, by the complainant, of a note which 
he had endorsed for George De Wolf, dated 
the 4th of October, 1823. 

These are the leading facts in the case. 
There are otliers which have a sti'ong beai-- 
ing upon the result, which will be noticed 
hereafter; and the main question, under 
these circumstances, is, whether the defend- 
ants have a right to retain, out of the pro- 
ceeds of the return cargo, enough to satisfy 
themselves for their advances for George De 
AVolf. on the purchase of the outward cargo; 
or whether the complainant is entitled to 
the same under his assignment from George 
De Wolf. The parties interested in this ad- 
venture cannot be considered partners,- but 



''A person who contracts for a share of the 
profits of a particular trade or business, as prof- 
its, is a partner as to third persons, and is lia- 
ble for the debts of the partnei-ship. Chase v. 
Barrett, 4 Paige, 148. Whether a partnership 
exist, as to creditors, between a merchant and 
a mere servant or agent of his, who conti-aets 
with the merchant for a share of the actual prof- 
its as a reward for his services, and who is not 
held out to the world as a partner? Quaere. 
Id. To constitute a partnership as between the 
parties thereto, there must be a joint ownei*ship 
of funds, and an agreement, either express or 
implied, to participate in the profits or loss of 
the business. Id. By articles of agreement, the 
members of an insurance company covenanted 



must be deemed tenants in common, each 
one having a right aver his sepai-ate share, 
according to the rules of law applicable to. 
such an interest in chattels, and not to be 
governed by the law of partnership. This, 
would be the obvious conclusion, from the 
pai'ticular ai-rangement between the parties 
in this case, and is the light in which tlie- 
law generally considers such adventures. 
Jackson v. Robinson [Case No. 7,144], and 
cases there cited; 4 Pick. 45G, 457; Term R. 
119, 783. 

The defendants, so far as respects the in- 
terest or share of George De Wolf, must bo- 
considered his agents or factors. They were- 
expressly so constituted by the original ar- 
rangement between the parties, and the re- 
together, that in case of losses, over the above- 
sum subscribed originally for a capital, each 
member should bear sueli part of tlie loss as 
was proportioned to the sum by him originally 
subscribed. This is an ordinary partnership; the- 
members are bound in solido, each for the whole; 
not only as to strangers, but as to members of 
the company who have procured insurance. Shu- 
brick's Ex'rs V. Fisher, 2 Desaus. Eq. 148. A 
proposal by a partner here to another in Eng- 
land to renew a copartnership, just expiring^ 
which was received by the partner in England* 
and acted upon, by shipping goods, without char- 
ging commissions, and other partnership acts, 
is binding on both. But it may be dissolved in 
the same informal manner, by mutual consent^ 
implied from the acts of both parties. And one 
of them shall not afterward be allowed to set 
up a claim to share in the pijofits of a new busi- 
ness, such as the commission business, entered 
into by the other, to which the former contrib- 
uted neither money, stock nor labor. Diclcinson 
V. Bold's Sur^-ivors> 3 Desaus. Eq. 501. The 
private association of stockholders of the North 
IvM-er Steam Boat Company, is not a copartner- 
ship; but the parties are tenants in common of 
the property and franchises belonging to the 
company. And in such association, the major- 
ity cannot bind the minority, unless by special 
agreement. Livingston v. Lynch, 4 Johns. Ch. 
o7o. Where a defendant denied in his answer 
that he was a partner in a company, and there 
was no proof of his being so, the partnei-ship 
shall not be presumed from equivocal circum- 
stances. State V. Penman, 2 Desaus. Eq. 1. 
Though the part owners of a ship, generally 
speaking, are tenants in common, and not part- 
ners or joint-tenants, yet it seems there may be 
a special partnership in the ship as well as the 
cargo, in regard to a particular adventure, and 
the propeeds arising from the sale of them, and 
the profits of the adventure. JMumford v. Nicoll, 
20 Johns. 611. Owjiers of freight and cargo 
are partners. Id. The assignees of a bankrupt 
partner under a separate commission, are ten- 
ants in common with the solvent partner, and 
one cannot call the joint property out of the 
hands of the other. Murray v. Murray, 5 Johns. 
Ch. 70. The question considered whether own- 
ing a ship employed in trade by several indis- 
tinct shares constitutes a partnership. Oh. De- 
saussure's opinion that it is a partnership, and 
carries with it all its incidents. Seabrook v. 
Rose, 2 Hill, Eq. 555. No one partner is en- 
titled to compensation for his services unless 
there is a special agi-eement. Nor is he to be 
allowed for the interest on money advanced to- 
the firm until a general settlement or dissolu 
tion. Lee v. Lashbrook, 8 Dana, 214. 

Where a special partnership was intended to 
be formed under the statute, but in one of the 
newspapers in which the terms were published, 
the sum contributed was, by mistake of the 
printer, stated at a different and larger sumi 
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turn cargo came consigned to them, accord- 
ing to the express agreement between the 
parties. This would clearly give to the de- 
fendants a right to retain for their advances. 
Particiilar liens of factors are rather favored 
in the law, as being for the convenience and 
benefit of trade. They sometimes grow out 
of the express contract between the parties, 
and sometimes are implied, from the usage 
of trade, or the manner of deahng between 
the parties in the particular case. In Brad- 
ford V. Kimberly, 3 Johns., Oh. 431, it is said 
to be well settled, that a factor may retain 
the goods or the proceeds not only for the 
cliarges incident to that particular cargo, 
but for the balance of his general account; 
and this allowance is made not only whilst 

than the true sum mentioned in the certificate, 
the associates were all held liable as general 
partners. Argall v. Smith, 3 Denio, 43d._ And to 
maintain an action against the associates in 
such case as general partners, the plaintiff need 
not prove that he was actually misled by such 
mistake of the printer. Smith v- Argall, 6 Hill, 
479, A man in business may employ another, 
and agree to compensate him by a share of the 
profits without conferring on him the rights or 
subjecting him to liability as a partner, even in 
respect to third persons. Burckle v, Eckart, 1 
Denio, 337. Where one of the parties to a con- 
tract for manufacturing is to furnish the build- 
ing, &c., the other to superintend the work, &v., 
the former to receive a share in the profits, they 
are partners as respects third persons. Everett 
V. Coe, 5 Denio, 180. Where two persons are 
jointly concerned in the building of a mill, the 
promise of one to pay for advances made will 
not bind the other. The community of inter- 
est does not create them partners; to constitute 
them such, there must be an agi'eement ulti- 
mately to share in the profits and loss. Porter 
V. McCIure, 15 Wend. 187. There is no part- 
nership in real estate; the parties are tenants in 
common. Baker v. Wheeler, 8 Wend. 505; Coles 
V. Coles, 15 Johns. 160. But tenants in com- 
mon in timber land, who are also partners in 
the lumber business, are partners of the timber 
when converted into logs. Id, The plaintiff 
employed the defendant to procure consignments 
for him, and to act as his agent in certain mer- 
cantile business, to be carried on in the name 
of the plaintiff. The defendant, as a compensa- 
tion for his service, was to receive one-half of 
the profits of the business; but he had no au- 
thority to contract in the name of the plaintiff, 
nor was he to be liable to third persons for any 
responsibilities created for the concern. No prof- 
its were ever realized, but on the contrary, loss- 
es ensued, and the plaintiff brought an action 
of assumpsit against the defendant for money 
had and received to his use, as api>eared by the 
books which the defendant had kei>t; held, that 
the foregoing acts did not constitute such a 
partnership between the parties as would bar 
the action at law; and the plaintiff having re- 
covered a verdict against the defendant for the 
balance of his account, the court refused to set 
it aside. Ross v. Drinker, 2 Hall, 415. Two 
persons agree to bum lime on shares, one to fill 
a kiln with stone and the other to bum the kiln 
and to furnish the necessary wood for that pur- 
pose, the lime to be equally divided between 
them; held, that a technical partnership existed 
between the parties, ilusier v. Trumpbour, 5 
Wend. 274. Notwithstanding the partnership, 
however, an action at law may be maintained 
by one partner against the other for a balance 
due him, growing out of the partnership trans- 
action, if there be but a single item to liquidate. 
Id, The defendants being engaged in the trans- 
portation of freight, &c., between the city of 
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tlie goods remain in specie, but after they 
are converted into money; and that this is a 
very equitable doctrine, especially when the 
acceptances and responsibilities were assiim- 
ed, or necessarily presumed to have been as- 
sumed, upon the credit of the property in 
his possession. The language here used ap- 
plies with peculiar force to the case now be- 
fore the court, and is sustained by the well- 
settled law applicable to the rights of factors; 
and, indeed, this general principle did not 
seem to have been questioned on the argu- 
ment; but the main point pressed upon the 
court, and which Indeed presents the only 
difliculty in the case, is, whether the bill 
drawn upon George De Wolf by the defend- 
ants, for theh' advances on his account, was 

New York and various places west, by way of 
the Hudson river and canals, made an arrange- 
ment with the Mohawk and Hudson Railroad 
Company by which it was mutually agreed that 
the defendants should deliver up their freight, 
&c., to the company at Albany, and their down 
freight at Schenectady— the termini of the rail- 
load— the company to transport the freight and 
passengers over their road, &c,, and the defend- 
ants to pay therefor in the proportion that thirty 
miles bore to the whole distance of canal trans- 
portations west of Albany, assuming the contract 
price fixed between the owner of the fi-eight and 
the defendants as the basis of the calculation; 
held, in assumpsit by the company to recover 
for the transportation, that the arrangement did 
not constitute a partnership between the i>ar- 
ties; and this though it was further agreed that 
the company should furnish "warehouse facil- 
ities,*' and pay a portion of the expense of offices 
at each end of their road, Mohawk & H. R. 
Co. V, Niles, 3 Hill, 162. An an-angement like 
the above will not constitute a partnership be- 
tween those mak'ng it, even in respect to third 
persons. Id. Where two persons jointly be- 
came the owners of a quantity of salt, and one 
of them, with the assent of the other, took it to 
market, under an agreement that everything 
should be done to forward the business, and the 
salt turned into money; it was accordingly sold, 
and the proceeds applied to the payment of a 
joint debt; held, that these facts composed the 
necessary Ingredients of a limited partnership. 
Cumpston v. McNair, 1 Wend. 457. Where 
there is no dispute as to the material facts rela- 
tive to the existence of a partnership, it is a 
question of law to be decided by the judge not 
to be submitted to the jury; but where the 
(juestion was submitted to them, and they found 
in accordance with the opinion of the court, a 
new trial was refused on this ground. Id. 
Where an agreement was entered into to form a 
joint stock company for the purchase of a steam 
brig, the terms of which were that the stock 
should consist of §25,000, to be divided into one 
hundred shares, one-fourth of the subscription 
to the stock to be paid on delivery of the bill of 
sale of the vessel, and the residue by instal- 
ments, and a payment was made to the owners 
of the vessel, by one of the subscribers, of ten 
per cent, upon the amount of his subscription, 
and the vessel was subsequently destroyed by fire 
p/evious to a delivery of her or the execution of 
a bill of sale, it was held, that the vessel was 
at the risk of the owners until the bill of sale 
was executed; that until then, or an actual de- 
livery of the vessel, there was no partnership in 
the case; and it having become impossible for 
the owners of the vessd, in consequence of its 
destruction, to comply with the contract on their 
part, the consideration on which the ten per 
cent, was paid had failed, and the party was en- 
titled to recover it back, Murray v. Richards, 
1 Wend. 58. 
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not a waiver of their lien. If the complain- 
ant is charfjeable with notice of the defend- 
ants' claim upon the proceeds of the cargo, 
he can stand in no better situation than 
Greorge De Wolf himself would have stood 
in; and that he is chargeable with such 
notice would seem fairly inferable from his 
own statement in the bill. He states that 
the parties in interest were each owners of 
one-third part of the cargo, and that the 
bill of exchange was drawn by 'the defend- 
ants upon G. De Wolf for their advances 
and disbui'sements for his one-third part of 
the cargo, and made payable on the Sth day 
of January then next, which was some time 
after the assignment made by G. De Wolf to 
the complainant. He must, therefore, have 
known that the defendants made the advances 
for the purchase of tlie outward cargo, and 
that they had not been reimbm'sed for the 
same. The bill does not allege any want 
of notice; nor could the complainants have 
been misled by any apparent ownership in 
George De Wolf. He had, in no sense what- 
ever, the possession of the goods; nor was it 
a pm'chase made by the complainants, but 
only an assignment for a pre-existing debt 
—a mere securitj- from an insolvent debtor. 
He lias, therefore, no superior equity npon 
which he can rest his claim to overreach the 
lion of the defendants. If George De Wolf 
was the party before tlie court, he would 
come with a very ill grace calling for these 
proceeds without reimbui-sing the defend- 
ants for their advances, as between them the 
drawing and accepting the bill was mani- 
festly a mere mode of payment; it did not 
extinguish the original conti'aet. The de- 
fendants might have brought then* action 
against him for the advances, and sm'render- 
ed up this bill. The bill was made payable 
at the time when payment for the pm'chase 
of the cargo fell due; and there are no cir- 
cumstances tending in any measm'e to show 
that the bill was intended as a substitute for 
the lien which the defendants had npon the 
cargo and its proceeds. And if, as has been 
aheady observed, the complainant stands in 
no better situation than G. De Wolf w^ould, 
he, as assignee, must take these pi-oceeds, 
subject to the same equitj^ to which they 
were subject in the hands of the assignor. 
1 P. Wms. 496; 1 Vern. G&l, 764; 1 Ves. Sr. 
123; 4 Yes. 121; 2 Johns. Ch. 448; Ross v. 
The Active [Case No. 12,070]; U. S. v. Stm-ges 
[Id. 16,414]. 

It is not to be denied that some of the 
cases to be found in the books go very far 
in asserting, as a general proposition, that 
as to personal chattels an implied lien is 
waived by taking security for the debt. But 
no case has fallen under my observation to 
sustain such an unciualified rule; they ar"e 
always attended by circumstances indicat- 
ing that such was the intention of the parties. 
The case of Cowell v. Simpson, 16 Ves. 278, 
which has been much rehed upon, turned 
npon the particular circumstances leading 



to the conclusion that the lien was intended 
to be waived. There was a credit of three 
years given in the note taken, and this was 
considered of great weight by tlie court to 
show the understanding of the parties. And 
this, together with the inconvenience it 
would occasion to hold the lien for such a 
lengtli of time, were the controlling circum- 
stances which governed the decision in that 
case; and that the rule was here carried to 
its full extent would seem inferable from 
what fell from the court in Stevenson v. 
Blakelock, 1 Maule & S. 541, where it is said 
it is unnecessaiy to canvass the doctrine in 
that case, for then the bills were running, 
and there was no reason to presume they 
woidd not be paid; but in this case tlie bills 
have been refused payment, which places 
the defendant in the original situation as 
to the lien. This latter remark applies di- 
rectly to the case now before the court. 
The bin has not been paid by George De 
Wolf, and he became insolvent before it fell 
due, and the defendants ought, upon every 
principle of justice and equity, to be placed 
in their original situation as to the lien. So 
far as the mere circumstance of taking a note 
or bill may be considered as indicative of an 
intention to waive an implied lien, it is not 
perceived that any solid distinction can ex- 
ist between the cases of an implied lien 
w^hich the vendor of real estate has for the 
purchase-money, and an implied lien upon 
a chattel; and in the former description of 
cases it is laid down in Gai*son v. Green, 
1 Johns. Ch. 308, that the taking a note for 
the purchase-money does not affect the ven- 
dor's lien. See, also, 1 Schoales & L. 132; 6 
Ves. 752; 15 Ves. 329. Where a distinct 
and independent security is taken either of 
property or the responsibility of a third per- 
son, it might very fairly be construed a 
waiver of the implied lien. Every case must, 
therefore, depend, in a great measure, upon 
its own circumstances, with a view to ascer- 
tain the intention of the parties. And this 
case furnishes no circumstances waiTanting 
the conclusion tiiat the defendants intended 
to waive their lien, and rely upon the per- 
sonal security of George De Wolf. 

This lien must, however, be limited to their 
advances and disbursements for George De 
Wolf, on account of the outward cargo, and 
not for the general balance of their account 
against him. They \vere not acting in the 
character of general factors, but constituted 
such under the particular arrangement in re- 
lation to this adventure. The defendants 
must, therefore, account to the complainant 
for the net. proceeds of one-tliird part of the 
outward and return cargoes, after deducting 
all legal and customarj'- charges thereon. A 
decree must, accordingly, be entered con- 
formably to the principles here laid down. 
See jMuiTay v. Lazarus [Case No. 9,962]. 
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DB WOLF T. TWO HUNDRED AND SIX- 
TY-SIX HOGSHEADS AND THIR- 
TY-ONE TIERCES MOLASSES. 

[N. Y. Times, July 20, 1858.] 

District Court, S. D. New York. July 19, 1853. 

Chartek Paktt— Lien— Freight. 

[This was a libel by Benjamin De Wolf and 
others, owners of the brig Eui'opa, against 
two hundred and sixty-six hogshe'ads and 
thirty-one tierces of molasses (Thomas R. 
Gordon and others, claimants), to enforce a 
lien for money due under a charter party.] 

HALL, District Judge. As against Her- 
rU-a, Jileyer & Co. the libelants in this case 
had no lien upon the cargo of the Em-opa be- 
yond the amount of the freight mentioned 
in the biU of lading; but as against Gordon 
& Co., the charterers, they had a lien for the 
amount due imder the charter party. If the 
draft of Herrira, Meyer & Co. had not been 
paid, they would have had a right (as against 
the libelants) to the possession of the mo- 
lasses, shipped, on paying the stipulated 
freight only; and the question in this case Is 
therefore whether the claimants have suc- 
ceeded to the rights of Herrira, Meyer & Co.. 
or those of Gordon & Co., in the payment by 
the latter of the draft of Herrira, jMeyer 
&Co. 

It is insisted by the claimants that Gordon 
& Co. acted as their agents in paying tlie 
-draft of HeiTira, Sleyer & Co.; that they in 
fact paid the amount paid through their 
4igents; and that they have the same rights 
which HeiTU-a, IMeyer & Co. had, prior to 
such payment, or rather on Gordon & Co. 
failing to make payment of then: draft On 
the other hand, it is insisted that Gordon & 
■Co. are stiH the sole parties interested in de- 
feating the libelant's daim, and that the 
claimants had no interest in the cargo li- 
beled. 

It is clear from the evidence that the draft 
of Herrn-a, Jkleyer & Co. (deducting the dis- 
■count allowed) was paid by Gordon & Co., by 
the check of the claimants, for an amount 
greater than the sum paid, without express- 
ly declaring that such payment was paid by 
the claimants in order to make themselves 
pm'chasers for Herrira, Meyer & Co.; that 
the claimants paid Gordon & Co. more than 
was paid the agent of Herrira, Meyer & Co.; 
that there was no express or specific arrange- 
ment between the agent of Herrira, Meyer 
& Co. and any agent of the claimants; that 
the latter aim to succeed to the rights of 
Herrira, Meyer & Co.; and upon the whole 
evidence I am of the opinion that the claim- 
ants must stand in the place of Gordon & 
Co., and not stand as pm'chasers for Herrira, 
Meyer & Co. The libelants must, therefore, 
have a decree declaring that they had a lien 
on the property libeled for the amount duo 



under the charter party, and it must be r&- 
Jferred to a commissioner to ascertain and' 
report the amount 



Case M*o. 3,854. 

Ex parte DEXTER. 

[1 Hay w. & H. 191.] * 

Circuit Court District of Columbia. June 28, 

1844. 

iMPItlSOSMENT FOR DEBT — AbOLITIOX — AUREST ON 

Capias trom Justice op the Peace. , 

1. The act of congress of June 17, 1844 [5 
Stat. 678], is supplemental to the act of August 
I, 1842 [Id. 498], and does not prohibit the ar- 
rest, but authorizes it, for the purpose of com- 
pelling the appearance of the defendant in per- 
son, or by attorney, on the return day of the 
writ. 

2. Congress, by the act of June 17, 1844, did 
not intend to deprive creditors of the means to 
recover judgment and to obtain satisfaction out 
of the property of their debtors. They meant 
to prohibit imprisonment for debt. 

3. The only process a justice of the peace ^*s 
authorized to issue is a capias, the service of 
which is an arrest. 

At law. Writ of habeas corpus directed to 
Jobn Waters, a constable. 

The return is, that he holds him [John W. 
Dexter] by virtue of two warrants of arrest 
issued by John D. Clark, a justice of the 
peace; one in favor of John Hands, Jr., for a 
small debt, and the other in favor of the cor- 
pox'ation of Washington, for ten dollars, a 
penalty of a by-law. These warrants com- 
mand the constable "to take into custody the 
body of the said John W. Dexter, and him 
safe keep, so that he have him before the said 
justice on the 2Sth day of June, 1844, to 
answer, &c." The warrants were issued on 
the 27th day of June, and the officer returns 
that he holds the prisoner in custody for the 
purpose of taking him before the justice of 
the peace under the said wai'rants. 

Mr. Carlisle, for the prisoner, moved his 
discharge imder the act of congi*ess of June 
17, 1S44, contending that an arrest is an im- 
prisonment and that a person arrested for 
debt is a person imprisoned for debt which 
is expressly prohibited by the act 

Mr. Bradley contended that the new act is 
expressly supplementary to the act of August 
1, 3842, and must be considered as in pari 
materia- The act of 1844 says no person shall 
be held to bail or imprisoned in any civil 
action. The Avords "held to bail" apply to 
mesne process; the word "imprisoned" ap- 
plies to final process. 

CRANCH, Chief Judge. The act of con- 
gress June 17, 1844, being "supplemental," 
must be considered as intended to remedy 
some defect in or to extend the provisions of 

* [Reported by. John A. Hay ward, Esq., and 
George O. Hazleton, Esq..] 
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, the act to which it is a supplement The 
former act of Au^ist 1, 1842, only regulated 
arrest on mesne process, and was not appli- 
cable to small debts within the jurisdiction 
of a justice of the peace. It did not forbid 
imprisonment after judgment in any case. 
The supplementaiy act of Jime 17, 1844, en- 
acts: "That no person shall hereafter be held 
to bail or imprisoned in any civil action in the 
District of Columbia where the debt or claim, 
exclusive of interest and costs, is less that 
fifty dollars." It was not usual for the jof- 
flcer to require bail upon a justice's warrant 
for debt; but it was at his option to require 
it or not; and if required, and it was not 
given, the officer might keep the defendant 
in custody in the common jail until the re- 
turn jof ttie writ, which might be any day 
named in the warrant, not exceeding forty 
days. But the new act provides that the de- 
fendant shall not be held to bail, and does not 
make any provision for the appearance of 
the defendant before the justice, to answer 
to the complaint. The new act does not pro- 
hibit the arrest, indeed it admits the power 
of arrest, when it forbids the holding of the 
defendant to bail, for there can be no holding 
to bail without an aiTest; and if the arrest is 
to be considered as an imprisonment within 
the meaning of the act, the provision that 
the defendant should not be held to bail is 
useless, because, if the arrest is forbidden 
imder the tei*m imprisonment no bail can be 
required. 

If then the an-est be not the imprisonment 
contemplated hy the act, how long may that 
arrest be continued until it amounts to the 
imprisonment prohibited? Does it continue 
imtil the object of the arrest is accomplished, 
viz., an actual appearance of the defendant 
in person, or by attorney, or an authority to 
enter an appearance for him on the retm-n 
day oi the ^^Tit? I think it does. This is the 
provision of the act to which this is a sup- 
plement, and it is probable that the legisla- 
tm-e considered the authority to arrest to ob- 
tain an appearance which already existed, 
and which they did not forbid, was sufficient 
to accomplish the puiiDose. It cannot be pre- 
sumed that the legislature intended to deprive 
creditors of all means to recover judgment for 
their small debts, and to obtain satisfaction 
oiitof the property of their debtors. They only 
meant to prohibit imprisonment for debt. 
They did not intend to prevent judgment; 
yet such would be the consequence of prohib- 
iting the arrest, because the only process 
which a justice of the peace is authorized to 
issue is a capias, and the only service of a 
capias is an arrest. The return of the officer 
to the wi'it of habeas corpus is that he has 
taken the prisoner by virtue of a warrant 
from a justice of the peace, and now holds 
him in custody tor the purpose of taking him 
on the same day before the justice of the 
peace as he is by the waxTant commanded. 
This I think he had a right to do: and the 
prisoner must be remanded. 
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[3 Mason, 284.] » 

Circuit Court, D. Rhode Island. Nov. Term, 

1823. 

Administratous — Liability fob Interest — 
Mortgages— New Assets — Limitation of Ac- 
tions—Partnership. 

1. An administrator is not liable to pay in- 
terest upon assets in his hands, unless under 
special circumstances. 

2. Neither is a partner on partnership ac- 
counts, before settlement and balance struck. 

[Cited in Johnson v. Hartshorne, 52 N. Y. 
178.] 

3. An administrator, who is also mortgagee of 
the real estate of his intestate, in his own right, 
is not liable to account as administrator for the 
money which he receives upon the sale of suclx 
estate, as mortgagee, although he sells with 
general warranty. 

4. Such sale does not bar the equity of re- 
demption of the heirs. 

5. Where an estate is insolvent, and distribu- 
tion of the assets is decreed under the laws of 
Ilbode Island, and afterwards new assets comt 
into the hands of the administrator, more than 
sufficient to pay all the debts, a suit will lie 
against the administrator for payment, in be- 
half of the creditors, notwithstanding the stat- 
ute of limitations precludes an original suit 
against the administrator; for the new assets 
are a trust fund for the creditors, and the heirs 
can claim distribution only after all the debts 
are paid. 

Bill in equity [by Edward Dexter against 
Thomas Arnold and another]. The substance 
of the bill was as follows: Jonathan Arnold 
died in 1806, intestate, leaving his brotiier, 
tlie defendant, Tliomas Arnold, and his sister, 
Marcy Dexter, and sundry other persons. 
Ins heirs at law. Afterwards, the defendant, 
Thomfis Arnold, in March, 1807, took adminis- 
tration on tlie estate of Jonathan Arnold. 
Marcy Dexter died in 1817, having by her 
will constituted the plaintiff and one Stephen 
Dexter ti'ustees of the residue of her estate 
in trust for the use and maintenance of her 
daughter, Susannah Dexter, during her life, 
and as to what remained at her death, one 
half to tlie children of the plaintiff, and the 
other half to the children of the said Stephen 
Dexter, who should be then living. The said 
Susannali died in 1820. The will was duly 
proved by the trustees, who were also execu- 
tors. The bill charges, that the defendant, 
Thomas Arnold, as administrator of Jona- 
than's estate, received large sums of "money; 
that he was in pai'tnersliip with Jonathan, 
and owed his estate large sums on partner- 
ship account; and particularly charges the 
receipt of more than 20,000 dollars on Mississ- 
ippi stock held by Jonathan, which was paid 
by the United States to the administi-ator. 
It fm*ther charges collusion between the co- 
trustee, Stephen Dexter, and the defendant, 
Thomas Arnold, prays an account and de- 
cree of distribution of the portion of the in- 
testate's estate, which belonged to Mary Ai-- 
nold, as one of the heirs, &c,, &c. 

* [Reported by William P. Mason, Esq.] 
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Upon the coining in of the answers, it 
was agreed by tlie counsel on hoth sides, that 
there must be a reference to a master, to 
take the accounts of the defendant, Thomas 
Arnold, as copartner and administrator. The 
other defendant denied all confederacy and 
collusion; but as to all other facts stated in 
the bill, affirmed it generally. The cause was 
set down for a hearing upon the bill and an- 
swers, at Kovember term, 1822, and by con- 
sent of the parties an interlocutory decree 
was then made, "that an account be taken 
by a master of all tiie property, estate, and 
effects of .Jonathan Arnold, which has been 
sold, disposed of, or possessed, or Teceived 
by the said Thomas, or by any other person 
or persons, by the order of the said Thomas, 
or for his use; and of the debts of the said 
intestate, and funeral expenses, which the 
said Thomas hath paid, or which remain un- 
paid, calculating interest on such of said 
debts as carry interest from the time they 
ought to have been paid, and the sum of 
money he paid for such debts; that the stated 
accounts mentioned, in the said Thomas's an- 
swer, between him and the said intestate, 
ought to be opened, so far as that the plain- 
tiff shall be at liberty to surcharge and fal- 
sify the same, but in all other respects to be 
lield valid: that it be referred to a master, 
to take a general account of all other deal- 
ings and transactions, not included in the 
said accounts between the said Thomas and 
tlie said intestate; in the taking of which 
the master is to make all just allowances. 
And for the better taking the same account, 
the said Thomas is to be examined upon in- 
terrogatories, and to produce all books, and 
papers, and letters, in his custody or power, 
relating thereto, upon oath before the said 
master, as the said master shall direct And 
in stating said account, the said master is 
directed, if found proper and necessary by 
him, to state an interest account between 
the said Thomas and the said intestate." 
Tho parties to be at liberty to apply to the 
court as occasion shall reqiure. 

The master made his report; upon the com- 
ing in of which, exceptions were filed on the 
part of the plaintiff, and afterwards argued 
by- 
Snow & Searle, for plaintiff. 
Bridgham & Wliipple, for defendant, Ar- 
nold. 

STORY, Circuit Justice. It is unnecessary 
to enter farther into the merits of this cause 
than the exceptions taken to the master's re- 
port require. The first exception is founded 
on the following facts: The intestate, Jona- 
than Arnold, in 1793, mortgaged to the de- 
fendant, Thomas Arnold, his interest (one 
third part) in a farm, called the "Paget 
Farm," for £850. Of this sum- £100 was 
paid in his lifetime; and after his decease in 
June, 1807, the mortgagee (then being ad- 
ministrator of the estate) sold the estate and 
save an absolute deed with warranty, for 
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the sum of $6403, which exceeded the sum 
then due on the mortgage, computing simple 
interest thereon, by about ?3449, which bal- 
ance the plaintiff contends ought to be car- 
ried to the credit of the intestate's estate. 
The reason assigned for this proceeding by 
the mortgagee is, that he could not otherwise 
dispose of the estate, and the sum received 
by him was in his character as mortgagee, 
and not as' administrator, and was the 
amount of the principal due him, and com- 
pound interest, that having been agreed by 
the intestate to be allowed him in considera- 
tion of his forbearance to enforce the mort- 
gage after the money had become due. And 
he contends, that the equity of redemption of 
the heirs has not been and could not be ex- 
tinguished by such sale. The master, under 
these circumstances, disallowed the claim of 
the plaintiff for the balance. The question 
is, whether he was right in this disallowance. 
My opinion is, that he was right The mort- 
gagee was not precluded by his character, as 
administrator, from disposing of his. mort- 
gage in any manner he might deem best If, 
under the belief, that the estate would not 
be redeemed, or tiiat the heirs would never 
disturb the sale, he chose to couvey the titie 
with a general warranty, it was at his own 
peril. He did not thereby prejudice any 
right of the heirs to redeem, if they thought 
it for their interest But the truth is, that 
the estate was then insolvent and nothing 
but the very late remuneration under the 
act of congress to the holders of Mississippi 
stock would have given it solvency. If the 
creditors had chosen to redeem, they were 
not precluded by the sale from applying 
any proper funds for this purpose. But 
the administrator was not bound to ad- 
vance his own funds; and no application 
appears to have been made by them to 
him requiring him to redeem. The money 
received was as mortgagee, and not as 
administrator; and it cannot escape notice 
that a part of the consideration was his 
general warranty. He holds the money 
then for his own use, and not in trust for 
the heirs or creditors. He has interfered 
with none of their rights, and he is not 
bound to yield any of his own. The mort- 
gage has never been foreclosed r nor was it 
extinguished by the sale. If the heirs have 
any remedy against the defendant, it is in 
his character as mortgagee, and not as ad- 
ministrator. They cannot require him to 
account for money,- as administrator, which 
he received in his own right It never con- 
stituted any part of the intestate's estate. 

The second exception is the disallowance 
by the master of a sum which was drawn 
out of the Providence Bank by the defend- 
ant, as agent of the intestate, for which he 
gave the intestate's note, and which it is 
contended ought to be charged personally 
against the defendant There is no evidence 
to prove that the money so drawn was not 
applied to the use of the intestate. The de- 
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fendant was then acting as liis agents and 
the natural presumption, taking all the facts 
together, is, that the note was given for the 
amount received for the intestate, by his 
agent, because tlie money was applied to the 
use of the intestate. 

The third exception is, that the master has 
refused to allow interest upon the amount of 
the errors and omissions in the partnershiiJ 
accounts, settled between the de'feudaut, Ar- 
nold, and the intestate, which have been ad- 
mitted or proved, under the liberty to sur- 
charge and falsify. The master disiillowed 
the iuti'rest, because he was of opinion, that 
from the course of business between the 
parties and their proceedings in settling 
their accounts, no general interest account 
was ever contemplated between them. 
There is no pretence, that the accounts 
between the parties were fraudulentlj' or 
designedly wrong; or that anj- undue advan- 
tage was taken on either side. On the con- 
trary, there was entire good faith and con- 
fidence between them; and the errors and 
omissions were unintentional and by mis- 
take. In such a case, where there has been 
no habit of charging interest between the 
parties, and there have been mistakes, as 
much attributable to negligence on one side 
as the othei*, 1 can perceive no ground for an 
allowance of jutei*est before the ascertain- 
ment of the errors. Tliis rule would apply 
as between third persons; but it applies 
with greater force to the case of partners. 
Interest is not allowed upon partnership ac- 
counts generally, until after a balance is 
struck on a settlement between the partners; 
imless the parties have otherwise agreed, or 
acted in their partnership concerns. 

The fourth exception is to the allowance of 
?13G4.09 by the master, in favour of the de- 
fendant, as compensation for his services 
and expenses, as administrator of the intes- 
tate's estate. The allowance by the master 
is quite liberal; and I do not mean to sug- 
gest, that it is unduly so. But the direct 
effect of the full allowance is, that tlie plain- 
tiff will be entitled to recover a little less 
than .$500, so tliat he will be deprived of his 
wliole costs. There are several ways pre- 
sented by the report, by which the plaintiff 
might faii'ly be entitled to recover to the 
extent of $500. But it aijpears to me, look- 
ing to all the circumstances of the case, that 
it would be inequitable to make so liberal an 
allowailce, in a case of mere discretion, as 
necessarily to throw the whole costs on the 
plaintiff. I am not satisfied, that my duty 
requires it; and though the account might 
be reformed in some few other particulars so 
as to meet the justice of the case, I prefer to 
reduce the comiiensation in some degree, and 
thus accomplish the same object in an un- 
exceptionable manner. I shall deduct from 
this item JJ3G4.09. 

The fifth exception is, that the master has 
not charged the administi'ator with interest 
upon all the sums of money remaining in his 



hands during the time he has retained the 
fame. There are no particular circumstances 
presented by this case, which distinguish it 
from ordinary administrations. Courts of 
equity do not, as of course, charge executors 
and administrators with interest upon assets 
in their hands. There must be some special 
circumstances to warrant it, such as the ex- 
ecutor's having used the money for his own 
purposes, or having put it out at interest and 
received interest, or having been guilty of 
fraudulent misconduct, or having, for a long 
time, unconseientiouslj- retained the money 
from the heirs or other persons entitled to it. 
See Newton v. Bennet, 1 Brown, Ch. 3.1!); 
Perkins v. Bayntun, Id. 375; Foster v. Fos- 
ter, 2 Brown, Ch. 616; llatcliffe v. Graves. 
1 Tern. 19G; Lowsou v. Copeland, 2 Brown, 
Ch. 150; Longmore v. Broom, 7 Yes. l-;4; 
Piety V. Stace, 4 Ves. 620; 3 ToU. iflx'rs, c. 
10, § 4, p. 480; Wynian v. Hubbard, 13 :Mass. 
232. See, also, Stearns v. Brown, 1 Pick. 
530. I do not enumerate these, as all the 
cases, but only as examples. Lord Hard- 
wieke, in Adams v. Gale, 2 Atk. 106, seems to 
have thought, that an executor may make use 
of money, which is perpetually coming in by 
assets of the testator, and turn it to his own 
advantage; and in Child v. Gibson, Id. 603. 
he said, "There never was a case in the 
com't, where interest was charged upon an 
executor, who makes use of assets come to 
his hands in the way of his trade." But this 
doctrine, if not overniled, has been gi'eatly 
qualified and limited in later times. In Wil- 
kins V. Hunt, Id. 151, Lord Hardwicke said, 
(Which, I believe, has never been contradict- 
ed,) that it is not a rule in all cases, that an 
administrator should be charged with inter- 
est on account of personal estate. In Little- 
hales V. Gascoyne, 3 Brown. Ch. 73, Lord 
Thm-low laid down the doctrine, tliat an exec- 
utor's paying or not paying interest depend- 
ed on its being necessary for him to keep the 
money to answer the exigencies of the tes- 
tator's affairs or not; but where the money 
was held longer than was necessary, he must 
answer interest; and he subsequentlj' afiinned 
the same doctrine in Franklin v. Frith, Id. 
433. Without undertaking to decide upon the 
extent of the application of this doctrine, and 
what are the reasonable qualifications, which 
ought to belong to it, I may be permitted to 
say, that there are no special tacts wan anting 
the coiu't to decree interest in the present ease. 
The estate was originally insolvent, and it 
does not appeal*, that the administrator has 
ever improperly w^ithheld the assets. If any 
persons were injured by such delay, they 
were the creditors, and not the heirs. Since 
the receipt of the ftmds from the Mississippi 
stock, no delay has intervened, which may 
not be reasonably accounted for. 

The last exception is, that a sum equal to 
tlie outstanding balances due to the creditors 
of the intestate has been allowed to be re- 
tained by the administrator for the purpose 
of discharging these debts. The ground of 
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this objection is, that the creditors are no 
longer entitled to claim their balances, the 
statute of limitations having barred their 
rights. By the laws of Rhode Island, actions 
against executors and administrators, must 
be brought within three years from the time 
of the probate and administration. \Vhere 
the estate is declared insolvent, (as was the 
present ease,) the claims of creditors are to 
be proved before commissionei*s, except un- 
der special circumstances, and the assets are 
to be divided among those, whose debts are 
legally established. Laws R. I. (Dig. 1798) 
p. 300, § 17. There is a farther proposition, 
that if the debts are not so established, the 
creditor is for ever barred of his action 
against the executor or administrator, unless 
these are assets beyond the amount of the 
claims allowed by the commissioners, or oth- 
erwise legalized. Laws R. I. (Dig. 1798) pp. 
314, 315. All the debts now in controversy 
are upon claims, which have been allowed, 
and are the balances beyond the dividends re- 
ceived. They do not fall therefore within the 
terms of the latter provision of the act; but 
they are clearly within a like, if not a strong- 
er, equity. Undoubtedly no suit would have 
lain against the adrnmisti-ator before the new 
assets were received, for he had made a com- 
plete distribution of the funds decreed accord- 
ing to the local laws. He might tlierefore 
have pleaded plene administravit, or the stat- 
ute of limitations. But sm-ely it can never 
have been the intention of the legislatm-e, 
that if assets sufficient to discharge all the 
debts after such distribution come to the 
hands of the administrator, the creditors are 
not to be paid. They are guilty of no laches, 
and have no demand against the administi-a- 
tor, until after the new assets are received, 
whatever may be the lapse of time. In the 
view of a coiu't of equity, such new assets 
are a trust fund for the benefit of the cred- 
itors; and when they are satisfied, for the 
benefit of the heirs of the intestate. It is not 
a case, to which the general statute of limita- 
tions is designed to apply. That statute does 
not, unless under special cii'cumstances, at- 
tach upon ti'usts. The limitation of three 
years in the Rhode Island act, principally, 
tliough ijerhaps not exclusively, contemplated 
cases of solvent estates. A. mode of iiroceea- 
ing essentially different is presci'ibed in cases 
of insolvency. Where the claims of creditors 
are proved under proceedings upon insolvent 
estates, they attach upon all the real and per- 
sonal assets of the intestate, and according to 
the very terms of the act, "the same shall be 
distributed to and among all the creditors in 
proportion to the sums to them respectively 
owing, so far as the said estate shall extend." 
"Whatever assets then come into the hands of 
the administi'ator are distributable among the 
creditors, whose claims are proved, until all 
are paid; and the administi'ator holds them 
in trust for such pm*pose. This exposition of 
the statute appears to me consistent with its 
true import, and with common sense and 
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common justice. I have no doubt therefore, 
that the master was right in. alio wing the ad- 
ministrator to retain the balance stiU due to 
the creditors in his hands, and that the cred- 
itors have a right to resort to him for tne ais- 
charge of them. The exceptions are therefore 
overruled, excepting the fourth; and as to 
this, the decree is to be reformed in the man- 
ner already suggested. The costs are to be 
borne in equal moieties by the parties. Re- 
port confirmed and decree accordingly. 

NOTE. The decree ordered the administra- 
tor to pay to tlie plaintifE, as trustee, for the 
uses -stated in the bill, one moiety of the sum 
due to him and Stephen Dexter, as trustees 
&c., with interest from the time of the coming 
in of the master's report to the confirmation 
thereof. The report having found a balance 
due to the administrator from Stephen Dexter, 
it was furtlier ordered, that the moiety, so far 
as it had not been passed to his (Stephen's) 
credit in account, should be paid to him; or re- 
couped from the balance by an acknowledg- 
ment of record by the administrator. It was 
farther ordered, that the sum retained for the 
creditors be paid to them by the administrator; 
and if not distributed within a year, the plain- 
tiff to be at liberty to apply for a fartlier dis- 
tribution. The costs to be borne in moieties bj; 
the plaintiff and defendants. 

[NOTE. A petition for leave to file a bill of 
review was denied at the .Tune term, 1829. See 
Case No. 3,856.] 
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DEXTER V. AR.NOLD. 

[5 Mason, 303.] * 

Circuit Court, D. Rhode Island. June Term, 

1829. 

Bill op Revfew — "Wuex Lies — Nevvly-Discov- 

EKEU EVIUEXCE — NeW TiTLB — PaHTJES — EN- 
ROLLED Deckees — Pb.vctice. 

1. In what cases a bill of review generally 
lies. It lies for matter of error apparent on the 
face of the record. 

[Cited in Irwin v. Meyrose, 7 Fed. 536.] 

2. What is such matter? The error must ap- 
pear on the 'decree and pleadings, for the evi- 
dence in the case at large cannot be examined 
to ascertain, whether the court misstated or 
misunderstood the fact. 

3. A bill of review also lies for newly discov- 
ered evidence material to the issue, if such 
evidence was not known until after the period 
in which it could be used in the caiise. 

[Cited in Ocean Ins. Co. v. Fields, Case No. 
10,406; Jenkins v. Eldredge, Id. 7,207; 
Doggett v. Emerson, Id. 3,961; Bentlev v. 
Phelps, Id. 1,332; Irwin v. Meyrose, 7 Fed. 
536. Cited in brief in Watson v. Stevens, 
3 C. C- A. 411, 53 Fed, 32.] 

4. Quaere, if such newly discovered evidence 
must not be some written paper or evidence. 

[Cited in Wood v. Mann. Case No. 17,953.] 

5. Quaere, if newly discovered testimony of 
witnesses, soing to confirm or to contradict the 
original testimony, is admissible. 

6. No bill of review will lie, if the newly dis- 
covered evidence could have been obtained by 
reasonable diligence before the original hear- 
ing. 

[Cited in Massie v. Graham, Case No. 9,203: 
Jenkins v. Eldredge, Id. 7,267. Cited in 



* [Reported by William P, Mason, Esq.] 



DEXTER (Case No. 3,8"56) 



[7 Fed. Gas. page 5843 



brief in "U'atson v. Steveus, 3 C. C. A. 411, i 
53 Fed. 32.] 

7. Quaere, whether a bill of review lies upon ■ 
new matter not in issue in the original caus*;; ' 
but which shows the decree erroneous. 

[Cited in Baker v. Whiting. Case No. 78G; 
Jenltins v. Eldredge, Id. 7,267.] 

8. It does not lie, where the party seeks to 
set out a new title, and not to support the title 
in the original cause. 

9. A bill of review lies for the party who ob- 
tained the original decree in his own favour, It 
the original decree was injurious to him. 

10. A bill of review lies for error in law only 
where the original decree is enrolled. If not 
enrolled, the remedy is a re-hearing. 

[Cited in Massie v. Graham, Case No. 9,263.] 

11. All decrees in the courts of the United 
States are deemed to be enrolled at the term 
in which they were passed. 

[Cited in U. S. v. The Glamorgan, Case Xo. 
15,214; Robinson v. Rudkins, 28 Fed. 9.] 

12. If the decree be not enrolled, a bill in the 
nature of a bill of review, and not strictly a 
bill of review for newly discovered evidence, 
lies. 

13. The granting of a bill of review for newly 
discovered evidence is matter of discretion, and 
must be brought forward by petition to the 
court. 

[Cited in Daniel v. Mitchell, Case No. 3,563; 
Massie v. Graham, Id. 9,263; Steines v. 
Franklin Co., 14 Wall. (81 U. S.) 22; Reeves 
V. Keystone Bridge Co., Case No. 11,661: 
Watson V. Stevens, 3 C. G. A. 411, 53 
Fed. 32.] 

14. Such a petition must describe the new evi- 
dence distinctly and specifically, and when 'dis- 
covered, and its bearing on the decree. 

It is not sufficient to state, that the peti- 
tioner expects to prove certain facts. He must 
state the e.Kact evidence, to establish them. 

15. On the hearing of such a petition affida- 
\ its may be admitted on each side, if necessary 
10 explain the nature of the evidence. 

16. Upon a bill of review for newly diseov- 
ored evidence, the other party may controvert 
by plea or answer that it is newly discovered. 

17. Petition of review, for matters of fact, 
denied upon all the circumstances of the case. 

Petition to file a bUl for the- purpose of 
obtaining a review of a decree, rendered in 
this court at a former term, in the case of 
Dexter v. Arnold [Case No. 3,So5]. The oi-ig- 
inal bill, filed at the November term, 1821, 
chargedThomas Arnold, as surviving pai-tner, 
Joint owner, trustee, and agent of his brother 
Jonathan Arnold, and as administrator upon 
his estate. Upon the biU, answer, and ex- 
hibits, an intei'loeutory decree passed, for 
the defendant [Anna Arnold, administi-atrix 
of Thomas Arnold] to account upon oatli, 
with directions to the master as to the mode 
of taking an account, and allowing the plain- 
tiff to surcharge and falsift^ the stated ac- 
counts exhibited by the defendant. A re- 
port was made by the master at the June 
term, 1823, and a final decree entered for the 
plaintiff at the following November term, for 
five hundred dollars sixty-six and a half 
cents. The grounds, presented by the peti- 
tion for a review of that decree, were, the 
discovery of new facts showing, that sev- 
eral sums of money had come into the hands 



of tlie defendant, belonging to Jonathan Ar- 
nold, whicli were not entered in Thomas Ar- 
nold's accounts, nor allowed by the master, 
and that several claims, made by Thomas 
Arnold and allowed by the master, were 
without foundation and erroneous. Tlie 
counsel for the plaintiff made a particular 
statement of the several sums of money, 
which the plaintiff claimed should be added 
to the amount of the former decree in his 
favor, and of the new evidence to be produced 
to support his claim, and also of the several 
sums which should be deducted from the al- 
lowances made to the defendant, and of the 
new evidence to support these deductions, 
and made a call upon the defendant for the 
production of letters, accounts, &c. 

Greene, Dist. Atty., contended, for defend- 
ant, that this was not a case in which a 
bill of review could be sustained; that the 
original decree being in favor of the peti- 
tioner, and the ground, upon which a review 
of that decree was sought, being, that a less 
sum was decreed to the petitioner than he 
thought himself entitled to, the court would 
at once dismiss the petition, in accordance 
witli the rule laid down by elementary 
writers of high authority; that a bill of re- 
view would only lie in favor of the party 
against whom a decree was rendered. And 
he cited 2 IVIadd. Ch. Pr. 539; 1 Har. Ch. Pr. 
176; Ch. Cas. 51; 2 Freem. 182, 183. Further, 
that if this position, which presented a posi- 
tive bar to the gi-anting of a bUl of review 
in this case, could not be maintained, still, 
as the petitioner's daim was not one of strict 
right, but it was within the province of the 
court, as a coiu-t of equity, to reject it, what- 
ever might be its merits, if they thought that 
course, upon an examination of the circum- 
stances, the most equitable for all the par- 
ties interested, the com-t would refuse the 
petition without going into an examination 
of the character of the new facts set forth 
in it The original bill was brought by the 
petitioner at such time as best suited his own 
convenience, and -when he must be presumed 
to have been prepared to prove the allega- 
tions contained in it The original respon- 
dent answered tmder oath all interrogatories 
put to him by the petitioner, and disclosed 
aU matters relating to his accounts, about 
whicli any inquiiy was made. His accounts 
were all carefully examined and audited by 
the master, under special instructions from 
the com-t, the petitioner or his counsel at- 
tending, and being heard on any item ex- 
cepted to. A report was made to the court 
in favor of the petitioner, and a decree ren- 
dered thereon, as far back as the year 1823. 
to which no objection was made, or could be 
made, at the time of it The original re- 
spondent has since then deceased; and now, 
after the expiration of four years from tlie 
rendering of that decree, the petitioner seeks 
to review it for the purpose of increasing the 
amount awarded to him, and to that end 
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■cites in the administratrix of tlie original re- 
spondent, who must be presumed to be, and 
in fact is, entirely unacquainted with all 
the matters in controversy, and incapable of 
making such explanations ,and producing 
such evidence, as the original respondent 
<;ould readily have done were he stiU living. 
The counsel for the respondent contended, 
that, under circumstances like these, let the 
merits of the petitioner's case be what they 
might, the court would take into considera- 
tion the great hardship, which the present 
respondent would suffer, if a review were al- 
lowed, and, exercising tiat disa'etion, which 
was wisely committed to them, they would 
Teject the petition witho*ut examining the de- 
tails of it But he further contended, that, 
if the com't should think proper to go into 
an investigation of the merits of the peti- 
tioner's case, there we^-e certain weU estab- 
lished principles of equity applicable to pe- 
titions for biUs of review, to the spirit of 
which the petitioner's case must conform, or 
be could not succeed. 

1. A bill of review may be filed upon newly 
■discovered evidence, but the newly discov- 
ered evidence must be conclusive and rele- 
vant, such as a receipt, a release, &c. and 
not the mere accumulation of witnesses to a 
litigated fact And he cited 3 Johns. Ch. 
127; 3 P. Wms. 371; 2 aiadd. Ch. 536; Hardr. 
^42, 451. 

2. That the affidavit of the petitioner must 
state the nature of the new evidence, in 
•order that the comt may judge of its rele 
vancy and materiality; and must also state, 
that the new matter could not have been 
produced or used before the decree. 
■Coop. 92. 

3. That a bill of review, upon matter of 
fact, must be upon special leave of the court, 
4ind upon oath of the discovery of "new mat- 
ter or evidence, which has come to light after 
the deci'ce, and could not possibly be had or 
used at the time when the decree passed." 
^i Johns. Ch. 126; 16 Ves. 348; Coop. 91; 1 
Har. Ch. Pr. 176; 2 Madd. Ch. Pr. 520, 538; 
1 Ball & B. 142. 

4. That a bill of review may be for error 
In law apparent on the face of the -decree, 
as when an absolute decree is made against 
an infant, and cases of this kind; but not 
for an erroneous judgment The error must 
be a palpable one. 2 iladd. Oh. Pr. 538; 17 
Ves. 177; 2 Johns. Ch. 491. 

5. That exceptions to a master's report can- 
not be assigned for error upon a bill of re- 
view. 1 Har, Ch. Pr. 175. 

The counsel for the respondent then went 
into a minute examination of the particulars 
'Of the petition with reference to these prin- 
ciples, and contended that it could not be 
sustained. 

Tillinghast for plaintiff, contended, that 
the preliminary objection, presented by the 
defendant's counsel in the natm-e of a bar 
to the petition, would not be considered hy 
•file comt as entitled to much consideration; 



that one or two ancient cases only were cited 
in support of it; and that even if the cir- 
cumstances of those cases were such as to 
sanction the principle to the extent, to whicii 
it was advanced \>y the defendant's counsel, 
still it was so inconsistent with those prin- 
ciples, which, in these times of improved 
equity, regulated investigations into the rela- 
tive right of contending parties, that the 
court would not adopt it upon the authority 
of those cases alone. 

As to the second ground taken by the de- 
fendant's counsel, he contended, that this was 
not one of those cases, where the hardship 
was so entirely on the side of the defendant, 
that the court would exercise the high dis- 
cretion vested in it, of rejecting the petition 
without an examination into its merits; that 
this was a com*se, which would never be pm*- 
sued by the comt, excepting _ in exti'eme 
cases, and where the granting of a review 
would operate a great injmy to the respond- 
ent even if the issue of the case shoxild be 
in his favor; that it was to be recollected, 
that the original defendant, Thomas Arnold, 
executed very important trusts in relation to 
the estate of his brother Jonathan; that it 
was his duty to execute these trusts with all 
fidelity and uprightness, and to make a just 
and true account of his doings when called 
upon; that all the documents, relating to the 
property in question, were in his possession, 
and all the facts, which it was important to 
the present petitioner to have made known on 
the former trial, were within his knowledge, 
and it was his duty then to have stated every 
thing important to a just knowledge and fair 
decision of the case; that if, for his own 
pm-poses, and to the mjmy of the petitioner, 
he then kept back facts which, if disclosed, 
would have produced a decree more favor- 
able to the petitioner and more consonant 
with equity and justice, than the one actually 
rendered, his representatives ought not to 
deem it a hardship upon them, that when- 
ever these facts should come to the knowl- 
edge of the original plaintiff, he should seek 
a revision of the original decree. 

Tlie counsel for the petitioner then went 
into an elaborate and minute examination of 
the particulars of the case. 

Before STOKY, Ch-cuit Justice, and PIT- 
AIAN, District Judge. 

STOIIY, Circuit Justice. The present is a 
somewhat novel proceeding in this circuit; 
and I am not aware, that, in any other cir- 
cuit of the United States, any general com*se 
of practice has prevailed, which would su- 
percede the necessity of acting upon this, as 
a case of first impression, to be decided upon 
the general principles of courts of equiiy. It 
comes before the court upon a petition for 
leave to file a bill of review of a decree 
rendered in this com-t at November term, 
1823, principally upon the ground of a dis- 
covery of new matters of fact The petition 
was filed at November term, 1827, and affi- 
davits have been read in support of it 
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Counter affidavits have also been admitted 
on the otlier side, not for the pm-pose of 
investigating or ahsolutelj'^ deciding upon the 
ti'uth of the statements in the petition; but 
to present, in a more exact shape, some of 
the circumstances gi'owing out of the orig- 
inal proceedings, "which may assist the court 
in the preliminary discussion, whether leave 
ought to be granted to file the bill of re- 
view. This course, though not very com- 
mon, is, as I conceive, perfectly within 
the range of the authority of the court 
(see Livingston v. Hubbs, 3 Johns. Ch. 
124; 1 Norris v, Lre Neve, 3 Atk. 25); and 
may be indispensable for a just exercise 
of its functions, in granting or withhold- 
ing the review. If, indeed, it were doubt- 
ful, in case the bill of review should be 
allowed, whether the defendants could by 
plea or answer ti-averse the allegation in such 
bill, that the matter of fact is new, I should 
not hesitate to inquire, in the most ample 
manner, into the truth of such allegation, be- 
fore the bill was granted, in order to prevent 
gross injustice. But as every such bill of 
review must contain an allegation, that the 
matter of fact is new, it seems to me clear 
upon i)rinciple, that, as it is vital to the 
relief, it is traversable by plea or answer, and 
must be proved, if not admitted at the hear- 
ing. In Hanbm-y v. Stevens <1TS4) cited by 
Lord Redesdale,— Redesd. PI. Eq. 80 (3d Ed. 
70),— the com't is reported to have held that 
doctrine. The case of Lewellen y. Mack- 
worth, 2 Atk. 40, Barnard, Ch. 445, though 
very imperfectly, and, as I should think, in- 
accurately reported, seems to me to support 
the same conclusion. It has been relied on 
by the best text writers for that pm-pose. 
Redesd. PL Eq. (3d Ed.) 231; Coop. Eq. PI. 
305; 1 Mont. Eq. PL 335, note; Id. 336; 2 
Mont Eq. PI. 227, note 100. Lord Redesdale, 
in his original work on Equity Pleadings 
(Redesd. Eq. PL, 2d Ed. 80), stated the point, 
as one which may be doubted; but upon 
principle I cannot see, how that can well bo. 
And in the last edition (the third), revised by 
his Lordship, I find that he has questioned 
the propriety of such a doubt. Redesd.* PL 
Eq. (3d Ed.) 70. 

Before I proceed to consider the particular 
grounds of tlie present petition, it ma.v be 
well to glance at some of tlie regulations, 
which govern courts of equity in relation to 
bills of review, that we may be better en- 
abled to judge of their application to the 
courts of the United States. The ordinance 
of Lord Bacon constitutes the foundation of 
the system, and has never been departed 
from. It is as follows. "No decree shall be 
reversed, altered, or expfained, being once 
under the gi'oat seal, but upon a bill of re- 
view. And no bill of review shall be admitted, 
except it contain either error in law, appeax*- 
ing in the body of the decree, without far- 
ther examination of matters of fact, or some 
new matter, which hath arisen after the de- 
cree, and not any new proof, which might 



have been used, when the decree was made. 
Nevertheless, upon new proof that is come 
to light after the decree made, and could not 
possiblj" have been used at the time when 
the decree passed, a bill of review may bo 
gi-ounded by the special license of the com-t, 
and not otherwise." Beame, Orders Ch. L 
A bill of review, therefore, lies only, when 
the decree has been enrolled under the great 
seal in chancery. If it has not been so en- 
rolled, then for error of law apparent upon 
the decree the remedy is by a petition for a 
rehearing. Perry v. Phelips, IT "\"es. 173, 
178. But if the ground of the bill is new 
matter, discovered since the decree, then the 
remedy is by a supplemental bill in the na- 
ture of a bill of review, and a petition for 
a rehearing, which are allowed by special li- 
cense of the coui-t Redesd. Eq. PL 05 (78), SI; 
Coop. Eq. PL 88, 89, 90, 91; Beame, Orders 
Ch. 2, 3, notes; Sheffield v. Duchess of Buck- 
ingham, 1 West, 682; Mont. PL Eq. p. 330, 
e. 12; Norris t. Le Neve, 3 Atk. 20; Perry 
V. Phelips, 17 Ves. 173; Blake v. Foster, 2 
Ball & B. 457, 460. This distinction between 
a bill of review and a bill in the nature of a 
bill of review, though important in England, 
is not felt in the practice of the com-ts of the 
United States, and perhaps rarely in any of 
the state courts of equity in the Union. I 
take it to be clear, that in the coiu'ts of the 
United States all decrees as well as judg- 
ments are matters of record, and are deemed 
to be enrolled as of the term, in which they 
are passed. So that the appropriate remedy 
is by a bill of review. 

In regard to errors of law, apparent upon 
the face of the decree, the established doc- 
ti-ine is, that you cannot look into the evi- 
dence in the case in order to show the de- 
cree to be erroneous in its statement of the 
facts. That is the proper office of the court 
ui)on an appeal. But taking the facts to be, 
as they are stated to be on the face of the 
decree, j^ou must show, that the com-t have 
erred in point of law. Mellish v. Williams, 

1 Vern. IOC; Cranborne v. Delahay, 1 Freem. 
109; Combs v. Proud, 1 Ch. Cas. 54, 1 Freem. 
181; 3 Rep. Ch. 18; Hardr. 174; Perry v. 
Phelips, 17 Ves. 173; O'Brien v. Connor, 2^ 
Ball & B. 140, 154. If, therefore, the decree 
do not contain a statement of the material 
facts, on which tlie decree proceeds, it is. 
plain, tliat there can be no relief by a bill of 
review, but only by an appeal to some su- 
perior ti'ibunal. It is on this account, that 
in England decrees ai-e usually drawn up 
with a special statement of, or reference to, 
the material gi'ounds of fact for the decree. 
Combs V. Proud, 1 Ch. Cas. 54; Brend v. 
Brend, 1 Vern. 214, 2 Ch. Cas. 101; Bonham 
T. Newcomb, 1 Vern. 216; O'Brien v. Connor, 

2 Ball & B. 146, 154. In the courts of the 
United States the decrees are usually general. 
In England the decree embodies the sub- 
stance of the bill, pleadings, and answers; 
in the coiu'ts of the United States the decree 
usually contains a mere reference to the an- 
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tecedent proceedings without embodying 
them. But for the pm-pose of examining all 
errors of law, the bill, answers, and other 
proceedings are, in our practice, as much a 
part of the record before the court, as the de- 
cree itself; for it is only by a comparison with 
the former, that the coiTectness of the latter 
can be ascertained. 

In regard to new matter, there are several 
considerations deserving attention. In the 
first place the new matter must be relevant 
and material, and such as, if known, might 
probably have produced a different determi- 
nation. Bennet v. Lee, 2 Atls:. 529; O'Brien v. 
Connor, 2 Ball & B. 155; Earl of Portsmouth 
V. Lord Effingham, 1 Yes. Sr. 429. In other 
words, it must be new matter to prove what 
was before in issue, and not to prove a title 
not before in issue (Coop. Eq. PI. 91; Pat- 
terson V. Slaughter, Amb. 292; Young v. 
Keighly, 16 Ves. 348; Blake "v. Foster, 2 Ball 
& B. 451, 402); not to make a new case, but 
to estiiblish the old one. In the next place 
the new matter must have come to the knowl- 
edge of the party since the period, in which 
it could have been used in the cause at the 
original hearing. Lord Bacon's ordinance 
says in one part it must be, "after the de- 
cree:" but tiiat seems corrected by the subse- 
quent words, "and could not possibly have 
been used at the time when the decree pass- 
ed,'' which point to the period of publica- 
tion. Lord Hardwlcke is reported to have 
said, that the words of Lord Bacon are dark; 
but tliat tlie construction has been, that the 
new matter must have come to the knowl- 
edge of the party after publication passed. 
Patterson v. Slaughter, Amb. 293. The same 
doctrine was held in Norris v. Le Neve, 3 
Atk. 25, 34, and has been constantly ad- 
hered to since. A qualification of the rule 
quite as important and insti'uctive is, that 
the matter must not only be new, but that 
it must be such as that the party, by the use 
of reasonable diligence, could not have known; 
for if there be anj- laches or negligence in 
this respect, that destroj^s the title to the re- 
lief. That doctrine was expoimded and ad- 
hered to by Lord Eldon in Young v. Keighly, 
10 Ves. 348, and was acted upon by Lord 
aiannei*s in Barrington v. O'Brien, 2 Ball & 
B. 140, and Blake v. Foster, Id. 457, 461. It 
was fully recognized by Mr. Chancellor Kent, 
and received the sanction of his high authori- 
ty in Wiser v. Blackly, 2 Johns. Ch. 488, and 
BaxTOW V. Ehinelander, 3 Johns. Ch. 120. 
And in the vei-y recent case of Bingham v. 
Dav/son, 1 Jac. 243, Lord Eldon infused into 
it additional vigor. 

Upon another point there is not perhaps a 
uniformity of opinion in the authorities. I 
allude to the distinction taken in an anony- 
mous case in 2 Preem. 31, where the chan- 
cellor said, that "where a matter of fact was 
particularly in issue before the former heai'- 
ing, though you have new proof of that mat- 
ter, upon that you shall never have a bill of 
review. But where a new fact is alleged, 



that was not at the former heaiing, there it 
may be a groimd for a bill of review." Now, 
assuming that under certain circumstances 
new matter, not evidence, that is, not in is- 
sue, in the original cause, but clearly dem- 
onstrating error in the decree, may support 
a bill of review, if it is the only mode of ob- 
taining relief (see Norris v. Le Neve, 3 Atk. 
33, 35; Roberts v. Kingsly, 1 Yes. Sr. 238; 
Earl of Portsmouth v. I.(0rd Effingham, Id. 
429; Redesd. Eq. PL, Last Ed., 07; 1 Mont 
PL Eq. 332, 333; Wilson v. Webb, 2 Cox,. 3; 
Standish v. Radley, 2 Atk. 177. See, also, 
Lord Redesdale's observations in his third 
edition of his Equity Pleadings, p. 67); still 
it must be admitted, that the general rule is, 
that the new matter must be such as is 
relevant to the original case in issue. Lord 
Hai'dwiclce, in Nonis v. Le Neve, 3 Atk. 33, 
35, is reported to have admitted, that a bill 
of review might be founded upon new mat- 
ter not at all in issue in the former cause, 
which seems contrary to his opinion in Pat- 
terson, v. Slaughter, Amb. 293 (see, also. 
Young V. Keighly, 16 Yes. 34S, 354; Blake v. 
Foster, 2 Ball & B. 457, 402); or upon matter, 
which was in issue, but discovered since tho 
hearing. But the very point in 2 Freem. 31 
(if I rightly understand it), is that a newly 
discovered fact is ground for a bill; but not 
newly discovered evidence in prjoof of any 
fact already in issue. This seems to me at 
variance with Lord Bacon's ordinance, for 
it is there said, that there may be a review 
upon "new matter, which hatli arisen in time 
after the decree," and also "upon new proof, 
that bas come to light after the decree made, 
and could not possibly have been used at the 
time when the decree passed." It is al&o con- 
traiy to what Lord Hardwicke held in the 
cases cited from 3 Atk. 33, and Amb. 293. 
Lord Eldon, in Young v. Keighly, 10 Ves. 
348, 350, said: "The gi-ound (of a bill of re- 
view) is error apparent on the face of the de- 
cree, or new evidence of a fact materially 
pressing iipon tlie decree, and discovered at 
least after publication in the cause. If th& 
fact had been Icno^vn before publication, 
though some contradiction appears in the 
cases, there is no authority, that new evi- 
dence would not be sufficient ground." That 
was also the opinion of Lord Manners in 
Blalce V. Foster, 2 Ball & B. 457. Mr. Chan- 
cellor Kent, in Livingston v. Hubbs, 3 Johns. 
Ch, 124, adopted the like conclusion; and he 
seemed to think, that such new evidence must 
not be a mere accumulation of witnesses to 
the same fact; but some stringent written 
evidence or newly discovered papers. Gil- 
bert, in his Forum llomanum, p. 180, c. 10, 
leans to the same limitation, for he says, that 
in bills of review, "they can examine to noth- 
ing, that was in the original cause, unless it 
be matter happening subsequent, which was 
not before in issue, or upon matter of record 
or writing not laiown before, for if the coui*t 
should give them leave to enter into proofs 
upon the same points that were in issue, that 
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would be undGi- the same mischief as the 
■examination of witnesses after publication, 
■and an inlet into manifest perjmy." See, 
also, Bart Suit in Eq. 216 j Tovey v. Young, 
Finch, Prec. 193; Taylor v. Sharp, 3 P. Wm. 
571; Standish v. Radley. 2 Atlc. 177; Ohambei*s 
V. Greenhiil, 2 Oh. B. 66; Thomas v. Harvie's 
Heii-s, 10 Wheat [23 IT. S.] 146. There is 
much good sense in such a distinction, operat- 
ing upon the discretion ;of the court in refus- 
ing a bill of review, and I should be glad to 
linow, that it has always been adhered to. 
It is certain, that cumulative written evi- 
■dence has been admitted; and even written 
evidence to contradict the testimony of a vnt- 
ness. That was the case of Attorney Greneral 
V. Turner, Amb. 587. Willan v. Willan, 16 
Ves. 72, 88, supposes, that new testimony of 
witnesses may be admissible. If it be ad- 
missible, {upon which I am not called to de- 
<;ide,) it ought to be received with extreme 
caution, and only when it is of such a nature 
as ought to be decisive proof. There is so 
much of just reasoning in the opinion of the 
court of appeals of Kentucky on this subject, 
that I should hesitate long before I should 
act against it. See Respass v. McClanahan, 
Hai'din, 330; Head v. Head, 3 A. K., Marsh, 
121; Randolph's Ex'r t. Randolph's Ex'rs, 1 
Hen. & M. 180. 

In the next place it is most material to state, 
that the granting of such a bill of review is 
not a matter jof right, but of sound discretion 
in the court Sheffi^d v. Duchess of Buck- 
ingham, 1 "West, G82; Norris v. Le Neve, 3 
Atlv. 33; Gould t. Tancred, 2 Atk. 533. It 
may be refused, therefore, although the facts 
if admitted woidd change the decree, where 
the coui-t looking to all the circumstances, 
deems it productive of mischief to innocent 
parties, or for any other cause unadvisable. 
Bennet v. I^e, 2 Atk. 528; Wilson v. Webb, 
2 Cox, 3, and Young v. Keighly, 16 Ves. 34S, 
are sti'ong exemplifications of the principle. 
These are the principal considerations, which 
appear to me useful to be brought into view 
upon tlie present occasion. Let us now advert 
to the grounds upon which the petition is 
framed, and see how far any are applicable 
to them. The original bill was brought 
against Thomas Arnold (whose administrator 
is now before the court) for an account and 
settlement of his brother Jonathan Arnold's 
estate, upon which he had administered. The 
case is reported in Dexter v. Arnold [Case 
No. 3,853], and I refer to that for a summary 
of the proceedings and final decree. 

In preferring the present petition, the prop- 
er course of proceeding has been entirely 
mistaken. The present counsel for the peti- 
tioner is not responsible for those proceed- 
ings, they having takea place before he 
came into the cause. A petition for leave to 
file a bill of review for newly discovered 
matter should contain in itself an abstract 
of the former proceedings, the bill, answers, 
deci'ea, &c. and should then specifically state 
what the newly discovered matter is, and 



when it first came to the party's knowledge, 
and how it bears on the decree, that tiie 
court may see its relevancy and the propri- 
ety of allowing it Coop. Eq. PL 92. The 
present petition, in its original form, con- 
tained nothing of this sort, but referred to 
an accompanying bill of review, as the one, 
which it asked leave to file, and then simply 
affirmed the facts stated in it to be true. 
This was sufficiently irregular. But upon 
looking into this bill of review the grounds 
of error are stated in a very loose manner, 
and in so general a form as to be quite inad- 
missible. 

The first error assigned is in matter of 
law, and it is, that Thomas Arnold, the ad- 
ministrator, ought to have been charged with 
interest upon all sums of money, which he 
had received as administrator, because the 
said suras were used by him. The master 
in his report had declined to allow interest; 
and upon an exception taken the court con- 
firmed his report on this point. I see no rea- 
son for changing the decree on this point, 
for the reasons stated in the cause of Dex- 
ter V. Arnold [Case No. 3,853], and there is 
no pretence to say, that there is any such 
proof of the use of the money in the report of 
the master, as justifies a different conclusion. 
There is no error in this respect apparent on 
the face of the master's report, or the de- 
cree. The allowance or disallowance of in- 
terest rests very much upon circumstances, 
and slight errors in this respect are not al- 
ways held fatal. See Gould t. Tancred, 2 
Atk. 533. There is no error apparent, there- 
fore, on which a review ought to be granted. 

The next ground assigned is, that Thomas 
Arnold did receive large sums of money and 
other property, which he has not accounted 
for before the master, and for which he 
ought to account; and that since the decree, 
the petitioner hath discovered new and fur- 
ther evidence in relation thereto, which 
would have materially changed the report 
of the master and the decree. The petition 
does not state what the new evidence is, nor 
when discovered, and it is quite too vague 
for any order of the court. The bill then 
proceeds, very irregularly, to require, that 
the administrator of Thomas Arnold should 
answer certain interrogatories as to the car- 
goes of the ship Friendship. It then states, 
that Thomas Arnold received six shares in 
the Tennessee Land Company; and that he 
received 8,000 dollars on a policy of insur- 
ance on the brig Friendship; and that he 
received large consignments of property from 
Vincent Gray in Cuba in bills of exchange, 
&c. belonging to Jonathan's estate; and 
finally, that he received divers other large 
sums of money as agent of Jonathan, Now, 
it must be manifest, that upon allegations so 
general and indistinct no bill of review 
would lie. Here is no assertion of newly 
discovered evidence to maintain one. Such a 
bill, so framed, ought never to be allowed by 
a court acting upon the correct principles 
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of cliancery jurisdiction. Afterwards, an 
amendment of this bill of review was filed, 
containing more distinct specifications of 
new matter, most of which, however, as I 
shall have occasion to notice hereafter, are 
open to the same objections as those already 
stated. But the radical objection to both 
bills is, that they are improperly introduced 
into the cause at all. A bill of review can 
only be filed after it is allowed by the court, 
and upon the very grounds allowed by the 
court The preliminary application by peti- 
tion to file it should state the new matters 
shortly, distinctly, and exactly, so that the 
com*t may see how it presses on the origi- 
nal cause; and it is not permissible to load 
it with charges and allegations, as in an 
original seeking bill in equity. In the sense 
of a court of chancery there is not before 
this court any sufficient petition, upon which 
it can act But as the proceeding is a novel- 
ty in this circuit, much indulgence ought to 
be allowed to the origuial counsel in the 
cause (for the present counsel is not at all 
chargeable) for irregularities of this nature, 
upon the first presentation of the practice. I 
advert to the posture of the cause, therefore, 
not so much with an intention to subject it 
to close criticism, as for the purpose of de- 
claring, that, even if I could gather from the 
papers, that there is matter, upon which a 
bill of review would lie, it is not before the 
court in such a shape, that the court could 
judicially pass an order of allowance. 

The case has, however, been argued, and 
with great ability, upon its merits; and waiv- 
ing for the present any farther refei'ence 
to the form of tlie proceedings, I wiE proceed 
to the consideration of the points made at 
the bar. The first point is one made by 
the defendant, and being preliminary in its 
nature, must be disposed of before the plain- 
tiff can be farthei* heard. It is said to be a 
rule in equity, that where a party has less 
decreed to him than he thinlcs himself en- 
titled to, he cannot bring a bill of review; 
for that lies only in favor of a party against 
whom there is a decree. For this the opin- 
ion of elementary writers (2 Madd. Gh. Pr. 
412; 1 Har. Ch. Pr. 86), and the case of 
Glover v. Portington, Freem. 1S3, 2 Eg. 
cas. Abr. 174, is cited. The case, as here 
reported, certainly supports the doctrine. 
But it appears to me, that, if tlie doctrine is 
correct, it is so only in cases, where there is 
no error apparent on the face of the decree, 
and no newly discovered matter to support a 
bill of review, for then the proper remedy is 
by appeal. If there be no such remedy by 
appeal, but only by bill of review, it would 
be strange, if a material eiTor could not be 
redressed upon such a bill by the party to 
AVhom it had been injurious; that if a man 
had 10,000 doUars due him, and had a decree 
for '100 dollars he was conclusively bound 
by an error of the com't The decision, re- 
ported in Freem. 182, was made by the 
master of the rolls, who allowed the demm*- 



rer; but from the report of the same case in 
1 Oh. Cas. 51, it appears that it was afterwards 
reheard before the lord chancellor and Baron 
Rainsford; and the demurrer was overruled. 
See same case cited Com. Dig. "Chancery,"' 
G, to the same effect So that the final de- 
cision was against the doctrine for which it 
is now cited. And Lord Nottingham, a few 
years afterwards, in Vandebende v. Leving- 
ston, 3 Swanst 625, resolved, that the plain- 
tiff may have a bill of review to review a 
decree made for himself, if it be less bene- 
ficial to him than in truth it ought to have 
been. We may then dismiss this objection. 

We may now advance to the examination 
of the points made by the petitioner in sup- 
port of his petition for a review, assuming 
that the amended bill of review is to be re- 
ceived, pro hoc vice, as such a petition. I 
have ah-eady stated, that it is utterly defect- 
ive in the essential ingredients of such a 
petition, * in not stating with exactness the 
nature of the new evidence, and when it 
was first discovered. It is not sufficient to 
say, that the petitioner expects to prove error 
in this or that respect: or that he has dis- 
covered evidence, which he hopes will estab- 
lish, this or that fact But he must state the 
exact natm-e and form of the evidence it- 
self, and when discovered. If written evi- 
dence, it must be stated, and its direct bear- 
ing shown. If of witnesses, what facts the 
witnesses will prove; and when the party 
first Imew the nature of their testimony. It 
is impossible otherwise for the com't to judge, 
whether the evidence is decisive, or is mei-ely 
presumptive or cumulative; whether it goes 
vitally to the case, and -lisproves it, or only 
lets in some new matter, confirmatory or 
explanatory of the ti-ansactions in the former 
decree. The party must go farther, and 
establish, that he could not, by reasonable 
diligence before the decree, have procured the 
evidence. Now, in every one of these par- 
ticulars, the amended bUl, quasi a petition, is 
exti-emely deficient I have looked it over 
carefully, and cannot find, that it points out 
a single written paper, which disproves tho 
original case, or names a single witness, 
whose testimony, if admitted, would over- 
turn it It deals altogether in general al- 
legations, that certain things are expected 
to be proved; and, like an original biU, pro- 
ceeds to ask a discovery from the defend- 
ant of letters and papers in her possession as 
administi-ator, relative thereto. There are 
indeed, in the accompanying affidavits, some 
papers produced and relied on; but they can- 
not supply the defects of the original petition. 

1. The first charge is in effect, that Thomas 
Arnold, as administrator of Jonathan Arnold, 
received certain property from Vincent Gray 
in Cuba, belonging to Jonathan's estate, 
which he has never inventoried or accoimted 
for. The specifications under this head are: 
(1) The receipt of 40 boxes of sugar, upon 
which charges were paid out of Jonathan's 
estate, amounting to $190: (2) The remit- 
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timce of a bill to Thomas Arnold, drawn by 
Andrew Davis on William Davis, Philadel- 
phia, for $1222: (3) The receipt by Captain 
ilathewson of $500. All these ti'ansactious 
took place in the year ISOS, Jonathan having 
■died in June, 1807. Now, the original bill 
chai-ged a partnership between Jonathan 
and Thomas, and asked for an account and 
settlement of the partnei-ship concerns, as 
well as of the administration. After the 
answer it was referred to a master to take the 
Accounts, and he made a report accordingly, 
afler hearing the parties manj"- times. Tn 
the hearing before the master, the accounts 
with Vincent Gray were in controversy be- 
tween the parties, and Thomas Arnold was 
interrogated as to the whole subject, and 
made his disclosures. So that the existence 
•of an account with Gray, and the dispute, as 
to the receipts from him on account of 
Jonathan's estate, was matter of examina- 
tion before the master. There is no pretehce, 
that the residence of Gray was not well 
known; or that the plaintiff could not at that 
time, by reasonable dihgence, have obtained 
iiis testimony, if he had desired it. He does 
not show, that he made anj' effort to obtain 
it; and if he had, the very papers now pro- 
duced would have been obtained. What 
then is the posture of the case? The plain- 
tiff goes on to a decree without seeking for 
evidence, though witliin his reach, and con- 
tents himself with such explanations as the 
defendant then gave; and now, after the 
I'lpse of several years, the defendant being 
dead, asks this court to grant him a bill of 
review for errors in the account, which 
ordinary diligence would have rectified at 
that very time. If such a course should be al- 
lowed, it would furni.sh a perfect immunitj' 
for the grossest negligence. According to 
my understanding of the principles, upon 
which bills of review are gi*anted, this court, 
under such circumstances, is not at liberty to 
grant it. In Bingham v. Dawson, 1 Jac. 243, 
Lord Eldon refused to allow a bill of review 
under far less cogent circumstances, deeming 
it a most mischievous practice; and Mr. 
Chancellor Kent acted most deliberately to 
the same effect in Ilvingston v. Hubbs, 3 
Johns. Ch. 12-1. 

But as to the matter of fact; Mr. Gray's 
letters show, that the 40 boxes of sugar be- 
longed to Thomas Arnold, and not to Jona- 
tlian Arnold, thus establishing the incorrect- 
ness of this part of the petitioner's case, and 
leaving only tlie $190 in his favour. Then, 
as to tlie bill on Davis; Tliomas Ai'nold, on 
his examination before the master, expressly 
stated, that it had never been paid, Davis 
being insolvent And there is not a tittle of 
new evidence, now offered, to show that he 
did receive it. It is therefore a mere effort 
to rehear the original cause on this point. 
Then, as to the 500 dollars received by Alath- 
ewson. In tlie report 270 doUai-s is credited 
to .Tonathan's estate on this account; and the 
only question is, whether the remaining 230 



dollars ought to have been credited. Sir. 
(Jray, in his letters, (whidi, by the by, are 
mere statements now made, and not origi- 
nals written at the time of the transactions, 
and are not sworn to by him,) does not pre- 
tend to any absolute certainty'', as to the par- 
ties to whom the money belonged. He says 
in that of the 14tli of April, 182U, that he 
had received of De La Motte $1,984, pai't of 
which he remitted to Thomas Ai-nold by the 
bill drawn on Davis. He did not then rec- 
ollect how, or when, the balance was remit- 
ted. In his letter of the 14th of April, 1827, 
he states, that on examining his old accounts, 
&c. he finds, that he passed to the credit of 
the ship Tyre, Mathewson, master, for ac- 
count of Thomas Arnold, in July 1808, .?230, 
and in September of the same year, $270, in 
all 500 dollars; and he presumes, that this 
was the balance then collected. In his letter 
of the 27th of FebruaiT, 1828, he adds, that 
the money, collected of De La Motte, belong- 
ed to Jonathan Arnold, and tliat the bill on 
Davis, the .?500, the $190, and his commis- 
sions, made np the whole sum. Such is the 
exi)lanation given by Mr. Gray, at the dis- 
tance of 20 years after tlie original ti-ansac- 
tions; and it is too much to say, that his rec- 
ollections, after such a length of time, ought 
to overturn the solemn proceedings before 
the master. It is, at best, testimony only of 
a presumptive character, cumulative in its 
nature, to a litigated fact, and, if admissible 
at all, as a ground for a review, is open to 
the suggestion of possible mistake. But it 
does so happen, that there is before tlie court 
a letter of Mr. Gray to Thomas Arnold, writ- 
ten on the 12th of April, 1808, (and which, 
there is much reason to believe, was, among 
otlier papers from him, laid before the mas- 
ter upon the hearing,) which may fairly lead 
to the belief, that Gray is now mistaken in 
supposing, that the money belonged exclu- 
sively to Jonathan Arnold. That letter be- 
gins by saying, "I have liquidated your ac- 
counts with Don Pablo De Motta, and taken 
the acceptance on the widow P. & H. for the 
balance due, &c. for 2,088' dollars 3^." It 
then goes on to state, that Mr. Barker, of 
Charleston, has requested him to pay into his 
hands the money received from De La Motte, 
which he declined. It then adds, "On exami- 
nation of the accounts, if any thing should 
appear to be due to Mr. Barker over and 
above the 1,000 dollai-s heretofore received, I 
will remit it to him, or pay it into the hands 
of Mr. Bower. However, as you know bet- 
ter than I do, what sum ought to be paid 
to Mr. Barker, I wish you to settle the amount 
with him." If any thing is clear, from this 
language, it is, that Mr. Barker had, or was 
supposed to have, an interest in tliis vei-y 
fund, and that Thomas Arnold was called 
upon to discharge it And the first words in 
the letter, "your accounts," seem to indicate, 
that Thomas Ai'nold also might have a per- 
sonal interest in the fund. If Mr. Barker 
had an interest, what proof is there, that it 
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did not amount to the 230 dollars, now souglit 
to toe credited in Jonatlian's account? After 
tliis, wliat safe reliance can be placed upon 
Mr. Gray's recollection as to the $190 being 
paid out of tlie funds of Jonathan Ai-nold in 
his hands? It is certain, that, at that very 
time, he was collecting money for Thomas 
Ai-nold. ' The l6tter of instructions to Math- 
ewson, in ISOS, shows, tliat money was to 
be collected on the personal account of Thom- 
as Arnold, as well as on account of Jonathan 
Arnold's estate. And Sir. Gray is certainly 
mistaken in supposing it was credited to the 
brig Tjre; for it was credited to the brig 
Perseverance. I do not mean to cast the slight- 
est imputation upon this gentleman's credit. 
I do not doubt, that he relates the ti-ansac- 
tions, as he now supposes them to have been. 
But with the most perfect respect for his 
veracity, it is not too much to say, that, af t- 
•er such a length of time, no court would be 
safe to grant a bill of i-eview upon such 
proofs, at once inconclusive and unsatisfac- 
tory. It is to be remembered, that the case 
■stands here very differently from what it 
would on an original bill. Here, the onus 
probandi is on the petitioner to establish the 
■orror, and it must be proved by newly dis- 
covered evidence or facts, to entitle him to 
-a review. Great reUance has been placed, at 
the argument, upon Moore v. Sloore, 2 Ves. 
Sr. 590, as a case of relief founded upon 
:analogoiis principles. Without doubt, if a 
substantial error is ^conclusively ascertained 
by newly discovered evidence, that fm-nishes 
■a gi'ound for a review. But that case was 
not like the present There John Moore was 
made a party to a bill for an accoimt, as 
one of the executors of G. M.; and the plain- 
tiffs insisted, that he acted as executor. That 
was not proved; and therefore he was not de- 
•Kireed to account as executor, and he refused 
to account Aftei'wards it was discovered, 
that he had received £2,500 mortgage money 
'Of tiie testator's estate. Lord Hardwicke 
thought this was proper matter of review; 
and that Moore ought to have disclosed the 
fact on his original answer, altliough he had 
uot acted generally as executor. Now, there 
was nothing in this case to put the plaintiffs 
upon any inquiry as to any mortgage. They 
.rasked for an account generally of the testa- 
tor's estate from his executors, in order to 
have a decree for their legacies. It would 
have been different if the very mortgage had 
been in controversy between the parties, and 
brought out upon the account. 

2. The ne:it charge is, that in the account 
settled on the 31st of March, 1801, between 
'Thomas Arnold and Jonathan Ai-nold, there 
was debited an item for one half of the 
px-emium on the schoonei' I?ame,"on her voj-- 
age home, of 180 dollars and 12 dollars in- 
terest in all 192 dollars; which it is now said 
is erroneous, because no such insurance was 
made or premium paid, the vessel and her 
cargo being then insured out 4nd home, by 
-the Providence Insm-ance Company, for more 



than the value of both. One of the charges, 
in the original bill, was of erx'ors in the settle- 
ment of this very account; and upon the 
hearing, the court decreed, that the accoimt 
should stand, subject to any surcharge and 
falsification by the plaintiff. Of course, this 
item was open for contestation before the 
master. It was confirmed, as to this item, 
by the master; and if the court now reviews 
it, it undertakes, after a lapse of 28 years 
and the death of both pai-ties, to open a 
settled account upon a mere presumption of 
mistake, founded upon a very imperfect 
knowledge of the real cu'cumstances, Thom- 
as Arnold was liable to examination before 
the master for e^'ery item in his accoimt. He 
might have been inquired of, as to the facts, 
where the insurance was made, and when 
the premium was paid; and as to aU other 
material circumstances. The petitioner 
waived such inquiry in the very case, in 
which he was keenly on the scent to discover 
eiTors. It does not appear that he made any 
inquh-y, or was misled by anj-- attempted 
misrepresentation or concealment on this 
head. If he then used no reasonable dili- 
gence in the matter, then before him, it must 
be a strong case to justify an interposition 
of the court now in his favour. 

But what is the newly discovered evidence 
to falsify the item? It now appears, that 
by a policy underwritten on the 24th of July, 
1800, by the Providence Insm-anee Company; 
Thomas Arnold for Jonathan Arnold, Barker 
& Lord, and James Schmeibar, caused in- 
surance to be" made of 9,000 dollars on the 
schooner Fame and cargo, viz. 7,000 dollai's 
on the cargo, and 2,000 dollars on the vessel, 
from Charleston to' Martinico, at and from 
thence to any one port in the United States, 
at a premium of 17 per cent.; with liberty to 
proceed from Martinico to any other port or 
ports in the West Indies, by adding three per 
cent for every English windward port, and 
five per cent for every other port Upon 
the back of the oflice copy of the policy is 
the following indorsement "October 20. 
Received information of her safe arrival at 
Charleston; touched at Trinidad and St 
Thomas; for which add 8 per cent, to the 
premium. Eetm-n 9 per cent on $ de- 
ficiency of cai'go from St. Thomas." This 
indorsement was doubtless made by the 
proper officer of the insm-ance company; but 
what settlement was actually made does not 
appear by any competent evidence. It ap- 
pears, however, from William Holroyd's 
papers, that Barker & Lord were charged in 
settiement by Thomas Ai-nold with one half 
of the premium of the cargo of the Fame, 
$9SG.48; and the other half of the premium 
on the same cargo, viz. §980.48, was charged 
to Jonathan Arnold, in tlie above account, 
settled in March, 1801. It is impossible, I 
tliink, from such facts alone, to ascertain, 
whether the charge of the 192 dollars for 
premium on the vessel home was correct or 
not; non constat, that there might not have 
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been anotlier policy on wliicli it was paid. 
Tlie very terms of the charge suppose it 
to be a premium, not for the whole voy- 
age, but for the return voyage only. Be- 
sides, it does not appear from this policy, or 
the othei- papers, that Barker & Lord had 
any interest in the vessel. The charge 
against them is for premium on cargo only; 
and if they had had any interest in the vessd, 
and the sum charged included both, it would 
probably have been mentioned- The vei'y 
circumstance, that there is a distinct charge 
of the premium on the vessel, following that 
of the cargo, which is stated to be settled 
with William Hoh'oyd, in the account of 
March, 1801, is strong presumptive proof, 
that Jonathan Ai'nold was the sole owner of 
the vessel. And this is quite compatible 
with the terms of the policy of insiurance. 
And, after all, the conjecture of the coimsel 
may be well founded, that the settlement 
under the policy, whatever it was, was by 
compromise. Who can say, after such a 
length of time, when the transactions are 
involved in so much obsem-ity, that he now 
understands them better than the parties did 
at the time, when they were fresh in their 
minds, and were settled in their accounts? 
There would be, as I tlnnli, much rashness in 
such an assertion. But, supposing there 
might be some doubt, is that a ground for 
unravelling an intricate, settled account, af- 
ter such a lapse of time? Was there ever a 
bill of review maintained imder such cir- 
cumstances, especially, when a prior decree 
had given the party leave to' sm'charge and 
falsify? In short, can it be endured, that a 
bill of review should be allowed, but upon 
proofs, which standing' alone, would over- 
turn the deci'ee, and would be conclusive on 
the point? Ought they not to be direct, 
plain, unequivocal? 

The next item is a supposed error in the 
account settled in March, 1801, whei-e Jona- 
than Arnold is charged with the payment of 
$2,267.82, principal and interest on his note 
to Joseph Rogers. It is now said, that by 
newly discovered evidence the petitioner can 
show, that only §1,693.95 was ta fact paid on 
tliat account; and for the payment of this, 
Thomas Ai-nold had, in 1798, bills, the prop- 
erty of Jonathan, to the value of £800 ster- 
ling, which he had used and enjoyed the in- 
terest of. Many of the remarks already 
made apply with increased force to this item. 
In the first place, there is a settled adaiowl- 
edgment between the parties, that the sum is 
right, and the note was paid. In the next 
place, as to the bills of exchange. They 
are duly credited and admitted in the same 
account, as correctly applied. How then can 
we say, that they were used differently from 
what the parties intended? There is no new 
evidence, as to these biUs; and they were in- 
cluded in the report of the master. But 
what is the new evidence now suggested as 
to the item of §2.267.82? It is simply this, 
air, William Holroyd was agent of some 



sort for Rogers, (we do not know how far,) 
and in his books (for he is dead) there are 
now found two credits to Joseph Rogers, one, 
under date of October 5, 1799, of §600, "re- 
ceived from Thomas Arnold in part of Jona- 
than Arnold's note;" the otiier under date of 
November 9, of the same year, of "amount 
of Thomas Arnold's note, §1,100, deduct dis- 
count, §6.05, viz. §1,093.95," making together 
the amount of §1,693.95. No other credits- 
appeal* on Holroyd's books. Rogers is also 
dead, and in his books no other credits can 
be found in his accounts with Holroyd; and 
what is curious enough, the credit of §600 is 
stated to be "cash in part of T. Arnold's 
note," and not of Jonathan's. And in Rog- 
ers's cash account even the whole of these" 
sums is not credited. ^^Iiat then is the plain 
amount of this evidence? not, that Thomas 
Arnold never paid ttie sum of §2,267.82 on 
Jonathan's note; but that the payments can 
not be distinctly traced, at this distance of 
time, in either Holroyd's or Rogers's books. 
And suppose they cannot Is a settled ac- 
count to be opened, because thh-d persons, to- 
whom payments have been made, omit to 
keep correct books, or enter full credits? Is 
their omission to prejudice the rights of 
others; and to overturn the deliberate settle- 
ments of parties? Are we to indulge in pro- 
sumptions, that the parties did not know 
their own concerns, and that there has been 
fraud or mistake, because we cannot now 
ti-ace back the origin of payments acknowl- 
edged by them? What proof have we, that 
the sums stated in these books were pay- 
ments on account of the very note charged 
in the settlement? The payment of $1,093.95 
pm-ports to be on Thomas's note; how can 
we say, that it was on Jonathan's? The 
court is, then, called upon to re-examine th's 
account upon mere surmises and conjectmres; 
and the petitioner now demands, that the- 
original note of Jonathan should be proved 
to verify the payment, exactly as if this were 
an original bill for an accoimt, and a discov- 
ery. The original bill sought to set aside 
the settled accounts; leave was given to 
surchai'ge and falsify; and after a decree 
confirming the account, a discovery is sought 
upon new evidence of the loosest textm-e, 
and most inconclusive natm'e. The evi- 
dence, such as it is, was open to the plaintiff 
at the original hearing, if he had chosen to 
look for it, and by reasonable diligence it 
might then have been obtained, as well as 
now. If it had been obtained, I think it 
would have come to nothing. But as a 
foundation of a bill of review it is wholly 
inadmissible. I observe too, that the master 
states, that this very item was in controversy 
before him; and that Holroyd's books were 
examined for the pm-pose of explaining one 
or more payments to Rogers by Thomas Ar- 
nold on Jonathan's account. 

The next item is, that there was an insur- 
ance at Malaga, of §8,000, on the brig Friend- 
ship's cargo, from that port to the Mediter- 
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ranean and Iiome; tliat she was captured in 
1797 on the voyage home; and that one half 
of this cargo belonged to Jonathan, and there- 
fore half of the insurance ought to be credited 
to him. Now, this very item was not only in 
controversy before the master, as he states, 
but it was made the subject of a special intei*- 
rogatory in the original bill, and a discovery 
prayed. Thomas Arnold, in his answer, ex- 
pressly stated, that he had no knowledge of 
any insm-ance at Malaga; but had been in- 
formed, that there had been a policy there 
procm-ed by Captain Proud (the master), on 
the cargo from Malaga to Genoa only; and as 
that risk terminated without loss, and the ves- 
sel was captured afterwards on her voyage 
home, he never received any thing on that in- 
sm'ance. Here, then, the petitioner was 
bound to use reasonable diligence, if he did 
not choose to rely upon the statement in the 
defendant's answer, and subsequent examina- 
tion before the master. But he never sent to 
Malaga; and never made any search for Oap- 
tiin Proud or his papers. Captain Proud Is 
now dead. There is not now the slightest 
proof, that any money ever was received iron, 
the insurance in Malaga. The petitioner now 
calls upon the other pai'iy for a discovery, 
exactly as he did in the original bill; not be- 
cause any new fact has come to his knowl- 
edge since the dea*ee; but because he has 
now discovered an old letter, unsigned and 
unfinished, in the handwriting of Captain 
Proud, (which does not appear ever to have 
been sent to the owners,) in which a sugges- 
tion is foxmd about insurance made, or to be 
made by him, on cocoa (part of the cargo), up 
the Straits, and advising the owners to pro^ 
cm-e insurance on the vessel from Malaga 
home. The letter is exceedingly obscure in 
its terms, and it is utterly impossible to ascer- 
tain, what were the precise terms or nature 
of the insm-ance; though I should conjecture 
from its language, that it was limited to the 
cargo from jMalaga to Genoa. If so, it stands 
completely in harmony with the original an- 
swer, and supports it But if it were other- 
wise; what ground is here laid for a review? 
The papei", if newly discovered, is not evi- 
dence; and it establishes no receipt of any 
money by Thomas Arnold on the insurance, 
which is the material fact A bill of review 
is not a bill for a discovery; but a bill found- 
ed upon a discovery already made of evidence 
material and decisive to the issue. 

The next charge is, that in the master's re- 
port an allowance is made for a note of Jona- 
than Arnold to Mintm*n & Ohamplin, indorsed 
by Thomas Arnold, and by him paid to Jo- 
seph Jenkins, viz. §824.12^; whgreas Min- 
tm*n & Champlin had received 32 bags of 
pimento belonging to Jonathan, and had sold 
the same for $253, and applied the proceeds 
towards the discOiarge of the same note. It 
is sufficient to say, that there is no proof to 
this effect; nor any newly discovered evi- 
dence offered to support the statement No 
reason is pretended, why Mintm-n & Champ- 
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lin's accounts were not investigated at the 
original hearing. 

The next charge is, as to the Tennessee 
Land Company shares, owned by Jonathan 
Arnold, the proceeds of which have been re- 
ceived by Thomas Arnold. The whole num- 
ber owned by Jonathan was fifteen; Thomas 
accounted before the master for nine shavos, 
as all received by him. The petitioner had 
the most ample means, by a search in the 
proper public office at Washington, to have 
ascertained the whole amount received by 
Thomas on the shares, if he had used any dil- 
igence. The case, therefore, falls precisely 
within the doctrine of Lord Eldon in Bingr 
ham V. Dawson, 1 Jac. 243. But the receipt, 
now produced from the public records at 
Washington, signed by Samuel Dexter, satis- 
factorily establishes, that Jonathan had long 
before sold the six shares, now in contro- 
vei-sy, to Dexter. And that was the very ex- 
planation asserted before tlie master by 
Thomas Arnold. There is not a shadow of 
proof, that he ever received on these shares 
any money, which he has not accounted for. 
I pass over the next charge, which respects 
the £100 note, included in the mortgage on the 
Paget farm. It was disposed of upon an ex- 
ception of the plaintiff in the former decree, 
which is reported in Dexter v. Arnold [Case 
No. 3,855]. No new evidence on this point is 
pretended. The next item is for an allowance 
made out of Jonathan's estate in the master's 
repoi-t of the sum of §4,800 and upwards, due 
from Jonathan's estate to the estate of Wel- 
come Arnold, and secm-ed by a mortgage giv- 
en by Jonathan to Thomas Ai-nold, as admin- 
istrator of Welcome, and which was allowed 
him upon his agreeing to cancel the mortgage, 
which he has not done, but refused ever after- 
wards to do. The mortgage appears to have 
been given to Samuel G. Arnold, as attorney 
of Thomas Arnold and Patience Ai'nold, ad- 
ministrators of Welcome Arnold. I agree, 
that it was the duty of Thomas Arnold to 
procure a cancellation of that mortgage after 
the credit was allowed, whether he made an 
express promise to do so, or not If he had 
a right of retainer, as administrator on both 
estates, he had a right to the a-edit allowed in 
settling the account It was not matter of 
exception, at that time, that it was done; and 
it furnishes no groimd of review now. The 
proper remedy is by an original bill to com 
pel satisfaction to be entered on the mort- 
gage, and a re-delivery or cancellation of it. 
To such a biU the administi'atrix of Thomas 
Arnold might be properly made a party, at 
least for the pm'pose of compelling an appli- 
cation, or re-payment of the sum credited, if 
the mortgage deed is not canceled, and the 
credit has not been ah*eady made to Wel- 
come's estate. If such a suit should be "un- 
productive, I do not mean to say, that there 
might not be circumstances, upon which this 
court might give leave for a biU of review, in 
order, that the credit might be struck out if 
Jonathan's estate were to sustain a real in- 
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jury, as if possossion imder the mortgage was 
insisted upon, and held at law under the 
mortgage. At present I do no more than say, 
that the matter now presented fm'nishes no 
such gi'ouud. 

I have tliiis goue over all the principal 
grounds for the bill of review, supposing 
them to be before the com't with all due dis- 
tinctness and particularity, and in. a shape 
regular and tangible. If 1 had more leisure 
I might comment, somewhat more at large, 
upon the principles applicable to this subject. 
But it being my deliberate judgment, that the 
case is not a fit one for a review, I content 
myself witli ordering, that the petition be 
dismissed witli costs. 

The district judge concurs in this opinion, 
and therefore let the petition be accordingly' 
dismissed. 



Case No. 3,857. 

DEXTER et al. v. ARNOLD et al. 

[1 Sumn. 109.] ' 

Circuit Court, D. Rhode Island. June Term, 

1831. 

Rkdrmptiox of MoitTGVGKs — LapseofTimk — Ac- 
KXo\vi>enGMKNT — Bii.1. TO Redef.m — Pauties — 
PEiisoN.vi/ Repuesextatives and Beneficia- 

HIES OF TlilST. 

1. Tlie chTumstances under which a mortgage 
is rf(leeinal>le. 

2. Twenty years' undisturbed possession, 
without any admission of liolding imder the 
mortgage, or treating it as a mortgage during 
that i^eriod, is a bar to a bill to redeem. But iE 
within that period, there be any account or sol- 
emu aeknowlcdgiuent of the mortgage, as sul)- 
sistiiig, it is otlxerwise. See Dexter v. Arnold 
[Case No. 3,8r.9J. 

[Cited in Slicor v. Bank of Pittsburg, 16 
How. (57 U. S.) 579.] 

3. An acknowledgment by the mortgagee in 
liis answer to a bill in equity between other par- 
ties, that it remains a mortgage, is a suliieient 
jicknowledgment to allow a redemption. 

4. To a bill to redeem, the lieirs of the raort- 
sagee. as well as his personal representative, 
are ordinarily necessary parties. 

5. Quaere, in what cases they may be dis- 
pensed with. 

0. If the mortgagee has never taken posses- 
sion dunng Ills lifetime, the mortgage belongs in 
Rhode Island to his personal representative, and 
the heirs need not be made parties to a bill to 
redeem. 

7. Cestiiis que tru.<it under mortgagor (-annot 
ordinarily redeem. The trustees must be made 
parties, and a reason shown, why they are not 
plaintiffs. 

8. If a mortgage be of different parcels of 
land, some of which have been sold by the mort- 
gagee absolutely, and others remain in his pos- 
session; and the right to redeem, as to the pur- 
chasers, is gone l)y lapse of time, this does not 
bar tlie remedy against the mortga<,'or. if oth- 
erwise well founded. 

9. Acknowledgments of the mortgagee after . 
sale do not affe<-t or l)ind tlie i>urchasers, who 
are such bona fide and without actual notice of 
tlie mortgage. 
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10. Quaere, if a bill in equity can be main- 
tained to redeem, where part only of the heirs 
of the mortgagee are before the court. 

This was a bill in equity, brought by the 
plaintiffs [Edward Dexter, Jr., and others] at 
the June term of tliis com*t in 1828, to re- 
deem a mortgage given many yeai"s ago. and 
it sought an accomit and other relief, accord- 
ing to the common course- in bills of this 
narare. The mortgage was made by one 
Jonathan Ai*nold, (who was then tlie owner 
in fee,) on the 13th of February, 1800, to 
one Thomas Ai-uold, in fee conditioned for 
the payment of sixteen hundi'ed dollars and 
interest on or before the 20th day of January, 
1801. The mortgage embraced one part of a 
lot. and the stores thereon, situate on tlie 
west side of the Maiu street in Providence; 
and of one third (in fact he was owner of but 
one sixth) pai't of three other lots, at Fox's 
Point in said Providence. Jonathan Arnold, 
the mortgagor, died in October, ISOG. with- 
out issue, being at tliat time insolvent and 
leaving several persons his heirs, and among 
others Marcy Dexter, under whom tJie de- 
fendants claim, in the manner which will be 
hereafter stated. Administration upon his 
estate was taken by Thonnis Arnold, the 
mortgagee, who entered into possession of the 
premises immediately on. or soon after, the 
execution of the mortgage, and confinu(Hl 
in possession thereof until he sold the Fox 
Point lots in December, 1810; and the gran- 
tees and those claiming under them have 
ever since been in posse»siou under that sale. 
Of the remainder of the mortgaged {iremises, 
viz.. the j\Iaiu street lot the mortgagee con- 
tinued in possession until his death, in Octo- 
ber, 1826. At his death he left as his heirs, 
Thomas Ai-nold, who soon afterwards took 
administi'ation upon his estate, and as such 
is made defendant in the cause, and James 
Ai'iiold. (a citizen of Massachusetts,) who is 
not made a psa-ty to the bill, because the bill 
alleges him to be resident out of the jmisdic- 
tiou of the com't. Marcy Dexter died on the 
4th of September, 1817, and by her last will 
and testament devised as follows: "All the 
remainder of my estate or property of every 
kind and natiu-e, (which included lier inter- 
est in the mortgaged premises,) I give to my 
sons, Stephen Dexter and Edwai'd Dexter, in 
ti'ust for the use, maintenance, and support 
of my daughter, Susannah Dexter, in a com- 
fortable manner during her natm-al life; and 
if there shall be any of my property remain- 
ing after supporting my daughter, Susannah 
Dexter, as aforesaid, my will is, and I do 
hereby give and order the same to be paid, 
one half to cthe children of the said Stephtm, 
and the other half to the children of tlie said 
Edward, that may be then living, by my 
tiiistees aforesaid, share and share alike." 
And in the same will the testatrix nominated 
the said Stephen and Edward her executors, 
who accepted the ti'ust, and were qualified ac- 
cording to law. In September, 1820, Susan- 
nah Dexter died intestate and without is- 
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sue. The plaintiffs are the childi-en of the 
trustees and are designated as the idtinuito 
cestuis que trust under the will. 

J. L. Tillinghast, for plaintiffs. 

R. W. Greene, Dist Atty., for defendants. 

STOKY, Circuit Justice. This case has 
been very elaborately ai-gued at the bar; 
but the view, which is taken of it by the 
court, does not require all the points and ar- 
guments to be brought into the reasoning, on 
AVhich the decision is founded. 

It appears to us very cleiu*, that the trus 
tees under the will were invested with the 
legal estate, and consequently they are the 
proper parties to file a bill to redeem. See 
1 Pow. Mortg., by Coventiy, with Rand's 
Notes, 331, 332; Grant v. Duane, 9 Johns. 
591. It does not appear from the bill, that 
the plaintiffs are really entitled to any thing 
under the will; for it is not alleged that any 
thing would or did remain after satisfying 
the prior ti-ust in favor of Susannali Dexter. 
If it did, sUU tlie trustees being owners of the 
legal estate, ai-e solely entitled to redeem, un- 
less they have refused to redeem, or have col- 
luded with the mortgagee, or some other im- 
pediment is shown to the redemption on their 
part. The bill ought to have contained spe- 
cific allegations on this head, staling a case, 
which would establish a residuary interest 
in the plaintiffs, and a ground for their 
daim to redeem, instead of the trustees. No 
such allegations are found in the bill; and on 
this aceoimt it is in its present shape fatally 
defective. It is ti-ue, that the trustees ai-e 
made parties to the bill, and have answered. 
and there is a general charge of confederacy 
against them. . But this will not supply the 
defect of proper all^ations to establish the 
plaintiffs' claim to redeem. The ti-ustees must 
be called upon to answer, and must answer 
specifically to sucli matters, as will justify 
the com*t in acting without or adversely to 
them. This, however, is a defect, which the 
com't are not precluded from allowing the 
plaintiffs to supply, in ordei- to prevent a fail- 
m-e of justice, if the plaintiffs have any 
merits. 

All the other heirs of Jonathan Arnold, the 
mortgagor, or their representatives, are be- 
fore the com't, as defendants to the bill, with 
the exception of one Benjamin Arnold, a citi- 
zen of New York, who is alleged to be out of 
the jm-isdiction of the court. But there is 
no allegation in the bill, that he is unwilling 
or unable to assist in the redemption. Now, 
in general, it is certainly proper, that all the 
liersons, who are heirs of the mortgagor, 
should be before the com-t before a redemp- 
tion of the estate is deci-eed. And this for 
two reasons; fii'st that their rights and inter- 
ests may not be affected by any change of the 
title without their consent; and secondly, that 
they may be parties to the account, and the 
mortgagee or° his heirs and representatives 
not be harassed by a new suit for a new ac- 



count. We do not know, that, where an heir is 
beyond the jm-isdiction of the court, the diffi- 
cultj' is absolutely insuperable. But if it is 
not, still tlie court is bound in its decree to 
take care of his interests, as far as it may, 
and to give him by notice an opportunity, if 
practicable, of coming in before the master, 
and litigating for his intei'ests in the taking 
of the account and tlie decree of redemption. 

Another difficulty has suggested itself to 
our minds; and that is, whether the court 
can proceed to a decree of redemption, with- 
out having all the heirs of the mortgagee, 
as well as his personal representatives, be- 
fore the court The bill itself shows, that 
.Tames Arnold, one of the heirs of the mort- 
gagee, is not before the court, and he is 
stated to be out of the jurisdiction. No one 
can doubt the propriety of having all the 
heirs of the mortgagee before the court, if 
they can be made parties. See 1 Pow. 
Mortg., by Coventry, with Rand's Notes, 968, 
970; Coop. Eq. PI. 37, note N. The only 
question is, whether they are not indispen- 
sable parties. In England, tlie heirs must 
be before the court, in order to reconvey 
the estate to the mortgagor; for it descends 
to tliem, though generally in trust for tho 
personal representative of the mortgagee. 
There may be peculiar cases, in which, where 
one of the heirs is beyond the jurisdiction, or 
cannot by any diligence be found, the court 
will act without him. 1 Pow. Mortg., by 
Coventry, 403, note N. But in these cases 
the relief granted must be necessarily im- 
perfect, as it cannot bind persons not before 
the court. In the case at bar, if there had 
no entry or possession by the mortgagee, in 
his lifetime, in the i}remises, there would not 
have been any substantial difficulty in pro- 
ceeding against the personal representative 
of the mortgagee, who is before the court. 
The statute of Rhode Island has declared, 
that in all cases debts due hy mortgage shall 
be considered as personal propertj', and dis- 
tributed as such. And where the mortgagee 
has deceased without taking possession of 
the mortgaged estate, the debt is deemed 
personal assets, and the mortgage under the 
same control of the executor and administra- 
tor as if it had been a pledge of personal es- 
tate; and the executor and administrator 
may bring an ejectment to recover posses- 
sion, in which action it is made sufficient to 
declare on the seisin of possession of the 
mortgage. And tlie executor and adminis- 
trator are authorized to discharge the mort- 
gage on payment, by release, quitclaim, or 
other legal conveyance. St R. I. Dig. 1798, 
p. 303; Dig. 1822, pp. 233, 234. So that in 
sucJi cases, the presence of the heir seems 
wholly unnecessary, and may therefore be 
dispensed with. But the difficulty in tlie 
case at bar is, that the mortgagee had taken 
possession during his lifetime, (in what man- 
ner we shall hereafter consider,) and con- 
' tiniied that possession for about twenty-isix 
I years. And the question, therefore, whether 
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it is to be treated as a subsisting mortgage, 
or as an absolute estate, is most material to 
all. the heirs of the mortgagee, and upon 
which they are entitled to be heard. The 
difference between the case of a possession, 
and of a want of possession by the mort- 
gagee, has been treated by the supreme 
court of Massachusetts, under a local statute, 
very similar to that of Rhode Island, as most 
material; for, where there has been such 
possession, the estate is held to pass by de- 
scent to the heirs; where there has been 
none, it goes directly to the executor and 
administrator.. See Smith v. Dyer, 16 Mass. 
18. Without, 'however, considering this ob- 
jection as insuperable, and reservmg it, as 
it has not been argued, for further consid- 
eration, as one of the heirs, against whom 
relief may be had x>ro tanto is before the 
court, we shall proceed to the main question 
in the cause. 

And, in the first place, are the plaintiffs, 
supposing all other difficulties overcome, en- 
titled to relief against the defendants, who 
are claimants and proprietors of the Fox 
Point lots? We are clearly of opinion, that 
they are not. They are bona fide purchas- 
ers for a valuable consideration without any 
actual notice of the mortgage, and affected 
by it only so far, as it varies constructively 
from the registry of the mortgage. The ap- 
plication is made after they have been in 
uninterrupted possession of the premises for 
eighteen years under their purchase, and 
have made valuable improvements thereon. 
We make no distinction between their pos- 
session of the upland, and the flats. The 
latter were a part of their grant, and, 
whether visibly occupied or not, follow the 
seisin of the other part, there being no jive- 
tence of any advei-se possession. In addi- 
tion to this, the mortgagee, when he sold to 
them, had been in visible possession of the 
estate for ten years. The mortgage had 
been forfeited by breach of the condition for 
nine years. The mortgagor had been dead 
four years; his estate was utterly and hope- 
lessly insolvent at the time, and became 
solvent only by the ultimate settlement of 
the Yazoo claims by congress in 1814. The 
estate was administered upon by the mort- 
gagee; and all the circumstances mn:-:t have 
been well known to him, and to the heirs. 
At least, the heirs had far better means of 
knowledge than the purchasers, and must 
be presumed to have had constructive notice 
of theii* rights. Under such circumstances, 
tliG equity of redemption must, in respect to 
these pui'cliasers, have been deemed of no 
value, and to have been abandoned by all 
parties. The heirs had no interest, to re- 
deem, for the estate was insolvent; the cred- 
itors made no effort to redeem; and the 
property lay in the hands of the mortgagee, 
as a pledge not worth redemption. If after- 
wards, after the estate became solvent, the 
heirs had then pressed forward their claim 
against the purchasers, there might have 



been some foundation for relief. But they 
lay by through a period of fourteen years 
more without any stir, and until the mort- 
gagee was himself dead. Now, there is 
nothing in the case to break the force of 
these circumstances in respect to these pur- 
chasers. It is said, that in another suit in 
equity, in 1822, the mortgagee ackuowlodgeu, 
that he held the estate in mortgage, and 
that It was not irredeemable. But how can 
this affect these purchasers? They are not 
affected, much less bound by any admissions 
made hj the mortgagee after the sale to 
them, whatever they may be. Their rights 
are not to be affected by his confessions. He 
sold to them, as absolute owner, and they 
are entitled to be secure against any subse- 
quent admissions, which should control that 
solemn declaration undei* his own seal. 

But it is said, that though the mortgagee 
took possession of the mortgaged estate, it 
was as agent of the mortgagor. This is 
the allegation in the amended bill. In the 
original bill the possession is stated without 
any such qualification. Now, this qualifica- 
tion of the possession is utterly denied by 
the answers, and of com'se must be proved 
in order to control those answers. No such 
proof exists in the case; and it seems to us,. 
that it is in its nature almost incapable of 
proof. A mortgagee entering into possession, 
and taking the profits, must be deemed to 
take them in his character as mortgagee. If 
in any sense he can be said to take them 
as agent, it must be as agent-mortgagee. Be- 
fore forfeiture he may properly be deemed, 
in some sort, an agent But after forfeitm-e 
his possession is under his title; and if he 
then takes the profits, he must be deemed 
to take them as mortgagee, and not other- 
wise, unless there be the most plenary and 
irresistible proof, that he has disclaimed tliat 
char5j,cter, and taken them to account, and 
has accounted therefor, as a stranger-agent 
No such account is pretended in the present 
case. All tlie cii-cumstances are against it. 
There has been no account whatever ren- 
dered, at any time, on the footing of tlie 
mortgage. When the mortgagor died, in 1806, 
the agency must at all events have termi- 
nated; and the possession after that time, 
was about twenty years without any account 
There cannot be any reasonable doubt, that 
the utter insolvency of the estate at that pe- 
riod made it no object with the heirs to 
treat it as mere security; and the creditors, 
from ignorance, or laches, or indifference, 
slumbered over their rights. It api^ears to 
us, that under all the ch'cumstances there 
would, after such a lapse of time, be gross 
injustice in allowing a redemption against 
these purchasers. Our judgment according- 
ly is, that the bill, as against them, ought to 
be dismissed, but without costs. 

But, in respect to the Main street estate, 
which remained in the mortgagee's posses- 
sion up to the time of his death, very differ- 
ent considerations ' may well enter into the 
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cLuestion of redemption. Generally speaking, 
no lapse of time will bar the right to redeem, 
so long as the mortgage has been treated 
between the parties as a subsisting mortgage 
and security only. But, if the mortgagee has 
been in possession of the mortgaged prem- 
ises for twenty years, taking the profits 
without any account or act done, by which 
he admits hiinself to hold it as a qualified es- 
tate, the equity of redemption will be pre- 
sumed to be extinguished, or abandoned by 
the mortgagee; and a bill to redeem will not 
be entertained by a court of equity. This, 
as a general principle, is not denied; and is 
too clearly established by the authorities to 
admit of doubt. See 1 Pow. Mortg., by Cov- 
entiy & Rand, p. 360, and notes T, U; Id. p. 
3(;U; Id. p. 309, and note B; Id. p. 370, note 
C; Id. p. 302, note 1. What acknowledg- 
ment, or otlier act done within the twenty 
years, shall be sufiicient to entitle it to be 
deemed, betw^een the parties, a subsisting 
mortgage, ma3' be matter of discussion, ac- 
cording to the circumstances of each case. 
But no one can doubt, that a solemn ac- 
knowledgment in writing, made within the 
twenty years by the mortgagee, that ho 
deems it a mere securitj', will open the estate 
to redemption. The authorities are pointed 
to this effect. See 1 Pow. Mortg., by Cov- 
entry & Hand, p. 370; Id. p. 371, note D; 
Id. p. 377, note G; Id. pp. 379-382, note H; 
p. 385, note 1; Id. p. :^G. 

Now, in the present case, there is the most 
solemn and pointed admission by the mort- 
gagee, in his answer to the bill filed in 1821 
against him for an account, as administi-ator 
of Jonathan Arnold, that he then held this 
estate as a mortgage, and only as a mort- 
gage, under Jonathan Arnold. This admis- 
sion was in a suit between third persons, and 
not between the pai'ties now before the court 
But that circumstance does not vary its force. 
It is still an admission, and a most solemn 
one under oath, by the mortgagor; and, as 
such, ought to bind his personal and real 
representatives, although it would not bind 
third persons. Cases are cited in the note 
to "Mr. Rand's valuable edition of Powell on 
Mortgages, by Coventry (volume 1, p. 385, 
note 1), which are directly in point; and we 
gladly refer to them in their compendious 
form, as satisfactory and conclusive. Then, 
again, it may be suggested, that there cannot 
be any redemption of a mortgage, unless of 
all the premises contained in the original 
mortgage deed; and, therefore, if there be 
a bar to any part, tliat operates as a bar to 
the whole. Om* opinion is, that this objec- 
tion, (if it should be made,) is not maintain- 
able in point of law. There is neither reason 
nor policy to support it; and we are not 
aware of any case, which goes the length of 
establishing it It seems to us, that the au- 
thorities, so far as they go, point the other 
way. See 1 Pow. Mortg., by Coventry & 
Rand, p. 385, note 1, under page§ 388, 389. 

The present is not a case, where the mort- 
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gagee has entered into possession to fore- 
close his mortgage in the manner pointed out 
by the Rhode Island statutes (see R. I. Acts, 
Dig. 1798, p. 275, and Dig. 1822, p. 209), and 
where his possession, for the stipulated pe- 
riod, bars the equity of redemption. The 
case stands upon the general principles of a 
court of equity; and the bar, if any, ax-ises 
only from the rules, which it has presci'ibed 
in its own administration of its jurisdiction. 

Supposing, therefore, that the other difficul- 
ties already alluded to are overcome, we per- 
ceive nosolid objection to allowing the plain- 
tiffs to redeem according to the prayer of 
their bill, so far as respects ijie Main street 
estate. 

What we propose at present is to pass an 
interlocutory decree, dismissing the bill, as 
against the pm*chasers and proprietors of the 
Fox Point lots; and, retaining the bill as to 
the other defendants, to allow the plaintiffs 
to amend their bill, as to the trustees under 
Marcy Dexter's will, in the particulars men- 
tioned; and, as consequent thereon, to allow 
the trustees to answer as to such amendatory 
matter. And, in order to prevent any un- 
necessary delay, we propose, if the tnistees 
do not interpose any objection, to refer it to 
a master to talce an account of what is due 
on the foot of the mortgage; to direct notice 
to .Tames Arnold and Benjamin Arnold be- 
fore the taking of the report that they may 
become parties to the bill, and contest for 
their interests in the matter thereof; and to 
reserve all their rights, to be heard fully by 
the com*t upon the merits, if they shall be- 
come parties. The question of the ultimate 
right of redemption by the plaintiffs, if no 
other parties shall appear, in the progress of 
the suit than those who are now before the 
com't is to be reserved for futm*e considera- 
tion, when the master's report comes in. 
Decree accordingly. 

[NOTE. The cause was subsequently heard 
and decided on exceptions to the master's re- 
port. See Case No. 3,858. 



Case No. 3,858. 

DIQXTER et al. t. ARNOLD ot al. 

[2 Sumn. 108.]* 

Circuit Court, D. Rhode Island. Nov. Term, 

1834. 

EcjniTT^ExcEPTiOJrs to Master's Report— Mout- 
gages— moktgagee in possessiox — rights and 
Liabilities — Failure to Keep Accounts — 
Opening Accouijts — Deed op Mortgaged 
Premises. 

1. In exceptions to a master's report, a gen- 
eral assignment of errors is insufficient, unless 
specific errors are shown. 

[Cited in Greene v. Bishop, Case No. 5,703.] 

2. The master was right in refusing to inquire 
into the original consideration of a mortgage, 
when this mortgage, in an account settled be- 
tween the parties, was treated as a good sub- 
sisting mortgage for the full amount stated 
therein, and when the bill did not charge that 
the consideration was nominal, or that there was 
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any mistake tbc'iein, or ask for any examination 
thereof. 

3. A mortgagee is bound to make all reason- 
able and necessary repairs upon the mortgaged 
premises while in his possession, and will be re- 
sponsible for the damage occasioned by any 
wilful default or gross neglect in this respect. 
The natural effects of waste and decay, from 
time, he will not be bound to repair. 

4. Quaere — If a mortgagee, who lays out 
money in permanent repairs for the benefit of 
the estate, may claim an allowance therefor. 

5. Exceptions to a master's report must be 
founded on the facts stated in the report, or in 
the accompanying documents and proofs. 

6. The master was right in refusing to open 
an account settled in 1801, as no leave was giv- 
en to surcharge and falsify that account, and 
there were circumstances, which shewed, that 
the account had already been adjudicated in a 
former suit by this court. 

7. The master was right in charging the es- 
tate of the mortgagee with the money received, 
as the consideration, on giving an absolute deed 
of the mortgaged premises. 

8. An absolute deed of mortgaged premises 
given by the mortgagee operates as a convey- 
ance of a defeasible title only, and not as 'a 
disseisin, as between the mortgagor and mort- 
gagee. 

0. A mortgagee, who keeps no accounts of the 
rents and profits received by him. is properly 
cliargeable with what he may be presmned to 
have received, and. if in the occupation of the 
premises, also with an occupation rent. And 
the master was right in embracing all^ these 
items in an account of rents and profits received. 

10, Where a mortgagee has kept no accounts 
of the rents and profits received by him, the 
master will exercise a sound discretion upon 
ihe whole evidence with regard to the amount 
for which he should be charged, without resort- 
insr to the standard of an occupation rent. 

[(^ited in Providence Rubber Co. v. Goodyear. 
9 Wall. (7G U. S.) 804.] 

Bill in equity' to redeem a mortgaged es- 
tate. The cause, as formerly heard in this 
court, -will be found reported in Dexter t. 
Arnold [Case No. 3,857]. It now came again 
before the court, upon the report of the mas- 
ter, W. R. Staples. Esq. The report was as 
follows: 

On the 25tli day, and on tiivers days aft- 
erwards, having been attended by counsel 
for the complainants, and for the defendants, 
said Anna and James Arnold, aud having ex- 
amined the evidence taken in chief in said 
cause, and taking the testimony of divers 
witnesses, produced before me, and the ex- 
aminations of said Anna and James, under 
jiffirmatiou, upon interrogatories touching 
the matter directed to be inquired into; and 
having also examined the books, papers and 
documents produced by said Anna, as and 
for the books, papers and documents of said 
Thomas, relating to the subject-matter in 
dispute,— after due consideration of the same, 
I have stated the account of the amount due, 
upon the foot of the mortgage mentioned in 
the said decree, and of the rents and profits 
of said mortgaged promises, received by said 
Thomas Arnold, in his lifetime, and by said 
Anna, administratrix on the estate of said 
Thomas since his decease, allowing said 
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mortgagee for repairs and expenditures in 
the premises. 

The complainants contended, that all mon- 
eys received by said Thomas Arnold, on 
Jonathan Arnold's account, and not ac- 
counted for, ought to be presumed to have 
been received on account of this mortgage or 
the mortgage on the "Paget Farm," so called, 
under the existing circumstances of the 
case. In pursuance of this position, they 
claimed tlie following sums, to be deducted 
from the original consideration of this mort- 
gage, to wit: The sum of ?430, said to have 
been received by said Thomas, of Yincent 
Gray, of the Havana, together with interest 
thereon; the amount of a note for £100, part 
of the consideration of the mortgage given 
by said Jonathan to said Thomas, of the 
Paget farm; the said note, as they contend- 
ed, being charged by said Thomas to said 
Jonathan in the account settled between 
them on the 31st March, 1801, and not en- 
dorsed on said mortgage of the Paget farm. 
— ^together with tlie interest thereon; the 
amount charged by said Thomas to said 
.Touathau in said account, settled March 31, 
1801, for premium on schooner I'^ime, viz. 
one hundred and eightj' dollars, with twelve 
dollars interest thereon, on the ground that 
the same was embraced in a previous charge 
in said account,— with interest thereon; the 
amount of five hundred seventj'-three dol- 
lars, eighty-seven cents, being tlie diaerouce 
between the aniount of said Jonathan's note 
to Joseph Ttogers, and the amount said^ to 
hav(^ Ix^en received on said note by said 
Rogers, of said Thomas, with interest there- 
on. .These sums I rejected, aud refused to 
receive evidence in relation thereto, on the 
ground, that they entered into and made 
parts of the account settled between said 
Thomas aud Jonatlian on 31st March, 1801. 
which account has been already adjudicated 
upon and settled by this honorable court; 
and that if any claim for the same exists 
against said Thomas or his representatives, 
it is against him as agent or administrator 
of said Jonathan, in both which capacities 
the said Thomas, in his lifetime, accounted 
to this honorable court Considering also, 
that the mortgage in this cause is credited 
to said Jonathan by said Thomas in said ac- 
count of March 31, 1801, I have deemed it 
unnecessary to inquire into the original con- 
sideration of said mortgage, or to require 
proof of tlie existence or payment of tlie 
notes and acceptances charged in said ac- 
count, or to enter into or state interest ac- 
count in relation to said account, presuming 
that when said account was so settled and 
adjudicated upon, this item of credit was 
considered, that tlie rest of the account was 
adjusted in reference thereto, as the same 
there stands credited. The complainants al- 
so contended, that they ought to be credited 
with rents of the " mortgaged premises for 
the years 1793, 1794-."5-G-7 and S. This 
claim I h^'e also disallowed, on the ground. 
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that the mortgage was dated in ISOO, and ad- 
mitting thjit said Tno'mas received said 
rents, he was liable for them as agent, and 
not as mortgagee, and in that capacity has 
accounted for them, or been called upon to 
account for them to this honorable court I 
have however charged the respondents with 
rents from uth November, 1799, in conse- 
quence of the admission of James Arnold, in 
his answer, that at the settlement of said 
account of ilarch 31, 1801, it was the under- 
standing and intention of said Thomas and 
Jonathan, that the rents from that time 
should inm-e to the benefit of said Jonathan, 
under said, mortgage, and in consequence of 
the same being credited to the account, ren- 
dered by said Anna Aa-nold, of the rents and 
profits received toward said mortgage. The 
oomplainants also claimed for "damage of 
the store by the entire neglect of the mort- 
gagee in possession, to shingle the store, 
eight liundred dollars." The store here re- 
ferred to is the store on South ^lain sti'eet. 
That the premature decay and dilapidation 
of said store, was occasioned l>y neglect to 
repair it, I take to be fully proved, if not ad- 
mitted, by said Anna and James. Yet I 
have not deemed it equitable to charge them 
with the damages occasioned by such neg- 
lect, inasmuch as the mortgagee during the 
whole period of his possession of said estate, 
under his mortgage, was a tenant thereof in 
common with Asa Arnold and the heirs at 
law of Welcome Arnold, and it was neither 
proved nor suggested that he was ever re- 
quested by the other owners to join in any 
repairs on said estate, or that Jonathan Ar- 
nold or any of his heirs, ever intimated the 
l}ropriety or expediency of making any. 
While on the other hand it was iJroved that 
Samuel G. Arnold, the attorney of the ad- 
ministrators, on the estate of Welcome Ar- 
nold, and one of the heirs at law of said 
Welcome, occupied the upper part of said 
store from 1801 to 1811 or 1S12, when it had 
become out of repair, and leaky, and must, 
therefore, have been intimately acquainted 
with its situation, and was requested by the 
agent of said Thomas, afterwards, to join 
in repairs, and refused so to do. The com- 
plainants also claimed "the value of one 
third part of the Fox Point lots, part of 
the mortgaged premises, sold by Thomas 
Arnold on 21st Dec, 1810, bj' absolute deed." 
This claim was resisted hy the mortgagee. 
Nevertheless, it has ajipeai-ed to mo that said 
sale could not have been effected by said 
Thomas, had not this mortgage been held 
by him. That his covenants of warranty are 
mere personal obligations, insisted upon by 
the purchasers to protect what they knew, 
was, without them, an invalid title, and vol 
untarily entered into by said Thomas, either 
to insure the sale of the other undivided part 
of said lots, or to accelerate the collection of 
his mortgage debt, that tlio money so re- 
ceived was received for tlie moi-tgagor's 
property. And that the effect of said sale 



will be to deprive the mortgagor of part of 
his estate without an equivalent; and to vest 
the proceeds thereof in the mortgagee, with-, 
out any consideration, unless the mortgagee 
is made to account for them toward this 
mortgage. For these reasons, I have allowed 
said claim for one third part of the amount 
received by said Thomas, for said lots, with 
interest thereon, from the day of said sale, 
December 21, 1810. 

:Much of the difficulty in ascei'tainiug the 
rents and profits, with which the mortgagee 
ought to stand charged, has arisen from the 
fact that the mortgaged premises were an 
undivided third part of an estate. Tliis diffi- 
culty has been increased by the following 
circtmistances, viz. that Thomas Arnold him- 
self was some years a tenant of a i>ai*t of 
the estate; that Samuel G. Arnold, at one 
time, also occupied a part of the estate on 
Welcome Arnold's right, that sometimes 
Thomas Arnold received rents on Asa Ar- 
nold's right, sometimes charged rents to 
Samuel G. Arnold & Co.; at other times Sam- 
uel G. Arnold and Company received rents 
for Jonathan Arnold; sometimes Jonathan 
Arnold received rents himself of the tenants, 
and more than all, from the fact tliat Thom- 
as Arnold kept no regular account of tlie 
rents he received. The account, presented by 
tlie administrati'ix on the estate of said Thom- 
as, is made up, from the rent-rolls of said 
Thomas, his accounts witli the tenants, his 
cash books, and credits given him by ten- 
ants in their accounts settled. I did not, 
therefore, consider myself bound by the ac- 
count so presented, especially when on in- 
specting it and comparing it with the vouch- 
ers from which it was made, I discovered 
some inaccm-acies and omissions. Nor could 
I satisfy myself witli what rents said mort- 
gagee should stand charged, without first es- 
timating the fair rent of the whole premises, 
under tlieir peculiar circumstances, and then 
chai'ging him with one third part thereof. 
This com*se appeared to me the more proper, 
from the fact that certain rents were received 
by Samuel G. Arnold and Company, on ac- 
count of Jonathan Arnold, which were re- 
linquished by Thomas Arnold in the compro- 
mise settlement made between said Thomas 
and Samuel G. on the loth day of June, 1823, 
the amount .of which could not be ascertained 
by the evidence in the cause. 

Tlie estate consisted of a lot of land, forty 
feet in breadth, extending westward from 
South Main street to tlie channel of tlie river. 
On the east end is a store two stories high, 
about sixty-five feet in length, and twentj- 
in widtli, with a cellar under the whole length 
of it. Towards the west end was an old 
store, two stories high, about twentj'- by thir- 
tj' feet. To the west of this was a cooper's 
shop. "^Hien these buildings were" erected, 
has not been made certain by any proof, nor 
the state of repair in which they were at the 
date of the mortgage. A hatter's shop was 
erected on the front of said lot, after the 
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date of the mortgage; but -wlioii or hy Tvliom 
uo evidence tias been produced to me. Tlie 
cooper's shop is called, in the testimony, a 
very old building. This was either carried 
away by the "gale" in 1815, or demolished in 
the following yeai-, when South Water sti-eet 
was opeusd- The old store was much in- 
jured in "the gale," the lower story being al- 
most wholly demolished by it But it was 
standing when partition was made in 1828. 
The store on South Main sti-eet was aban- 
doned as untenantable in 1823, though the 
cellar under it, to tlie present time, has been 
occasionally occupied for storing such goods 
as woidd talce no injm-y from wet. In 1828, 
a partition of said estate was made on the 
suit of tlie children and heirs at law of Sam- 
uel G. Arnold, by which the eastern part of 
said lot, extending back sixty-five feet from 
South Main sti-eet, and the noi-th half of the 
whax-f, being about twenty by twenty-five 
feet, was set off for tlie third part of the es- 
tate that belonged to Jonathan Ai-nold. 

In ascertaining the fair rent of these prem- 
ises, I have divided tiie time into five periods. 
The first of which^ extends from November 
5, ITnu. to November 5, ISOo. During this 
period Paul and Hull, or Peleg Hull, rented 
the front shop in the store on South Main 
street at ¥80, and the room back of it at .?30 
per year. Samuel G. Arnold & Co. occupied 
the other pai-ts of said building, but at what 
rent, is not shown. I have supposed it to be 
worth at least ?75 per year, as afterwards the 
cellar alone was charged him by Thomas 
Arnold, at tlie rate of $3G per year. The old 
store was occupied by Thomas Arnold with 
one third the whai-f ; for this I have supposed 
?00 per year was a reasonable rent, as that 
amount was afterwaids charged by said i 
Thomas to subsequent tenants, and as the 
cooper's shop was occupied from 1802 at the 
rate of ?25 per year. I had no hesitation in 
charging the mortgagee with the same rent 
during this period. I have, therefore, con- 
sidered the fair rents of the mortgaged prem- 
ises, during this term, to be three hundred 
dollars, and that the mortgagee of the undi- 
vided third part thereof, ought to be charged 
with one third part thereof. 

Tlie second period extends from November 
o, 1805, to December 21, 1810; five years, one 
month, and sixteen daj'S. During this period, 
Paul and Hull, or Peleg Hull, rented the 
same part of said premises, and at the same 
rent, viz. §110 per year. The old store con- 
tinued to be occupied by Thomas Arnold, or 
rented to other tenants at tlie same rent, viz. 
§90 per year. The cooper's shop was rented 
for ¥25 per year, until April 1, 1807, and 
from that time to Januiiry 28, 1808, at $15 per 
year; the reduction being made in conse- 
quence of the increased state of decay of 
said building. After 1808 there is no evidence 
of any rent received for it by any person. 
I have estimated the fair average yearly 
rent dm-ing tliis period, to be ¥10 per year. 
The second floor and collar of the store on 
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South Main street was occupied or rented 
by Samuel G. Ai'nold and Company, during 
the whole of this pei'iod, and I could find no 
cause to change the amount of rent I have, 
therefore, considered the fair rent of the 
mortgaged premises dming this period, to be 
two hundred eighty-five dollars, one third 
part of which ought to be charged the mort- 
gagee. 

The third period extends from December 
21, 1810, to December 21, 3823, being thirteen 
years. The lower part of the old store was 
rented untU December 31, 1811, at §G0 per 
year, and the upper loft until November 21, 
1821, at §30 per year; the wharf was rented 
from March 11, 1822, to the end of this pe- 
riod, at ,^80 per year. I have considered .?70 
per yeai^ as a fair average rent of this part 
of said premises, during this period. Peleg 
Hull continued in the occupation of the front 
store on South Main street until 1823, at §80 
per year; and in tlie occupancy of the room 
back of it until 1818, at $30, and from then 
until 1823, at §15 per year. I have consid- 
ered one hundred dollars to be a fair average 
yearly rent of this part of said premises, dur- 
ing tliis period. The rent of the upper room 
and cellar of tliis store, I have estimated at 
§36 per year. The hatter's shop was proba- 
bly built about 1811, by some tenant who 
was chargeable with the ground rent only, 
until he abandoned it to the owners of tlie 
land. In 1819, I find it rented for §60 per 
year. I have assumed §30 to be a fair aver- 
age yearly rent during this period. The yeai-- 
ly rents from 1810 to 1823, of the whole jprem- 
ises, I have estimated at §236, one third of 
which should be charged said mortgagee. 

The fourth period extends from December 
21, 1S2.3, to the time partition was made of 
these premises, in 1S2S, being four years and 
six months. The wharf and old store were 
rented from the commencement of this period, 
to :\Iarch 11, 1826, at §80 per yeai-, and from 
tliat time until pai-tition was made, at §150 
per year. I Iiave considered §110 to be a fair 
average yearly rent for tlie same during this 
pei-iod. The store on South Main street re- 
mained, during this period, generally unoccu- 
pied; as the cellar under it was occasionally 
occupied, a fair rent of that part of tlie prem- 
ises, I have estimated to be §40. The rent of 
the hatter's shop T have also estimated at 
§30. I have, therefore, considered the fair 
average yearly rent of the whole premises, 
from 1823 to 1828, to be §180, one third part 
of which ought to be charged said mort- 
gagee. 

The fifth and last period extends from the 
time partition was made, to .Tune 15, 1833, 
being five years eleven months and twenty- 
five days. I have considered the store on 
South Slain street with the cellar under it 
to be of tlie yearly value of forty dollars, 
tlie hatter's shop to be of a yeai-ly value of 
thirty dollars, and the nortJi part of tlie 
wharf to bo of the yearly value of twenty 
dollars; that being the sum for which the 
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•same was rented in 1832. These compre- 
liending the part of said premises, that was 
set off for Jonathan Ai-nold's share in said 
■estate, the said amounts being ninety dollars 
per year, I have considered ought to be char- 
ged to said mortgagee. 

As I found, on stating the account on these 
principles, that the rents to be accotmted for 
by said mortgagee, up to the 21st day of De- 
-cember, 1810, together with the amount on 
that day received by him, on the sale of the 
Fox Pohat lots, exceeded the amount of in- 
terest due on said mortgage debt, and the re- 
pairs on said estate and interest tliereon, up 
to said date, by the sum of $420.81, I de- 
<iucted said sum of §-t26.Sl from the principal, 
4ind allowing interest thereon, with interest 
-also on the repairs, made on said estate up 
to the fifteenth day of June, 1S33; I report 
that there is the sum of one thousand, three 
hundred and sixty-six dollars, thiity-six cents, 
-due on said mortgage. My principal reason 
for reducing the rents in the second, third, 
fom-th and fifth periods, was the increased 
•dilapidation of the buildings from want of 
repairs; but the opening of South Water 
■street in 1816, though it added much to the 
value of the whole estate, decreased its pro- 
•ductiveness, as the most valuable part of the 
buildhigs stood on South Main street 

To this report exceptions were filed by the 
plaintiffs and defendants. Those of the plain- 
tiffs were as follows: 

1st. Por that the said master, has stated 
■and cei-tified in said report, tliat there is due 
■on the said mortgage, mentioned in plaintiff's 
bill, the sum of ?1366.36, whei-eas, he ought, 
•as the plauitiffs are advised, to have reported 
that there is nothing due upon said mortgage. 
2d. For that the said master, in said re»- 
port, has stated tliat he deemed it unneces- 
sary to inqiure, and he did not inquire into 
the original consideration of said mortgage, 
whereas the bill of the plaintiffs, charges that 
the nominal consideration mentioned in said 
mortgage, was never received by tlae mort- 
gagor, who ignorantly signed said mortgage, 
iind the said supposed consideration was 
stated in said mortgage, to consist of certain 
supposed and undescribed notes and accept- 
ances, alleged by the mortgagee to have been 
talcen up by him, which the plaintiffs did and 
do deny that he did take up, so as to be a 
creditor of the mortgagor therefor, at the date 
of said mortgage to the amoimt of said nomi- 
nal consideration. And the said master ought, 
as the plaintiffs conceive, to have inquired 
into said consideration. 

3d. For that the said master, in said re- 
port, and in the account annexed thereto, has 
aUowed to the defendants, the full amount 
■of said supposed considei'ation, and interest 
thereon, under the supposition, as by him in 
substance stated, that he was concluded 
thereby, whereas the said master, as the 
plaintiffs conceive, ought not to have allowed 
■the same. 
4th. For that the said master, in said re- 



port and account, has made a deduction, from 
the annual value and rent of the said mort- 
gaged premises, as they were received by the 
mortgagee, on the ground that the same or 
parts thereof, became untenantable for want 
of repairs, while in the hands of said mort- 
gagee and his representatives. Whereas the 
same -were received in good tenantable order 
and repah*, by said mortgagee, as appears by 
said report, and the exhibits accompanying 
the same, and were partly rented and part- 
ly used by the said mortgagee and his repre- 
sentatives, and the said master ought, as the 
plaintiffs conceive, to have reported and 
charged in said account against said defend- 
ants, the annual value and rent thereof, for 
the whole time of possession by said mort- 
gagee and his representatives, according to 
the value and rent thereof, at the time he 
took possession thereof, deducting a reason- 
able sum for repairs. 

5th. For, that the said master, in said re- 
port and accoimt has i-eported and charged 
nothing against said mortgagee and defend- 
ants, for the destruction and dilapidation of 
the buildings on said mortgaged premises, al- 
though he has therein stated, that such de- 
struction and dilapidation took place, whUe 
the premises were in the possession of said 
mortgagee and his representatives. Whereas 
he ought, as the plaintiffs conceive, to have 
charged in said account to said defendants, 
or credited said premises, and allowed and 
reported in favor of the plaintiffs, a sum 
equal to the damages by such destruction 
and dilapidation, with interest. 

6th. For, that the said master has disallow- 
ed, and as stated in said report refused to re- 
ceive evidence, in relation to the charge of a 
note for £100, and interest thereon, exhibited 
and claimed by the plaintiffs, which note, as 
the plaintiffs allege, has been twice paid to 
said mortgagee, and has not been accounted 
for by him, whereas the said master, as the 
plaintiffs conceive, should have charged the 
defendants with said sum and interest. 

7th. F5r, that the said master in said report 
and account, has not charged the defendants 
with the sum of §192, and interest and re- 
fused to receive evidence in relation thereto, 
which sum was paid to said mortgagee, under 
a mistake and eiTor, as for premium and in- 
terest for insurance on the schooner Fame, 
when no such sum was due for such insurance. 
Whereas the said master, as the plaintiffs 
conceive, ought to have received evidence of 
said charge, and to have charged said sum 
and interest thereon, to the defendants in said 
account. 

Sth. For, that the' said master, in said re- 
port and account, has not charged the defend- 
ants with the sum of §573.87%, paid to said 
mortgagee through error, as for money ad- 
vanced by him, to take up said mortgagor's 
note to Joseph Eogers, being an excess paid 
to said mortgagee by said mortgagor, over 
and above the sum so advanced by said mort- 
gagee, and refused to allow the same, ana to 
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receive evidence tliereof, on tbe groimtls that 
tlie snrne liad been ali*eady settled, and tid- 
judieated and accounted I'or, hy and between 
said niortjrasor and mortgagee, wliereas sucli 
is not the case, and said master ought to have 
received evidence in relation to said chaige, 
and to liave charged the defendants there- 
with, and with interest thereon, in such ac- 
count. 

Dth. For, that the said master has certified 
in said report, that he refused to allow or to re- 
ceive evidence, in relation to all moneys receiv- 
ed by said Thomas Arnold (the said mortga- 
gee), on Jonathan Ai'nold's account, and not 
accounted for, and that said master did refuse 
to allow such moneys received by said mort- 
gagee, although from all the accounts and ex- 
hibits, offered and shown by the plaintiffs and 
defendants, it appeared that moneys had dur- 
ing said mortgagee's possession, been received 
by said Thomas, of said Jonathan, and his es- 
tate which were not appropriated, when re- 
ceived to any other account, than that of this 
said mortgage, which at the time of such re- 
ception of moneys, was the only undischarged 
evidence of claim or demand, on the part of 
said mortgagee against said mortgagor, the 
said Paget's mortgage having been adjudged 
by this honorable court to have been over- 
paid, and Avhich moneys so received, were 
never accounted for, or credited by said mort- 
g.igee in any other account. AN'hereas the said 
master, as the plaintiffs conceive, ouglit to 
liave received evidence of, and allowed the 
l)laintiffs' charges, for said moneys and in- 
terest thereon. 

10th. For, that the said master has, in said 
report and account, disallowed the sum oi 
8430, and interest charged by tlie plaintiffs, 
on the ground that the same was settled in a 
certain account of March 31, 1801, between 
the mortgagor and mortgagee, whereas it ap- 
peared that said sum, (being a balance of 
^7)0f), received of one Vincent Gray after de- 
ducting a credit,) was received by said mort- 
gagee, of the proper moneys of tlie mort- 
gagor, after the said 31st March, ISOl, and 
did not enter into said account, and the same 
ought to have been charged by said mas- 
ter, to said defendants, with interest. 

11th. For, that the said master, in said re- 
I)ort and account, has charged interest on the 
consideration of said mortgage, from a time 
anterior to that, when there was any balance 
due from said mortgagor to said mortgagee, 
for and on account of any notes or accept- 
ances, or paj^ments therefor, secm'ed or in- 
tended to be secured by said mortgage, and 
anterior to the dates and payments by the 
mortgagee, of any such notes or accei>tances ; 
and rejected the plaintiffs' evidence, in rela- 
tion thereto, and declined entering into any 
interest account, in respect of the same, or to 
ascertain the respective times, for which in- 
terest should be charged on said notes and 
acceptances. Whereas the plaintiffs conceive, 
that said master shoiild not have charged in- 
terest on said sum from said time, and should 



have received the evidence aforesaid, and 
stated an interest account in relation to saiil 
payments, and should have ti-eatcd said mort- 
gage as collateral secm-ity, for sums which 
were to be originally and ti-uly evidenced by 
other vouchers. 

12th. For, that the said master, previous to 
making said report, did not require of the de- 
fendant, Anna Ai-nold or James Ai-nold, the 
production of the cash books of said mort- 
gagee, of the years previous to 1806, which 
were called for by plaintiffs, altliough it was 
admitted by said Anna in her answers to 
plaintiffs' interrogations exhibited with said 
report, that such cash books did exist, and 
were not out of her reach or power. 

13th. For that the said master, at the hearing, 
ordered upon argument, that certain books, 
of the said mortgagee, should be produced 
by said Anna Arnold, administratrix, under a 
call therefor by the plaintiffs—which said 
books, were accordingly brought before him 
at the hearing, but the said Anna and James 
Arnold, refused to permit the plaintiff's or 
their coimsel, to open or look into the same, 
and the said master did not, though requested 
by the plaintiffs, require said books so pro- 
duced, to be opened for the inspection of the 
plaintiffs, as the plaintiffs conceive he should 
have done. 

14th. For, that it is not stated in said re- 
port, when nor for what reason, the said Sam- 
uel G. Arnold refused to join in repairs, al- 
though it is stated, that the said premises had 
a long time previous, been suffered to be out 
of repair, without any attempt of said mort- 
gagee to repair the same, and although in 
fact the said Samuel G, made no objection, 
except that he wished the title or proportions 
of owmership, to be first settled; and, al- 
though it does not ai^pear by said report, that 
the mortgagee at any. time did what he could, 
towards keeping said premises in repair. 
And, although the said mortgagee was at said 
times, and during his possession, also agent 
of the estate of the late Welcome Arnold, and 
had power as such to repair. 

15th. For, that the said master declined re- 
ceiving evidence in relation to the errors, in 
the said account of March 31, 1801, and has not 
allowed to the plaintiffs, tlie sums sliewn xo 
be errors in said account, although the said 
account was produced at the hearing of the- 
defendants Anna and James Ai-nold, for the 
purpose of proving the reception and full 
amount of the consideration of said mortgage 
and the payments of notes and acceptances, 
mentioned in said mortgage by said mort- 
gagee. 

16th. For, that the amount credited bj' said 
master, for tlie annual value of the rents and 
occupation of said premises, is by far beloAv 
the real annual value thereof, and as the 
plaintiffs conceive, much larger annual sums 
ought to be a'edited to said estate therefor 
in said account. 

Tlie exceptions tiled by the defendants, were 
as foUows: 
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1st. For, that it appears in and by said 
report and accoimt.^ thereimto annexed, that 
the said master has allowed said complain- 
ants, for the one third part of the amount 
received by said Thomas, for the sale of the 
Fox Point lots, whereas the said complain- 
ants, ought not to have been allowed any 
pai't of said amount. 

2d. For, that it appeal's in and by the de- 
cree of said court, tliat the master was order- 
ed to take an accoimt of the rents and 
profits, received by the said Thomas: Where- 
as the said master has charged the estate of 
said Thomas, with a large amount of rents, 
which have never been received by said 
Thomas, or his said admiuisti*atris. 

3d. For, that the said master has allowed a 
much larger amount of rents, than are con- 
tained in the account of the administratrix, 
and has reported, that on comparing said ac- 
comit with the vouchers, he found several 
inaccm'acies and omissions, whei-eas he should 
have allowed no more rents than are credited 
in said account, and should have reported 
that said account was correct, was confirmed 
by the vouchers and by the affirmation of the 
administratrix, and that there was no evi- 
dence in the cause shewing any inaccm'acies 
or omissions in said account. 

4th. For, that the said master, has allowed 
one third of what the whole premises woidd 
have let for, according to his estimate, where- 
as, if he went according to an estimated rent, 
instead of the actual amount received as 
credited, in the account of the administra.ti'ix, 
his estimate should have been of what an 
undivided third part would have let for at 
auction. 

3th. For, that the said master has reported 
that said Thomas Arnold, kept no regular 
■* account of tlie rents he received, whereas he 
should have reported that the rent-rolls, cash 
book, and other books of account of said 
Thomas, produced before the master, ex- 
hibited a full, true and exact account of all 
the rents received by said Thomas, from said 
mortgaged premises. 

6th. For, that the said master, in estimat- 
ing the rent to be allowed for the first period, 
has taken into consideration a charge of $3G 
per year, which he reports as made by said 
Thomas against Samuel G. Arnold, for 
the rent of cellar of the store on South Main 
sti'eet; whereas the cellar referred to in said 
charge, is the cellar of an old store, belong- 
ing to said Thomas, above the bridge. 

7th. For, that the said master, in estimating 
said rents, has estimated the rent of the 
whole premises, and for long periods of time, 
by what particular parts let for, for short 
I)eriods of time; whereas the estimate should 
have been, according to what an undivided 
tliird of the premises woxild have rented for, 
during the period for which the rents are 
charged. 

8th. For, that the said master in estimat- 
ing said rents, has taken the rents of late 
j)eriods, as the rule to fix the estimate for 



much earlier periods; whereas, the rents 
should have been allowed according to what 
tliey would have been, during the period for 
which they are allowed. 

9th. For, that the said master has allowed, 
for a continuous occupancy of said premises, 
for thirtj'-three years; whereas he should 
have deducted the time during that period, 
when said premises may reasonably be sup- 
posed to have been unoccupied. 

10th. For, that the master has reported no 
allowance to the mortgagee, for the hatter's 
shop on said premises; whereas, he ought to 
have reported an allowance for the fair value 
of said shop: or to have deducted such a sum, 
from the rents charged to the mortgagee, as 
such mortgagee reasonably allowed the ten- 
ant, for building the same. 

11th. For, that the said master has allowed 
§40 per year, for rent of store and cellar on 
South Slain street, from 1S23 to the time of 
making his report, whereas he should have 
reported that after the year 1823, the siiid 
store and cellar were in such a state of decay, 
that tliey were untenantable, and that no 
rent was received for them by the mortgage*', 
and now ought to be charged the mortgagee, 
since that period, 

J. L. Tillinghast, for plaintiffs. 
Kichard W. Greene, for defendants. 

STORY, Ch-cuit Justice. The exceptions 
have been ai'gued by the learned counsel at 
large; but our opinion will be briefly stated 
upon all of them, as we do not think, tlxat 
they involve any serious difficultj'. TVe shall 
first consider the exceptions of the plaintiiTs. 

1. The first exception is utterly unmain- 
tainable. It is too loose and general in its 
terms, and points to no particulars. It comes 
to nothing, unless specific errors are shown 
in the' report; and those eiTors, if they ex- 
ist, should have been brought directly to the 
view of the com't in the form of the exception, 
itself. At present it amounts only to a gen- 
eral assignment of errors, and the ai-gument 
on this exception has shown none. 

2 and 3. The second and third exceptions 
apply to the refusal of the master to inquire 
into the original consideration of the mort- 
gage. Under the circumstances, the master 
was perfectly right. In the first place, in the 
account settled between the original pai'ties, 
on 31st of March, 1801, the mortgage was 
treated as a good subsisting mortgage for the 
full amount of the debt stated therein. In 
the n&xt place, the bill does not charge, that 
the consideration of the mortgage was nomi- 
nal, or less than the amount stated therein; 
or that there is any error or mistake therein; 
neither does it ask for any examination or 
overhauling of the original consideration upon 
any alleged error or mistake. It was clear- 
ly, therefore, a matter not properly in, issue 
before the master. See Chambers v. Gold- 
win, 9 Yes. 265, 266. 

4. The foxnth exception is on account of the 
master's having made a deduction of the sup- 
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posed rent, upon the ground, that the prem- 
ises were out of repair, and partly unten- 
antable, while in jpossession of the mortgagee 
and his representatives. The argument seems 
to proceed upon the ground, that the mort- 
gagee was hound to keep the premises in good 
repair; and therefore ought to be accounta- 
ble for such rents, as might have been ob- 
tained, if he had done his duty in regard to 
repaii-s. "We know of no universal duty of a 
mortgagee to make all sorts of repairs upon 
the mortgaged premises, ^vhile in his posses- 
sion. He is bound to make reasonable and. nec- 
essaiy repairs. But what are reasonable and 
necessary repairs must depend upon the par- 
ticular circumstances of the case. If a house 
is very old and dilapidated, he is not boimd 
to go to extraordinaiy expenses to put it into 
full repair, if those expenses will be greatly 
disproportionate to the value of the estate, 
or to his oivn interest therein. Certainly it 
cannot be pretended, that he is bound to 
make new advances on the estate. In God- 
frey V. Watson, 3 Atk. 518, Lord Hardwicke 
said, that a mortgagee in possession is not 
obliged to lay out money further than to keep 
the estate in necessary repair. In Russel v. 
iSmithies, 1 Anstr. 96, it was decided, that 
a mortgagee, after long posse«sion, was not 
boimd to leave the premises in as good a con- 
dition as he found them. The fact also, 
that there has bee<n a diminution of value of 
the rents, was there declared not to be suffi- 
cient proof of a want of proper repairs. See 
Ohambei-s v. Goldwin, 9 Ves. 263, 266. It is 
quite a different question, whether, if the 
mortgagee lays out money in proper perma- 
nent repairs for the benefit of the estate, he 
may not be allowed to claim an allowance 
therefor. That is a point dependent upon 
other considerations. See 1 Pow. Mortg., by 
Coventry & Rand, lS9a; 3 Pow. Mortg. 950. 
note a; Saunders v. Frost, 5 Pick. 259; iloore 
V. Cable, 1 Johns. Ch. 385; Trimleston v. Ham- 
iU, 1 Ball & B. 385; Marshall v. Cave, cited 
3 Pow. Mortg. 957a, But where a mortgagee 
is guilty of wilful default or gross neglect as 
to repairs, he is properly responsible for the 
loss and damage occasioned fliereby. That 
was the docti-ine asserted in Hughes v. Wil- 
liams, 12 Ves. 495.= And there is the sti-onger 



= S. P. AVragg v. Denham, 2 Younge & C. 
117, 121. In the latter case, Mr. Baron Alder- 
son, in delivering his judgment, said: "It is 
clear, that a mortgagee ought not to be charged 
with deterioration arising in the ordinary way, 
by reason of houses and buildings of a perish- 
able nature, decaying by ruin, as was the case 
in Anstruther," (above cited). He added, "I 
think, also, that a mortgagee ought not to be 
charged exactly with the same degree of care 
as a man is supposed to take, who keeps the 
possession of his own property. But if there 
be gi'oss negligence, by which the property is 
depreciated in value, the mortgagee, who is in 
possession, is trustee to the mortgagor to that 
extent, that he ought to be made responsible for 
the deterioration during the time of his pos- 
session." (Tlie above lias been added since 
the original opinion was given by Mr. Justice 
Story.) 



reason for this doctrine, because it is also the 
default of the mortgagor himself, if he does 
not take care to have suifcible repah's made, 
to preserve his own property. In the pres- 
ent case, however, the point does not arise, 
for there is no evidence in the master's re- 
port, which establishes any fact of wilful de- 
fault or gross neghgence in the mortgagee. 

5. These remarks dispose also of the fifth 
exception, which is foimdod upon the sup- 
posed dilapidations of the buildings, while in 
possession of the mortgagee. There is no 
proof whatever, that these were caused by 
his wilful default or gross negligence; but 
they wei'e the silent effects of waste and de- 
cay from time. 

6, 7, 8, 10. The sLxth, seventh, eighth, and 
tenth exceptions are disposed of by two 
simple considerations. (1.) They all relate 
to matter which had been ah*eady disposed 
of in a former suit Dexter v. Arnold [Case 
No. 3,856]. (2.) If Thomas Arnold (the in- 
testate) was accountable at all for any of 
these matters, he was so in a suit brought 
against him as agent or admmistrator of 
Jonathan Arnold, and not in this suit, which 
is merely a bill to redeem a mortgage. 

9. The ninth exception admits of the same 
answer, with this additional consideration, 
that the facts refei*red to in it are not stated 
in the master's report. 

11. The eleventh exception proceeds upon 
the objection that the master has allowed 
interest, where none was due. This excep- 
tion proceeds upon the supposition, that the 
second and third exceptions were well found- 
ed. We have already decided, that the mas- 
ter was right in holding the consideration 
stated in the mortgage deed to be the time 
sum due, as ascertained in the account sot- 
tied in 1801. 

12. The twelfth exception is, because the 
books of Thomas Ai-nold were not produced 
before the master, or required by him to be 
produced. This is founded in a dear mis- 
take; for the affidavits of Anna Arnold and 
James Arnold establish the fact, that they 
were produced. 

13. The thirteenth exception is to the sup- 
posed denial to the plaintiffs of the right of 
examining the books of Thomas Arnold, pro- 
duced under notice before tlie master. This 
exception has no facts, on which to rest it in 
the master's report. The plaintitfs had no 
right to examine those books generally; but 
only such parts as related to enti'ies, charges 
and accounts relative to the matters in con- 
troversy in the suit. If we pass aside from 
the master's report, it appears by the afli- 
davits, already alluded to, that a full exam- 
ination, as to these matters, was allowed, so 
far as any of the books contained entries, 
charges, or accoimts relative thereto. 

14. The fourteenth exception is, that the 
report states no reason for the refusal of 
Samuel G. Arnold to join in making repairs 
on the premises. That was not necessai-y. 
It was mere matter of evidence for the 
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consideration of the master, in examiniujj 
the point, whether there "was any •wilful de- 
fault, or gross negligence of the mortgagee 
in not making repairs upon the premises. 

15. The fifteenth exception is to the refusal 
of the master to open the account settled in 
March, 1801. No leave was given to sm-- 
charge or falsify that account before the 
master; and after the long lapse of time and 
the circumstances stated by the master, that 
that account had ah-eady been adjudicated 
upon by this court in a former suit, we have 
no doubt, that he was right in his refusal to 
open the account See 1 Pow. Mortg., by 
Coventry & Rand, 390a, note; Ohalmer v. 
Bradley, 1 Jac. & W. 66. 

16. The sixteenth and last exception is, 
that the rents allowed by the master are too 
low. There is no evidence of that; and we 
are well satisfied with his report on that 
head. 

Let us in the next place proceed to the 
consideration of the exceptions of the defend- 
ants. 

1. The first exception is, because the mas- 
ter has charged Thomas Arnold's estate with 
one thh:d of the amount received by him upon 
the sale of the Fox Point lots. These lots 
were a part of the premises included in Uie 
mortgage now in question; and Thomas Ar- 
nold had sold them in December, ISIO, as 
his own property, by an absolute deed. In 
that deed there is a covenant of general war- 
ranty. The argument of the defendants is: 
Fh'st, that this covenant of warranty formed 
a part of the consideration and price given 
by the purchaser for the store lots; and 
secondly, that as the conveyance was abso- 
lute, and not an assignment of the mortgage 
to the purchaser, the representatives of Jona- 
than Arnold are not now entitled to any part 
of tliat price. We thinlj, that the master 
was right, and that the reasons stated by 
him for his judgment are sound. Thomas 
Arnold, tlie mortgagee, could not lawfully 
sell this one third of the premises except 
under his mortgage. In selling an absolute 
estate to the pm'chaser, he was guilty of a 
fraud and wrong upon the mortgagor; and 
he ought not now to be permitted to take 
any benefit or advantage from ,that miscon- 
duct. The covenant of warranty makes no 
difference in the principles applicable to the 
case. The deed, though absolute in its 
form, operated as a conveyance of a defea- 
sible title only to the purchaser as to this one 
tliird, and not as a disseisin, as between the 
mortgagor and mortgagee. The case is pre- 
cisely the same, in legal effect, between the 
present parties, as if the mortgagee had 
elected to sell the one third for the benefit 
of the mortgagor, who subsequently adopted 
the act 

2. The second exception is, that the decree 
was, that the master should take an account 
of the rents and profits received, by the 
mortgagee, whereas the master has allowed 
rents and profits not received by him. The 



master was right In the first place the 
mortgagee kept no proper accounts of the 
rents and profits received by him; and, 
therefore, upon general principles, he was 
properly chargeable with what he might 
haveTeceived, and must be presumed to have 
received. In the next place, if the mortgagee 
was in the personal occupation of the prem- 
ises, or of any part thereof, he was justly 
chargeable with an occupation rent, which 
might properly be considered, under such 
circumstances, as received by him, in the 
sense of the decree. See Wilson v. Metcalfe, 
1 Russ. 530; E Pow. Mortg., by CoventiT & 
Rand, J)16a, 948b, 949, and note. There is 
more of technical nicety than solid justice 
in this exception, and we should not be dis- 
posed to encourage it, when it had no bear- 
ing on the merits. 

3. The third exception is, tliat the master 
has allowed a much larger amount of rents 
than is contained in the accounts of the ad- 
ministratrix of the mortgagee, and admitted 
to have been received by him. We are of 
opinion, that the master was right, for the 
reasons stated by him. The mortgagee kept 
no regular accounts; and the master has, 
therefore, been compelled to exercise a 
sound discretion" upon the whole evidence 
as to the amount, with which- he should be 
charged for rents and profits. The docti'ine 
contained in Hughes v. Williams, 12 Yes. 
493, and in Williams v. Price, 1 Pow. Mortg., 
by Coventry & Rand, 949a, note, 1 Sim. & S. 
o81, and Anon., 1 Yern. 45, shows the true 
grounds, on which courts of equity proceed 
in cases of tliis nature. 

4. The fourth exception insists, that the 
master should not have estimated the rents, 
for which the mortgagee is charged upon his 
general judgment; but should have charged 
only such a rent as might have been obtained 
by a letting at public auction. We think 
otherwise. The master was bound to charge 
the mortgagee with a reasonable rent 
What, under aU. the circumstances, was a 
reasonable rent was matter for the exercise 
of a sound discretion, upon all the circum- 
stances of the case. An auction rent would 
not in many cases afford either a just or a 
satisfactory standard of the real value, for 
which the premises might be let, or at which 
the mortgagee should be entitled to occupy 
them. 

5. The fifth exception is, that the master 
has reported, that Thomas Arnold kept no 
regular accounts, which is an incorrect state- 
ment We see no proof of that The mas- 
ter was the proper judge of that fact upon 
examining the books and the other evidence 
in the case. There is no evidence before us, 
that establishes in the slightest degree, that 
his conclusion was incorrect. 

6. The sixth exception is founded on the 
supposed incorrectness of the charge of cel- 
lar rent But tliere is not any evidence 
whatsoever upon the face of the reijort, 
which shows any such error of the master; 
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and, therefore, the report must stJind. We 
( anuot presume errors, or go iuto evidence in 
sui)])ort of them, which was not laid before 
thf master, or brought by him to the notice 
of tlie court. Exceptions must be made to 
matters apparent upon the face of the re- 
port, or upon the accompanying documents 
and proofs laid before the court upon the al- 
locations and objections of the parties. 

7, 8, t), 10, 11. All the other exceptions are 
founded in objections to the master's esti- 
mate and allowance of rents charged against 
tJie mortgagee. Wa are of opinion that, upon 
the circumstances stated in his report, that 
estimate was perfectly just and reasonable. 
It was a matter for his judgment; and there 
are no facts in the case, which impugn the 
proi)riety or soundness of his conclusions. 

Upon the whole our judgment is, that all 
the exceptions on both sides ought to be 
overruled, and the report ought to stand 
confirmed. 

Decree: This cause came on to be heard 
on tlie report of the master, and the ex- 
ceptions filed by the paitios. and was ar- 
gued by counsel, on consideration whereof it 
was ordered, adjudged, and decreed by the 
court that the exceptions, filed by the parties 
respectively, be, and the same are hereby 
overruled, and that the report of the master 
do stand confirmed, and thereupon it is fur- 
ther ordered by the court, that the plaintiffs 
be at liberty to redeem the said premises by 
paying to the defendants tlie said sum of 
ifilHdG.UG, being the sum reported by the 
said master to be due on the said mortgage 
(together with interest thereon until tlie same 
is paid at six per cent), within ninetj' days 
from the day of rendering of this decree; 
otherwise, that plaintiffs be foreclosed of 
their right of redemption. And if any of the 
]>laintiffs shall pay towards the redemption 
of the said mortgage more than his propor- 
tion of the money due thereon, he shall be 
deemed to have a lien thereon to the extent 
of the moneys so paid by him more than 
his proportion tliereof, and that the plaintiffs 
do recover their full costs in the premises. 

Decree accordingly. 
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DEXTER et al. v. ARNOLD et al. 

[3 Sumn. 152.]^ 

Oireuit Court, D. Rhode Island. Nov. Term, 

1837. 

Redkmptios' of Moktgages — Limitation— State 
St ATCTii:*; —Acknowledgment by Moktgagee — 
PLEAmNGS AS Evidence— Ad VEijsE Possession 
— Co-Tenants. 

1. Courts of equity follow the analogies of the 
law, tis to the limitation of the right to redeem 
a mortgage. 

[Cited in Badger v. Badger, Case No. 71S.] 

2. The statute of Rhode Island respecting the 
redemption of mortgages, though specially ad- 
dressed to the supreme court of the state, is 

'■ [Reported by Charles Sumner, Esq.] 



proper to be followed by the circuit court of the 
United States, sitting in equity. 

3. The general rule in equity is, that twenty 
years' exclusive possession by a mortgagee is a 
bar to the equity of redemption. 

[Cited iu Wyman v. Babcock, Case No. 18,- 
113; Amory y. Lawrence, Id. 33G.] 

4. Courts of equity will allow a redemption of 
a mortgage, under peculiar circumstances, even 
after a lapse of more than twenty years. 

5. The acts of a mortgagee, within twenty 
years, admitting the title to be a mortgaire, are 
sufficient to keep open the equity. So, also, 
are solemn recitals and acknowledgments of the 
mortgage, in deeds and other written transac- 
tions with third persons. 

6. Quaere; whether parol admissions, within 
twenty yeai's, are sufficient to keep open the 
equity. 

[Cited in Hunter v. Marlboro, Case No. G,- 
908.] 

7. There is no instance of a decree beiiiR 
made upon parol evidence, in favor of the party 
seeking to redeem. 

8. Whatever may be the true rule, the confes- 
sion and admission of the mortgagee, in tlic 
present case, are too infirm to justify a decree 
in favor of redemption. 

9. The answer of a defendant in another suil. 
though good evidence against him, is not ad- 
missible agains-; a co-defendant. 

10. The possession of one co-tenant is not. 
ordinarily, to be treated as adverse to that of" 
otlier co-tenants. 

Bill in equity, to redeem the one third of 
certain real estate, called the "Paget Farm," 
which the plaintiffs [Henry H. Dexter and 
otliers] sought to redeem, claiming title un- 
der the mortgagor, Jonathan Arnold. The 
material facts were as follows: In May, 1793, 
.Jonathan Ai*nold and A^a Arnold were ea<'h 
seized and entitled to one third of the Paget 
farm, in his own right and fee simple, the 
otlier third being owned by tlie children of 
their deceased brotlier, "Weliiome Arnold. On 
the Gth of the same month, Jonathan Arnold 
jnortgaged his one third, together with his 
one half of the stock and farming utensils 
thereon, to his brother Thomas Ar-nold. for 
the payment of the sum of £7D0, and £100, 
with lawful interest, on or before the first of 
April, 1794. Jonathan Ai'nold died on or 
about the first of October, 180G, leaving his 
brothei-s, Thomas and Aza, and his sisters, 
ilarcy Dexter, (under whom the plaintiffs 
claim title), and Abigail Greene and Eliza- 
beth Arnold, and the children of his deceased 
brother, Welcome Arnold, (who died in 1798), 
his sole heirs. It did not appear, that Thom- 
as Arnold ever entered into possession of the 
mortgaged premises, until after the death of 
Jonathan Aimold. On the 23d of March, 
1807, Thomas took administration upon Jona- 
than's estate; and on the 3d of June of the 
same yeai-, sold to his brother Aza Arnold, 
for tlie sum of $G403 67, by an absolute deed 
of general warranty, the same one third of 
the Paget farm, which was mortgaged to him 
by Jonathan Aimold, the deed describing it 
as "the same third part of said fann which 
I pm'chased of Jonatlian Arnold, by his deed 
of mortgage, bearing date," &c. Under this 
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■deed, (which was immediately put on record), 
Aza, Arnold either entered into, or remained 
in possession of the whole of the Paget farm, 
taking: the rents and profits, two thirds for 
liimself, and one third for his co-tenants, viz. 
the heirs of Welcome Arnold, until his death, 
which happened about the 3d of December, 
1S33. By his will, dated the 28th of June, 
1S30, he devised to the heu-s of his brother, 
Thomas Arnold, (who died on the 11th of 
December, 1S2G,) and the heirs of his brother 
Welcome, (who died, as has been already 
stated, in 1798,) aU his right in the Paget 
farm. By the same will he devised to other 
persons, who were his heirs at law, other por- 
tions of his estate. Marcy Dexter died on 
the 4tli of September, 1817, and by her will 
devised the remainder of her estate, (includ- 
ing her right, viz. one sixth in the premises), 
in ti-ust for the benefit of certain persons, 
among whom were the plaintiffs. Anna Ar- 
nold (the defendant) took administration in 
the estate of Thomas Arnold ,in December, 
iy2(j. The defendants were all persons claim- 
ing title to the same one thh'd of the Paget 
farm, under the will of Aza Arnold, or under 
the will of Marcy Dexter. All the defend- 
ants, also, the heirs or descendants of the 
heirs of Jonathan Arnold, in different de- 
grees; and all of them, except those deriving 
title under iVfarcy Dexter, resisted redemp- 
tion. The bill was filed on the loth of Sep- 
tember, 1835, that is to say, more than forty 
yeai's after the mortgage became absolute at 
law, from the breach of the condition. 

Mr. Snow, for plaintiffs. 
Mr. Doit, R. W. Greene, 0. F. Tillinghast, 
-jind A. O. Greene, for defendants. 

STORY, Circuit Justice. There is no dis- 
pute about tiie deraignment of title of either 
partj"; and the whole question is, whether, 
under the cu'cumstances, after such a lapse 
ot time, the plaintiffs are entitled to redeem. 

The act of Rhode Island, for quieting pos- 
session (Dig. 1798, p. 465, and of 1822, pp. 363, 
364), gives to a quiet seisin and possession 
•of lands in fee simple, for twenty years, the 
full effect of a good and rightful title in fee, 
subject only to the common exceptions in 
favor of persons under age, femes covert, non 
-<;ompotes mentis, or imprisoned, or beyond 
seas. The act of Rhode Island, respecting 
mortgages (Dig. 179S, p. 275; Dig. 1822, p. 
^10), declares, among other things, that the 
■equity of redemption of mortgages made 
prior to 1798 shall be "within twenty years 
after possession shall have been obtained of 
4iny mortgaged estate, by consent of parties, 
without legal process;" with a proviso that 
the supreme com-t of the state may "allow 
a redemption of any mortgaged estate after 
•a possession of twenty years, obtained with- 
out legal process, if any peculiar chcum- 
stances shall, in the opinion of the court, ren- 
der such redemption equitable." The policy 
■of the legislature, however, manifestly is to 



shorten the time of redemption in ordinary 
cases; for, in all cases of mortgages made 
since 1798, and before 1822, the equitj^ of 
redemption is limited to six years, after pos- 
session by process of law, or a peaceable and 
open entry in the presence of two witnesses; 
and the equitj- of redemption of mortgages, 
made since 1822, is limited to the still more 
resti'icted period of three years after such 
possession; without any such proviso giving 
the court authority, ux)on equitable circum- 
stances, to open the right to redeem, aftei" 
the lapse of these respective periods. In 
cases of mortgages courts of equitj', upon 
general principles, follow the analogies -of the 
law as to the limitation of the right to re- 
deem. Elmendorf v. Taylor, 10 Wheat. [23 
U. S.]"152; Hughes v. Edwards, 9 Wheat. 
[22 U. S.] 480; and Cholmondeley v. Clinton, 
2 Jac. & W. 1. And if there were no stat- 
ute in Rhode Island, touching this particular 
subject, the limitation of twenty years, pro- 
vided for the quieting of possessions, would 
furnish to this com*t by analog?' the proper 
rule for limiting the equity of redemption to 
the same period. But I thinlc, tliat the stat- 
ute respecting mortgages ought to govern in 
this case; and though the clause, giving tlie 
state court authority to allow a redemption, 
after twentj- years' peaceable possession nn- 
der mortgages, made prior to 1798 (as tlio 
present mortgage was), is specially addressed 
to that com't; yet it ought to govern us in 
the present case for two reasons: First, be- 
cause it fmuiishes the appropriate analogy 
upon the known docti'ine of com-ts of equity; 
and, secondly, because it is but a mere af- 
fii'mation of the general principles, upon 
which coiu'ts of equity act in allowing or 
refusing a redemption. Whenever, notwith- 
standing a great lapse of time, peculiar cir- 
cumstances render the redemption of a mort- 
gage equitable, comrts of equity have been in 
the habit of disregarding any formal lim- 
itation, prescribed by its own authority in 
the exercise of its jurisdiction on this subject. 
Thus, in Ord v. Smith, 2 Bq. Cas. Abr. 600, 
Sel. Cas. Ch. 9, a redemption was allowed, 
under vei'y special circumstances, after about 
forty years from the time when the mortgage 
was made. But in the same case it was 
said, that the general rule should be inviol- 
ably abided by; for it is for the quiet of 
men's estates. Smart v. Hunt, cited in 
Hardy v. Reeves, 4 Ves. 479, is to the same 
effect, as is also Hansard v. Hardy, IS Ves. 
455. But there were, in each of these cases, 
circumstances of a vei'y peculiar nature, 
showing that the mortgagee, within twenty 
years, had solemnly u-eated it as a mortgage, 
not merely by parol admissions, but by sol- 
emn acts and admissions in -nTitiug. 

It appears to me, that the possession of 
Aza Arnold, imder the deed of Thomas Ar- 
nold, must be treated as the possession of a 
person claiming title in fee, as absolute 
owner of the one third of the premises con- 
veyed by that deed. There is no pretence. 



DEXTJEH (Case No. 3,859) 



[7 Fed. Cas. page 608]; 



tbat Aza ever kept any account of the rents 
iiud profits, or ever accounted therefor to any 
persons, except to the heu-s of "Welcome Ar- 
nold. Hjs title was an absolute title, with 
covenant and warranty; and although he 
had notice at the time of the conveyance, 
that the original title of Thomas Arnold was 
under a mortgage; yet it by no means fol- 
lows, that, he did then know or believe, that 
there was a subsisting, unextinguished equity 
of redemption at that time in Jonathan Ar- 
nold or his heu-s, or that he had not in his 
lifetime by some act informally sm'rendered 
it to Thomas Arnold. Jonathan appears to 
have died abroad, and to have been abroad 
for some yeai-s before his decease; and I 
think it may faii'ly be inferred, from an ac- 
count annexed to the answer of Aza Ai-nold 
and James Arnold, that Jonathan Arnold was 
indebted to Thomas in other sums than those 
stated in the mortgage; or, at all events, 
that there were other unliquidated accounts 
between them. Be this fact as it may, it 
seems to me, that at all events it may fairly 
be inferred, that Aza Arnold gave the full 
value of the one thii-d of the farm at the 
time of his pm'chase; and that the title and 
covenants of general wai-rantj' were talcen 
upon that foundation. Under such circum- 
stances, he must be deemed to have entered 
into and to have held possession of the prem- 
ises adversely to the title and claims of the 
other heii's of Jonathan Arnold. His pos- 
session was notorious and open. The deeds 
were all recorded. He kept no accounts, and 
never was called upon to account for any 
rents or profits by any persons claiming as 
heu's under Jonathan. His sister, Mai'cy 
Dexter, was then living, and did not die until 
1817; yet she never made any claim what- 
soever in her lifetime, nor have her devisees 
made any claim until the present bill was 
contemplated to be brought. So that here 
we have an uninterrupted and undisputed 
possession by Aza Arnold for the space of 
(weutj'-six years, and until his death, mani- 
festly under an assertion on his part of an 
absolute title, and that possession acquiesced 
in by those, who had a known interest to 
contest it- It is ti'ue, that Aza Arnold might 
lawfully be in possession of the whole of the 
farm as a co-tenant, and therefore his posses- 
sion might be consistent with that of tlie 
other heirs of Jonathan Arnold; for the 
possession of one co-tenant is not ordinarily 
to be treated as adverse to tliat of the other 
co-tenants. But, on the other hand, one co- 
tenant can oust his co-tenants, and thereby 
acquire an adverse possession to them; and 
if he is long in possession, claiming an ex- 
clusive right and title in himself, and taking 
the rents and profits accordingly, and tliat 
claim is notorious under a recorded deed 
conveying an absolute title, it affords clear 
and determinate evidence of a disseisin of 
the other co-tenants. Such I take the estab- 
lished rule at law to be; and it seems to me 
directly applicable to the circumstances of 



the present case. See Prescott v. Nevers- 
tCase No. 11,^90], and the cases there cited. 
I cannot but impute the acquiescence, during 
so long a period, of Marey Dexter and her 
devisees, (for none of the other heirs of 
Jonathan Arnold seek any redemption,) to 
one of two causes; either that the equity of 
redemption had been in fact, thoiigh infor- 
mally, extinguished, or that the mortgaged 
property was not worth redemption; and, 
therefore, the adverse possession, tliough 
known, was not deemed fit, under the cir- 
cumstances, to be resisted. 

But let us take the case in the most favor- 
able view for the plaintiffs in which it can 
be contemplated; and that is, as a case in 
which Aza Arnold had full notice of the mort- 
gage as a subsisting mortgage, with the equi- 
ty of redemption attached thereto, at the time 
of his purchase, and, of course, that, as to the- 
other beirs of Jonatlian Arnold, he was to be 
ti-eated only as a mortgagee in possession. 
What tlien would be the operation of the cir- 
cumstances in a court of equity? The gen- 
eral rule in equity is, that twenty yeai-s' ex- 
clusive possession by a moiigagee is a baa- ta 
the equity of redemption. The exceptions, 
are, whex-e there have been, within that 
period, acts done, or solemn acknowledgments 
made, liy the mortgagee, recognizing the title 
as a mere mortgage. The statute of Khode 
Island, applicable to this very mortgage, pre- 
scribes the same limitation of twenty years. 
Are there, then, in the present case any pe- 
culiar circumstances which render a redemp- 
tion equitable after the lapse of twenty-six 
years? No acts have been done by the sup- 
posed mortgagee, Aza Arnold, within this- 
whole period, which recognize his title to be 
purely that of a mortgagee. No accounts 
have been kept by him as such; no wi-itten 
acknowledgments or transactions are shown^ 
even with strangers, pointing to such a mort- 
gage title. His acts, so far as they go, ai-e 
all the other way. His title, so far as we can 
trace it from the title-deeds, is opiiosed to 
such a conditional right. It is upon its face- 
purely absolute. Admitting that he was 
made by the notice, in contemplation of law,, 
as to the other heirs of Jonathan Arnold, a 
mere assignee of the mortgage, it is certain,, 
that he did not claim merely as such as- 
signee; but his title-deed purported to convey 
to him an unconditional title; and under 
that, and not otherwise, he entered, at least 
as far as any clear proofs exist in the case. 

Now, I aia not disposed to doubt the au- 
thority of those cases, which have decided,, 
that the acts of the mortgagee within twenty 
years, clearly admitting the title to be a 
mortgage, are sufiicient to keep open the equi- 
ty; such, for example, as the bringing of a 
bill to foreclose within the twenty years; or 
keeping accounts of the rents and profits un- 
der the mortgage; or receiving interest from 
the mortgagor on the footing of the mortgage; 
or devising the estate as mortgaged property. 
See 1 Pow. Mortg., by Ck>venti-y & Rand, 380- 
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402, and the notes of tlie eilitors, wlioro tlie 
principal cases are collected. Huglies v. Ed- 
wards, 9 Wheat [22 U. S.] 489; Elmendorf v. 
Taylor, 10 ^Vheat [23 U. S.] 152; Dexter t. 
Arnold [Case No. 3,857]; "Whiting t. White, 2 
Cox, 21)0, and cases there cited; Ord v. Smith, 
Sel. Cas. Cli. 9; Hansard v. Hardj', 18 Yes. 
459. Xor am I disposed to question the au- 
thority of another class of cases, where there 
has been a solemn recital and adinowledg- 
ment of the mortgage, as such, in solemn 
deeds and other written transactions with' 
third persons. Such were the cases of Smart 
V. Hunt, cited in 4 Ves. 479; Hardy v. Befeves, 
Id. 460; Hansard v. Hardy, 18 Ves, 455. 
See, also, the cases cited in 1 Pow. Mortg., by 
Coventiy & Rand, p. 3S5, and note; Whiting 
V. White, 2 Cox, 290, 293, 294. But, there is 
no pi-etence, that there is any evidence in tlie 
present case, which brings it within the reach 
of the principle of either of these classes of 
cases. 

WJiat, then, is the principal ground of re- 
liance of the plaintiffs to sustain the right to 
redeem? It is founded upon certain parol 
acknowledgments, assorted by two witnesses, 
Elisha Angell and Jonathan Arnold, to have 
been made to them in conversation by Aza 
AiTiold. One question which has been argued 
is, whether any naked, verbal admissions, or 
parol acknowledgments in conversations, are 
sulllcient to establish the fact, that the mort- 
gagee has treated the conveyance as a mort- 
gage within twenty years. Such admissions 
and acknowledgments are certainly open to 
the strong objection, that they ai'e easily fab- 
ricated, and difficult, if not impossible, to be 
disproved in many cases, and that they have 
a direct tendency to shake the security of all 
titles under mortgages, even after a very long, 
exclusive possession by the mortgagee; nay, 
even after the possession of a half-centin-y. 

1 am fully sensible of the force of the ob- 
jection, and I can scarcely tliink it can be 
overstated. Lord Alvanley in Whiting v. 
White, 2 Cox, 290, 300, Coop. 1, reprobated the 
inti'oduction of any such parol evidence; and, 
commenting on the ease of Perry v. Marston, 

2 Brown, Ch. 397, where it has been supposed, 
though it is not, perhaps, certain (see 1 Pow. 
Arortg., by Coventry & Rand, pp. 381, 382, 
and note H; Reeks v. Postlethwaite, Coop. 
IGl, 1G4; Lake v. Thomas, 3 Ves. 17.- See, 
also, Mr. Belt's note to his edition of 2 Brown, 
Ch. 397), that Lord Thurlow thought parol 
evidence admissible, and sufficient to give the 
plaintiff a decree for redemption; but he, in 
fact, decided against it, on another groimd. 
Lord Alvanley said, — "I cannot help thinking, 
that it would have been a very wise rule, if 
no parol evidence had been admitted upon 
these subjects. It is clear, that the party ob- 
tains an irredeemable interest by twenty 
years' possession; and then that interest is 
to be totally changed by this sort of loose con- 
versation." He afterwards added,— "I will 
not take upon myself, in the present case, 
to lay down any rule that shall contradict 
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that authoi'itj'', because it is not necessaiy. 
But, at any rate, I think the declarations must 
be clear and unequivocal; and in the present 
case I do not thmk that the evidence is of 
that clear and unequivocal nature, as to jus- 
tify the court in giving the plaintiff a redemp- 
tion." The same point came before the vice 
chancellor (Su- Thomas Plumer) in Reeks v. 
Postlethwaite, Coop. 101; and he, after ad- 
mitting, that there was no case in point, upon 
principle decided, that parol evidence was so 
admissible. But after sifting the evidence in 
that case (which sufficiently shows the dan- 
gers of such evidence), he decided, that it 
was not satisfactory, and refused the redemp- 
tion. Then came the case of Barron v. Mar- 
tin, Coop. 189, 19 Ves. 32G, where Sir William 
Grant thought the parol evidence admissible, 
but at the" same time, on account of its being 
unsatisfactoi*y, decided against the redemp- 
tion, and adhered to the rule laid down by 
Lord Alvanley, tliat it ought to be clear and 
unequivocal to justify a redemption. But 
there is an important remark made by this 
eminent judge in the same case, which is 
worthy of special notice. "It is now decided," 
(said he), "tliat twenty years' possession by a 
mortgagee, will prima facie bar a right of re- 
demption; and it lies on the mortgagor to 
show, that such length of possession ought 
not to produce that effect." He added— "The 
onus lies on the mortgagor to show that fact, 
in order to defeat the effect of the posses- 
sion." In Marks v. Pell, 1 Johns. Ch. 594, 
the same point came before Mr. Chancellor 
Kent; and the only evidence relied upon in 
favor of tlie redemption, was certain naked, 
unassisted confessions of the mortgagee, stat- 
ed by witnesses. The learned judge decided, 
upon a review of the evidence, that the re- 
demption ought not, under all the circum- 
stances, to be allowed; for "it would be 
setting up a dangerous precedent, to give ef- 
fect to a staie claim, upon such uncorrob- 
orated and loose coni'essions." In delivering 
his opinion, he said; "It was once observed in 
the supreme court (6 Johns. 21), that acknowl- 
edgments of the party as to title to real 
property, are a dangerous species of evidence; 
and though good to support a tenancy or to 
satisfy doubts in cases of possession, they 
ought not to be received as evidence of title, 
as it would counteract the beneficial purposes 
of the statute of frauds. That doctrine 
strikes me as just and sound; and principles 
are essentially the same in both courts." 
Prom this language I cannot but infer, that 
tlie leai'ned chancellor was against the ad- 
missibility of the evidence, though he did not 
deem it necesstiry to decide the case on that 
point. His very able reporter (Mr. Johnson) 
has supposed differently, in his marginal note 
of tlie case; but I have been unable so to 
read the case. 

I have not in my researches found any 
other cases upon the point And, what is 
very remarkable, there is no instance of a de- 
a'ee being made upon such parol evidence ha 
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favor of the party seeking to redeem. In tlie 
present case I am spared tlie necessity of 
deciding the general principle; for, admitting 
that pariol evidence is admissible (which I 
am by no means prepared to decide, and I 
wish to reseiTe for further consideration), I 
am of opinion, that the parol evidence of the 
confessions and conversations of the mort- 
gagee, testified to by the witnesses, is wholly 
unsatisfactory, too loose, and too equivocal, 
and too infirm in its reach and bearing and 
circumstances, to justify any decree in favor 
of a redemption. 

What is this evidence? Elisha Angell says, 
that in 1828, (just twenty-one years after Aza 
Arnold had been in possession of the estate.) 
he was employed by Aza Arnold in rebuild- 
ing a saw-mill on the Paget farm. Aza told 
him, tliat he must charge it in a separate ac- 
count, dilferent from any other charges 
against him; for the reason, that his brothers' 
heirs had an interest in that estate, and that 
was a building he built on his own account 
His other charges he had made against Aza. 
His work on the mill he charged, so much 
per day, for work on the saw-mill. Upon be- 
ing interrogated by the plaintiff's coimsel, 
iis to the conversation, whether Aza named 
what heirs and what brothers were interested 
in the saw-mill, he answered, that it was so 
long ago, and he had no interest in the busi- 
ness, that he could not be positive; that his 
words were pretty much, that his brothers' 
heirs had an interest in that estate, and none 
in the mill; and that he could not say, that 
he named any brother. Now, it is plain, that 
■every word of this statement may be true, 
and yet no reference whatever have been 
had to any supposed title in his brother 
Jonathan's heirs; for the children and hell's 
of his deceased brother. Welcome Arnold, 
had an undisputed title in one third of the 
Paget farm. 

The otlier witness is Jonathan Arnold. He 
is one of the heirs of Jonathan Arnold the 
mortgagor; and of course would be incompe- 
tent to .give testimony in the case, while he 
retained his interest as such heir. After the 
bill was brought, and indeed as late as August, 
183(5, ho sold his interest to his son, John 
Randall Ajmold, as he asserts, for fifty dol- 
lars; and it cannot be disguised, that, in all 
probability, the sole object of the convey- 
ance, pendente lite, was to qualify himself 
as a w^itness in the cause. So much, then, 
for his position in the cause, as to his general 
credibility under such circumstances. He 
says, that tliree or four years ago, (that is to 
say, about one or two years before Aza Ar- 
nold's decease), he was at the Paget farm, 
and had a convei-sation with Aza Arnold, 
who is his uncle. He asked his uncle, if he 
had bought the right of his uncle Jonathan 
in the farm; and he told him, he had got a 
deed of Thomas Arnold of his right, that is, 
Jonathan's right; that he had bought out the 
mortgage right of him; that he had a war- 
rantee deed, frx)m Thomas Arnold, of Jona- 



than's interest in the farm; that he does not 
recollect any other pai-ticulars of the conver- 
sation, except what is above-stated. Now, 
taking this conversation together, it may be 
true; and yet it establishes nothing beyond 
what the deed from Thomas to Aza Arnold 
upon its very face imports. It does not estab- 
lish, that the title, that Aza then claimed in 
the premises, was a mere mortgage title, or 
that any mortgage was then subsisting. And 
if it did, I must say, that such loose and in- 
determinate conversations, which I cannot 
but suspect were designedly had with Aza, 
with a view to being used as testimony 
against him, wxjuld weigh w'ith me very lit- 
tle in a CAse of this sort No man would be 
safe, if upon such conversations his title to 
real estate, as an absolute owner, after twen- 
ty-five j'eai'S af exclusive possession, could 
be thus cut down to that of a mere mort- 
gagee. 

This is the whole testimony to establisli 
the right of redemption; for the testimony 
of Stephen Dexter was rejected by the court 
at the hearing, as the legal owner of the title, 
though a trustee for the benefit of the plain- 
tiffs, the cestuis que trust, in the premises in 
controversy. It is tnie, that he is made a de- 
fendant in the bill; but he cannot be ti'eated 
otherwise than as a substantial plaintiff, and, 
indeed, as the proper party to redeem. If, 
indeed, his testimony had been admissible, it 
would not, under the circumstances, have 
changed in tlie slightest manner, in my judg- 
ment, the posture of the case; for I tiiiuk it 
impossible that the conversation which he 
states can, witliout straining (even if its 
credibility were fully admitted), be inter- 
preted to amount to a clear and unequivocal 
admission by Aza Arnold, that he then held 
title to the farm as a mere mortgagee. Even 
the witness, though put by a cross-interroga- 
tory to that very point, does not pretend to 
say that 

The answer of Thomas Arnold in the for- 
mer case of Dexter v. Arnold [Case No. 3,- 
855], in 1822, was offered in evidence in the 
present case, and objected to as evidence 
against all the defendants. Although I am 
clearly of opinion, that nothing contained in 
that answer can be evidence against Aza 
Ai'iiold, or those who claim title under him 
to the Paget fai'm; yet it was allowed to 
be read, de bene esse, at the argument. I 
still retain the same opinion of its inadmis- 
sibilit}-; but as, in my judgment nothing con- 
tained in it can rightfully trench upon the 
title vested in Aza Arnold, under the deed .of 
Thomas Arnold to him in 18(>7, I have not 
thought it necessary to enter upon any gen- 
eral argument to establish its incompetency. 

Upon the whole, my opinion is, that the 
bill ought to be dismissed, with costs. 
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Case Wo. 3,860. 

DEXTER V. DEXTER. 

[4 Mason, 302.]^ 

Circuit Court, D. Rliode Island. Nov. Term, 

1S26. 
Descent and Distkibutiox — Ancestkal Pkop- 

EUTY— FlltST AXU SECOND COUSINS. 

Under the statute of descents of Rliode Is- 
land of 1882 (Laws, p. 222), where the intestate 
died seised of an- estate, which came to him 
from his ancestor by descent, and he left no 
children, but only first and second cousins of 
tlie whole blood, it was held that the fii-st cous- 
ins were not exclusively entitled to the estate 
as next of kin, but that the second cousins also 
were entitled to share by right of representation 
of their parents. 

[This wais an action of ejectment by Kcl- 
ward Dexter, Jr., against William Dexter.] 
The cause came on to be heard upon a special 
statement of facts agreed by the parties, as 
foEows: "It is agreed that the estate de- 
scribed in the plaintiff's declaration, descend- 
ed from Stephen Dexter, the grandfather of 
the brothers, Joseph Dexter and Moses Dex- 
ter, late of North Providence, deceased, 
through their father, Joseph Dexter, first to 
the said first named Joseph, the brother, and 
transmitted- by inheritance from, him to his 
brother, the said Moses, the person last seised, 
as follows, viz. That the said Stephen mar- 
ried Mary Whipple, and died December 27, 
1758, intestfite, having had issue by his said 
wife, fom* sons, viz. Joseph the oldest, Chris- 
topher the second, Jeremiah the third, Ed- 
ward the fourth son; and three daughters, 
viz. Susan, Freelove, and Waite, of which is- 
sue, the said Joseph died, dm-ing the Ufe of 
said Stephen, having married Mai-y Esten, hy 
wliom he had issue the said brothers Joseph 
the oldest, and Moses, both sm'viving their 
said father, Joseph Dexter. That the said 
Joseph Dexter, brother of said Moses, at the 
decease of his said grandfather Stephen, took 
the said estate as oldest son and lieir at law of 
his said deceased father, Joseph Dexter, the 
right of primogenitm-e then being the law of 
the state, and died intestate and without is- 
sue, and so seised of the premises between the 
years 1798 and 1822, to wit, in mil. That 
the said Closes, on the decease of his said 
brother, took, and was seised of the said es- 
tate, by inheritance in fee simple, and con- 
tinued so seised dm'ing the residue of -bis 
life, and in the latter part of the year 1825, 
died so seised intestate without issue. That 
the said Christopher Dexter, second son of 
said Stephen, died many years' before the de- 
cease of said Moses, having had issue Wil- 
liam, Abigail, Amey, Hetty, Alice, Lydia, 
Ada, Waite, who survived the said Moses, 
and are living, and Lewis, who died before 
the decease of said Moses, leaving issue now 
living. That the said Jeremiah Dexter, third 
son of Stephen, died many yeai-s before the 
decease of said JMoses, having had issue eight 
children, of whom four died without issue in 
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the lifetime of said Moses, and four, viz. Ste- 
phen, Edward, Susan Ann, and Freelove sur- 
vived said Moses and are living. That the 
said Bdwai-d, fourth son of said Stephen, died 
many years before the decease of said Moses, 
having had issue Susan, Stephen, Abigail, and 
Edward, the grantor of the plaintiff, of whom 
two only sm'vived said Moses, and are living, 
viz. Stephen and the said Edward, and the 
said Su.5an died without issue in the lifetime 
of said Closes, and the said Abigail last afore- 
said died in the lifetime of said Moses, hav- 
ing married and had issue Abigail and 
Ephraim Comstock, of whom the said 
Ephraim Comstock sm'vives, and the said Ab- 
igail Comstock died in the lifetime of said 
Moses, having married and leaving issue, 
Thomas and Abby Fosdick, who sm'vive. 
That the said Susan, the oldest daughter of 
said Stephen man'ied William Brown, and 
died long before the decease of said Moses, 
having had issue six children, of whom five, 
viz. Dexter, Freelove, Mary, Huldah, and 
Waite died before the decease of said Moses, 
leaving issue, some of whom are still living, 
and the other child of said Susan, viz. Amey, 
now Amey Martin, Is still living, having is- 
sue. That Freelove, the second dau:?hter of 
said Stephen, married Peter Randall, and died 
long before the decease of said Moses, having 
had issue seven children, of whom fire, viz. 
Joseph, William, John, and Stephen Randall, 
and Waite Harris, are still living, and two, 
viz. Freelove and Amey died before the de- 
'cease of said Moses, having each married 
Enoch Angell, by whom they left issue, each 
two children still living, viz. Sally, Nathaniel, 
Elisha, and Randall AngeU. That Waite, the 
third daughter^ of said Stephen, married 
Charles Field, and died in 1808, before the de- 
cease of said Joseph or Moses, having issue 
one daughter, Waite, who married John 
Brown, and died in 1819, before the decease 
of said Moses, having issue one daugiiter, 
Martha, now Martha Howell, one of the de- 
fendants, still living." 

The sole question in the case was- upon the 
construction of certain clauses in the statute 
of descents of 1822, of the state of Rhode 
Island. The defendants contended, that un- 
der that statute Martha Howell, as heir and 
representative of her gi-andmother, AVaite 
Dexter, and her mother, Waite Brown, was a 
co-heir of the estate. This was denied on tJie 
other side. 

J. L. Tillinghast, for plaintiff. 

Thomas Burgess and jNIt. Hunter, for de- 
fendant. 

STORY, Circuit Justice. The statute of 
descents of Rhode Island (page 222), enacts, 
"that when any person, having title to any 
real estate of inheritance, shall die intestate 
as to such estate, it shall descend and pass 
in equal portions to Ms or her Idndred," in 
the manner pointed out by the act. One of 
the clauses, applicable to the facts of the 
present case, is, "if there be no grandfather. 
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then to the gi-andmother, uncles, and aunts, 
on the same side, and then* descendants, or 
such of them as there be." Afterwards 
comes the following clause: "The descend- 
ants of any person deceased shall inherit the 
estate, which such person would hare in- 
herited, had such person survived the intes- 
tate." And immediately succeeds the following 
clause: "When the title to any real estate of 
inheritance, as to which the person, having 
such title, shall die intestate, came by de- 
scent, gift, or devise, from the parent or 
other liindred of the intestate, and such 
intestate die without children, such estate 
shall go to the kin next to the intestate, of 
the blood of the person fi-om whom such 
estate came or descended, if any there be." 
Aloses Dexter died seised of the estate in 
(iiiestion intestate; he took the estate by 
descent from an ancestor, to whom all the 
parties are of the whole blood. All the claim- 
ants stand in the relation of first or second 
cousins to the intestate. The argument on 
behalf of the plaintiff is, that, under the 
clause of the statute last quoted, this being 
an ancesti-al estate, none but persons, who 
are of kin next to the intestate, can inherit; 
and although all the claimants are of the 
whole blood, yet the first cousins are alone, 
in the sense of the act, next or nearest of 
kin. The second cousins, such as jMartha 
Howell, are not, within the clause, next of 
kin. 

If the case stood singly upon tliis clause of 
the statute, the argument would be irresist- 
ible, for the fix-st cousins are nearer of kin 
than the second. But the pnor clause in the 
statute provides for the riglit of representa- 
tion of all descendants. If Waite Dexter, or 
Waite Brown, had survived the intestate, 
they would doubtless have been entitled to 
share in the estixte. By this clause the de- 
scendants, by representation, are to inhexit, 
as their ancestor would, if the ancestor had 
sm'vived the intestate. It is argued, that 
this clause is not applicable to special cases, 
like the present, but only to cases falling 
within the general scheme of descents traced 
out by the act. But there is nothing in the 
act itself, which leads to such a conclusion. 
The mere priority of the clauses in the act 
establishes nothing; for each is an independ- 
ent canon, and must be consti'ued to apply 
to all cases, to which it may, in its general 
sense, be applied. The clause itself is uni- 
versal and absolute in its terms. It includes 
all cases. What ground is thei-e for the court 
to narrow down its univei'sality? Under 
the old law of descents, no right of repre- 
sentition was allowed, except as far as 
brothers' and sisters' childi'en. The act of 
1822 abolished this limitation, and allowed 
this right of representation ad infinitum. 
The clause, as to ancestral estates, is perfect- 
ly sensible and correct without any limita- 
tion. Its object plainly is to ascertain, who 
are of the whole blood; and when this is 
ascertained, the scheme of descents is the 



same as in common cases. In other words, 
the next of kin are to be ascertained by the 
general regulations of the act; and these 
provide for an indefinite representation by 
descendants of the person, who, if living, 
would have been the next of kin. 

The judgment of the court is, that the plain- 
tiff is entitled to recover only one eighteenth 
part of the estate. Judgment accordingly. 
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DEXTER V. HARRIS et al. 

[2 Mason, 531.]^ 

Circuit Court, D. Rhode Island. June Term, 

1822. 

Vendor axd Vexdee — Bosa Fibs Pukchaseus — 

COXSTKUCTIVE NOTICE— PUKCUASE BY AdMINIS- 

TRATOK — Mortgage — Natcke of Title— Re- 
lease op Equity of KEDEJirTiox. 

1. A bona fide purchaser for a valuable con- 
sideration, without notice of any fraud in the 
gx'ant to his vendor, shall hold the estate against 
the original grantor and his heirs. 

2. Where real estate of an intestate was or- 
dered by the legislature to be sold by a person 
appointed by the legislature, for payment of his 
debts, the general administrator upon the estate 
may be a purchaser at the sale. If the sale by 
the agent be fraudulent, j'et a bona fide pur- 
chaser without notice shall hold against the 
heirs of the deceased. 

3. A mortgage in fee conveys an estate at 
law, upon which a real action may be main- 
tained. A release of the equity of redeniption 
does not operate by way of merger of the estate 
conveyed by the mortgage, but as an extinguish- 
ment of the equity of redemption. 

[Cited in Dundaa v. Bowler, Case No. 4,140; 
■ U. S. V. Stowell, 133 U. S. 19, 10 Sup. Ct. 
248.] 

4. A purchaser has not by law constructive 
notice of all matters of record ; but only of such, 
as the title deeds of the estate refer to, or put 
him upon inquiry for. 

5. A release to a purchaser at a marshal's sale 
by the judgment debtor, who holds the estate 
under two titles, one by mortgage, and the oth- 
er by a distinct conveyance, conveys both titles 
to the purchaser. 

Ejectment, in the natmre of a real action, 
according to the local practice. This case 
was tried at the last November term in this 
disti'ict, and a verdict found for the plaintiff 
[Edward Dexter] upon the following facts: 
Both parties claimed a title to the demanded 
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premises nnder one Charles Harris, who died 
in Octoher, 1784. The defendants [Andi*ew 
HaiTis and others] are the children and heirs 
of Charles Hairis, The plaintiff claimed a 
derivative title, as a pm'chaser, paramount 
to that of the heirs. The plaintiff's title, as 
it was made out at the trial, was as follows, 
Charles Harris, on the 18th of Novemhei*, 
1794, mortgaged the estate in question to 
John Harris for f3G8. In November, 1792, 
Charles Harris, by a sealed instrument, de- 
livered seizin and possession to the mort- 
gagee of a part of the mortgaged premises 
in consideration of $1,400, a part of the mort- 
gage money, reserving to himself the right of 
redemption. The mortgagee and those 
claiming under him have held the exclusive 
possession of tlie estate so delivered ever 
since that period. Charles Harris retained 
possession of the other part of the mort- 
gaged premises until his death in 1794, ack- 
nowledging however by the sealed instru- 
ment above referred to, that it was liable 
for £64, the residue of the mortgage money 
(principal and interest) then unpaid. In 
January, 1795, John Harris and Mary Harris 
(the widow of Charles Harris) tooli adminis- 
tration on his estate and returned an inven- 
tory of his personal estate of £123 Is. 9d. In 
June, 1790, the administrators presented a 
petition to the legislature, stating tliat the 
personal estate of the intestate was insuf- 
ficient to pay his debts, that his real estate 
was under mortgage, and that it would be 
for the benefit of his widow and children, 
that the whole real estate should be sold, &c 
and prayed, that some suitable person might 
be appointed to sell, and execute a deed or 
deeds of the real estate, by and with the ad- 
vice and direction of the town council of the 
town of Seituate, where the intestate had his 
residence, and the real estate was situated. 
The legislatm*e gi-anted the petition, and au- 
thorised a sale to be made by one James 
Aldrich, declaring "that a deed by him 
given, as prayed for, shall vest in the pur- 
chaser or pm-chasers all the right, titie and 
interest, which Charles Harris had in the 
premises at the time of his decease." In 
March, 1797, James Aldrich by a deed, recit- 
ing the legislative proceedings and authority, 
and that the sale was made by the advice 
and consent, and under the directions of the 
town council of Seituate, in consideration of 
.*?2,2o0, (the alleged amount of the intestate's 
debts) and also of a lease of the dwelling 
house and parcel of the premises, made by 
John Harris to Mary Harris, conveyed the 
mortgaged premises to John Hai-ris in fee 
simple. The lease referred to was executed 
on the same day, and purported to demise 
the dwelling house, (parcel of the premises) 
for fom-teen years, with certain allowances 
of fire wood, &c. for the benefit of Mary Har- 
ris and her children during the term. In 
November, 1809, the demanded premises were 
sold (among other real estate) by William 
Tcclj, marshal of the United States, to satis- 
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fy a Judgment and execution against John 
Harris at the suit of Philip Ammidon & Co., 
and were duly conveyed to the plaintiff, who 
was purchaser at the sale, for $4,550. In 
Februai-y, 1812, John Harris, hj his deed of 
that date, released to the plaintiff in consid- 
eration of $100 all his titie, &c. to the prem- 
ises, and Mary, his wife, by the same in- 
strument, also released her right of dower. 
Such was the deraignment of the plaintiff's 
title. No exception was taken to the admis- 
sibility of any of the deeds constituting the 
titie. 

The defence tm-ned upon two points: First, 
Tliat John Harris as administi-ator, was to 
be considered a trustee of the estate, and as 
such was incapable of becoming a pm'chaser 
of the estate from Aldrich, and therefore the 
conveyance to him was utterly void. This 
objection was overruled upon tiie ground, 
that .John Harris did not stand in the situa- 
tion of a trustee; and therefore, that the doc- 
trine did not apply; and if he had been a 
ti'ustee, tiie conveyance would not be void in 
law; but at the most would have been void- 
able in equity only, upon a bill framed for 
suitable relief. The second ground of de- 
fence was, that the estate was sold bdow 
its real value; and if so, then under the cir- 
cumstances, in which John Harris stood, the 
sale could not have been bona fide, and the 
conveyance to him was invalid. In support 
of this last point the defendants offered to 
give in evidence, that the estate was .greatly 
undervalued. The plaintiff objected to the 
admission of this evidence, and it was reject- 
ed by the com*t The defendants then further 
offered certain papers to show misconduct in 
John Harris in the administration of the in- 
testate's estate in other pai-ticulars, with the 
view to fortify the presimiption, that the 
sale was collusive. This evidence was also 
objected to by the plaintiff and rejected by 
the court The ground of the rejection was, 
that tiie plaintiff was a bona fide pm*chaser 
of the estate, and unless he had notice of the 
fraud, supposing there was any in the sale 
by Aldrich, he took the estate under the judg- . 
ment sale purged of the fraud. No notice 
was pretended of any such fraud by the 
plaintiff, and therefore, taking the case the 
most strongly for the defendants, the evi- 
dence did not establish any legal defence. 
Independentiy of this general ground, the 
com-t intimated, that it could not be admitted 
for a moment, that a sale at an under value 
was necessarily void. That mere inadequacy 
of price was not in general a sufficient gi-ound 
to rescind a conti-act. There must be other 
ingi'edients in the case. It must be so gi'oss 
as to repel all notion of good faith. "It must 
be such as would lead to the conclusion, that 
the sale was collusive and fraudulent. That 
the misconduct of John Harris in the general 
administration, clear of this ti-ansaction, could 
not be admitted as proof, that this sale was 
fraudulent; for that, whatever might be his 
laches, it could not affect Aldrich with the 
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imputation of fraud, since he Iiad nothing 
to do with tlie general administi-ation, but 
was merely a confldential agent, appointed 
by the legislature for the special purpose of 
making this sale. It was also intimated, 
that the plaintifiE had a right to draw in aid 
tlie mortgage of Charles Harris to John Har- 
ris, against which tliere was no imputiition of 
fraud; and as this was a subsisting mort- 
gage, tlie title under it eitlier passed by the 
judgment sale, or w^as conveyed by the re- 
lease in 1812 to the plaintiff, and in either 
view was sutficient to support his action. Up- 
on these suggestions and directions by the 
court the defendants made no farther oppo- 
sition to a verdict for the plaintiiff. 

A motion for a new trial was afterwards 
made, and argued at this term by — 

Mr. Searle, for plaintilt. 

Whipple and Robbius, for defendants. 

STOKY, Circuit Justice. This motion for 
a new ti'ial has been made and argued upon 
grounds, which were not stated or relied 
upon at the tiial. And the gi-anting of the 
inotion must be in the exercise of a sound 
discretion by the coiu't, because injustice has 
been done to the defendants under circum- 
stances which entitle them to relief. If there 
was error in the law originally laid down 
to the jm-y the defendants are entitled, I 
might almost say, ex debito justitiae to a new 
trial; but if there was no such error, the court 
ought clearly to see, that manifest injury and 
injustice have arisen, which it is its solemn 
duty to correct, before it ventures to set aside 
the verdict The defendants' counsel have 
surrendered the first point made at the tiial, 
to wit, that John Hams was a trustee in- 
capable of becoming a purchaser, and there- 
fore the deed to him was void at law. Nor 
is it now contended, that if the pm'chase by 
the plaintiff was without notice of any fraud 
in tlie original sale by Aldrich, he is not en- 
titled to be protected in his title, and to re- 
cover in this action. These points, which 
were in fact the only points in conti'oversy 
at the trial, and which disposed of the whole 
causi», may be dismissed without further 
commentary; thougli I take the doctrine of 
tlie court to be perfectly estiiblished by gen- 
eral principles, as well as by direct authority. 

The ground now assumed is, that tlie 
papers offered in evidence at the trial do es- 
tablish the sale by Aldrich to have been 
fraudulent; and that the plaintiff had no- 
tice of the fraud. I will not stop to consider, 
how far any fraud might have been made 
out in the sale, if all the circumstances, 
wliich have been stated in the defendants' 
argument, had been in proof before the 
jury. There is such strong colouring in 
his statement, that, if it could have been 
sustained on tlie trial, it would certainly 
have raised a strong presumption of bad 
faith. But much of what is now asserted 
was not in proof; and inferences are now 



advanced from the di-y text of the written 
documents, which do not appear to me war- 
ranted in law or in fact. I agree, that the 
(luestion of fraud was a question for the 
jury, of which they wei-e to judge upon the 
evidence before them, and in respect to their 
judgment on the facts I had neither the 
inclination nor the right to interfere. But 
tlie question of the admissibility of evi- 
dence belonged to the court; and it was its 
duty to pi-ei'ent any from going to the jury, 
which as between these parties was not by 
the rules of law admissible. The evidence of 
fraud in the original sale was not by law ad- 
missible in this suit, unless knowledge of the 
fraud could be brought home to the plain- 
tiff. Such knowledge was not pretended at 
the ti'ial. How could the court then do oth- 
erwise than reject it? But it is now said, 
that the plaintiff had notice of the fraud; 
and tiiat the documents show it. It is not con- 
tended, that the plaintiff had any direct 
actual notice; but it is contended, that he 
had constructive notice, because he is pre- 
sumed to know every fact that constitutes a 
part of his title, and every fact, which is 
matter of record, or of necessary inference 
from matter of record. This is a pretty 
broad ground of imputing constructive no- 
tice, and I should have been glad to see 
some authority in support of such a sweep- 
ing position. None is produced; and I have 
been accustomed to consider the doctrine of 
constructive notice as resting on much nar- 
rower grounds. There is no such principle 
of law, as that what is matter of record shall 
be constructive notice to a purcliaser. The 
doctrine upon this subject as to purchasers 
is this, that they are affected with construc- 
tive notice of all, that is apparent upon the 
face of the title deeds, under which they 
claim, and of such other facts, as those al- 
ready known necessarily put them upon in- 
quiry for, and as such inquiry, pursued with 
ordinary diligence and prudence, would 
bring to their knowledge. But of other 
facts extrinsic of the title, and collateral to 
it no constructive notice can be presumed; 
but it must be proved. Apply this doctrine 
to the present case. The plaintiff claims un- 
der a purchase at the marshal's sale the es- 
tate in question. That estate was derived 
under John Harris; and his title was, first,, 
by a mortgage to him from Charles Harris; 
and secondly, by a deed of conveyance of 
his remaining interest from Aldrich. What- 
ever is contained in these deeds must be pre- 
sumed to be known to the plaintiff. The pe- 
tition therefore to the legislature, the ap- 
probation of the town council, the legislative 
resolve, the sale under the resolve for the 
consideration stated in the deed, are facts, 
of which he had notice. But how can it be 
pretended, that the facts stated in these pa- 
pers, if true, constitute a case of fraud? 
Whether true or not the purchaser was not 
bound to inquire, nor had he the means of 
inquiry, nor was he put upon inquiry. He 
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found Jolin Harris in the legal possession 
and ownersliip of the estate, according to 
the manifest purport of the deed, twelye 
years after its execution. He had no right to 
presume tho possession to be fraudulent. 
The legislature had sanctioned the previous 
facts hy authorising the sale; and the sale 
itself was approved by .the town council. 
The fraud therefore, if any there was, was 
latent, and rested in matters in pais the 
knowledge of -which could not be inferred 
from the terms of the deed or the other writ- 
ten documents connected with it. If there 
had been any evidence of notice, its weight 
ought to have been left to the jury. But as 
it was not pretended at the trial, that there 
was any, the court would not have been 
justified in admitting facts, which did not 
touch the merits of the case as between 
these parties. The case now stands in a 
somewhat different predicament; for the 
verdict ought not to be set aside, unless the 
court perceives clearly, that the papers did 
legally conduce to prove notice of the as- 
serted fraud by the plaintiff. I see no such 
proof; on the contrary, as far as it goes, the 
evidence seems to me altogether to repel the 
presumption of notice. It is therefore whol- 
ly unnecessary to enter into the considera- 
, tion of the question, whether the AJdrich 
deed was in fact fraudulent; though I think 
one ought to listen with some distrust to the 
inflamed representations on this subject. 
They are easily made, where there have 
been any irregularities of conduct; but ir- 
. regularities are not always proof of fraud. 
They may arise from ignorance, mistake, or 
inconsiderateness. Be thjs as it may, the 
asserted fraud cannot touch a bona fide pur- 
chaser without notice, as the plaintiff in my 
judgment, upon the evidence now before the 
court, clearly is. 

Then again, if the gi-ound of notice fails, it 
is ai*gued, and it is a new point not suggested 
at the ti'ial, that the sale by Aldrich was bad, 
because it was not a sale at public auction. 
The natm'al answer is, that the legislative 
resolve does not require the sale to be at pub- 
lic auction. It merely requires, that it should 
be with the advice and direction of the town 
council. But it is said, that every sale* au- 
thorised by the legislature must be at public 
auction, imless the conti'ary is expressly pro- 
vided for in the resolve. No authority is 
produced to establish this position; and I am 
not able to perceive any reason for it. It 
must depend uiion an examination of the very 
terms of each legislative act, whether a pub- 
lic or private sale be intended. And if the 
legislatm-e by an act direct a sale by its own 
Vgent, and especially, if the sale be under the 
conti'ol of another public body, it seems to 
be the fii'st rule of construction to hold any 
sale, either private or public, as a compli- 
ance witli the act, imless from the context 
a necessary implication ai'ises, which eoui- 
pels us to resU'ict the genei"al meaning of the 
word, "sale," to a specific mode of selling. 



If A. authorizes B. to make sale of his estate, 
such an authority need not be executed by a 
public sale. And the case of a sale by leg- 
islative authority does not necessarily differ 
from one by private authority. In short, the 
whole is a question of intent; and where 
there is nothing to restrain the meaning, the 
power is to be consti'ued as broadly, as the 
terms used ordinarily import This objec- 
tion to the sale is not in my judgment sup- 
ported in point of law. 

But assuming, that the sale by "Aldrich is 
invalid, and that the title of the plaintiff 
stands affected by the original infirmity of 
that sale, which is assumed merely for the 
pm-pose of argument, what is to defeat the 
plaintiff's right of recovery upon the deriva- 
tive title imder the mortgage of Ohai'les Har- 
ris to John Harris? There is no pretence, 
that that mortgage was not an lionest trans- 
action for a valuable consideration. But it 
is said, that the mortgage was not a sub- 
sisting titte at the time of the pm*ehase of the 
estate by the plaintiff, because it was extin- 
guished by mergei' in the superior' titie ac- 
quired by John Hai-ris under the deed of Aid- 
rich; or because it had been previously sat- 
isfied. As to the merger, it is dear, that 
there can be no such operation, as the argu- 
ment supposes. At law by the mortgage a 
conditional estate in fee simple passed to 
the mortgagee; and the only operation of the 
conveyance of Aldrich would be to extinguish 
the equity of redemption, and thus to remove 
the condition. If that conveyance was good, 
it had the effect, not to enlarge the estate, 
but to extinguish a right It was not the 
drowning a lesser in a greater estate, for the 
estate was ak'eady a fee simple; but it was 
an extinguishment of the condition or equity. 
If that conveyance was void or voidable, it 
left the mortgaged estate exactiy, where it 
found it As to the mortgage having been 
satisfied, there is not the sUghtest proof of it 
Every paper in the case, affords a presump- 
tion the other way. No such point was at- 
tempted at the trial; and not a scintilla of 
evidence is now offered to sustain the sug- 
gestion. It was true, tliat the original mort- 
gage was not produced, because it was not 
asked for, nor shown to be in the plaintiff's 
possession or power, nor was the oflicial copy 
objected to.- The plain reason for all this 
was, that no such point was in controversy. 
Nay, the veiy opening of the defendants' ar- 
gument upon the motion before the coiu't as- 
serts, "that there were no debts against the 
estate, except his (John Harris's) own; he 
was the sole ci-editor. and he a ci*editor by 
mortgage, and his mortgage without any col- 
lateral secm'ity, and the "estate ample for the 
debt" But if it had been otherwise, so long 
as the mortgage remained uncancelled and 
uni'eleiised, it constituted at law a convey- 
ance of the estate, and would sustain a re- 
covery in a real action. If then the estate 
under the mortgage was a bona fide and siib- 
i sisting titie, it is not denied, that it passed to 
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the plaintiff, either by the marshal's deed in 
1809, or by the release of John Hai-ris in 
1812. The release being for a valuable con- 
sideration AYould alone convey it either by 
way of assi^ment, or confirmation, or by 
passing the estate or right of the releasor. 

The defendants then have made out no case 
at law, that shows the verdict wrong, or that 
entitles them to relief. The vei-dict then 
ought not to be set aside. It was not im- 
providently given, nor do the defendants 
sliow, that they could now make a better 
case. What may be the defendants' remedy, 
if any, in equity, I pretend not to consider. 
It wiE be sufficient to decide that, if the ques- 
tion should ever come before the com*t. The 
judgment in tliis case can decide no more 
than the legal rights of the parties. 

The motion for a new trial is ovenided. and 
judgment must be entered for the plaintiff. 
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Case No. 3,863. 

DEXTER V. MUNROI3 et al. 

[2 Spr. 39.]^ 

District Court, D. Massachusetts. Nov., 18G1. 

Admiralty Jurisdiction — Whaling Votagks— 
liiGiiTS OF Master anp Co-Owkek— Set-Off, 

1. The libellant was master and a co-owner 
of a whalhig-vessel. After the voyage had been 
made up and the amount due for his lay ascer- 
tained, and the proceeds of the voyage were in 
tlie liands of the other owners, Jteld, that the 
libellant was entitled to recover, in admiralty, 
the amount due him as a master, notwithstand 
ing his co-ownership. 

2. A court of admiralty is not restrained from 
doing substantial justice by mere forms or 
technicalities. 

[Cited in Todd v. The Tulehen, 2 Fed. 603; 
The Gazelle, 128 U. S. 487. 9 Sup. Ct. 143; 
The Journeyman, 60 Fed. 296.] 

3. "Where it was agreed that the libellant, in 
his capacity as owner, was indebted to the otli- 
er owners in some amount not then ascertain- 
able, but it was not shown that this indebted- 
ness was, either by agreement or usage, connect- 
ed with the contract of hiring; held, that the 
libellant was not precluded from recovering the 
whole amount due him as master. 

4. The claim of the owners in such ease is a 
matter of set-off, of which admiralty has no ju- 
risdiction. 

[Cited in The Two Brothers, 4 Fed. 159.] 

5. The power which a court of admiralty pos- 
sesses over its own process will enable it to do 
complete justice to all parties. 

R. C. Pitman & C. T. Bonney, for libellant. 
Eliot & Stetson, for respondents. 

SPRAGUE, District Judge. The libellant 
was master of the ship Union, and brings this 
suit to recover his share, one-twelfth, of the 

1 [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 
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proceeds of a whaling voyage, which began in 
May, 1860, and ended in September, 1861. 
Prior to and during the voyage, the libellant 
was the owner of one-sixteenth of that vessel, 
and the respondents own, or by agreement 
are to be deemed, for the purpose of this suit, 
the owners of fifteen-sixteenths. At the cer- 
raination of the voyage, all the catchings— 
that is, the oil and bone— were delivered to 
the respondents, who by their agent have dis- 
posed of the same, and the voyage has been 
made up, and the amount of the master's one- 
twelfth ascertained, and It is now held by the 
respondents in the hand of their agent, ihis 
statement is derived from the facts admiJted 
by the parties. 

It is objected that the libellant cannot sue 
his co-owners, because the contract to servo 
as master was made with all the owners, of 
which he was one, and he cannot sue him- 
self. But the first proposition in this objec- 
tion is not ti-ue. The master did not and 
coidd not make a conti-act wifli himself; he 
made a contract with the respondents, who 
owned fifteen-sixteenths of the vessel, and 
had the control of her. By this contract he 
agreed, that he would proceed on the voyage 
as master, and upon his retm-n would deliver 
the catchings to the owners who controlled 
the vessel, that is, to the respondents; and 
they promised to make sale of the catchings, 
and pay over to him one-twelfth part of the 
net proceeds, such payment to be made as 
soon after the sale as the voyage could be 
made up. The libellant has performed his 
part of this contract; the catclimgs have come 
to the hands of the respondents, and have 
been sold by them; the voyage has been made 
up, the net proceeds are in their hands, and 
it only remains for them to pay over one- 
twelfth part to the libellant, according to the 
terms of their contract Justice requires this 
to be done; and the artificial or technical ob- 
jection which has been raised is not sufficient 
to preclude the court from enforcing the clear 
obligations of the respondents. Courts of ad- 
miralty are not restrained from doing sub- 
stantial justice by mere forms or technicali- 
ties. Dupont de Nemours v. Vance, 19 How. 
[60 U. S.] 172. 

Another objection goes to the jurisdiction of 
the court It is agreed thatthe libellant, "in his 
capacity as owner," is indebted to the other 
owners, and that this will appear "upon a due 
and proper adjustment of the affairs of the 
enterprise." But the amount in which the 
libellant is so indebted as owner is very much 
less than his one-twelfth of the proceeds of 
the voyage. It is contended in behalf of the 
respondents, that the libellant can recover 
only the balance which shall be. due to him 
after deducting from his share as master tho 
amount of his indebtment as owner, and that 
this amount cannot be ascei*tained without a 
complete adjustment of all the accounts be- 
tween the owners, and that such adjust- 
ment cannot be made by a court of admiral- 
ty. This objection deserves consideration. 
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' In what manner tlie libellant became indebted 
iis owner is not specified. It appears that 
the business of this vessel was conducted by 
■an agent of the owners; and I suppose that 
it is to be inferred, that the cost of outfits for 
tue enterprise was to bo borne by the several 
owners in proportion to then* respective inter- 
<?sts, and that the libellant, not having paid 
bis share of such expenses, is now indebted 
therefor. No evidence of the actual agree- 
ment between the owners respecting this voy- 
^ige has been introduced, nor is the court en- 
lightened by any proof of usage. I have only 
the nalsed statement that the libellant as own- 
■er is indebted to the other owners, as will ap- 
pear by a due adjustment of their accounts. 
This indebtedness of com'se arose imder some 
4igi*eement, expressed or implied. Now the 
burden is upon the respondents to show that 
this agreement, whatever it may have been, 
was connected with the contract with the li- 
bellant as master, and that the two may prop- 
■erlj'- be deemed only parts of one general 
iigreement; so that, when the libellant claims 
liis share as master, the respondents can say, 
that, imder our whole agreement, you must 
wait for yom* wages or lay, until a full set- 
tlement of the accounts between the ownex's. 
Such may have been the understanding be- 
tween the libellant and the respondents at 
the time he was hired as master, but I cannot 
say that it has been proved that it was so. 
The contract between the respoi^dents and 
the master is explicit as to the share he is to 
receive and the time of payment. He is to 
have one-twelfth of the proceeds, to be paid 
to him as soon after the termination of the 
voyage as the oil and bone can be sold and 
the voyage made up. This is the contract as 
to the time of payment, and there is no evi- 
■dence that the master ever agreed to vary 
these terms. As before stated, an adjustment 
•of this voyage has been made up; the shares 
•of all the ship's company, the master included, 
have been ascertained; and the time for pay- 
ment has arrived. The accounts between the 
-owners themselves have not been made up; 
^re said to be complicated, and to require 
much time and perhaps the intervention of a 
•com't of chancery, as suggested in the an- 
swer; and the respondents insist that the li- 
bellant cannot claim his lay or wages accord- 
ing to the terms of their agreement with him 
as master; but that they have a right to 
iiold his one-twelfth of the proceeds, and car- 
ry it into the account between the owners, 
■and, if they cannot agree upon an adjustment, 
the whole must be submitted to a com't of 
•equity. It may be desirable for the respond- 
•ents to retain his shai*e of the proceeds in 
their hands until the final settlement between 
the owners, and it would-seem not inequitable 
that they should retain so mnch as may be 
necessary to pay his indebtedness to the other 
owners. But it is now impossible to ascer- 
tain that amount; and it is not shown that 
the master ever agreed that they should hold 
iiis share of the proceeds, to recover any bal- 



ance which might be found against him as 
owner, or that he has entered into any -ar- 
rangement or understanding by which his 
contract of hiring is connected with, or made 
a part of, any other contract or agreement. 
The claim of the respondents against the li- 
bellant as part owner does not arise under the 
contract for which this suit was brought, bub 
presents a distinct and independent demand 
which this court is not reqmred to notice, as 
it does not take cognizance of accounts in 
set-off. But the fact that a respondent to a 
suit upon a maritime conti'aet has claims 
against the libellant which might properly oe 
allowed in other courts by way of set-off does 
not oust this com't of its jurisdiction, or pre- 
clude it from proceedhig to investigate ana 
decide the cause before it. WiLlard v. Dorr 
[Case No. 17,GS0]; The Hudson [Id. 6,831]. 

The power which it possesses over its own 
final process will enable it to complete justice 
between the parties. 

No evidence has been introduced, but the 
facts have been agreed upon partly in writ- 
ing and partly by parol. I state this because 
any one who should look at the written state- 
ment alone, would be misled as to the case 
which is actually submitted to the com-t. 
The pleadings also are defective; material al- 
legations are omitted, and issues presented 
which at the hearing were verbally with- 
drawn. The pleadings should be reformed so 
as to present the true issues. 
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DEXTER v. PROVIDENCE AQUEDUCT 

CO. 

[1 Story, 387.]^ 

Circuit Court, D. Rhode Island, Nov. Term, 

1840. 

"Waters akd Water Courses — Ixjory to Spring 
— ^Injuxctiox— Sdbjiitting Facts to Jury. 

Where a hill in equity charged the defendant 
with digging and sinking a deep well and foun- 
tain, and thereby occasioning a diversion of the 
water from a certain spring and watercourse 
on the meadow land of the plaintiff, so as to 
render the same dry during a portion of the 
year, and prayed for an injunction and relief 
therefrom; and the answer denied the facts 
stated in the bill, alleging, that the diminution 
of water was occasioned by other and natural 
causes; It was Jidd, that if the facts were, as al- 
leged in the bill, the plaintiff was entitled to 
the relief sought. But, in consideration of tht^ 
contradictory nature of a great mass of testi- 
mony, relating merely to the matter of fact, and 
dependent upon the credibility of the witnesses, 
the court proposed, that the following questions 
should be submitted to a jury, to aid it in its de- 
cision: (1) Whether there was any such diver- 
sion of the water, as that alleged in the bill. 
(2) If so, what damages have been sustained 
thereby. (3) What is the permanent diminution 
or loss in value of the plaintiff's meadow land, 
occasioned thereby. 

BiU in equity for an injunction and relief. 
The bill in substance states, that on or about 
the 20th day of December, 1832, the plaintiff 

* [Reported by William W. Story, Esq.] 
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[Henry EC, Dexter] was, and still is, the law- 
ful owner and possessor of a certain close or 
meadow, situated in tlie said city of Provi- 
dence, containing about five acres and one half 
of an aci'e of land, and for twenty "years and 
upwards, before that time, and the time of 
committing the injuries and grievances com- 
plained of, he, and those from whom he de- 
rives his title, had been in the uninterrupted, 
quiet, and peaceable possession and enjoy- 
ment of the same with all its rights and priv- 
ileges, and of a certain siiring and water- 
course therein situated, and passing and 
flowing upon and over, and extending and 
running through a part of the meadow, for 
the purposes of u'rigation and for drink for 
his cattle feeding therein all that time, and 
ought now to have it so run for the same 
purposes. That dm-ing all that time, liiey 
were accustomed to use said spring for these 
purposes, and thereby derived profit and ad- 
vantage. That on or about said 20th day of 
December, 1832, the defendants, well know- 
ing the premises and the gi*eat value and 
importance of the said spring and water- 
course to the orator in this respect, and con- 
ti'iving and milawfully confederating and in- 
tending to injure him, and deprive him of 
the use, benefit, and advantage of the water 
of the said spring and watercoiu'se natm-ally 
flowing therefrom, as it had been immemori- 
ally accustomed to run and flow, and irri- 
gate and fertilize said meadow, and supply 
drink for the cattle feeding therein, wrong- 
fullj' and injm-iously did dig, sink, and cut a 
certain deep well, fountain, or pit near to 
and adjoining the said meadow, of the depth 
of thirty feet and of the diameter of about 
twenty-five feet, and cut or dug a trench 
therefrom, and laid and placed therein large 
iron pipes or watercom'ses leading from the 
said fountain to divers parts of the said city; 
and on or about that day diverted, and 
continually thenceforward have drawn and 
diverted the water from the said spring and 
watercoin-se, and have so diverted the natural 
flow of the water, tliat the spring and water- 
course are dry a considerable portion of the 
year, and the water is thereby hindered and 
prevented from running and flowing as it had 
been immemoriaUy accustomed to run and 
flow over and across the said meadow, irrigat- 
ing and fertilizing the same so extensively 
and beneficially, as it might and otherwise 
would have done, and as it had been accus- 
tomed to do; whereby the orator is and has 
been greatly injm'ed,. as set fortli in the bill. 
The bill further states, that at the November 
term, 1835, of this circuit court, the plaintiff 
commenced an action of the case against the 
defendants, for the recovery of his damages 
before that time sustained, for the unlawful 
diversion of the water as before stated, and 
to establish his right, by judgment of com't, 
to the natural flow of the water in tiie said 
spring and watercourse, for the purposes 
aforesaid; in which suit the defendants ap- 
peared and answered, and such proceedings 



were had, that the orator recovered a ver- 
dict, and judgment was rendered thereon 
for his damages for the wrongful diversion 
of the water, which judgment is in full force 
and not annulled; yet the defendants still 
continue to divert the water wrongfully and 
injuriously. And the bill prays, that tlio 
defendants may be restrained by injunction 
from continuing to divert the water, or 
drawing the same from their fountain 
thi-ough the said iron pipes, and for the ap- 
pointment of a master to ascertain his dam- 
ages by reason of the premises, and for gen- 
eral relief. 

The defendants in their answer state, that 
they know nothing of the complainant's title 
to the said close or meadow, and leave him 
to make proof. That they were incorporated 
by the general assembly of Rhode Island, at 
their October session, 1831, for the purpose 
of supplying the city of Providence with ^ 
sweet and wholesome water, as great incon- 
venience had been previously felt by the in- 
habitants, and the cliarter was aijplied for 
by them, and gi*anted by the general assem- 
bly to remedy the inconvenience. That they 
dug their fountain in December, 1832, on 
land previously purchased by them, consist- 
ing of one acre and a quarter. That in Janu- 
ary, 1833, the laying of their water pipes was 
completed, and they began and have con- 
tinued to supply the inhabitants witli water. 
That the . digging of then' fountain and the 
drawing the water therefrom has no effect 
whatever in diminishing the quantity of 
water in the plaintiff's spring or watercourse. 
That from the time of digging the fountain, 
there has been a succession of drier seasons 
than had been Ivnown for many years before. 
That a number of the small streams and 
springs in the neighbourhood of Providence 
have been vei'y low, and some of them dry, 
during the last five yeai's, which have not 
been dry for many years before; and that the 
drying up of the plaintiff's spring and water- 
course has been owing to the dryness of the 
seasons, and not to the defendants' fountain; 
and that it was not unusual for the plaintiffi's^ 
spring and watercourse to be dry before the 
fountain was sunk, and that thej"^ were al- 
ways dry in dry seasons. That the verdict, 
rendei-ed in the said suit at law, was against 
the evidence; that within two days aftei* the- 
rendition of said verdict, and before judg- 
ment, the counsel of the defendants pre- 
sented a petition to said coui*t to set aside- 
the verdict, and for a new trial, which peti- 
tion was founded on two grounds; first, that 
the verdict was against the evidence; second, 
that after the rendition of the same, the de- 
fendants had discovered new and material 
evidence, which they had no opportunity to 
introduce; but that the eoimsel for the de- 
fendants were informed by the court, that 
the defendants were not bound by the said 
verdict, except for its payment, leaving the 
general question open and imdecided, and if 
petition were gi-anted, it would be on pay- 
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ment of costs, whicli would be about equal i 
to the verdict; and tbat the main question 
might as well be -tried in a second action, as 
by a new ti-lal. And thereupon, the plain- 
tiff's counsel being present, the defendants' 
counsel withdi'ew the said petition. The 
defendants on their answer fmrther state, 
that they then had such new and further 
evidence, as would have disproved the truth 
of the said verdict, and shown, that their 
fountain had not in anywise diminished the 
water in the plaintiff's said spring and 
watercom'se, which evidence they had not 
had an opportimity to introduce during the 
ti'ial. That they would have been able to 
prove by said evidence, that previous to 
digging the said fountain, in all dry seasons, 
the plaintiff's spring and watercourse were 
as much dried up as since; and that such 
evidence the defendants were imable to ob- 
tain previous to the trial, although tliey had 
made diligent search and inquny. The de- 
fendants further contend, that the said 
verdict is not evidence against them in this 
case. That it could not have been, had no 
petition been presented and withdrawn. That 
the action was an action on the case, and the 
inquiry confined to the effect of the fountain 
previous to the date of the writ. The act 
might have been proved to have been then 
injurious, but is not necessarily a continu- 
ing injury. That if a connection be estab- 
lished between them, they deny, that because 
it is injurious in a diy season, it would be 
so in a wet season. In wet seasons there 
would be a redundancy of water for the 
purposes stated by the plaintiff, and if then 
diminished by the fotmtain of the defendants, 
it would not be disadvantageous to the plain- 
tiff. The diminution must be injurious to 
sustain the plaintiff's bill; but the defend- 
ants deny, that it has any effect whatever in 
a dry or wet season on plaintiff's spring or 
watercom-se. That the constant succession 
of almost unprecedented dry seasons^ which 
have occurred since the digging of the foun- 
tain, has rendered it impossible to ascertain, 
by actual observation, what the state of the 
spring and watercourse would be in a wet 
season. That if, as the defendants assert, 
the fountain has no effect in a dry season, 
it can have no effect in a wet. That the said 
spring is not a natm-al spring, but a hole has 
been dug about three feet deep, in a wet 
place, and a barrel placed therein, the watei" 
flowing from the wet land, adjoining, fills up 
this hole and rims off, constituting the spring 
and watercourse in the plaintiff's bill de- 
sa'ibed. To this answer the plaintiff filed 
a general replication. 

The cause came on to be heard at this tei-m 
upon the bill, answer, and other pleadings, 
and the evidence taken by the parties; and 
was argued by- 
Mr. Snow, for plaintiff. 
R. W. Greene and Mr. Whipple, for de- 
fendants. 



STORY, Circuit Justice. This cause has 
been very al)ly argued upon both sides. It 
does not appear to me to involve any real 
difficulty in point of law; but the gi*eat 
stress of the controversy rests on matters of 
fact. The short statement of the grx)und of 
the suit is, that the plaintiff ass^*ts himself 
in the biU to be the owner of a certain 
meadow in Providence, containing about five 
acres, and that, for twenty years and more, 
before December, 1832, he, and those, under 
whom he claims and dex-ives his title, were 
in peaceable possession thereof, with all the 
rights and privileges of a certain spring and 
watercom'se thereon situated, and passing 
and flowing upon and over, and extending 
and running through a part of the meadow, 
for the purpose of irrigation, and for drink 
for his cattle feeding therein; that the de- 
fendants, knowing the premises, in Decem- 
ber, 1832, dug, simlc, and cut a deep well, 
foimtain, and pit in an adjacent close of the 
depth of thirty feet, and of the diameter 
of twenty-five feet, and dug a trench there- 
fi'om, and laid and placed h-on pipes or water- 
courses, leading from the weU or fountain to 
the city of Providence, and have ever since 
continued to do so; whereby they have di- 
verted the water from the said spring and 
watercourse, and so diverted the natural flow 
of the spring and watercom*se, that the same 
are dry for a considerable portion of the 
year, and the water is thereby hindered and 
prevented from i-unuing and flowing, as it had 
been immemorlally accustomed to run and 
flow, over and across the said meadow, kri- 
gating and fertilizing the same. Now, the 
titie of the plaintiff to the meadow is not 
controverted; and if the gravamen, thus stat- 
ed, is made out by sufficient proofs, I have 
no doubt that the plaintiff is entitied to re- 
lief under the bill. The case of Balston v. 
Bensted, 1 Camp. 4G3, is dtrectiy in point; if, 
indeed, the same principle of law had not 
been fully recognized from very early times. 
See Tyler v. WiUvinson [Case No. 14,312]; 
Hazard v. Robinson [Id. 6,281]; Sury v. 
Pigot, Poph. .1G6. 

The defence principally tunis upon a de- 
nial of the matter of fact, that the spring and 
watercom'se have been diverted at all, or, if 
diverted at all, that it has been caused or 
occasioned by the digging of the well and 
fomitain and water pipes of the company. 
In short, the company atti'ibute the diminu- 
tion of the water to other natm*al causes, 
wholly independent of their well, fountain, 
and aqueduct There is a large body of evi- 
dence, inti'oduced into the cause by both par- 
ties, which is, in many of its most important 
bearings, contradictory or confficting. The 
weight,' which ought to be attached to it, 
therefore, must, in a great measm*e, depend 
upon the comparative credibility of the re- 
spective witnesses. It appears to me, that 
under these ch'cumstances, and in matters, 
connected with the common business of prac- 
tical life, where the experience of a jury 
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might be of great advantage to aid the court 
in its ultimate decision, it is exactly such a 
case, as ought to he submitted to a jmy upon 
an issue to be framed for that purpose. I am 
the more disposed to have this course pm'- 
sued, because both the bill and answer ad- 
mit, that" there has been one trial of the 
question by a jm'y, on the common law side 
of this court, in which a verdict was found 
for the plaintiff. That verdict is alleged hy 
the defendants to have been entirely un- 
satisfactoiy, founded upon veiy imperfect 
evidence, and materially affected by the new 
evidence, which has since been obtained. I 
cannot, therefore, give it full weight under 
such circimistances, especially as a new trial 
was intended to be moved for, but was waiv- 
ed upon a supposed suggestion jof the com-t, 
that small damages only were given, and it 
might be as well to leave tlie merits to be 
decided in another action, or in a bill in 
equity. If another verdict is foimd on the 
same side, it will almost ,of itself be decisive. 
If found the other way, it will take away 
the entire force of the former verdict, which 
is now greatly relied upon by the plaintiff, 
as a strong ground for a perpetual iujimction. 
^Vhat I propose, tlien, is, to have an issue 
framed to be tried by a jury at the bar of 
this court to ascertain: (1) Whether there 
has been any diversion and drying of the 
spring or watercourse, occasioned by the dig- 
ging and sinldng of the fountain and aque- 
duct jof fixe defendants. (2) If there has been 
any such diversion and drying, what dam- 
ages have been sustained thereby by the plain- 
tiffs, since the former suit was brought, and 
before the present bill was tiled; or, if it be 
thought preferable by the parties, (3) what 
is the permanent diminution or loss ^n the 
value of the plaintiff's meadow land, oc- 
casioned by the defendants' digging and sink- 
ing the fountain and the aqueduct, as stated 
in the bill. See Hammond v. Hall, 10 Sim. 

iJOl. 
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DEXTER et al. v. The RICHMOND. 

[4 Law Rep. 20; 4 Hunt, Mer. JMag. 455.] 

District Court, D. Massachusetts, ilarch 2, 

1841. 

Sai.vage—Seuvices by Pilots— Extka Comphx- 

SATIOX. 

Libel for salvage by pilots: Seld, that the 
services rendered in this case constituted no 
claim for salvage; but the libellants were per- 
mitted to amend their libel and file a supplemen- 
tal bill for extra compensation as pilots, which, 
on a hearing, was allowed to them. 

[Cited in Flanders v. Tripp, Case No. 4,854; 
The Cachemire, 38 Fed. 523.] 

This was a case in which the libellants, 
pilots of Martha's Vineyard, claimed salvage 
of the owners of the bark Richmond, belong- 
ing to Providence, R. L, for services rendered 
in getting tlie bark into Holme's Hole, on the 
27th of November last, she being forty-two 



days from New Orleans, bound for Boston. 
It was in evidence tliat the value of the bark, 
with her cargo, consisting of cotton and lead, 
was more than ?50,000. On the 19th of 
November, in a violent gale, as appeared by 
her log, her rudder was lost, and a tempo- 
rary steering apparatus was arranged to sup- 
ply its place. The evidence of the libellants 
tended to show, that the vessel being, as 
they maintained, then without a rudder and 
otherwise crippled, and short of provisions, 
was spoken and boarded by thef libellants off 
Block Island, with two signals of distress 
flying; that on the moniiui? of the 27th of 
November, they put a pilot aboard and stood 
by her, at the request of the master, all day, 
and towed her some hours; and that, with- 
out the assistance rendered by them and 
their boat, the bark could not have reached 
a harbor that evening. The claimants main- 
tained tliat the whole statement of the pi- 
lots was greatly exaggerated, and offered 
evidence tending to show, that the bark was 
in no danger on that day from wind and 
sea; that she was not out of provisions, 
and could have made Holme's Hole on that 
day without other assistance than that of 
a pilot; and they contended that the libel- 
lants had not gone beyond the ordinary line 
of their duty as pilots, and could not at law 
recover a salvage compensation. 

After the first hearing of the case, and 
after consideration and consulting the au- 
thorities cited on both sides; DAVIS, Dis- 
trict Judge, intimated his opinion, that the 
libellants in the case, as pilots, could not re- 
cover a salvage compensation. The libel- 
lants then moved for leave to amend their 
libel and file a supplemental bill for extra 
compensation as pilots, to which the claim- 
ants objected. At a subsequent day, amend- 
ment was allowed, and a further hearing 
had, and evidence introduced to show the 
fair value of such services, and how tliey 
are usually compensated. The claimants 
proved the payment of $128— being §40 for 
pilotage into Holme's Hole; $28 for keeper's 
fees 14 days there, and $60 for pilotage 
thence to Boston. A large portion of which, 
they contended, was for extra pilotage serv- 
ices, and also a tender of $150 in addition, 
and thought this was all they should be 
called upon to pay. The libellants contend- 
ed, that a liberal allowance should be made 
for services attended with danger, and 
brought some evidence tending to show, that 
$500 or $600 would be a fair compensation. 

Mr. Dexter and G. W. Phillips, for libel- 
lants. 
Mr, Pope and C. H. Parker, for claimants. 

DAVIS, District Judge (in delivering his 
opinion), said there were three kinds of cases 
of this nature— one purely salvage, where 
property had been saved from imminent 
peril; one purely pilotage; one between the 
two, where extra services beyond pilotage 
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liad been rendered, and had become entitled 
to extra compensation. The present case 
was one of the latter class. The hark was 
here in no imminent peril. Her crew was 
full. There was no distress other than the 
loss of her rudder, which she had been with- 
out for ten days previous to the assistance 
rendered. The only pretence of danger was 
the possibility of a change of wind, which 
might prevent her weathering Gay head. 
It was undoubtedly expedient to keep the 
pilot boat in attendance under the circum- 
stances; but the services thus rendered con- 
stituted no claim for salvage, but were to 
be compensated for as extra pilotage. The 
libellants did no more than, as pilots, they 
should have done. It appeared that, in addi- 
tion to one hundred and twenty-eight dol- 
lars pilotage paid by the respondents, which 
the learned judge considered a very liberal 
payment upon their part, a tender of §150 
had been made. Allowing that each of the 
libellants had met with the best possible suc- 
cess on the 27th of November, the extent of 
their earnings would not have exceeded $40. 
The tender of $150 would give to each of 
them about ?90 apiece, which exceeded, in 
amount, the monthly pay of the whole ship's 
crew. The sum was ample and more than 
the libellants should expect to receive under 
tlie circumstances. Their mistake had been 
from the outset in expecting a salvage com- 
pensation, which had led them to exaggerate 
and inflame the amount of their claim. It 
was well in all cases to allow a liberal com- 
pensation, and though in his opinion, the 
amount here paid and tendered, had Ijeen 
very liberal, yet considering the expense here 
incurred, and the policy of encouraging the 
rendering of similar services by persons in 
the situation of the libellants hereafter, he 
should give them the amount tendered, of 
$li50, and one-half of their costs. 



Case No. 3,866. 

DEXTER v. SMITH et al. 

[2 Mason, 303.]^ 

Circuit Court, D. Rhode Island. June Term, 

1821. 

JORISDICTIOX OF FedKUAI, COUIITS — SOIT ON AS- 
SIGNED Judgment — Fraudulent Conveyances. 

1. Where a judgment has been rendered in a 
state court between citizens of different states, 
and tlie judgment has been since assigned to a 
citizen of the same state as the original plain- 
tiff, the circuit court has jurisdiction to sustain 
a liill in equity in favour of the assignee, al- 
though the original ground of the suit, on 
wliich judgment was rendered, was a nego- 
tiable chose in action, on which the circuit 
court could not have held jurisdiction under 
the restrictive clause of tlie 11th section of the 
judiciary act of 1789, c. 20 [1 Stat. 78]. 

2. A mere volunteer from a grantee under a 
fraudulent conveyance stands in the same pre- 
dicament as his grantor, as against the persons 
intended to be defrauded. 

* [Reported by William P, aiason, Esq.] 



(Case No. 3,866) DEXTER 

This was a bill in equity brought by Ed- 
ward Dexter against the defendants [Simon 
Smith and otliers], and was, in most respects, 
Ijrecisely like the case of Bean v. Smith [Case 
No. 1,174], excepting in this, that "William 
Stone,'' Jr., who was not made a party in 
the other case is made a defendant in this. 
On the 14th day of Januarj-, A. D. 1809. the 
plaintiff was the holder of certain notes of 
the late Farmers' Exchange Bank, for the 
payment of which William Golwell, the cash- 
ier, drew two bills of exchange upon Andrew 
Dexter, Jr. of Boston, in favour of Simon 
Smith, who indorsed the same in blank, and 
they were tlien indorsed by John Harris, 
Smith and Harris being stockholders and di- 
rectors in said bank. The said bills were 
payable in ninety days, one for the sum of 
$5,184 44, and the other for $4,120, and were 
by the cashier delivered to said Dexter in 
payment of said notes of the bank. The 
plaintiff forwarded said .bills to his corre- 
spondent in Boston, Philip Ammidon, to be 
collected and passed to the ci'edit of the 
plaintiff, who was Indebted to said Ammidon 
in a considerable sum. The bills were pro- 
tested for non-acceptance and non-payment 
the indorsei's duly notified, and they were 
tlien forwarded by said Ammidon to Mr. 
Searle, of Providence, and an action com- 
menced upon them in the name of Ammidon 
against said Simon Smith. A judgment was 
obtained, and the said Smith was committed 
to jail on the' execution. He afterwards gave 
his note for the amount in conformity to the 
statute, and was discharged from jail on 
taking the poor prisoners' oath. In the year 
1S18, Ammidon having adjusted his concerns 
with Dexter, assigned and transferred to him 
the said debt and judgment, and this bill in 
equity was brought by Dexter on the said 
judgment. 

Searle and Snow, for plaintiff. 
Mr. Whipple, for defendants. 

STORY, Oh-cuit Justice. The principal 
facts in this case are the same as those in 
the case of Bean v. Smith [supra], which has 
been just disposed of; and therefore it is 
not necessary to discuss them. I shall con- 
tent myself, therefore, with a short reference 
to those circumstances in which they differ. 

And in the first place, on the point of jm'is- 
diction. Dexter claims as assignee of a judg- 
ment in favor of Philip Ammidon. That as- 
signment was made long after the convey- 
ances in September and November, 1809; but 
if the plaintiff's title stood on that ground 
alone, tliere would be no pretence to sustain 
the objection; for Ammidon is, and at that 
time was, a citizen of Massachusetts, and 
entitled, as such, to sue the present parties 
in this court with reference to his judgment. 
So that the case does not fall within the re- 
strictive clause of the 11th section of tlie 
judiciary act of 1789, c. 20 [supra]. But in 
truth the plaintiff was the original holder of 
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the drafts, and Aimnidon was bis agent only, 
and recovered the judgment, as such, as is 
charged in the bill, and is admitted by the 
answer of Simon Smith; so that if the plain- 
tiff was ever competent to sue, being remitted 
to his former right independent of the new 
assignment. 

Another circumstance is, that the present 
bill proceeds against "W''illiam Steere, Jr. (to 
whom his brother Amasa in 1817, released 
and conveyed all his interostl to subject the 
estate conveyed to them by Ahab, Darius, 
and Thomas Smith, by their deed of the 7th 
of February, 381 G, to the plaintifC's debt As 
to the moiety of that estate conveyed by 
Ahab, it is sufficient to say, as has been al- 
ready stated, that as the young aiessrs. 
Steere claim it as a gift, by the very terms of 
their own life lease to him, they stand in 
the same predicament, as if the estate were 
now held by Ahab; and he clearly held by 
a fraudulent conveyance. 

As to the moiety of Darius Smith, for rea- 
sons that have already been stated, the con- 
veyance to him by his father must be deemed 
fraudulent. There are some circumstances, 
however, in his case fortifying that conclu- 
sion, which deserve notice. The father in 
his answer admits, that Darius paid only 
.?oOO of the purchase hy an ultimate dis- 
charge of so much of the debt due to Zepha- 
niah Andrews, and says, that he owed his son 
the residue. And several of the witnesses 
for the respondents assert the same. I can- 
not, however, consider Thomas Smith or 
Amasa Steere as witnesses competent in this 
cause. Both have a direct interest, the 
former as a co-grantor to Amasa and Wil- 
liam Steere, Jr. and the latter as a gi-antor 
to his brother William of the land now in 
controversy. See Roberts v. Anderson, 3 
Johns. Oh. 371, 375. It appears, however, 
that Simon Smith had purchased a farm for 
his son Darius, in January, 1797, for ?3,000, 
and that the deed was taken in the son*s 
name, tliough the consideration was paid by 
the father. The gift too, of the Lewis and 
Tinkham farm by the father to Darius in 
ilarch, 1808, has been already adverted to 
in the other cause. These liberal advances 
to his son, considering too the attempts now 
made to show the father's deep embarrass- 
ment by debts, do not increase the confi- 
dence, one might be disposed otherwise to 
indulge towards the mass of family testi- 
mony brought into this cause, to establish 
debts due to the children. We should be 
almost driven to the conclusion, if we could 
believe such testimony, that there was as 
much profusion and exti'avagance, as there 
was want of good faith, in the conduct of 
the father. 

The only remaining consideration is, wheth- 
er the ::Messrs. Steere, or William, the pres- 
ent holder, are piu'chasers for a valuable 
consideration without notice of the fraud 
from Darius Smitli. They were clearly con- 
usant of the deed of conveyance to Darius and 



Ahab, under which they derive title, for it is 
referred to in the deed to them. Considering 
the immediate family connexion between the 
parties, and the age of the grand-children, it 
seems almost incredible, that they should not 
have had an intimate knowledge of all the 
transactions accompanying the conveyances 
in September and November, 1809. I ob- 
serve, too, that Amasa Steere in his deposi- 
tion, which if competent for any purpose, is 
competent for this, states, that he lived with 
his grandfather Simon Smith, at the time of 
these conveyances, and professes a thorough 
intimacy with the execution of the deed to 
Darius and Ahab, and the consideration, on 
which it was founded. Can any one be- 
lieve, that his co-grantee was ignorant of the 
same facts? There is not the slightest rea- 
son to presume it; and I am not justified in 
allowing them the benefit of a title, which is 
set up under circumstances so pregnant with 
suspicion, and so sti'ongly imbued Avith the 
coloring of a family compact I shall, there- 
fore, make the same decree in this case as in 
that of Bean v. Smith, adding, that Messrs. 
Amasa and William Steere, Jr. are not pm'- 
chasers for a valuable consideration without 
notice, and therefore are liable to the same 
equities, as if the property were now in the 
hands of the heirs of Darius. I think, how- 
ever, that they ought not to be held liable, so 
far as respects the lands claimed from Da- 
rius and his son Thomas, until all other funds 
have been exhausted. 

Decree. This cause came on to be heard on 
the bill, answer, pleadings, and evidence in 
the case, (the due execution of all the deeds 
in the case being admitted by the parties) 
and was argued by counsel; on consideration 
whereof, It is ordered, adjudged, and de- 
creed, as follows, to wit: That the convej"-- 
ances made by the said Simon Smith men- 
tioned in the bill and answers in this cause, 
bearing date the fifteenth day of September, 
in the year of om' Lord one thousand eight 
hundred and nine, to the said Estlier Steere 
and Elizabeth Foster, and to William Steere 
and the said William Foster, for two certain 
farms lying in Gloucester and Foster in the 
county of Providence, within said disti'ict of 
Rhode Island, containing three hundred and 
thirty five acres of land, one called the Wells 
farm, and the other called the Rounds farm; 
and also the conveyances, in the said bill 
and answers mentioned, made by the said 
Simon Smith to the said Ziba Smith, bearing 
date the fifteenth day of September, in the 
year of our Lord one thousand eight hundred 
and nine, for a farm or lot of land, situate 
in Smithfield, in said disti'ict and known by 
the name of the Waterman lot, containing 
fifty four acres, and also the conveyances, in 
the said bill and answers mentioned, made 
by the said Simon Smith to Dax-ius Smith, 
and to Darius Smith and the said Ahab 
Smith, bearing date the fifteenth and eigh- 
teenth days of September, in the year of our 
Lord one tliousand eight hundi'ed and nine, 
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for the farm on which, the said Daxius then 
lived, situated in Gloucester aforesaid, called 
the Daniel Eddy farm, lying on both sides of 
the turnpike road; and also the deed, in tlie 
said bill -and answers mentioned, made by 
the said Simon Smith to the said Ziba Smith, 
bearing date the eighteenth day of Septem- 
ber, in the year of om* Lord one thousand 
eight hundred and nine, for a lot of land sit- 
uate in said Gloucester, containing twenty-six 
acres; and also the deed, in the said bill and 
answer mentioned, made by the said Simon 
Smith to the said Ziba Smith and Simon 
Smith, Jr. bearing date the twenty-second 
day of November, in the year of our Lord one 
thousand eight hundred and nine, for the 
fai'm whereon the said Simon Smith then 
lived, situate in said Gloucester, it being all 
tlie land he had purchased of John Eddy, 
Elijah Cooke, and Abel Potter, and is about 
three hundred acres, were made by the said 
Simon Smith with the intent to defraud his 
creditors, and particularly the plaintiff, and 
are, therefore, as to the plaintiff utterly void. 
And it further ordered, and decreed, that 
the deed, in the said bills and answers men- 
tioned, made by Darius Smith, Thomas 
Smith, and Ahab Smith, to William Steere, 
Jr. and Amasa Steere, bearing date the sev- 
enth day of Febi-uai-y, in the year of our 
Lord one thousand eight hundred and sixteen, 
of the Daniel Eddy farm, before mentioned; 
and also that the lease, in tlie said bill and 
answers mentioned, made by the said Amasa 
Steere, and William Steere, Jr. to the said 
Ahab Smith, bearing date the seventh day 
of February, A. D. 1816, for that part of the 
Daniel Eddy farm, which the said Ahab 
Smith had conveyed to the said Amasa and 
William Steere, Jr. on that day; and also 
that the deeds in the said bill and answers 
mentioned, made by the said Ziba Smith to 
the said Simon Smith, Jr. and by the said 
Simon Smith, Jr. to the saia Ziba Smith bear- 
ing date the thirtieth day of May, in the year 
of our Lord one thousand eight hundred and 
twelve, of certain portions of the said farm, 
that Simon Smith conveyed to them by deed, 
t) earing date the twenty-second day of No- 
vember, A. D. 1809; and also that the deed, 
made by the said Amasa Steere to the said 
William Steere, Jr. mentioned in said bill and 
answers, bearing date the first day of Janu- 
ary, A. D. 1818, for the one half part of the 
said farm conveyed to the said Amasa and 
William Steere, Jr. by the said Dai-ius, 
Thomas, and Ahab Smith, on the seventh day 
•of February, A. D. 1816, were made by the 
said Darius. Thomas, Ahab, Ziba, Simon, Jr. 
Amasa, and William, Jr. in fm'therance, and 
with the knowledge of the original intention 
'of the parties, to defraud the creditors of the 
said Simon Smith, and particularly the plain- 
tiff, and are, therefore, as to the plaintiff, 
utterly void; that the said conveyances be- 
fore mentioned, having originated in a medi- 
tated fraud upon the creditors of the said 
'•Simon Smith, cannot be permitted to stand 



as a security for any debts then due to tlie 
grantees, or for any subsequent advances by 
them made in fm'therance of the original in- 
tention of the parties thereto. 

And it is further declared, and decreed, 
that the plaintiff has a right to be paid the 
principal debt due to him, with interest up 
to the time of this decree, and that the same 
ought to be, and is decreed to be, a charge 
on the same lands, and on the rents and 
profits, (making all proper allowances) which 
have accrued to the respective respondents, 
or might have accrued to them without wilful 
default, since the estates mentioned in the 
same conveyances have come to their hands, 
possession, and use; and it is declared, and 
decreed, that the said lands, rents, and 
profits are specifically holden for, and 
charged with, the payment of the plaintiff's 
said debt 

And it is further declared, and decreed, 
that, the respondents, be permitted to pay in 
the proportion of the value of the estates re- 
spectively conveyed to them, to be ascer- 
tained by a master, the amount due to the 
plaintiff for principal and interest, with costs, 
if they shall elect so to do, within sixty days 
after the date of this decree, and in that 
event the plaintiff is to assign to them, by 
conveyances to be approved by a master, all 
his right and title to the judgments stated 
in his bill, and to the debts due, and his right 
and title under this decree; and the respond- 
ents shall be adoiitted to hold the same ac- 
cordingly as a charge on the same lands; but 
if the respondents shall not pay the said debt 
and costs, within the period aforesaid, then 
the same master is to ascertain the rents and 
profits of the said estates as aforesaid, which 
are to be paid by the respondents respec- 
tively towards the discharge of the plaintiff's 
debt, and if this fund shall not be sufficient 
or shall not be productive, then it is further 
declared, and decreed, tbat the master shall 
sell the lands so conveyed to the respondents 
by the conveyances aforesaid, or a sufficiency 
thereof, to pay the plaintiff's debt, interest 
and costs, at public auction to the highest 
bidder, in manner as shall hereafter be de- 
creed by the court, and make due and legal 
conveyances thereof to the pm'chaser or pm*- 
chasers thereof; and the respondents Simon 
Smith, Ziba Smitli, Ahab Smith, Simon 
Smith, Jr., Esther Steere, William Foster, 
Elizabeth Foster, and William Steere, Jr. 
shall respectively join in such conveyance 
or conveyances, releasing their right, title, 
and interest therein, and thereto, and cov- 
enanting against their own acts, in such 
manner as tlie master shall approve, and the 
IDroceeds of such sale shall be brought into 
this court to discharge the plaintiff's debt 
and costs of suit. 

And it is further declared, and decreed, 
that it be further referred to the same master 
to ascertain by an examination of the plain- 
tiff on oath and otherwise, what was the 
value, at which the plaintiffs- received the 
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Farmers' Exchange bills for which the 
drafts, on which his judgments were found- 
ed, were given, at the time when he received 
or bought the same, and that the plaintiff 
is to be allowed that sum, the damages on 
said drafts at the rate allowed by law on 
the bills of the like nature, and his costs 
of suit, in the state courts of Rhode Island, 
as his principal debt, and the interest is to 
be computed thereon as aforesaid; and the 
same master is to make his report as soon 
as may be, and in the mean time all further 
proceedings and orders are reserved for the 
consideration of the court 



Case liTo. 3,867. 

DEXTER et us. v. SPEAR. 

[4 Mason, 115.] ^ 

Circuit Court, D. Rhode Island. Nov. Term, 

1825. 

Libel — IThat Constitutes — Pkesumptiox of 
Malice — Newspaper Publicatiox — Liakility 

~ op PuBLISHEK and AUTHOll. 

1. Any publication, the tendency of which is 
to degrade and injure another person, or to 
brin^ him into contempt, ridicule, or hatred, or 
which accuses him of a crime, punishable by 
law, or of an act odious or disgraceful in so- 
ciety, is a libel. 

2. Where a publication is libelous, and is 
knowingly mado. the law presumes it malicious, 
unless it is proved to be pubMsUeJ on an inno- 
cent or justifiable occasion. 

3. Malice, in the sense of the law, means wil- 
fulness. 

[Cited in Wiggin v. Coffin, Case No. 17,624: 
U. S. V. Taylor, Id. 16,442.] 

4. It is no justification or excuse for a libel 
printed in a newspaper, that the printer of the 
newspaper did not personally know the party 
libelled. 

5. The publisher is equally responsible with 
the author of a libel. 

Case for a libel on the wife before mar- 
riage. The declaration alleged the purport to 
be a charge of illicit and criminal intercourse 
between the husband [Edward Dextei-] and 
wife before the marriage. The libel was con- 
tained in a newspaper called "The Beacon," 
which was published by the defendant [Wil- 
liam S. Spear], Plea not guilty. 

At the trial the cause was argued by R. W. 
Greene and Mr. Tillinghast for the plaintiffs, 
and by Rivers & A\'hipple for the defendant. 

In tlie defence it was contended, (1) that 
the publication was not a libel on any per- 
son; (2) that if a libel, it was not applied or 
applicable to the wife; (3) that if applied to 
the wife, it was not a malicious publication; 
tliat the defendant was not the author of it, 
but it was a communication to him, and he 
was not personally acquainted with the plain- 
tiffs; that unless there was malice, the ac- 
tion was not maintainable. If the author 
had malice, that was not sufficient, unless 
the publisher also had malice, &c., &c. 

^ [Reported by William P, Mason, Esq.] 



For the defendants were cited People t.. 
Croswell, 3 Johns. Cas. 354; Holt, Li Del, 307- 
3 Chit Cr. Law, 867, 869; Lamb's Case, & 
Coke. 59. 

For the plaintiffs were cited Holt, LibeL 
54, 55, 223, 234, 241, 242, 243, 240, note; 10 
Johns. 443; Russ. Crimes, 303, 340. 

The cause was argued at great length; but 
the arguments are not thought necessary to- 
be reported at large, as they were principally 
addressed to the facts, and the points of law 
are stated in the opinion of the com-t 

STORY, Circuit Justice (after summing up 
tiie facts to the jm-y). Tliis cause has been 
argued, as if there was something peculiar 
in an action for a libel, and as if it rested 
on harsh and extraordinary principles, not 
to be encouraged in an enlightened age. I 
know of notliing that justifies such a notion. 
The case of libels stands upon the same gen- 
eral grounds as other rights of action for 
wrongs. The general rule of law is, that 
whoever does an injury to another is liable 
in damages to the extent of that injury. It 
matters uot, whether the injm-y Is to the 
property, or the person, or the rights, or the- 
reputation, of another. The law has declared 
all these entitled to its protection; and 
wlioever \^autonly assails them must answer 
in damages for the consequences. Civil so- 
ciety could not exist upon any other terms. 
Injm-ies to the reputation, by gross slanders 
and degrading libels, are oftentimes more ex- 
tensive in mischief, and more fatal to the pub- 
lic peace and to private happiness, than any 
which can affect mere corporeal property. 
Indeed the dearest property, which a man 
has, is often his good name and character j 
and as to a woman, without the possession 
of a fair fame, and pm-e, unsullied chastity, 
she is deemed a ruined outcast, unworthy of 
confidpnce, and sunk in iiTotiievable degra- 
dation. 

Nor is there any difficulty in defining or 
ascertaining what the law deems a libel- 
Notwithstanding the suggestions thi'own out 
in the defence, it is as plain aud well set- 
tled as any doctrine of the law. Any pub- 
lication, the tendency of which is to degrade 
and injm-e another pei-son, or to bring him 
into contempt, ridicule, or hatred; or which 
accuses him or her of a a-ime punishable 
by law, or of an act odious and disgraceful 
in society, is a libel. If it is false, he who- 
knowingly writes, publishes, or circulates it, 
is responsible, in a civil action, for damages 
to the party injured. No man has a right to 
state of another that, which is false and in- 
jurious to him. A fortiori no man has a 
right to give it a wider and more mischievous 
range by publishing it in a newspaper. The 
liberty of speech, or of the press, has nothing 
to do with this subject They are not en- 
dangered by the punishment of libellous pub- 
lications. The liberty of speech and the lib- 
erty of the press do not authorize malicious 
and injurious defamation. There can be na 
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right in priutei-s, any more than in other 
persons, to do wrong. If a writing is libel- 
lous, and is knowingly published, the law 
presumes it to be malicious, unless it is 
proved to be published on an innocent or 
justifiable occasion. No man can protect him- 
self from responsibility for a libel by plead- 
ing his ignorance of the real parties who are 
attadjed, if he knows the publication to be 
libellous. He is bound not to do a wrong to 
anothei*, whether personally known or un- 
known to him. Indeed, malice is so far from 
being disproved, by showing that the printer 
did not know who wei-e the parties libelled, 
that it often aggravates the malignity of the 
case, by showing a wanton and indiscrimi- 
nate malice, and an indifference to the peace 
of the innocent It often takes away the pre- 
tence of good motives in. the publication, 
since the party does not know and does not 
care, whether it be truth or falsehood. A 
printer of a newspaper is bound to abstain 
from publications, which he knows to be li- 
bellous, with more than ordinary care, for 
the wide circulation of his paper may often 
inflict upon tlie innocent an irreparable in- 
jm-y. It is no apology for him, that he is not 
the autlior; he who wantonly publishes a 
libel is just as guilty, in the eye of the law, 
as he who writes it The author may write 
from private malice; but the injm-y is done 
by the publication. 

The real questions then for the jm-y are, in 
the first place, whether the publication is a 
libel; and of this it seems to me thei-e can be 
no doubt unless we choose to shut our minds 
against the obvious meaning of the language. 
If it is a libel, then the next consideration 
is, whether the wife was the party alluded 
to, and whether the import of the language 
is truly set forth in the innuendoes in the 
declaration. The next inoLuiry is, whether the 
publication was made, by the defendant, 
with a knowledge that it was libeUous. If so, 
the law presumes it to be malicious; for there 
is no pretence to say, that tiiere was any 
justification from the occasion of publication, 
and an act is deemed malicious, not only 
when it arises from personal spite, but when 
it is a Avanton and intentional injury. Mal- 
ice is wilfulness. See Duncan v. Thwaites, 
S Bai-n. & C. o56, 5S1, 585; Bromage v. Pros- 
ser, 4 Barn. & C. 247.. 

Yerdiet for plaintiffs, $800. 



Case IsTo. 3,868. 

DEXTER V. SULLIVAN. 

[Brunner, Col. Cas. oSo; * 14 Law Rep. 455.] 

Circuit Court D. Rhode Island. 1851. 

Practice— Pkoduotion of Papers in Cause ik 
State Couut. 

The federal courts will not grant a subpoena 
duces tecum for the purpose of bringing up th<i 
original papers in a cause in a state court. 

* [Reported by Albert Brunner, Esq., and here 
reprinted by permission.} 
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During the progi-ess of the cause, Burgess, 
for defendant, applied for a writ of subpoena 
duces tecum, to have the original papers in a 
case in the supreme court of Rhode Island 
brought into the circuit court. 

THE COURT refused the application, on 
the ground that it would not make a demand 
on another court, which would not be grant- 
ed if made to this court it being a rule of the 
circuit court not to allow original papers 
to go out of the clerk's ofla^ce. 



DEXTER (TABOR v.). See Case No. 13,723. 



Case No. 3,869. 

DEXTER V. UNITED STATES. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case Wo. 3,870. 

In re DEY. 

[3 Ben. 450; ^ 3 N. B. R. 305 (Quarto, 81).] 

District Court S. D. New York. Nov., 1869. 

Liens ox Bankrupt's Estate— Mechanic's Lien 
Law op New Jersey. 

1. A lien, to be recognized by the bankruptcy 
court, as a valid lien on property which passes 
from the bankrupt to the assignee in bankruptcy 
by virtue of the proceedings in bankruptcy, must 
be a lien at the time of the commencement of 
those proceedings. 

[Cited in Stuart v. Hines, 33 Iowa, 60.] 

2. A bankrupt filed his voluntary petition on 
May 17th, 1869. Among the property which 
passed to the assignee were buildings and ma- 
chinery situated in New Jersey, upon whicli 
work had been done prior to May 17th, 18G9, 
for which mechanics' liens were claimed on the 
buildings, under the laws of New Jersey, the 
earliest claim of such lien, however, being filed 
on Slay 29th, 1869. The assignee in bankruptcy 
filed a petition asking for a determination as to 
the validity of the claims of lien: JIcW, that 
under the mechanic's lien law of New Jersey, 
the lien did not exist as a lien upon the property 
at the time of the commencement of the bank- 
ruptcy proceedings; that, the assignee must dis- 
tribute the estate without reference to the me- 
chanics' liens, as sucli. 

[Distinguished in Clifton v. Foster, 103 Mass. 

233; Sabin v. Connor Case No. 12,197. 

Disapproved in Re Coulter, Id. 3,276.] 
[See note at end of case.] 

This case came before the eom-t on testi- 
mony taken under an oi*d^ of reference, on 
a petition presented to the com*t by the as- 
signee in banki-uptcy, asking for a determina- 
tion [as to the claims of certain mortgagees 
and] as to the validity of certain alleged liens, 
claimed as mechanics' liens, under the laws 
of New Jersey, on certain real estate, build- 
ings and fixed machinei-y situated on the 
Hackensack river in New Jersey, owned Jyy 
the bankrupt and used by him in his busi- 
ness as a manufactm*er there of poudrette. 
[There seems, on the evidence, to be no ques- 

^ [Reported by Robert D. Benedict Esq.., and 
here reprinted by permission.^ 
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tion as to the validity of tlie mortgage liens 
against the assignee in banki-uptcy. The only 
question to be determined is as to the al- 
leged mechanics' liens.]'-' 

The petition in banla-uptcy, which -was a 
volmitary petition by the bankrupt [James R. 
Dey], was filed on the 17th of May, 1869. 
The earliest claim of lien, in respect to any 
of the alleged mechanics' liens, that was filed 
under the laws of New Jersey, was filed on 
the 29th of May, 1869. The work was done 
and the materials were fm*nished, in respect 
of which the liens were claimed, prior to the 
17th of May, 1869. It was contended, on the 
part of the assignee in bankruptcy, that, un- 
der the laws of Xew Jersey, no lien had at- 
tached to the property in question, in favor 
of any one of the claimants of the alleged 
mechanics' liens, at the time of the com- 
mencement of the proceedings in bankruptcy. 
[The determination of this question involves 
a consti'uction of the mechanic's lien law of 
New Jersey, upon the point as to whether the 
lien given thereby attaches when the work 
is done and the materials are fm'nished, or 
not until the claim of lien is filed.]- The act 
in question was passed an the 11th of March, 
1833 (Nixon's Dig., 2d Ed., p. 487; Id. 
p. 571). The 1st section of that act declares, 
that every building shall be liable "for the 
payment of any debt contracted and owing 
to any person for labor performed or materi- 
als furnished for the erection and construc- 
tion thereof, which debt shall be a lien on 
such building, and on the land whereon it 
stands, including the lot or cm-tilage whereon 
the same is erected." The 5th section pro- 
vides, that "evei*y person intending to claim 
a lien upon any building or lands by virtue of 
this act, shall, within one year after the labor 
is performed or the materials fm-nished. for 
which said lien is claimed, file his claim in 
the office of the clerk of the county where 
such building is situate, which claim shall 
contain these matters," specifying foui*. The 
same section further provides, that, "when 
such claim shall not be filed in the manner 
or within tho time aforesaid, or if the bill of 
pai'ticulars," which is oUe of the four mat- 
ters, "shall contain any wilful or fraudulent 
misstatement of the matters above directed 
to be inserted therein, the building or lands 
shall be free from all lien for the matters in 
such claim." The 8th section provides, that, 
"when a claim is filed agi'eeably to the pro- 
visions of this act, upon any lien created 
thereby, the same may be enforced by suit, in 
the circuit com*t of the county where such 
building is situated, which suit shall be com- 
menced" and prosecuted in the manner there- 
after specified. The 9th section provides, 
that the declaration in the suit "shall con- 
clude with an averment that said debt is, by 
virtue of the provisions of this act, a lien upon 
such building and lot. desci-ibing the same as 
in such claim," and that the owner of the 

= [Prom 3 N. B. R. 305 (Quarto, 81).] 



land and building "may plead that said 
house or land are not liable to said debt, and, 
in such case, it shall be necessary for the 
plaintifle, to entitle him to judgment against 
the house and lands, to prove that the pro- 
visions of this act, requisite to constitute 
such lien, have been complied with." The 
12th section provides, that "no debt shall 
be a lien by virtue of this act, unless a claim 
is filed as hereinbefore provided, within one 
year from the furnishing the materials or 
performing the labor for which such debt 
is due." The 13th section provides, tliat 
"such land and building may be discharged 
from any lien created by this act," in four 
specified ways: (1) By payment and a re- 
ceipt therefor, given by the claimant, and 
filed by the clerk, and an entry made by him 
in the lien docket, opposite the entry of the 
lien; (2) By paying to the clerk the amount 
of the claim; (3) By the expiration of the 
time limited for issuing a summons on the 
lien claim, without any summons being is- 
sued, or without notice thereof endorsed on 
said claim; (4) By showing, by the filing of 
an afladavit, that the owner gave a notice to 
the claimant, requiring him to commence suit 
to enforce such lien in thirty days from the 
service of such notice, and that such time has 
elapsed without such suit being commenced 
or without an entry of the time of issuing 
such summons being made on such claim. 
The 14th section provides, that "all lien 
claims for erecting the same building shall 
be concurrent liens upon the same and the 
land whereon the same is erected." 

J. H. Strahan, for assignee. 
J. H. Randolph and W. H. Peckham, for 
mechanic's lien creditors. 
A. Thompson, for mortgagees. 

BLATCHPORD, District Judge. It is Im- 
possible to read the provisions of the act in 
connection with each other, as a systematic 
whole, without seeing that it is not the inten- 
tion of the statute that the performing of 
the labor or the furnishing of the materials, 
shall, of itself, constitute a lien for the debt 
upon the building or the land. The creating 
of the debt by such means only gives a right 
to the creditor to constitute the lien, by filing 
tlie claim within the time and in the manner 
specified. If he does not, as the 9th section 
declares, comply with the provisions of the 
act which are made requisite to constitute 
the lien, there is no lien; and the 12th sec- 
tion expressly declares, that the debt shall 
not be a lien, that is, shall not become at 
all a lien, unless the claim is filed in accord- 
ance with the 6th section, and within one 
year from the furnishing of the materials or 
the performing of the labor. It is ti"uo, that 
the nth section of the act provides that the 
deed to be given on a sale of a building and 
lot on a special writ of fieri facias on a judg- 
ment against such building and lot, shall 
convey the estate in the lot which the owner 
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had at or any time after the commencement 
of the building, within one year hefore the 
filing of the claim in the clerk's office. But 
this is merely a provision that, when the 
lien is created or constituted by the due 
filing of a claim, it becomes a lien by rela- 
tion, as of the time of the commencement of 
the building. Until the claim is filed, the 
lien rests only in posse. When such claim is 
filed, it becomes a lien in esse, as of the time 
when the building was commenced. That 
there is no lien until the claim is filed, is the 
view held of the statute by the court of 
•chancery of New Jersey. In the case of 
Morris County Bank v. Rockaway Manuf'g 
•Co., 1 C. B. Green [16 N. .J. Eq.] 150, ICl, 
the court (Chancellor Green.) held, that a 
claim not filed according to the requirement 
-of the statute, constituted, under the pro- 
visions of the law, no encumbrance on the 
premises; and that the fact that a judgment 
-at law had been entered upon the lien, when 
the lien claim had not been filed pursuant to 
the statute, did not give the debt any priori- 
ty in payment or advantage over liens upon 
which judgment had not been rendered. No 
decision of any court in New Jersey was 
■cited, on the argument, in conflict with these 
views. 

There was, therefore, no lien, in this case, 
in respect to any of the alleged mechanics' 
liens, at the time the petition in bankruptcy 
was filed. The filing of such petition, fol- 
lowed by an adjudication of bankruptcy, is 
made, by section 38 of the bankruptcy act, 
the commencement of proceedings in bank- 
ruptcy under the act By section 14 of the 
act, the assignment to the assignee in bank- 
ruptcy relates back to the commencement 
•of the proceedings in bankruptcy. It is 
claimed, on the part of the holders of the al- 
leged mechanics' liens, that, although their 
lien claims were filed after the commence- 
ment of the proceedings in bankruptcy, yet, 
4is they were filed within the time limited by 
the statute of New Jersey, they became, by 
5uch filing, liens which must be respected 
and allowed by this court The law is other- 
wise. Any lien, to be recognized by the 
bankruptcy court as a valid lien on property 
which passes from the bankrupt to the as- 
signee by virtue of the proceedings in bank- 
ruptcy, must be a lien at the time of the 
commencement of the proceedings in bank- 
ruptcy. In re Bernstein [Case No. 1,350]; 
In re Schnepf [Id. 12,471]; In re Smith [Id. 
12,973]; Pennington v. Sale [Id. 10,939]; 
Jones V. Leach [Id. 7,475]; In re Ellis [Id. 
4,400]; In re Housberger [Id. 6,734]. The 
property in question passed under the juris- 
diction of this court on the 17th of May, 
18G9, so as to cut off any liens subsequentiy 
-sought to be iqaposed on it, and no proceed- 
ing thereafter, under the state law, to impose 
on it a lien not then created or constituted, 
was valid. If the subsequent imposition of 
the lien in this case were to be upheld, it 
would be difficult to deny, on principle, the 



right of a judgment creditor, by a judgment 
recovered before the commencement of tie 
proceedings in bankruptcy, to create, .a*s 
against the assignee in bankruptcy, a lien on 
personal property, by issuing or levying an 
execution thereon after the commencement 
of such proceedings, but within the time al- 
lowed by the law of the state therefor. 

It results, that the assignee must distribute 
the estate without reference to the alleged 
mechanics' liens, as liens. 

[NOTE. This case was subsequently brought 
up in the circuit court on a petition for review of 
the order of the district court. See Case No. 3,- 
871. The decree of the district court was so 
modified as to secure to the petitioners the pay- 
ment of their lieUs, in preference to the claims 
of the mortgagees and the rights of the assignee.] 



Case No. 3,871. 

In re DEY. 

[9 Blatchf. 285.] > 

Circuit Court, S. D. New Xork. Jan. 3, 1872. 

JlEonAXics' Liens— Moutgages—Priouiti- — 

BANKllUPTCr. 

Under the mechanics' lien law of the state 
of New Jersey (Nix. Dig. 4th Ed., p. 571), A. 
performed labor and furnished materials in 
erecting a building on real estate of B. in New 
Jersey. Afterwards, B. executed a mortgage 
to C, on such real estate. After tliat B. was ad- 
judged a bankrupt, on his own petition, in the 
district court for the southern district of New 
York, and an assignee of his estate was appoint- 
ed. Thereafter, and witliiii one year after the 
performance of such labor, A. filed his claim, 
under said law, in the office of the clerk of the 
county, in New Jersey, in which such building 
was situated: Eeld^ that the lien of A. attached 
as of the time the labor was performed, and 
was superior to the lien of 0. under his mort- 
gage, and that the real estate, in the hands of 
the assignee in bankruptcy, was subject to such 
lien of A. 

This case came up on a petition by Hewes 
and Phillips, and a petition by Uzal Cory, 
for the review of an order of the disti-ict 
coiu:t [for the southern district of New York] 
touching the distribution of the bankrupt's 
estate, which order excluded liens claimed 
by the petitioners severally under the law of 
New Jersey, known as the "mechanics' lien 
law." 3 Ben. 450 [Case No. 3,870]. 

John H. Stx-ahan, for assignee in bank- 
ruptcy. 

Morris S. Thompson, for mortgagees. 

Wheeler H. Peckham, for Hewes and Phil- 
lips. 

Joseph F. Randolph and B. F. Randolph, 
for Cory. 

T700DRUFF, Circuit Judge. The peti- 
tioners respectively claim liens upon certain 
real estate of the bankrupt in New Jersey, 
for work and materials done and fm*nished 
for the erection of buildings thereon, prior 
to the adjudication in banki-uptcy, made 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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upon tlie application of the "bankrupt, for 
which liens, after such adjudication, and 
within one year after the performance of 
the labor and the furnishing of the materials, 
they have respectively filed their claims in 
the office of the clerk of the county, in New 
Jersey, in which the huildiugs, &c., were sit- 
uated. The assignee and certain mortgagees 
subsequent to the commencement of the 
building, insist tliat, by the filing of the pe- 
tition in bankruptcy, the adjudication there- 
on, and the appointment of the assignee, 
intermediate the performance of the work, 
»K:c., and the filing of the claims of lien, the 
assignee takes title free of all such liens and 
claims, and that the mortgagees subsequent 
to the commencement of the building are let 
in, to the exclusion of such liens. The peti- 
tioners, on the other hand, insist, that, under 
the statute of New .Tersey, they have liens 
which the bankrupt could not, by his proceed- 
ings in bankruptcy, divest. On the one 
hand, it is claimed, that no lien is created 
until the claim therefor is filed, and, there- 
fore, that, when the property passed to the 
assignee in bankruptcy, no act of any creditor 
could thereafter create such lien. On the 
other hand, it is claimed, that the moment 
work is done, or materials are furnished, a 
lien attaches in favor of the creditor, which 
the proceedings in banliruptcy could no more 
divest than could any act of the bankrupt 
himself. Obviously, the question in contest 
depends upon the consti'uction and legal ef- 
fect of the statute of New Jersey; and it is 
settled, that, if any doubt appears to exist 
touching that construction and effect, this 
court must look to the decision of the courts 
of that state, if any there be, as its guide in 
determining the question. The construction 
^ven by the disti'ict court was deemed sus- 
tained by the case of Slorris Couutj' Bank 
v. Rockaway Manuf'g Co., in the com-t of 
chancery of New Jersey (1 O. B. Green [16 
N. J. Eq.] 150, 161), and the disti'ict judge 
states, in his opinion, that no decision of any 
com-t in New Jersey was cited, on the argu- 
ment, in conflict with the views stated. I 
cannot doubt, that, had counsel called to the 
attention of com-t the numerous cases, some 
of which ai*e below refeiTed to, in which the 
judges of the com-ts of that state have de- 
clared their opinion npou this statute, a dif- 
ferent conclusion would have been the result. 
The 1st section of the act (Nixon's Dig. 4th 
Ed., p. 571) provides, that every building 
shall be liable "for the payment of any debt, 
contracted and owing to any person, for 
labor performed, or materials furnished, for 
the erection and construction thereof, which 
debt shall be a lien on such building, and on 
the land whereon it stands, including the lot 
or curtilage whereon the same is erected." 
Although it would have been unwise to leave 
this section to operate, without enacting 
other supplemental provisions touching the 
diu-ation of the lien, the notice thereof to be 
given, and the manner of its enforcement, 



it is not doubtful, T think, that, if there had 
been notning more in the act, a party per- 
forming work, or furnishing materials, would, 
by virtue of this section, have a lieu which 
it would be the duty of a court of equity 
to recognize and enforce. No language 
would make the intent more plain, to secm-e 
the ci-editor payment by a charge on the 
premises, to secure the debt eo instanti it 
was incm-red, by making it then a lien. Such 
language in an insti-ument executed by the 
owner to the party performing labor or fur- 
nishing materials, would give the latter a 
lien, in equity, which would be enforced, 
even though the legal title were not con- 
veyed. Much more should the statute have 
that effect when, within its clear power and 
authority, it so enacts. What, then, is the 
effect of the subsequent provisions? 

In tiie first place, it was obvious to thfr 
legislature, that the alienability of the prop- 
erty ought not to be too long hindered by the 
uncertainty which any proposed purchaser 
would feel in regard to the existence and 
amount of such debts; and, second, it was 
practically certain, that many of such debts 
would be paid, or otherwise secm-ed, so that 
the creditor would neither desire nor need 
to assert his lien. It was, therefore, enacted 
(section 6) that the creditor "intending to 
claim a lien" shall, witliin one year after the 
labor is performed, or the materials fur- 
nished, for which such lien is claimed, file- 
his claim in the office of the county clerk, 
containing the particulars specified in the 
statute, and that, when such claim shall not 
be filed in the manner or within the time 
aforesaid, or, if the same shall contain any 
wilful or fraudulent misstatement of the mat- 
tors required to be stated, "the building or 
lands shall be free from all lien for the mat- 
ters in such claim." It is claimed, that it is 
the filing of this claim which "constitutes" 
the lien upon the premises; that, until then, 
although the statute has enabled the cred- 
itor to acquire a lien, has given him the right 
to acquire such lien, no lien, in fact, exists 
until such claim is, in fact, filed; and tliat, 
although, by a subsequent section, if the 
claim be so filed, it relates back to the com- 
mencement of the building, and talies prece- 
dence of mortgages, or conveyances, or otlier 
liens, made or created after the commence- 
ment of the building, the lien itself has no 
existence until the claim is filed. This is 
giving to the provision requiring the claim to 
be filed a plain repugnance to the terms of 
the first section, which declares that the build- 
ing shall be liable for the payment and tlie 
debt shall be a lien. In a large degree. It 
defeats the purpose of the act, which was 
to furnish an instant security while the work 
was in progress, on which lalporers and ma- 
tei-ial men might reiy. Such a construction 
is not necessary to the giving of full force 
and effect to the provision itself. It was 
intended to operate, and it does operate, as a 
limitation of the time within which persons 
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<aesiring to assert their liens must place their 
■claim in the proper office, within the inspec- 
tion of purchasers and others; and it enabled 
them and the owner to know, and be pro- 
tected by the assurance, that the various per- 
sons performing labor or furnishing materials, 
but not asserting liens, had been paid or oth- 
erwise provided for. In effect, It operated, as 
to all creditors, as a condition subsequent, de- 
feating any pre-existing lien, and as a con- 
clusive bar to the assertion thereof. This 
sattsUes the language, and harmonizes both 
of the sections. 

This construction is also in harmony with 
the subsequent Sth section, which provides, 
that, "when a claim is filed, agreeably to 
the provisions of this act, upon any lien cre- 
ated thereby, the same may be enforced by 
suit," commenced and prosecuted as directed 
in the act As the premises are, by the pre- 
vious section to be free of the lien, if the 
claim be not filed within one year, so, in 
the last-named section, it is provided, that, 
when filed, it maj' be enforced by suit; and, 
by necessary implication, if not filed, it can- 
not be enforced. This is not only consistent 
with the previous sections, but seems a neces- 
sary conclusion therefrom. The 11th section, 
in a pointed manner, indicates the intent of 
the legislature to make the liability and lien 
declared in tlie first section eflicient beyond 
the conti'ol of the debtor or owner of the 
building, by providing that, when such suit 
has proceeded to judgment, a conveyance, in 
pursuance of a sale on the execution, shall 
convey the estate which the owner had in 
the land at, or at any time after, the com- 
mencement of the building, free from all sub- 
sequent estates or incumbrances by deed or 
mortgage, made by such owner, or any per- 
son claiming under him. This provision, 
read in connection with the previous sec- 
tions, shows that it was not in the power of 
the owner to defeat the security provided to 
laborers and material men by the statute; 
that such security was to operate effectually 
from the time the building was commenced; 
and that the right of such creditors was prior 
In time to tliat of such subsequent gi'antees 
or mortgagees. It was conceded, by the coun- 
sel for the assignee, that, if the claim was 
filed within the year limited, the lien which 
he insists was then first constituted related 
back to the commencement of the building, 
and, when enforced, operated to hold and 
convey all the interest of tlie owner at that 
time, but, still, that, until the claim is in fact 
filed, no lien exists. I have already expressed 
the opinion that the first section gives the 
lien, and that the filing of the claim is not a 
condition precedent to the liability declared 
in that section, but only a condition subse- 
quent, which operates to discharge or bar the 
assertion of the right which the first section 
confers. 

Nothing can be more plain, however, than 
this. The first section confers a right, 
whether it be what is therein called, the lia- 



bility of the building, or a lien on such build- 
ing and the land whereon it stands, in tlie 
sense of a legal lien. In virtue of work 
pei'formed and materials furnished, the 
creditor is secured the right, within one year, 
i to file his claim, bring suit and sell the prop- 
; erty, divested of all estates or incumbrances 
by deed or mortgage. This right is vested 
by the statute. Twice, in sections subse- 
quent to the first, it is called the lien "created 
by this act"— that is, created not by the fil- 
ing of the claim, but by force of the act 
itself. This right was vested in the creditor 
the moment he was brought within the scope 
of the statute. I do not deem it very materi- 
al to enquire by what name this right is 
called, when the question is whether an ad- 
judication in banla'uptcy defeats it Let it 
be conceded that it is only a right in equit.v 
to acquire a legal lien, or an equitable right. 
AVhatover it is, it is absolute in the creditor. 
It is the secm'ity in reliance upon which ho 
has performed the work, or furnished the 
materials, and is indefeasible by act of the 
debtor or owner, or those claiming under 
them by title subsequently acquired. Why, 
even in this View, should the title of the as- 
signee in bankruptcy be held, in a court of 
bankruptcy, proceeding as a court of equity, 
to defeat that right? The reasoning of the 
counsel for the assignee is, in a high degree, 
technical. It overlooks the evident purx>ose 
of the statute to fm-nish security that will 
accompany the credit given. It fAils to 
recognize the claim of the creditor as being 
even equitable. This case illustrates, in a 
marked manner, the utter subvei'sion of the 
design of the statute, and the disregard of 
all equities resulting therefrom, by its opera- 
tion on the subsequent mortgagees, who are 
liere contesting these liens. Their mortgages 
are subsequent to the commencement of the 
bifilding. It is conceded, and is expressly 
enacted, that the right of these petitioners, 
when they had filed their claims, was com- 
plete, perfect and prior to those mortgages, 
and that when duly prosecuted, a sale must 
follow, which would cut tliem off, and give 
the proceeds of sale to the holders of 
these mechanics' liens. What is the effect of 
Iho ccnstructiou for which they and the as- 
signee contend? It is not claimed that their 
title is not prior to that of the assignee; and 
the consequence is, under the order before 
us for review, that the meclianics' liens are 
excluded, the mortgages are sustained, and, 
in direct conti-avention of the purpose of the 
statute, the mortgages are to be paid by the 
proceeds of the property. Surely the design 
of the banki'upt law was not tlius to affect 
the relations between these lien claimants 
and such subsequent mortgagees, and give 
the latter a preference, where the statute 
made their claims subordinate to those of 
the former. This incidental effect may not 
be a conclusive reason for rejecting the con- 
struction claimed, but it is a reason for 
doubting its correctness, and for adhering to 
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a more just and equitable view of the stat- 
ute, if its terms will permit. 

The case bears no analogy to judgments 
sought and obtained by creditors of an in- 
solvent, with knowledge of sucb insolvency, 
in a struggle to obtain preferences in fraud 
of the bankrupt law, and which, as well as 
executions issued after petition filed, have 
been held inoperative, as against the title of 
the assignee. Tbe right here asserted, ac- 
cording to the views above expressed, was 
acquired cotemporaneously with the perform- 
ance of the labor and the furnishing of the 
materials, and, therefore, is free from any 
suggestion of such fraud upon the law. 

It must be conceded, that the language of 
the 12th section furnishes plausible ground 
for the interpretation given to the statute in 
the district court, namely: "No debt shall 
be a lien, by virtue of this act, unless a claim 
is filed, as herein before provided, within one 
year from the furnishing the materials, or 
performing the labor, for which such debt 
is due." But that section is to be read in 
connection with the other provisions, and it 
is fully satisfied, while tlie prior indefeasible 
right of the creditor in equity, vested the 
moment the work is done, is sustained. It 
is enough, that no claimant can assert a 
lien, who has not filed his claim within the 
prescribed period. No case could arise under 
the statute, in which a lien could be success- 
fully asserted, unless such claim was filed 
within twelve months. But, looking at the 
whole statute, it does not follow, that, if, 
before the lapse of twelve months, the state 
of the property and title, and the rights of 
all parties, became a proper subject of in- 
quiry in the courts of New Jersey, they must 
say that parties heretofore performing labor, 
or furnishing materials, have no interest in 
the property, no rights arising and vested, 
entitling them to perfect their secm'ity, by 
complying with the statute within the time 
limited thereby. 

The construction and legal effect of the act, 
as stated by the learned judges of the courts 
of New Jersey, seem to me clearly to sup- 
port the validitj' of the lien claimed in this 
case. In Ayres v. Ilevei'e, 1 Butcher [25 N. 
J. Law] 474, 480, 481, Green, C. J. (after- 
wards chancellor), in giving the opinion of 
the supreme court, says: "The beneficial de- 
sign of the act must have been to enable 
parties interested, before the work was done, 
or materials furnished, to ascertain whether 
they must look to the responsibility of the 
builder, or may rely upon the secm^ty of the 
building itself." "The man who has furnish- 
ed a brick, or a stone, or a plank, for the 
erection of the building, or who has labored 
a day in its construction, is secured his re- 
muneration in full. « * * It reaches to the 
claims of mortgage and judgment creditors, 
and supersedes even these incmnbraaces, if 
created after the building is commenced, in 
favor of the subsequently created debts of a 
favored class of creditors." In Tomlinson v. 



[7 Fed. Cas. page 630] 

Degraw, 2 Butcher [26 N. J. Law] 73, the 
same distinguished chief justice says: "Where 
the claim is filed within the time prescribed 
by the act, the statute makes the debt a lien 
on the building, and on the land whereon it 
stands. The lien attaches at the commence- 
ment of the building, or one year before the 
filing of the claim in the clerk's office." In 
Kdwards v. Berrickson, 4 Butcher [28 N. J. 
Law] 39, Vredenbm-gh, J. (pages Gl, 62), re- 
gards the filing of the claim as in the nature 
of a bill in equity, and then says: "This stat- 
ute gives to the plaintiff a right to file his 
lien, or biU in equity, if we choose to call it 
so, against the estate either of the original 
owner, or a subsequent purchaser or incum- 
brancer under him, and, as in case of the 
mortgagee in chancery, he sails only the estate 
of the person against whom he seeks, by his 
lien claim, to enforce his lien. * » * The 
fair meaning of the statute is, that the lien 
may be filed against any estate in the lands, 
either at the tune of the attaching of the 
lien, or at any time afterwards before the 
lien is filed." In his opinion, the expression, 
"the attaching of the lien," is repeatedly used 
to indicate, not the time the claim is filed, 
but the time when the right accrued to the 
pai-ty. Chief Justice Green, in the same case 
(though he dissented from his associates on 
the question whether the claim filed in that 
ease was sufficient to entitle the party to 
maintain the suit), says (page 75) on the sub- 
ject now under consideration: "The lien at- 
taches, and becomes a valid, subsisting in- 
cumbrance, at the time of the commencement 
of the building, and upon the estate of the 
then owner." After reciting section 11, he 
adds (page 76): "This language renders it 
very clear, not only that tlie lien attaches, at 
the commencement of the building, upon the 
estate of the then owner, but, also, that the 
said owner, against whom the suit is com- 
menced, and who is to be specified in the 
claim filed, is the owner at the time the 
building is erected." In Gordon v. Tor- 
rey, 2 McCart. [15 N. J. Eq.] 112, 114, the 
same learned chief justice, now chancellor, 
says: "The lien attached at the commence- 
ment of the building, upon the estate of Tor- 
rey," the then owner. "A change of owner- 
ship does not afEect the validity of the in- 
cumbrance." "The statute, in express terms, 
makes the debt a lien from the commence- 
ment of the building. The proceeding to en- 
force the lien is a proceeding in rem. It does 
not create the lien, any more than a proceed- 
ing and decree for the foredosm-e of a mort- 
gage creates the incumbrance. There is noth- 
ing in the statute which requires that the 
time of the commencement of the building, 
and the consequent attaching of the lien, 
should be specified, either in the lien or in 
the record of the judgment." The opinion of 
the same chancellor, in Morris County Bank 
v. Rockaway Manuf'g Co., 1 C. E. Green [16 
N. J. Bq.] 150, 161, was supposed to suppoi-t 
the claims of the assignee, but I think, on ex- 
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amination, it merely indicates what is above'] 
conceded, namely, that, unless the creditor as- 'j 
serts his lien, hy filing his daim with the 
comity cleifc within twelve months after the' 
work is 6ohe, &c., he has no standing in court 
thereon, and loses all right to enforce his 
lien. By the non-performance of that con- 
dition, his lien is defeated, and he has there- 
after no lien on the premises. The chancellor 
was discussing various objections to the 
claims of certain parties, who were reported 
by the master as having liens, hut who had 
not filed then* claim with the county clerk, 
and he adds: "The radical objection is, that 
the claim was not filed according to the re- 
quirement of the statute, and constitutes," 
therefore, under the provisions of the law, no 
incumbrance upon the premises." The con- 
test was between mortgagees and sundry lien 
claimants, and the purpose was to marshal 
the proceeds of sale. The observation of the 
chancellor was of a present fact. The claim 
had never been filed. The words of the chan- 
cellor are but a reiteration of the statute, and 
are in entire harmony with the views above 
expressed. 

' I am constrained to the conclusion, that the 
rights of these petitioners were not cut off or 
defeated by the act of the owner, r>ey, in pre- 
senting his petition in bankruptcy, or by the 
adjudication thereon, and that the order \m- 
der review should be modified so as to require 
payment to them of the debts secured by 
thek liens, in priority to the mortgagees, and 
to the rights of the assignee. The costs of 
this review should be paid out of the estate. 



Case No. 8,873. 

DE ZALDO V. UNITED STATES. 

[Hofif. Land Cas. 98.] ^ 

District Court, D. Caiifornia. Dec. Term, 1855. 

Appeal from Boakd of Land Claims. 

Objection removed .by furtlier testimony in 
this court. 

Claim for a lot fifty varas square [in the 
mission of Dolores] in San Francisco county, 
rejected by the board, and appealed by the 
claimant [Elizabeth De Zaldo]. 

Stanly & King, for appellant 
S. W. Inge. U. S. Atty. 

The claim in this case is for a fifty vara lot 
in the former mission of Dolores. It is found- 
ed on a grant by Francisco SancUez, justice 
of the peace, to one Carlos Moreno or Charles 
Brown. The genuineness of the grant and the 
delivery of possession to the grantee are fully 
proven. The claim was rejected by the board 
for want of the necessary mesne convey- 
ance to connect the title of the present claim- 
ant with that of the original grantee. That 

* [Reported by Hon. Ogden Hoffman, Dis- 
trict Judge, and here reprinted by permission.] 



defect has been supplied in this com't, and no 
objection to the confirmation is perceived by 
us or is suggested on the part of the United 
States. 
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The D. F. KEELING. 

[Blatchf. Pr. Cas. 92.]* 

District Court, S. D. New York. Dec, ISGl. 

Confiscation — pROPERTr op Alien Residing 
Temporarily in Confederacy. 

Under the confiscation act of July 13, 1861 
[12 Stat. 257], a vessel belonging to an alien fe- 
male, who resided transiently at New Orleans, 
having gone there to visit some relatives and 
attend to some matters of account, with the 
intention of then returning abroad, and who 
was engaged in no mercantile business there, 
was held not to be subject to forfeiture. 

BETTS, District Judge. This was a libel 
of information, filed November 8, 1861, by the 
United States district attorney, in behalf of 
the United States, alleging the seizm-e of the 
above-named vessel [the schooner D. F. Kee- 
ling], on the 30th of October last, in the port 
of New York, by the collector of the port, and 
charging that she was the property of Mary 
Hutchinson, an inhabitant of the city of New- 
Orleans, in the state of Louisiana. It alleges 
that tlie said vessel, her taclde, &c., has be- 
come forfeited to the United States by virtue 
of the act of congress of July 13, 1861. The 
claimant, in her answer, asserts that she is 
sole owner of the above vessel, which is a 
British vessel, and that the claimant has been 
sole owner of her since May 25, 1861, and is 
a British subject, and that the vessel is pro- 
tected by subsisting treaties between Great 
Britain and the United States from seizure 
imder any allegations in the libel. She denies 
that she is an inliabitant of New Orleans in 
rebellion against the United States, and that 
she is such an inhabitant thereof as could 
cause the vessel to become forfeited under or 
by virtue of the act of congress referred to in 
the libel. She avers that she is a native of 
Ireland, a widow, feeble and aged, about sixty 
years old, and in no way engaged in mer- 
chandise, or any other business. She denies 
that the vessel, &c., has incurred any for- 
feiture to the United States. 

Evidence was given upon both sides on the 
point whether the vessel, when seized, be- 
longed, within contemplation of law, to a cit- 
izen or inhabitant of New Orleans, in the 
state of Louisiana. The assistant district 
attorney, on the argument, contending that 
the claimant, on the true construction of the 
words of the act, was an inhabitant of the 
state of Louisiana during her ownership of 
the vessel, but stated that, "if her abode there 
was merely temporary and transient, the 
confiscation of the vessel was not claimed.'* 
The evidence is that she is a native subject 

* [Reported by Samuel Blatchford, Esq.] 
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of Great Britain; that after the death of her 
husband she came from London to New Or- 
leans to visit two of her sisters and some 
grandchildren, all residing in New Orleans, 
and that she intended to return to London. 
The precise time she has been in New Or- 
leans is not specified in the proofs, but one 
of the witnesses, a brother of her son-in-law, 
says that he knew her there a few months. 
It is proved tliat she took the transfer of 
this vessel from a Mr. Loitch, tlien residing 
in New Orleans, and having, also, connexion 
with a house of trade in IMinatitlan, in Mex- 
ico, in part payment of a debt bona fide ow- 
ing her from him; and that he, because of 
disaffection with the rebellion in Louisiana, 
and being loyal In his sentiments to the Un- 
ion, left New Orleans in the vessel. The 
vessel was laden and dispatched from New 
Orleans to Vera Cruz and Minatitlan in her 
name and for her use, and from the latter 
place to New York, with a cargo, in the same 
waj', and, when seized, was destined to re- 
turn to Minatitlan in the same interest The 
penal language of the act under which tlie 
seizure was made is in these words: "Any 
ship or vessel belonging, in whole or in part, 
to any citizen or inhabitant of said state or 
part of a state whose inhabitants are so de- 
clared in a state of insurrection, found at 
sea, or in any port of the rest of the United 
States, shall be forfeited to the United 
States." 

The title to the vessel did not pass to the 
claimant as being herself in any business 
pursuits, or having a mercantile domicile 
in Louisiana. She acquires it as a neutral 
creditoi*, having an honest debt, exceeding 
its value, owing to her by the vendor, and 
who immediately abandoned the state to 
avoid aiding the rebellion therein. There 
does not, therefore, appear to have been anj'- 
semblance in the purchase of the vessel of 
purpose to promote the trade and interests 
of the enemy in the transaction, or to enable 
the vessel or claimant to become mixed with 
enemy trade or operations. But, without 
feeling that the case, in its special features, 
demands any close examination of the scope 
of the enactment, I take tlie alternative con- 
cession of the United States attorney as the 
true exposition of the law which the govern- 
ment desires to be made in this suit, and 
say that the evidence, in all its bearings, is 
satisfactory that the claimant is a foreign 
subject, engaged in no mercantile business 
in New Orleans, and that her residence or 
inhabitancy there was transient, and limited 
to the intention of visiting near relatives 
residing in that place, and settling some 
matters of account, and then returning to 
her home in London. I accordingly consider 
that she was not, at the time, such citizen 
or inhabitant of New Orleans as will sub- 
ject this vessel to be forfeited to the United 
States. No costs can be awarded by the 
court against the United States, and, with- 
out discussing the merits of a claim to costs, 



I order a decree acquitting the vessel, her 
tackle, &c., from arrest, and their redelivei-y 
to the claimant. 
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The DIADEM. 

[5 Adm. Kec. 5G1.] 

District Court, S. D. Florida. .Tune 11, 1856. 

Salvage — Compexsatiox — JMi>coNi)rcT of 
Salvoks. 

[§12,000 held to be a reasonable reward for 
getting a ship and cargo worth .$] 25,000 off a 
reef at Key West; but this amount reduced by 
one half because of 24 hours' delay resulting 
from carelessness, negligence, and gross errors 
of judgment on the part of the salvors.] 

[Cited in Roberts v. The St. James, Case No. 
11,914.J 

[This was a libel for salvage by William 
Reynolds and others against the ship Dia- 
dem and cargo.] 

William R. Hackley, for libellants. 
S. J. Douglas, for respondent. 

MARVIN, District Judge. It appearing to 
the court, that this ship and cargo estimated 
at the value of $125,000, while on a voyage 
from New York to New Orleans, got ashore 
on Loo Key, where she was in imminent 
peril of total loss, and from which she was 
saved by the libellants, with their vessels 
carrying sixty eight men, and twenty eight 
men in small boats, and that for this service 
twelve thousand dollars would be a reason- 
able salvage, but for the fact, that in con- 
sequence of their negligence, carelessness 
and gross errors of judgment, the ship was 
not got off the reef so soon by twenty four 
hours as it might have been, for which neg- 
ligence, carelessness and eiTors they ought in 
justice to be held accountable, and that their 
salvage on aecoun.t thereof ought to be di- 
minished one half. It Is therefore ordered, 
adjudged, and decreed, that the libellants 
have and recover in full compensation for 
their services rendered said ship and cargo 
as by them alleged the sum of six thousand 
dollars and their costs and expenses of suit, 
and that upon the payment thereof the mar- 
shal restore said ship and cargo to the mas- 
ter thereof, for and on account of whom it 
may concern. It is further ordered that the 
salvage be referred to Commissioner Bald- 
win to apportion and divide among the dif- 
ferent salvors according to their several 
agreements or the standing rule of court, 
and that he make report of such division 
which when confirmed by the court will be 
constituted as a part of this decree, and that 
the clerk pay the several salvors their shares 
of salvage when so ascertained. That the 
shares of Richard Hamlon, seaman, belong- 
ing to the schooner Dart and of John Mur- 
tugh, seaman, belonging to the schooner 
Relampago, be forfeited for embezzlement, 
and retin*ned to the master of ship and cargo 
for the benefit thereof, and that all other 
questions be reserved. 
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The DIADEM. 

[4 Ben. 247.3 ' 

"District Court, E. D. New York. June, 1870. 

-Delivekv of Cakgo—Ten'der of Fkeigut— Leak- 
age— Steve doue. 

1. Where casks of wine were stowed in a ship 
T>y stevedores, employed, directed and paid by 
the shippers, and on delivery two of them were 
found to be nearly empty: Held,, that even if 
the loss had been the result of bad stowage, as 
It had not been proved to be, the ship was not 
-responsible for it. 

[Cited in The T. A. Goddard, 12 Fed. 184j 
Guerard v. The Lovspring, 42 Fed. 8U0.] 

2. On the arrival of a ship at New York, her 
■consignees published a notice, stating the place 
■of discharge, and calling on consignees to at- 
tend to the receipt of their goods, and giving 
notice that all goods remaining on the dock aft- 

•er five o'clock p. m., would be stored at the risk 
and expense of the consignees of the goods. 
Under this notice thirty-five of thirty-nine casks 
•of wine, composing one consignment, were dis- 
•charged and delivered to the consignee, without 
objection and without any demand of freight. 
The delivery of the otlier four was refused to 
the carman, unless the freight was paid. The 
consignee of the wine being informed of this, 
"with reasonable dispatch caused the freight to be 
tendered to the master of the ship on board, and 
demanded the four casks which were then on the 
wharf, it being then almost five o'clock. The 
master declined to receive the freight, or de- 
liver the casks, for the reason, liiat he did not 
Ivuow the correct amount, and that the place to 
pay the freight, was the office of the consignees 
of the ship, but offered to deliver the casks, if 
a sum much larger than the freight was deposit- 
■ed with him as security. The consignee did not 
assent to this, and the goods were sent to a 
storehouse. This was on Saturday. On Mon- 
<lay morning the consignee of the wine paid the 
freight to the consignee of the ship, who re- 
■ceived it and tendered an order on the ware- 
Tiouse, for the delivery of the goods on payment 
of charges. The consignee of the goods refused 
to accept such an order, and thereafter filed a 
libel against the ship, to recover the value of 
the goods: EcUl. that the master of the ship, 
when the freight was tendered to him at the 
ship, had the right to take a reasonable time to 
ascertain the correct amount of the freight, but 
liad not the right meanwhile to store the goods 
nt the expense of the owner. 

3. Held, that the ship was liable for the value 
•of the goods. 

This was an action to recover the value of 
•certain casks of wine, which were shipped 
on board the bark Diadem at Marseilles, 
consigned to order at New York. Upon tlie 
•arrival of the vessel in New York, the con- 
■signees of the bark published the usual no- 
tice of the arrival of the vessel, stating her 
place of discharging, calling on consignees 
to attend to the receipt of their goods, and 
giving notice that all goods remaining on the 
wharf after five o'clock p. m., would be stor- 
ed at the risk and expense of the consignees. 

Under this notice the vessel began to dis- 
charge, and thirty-five of the casks of wine, 
Tvhich composed the consignment in ques- 
tion, were delivered to the libellant, Joseph 
JBuisson, as they came out, without objection 

* [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



and withoutany demand of freight, two of the 
thirty-five, thus received being nearly empty. 
The remaining four casks came out on Satur- 
day, and their delivery was refused to the 
carman, unless the freight was then paid. 
The consignee, on being notified of this fact, 
with all reasonable dispatch, caused the 
freight to be tendered to the master of tlie 
ship on board, and demanded the four casks 
then on the wharf ready for delivery, the dis- 
charging for the day not being ended, al- 
though it was just about five o'clock p. m. 

The master of the ship declined to receive 
the freight tendered, and refused to deliver 
the casks, assigning as a reason, that he did 
not know the amount of the freight. At 
the same time while he referred the con- 
signee to the office of the consignee of the 
ship, as the place to pay the freight, he of- 
fered to deliver the casks as demanded, if a 
sum, exceeding by a considerable amount the 
freight actually due, were deposited -with 
him as security therefor. 

The libellant not assenting to this, the 
goods were not delivered on Saturday, but 
were sent to store subject to the order of the 
consignees of the ship. On Monday morning 
the libellant paid the freight to the con- 
signees of the ship, who received the same, 
and tendered to the libellant an order on the 
storehouse, for the delivery of the goods, on 
payment of the charges i. e., cartage and a 
month's storage. The libellant declined to 
pay the charges and demanded an order, on 
which he could obtain his goods, free of all 
charges. This was refused. Thereafter this 
action was commenced in which the libellant 
seeks to recover the value of the four casks 
not delivered to him, and the loss on the 
two casks which were delivered nearly emp- 
ty of their contents. 

Francis H. Dykers, for libellant 
James K. Hill, for claimant. 



1 BENEDICT, District Judge. As to the 
j claim for the wine lost from the two* casks, 1 
, am of the opinion, that upon the proofs the li- 
i bellant cannot recover that portion of his de- 
mand. The cause of the loss of the wine, 
was doubtless owing to the pressure of the 
cargo, and the heavy weather. The proofs 
do not make out a case of bad stowage; and 
if they did the ship would not be responsible, 
as this wine was stowed in the ship by 
Stevedores employed, directed and paid by 
the shippers of the wine. 

As to the four casks demanded on Saturday 
and not delivered, I consider the libellant en- 
titled to recover their value. These casks 
were duly demanded of the master of the 
ship, at the ship, during proper hours, and 
when they were on the wharf for delivery. 
The demand was accompanied with a tender 
of all the freight due on the whole consign- 
ment, of which all, but these four casks, had 
already been delivered without objection, or 
demand of freight 
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There is no evidence of a notification to 
tile llbellant, that lie must pay liis freight at 
the office of the consignee of the ship, nor that 
a pre-payment must be made before delivery, 
and the delivery of the casks was offered, 
provided a sum greater than the freight was 
deposited with the master. 

The master of this ship, having designated 
his consignees to collect his freight, and hav- 
ing deposited with them his bills and docu- 
ments, showing the amounts of the freight, 
had the right upon the tender of freight 
being made to him at the ship, to take a rea- 
sonable time to enable him to ascertain the 
correctness of the amount of the freight, be- 
fore accepting the tender and delivering the 
cargo; but he had no right meanwhile to 
store the merchandise at the expense of the 
freighter. It is not shown that any diffi- 
culty existed to prevent his taking in these 
four casks, and holding them until IMonday, 
which was the earliest time at which the 
freight could be ascertained by him, or be 
paid at the office of the consignee. Nor un- 
der the circumstances of tliis case, could 
the master be held to have the right to 
store the goods at the expense of the con- 
signee after tender of freight, were it to be 
considered proved, as the claimants insist, 
that according to the usage of this port, in 
the case of a foreign ship, freight must be al- 
ways paid in advance, and to the consignee 
of the ship alone. For here the greater part 
of the consignment was delivered without 
any payment or demand of freight, or any or- 
der of the consignee, and tne master offered 
to deliver the balance on a deposit being 
made with him. And when the libellant was 
notified of the stoppage of the four casks, 
it was at such a late hour on Saturday, that 
the libellant was justified in proceeding at 
once to the ship, where the demand of freight 
had been made, to pay his freight there in 
time to prevent his goods from going to 
store. The freight being then tendered and 
refused, he was, even under the usage as 
claimed, entitled to a reasonable time, after 
he was notified, to proceed to the office of the 
consignee, and there pay his freight This 
was not afl:orded him, but the goods were at 
once stored, and thus subjected to cartage, 
and a month's storage. 

The position taken on the- trial, that the 
master was justified in refusing to deliver 
the casks, when the freight was tendered, be- 
cause no bill of lading or other evidence of 
propcrtj' was there produced, is untenable, 
for the reason that the libellant's right to re- 
ceive the goods had already been aclcnowl- 
edged by the delivery to him, of the greater 
part of the consignment 

The hbellant was justified in refusing to 
pay the charges on the goods, and, having 
paid all the freight due and demanded his 
goods free of charges, on being refused be- 
came entitled to maintain an action for the 
non-delivery of the foui' casks, according to 
the bill of lading. 



The decree will accordingly be that the 
libellant recover the value of the four casks, 
with interest and costs. Let a reference be 
had to ascertain tlie value of those casks, if 
it cannot be agreed to. 



DIALOGUE (PBNNOOK v.). See Case No. 
10,941. 

DIAMOND (WASKERN v.). See Case No. 
17,248. 



Case No. 3,876. 

The DIANA. 

[2 Gall. 93.] * 

Circuit Court, D. Massachusetts. May Term, 

1814. 

Pkize Practice— Custody op Papeks— Delivery 
OP Prize ox Bail— Evidence — ^Illegal Trade 
— Appeals. 

1. The custody of the pai^ers of captured ves- 
sels belongs exclusively to the prize court. 

2. It is the duty of captors, immediately up- 
on arrival in port, to deliver, upon oath, all the- 
papers of captured vessels into the registry of 
the prize court. 

[See The Arabella and The Madeira, Case No.. 
501; The Flying Fish, Id. 4,892,] 

3. Prize goods are never delivered on bail 
until after a hearing; and a contrary praetiev> 
is a great irregularity. Nor is a claimant ever- 
entitled to a delivery on bail, even after a hear- 
ing, unless he show a prima facie legal title to 
the property. If he claim by an illegal act, he 
is not entitled to a delivery on bail. 

[See Dunl. Adm. Pr. e. 7, p. 174; The Eu- 
phrates, Case No. 451. Criticised in The 
Ella Warley, Id. 4,370.] 

4. During war, no claim standing in opposi- 
tion to the ship's papers and preparatory evi- 
dence is ever admitted in a prize court. 

[Followed in U. S. v. The El Telegrafo. Cas.' 
No. 15,049. Cited in The Revere, Id. 11,- 
716.] 

[See The San Jose Indiano, Caso No. 12,322, 
and The Ann Green, Id. 414.] 

5. No commission to take evidence in an en- 
emy's country is allowable by the practice of 
the prize courts. 

6. A shipment, made after a known war, by 
an American citizen, from an enemy's port to 
a port in his colonies, is illegal by the law of 
war. It is a trading with the enemy. 

[Cited iu Caldwell v. Southern Exp. Co., Case 
No. 2,303.] 

7. It seems, that if a delivery on bail has 
been allowed by the district court in a gros-4 
case of illegality, the appellate court will not 
hold itself bound by the transaction; but di- 
rect the claimant to account for the whole pro- 
ceeds on oath. 

[Cited in The San Jose Indiano, Case No. 12,- 
322.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

The facts in this case were as follows: The- 
ship Diana and cargo were captured by the 
private armed ship Thomas, commanded by 
Thomas M. Shaw, on or about the 19th of 
May, 1813, and sent into the port of Wis- 
casset, in the distiict of Maine, for adjudica- 
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tion. ITrom the papers found on board and 
the preparatory examinations it appeared, 
tbat the ship and cargo were duly document- 
ed as British property, and that she sailed 
from Liverpool in Great Britain, in the month 
of AprU, 1813, touched at Cork for convoy, 
and at the time of capture was steering in the 
regular course of her voyage for Halifax in 
Nova Scotia, the port of her destination. 
The cargo consisted altogether of go.ods of 
British manufacture, and was consigned, by 
merchants in Great Britain, to merchants in 
Halifax. Proceedings on the prize side having 
been instituted in the district court of Maine, 
and no claim having been interposed to the 
vessel, or to any part of the cargo, except thir- 
ty-nine cases of merchandise, the whole prop- 
erty, except the thirty-nine cases of merchan- 
dise, was condemned, as lawful prize to the 
captoi-s, at a special district cotu:t held on the 
23d of June, 1813. The thu-ty-nine cases of 
merchandise were claimed by Mr. John Tap- 
pan, a native citizen of the United States domi- 
ciled at Boston, who in his affidavits of claim 
asserted, that he verily believed the same 
merchandises were purchased in England by 
his agent Mr. John Gregory (who is a mer- 
chant, domiciled in England) and shipped by 
him, on account and risk of the claimant, on 
board of the Diana, without having previous- 
ly received from the said claimant any advice 
or instructions whatsoever, as to the time or 
manner, in which the said merchandises were 
to be shipped. In further support of this 
claim the affidavit of IVIi*. George Searle was 
introduced, in which the deponent states his 
knowledge of the actual agency of Gregory, 
and certain other facts and information, from 
which he infers, that the property claimed 
belonged to Mr. Tappan. At the time of in- 
tei-poshig the daim, Mr. Tappan prayed for a 
delivery of the property on bail, which, after 
appraisement, was gi-anted by the court. The 
claim was then continued for further proof, 
and a commission, as it should seem, was 
awarded by the com-t, to take the testimony 
of witnesses in the enemy's country, in sup- 
port of the claim. At a special term held in 
December, 1813, the claim wap further heard 
upon the ori^nal evidence, and upon certain 
letters and papers then produced by the cap- 
toi-s, and admitted by the court, as pai't of the 
original letters and papers found on board 
at the time of the capture, and upon an ad- 
mission made, for that trial only, by the 
captors, that the property belonged to Mi-. 
Tappan, as claimed. Upon the hearing, the 
district court awarded a sentence of restitu- 
tion, from which sentence the captors ap- 
pealed, and upon that appeal the cause came 
before this court. 

Mr. Pitman, for captors. 

G. Blake and Mr, Prescott, for claimant. 

STORY, Circuit Justice. It is not easy to 
extract from the record now before the court 
a perfect state of the whole case, because 
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no papers have come up, ^cept such as were 
deemed applicable to this particular claim. 
As far, however, as the obscm-e lights of the 
record, a,nd statements at the bar admitted 
to be correct, wiU carry us, it is difficult to 
conceive a cause more uTegularly conducted. 
In the fii-st place, it appears, that all the 
ship's papers and documents were not in the 
fii-st instance lodged in the registi-y of the 
court. This was a very great in-egularity. 
It is the duty of the captors, by the general 
law of prize, immediately upon arrival in 
port, to deliver upon oath to the registi-y of 
the coui't, all papers found on boai-d the cap- 
tured ship. This duty is enforced by the gen- 
eral insti'uctions of the executive in the most 
positive manner. A strict adherence to it is- 
expected on aU occasions; and eveiy devia- 
tion wiU be watched by the comrt with un- 
common jealousy. It is not for the captoi-s 
to select such papers, as they may deem im- 
poi*tant, and present them in the cause. Infi- 
nite mischiefs and inconveniencies might re- 
sult from such a course. It would afford 
temptations to improper suppression of pa- 
pers, and jeopard the rights, not only of citi- 
zens, but of neutrals. In the present case, 
the papers, which were omitted to be pro- 
duced, had a most material character. It 
is said, as an apology, that aU the papers 
were in the first instance produced to the 
disti'ict court, and were deemed not propexly 
to belong to that court, but to tiie captors^ 
and therefore were retm*ned to their custody. 
If this be true, and it is not denied by the 
parties, the irregularity is certainly excus- 
able; and in all probability it was this cir- 
cumstance, that induced the com-t below to 
admit the papers on then: last production. 
I trust, that hereafter it will not be a matter 
of doubt, to whom the custody of prize pa- 
pers bdongs. The court of prize has a rights 
and I will add, an exclusive right, to the 
custody of them. 

Another irregularity was the delivery on 
ba;il of the property claimed by Mr. Tappan; 
a delivery, which, from the proceedings in 
the case, appears to have been considered 
as a matter of com*se. I take the practice 
of the prize court to be, not to deliver prop- 
erty on bail, until after a hearing of the 
cause, and then only in cases, where the 
claimant shows a prima facie titie, which may 
ultimately entitie him to restitution. And, 
if the property be ultimately destined for 
sale in the coimtry, where the court sits, 
there is not generally any strong reason for 
a delivery on bail after appraisement A 
much more correct and equitable course for 
all parties would, in such case, be an order 
of sale, and a deposit or delivery on bail of 
the proceeds. It is a matter of public no- 
toriety, that appraisements are exti-emely in- 
acem*ate, and unsatisfactoiy. And I do not 
think, that a com-t can be too strict in guard- 
ing against applications of this sort in prize 
proceedings. Here the application was made 
upon the groimd, that the goods were liable 
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to deterioration, the very case in which a 
prize court usually orders a sale under a 
perishable monijion. 

The claim too of Mr. Tappan was in to- 
tal opposition to all the papers and prepara- 
tory examination. The ship and cargo were 
documented as British property, bound from 
one British port to another British port, 
nine months after the declaration of war. 
The papers respecting the shipment now be- 
fore the Court clearly evince, that it was 
made on account or risk of Messrs. Forsyth, 
Black and Co. of Halifax. There is not the 
slightest intimation of any interest in any 
other persons. Now I take the general rule 
to be, that no claim shall be admittted in 
opposition to the depositions and the shixj's 
papers. It is not an inflexible rule, for it 
admits of exceptions; bnt on examination it 
will be found, that those exceptions stand 
upon vei-y particular grounds, in oases oc- 
curring in time of peace, or at the very com- 
mencement of war, and granted as a special 
indulgence. The Vrow Anna Catharina, 5 
G. Rob. Adm. 15; La Flora, 6 C. Rob. Adm. 
1. But in times of known war, to ad- 
mit claims in opposition to all the pre- 
paratory eiudence and papers, to enable par- 
ties to assume the enemy's garb for one pur- 
pose, and tln-ow it off for another, would be 
holding out an invitation to frauds, and sub- 
ject the court to endless impositions. The 
rule can never be relaxed to such an extent 
without prostrating the whole law of prize. 

And how was this property to be proved in 
the claimant in opposition to all the evi- 
dence on board of the ship ? By the affidavit 
of the claimant, and by the testimony of the 
shippers, or consignees, under a commission 
sent into the enemy's country. The very 
parties, who are without dispute enemies, 
are to be permitted to devest themselves of 
property documented as their own, by swear- 
ing a transfer to a neuti'al or friend, and in 
that way extract it from the law of prize. 
A more simple or more effectual mode of 
chiding the rights of captors could not well 
be devised. If successful m this instance, 
<I mean no imputation on the present claim- 
ant), it could not well fail of success in 
every other. The issuing of a commission to 
take evidence in the enemy's country was al- 
so of itself an irregularity, and contrary to 
The established practice of the prize court. 
The JTagnus. 1 C. Rob. Adm. 31. 

On the whole, I am entirely satisfied, that 
the claim of Mr. Tappan. standing, as it 
does, in direct opposition to all the papers 
and preparatory examinations, ought even 
if he had been a neutral, to have been re- 
jected in limine. 

But there is another view, which is so de- 
cisive against his claim, that it is difficult to 
perceive in wiiat manner it could ever have 
been sustained, ilr. Tappan is an Ameri- 
can citizen domiciled in Boston, and now as- 
serts an interest in an enemy's shipment 
made nine months after the war, in a trade 



betweeen the enemy's ports. If there ever 
was a case, in which ,there could be no 
doubt that the traffic was illegal, it seems to 
me to be this case. Upon what pretence 
can an American citizen, after full knowl- 
edge of the war, claim to be rightfully en- 
gaged in a commerce with the public enemy, 
and in a trade too peculiarly his own, a 
trade betweeen the mother country and its 
colony? After the decisions of the supreme 
court in The Rapid, 8 Cranch [12 U. S.] 
155; The Sally, 8 Cranch, Id. 382; and the 
Alexander, 8 Cranch, Id. 160,— it would be 
useless to discuss the general doctrine of the 
illegality of a trade with the enemy. It is 
too plain for argument, that air. Tappan's 
claim must be rejected, even if his proofs of 
property were incontestable, as he must be 
deemed to be engaged in a traffic reprobated 
by the law; and he can never found a claim 
for restoration by showing his own illegal 
■conduct. 

Under these circumstances, where Mr. Tap- 
pan had neither a legal nor a documentary 
title to tlie property, it is difficult to perceive 
the ground, upon which a delivery on bail 
was allowed. The bail bond (it should have 
been a stipulation) is also incorrect The 
terms of it, taken strictly, are inapplicable to 
the case of a decree of condemnation in an 
appellate court, and it would require uncom- 
mon astuteness to fasten a different con- 
struction on the language. Until I saw this 
record, I had presumed that the proceedings 
in prize causes, in the first circuit, had at 
last assumed an uniform regularity. And 
with the highest respect for the learned 
judge of the district court of Maine, I 
have felt it a public duty to notice irregulari- 
ties, which affect the rights of parties, and 
introduce so many embarrassments into the 
prize proceedings. 

An objection has been urged by the claim- 
ant's counsel against the court's proceeding 
to adjudication in favor of the captors, upon 
the ground of the irregular conduct of the 
captors, in omitting to bring in all the orig- 
inal papers at the first heaxung. It is a suffi- 
cient answer to that objection, that the pa- 
pers produced at liie first heax*ing contained 
sufficient proof of enemies' property, and the 
claimant's own affidavit is decisive against 
his claim. It is not for one, who has no le- 
gal title before the court, to moot difficulties. 
If the captors fraudulently suppress papers, 
the court, in the exercise of its own func- 
tions, will take care that they shall derive no 
benefit from such conduct; but I am yet to 
learn> that the mere omission to produce pa- 
pers, by mistake or negligence, especially ex- 
cused as it is in the present case, is a forfei- 
ture of their rights under the capture. It 
may induce the com-t to suspend judgment, 
to call for exact information, and search 
with rigorous jealousy; but something more 
should appear, than mere error, to call forth 
such penal consequences, supposing it wer^ 
in the power of the court to apply them. 
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I am for reversing the decree of the dis- 
trict court, and condemning the property 
claimed, as good and lawful prize to the cap- 
tors. As the district judge concurs in the 
opinion, let a decree be entered accordingly. 

Decree reA'evsed. Condemned to the cap- 
tors with costs and expenses. 

After the decree of condemnation, Mr. 
Pitman, for the captors, moved the court 
for a monition to the claimant to bring into 
court, on oath, an account of the sales of 
the goods, and to pay the proceeds of the 
sales into court instead of the appraised val- 
ue of. the goods, upon the. ground that the 
property ought not to hare been delivered 
on bail, and had been sold by the claimant, 
within a few days after the appraisement, 
for $10,000 more than the appraised value. 

STORY, Ghrcuit Justice, delivered the opin- 
ion of the court 

Without meaning to say, that in no case 
the court ought to gi-ant a monition to the 
effect prayed for, we shall deny the present 
application. Cases of gross fraud, and per- 
haps other eases may exist, in which it 
would be proper to order the whole proceeds 
into court, notwithstanding a deliveiy on 
bail. "VVe shall issue a monition to the pai-ty 
to pay into court the appraised value pend- 
ing the term. Although he has claimed an 
appeal to the supreme court, which will be 
allowed on filing the proper security, we 
think tliat the circumstances of the case re- 
quire the court to lay its hands on the prop- 
erty. Where the title of the claimant is so 
palpably unsound, he ought not to profit by 
any delays incident to the prosecution of an 
appeal. 

The appeal was abandoned. 
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BIAS et al. v. The REYBNGE. 

BUSTAMBNTO et al. v. SAME. 

[3 Wash. C. C. 262.] * 

Circuit Court, B. Pennsylvania. April Term, 

1814. 

War— PniVATBEHS— CHARACTJiB AXD St.^tus— Pi- 

iiATiCAL Acts of Officers and Ckew— Liabil- 
ity OP Owners. 

1. Libels were filed in the district court, in 
order to make the owners of the privateer Re- 
venge answer in damages, for the injury sus- 
tained by the owners of the Portuguese and 
Spanish vessels, for piratical acts of the oSi- 
cers and crew of the Revenge, and for which 
thev had been indicted in the circuit court. 3 
^^aslu C. C. 209, 224, 228 [Cases Nos. 15,494- 
15,496]. The question, in these cases, was, 
whether the owners of a commissioned priva- 
teer are liable, civilly, for piratical acts com- 
mitted by the officers and crew of their vessel? 
[Cited in Ralston v. The State Rights, Case 
No. 11,540. Quoted in McGuire v. The 
Golden Gate, Id. 8,815.] 

* [Originally published from the SISS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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2. To a certain extent, a privateer is a na- 
tional vessel, and forms a part of the national 
force. 

3. Provisions of the laws of the United States,, 
relative to commissions to be granted to priva- 
teers; the powers which are derived from sucu 
commissions; and the obligations and responsi- 
bilities of the owners and commanders of such 
vessels, under the law. 

. 4. For the conduct of the officers and crew, 
in the execution of the business in which they 
may be employed, the owners are, by the mari- 
time law, Uable; if through ignorance, or il- 
legally, they do an injury to others. But if 
the master exceed his authority, and violate his 
orders, and is guilty of faults or crimes to the 
injury of others, acting in some business differ- 
ent from that for which he was employed, the 
owner is not liable. 
[Cited in Ralston v. The State Rights; Case 
No. 11,540; Mendell v. The Martin White, 
Id. 9,419; In re MuUhouse, Id. 9,910; 
Knight V. Old Nat. Bank, Id. 7,885; Taylor 
V. Brigham, Id. 13,781; The Florence, Id. 
4,880; Gabrielson v. Waydell, 135 N. Y. 8, 
31 N. E. 069. Explained in McGuire v. 
The Golden Gate, Case No. 8,815.] 

5. To warrant the conclusion that the own- 
ers of the privateer are liable for injuries done 
by the master and crew, there must be a cap- 
ture as prize of war; but in a piratical unau- 
thorized seizure and spoliation, these acts not 
being in the business of the expedition, the 
owners are not liable beyond the penalty of tlie 
bond given accoi-ding to law, and the loss of 
their vessel. 
[Cited in McGuire v. The Golden Gate, Case 

No. 8,815; Tait v. New York Life Ins. Co., 

Id. 13,726.] 

These were appeals from the district com"t 
[of the United States for the. district] of Penn- 
sylvania, dismissing the libels of the appel- 
lants, which sought to make the appellees lia- 
ble for acts of piracy committed, by the offi- 
cers and ere>w of the privateer, on the high 
seas. By the evidence in the first case, it 
appeal's, that in November, 1812, the Portu- 
guese bi'ig Triomphe de Mars was chased and 
brought to by the privateer Revenge, Butler 
master, under English colom's, which contin- 
ued flying dming all the transactions which 
afterwax'ds took place. The brig was boai"d- 
ed by an ofiicer from the Revenge, who, after 
a slight view of the ship's papers, presented 
a pistol to the breast of the captain, and told 
him that he was a prisoner. He then ordered 
the ofllcers' ti'unks to be opened, from which 
he took all the money he could find, which, 
togethei' with some sugar, rigging, the clothes 
belonging to the officers and crew of the brig, 
and other property, he carried on board the 
privateer. After remaining on boai'd the brig 
for about f om* hours, the officere and crew of 
the Revenge retm'ned to their own vessel,*and 
the brig was permitted to proceed on her voy- 
age to New-York, whea-e she ai'rived in safety. 
In the otlier case, tht. Iris, belonging to Span- 
ish subjects, bound on a voyage fi-om Havana 
to Cadiz, with a cargo also the property of 
subjects of Spain, was, some time in Novem- 
ber, 1812, chased by the above privateer, 
which fired a gun to bring her to: the ship 
then fired a gun, hoisted Spanish colom-s, and 
lay to. The privateer came up with her, im- 
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der English colours, and after firing two 
broadsides into her. and a round or two of 
musketi-y, aa officer was sent on. board tlie 
sliip, with orders to send the master and 
some of the crew to the Revenge; which was 
accordingly executed. The master and crew 
of the ship were then manacled; after which, 
a bag containing 800 dollars in silver, eight 
boxes containing 3000 silver dollars each, and 
about 400 pounds of bullion, together with a 
number of other articles, were brought from 
the ship to the privateer, and deposited in the 
cabin. All the property of value, found on 
the persons of the master, his officers and 
crew, including their wearing apparel, were 
seined by order of Captain Butler; and after 
some hom-s' detention, they were permitted to 
retm-n to their ship, and to proceed on their 
voyage. A few days after this, the Revenge 
again overhauled the Iris attempting to make 
some port of the United States, in order to 
procure clothes for the crew. Some of the 
clothes, which had been talcen by the priva- 
teer's-men, were then restored to the crew of 
the Iris; the master was ordered to proceed 
to Cadiz, and, at the peril of being very se- 
verely ti-eated, they w ere cautioned not to be 
seen again on the American coast To ensure 
the execution of this order, the Revenge ac- 
companied the Spanish ship for two days; 
when they parted. The money thus plunder- 
ed from the Spanish ship was, a few days 
after it was taljen, divided amongst the offi- 
cers and crew of the privateer. 

It was contended by 0. J. IngersoU and J. 
R. IngersoU, for the appellants, that, upon the 
docti'ine of law, as applicable to master and 
servant, the owners of a privateer are respon- 
sible for acts of piracy, committed by the offi- 
cers and crew which they nave appointed. 
Their commission being general, to capture 
the vessels of neutrals as well as of enemies, 
the master acts within the general scope of 
his authority, when he commits outrages of 
this sox*t; and of course, if he abuse this au- 
thority, the owners are liable. Cases cited, 3 
Bl. Comm. 431, 430; 1 Ld. Raym. 224, 2G4, 
739; Salk. 234; 2 Dyer, 238b, 161a; 1 Bin. 
240; [Vance v. CampbeU] 1 Black [66 U. S.] 
430;" Dom. 238, 239; [Jackson v. Winchester] 
4 Dall. [4 U. S.] 206; [Del Col v. Arnold] 3 
Dall. [3 U. S.] 333; [Pui-viance v. Angus] 1 
Dall. [1 U. S.] 185; 2 Vem. 543; Roecus, 27; 
Molloy. 212, 213, 203; 1 C. Rob. Adm. 84; The 
Mercurius, Id. 288; The Vrouw .Judith, Id. 
150; The Columbia, Id. 154; The Rising Sun, 
2 C. Rob. Adm. 104; The Calypso, Id. 154; 
The Shepherdess, 5 0. Rob. Adm. 262; The 
Karasan, Id. 291; The St Juan Baptista, Id. 
33; The Die Fire Darner, Id. 357; Hopk. 65; 
Bynk, 150; Beaw. Lex. Merc. 207. The prin- 
ciple of all tlie cases is, tliat the owner puts 
it into the power of the master to commit the 
wrong. 2. This is not a case ot piracy, which 
cannot be committed by a commissioned pri- 
vateer. Bynk. 128, 135; Azuni, Mar. Law, 3; 
Woodeson, 443. 



Clxauncey and Binney, for appellees, con- 
tended, that the whole question turned upon 
the nature of the taking— if as prize, though 
wrongful, the owners are liable, because the 
master is authorized to maJie captm'e as prize. 
But if piratical, they are not liable, because 
the master has no authority to commit acts of 
piracy. This distinction will explain all the 
cases, and reconcile them. They cited, upon 
the two points made by the appellants' coun- 
sel, the following cases; Sea Laws, 339, 369, 
462, 469; 2 Browne, Adm. & Civ. Law 461, 
472; 1 MoUoy, 64; Beaw. Lex. Merc. 228; 
[Vance v. Campbell] 1 Black [66 U. S.] 420; 
Salk. 282, 441; Moore, 786; Skin. 228; 15 
Vin. Abr. 310; Comb. 459; 1 East, 106; Lee, 
Capt 224, 228, 229; Molloy, 66; Vatt Law 
Nat 150; Bynk. 129, 133, notes; Sea Laws, 
475, 476; Molloy, 55; Grot bk. 2, c. 17, § 20, 
Subsec. 1; 2 Azuni, Mar. Law, 352; Rolle, 
Abr. 530; Moore, 776; 2 Molloy, 90; Sea 
Laws, 444, 476, 447. 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court. 

The argument, in these cases, has taken a 
vei-y wide range, in which most of the princi- 
ples and authorities of common, maritime, 
and national law, which appeared to the 
coimsel to have any bearing upon them, have 
been pressed into the service of one side or 
the other. In the view which we shall take 
of them, we shall commence with the pre- 
cise question before the com*t, noticing the 
authorities which do not directly apply to it, 
merely as illustrations of the doctrines by 
which our decision will be governed. 

The question is, whether the owner of a 
commissioned privateer is liable to make good 
the damages which a neutral has sustained, 
by an act of piracy, committed upon him by 
those to whose management the owner had 
intrusted his vessel? In order to arrive at 
any satisfactoiy result, in this inquii-y, it will 
be necessary to consider— 1. What is the pre- 
cise character of a privateer, and what are 
the acts which she is authorized to pei-form? 
To a certain extent, she is a public vessel, 
and forms a part of tlie national armed force. 
The declaration of war authorizes the presi- 
dent to issue letters-of-marque and general 
reprisal, in such form as he shall think prop- 
er, against the vessels, goods, and effects, of 
the government of Great Britain, and the sub- 
jects thereof; and by the prize act he is em- 
powered to revoke such commissions, when- 
ever it may be his pleasure to do so. The 
commission, so issued, authorizes the priva- 
teer to subdue, seize, and take, any British 
vessel found within the jmisdictional limits 
of the United States, or elsewhere on the high 
seas, and to bring the same into some port of 
the United States; to recapture American 
vessels, or those belonging to friendly nations, 
found in possession of the enemy; and also to 
detain, seize, and take all vessels and effects, 
ix) whomsoever belonging, which may be lia- 
ble thereto, according to the law of nations, 
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and the riglats of the United States as a pow- 
ei* at war; and to hring them in for adjudica- 
tion. The president is also empowered, to 
establish suitable instructions for the better 
governing and directing the conduct of ves- 
sels so commissionefl, their officers and crews; 
copies of which are to be delivered to the 
commanders. And, for the better security of 
those who may be injured by the improper 
conduct of such vessels, in the execution of 
the powers imparted to them by their com- 
missions, the .owners (a list of whose names 
and places of residence is required to be made 
out and filed with the secretaiy of state) and 
the commander of the privateer, are required 
to give bond to the United States, with sure- 
ties, in a certain penalty, with condition that 
the owners, officers, and crew, to be employed 
on board such vessel, will observe the ti'eaties 
and laws of the United States, and the in- 
*;tructions which shall be given them, accord- 
ing to law, for the regulation of their con- 
duct; and wiU satisfy aU damages and inju- 
ries which shall be done and committed, con- 
trary to the tenor thereof, by such vessel, 
-during her commission; and to deliver up the 
same, when revoked by the president. As 
f m-ther evidence of the public character of a 
vessel so commissioned, the officers and sea- 
men are liable to be ti-ied and punished by a 
com-t martial, for any offence committed on 
board any such vessel, in such manner as the 
lilte joffences may be tried and pimished when 
-committed by any person belonging to the 
public ships of war of the United States. In 
other respects, such a vessel is to be consid- 
ered as private property; equipped and fitted 
for war, at the sole expense of the owner; 
navigated by officers and crew, chosen and 
appointed by himself, and paid by him; and 
subject to such lawful orders and insti-uctions 
as he may thinlc proper to give. In consid- 
eration of the expense to which the owner 
thus subjects himself, in co-operating with 
the public armed force in hostile operations 
ngainst the enemy, the nation cedes to him, 
and those he may employ to conduct the 
privateer, the exclusive benefit of all tlie spoil 
which his vessel may lawfully capture as 
prize; to be distributed between himself and 
the officers and crew of his vessel, according 
to any written agreement which shall have 
been made between them; and in case no 
such agreement should have been made, then 
according to a certain ratio prescribed by 
5aw. It results from all this, that the em- 
ployment of a privateer, and the trust confld- 
lod to her officers and crew, is to subdue and 
seize the vessels and effects of the enemy 
found at sea, as well as all other vessels and 
effects, to whomsoever belonging, which may 
be liable thereto, according to the law ot 
nations; and to bring all such property into a 
port of the United States, for adjudication a& 
iprize of war. 

2. This being the case, the next question 
Is, what are the responsibilities of the owner 
cof the privateer, for any improper conduct of 



his officers and crew, in the execution of the 
btisiness in which they were employed? This 
question is answered by Bynkershoek, in the 
most satisfactory manner, in the 19th chap- 
ter of his ti-eatise on the Law of War: "The 
master," says this learned jm-ist, "who cap- 
tures in consequence of an authority that he 
has received, is appointed for that particu- 
lar purpose; and he who appointed him is 
by that alone responsible for every thing, 
good or bad, that he may do in the execu- 
tion of his trust." "He who appointed the 
captain of a privateer," he continues, "must 
have Imown that his business was to make 
captm-es, and that if he should execute it 
improperly, it would be imputed to the own- 
er, for having appointed a dishonest or un- 
sldlful captain." In another part of the 
same chapter, where the author is examining 
the liability of the owner, in the case of a 
capture made without autliority, he observes 
that "in such case, the owner cannot be 
made, in any manner, liable; for he, indeed, 
has put the master in his place and stead, 
but merely as to the business which he has 
ordered him to ti'ansact; and if, in the com-se 
of that business, the master has committed 
a fault, or has been guilty of a fraud, tlie 
owner is bound to answer for him; other- 
wise not" It is very clear, that throughout 
tlie whole of this chapter, the author is 
speaking of illegal captures as prize of war, 
made by privateers; and' the principle which 
lies at the root of all the law which he lays 
down, is, that the owner of a privateer, like 
the owner of a merchant vessel, is bound to 
provide honest, skilful, and faithful persons, 
to navigate her; and that if he fail to do 
so, he is liable for all damages which others 
may sustain, by the mistakes or wilful mis- 
conduct of those he employs, in executing 
the business with which he has intrusted 
them. Against a claim for full compensation 
for injuries illegally inflicted upon thu-d per- 
sons, it is not competent to the owner to 
shield himself, by saying that the privateer 
constitutes a part of the naval armed force 
of the nation; that she acts under the presi- 
dent's insti-uctions; and therefore, he is not 
liable. The answer given by Bynkershoek 
in the chapter above noticed, is conclusive. 

It may be proper, at this stage of the dis- 
cussion, to notice the analogies relied upon 
by the counsel, drawn from the common law, 
in relation to master and .servant; and also, 
from the maritime law, in relation to owner 
and master of merchant vessels and pri- 
vateers. 

As to the first;— the vintner whose servant 
sold imwholesome wine;— the smith, whose 
servant lamed a horse which he was intrust- 
ed to shoe;— the householder, whose servant 
by negligently Iceeping his fire, caused the de* 
struction of an adjoining house;— the carman, 
whose servant, from want of care, in one in- 
stance drove over and maimed a child in the 
sti-eet; and in another, desti-oyed a pipe of 
wine in a cart which he overtm-ned;— the 
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sheriff, wliose deputy seized the property of 
one person, under process against another, 
and Avho levied an execution for costs, Avhere 
none were due; these cases proceed, all of 
them, upon the same principle. In each of 
them, the servant was employed by the mas- 
ter, and committed tlie injm-y wilfully, or 
from want of skill in the business in whicli 
he was employed. The master, in neither 
case, gave him an authority, either expressly 
or impliedly, to act in this manner; hut he is 
not, on that account, excused from making 
reparation for the wrong done by a third 
person employed by him, for whose skill and 
fidelity he is answerable. The general posi- 
tion laid down by Lord Holt, in the case of 
Sliddleton v. Fowler, 1 Salk. 282, is, that the 
master is not chargeable with the acts of his 
servant, but when lie acts in execution of the 
authority given him. The case of M'AIanus 
V. Cricliett, 1 ISast, 106, proves too much in 
relation to a case of capture, lor which it 
was cited by the counsel for the appellees. 
It admits, that for the mischief arising from 
the unskilful or negligent driving of the mas- 
ter's carriage, the master is liable, in an ac- 
tion on the case; but not so, if it were wil- 
fully committed; because, it is said, that in 
the latter case, the servant does not act in 
pm-suauce of the authority given him. Nei- 
ther does the master of a privateer, act in 
pursuance of the authority given him by his 
owner, when he wilfully commits spoliations 
on property seized as prize; and yet in this, 
and in similar cases, the owners are clearly 
liable for the misconduct of the master. The 
cases of the innlceeper and common cai-rier, 
who are responsible; the first, for the goods 
of his guest, stolen by any person in his 
house, and the second, for goods delivered to 
his servant to carry, of which he is robbed; 
depend upon a stricter, and somewhat differ- 
ent principle of law. They are not in the sit- 
uation of common bailies; but from the na- 
tiu-e of their employment, and for the safety 
of the public, they impliedly contract with 
all persons who may inti-ust their property 
to their keeping, to keep it safely; and con- 
sequently, they cannot, as in other cases of 
bailment, excuse a breach of this conti-act, 
by alleging that they were robbed of the 
property; nor can they call upon the iujm-ed 
party to prove a particular neglect. 

Passing from the supposed analogy of mas- 
ter and servant, at common law, to cases gov- 
erned by the maritime law, in relation to 
owner and master; we find that the former 
is liable for all the acts of the latter, done in 
execution of the business in which he is em- 
ployed, by which third persons are injm-ed; 
whether the injmy was occasioned by the 
wilful acts, or by the negligence or want of 
sldll of the master. "The owner of a vessel,'' 
says Roccus (page 23), "is responsible for the 
conti-acts and the criminal acts of the mas- 
ter appointed by him; and also, for the faults 
of the mariners, committed at sea." In the 
same note, he explains these general expres- 



sions, by saying, "If a servant be guilty or 
any improprieties in the office or employment 
assigned him by his master, the master is- 
liable for such improprieties, as he should not 
have employed sudi a servant; and the fault 
may therefore be imputed to him." In subse- 
quent notes, the same autlior lays it down, 
that if the master exceed his orders, for ex- 
ample, if he chartei- his ship generally^ 
against express orders; if he talie in a cargo, 
when he is ordered to take only passongersr 
if he was appointed for a certain voyage, 
and he proceeds on a different voyage; the- 
owner is not liable. And, indeed, he lays 
down the doctrine in very general terms^ 
that the owner is not liable for the faults, 
or crimes of his master, if he exceed his in- 
structions, unless the owner is benefited by 
such act We should, however, understand: 
this author to mean, throughout, that Uie ex- 
emption of the owner from responsibility, is 
only in those cases where the master- 
acts, not only without or against orders,, 
but in some other business than that in. 
_ which he was employed. It is upon this 
principle, tliat the owner is liable for spolia- 
tion of papers; for injury sustained by 
a prize, by the unskilfulness of the prize- 
master put on boai-d of her; for embezzle- 
ment of the property taken as prize by the 
officei-s or crew; and for ill-treatment im- 
necessarily inflicted upon the persons of the- 
prize-ci-ew. The masta* was in the execu- 
tion of a business for which he was em- 
ployed, and abused his ti-ust by wilful mis- 
conduct, or by the want of skill or care. 

3. Having thus seen for what acts of the 
master, the owner of a merchant vessel or 
privateer is answerable, the question imme- 
diately before the court remains to be ex- 
amined;— is he liable civilly, for the pu-atical 
acts of his master and crew? It is contend- 
ed, in limine, by the appellant's counsel, that 
the phmder of these vessels did not amount 
to piracy; because, m the first place, the- 
master acted under a public commission; 
and in the next the vessels, particularly the 
Iris, were taken possession of as prize; and 
the subsequent .conduct of the officers and 
crew of the privateer, amounted to nothing 
more than spoliation and embezzlement, for- 
which it is admitted the owners ai-e liable. 
As to the first reason, it was so fully ex- 
amined by this court, in the case of U. S. v. 
Jones [Case No. 15,494], one of the offlcei-s of 
this privateer, upon an indictment for this al- 
leged piracy, that it wiU be unnecessary to go. 
over the same ground in this case. That was- 
a case, m which, if in any, the court would 
have felt inclined to favom* the docU-ine now 
contended for, if the principles of law would 
have warranted it. But it was decided, that 
the acts imputed to Jones amounted to piracy, 
for which he was liable to be tried and puia- 
ished, notwithstanding the commission un- 
der which the privateer sailed. As to the- 
second reason assigned, why tlie robbery 
committed upon these vessels could not be- 
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tiiracy, it is totally unsupported by the facts 
in the case. The hostile act of the privateer, 
In firing upon the Spanish vessel, was for 
the purpose of bringing her to; and might, 
In part, thougb certainly not to the wanton 
excess to which it was carried, be justified; 
if the fact were, as stated by some of the 
witnesses, tliat the Spanish vessel lired two 
guns, loaded with ball, at the Revenge. But 
the quo animo, with which a merchant vessel 
is brought to by a vessel of war, cannot be 
always determined, imtil after she has 
obeyed the order to come to, and has submit- 
ted to an examination. It is upon a view of 
her papers, the examination of the cai'go, 
the declarations of those on boai'd, and a 
Variety of other circumstances, that the mas- 
ter of a privateer is to decide, whether the 
vessel is, in his judgment, good prize or not. 
If he decides affirmatively, it is then his duty 
to put a prize-master, with such additional 
force as he may think necessary for her se- 
curity, on board of the prize, and to order 
her to some port of his own country for ad- 
judication. To vest a right in the captor to 
claim condemnation, he must not only give 
some evidence that the seizm:e was made 
as prize of war, but he must do no act which 
amounts to an abandonment But in this 
case, there was no examination of papers; 
ho seizure as prize, either by words or acts. 
No person was put on board, in order to 
conduct these vessels in for adjudication; 
nor any attempt made by the spoliators, after 
they came into the United States, to condemn 
the property which they had seized. All was 
lawless and indiscriminate pillage; and the 
plunder which, if the vessel had been legally 
seized as prize, would have belonged in part 
to the owner after condemnation, was divid- 
ed on the spot anlongst the officers and ci"ew. 
The true and only character, then, of this 
seizure, is clear bej'ond all possibility of 
doubt It was a piratical act and nothing 
less. Supposing this to be the case, it is 
then contended, by the appellant's counsel, 
that for these acts of piracy the owner of 
the privateer is liable; because his commis- 
sion authorizes him to capture, not only prop- 
erty belonging to the enemy, but that of all 
other persons, to whomsoever belonging, 
wliich may be liable thereto, according to 
the law of nations, and the belligerent rights 
of the United States; and consequentiy, that 
capture generally, being the business in which 
the officers and, crew of the privateer were 
employed; the owner is liable, upon the ad- 
missions of the adverse counsel. This ar- 
gument is ingenious, but it will not bear 
examination. It is true, that the commis- 
sion authorizes the capture of vessels belong- 
ing in reality to friends, as well as to en- 
emies, if the friend has so conducted him- 
self, as to bear, pro hac vice, the character 
of a belligerent; and therefore, if an illegal 
capture had been made in this case, whether 
wilfully or by mistake, the owners would 
have been answerable for all the damages 
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resulting from the act But tliere must be a 
capture as prize of war, In order to warrant 
the conclusion drawn by the appellants' coun- 
sel; because, otherwise, the master did not 
act in execution of the business with which 
his owners had charged him. The commis- 
sion did not authorize him to seize, in any 
manner he pleased, the property he might 
find at sea, to whomsoever it might belong, 
but to seize as prize of war;— to exercise an 
adcnowledged and legitimate belligerent 
right; in doing which, he might be guilty 
of a mistake, or might wilfully abuse this 
right; in either of which cases, he acts at 
his own and his owner's peril. Still, how- 
ever, he acts in a lawful employment But 
if he turns his back upon the business in- 
trusted to him, and sanctioned by his com- 
mission, and commits acts of piracy, for 
which he was not directly or impliedly em- 
ployed; such acts are imputable to those 
only who perform them, and cannot, upon 
any principle of common, maritime, or na- 
tional law, be visited upon his owners, be- 
yond the penalty of their bond, and the loss 
of their vessel. If, from general principles 
of law, we go in search of adjudged cases 
upon the point in question, the pursuit ter- 
minates in disappointment; and yet this veiy 
circumstance strongly fortifies the general 
principles. Taking it for granted, that acts 
of piracy have been frequenfly committed 
by the commissioned privateers of other 
civilized nations; and considering also the 
general incompetency of the master and 
crew, to make reparation for the injm'ies 
which such acts inflict, it is scai'ce possible, 
that cases should not have occm'red, in which 
tiie owners were called upon to make the 
compensation, unless from a prevailing opin- 
ion amongst legal men, that they were not 
liable. It is by no means a satisfactory an- 
swer to this remark, to say, that the owners, 
when these claims have been made, may 
have adjusted them without suit, considering 
the law to be against them; because, so far 
as a dictum upon the point is to be met with, 
the liability of the owners is denied. It 
must at the same time be admitted, that 
there is very littie information upon the sub- 
ject, from any elementary writer. We have 
looked into the cases cited, and relied upon 
by the counsel for the appellees, without hav- 
ing derived much satisfaction or assistance 
from them. The passages read from the Sea 
Laws, from Moiloy, and from Beawes' Lex 
Mercatoria, refer to RoUe, Abr. 530, as their 
authority; and where Beawes gives an opin- 
ion as his own, it is so obscurely stated, that 
it is impossible to say, whethei* he is speak- 
ing of captures or piracies. Lee, in the place 
which was cited, is clearly spealdng of cap- 
tm-es; and consequentiy, his opinion, that in 
such a case, the owner is not bound to an- 
swer beyond his ship, and the penalty of his 
bond, is not law. RoUe's Abridgment there- 
fore, is the only authority which was cited; 
and he merely says, that "if a letter-of- 



DIBBLE (Case No. 3,879) 



[7 Fed. Cas. page 642] 



marque commit an act af piracy on a friend 
of the king, witliout the knowledge or assent 
or the owner; yet, for this, the owner shall 
lose his vessel by the admiralty law, of which 
our law ought to take notice;" but nothing 
is said respecting the personal responsibility 
of the owners. We feel, nevertheless, per- 
fectly satisfied, with deciding this question 
upon the general principles of law before 
stated, fortified by the circumstance of the 
absence of any conti'ai'y decision or dictum, 
to be met with in any book. 

The transactions which have given rise to 
these suits, are marked by circumstances of 
such wicked atrocity, that it is impossible to 
think of thorn witliout feeling the deepest 
disgust and abhoiTence. Regardless of their 
duty to their owners, to tlieir coimtiT, and 
to their God— lost to all the feelings of jus- 
tice, honour, and humanity— the persons en- 
gaged in these disgraceful robbei*ies, were 
not satisfied with plundering these unpro- 
tected strangers; they even denied to the 
officers and crew of the Spanish ship, the 
liberty of seeking an asylum in the United 
States, where they might obtain the means 
of rendering their passage across the At- 
lantic, at that advanced season of the year, 
more comfortable and more safe, than it 
was likely to prove in their destitute and dis- 
abled condition. But concealment of their 
crimes, was to these men every thing; the 
comfort, and even the lives of those whom 
they had injured, nothing;— that the laws ai'e 
incompetent to afford a suitable redress to 
the sufferers, is to be regretted. But let these 
foreigners remember, that this defect does 
not arise from any thing peculiar to the ju- 
risprudence and Taws of the United States; 
but that it is universal, and exists equally 
in their own, and every other country, where 
the civil and maritime laws prevail. The 
liability of those to whom they owe their 
\vrongs, is admitted; their inability to make 
retribution, if such should be their situation, 
is a misfortune for which the tribunals of 
no country can supply a remedy. Those 
against whom the redress is sought, in this 
instance, did not commit, or in any manner 
authorize or countenance, the spoliation of 
which the libellants complain. Tney are, 
therefore, equally innocent with the libel- 
lants; and are equally entitled to the pro- 
tection of the law. The government has 
done all that a just nation can be required 
to do, and all that om* free constitution would 
permit, to bring the principal offenders to 
justice. They have been prosecuted at the 
public expense; and the law officer of this 
eom't, charged with the management of the 
prosecution, has faithfully and ably per- 
formed his duty. But a jmy, selected ac- 
cording to the humane provisions of our 
laws, have acquitted them, upon evidence 
different from that which has appeai'ed in 
these cases; and such as, we doubt not, 
that body most conscientiously thought was 
Insufficient to warrant the conviction of the 



accused. All, then, that remains, for us, is 
to pronounce what we as conscientiously be- 
lieve to be the law in these cases; which is, 
that the decrees of the disti-ict court ought to 
be affirmed. 



Case ISTo. 3,878. 

DIAZ V. UNITED STATES. 

[Hoff. Op. 32.] 

District Court, N. D. California. March 15, 

185S. 

Land Grants by Mexican Govehnohs- Absence 
OF Documentary Proofs. 

[When no expediente or other evidence of the 
existence of the grant is produced from the ar- 
chives, or its absence accounted for, and tliere 
is no evidence whatever that any of the prelim- 
inary steps required by the regulations have ev- 
er been observed, and the evidence as to occupa- 
tion or cultivation by the claimant is unsatistuc- 
tory, the claim should be rejected. U. S. v. 
Cambuston, 20 How. (Gl U. S.) 59, followed.] 

Rejection of the claim of Manuel Diaz. 

HOFFMAN, Disti-ict Judge, rejected the 
claim of Manuel Diaz to a ranch eleven 
square leagues (48,823 acres) in Sacramento 
county, and delivered the following opinion 
in the case: 

The claim of the appellants is founded on a 
grant alleged to have been issued by Pio Pico, 
dated Los Angeles, May 18. 18i(j. No ex- 
pediente or other evidence of the existence of 
the grant is produced from the archives, nor 
is its absence acconnted for. There is no evi- 
dence whatever that any of the preliminai-y 
steps required by the regulations have ever 
been observed. Henry Cambuston, on whose 
testimony the claim chiefly rests, swears that 
he never saw the petition of Diaz. The grant 
is dated five days previously to that of Hen- 
ry Cambuston, and is said by the latter to 
have been conveyed to Diaz by himself. The 
only evidence of any occupation or cultiva- 
tion by the claimant, is that of Hem-y Cam- 
buston. If his statement be ti-ue, the prompt- 
ness shown by Diaz in fulfilling the condi- 
tions of his grant was certainly exti'a ordi- 
nary. The case, as presented, is almost 
identical with that of Hemy Cambuston, re- 
cently determined in the supreme com't. [V. 
S. V. Cambuston, 20 How. (61 U. S.) 59.J Un- 
der the principles laid down by the com't in 
that case, this claim must be rejected. 



Case No. 3,879. 

DIBBLE et al. v. AUGUR. 

[7 Blatchf. 86.] ^ 

Circuit Court, S. D. New York. Dee. 30, 1869. 

Patents— Assignment and Licen&e — Bill, for 
Infringement—Parties — Trusts — Construc- 
tion OF CLiiMs — Infringement — Novelty — 
Sewing MAcniNES. 

1. R., being the owner of a patent, assigned 
to D. all his, R.'s "right, title, interest, claim 

' [Reported by Hon. Samuel Blateliford, Dis- 
trict Judge, and here reprinted by permission.] 
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or demand whatsoever, in, to or under" the 
patent. On the same day, three corporations, 
and R., and D., signed an agreement reciting 
that the corporations were desirous of purchas- 
ing the patent, and providing as follows: (1) R. 
assigns the patent to D., and releases the cor- 
porations from all damages for infringing the 
patent; (2) R. is to have the right to receive 
a.nd retain all damages for past infringement 
of the patent by others than the corporations, 
and the right to recover and retain all damages 
for infringement of the patent after such day 
by others than the corporations, and their li- 
censees, agents or customers; (3) after the 
granting by the corporations of any license to 
use tlie patent, ail claim for damages thereafter 
accruing to R. is to cease; (4) all suits prose- 
cuted by R. are to be at the sole expense of the 
■corporations; (5) the corporations are not to 
grant any license to use the patent except to 
their general licensees: Kcld, that the efiEect 
-of the two instruments was to vest in D., as 
trustee for the corporations, all R.'s interest in 
the patent, and to vest in D., as trustee for R., 
all interest in all claims for past infringements 
■of the patent against otliers than the corpora- 
tions, and all interest in all claims for future 
infringements of the patent against others than 
the corporations and their licensees, agents, or 
■customers. 

[Applied in May v. County of Juneau, 30 Fed. 
245. Explained in May v. Count}' of Sag- 
inaw, 32 Fed. G30.] 

2. The assignment from R, to D. did not. by 
■conveying all of R.'s "right, title, interest, 
claim or demand whatsoever, in, to or underJ' 
the patent, convey claims for past infringe- 
ments. 

3. A bill to recover for infringements commit- 
ted before such assignment and agreement were 
made, filed against a defendant, not one of the 
corporations, ought properly to be brought in 
the name of D., as trustee for R., joining R., as 
the owner of the equitable interest, 

4. The addition, as plaintiffs, of D., as trustee 
for the corporations, and of the corporations 
themselves, is surplusage; but where the ob- 
jection to such addition was not raised until 
the hearing, and R. had, after the filing of the 
bill, assigned to D., as trustee for the corpora- 
tions and for R., all claims for past infringe- 
ments of the patent, the bill was allowed to 
stand. 

5. Where, by a license under a patent, the li- 
■censer agrees that he will not make any fur- 
ther claim of license fees from the licensee un- 
der any other patents which he owns or con- 
trols, or may thei-eafter own or control, the li- 
•cense will be hdd not to apply to infringements 
committed by tlie licensee before the date of 
the license, of a patent, the control of which, 
including the right to recover for such infringe- 
ments, passed to the licenser after the granting 
•of such license. 

[Cited in Gordon v. Anthony, Case No. 5,605; 
Consolidated Oil Well Packer Co. v. Baton, 
Cole & Burnham Co., 12 Fed. STO.] 

6. The first claim of the patent granted to 
Thomas J. W. Robertson, November 22, 1859, 
for an "improvement in sewing machines," 
namely: "The employment, in combination with 
the needle of a sewing machine, of a plate, K, 
constructed and operating substantially as here- 
in shown and described, for the purpose of lay- 
ing and holding braid, gimp, or other material, 
upon the surface of the fabric, as set forth," is 
a claim to the employment, in combination with 
the needle of a sewing machine, of a separate 
detachable plate, constructed and operating sub- 
stantially as shown and described in the pat- 
ent, for the purpose of laying and holding braid, 
gimp, or other material, upon the surface of 
the fabric, as set forth, as contradistinguished 



from the employment, in such combination, of a 
guide not formed in a separate 'detachable plate. 
[Followed in Dibble v. Sibley, Case No. 3,- 
883.] 

7. The braiding attachment used in the Flor- 
ence sewing machine, being a separate, detach- 
able plate, with a guide for braid, arranged in 
connection with the press er foot, is not an in- 
fringement of such first claim of the Robertson 
patent. 

S. The second claim of the Robertson patent, 
namely : "The arrangement of tlie guides, e, e, e, 
to extend past the centre, and on each side of 
the needle hole, as and for the purpose herein 
set forth," is infringed by such braiding attach- 
ment of the Florence sewing machine. 

■ 9. The claims of the Robertson patent are not 
invalid for want of novelty. 

In equity. This was a final hearing on 
pleadings and proofs. The bill was filed by 
Sydney W. Dibble, trustee of the Wheeler 
and Wilson Manufactiu'lng Company, tlie 
Grover and Baker Sewing Machine Company, 
the Singer Manufacturing Company, and 
Thomas J. W. Robertson, by the said three 
companies, and by the said Robertson, as 
plaintiffs, against James M. Augur, as agent 
of the Florence Sewing Machine Company. 
The bin was founded on letters patent of the 
United States, granted to Robertson, on the 
22d of November, 1859, for "an improvement 
in sewing machines." Robertson, being the 
owner of the entire patent, on the 8th of 
May, 1868, assigned to Dibble "all his, said 
Robertson's, right, title, interest, claim or de- 
mand whatsoever, in, to, or under" the said 
letters patent. On the same day, a written 
agi'eement was made between the three com- 
panies and Robertson, and was also signed 
by Dibble, reciting that the said companies 
were desirous of purchasing the said patent, 
and providing as follows: (1) Robertson as- 
signs the patent to Dibble, and releases and 
forever discharges the said companies, their 
agents and customers, from all damages and 
claims for damages for infringing the patent; 
(2) Robertson is to have the right, in the 
name of Dibble, or otherwise, to sue for, re- 
ceive, and retain all damages for past in- 
fringement of the patent by others than the 
said companies, and the right, in like manner, 
to sue for, receivCj retain, and collect all dam- 
ages, profits, and royalties for infringement 
of the patent, after the 8th of May, 1868, 
by others than the said companies and their 
licensees, agents, or customers; (3) from and 
after the granting of any* license by the com- 
panies to use the patent, all claim for dam- 
ages, compensation, or roj'alty thereafter ac- 
cruing to Robertson, is to cease; (4) all suits 
prosecuted by Robertson, whether in his own 
name or that of Dibble, shall be at the sole 
expense of the companies, lor costs, if re- 
quired; (5) the companies are not to grant 
any license to use the patent except to their 
several licensees. The bill of complaint was 
sworn to on the 8th of Jime, 1868. and filed 
on the 13th of June, 1868. On the 16th of 
June. 1868, Robertson assigned to Dibble, as 
trustee for the three companies and for Rob- 
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ertson, all claims for past infringements of 
the patent. Tlie only evidence of infringe- 
ment was an admission of the defendant, 
that he, as agent for the Florence Sewing 
Machine CSompany, sold, prior to Febi-uary 
20th, 1868, "one or more Florence sewing ma- 
cliines, like Exhibit 7, with the braiding at- 
tacliment, Exhibit 8, attached to the foot 
thereof, as shown.' The answer set up as a 
defence, that the Florence Sewing Machine 
Company "had owned the right, since Feb- 
ruary , 18G8, to apply said patented im- 
provements to tlieir machines, if so disposed." 
To sustain this defence, the only evidence 
was a license granted by the three companies 
to the Florence Sewing Machine Company, 
dated February 20th, 1868, licensing the lat- 
ter company to manufacture, use, and vend 
for use, certain of the inventions contained 
and described in some sixteen patents men- 
tioned in the license, not including the pat- 
ent to Robertson, so far as the same or any 
of them were contained in three specimen 
sewing machines that day deposited with the 
receiver of the licenses. Such license pro- 
vided for a specified patent rent for evei-y 
sewing machine which should be made or 
sold under the license by the licensees, while 
the license remained in force. It also con- 
tained this clause: "And said licensers also 
respectively agree, that they will not, while 
this agreement remains in force, and is per- 
formed on the part of said licensees, make 
any fm'ther claim of license fees from said 
licensees under any other patents which they 
now or may hereafter own or control, cover- 
ing any of the devices embodied in said spec- 
imen machines." 

Frederick H. Betts, for plaintiffs. 
Augustus L. Soule, for defendants. 

BLATCIIPORD, District Judge. On the 
facts in this case, it is contended, on the part 
of the defendant, tliat the right to recover 
for the profits derived from infringements of 
the iJatent, committed prior to February 
20th, 1868, did not pass to Dibble by the 
two instruments of the Sth of May, 1868; 
that, when the bill was filed, the right to re- 
cover for such profits was in Robertson 
alone; that the proper remedy was by a 
suit at law, in the name of Robertson; that 
this bill will not lie in behalf of Robertson, 
because he has a full, adequate, and com- 
plete remedy at law, and does not bring the 
bill for discovery, and was not, when it was 
filed, the owner of the patent; that it will 
not lie in behalf of the plaintiffs other than 
Robertson, because, when it was filed, they 
had no interest in the claim for such profits; 
that, whatever may have been the rights of 
Robertson when the bill was filed, he, after 
that, conveyed to Dibble, as trustee, all right 
to collect such profits; and that the enforce- 
ment of the claim for such profits in behalf 
of the three companies, is a violation of the 
provisions of the license of February 20th, 
1808. 



The bill is filed in the name of the three 
companies, and of Robertson, and of Dibble, 
as trustee of the three companies and Rob- 
ertson. I think that the purport and effect 
of the two papers of the Sth of May, 18GS, 
were, to vest in Dibble, as trustee for the 
three companies, all Robertson's interest in 
the patent, and to vest in Dibble, as 
trustee for Robertson, all interest in all 
claims for past infringements of the patent 
against others than the three companies, and 
all interest in all claims for future infringe- 
ments of the patent against others than the 
three companies and their licensees, agents 
or customers. The two papers of the Sth of 
May, 1868, must be construed in connection 
with each other. By the naked assignment 
of that date, Robertson did not transfer to 
Dibble his claims for past infringements of 
the patent There are no words therein 
looking to the past The language is 
wholly future in its scope. In conveying all 
of Robertson's "right, title, interest, claim or 
demand whatsoever, in, to or under" the 
patent, it conve.vs only the right to claims 
for iufringeuieuts which should be commit- 
ted after such assignment Moore v. Marsh, 
7 Wall. [74 U. S.] 515. The words "claim or 
demand whatsoever, in, to or under" the 
patent, are not sutficient to cover claims for 
past infringements. Besides, the other pa- 
per of the same date clearly shows that 
Robertson did not intend to convey to Dib- 
ble individually, or otherwise than as trustee 
for him, Robertson, any claim for anj'- past 
infringement of the patent against others 
than the three companies. When the bill 
in this case was filed, it ought, properly, so 
far as the claim in respect to the alleged in- 
fringements covered by the admission be- 
fore referred to is concerned, to have been 
filed in the name of Dibble, as trustee for 
Robertson, joining Robertson as the owner 
of the equitable interest, the legal interest of 
which was represented by Dibble, as trustee. 
It was so brought, adding, as plaintiffs, Dib- 
ble, as trustee for the three companies, and 
the three companies themselves. Such addi- 
tion was surplusage: but as the objection 
thereto was not raised until the hearing, and 
as, by the paper of the 16tli of June, 1868, 
the title to the claim in respect to the al- 
leged infringements covered by such admis- 
sion, was transferred by Robertson to Dib- 
ble, as trustee for the three companies, and 
for Robertson, and as the bill is brought in 
the name of such trustee and of the cestuis 
que trust, it will be allowed to stand. The 
defendant, if compelled to respond in this 
suit to such plaintiffs, In respect to the al- 
leged infringements covered by such admis- 
sion, will be responding to every person who 
can possibly make a claim against him in 
respect to such alleged infringements. The 
suit, being for an account of profits, is prop- 
erly brought in equity. 

The license of the 20tli of February. 18GS, 
can apply only to machines made or sold by 
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the licensees after that date. It therefore, 
has no application to the alleged infringe- 
ments covered by the admission before re- 
ferred to. 

The next guestion is, whether the "Florence 
sewing machines, liJce Exhibit 7, with the 
braiding attachment, Exhibit 8, attached to 
the foot thereof," infringe the Kobertson pat- 
ent. It is claimed by the plaintiffs, that 
such Florence sewing machine, with such at- 
tachment, infringes the first and second 
claims of such patent. The specification of 
the patent states, that the natm-e of the in- 
vention consists, first, in combining a braid- 
ing guide with a sewing machine: second, in 
the peculiar form of said guide, to enable the 
operator to keep the ornamental stitching al- 
ways in the centre of the braid, in turning 
coiiiers, chrcles, &c. The machine is describ- 
ed as having a needle holder, and a needle, 
sma a foot or pressm-e for stripping the cloth 
from the needle. The guide plate, which con- 
tains iaie guides for the braid, is attached to 
the table of the macnme by a screw, so as to 
be adjustable. It has, on the under side of it, 
two cavities, which begin at the smaU end of 
the plate and branch out at the other end in- 
to six small grooves or guides of various 
widths, to accommodate different widths of 
braid. The guide plate is made long enough 
to nearly or quite cover the needle hole in the 
table. To enable the needle to pass through, 
a notch is cut in the plate in the centre of 
each gi-oove or guide. The braid is passed 
through that one of the guides which is near- 
est its width and the guide plate is then 
adjusted, so that the centi-e of the guide 
which has the braid in it shall be in a line 
with the path of the needle, and the guide 
plate is then fastened there by the screw. 
The fabric to be ornamented is placed under 
the foot or pressm-e, the machine is set in 
opei-ation, and, as the fabric is fed, the braid, 
being fastened to the cloth by the stitching, 
is drawn through the guide. The guides, be- 
ing extended past the centre of the needle 
hole, and the top of tlie guide being cut away 
for the passage through of the needle, the 
guides hold the braid in position until it is 
sewed on the cloth. The specification states, 
that if the guide plate were made so si'ort 
that the needle would pass without such cut- 
ting away, the ornamental stitching would 
not always be in the centre of the braid in 
tm-ning circles, corners, &e.. but that, by 
making the guides in the manner shown, the 
stitching is always in the centre; and that 
the top of the guide plate is bevelled off at 
the end nearest the needle, to avoid the sud- 
den change in the position of the cloth. By 
the patented arrangement, the braid is sewed 
on the under surface of the dotb. The speci- 
fication says, that, instead of the movable 
guide plate, an adjustable guide may be made 
in the table, "or the guide may be arranged 
in connection with the foot, so as to lay the 
braid on the upper sm-face of the cloth." 
The patentee fm*ther says, in his specifica- 
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tion: "I do not mean to limit myself to the 
precise form of the devices herein shown, as 
they may be varied in many ways, without 
altering the nature of my invention. Neither 
do I mean to claim broadly a guide to lay on 
a braid, for I am aware that a device called 
a braiding guide has long been used, but this 
is only applicable to sewing binding on the 
edge of a piece of cloth or other material, 
while my device can be used on any part of 
the fabric, producing a totally different effect, 
one being simple binding and the other hand- 
some embroidery. I am also aware tliat 
there are devices in use for laying a cord be- 
tween two thicknesses of material, and con- 
fining the cord in its place by stitching the 
material together on both sides of the cord, 
forming a kind of raised or embossed work. 
This I do not claim." The two claims al- 
leged to have been infL-inged are these: 
"First The employment in combination with 
the needle of a sewing machine, of a plate, 
K, constructed and operating substantially as 
herein sh6wn and described, for the pm-pose 
of laying and holding braid, gimp, or other 
material upon the surface of the fabric, as set 
forth. Second. The ai-rangement of the 
guides, e, e, e, to extend past the centi-e and 
on each side of the needle hole, as and for the 
purpose herein set forth." 

The braiding attachment in. the defend- 
ant's machine is attached to what is called 
in the Robertson patent the foot or pressm-e 
for stripping the cloth from the needle. Such 
braiding attachment has a single channel for 
the passage and guidance of the braid, cov- 
ered on aU sides except where the braid en- 
ters and leaves the channel. The ends of the 
channel project on each side, beyond the 
centre of the needle hole. 

I. think that the first claim of the Robert- 
son patent must be construed as claiming the 
employment in combination with the needle 
of a sewing machine, of a separate detacha- 
ble plate, consti-ucted and operating substan- 
tially as shown and described in the patent 
for the purpose of laying and holding braid^ 
gimp, or other material, upon the surface of 
the fabric, as set forth, as contradistin- 
guished from the employment in such com- 
bination, of a guide not formed in a separate 
detachable plate. This separate detachable 
plate is described in the specification as con- 
structed with grooves or guides of various 
widths, to accommodate different widths of 
braid, and as being attached to the table of 
the machine. The grooves are on the under 
side of the plate, between the upper or un- 
grooved face of the plate and the surface of 
the table, that surface alone forming the bot- 
tom of the grooves. The cloth passes be- 
tween the bottom of the pressor foot and the 
upper face of the plate. The braid issues 
from under the plate, and passes between the 
under side of the cloth and the surface of the 
table, and is sewed to the under side of the 
cloth out of view of the eye of the operator. 
It is true, that when the machine, with the 
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plate attached, is in operation at any given 
time, and braid of a given width is being 
sewed, but one groove is in use in connection 
with tlio needle, and that such groove and 
the noodle are adequate instrumentalities, in 
connection with the extension of the sides of 
the grooves past the centre of the needle hole, 
to sew the braid on witli the stitching always 
in the centre of the width of the braid. It 
is also true, that the specification says, that, 
instead of the movable guide plate, an ad- 
justable guide may be made in the table, or 
the guide may be arranged in connection 
with the foot or pressure, so as to lay the 
braid on the upper surface of the cloth. But 
the specification does not show how the 
guide is to be arranged in connection with 
the foot or pressure. The 6th section of the 
act of July 4, 1836 (5 Stat. 119), requires, that 
an inventor shall, in the description of his 
invention, in the case of a machine, fully ex- 
plain the several modes in which he has con- 
templated the application of the principle or 
character of his invention, by which it may 
be distinguished from other inventions, and 
shall particularly specify and point out the 
part, improvement or combination, which he 
claims as his own invention or discovery. 
Instead of fully explaining the mode in which 
the separate detachable plate, described in 
the specification and shown in the drawings, 
is to be arranged in connection with the foot 
or pressure, the patentee contents himself 
with suggesting that "the guide" may be ar- 
ranged in connection with the foot or pressure, 
so as to.lay the braid on the upper surface of 
the cloth. Indeed, it is not clear, from the 
specification, what it is that the patentee 
suggests may be arranged in connection with 
the foot or pressure. It is not the movable 
guide plate that is to be arranged in connec- 
tion with the foot or pressure, because he 
says, that, "instead of the movable guide 
plate," "an" adjustable guide may be made 
in the table, or "the" guide may be arranged 
in connection with the foot or pressure. Un- 
less It is the movable guide plate that is to bu 
arranged in connection with the foot or 
pi-essure, tlie first claim of the patent does 
not cover it, for that is confined to the com- 
bination of such plate, constructed and oper- 
ating substantially as snown in the patent, 
witOi the needle; and, if it be the movable 
guide plate that is to be so arranged, the 
specification leaves it to be invented how 
such arrangement is to be made. The, pat- 
entee himself, in his testimony, shows that he 
did not contemplate the application to the 
foot or pressure, of the movable guide plate 
shown in his patent. He says, that it is an 
object to have the foot as small as possible, 
so that it will not cover any more of the 
cloth than necessary; and that, when too 
much of the cloth is covered, the operator 
cannot see so well the line in which the sew- 
ing is to be done. When asked, on cross-ex- 
amination, whether it would not oj:; a decided 
disadvantage, to have the foot or pressure 



made with an attachment for braiding con- 
taining a set of channels or gi'ooves of vari- 
ous widths, for the passage of braid of like 
various widths, he replies, that, if the guide 
plate is beneath the material, it would be no 
objection. When further asked, whether it 
would not be objectionable if such attach- 
ment were adjusted to the foot or pressure, 
he replies that it would hide the work some- 

! what from the operator, and that he, there- 

' fore, applied it to the table or plate of the 
machine. In my judgment, the braiding at- 
tachment found in the defendant's machine 
does not employ the combination specified 

I in the first claim of the Robertson patent It 
has no plate constructed and operating sub- 
stantially like Robertson's plate. It required 
invention to make a separate detachable 
plate, with a guide for braid, available and 
useful when attached to the foot or pressure, 
notwithstanding all that is found in the 
Robertson specification. The guides of Rob- 
ertson had to be reduced to a single guide 
closed on all sides except where the braid 
enters and leaves the channel, and the plate 
had to be so arranged as to be reduced to 
a size tliat could be conveniently used in con- 
nection with a small foot or pressure. 

On the construction which I have given 
to the first claim of the Robertson patent 
there is nothing in the alleged invention of 
Thorp that interferes with that claim, on 
the question of novelty, as Thorp had no 
separate detachable plate. 

The second claim of Robertson's patent is, 
I think, infringed by the defendant, and is; 

not anticipated by Thorp. 
-There must be a decree for a perpetual 

injunction and an account in respect to the 

second claim, with costs. 
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DIBBLE et al. v. DUNCAN et al. 

[2 McLean, 5o3.] ' 

Circuit Court, D. Ohio. July Term, 1841. 

Assumpsit ox Note — Suppiciesct op Pi,ea — Pa- 
Roi. Evidence to Show Relations of Paiities 
—Special Pleas. 

1. A plea that the defendant, who was sued 
as principal, indorsed the note as guarantor and 
not as principal, being demurred to, it was held 
the plea was good. 

2. The undertaking of the defendant was col- 
lateral, and he can only be made liable in the 
character assumed. 

3. It may be doubtful whether parol evidence 
is admissible to show that a defondant is suroty 
against the terms of the note. But, if the in- 
tent with which the 3ndorsenn;i,t was made be 
doubtful, it may he explained by parol. 

4. A special plea which amounts onlv to the 
general issue is bad. But in the aerum of as- 
sumpsit there are many defences which may be 
pleaded specially or given in evidence under the 
general issue. 



* [Reported by Hon. John McLean, Circuit 
Justice.] 
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5. In special pleas in bar color to the plain- 
tiffs' right must be given. 

Brusli & Gilbert, for plaintiffs. 
Mr. Smythe, for defendants. 

OPINION OF THE COURT. This is 
an action of assumpsit [by Dibble, Pray 
& Co. against Duncan and others]. The dec- 
laration contained a count on a promis- 
sory note, one for goods sold and delivered, 
another for money had and received, &c. 
Two pleas -were filed: First, the general is- 
sue, and secondly, Duncan pleaded that he 
was not a joint maker with the said Con- 
verse and Birkey of said promissory note, 
nor was he in any wise interested in liie sub- 
ject matter of said contract, but tiiat bis 
name was placed upon said promissory note 
as an ind^rser merely and guarantor of the 
payment of the same. The plaintiffs demur- 
red to this plea, and assigned the cause of de- 
murrer as follows: First: That the plea 
amounts to the general issue. Second: It 
states a conclusion of law. Third: K the 
facts alledged be true they constitute no bar. 

It may be admitted that the matters set up 
in the plea might be proved under the gen- 
eral issue, but it does not follow that the 
special plea is therefore improper. In the ac- 
tion of assumpsit there are many defences 
which may be pleaded specially or given in 
evidence under the general issue. Of this 
character are all such matters as go to dis- 
charge the action; such as infancy, a release, 
want of consideration, accord and satisfac- 
tion, foreign attachment, or ihat a higher se- 
curity had been given, payment, &c. A spe- 
cial plea which amounts to the general issue 
Is bad; and, therefore, a special plea must 
give express or implied color to the plaintiffs' 
right, and not deny it as is done by the gen- 
eral issue. By Reg. Gen. Hil. T. 4 Wm. rv. 
all matters in defence, in England, except a 
denial of the promise, are now required to be 
pleaded specially; and this is justly consid- 
ered a great improvement in the rules of 
pleading. The plea in this case admits the 
signature of the defendant on the note, but 
alledges that it was placed there as a secur- 
ity and not as principal. And this is admit- 
ted by the demm-rer. Now if the defendant, 
Duncan, undertook, as guarantor, to pay the 
note, and not as principal, ho can only be 
made liable in the character he assumed. As 
guarantor he was entitled to notice, and it is 
incumbent on the plaintiffs to show that they 
have used legal diligence. The plea gives 
color to the plaintiffs' right, and, it therefore, 
does not amount to the general issue. As re- 
gards the present action, the" effect of the 
plea, if true, may be the same as the general 
issue; but the form is substantially differ- 
ent. In many cases it is advisable to plead 
specially rather than to give the facts in evi- 
dence under the general issue, as it may nar- 
row the grounds of defence. The plaintiffs 
are called upon either to admit or deny the 
special matter pleaded. 



In pleading facts only are to be stated and 
not arguments, or inferences, or matter of 
law- Should a matter of law be stated it 
may be regarded as sm'plusage. It is not 
perceived, however, that the above plea is 
liable to this objection. 1 Chit PI. (Ed. 1837) 
245. In the case of Bright v. Cai-penter, 9 
Ohio 139, it was held "that where a sti-anger 
to a promissory note indorse it in blank at 
the time of making it, the payee of that note 
may sue him with the maker as a joint 
maker of the note and he is entitled to the 
privileges of a surety." "That such blank 
indorsement may be filled at any time in 
form to oblige the indorser as principal, or 
the coui't may regard it as so filled up. And 
that parol proof was admissible to show the 
intention of the parties as to the extent of 
the indorsee's liability." And in Dean v. Hall, 
17 Wend. 214, "where a note was made by 
A, payable to B, or beai-er, C indorsed it, 
and an action was brought by a thh-d person 
claiming, by transfer, from B, chai-ging C 
as the maker of the note, it was held on de- 
murrer, that the declaration was bad." "It 
seems that where an indorser to such a note 
is privy to the consideration he may be chai*- 
ged directly as maker or as indorser, and 
that a bona fide holder may, in aU cases, 
write a bill of exchange over the name of 
the indorser, or fill up the blank in any form 
consistent with the intent of the parties." 
It is objected to the plea that it does not al- 
ledge the defendant signed the note as guar- 
antor after its execution. The plea states 
that the defendant was not in any wise in- 
terested in the subject matter of the con- 
tract, but that he signed it as guarantor. 
This, we think, is sufficient. It shows that 
the undertaking of the defendant was collat- 
eral, and that he cannot be sued as principal. 
It may be doubted whether, on general prin- 
ciples, evidence is admissible to show that 
the defendant is surety when, by the terms 
of the note, he appears to be a principal. In 
Laxton v. Peat, 2 Camp. 185, it was held, 
that an acceptor of a bill of exchange might 
show that he was merely an accommodation 
acceptor. And imder this authority the case 
of CoUott V, Haigh, 3 Camp. 2S1, was de- 
cided; but these cases were overruled in the 
case of Fontum v. Pocock, 5 Taunt. 192. In 
Rees V. Berrington, 2 Yes. Jr. 540, Lord 
Loughborough says, "where two are bound 
jointly and severally, tlie surety cannot aver 
by pleading that he is bound as surety; and 
to this effect is the case of GaiTett v. Jull, 
Selwyn, N. P. 387. 

It is not important on what part of the 
note a guarantor shall sign his name. It 
may be placed on the back or face of the 
note; and the intent with which the name 
was indorsed, it would seem, might be shown 
by parol. There could be no doubt of this 
if the effect of the indorsement was in itself 

doubtful, and the note was in the hands of 
the payees. This would be in explanation of 
the indorsement, and not against its terms 
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or legal effect. As appears from the plea the 
(lefondaut, Duucan, was not privy to the con- 
sideration, and the case in Wendell, ahove 
cited, sustains the plea. The decision from 
the Ohio Reports, in the admission of parol 
evidence, may have been influenced by a 
statute which requires an execution to be lev- 
ied first on the property of the principal. 

Upon the whole, we thinic that the deunn:- 
rer to the plea must be overruled. 



DIBBLE (EGBERTS v.). See Case No. 4,- 
307. 
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DIBBLE et al. v, MORGAN. 

[1 Woods, 406.] * 

Circuit Court, B. D. Texas. Dec. Term, 1873. 

Shipping — Deliveut op Goons — Piling ox 
Whakp — Bill of Lading — Dangers of the 
Sea— Act op God. 

1. By the general usage of commercial and 
maritime law, a carrier by water must convey 
from port to port or from wharf to wharf. He 
is not bound to deliver goods at the warehouse 
of the consignee. It is the duty of the con- 
signee to receive his goods out of the ship or 
upon the wharf. 

2. To constitute a good delivery upon the 
wharf, the carrier should give due and reason- 
able notice to the consignee, so as to give him a 
fair opportunity of providing suitable means to 
remove the goods or put them under proper cus- 
tody. 

[Cited in TurnbuU v. Citizens' Bank, 16 Fed. 
147.] 

3. The goods of the various consignees when 
landed must be placed in separate piles. Where 
the goods of several consignees were piled to- 
gether in one bulk upon the wharf during a rainy 
and stormy day, and covered with tarpaulins 
so as not to be fairly open to the inspection of 
consignees, and a fair chance afforded to re- 
move them; Jicid, that this was no delivery. 

4. An actual inspection of the goods and their 
removal by the consignee is not necessary to a 
delivery, but there can be no delivery without 
the opportunity to inspect and remove. 

5. By the exception "dangers of the sea," as 
used in bills of lading, is meant all unavoidable 
accidents from which common carriers by the 
general law are not excused unless they arise 
from the act of God. 

6. A loss which might have been avoided by 
proper foresight and prudence cannot be attrib- 
uted to "dangers of the sea," and to relieve the 
carrier from liability for such loss, he must 
show that due diligence and proper skill were 
used to avoid the accident, and that it was un- 
avoidable. 

7. A loss by the "act of God" must be shown 
to have happened by a natural and unavoidable 
necessity, arising wholly above tie control of 
human agencies, and independent of human ac- 
tion or neglect. 

S. Any act of omission or carelessness on the 
part of the master or crew contributing to the 
loss, takes away the defense that the loss was 
occasioned by the act of God. 

W. P. Ballinger, for plaintiffs. 
T. N. Waul, for defendant. 



^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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WOODS, Circuit Judge. This suit was 
brought by the plaintiffs [Dibble & Seligson] 
to recover of the defendant as a common car- 
rier the valne of certain merchandise ship- 
ped by them at New Orleans and Galveston, 
in July, 1866, in the steamship Harlan, to 
be delivered at Indianola, Texas. One of 
the bills of lading acknowledges the receipt 
of the goods in good order and condition, 
and provides that they are to be "delivered 
in like good order and condition at the end 
of the ship's tackles at the port of Indianola, 
the dangers of fire at sea or on shore, col- 
lisions, and accidents from machinery, boil- 
ers, steam, or any other accidents and dan- 
gers of the seas, rivers, and steam navigation 
of whatever nature or kind soever excepted," 
and that "the landing of the goods npon the 
wharf should be considered a delivery to 
the consignee." The other bill of lading sim- 
ply provides for the delivery of the goods 
therein mentioned in good order and condi- 
tion at the port of Indianola (the dangers of 
the seas only excepted.) The plaintiffs al- 
lege that the goods were never delivered, 
and Judgment is asked for their value. The 
defendant answers that the Harlan arrived 
at the port of Indianola on July 11, 1866. of 
which plaintiffs had immediate notice, and 
tliat the goods were delivered to them be- 
fore noon on the same day. 

The facts as developed by the testimony, 
are as follows: There is but one wharf at 
Indianola where goods are usually delivered. 
It extends into the bay about one-eighth of 
a mile. The Harlan arrived at the head of 
this wharf a little before 8 o'clock, a. m., 
of the 11th of July, 1866, and immediately 
commenced discharging her cargo npon the 
wharf head. At this time the weather was 
misty and there was drizzling rain, and be- 
fore noon the weather became violent and 
stormy. The freight of the Harlan was all 
landed before 12 o'cloclc, m., upon the wharf 
head, and the goods of the various con- 
signees were piled up in one bulk and cov- 
ered with tarpaulins. At least twice during 
the day and once at least after all the freight 
was landed, application was made to the 
officer of the ship, who had chai-ge of the 
cargo, by draymen and consignees, for leave 
to remove some of tlie goods from the wharf 
to the shore, but he would not permit it to 
be done, and said they were not ready to de- 
liver. Early in the afternoon, the draymen 
whose business it was to carry goods from 
the wharf head to the shore, put up their 
horses and di-ays for the day, believing that 
no goods could be delivered on account of 
the violence of the weather. Some of them 
thought it unsafe to drive a horse and dray 
out to the wharf head. During the after- 
noon the weather became more and more 
boisterous; the wind blew a gale. The 
weather was so bad that it was not consid- 
ered suitable for the removal of goods. They 
were left under the tarpaulins in charge of a 
watchman employed by defendant During 
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the nigbt tlie wind blew a hurricane. A 
sailing vessel which was anchored to the 
Tvindward of the wharf, broke from its moor- 
ings and was blown against the wharf and 
graduaUy broke it down and was driven 
through it. In this way the goods were 
thrown Into the bay and lost 

The first question presented by the plead- 
ings and evidence is, was there a delivery, 
actual or constructive, to the consignees, 
whereby the defendant was discharged from 
itis liability as a common carrier? It is 
not disputed that the goods were landed at 
the right place, and where both parties ex- 
pected them to be landed. They were land- 
•ed at a proper time of day. The plaintiff 
says, however, that the weather was so bad 
when they were landed, that he could not 
be es^ected to receive them, that he did 
not receive them, that he was not allowed to 
receive them, and that, therefore, there was 
no delivery. The evidence shows that aS 
fast as the cargo of the Harlan, which com- 
prised much merchandise, etc., besides the 
goods of the plaintifE, was landed, it was 
placed in bulk under the tarpaulins. By the 
general usages of the commercial and mar- 
itime law, it is settled that the carrier by 
water shall carry from port to port or from 
wharf to wharf. He is not bound to deliver 
goods at the warehouse of the consignee. 
It is tlie duty of the consignee to receive 
his goods out of the ship or upon the wharf. 
But to constitute a good delivery on the 
wharf, the carrier should give due and rea- 
sonable notice to the consignee, so as to af- 
ford him a fair opportunity of providing 
suitable means to remove the goods or put 
them under proper care and custody. Bich- 
4irdson v. Goddard, 23 How. [61 U. S.] 39. 
Delivery upon the wharf, in case of goods 
transported by ships, is sufficient under our 
law, if due notice be given to the consignees, 
iind tlie different consignments be properly 
separated so as to be open to inspection and 
-conveniently accessible to the owners. The 
Eddy, 5 Wall. [72 TJ. S.] 495; The Santee 
■[Case No. 12,328]. I am clear in the opinion 
that there was no delivery of the goods in 
this case, under the rules of law just cited. 
The goods of the various consignees were 
piled together in one bulk upon the wharf, 
binder tarpaulins, during a rainy and stormy 
■day, where they could not be fairly said to 
be open to the inspection of the consignee, 
and a fair opportunity afforded him to re- 
move his goods. An actual inspection of 
the goods by the consignee, and their remov- 
al by him, are not necessary to a delivery 
of the goods, but there can be no delivery 
unless the consignee has the opportunity to 
inspect and carry away. No odr oau say, 
that upon the testimony in this case, such 
■opportunity was given the plaintiffs. The 
•officer of the ship, who had charge of tlie 
landing of tlie cargo, declared, as the testi- 
mony shows, to one of the plaintiffs and to 
pne of the.diraymen sent to carry goods from 



the wharf, that the goods wore under tar- 
paulin, and that the ship was not delivering 
them, and refused to allow them to be dis- 
turbed. 

Taliing all of the facts of the case into 
consideration, I am satisfied that when the 
goods were landed upon the wharf, they were 
not delivered, nor did the officer of the ship, 
in charge of the unloading of the ship in- 
tend to deliver them by placing them upon 
the wharf. If I am correct in this view, it 
follows that the liability of the plaintiff, as 
a common cari-ier, continued after the land- 
ing of the goods. His obligation as saich 
could not be discharged except by delivery, 
actual or constructive, to the consignee, un- 
less the carrier was relieved by the act of 
God or through some exception in his 
lull of lading. The clause in one of the 
bills of lading, that the landing of the goods 
upon the wharf was te be considered n 
delivery to the consignee, cannot be con- 
strued to mean, that any sort of a landing 
would be a delivery. The bill of lading 
must receive a reasonable construction. A 
landing in the night without notice, or a 
landing in the midst of a storm, whereby 
the goods are lost, could not be considered 
a delivery to the consignee. 

This brings us to the next inquiry. Is 
the defendant relieved from his liability, as 
a common carrier, by the loss of the goods 
through the vis major, or is he exempt by 
reason of any exception in his bill of lading? 
One of the exceptions in the bill of lading 
is, "dangers of the seas." As long as his 
liability as a common carrier remained, the 
defendant was protected by this exception. 
Do the facts of the case bring him within it? 
By dangers of the sea are meant all una- 
voidable accidents from which common car- 
riers, by the general law, are not excused 
unless they arise from the act of God. To 
ascei^tain whether the loss was by such "dan- 
gers," it must be inquired whether the accir 
dent arose through want of proper foresight 
and prudence, and to relieve the carrier from 
responsibility, it is incumbent on him to 
prove that due diligence and proper skill 
were used to avoid the accident, and that it 
was unavoidable. Johnson v. Friar, 4 
Yerg. 48; Whitesides v. Russell, S Watts & 
S. 44. The evidence shows that the goods 
were allowed to remain upon the wharf 
after the master of the ship was satisfied 
that a hurricane was imminert, so that he 
considered it prudent to cast off from the 
wharf and anchor in the stream. The agent 
of the defendant left the wharf with the 
goods upon it, and went, to his home and 
never returned until next morning, after the 
mischief had all been done. A watchman 
was left over the goods, who might have 
given warning of danger to them in time to 
have them removed to a place of securitj'. 
But instead of this, he abandons his post, 
and, after daylight, his lantern is found 
burning upon the wharf. No agent of the de^ 
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fendant, cither on ship or shore, after the 
landing of fJie goods, and after a hurricane 
was known to be imminent, took any pains 
to pnt the goods in a place of security. 
Even after the demolition of tlie wharf 
had commenced, it was so gradual, that 
with alacrity and energy, the goods might 
have been saved. It cannot, therefore, be 
said, that the loss of the goods was the re- 
suit of unavoidable accident wliich could 
not have been prev^ented by due diligence 
and proper skill. It was, therefore, not oc- 
casioned by the danger of the seas, and it 
does not fall within the exeei>tions of the 
bill of lading. If follows, as a furthei" infei'- 
ence from' these facts, that the loss was not 
occasioned by the act of God; for to bring 
a disaster within the scope of the phrase, 
"the act of God," for the purpose of reliev- 
ing the common carrier from responsibility, 
it is necessary to show that it occurred in- 
dependent of human action or neglect. It 
is only a natural and inevitable necessity, 
and one arising wholly above the control of 
human agencies, which constitutes the peril 
or disaster contemplated by that phi-ase. 2 
Kent, Comm. 597. Any act of omission or 
carelessness on the part of the master or 
crew, contributing to the loss, takes away 
the protection of the defense, that the loss 
was occasioned by the act of God. The 
Zenobia [Case No. 18,209]. It follows from 
those views, that there never has been any 
delivery of the goods, and that defendant 
has not excused the want of delivery. He 
is, therefore, liable for the value of the 
goods, and judgment must be given, there- 
for, against him. 
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Case Wo- 3,88S. 

DIBBLE V. ROBERTSON et al. 
[1 Hayw. & H. 65.] ^ 

Circuit Court, District of Columbia. March 28, 

1842. 

Petition for Leave to Record Deed. 

The court will pass a decree for the registra- 
tion of a deed, subject to the limitations of tht 
act of assembly of Maryland of 1715 (chapter 
47, § S), in cases where the neglect to record the 
same within the time limited by the act, was 
without any fraudulent design or intention. 

The petitioner [Orange H. Dibble], in his 
bill, sets forth the purchase from the Bank 
of the United States, in the year 1830, of a 
lot in the city of Georgetown, D. C; that he 
had paid the purchase-money and had re- 
ceived a conveyance of the premises in fee 
simple; that he had neglected, without any 
fraudulent intent, to record the deed; that 
the time limited by law for the registration 
of such instruments had expired; and that 
it could not now be done without the aid of 
the court, and he prayed that leave be grant- 
ed accordingly. The defendants [James Rob- 



ei-tson and others, trustees of the Bank of 
the United States] answered, stating their 
willingness that the cotu-t should decree that 
the deed might be forthwith recorded. 

R. P. Dunlop, for petitioner. 
W. Redin, for defendants. 

THE COURT passed the following decree; 
The petition filed in this cause having been 
set for hearing upon the bill, answer and ex- 
hibit, and by consent of the parties, and it 
appearing to the satisfaction of the court 
that the deed from the president, directors 
and company of the Bank of the United 
States to Orange H. Dibble, described in the- 
petition, has been omitted or neglected t& 
be recorded by the said Orange H. Dibble, 
without any fraudulent design or intention 
on his part; it is, therefore, ordered by thfr 
com't, this 28th of March, 1842, that the said 
deed be forthwith recorded subject to the 
limitations and conditions imposed by the 
act of assembly of Maryland of 1715 (chap- 
ter 47, § 8),* in virtue of the provisions or 
which act of assembly, this decree is now 
made. 



^ [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 



Case ISTo. 3,883. 

DIBBLE et al. v. SIBLEY et al. 

[7 Blatchf. 209.] * 

Circuit Court, S. D. New York. April IS, 1870. 

Patents— Con STRCCTiox of Claim — Sewing Ma- 
chines. 

1. The first claim of the patent granted to 
Thomas J. W. Robertson, November 22d, 1859, 
for an "improvement in sewing machines," be- 
ing a claim to "the employment, in combination 
with the needle of a sewing machine, of a plate 
K, constructed and operating substantially as 
herein shown and described, for the purpose of 
laying and holding braid, gimp and other ma- 
terial upon tiie surface of the fabric, as set 
forth," is not only restricted to a separate, de- 
tachable-plate, but cannot extend to a detach- 
able braiding guide arranged in connection with 
tiie presser foot of a sewing machine. [Dibble 
T. Augur, Case No. 3,879, followed.] 

2. The braiding device used in connection 
with the Wilcox and Gibbs sewing machine, not 
being a separate, detachable plate, but being 
a part of the presser foot, does not infringe 
such first claim. 



* "That from and after the publication here- 
of, no manors, lands, tenements or heredita- 
ments whatsoever, within this province, shall 
pass, alter or change from one to another, 
! whereby the estate of inheritance or freehold, 
or any estate for above seven years, sliall be 
made or take effect in any person or persons, 
or any use thereof to be made by reason of 
any bargain and sale only, except the deed of 
conveyance by which the same shall be intend- 
ed to pass, alter or change the same, be made 
by writing, indented and sealed, and the same 
to be acknowledged in the provincial court, &c., 
where such manors, lands, tenements or here- 
ditaments do lie and enrolled within six months 
after the date of such writing indented as afore- 
said," &c. By Act 1794, c. 57, indenting is de- 
clared not necessary to the validity of deeds 
thereafter to be made. 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.]. 
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3. Nor does such braiding device infringe the 
second claim of such patent, inasmuch as the 
guides or sides of the braiding channel or 
groove in it do not extend past the centre, and 
on eacli side, of the needle hole, for the pur- 
pose of keeping the stitching always in the cen- 
tre of the braid, in turning corners, circles, &c., 
by lujiding it in position until it is sewed on the 
cloth, 

[In equity. Bill by Sidney W. Dibble and 
others against John J. Sibley and Nesbit D. 
Stoops for the alleged infringement of let- 
ters patent I?o. 26,205, granted to T. J. W. 
Robertson, November 22, 1S59.] 

Frederick H. Betts, for plaintiffs. 
L. E. Chittenden, for defendants. 

BLATCHFORD, District Judge. This suit 
is founded on letters patent of the United 
States granted to Thomas J. W. Robertson, 
November 22d, 1859, for an "improvement 
in sewing machines." The patent relates to 
a braiding attachment to a sewing machine, 
and the question involved, in this suit is, 
whether the braiding device used in connec- 
tion with what is known as the "Wilcox and 
Gibbs Sewing Machine," that being the ma- 
chine in which the defendants have dealt, is 
an infringement of the Robertson patent- 
That patent was before me in the case of 
Dibble v. Augur [Case No. 3,879], which was 
a litigation between the present plaintiffs 
and a person who was alleged to have in- 
fringed the Robertson patent by selling the 
braiding attachment used in connection with 
what is known as the "Florence Sewing Ma- 
chine." I then gave a construction to the 
first claim of the patent, and expressed my 
views at such length that I deem it unneces- 
sary now to state them again. The evidence 
In the present case and the argument at 
the bar have served only to confirm those 
views. The conclusion arrived at in regard 
to the first claim of the patent was, that 
that claim, in claiming "the employment, in 
combination with the needle of a sewing 
machine, of a plate K, constructed and oper- 
ating substantially as herein shown and de- 
scribed, for the purpose of laying and hold- 
ing braid, gimp or other material upon the 
surface of the fabric, as set forth," must 
not only be held to be restricted to a sepa- 
rate, detachable plate, but could not extend 
to a detachable braiding guide arranged in 
connection with the presser foot of a sewing 
machine. 
The braiding guide alleged in the present 
■ suit to infringe, is not a separate, detachable 
plate, but is formed in, and as a part of, 
the presser foot It does not employ the 
combination specified in the first claim of the 
patent. It has no separate, detachable plate 
constructing and operating, in combination 
with the needle, in substantially the same 
manner as Robertson's plate, and the com- 
bination of braiding guide and needle found 
in the defendants' machine, such braiding 
guide being made in the presser foot, is not 
substantially the same combination with 



that claimed in Robertson's first claim. 
Therefore, the defendants have not infringed 
the first claim of the patent 

Nor has the second claim been infringed. 
That claim requires that the guides, or sides 
of the braiding channel or groove, shall ex- 
tend past the centre, and on each side, of 
the needle hole, for the purpose of keeping 
the stitching always in the centre of the 
braid, in turning corners, circles, &c., the 
guides so extended being made to effect such 
purpose by holding the braid in position until 
it is sewed on the cloth. It is shown by the 
proofs, that the defendants^ braiding device 
does not keep the stitching in the centre of 
the braid in turning corners, circles and 
curves, and that fact was also demonstrated 
by the actual working of the device in the 
presence of the court The guides or sides 
of the braiding channel or groove fail, there- 
fore, to hold the braid in position until it is 
sewed on the cloth, and they thus fail be- 
cause they do not extend past the centre, 
and on each side, of the needle hole. In the 
defendants' device, the braid is Hot held in 
position, independently of the turning of tlie 
cloth, but, so long as the presser foot is 
down, moves out of the line of centrality of 
the stitching when the cloth is turned ac- 
cording to the curvature of the pattern, re- 
quiring the machine to be stopped, and the 
presser foot to be raised^ and the braid to be 
restored to the line of centrality, and the 
presser foot to be replaced, before the opera- 
tion of sewing the braid can be resumed. 
The necessity for these manipulations is cre- 
ated by the fact that the sides of the braid- 
ing groove do not, in the defendants' device^ 
extend, in the sense of Robertson's patent, 
past the centre, and on each side, of the 
needle hole. If they did, the result attained 
by Robertson would follow. The bill must,, 
therefore, be dismissed, with costs. 



Case K"o. 3,884. 

In re DIBBLEE et al. 

[3 Ben. 283; * 2 N. B. R. 617 (Quarto, 185); 1 
Chi. Leg. News, 355.] 

District Court, S. D. New York. June 2, 1SG9. 

Act of Bankhoptcx— Insolvexct — Judgment- 
Preference — FiDcciAKY Debt — Ordinary 
Course op Business — Construction of Stat- 
ute. 

1. One member of a firm, composed of three 
persons, which was indebted to I. & Co., gave 
them a confession of judgment on February 
25th, 1869. I. & Co. kept the confession till 
April 30th, 1869. when they filed it, entered 
judgment for $54,105, and issued execution to 
the sheriff, who, on the same day, went to the 
store of the debtors and levied on their goods, 
and remained in possession till about 10 p. m. 
of the next day, when a transfer of $46,000 of 
accounts, bills receivable, and other securities, 
was made to I. & Co., in payment of the debt. 
On the morning of April 30th, before the sher- 
iff came, one of the firm paid $2,000 to K., up- 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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on a fiduciary debt of $4,000, and the nest day, 
while the sheriff was in possession, he gave K. 
^2,000 worth of securities to pay the rest of 
such debt: Held, that the giving of the confes- 
sion of judgment did not, of itself, raise a pre- 
sumption that the firm was insolvent when it 
was given. 

2. If, at the time the sheriff appeared with 
the execution, the firm was unable to pay their 
debt to I. & Co., in the ordinary course of busi- 
ness, they were insolvent, within the meaning 
of the bankruptcy act [of 1SC7 (14 Stat. 517)]. 

[Applied in Scammon v. Cole. Case No. 12,- 
433. Cited in Baldwin v. Wilder, Id. 806.] 

3. The ordinary course of business does not 
mean an ability to turn out goods or other prop- 
erty to pay one debt, without leaving in the 
debtor's hands assets to provide for other debts 
iis they become due. 

[Applied in Scammon v. Cole, Case No. 12,- 
433.] 

4. If a debtor, at any time, from the state of 
his circumstances,, contemplates that he will not 
be thenceforth, able to pay his debts as they 
mature, in the ordinary course of business, he 
contemplates insolvency. 

5. If a debtor, knowing that a debt is past 
<lue. and being insolvent or contemplating in- 
solvency, refrains from going into voluntary 
bankruptcy, and his property is taken on legal 
process, the debtor suffers his property to be 
taken on legal process. 

[Cited in Ke Heller. Case No. 6,337. Ex- 
plained in Re Dunkle, Id. 4,160.] 

6. If the taking of the property of the firm 
by the sheriff had the necessary effect to give 
(o I. &r Co. a preference, which they would not 
have had otherwise, and if the firm, being in- 
solvent or contemplating insolvency, suffered 
its property to be taken on that execution, they 
intended, in law, to give the preference which 
the taking of the property conferred. 

[Cited in Re Marter, Case No. 9,143.] 

7. If the transfer of the 1st of May put I. & 
Co. in a better position, as to their debt, than 
they occupied by reason of their levy, that gave 
them a preference which the law forbids. 

8. The fact that the confession of judgment 
was signed by only one member of the firm, 
did not impair the effect of the judgment in de- 
termining the question of bankruptcy. 

9. The fact that the debt to K. was a fiduci- 
ary debt, was not of consequence, nor was the 
fact that K. pressed for payment of it. 

' 10. All the words of a statute must be con- 
strued in such manner as to give them force 
and effect. 

[Cited in Re Merchants' Ins. Co., Case No. 
9,4il.] 

11. Every one is supposed to intend the nat- 
ural consequences of an act committed by him. 

12. Neither the question whether the proper- 
ty, the transfer of which is alleged to have been 
an act of bankruptcy, shall be retained by the 
creditor to whom it was transferred, nor the 
question whether the bankrupt shall receive his 

^discharge, will be affected by the verdict of the 
jury on the question whether an act of bank- 
ruptcy has been committed. 
[Cited in Re Bunster, Case No. 2,136. Quot- 
ed in Re Dunkle. Id. 4,160.] 

This was a proceeding in involuntary bank- 
ruptcy. The petition ^vas filed by the firm 
of Garrett, Clark & Co., against the firm of 
Henry E. Dibblee & Co., of the city of New 
York, and alleged fonr acts of bankruptcy: 
(1.) I'hat, on or about the 2.5th of February, 
1"09, the debtors, being insolvent and in con- 



templation of insolvency, gave to A. Iselin 
& Co. a warrant to confess judgment, and 
did procu'-e and suffer their property to be 
taken on legal process, in favor of A. Iselin 
& Co., and that, on April 30th, 18G9, said 
judgment was entered in the supreme court 
of the state, for $54,105, and execution ^was 
issued ou it, and the debtors' goods levied up^ 
on, and that this was done with intent to 
give a preference to Iselin & Co., and to defeat 
and delay the operation of the banla-uptcy 
act (2.) That the debtors, being insolvent 
and in contemplation of insolvency, made a 
payment of money to Iselin & Co., with intent 
to give them a preference as creditors. (3.) 
That, on the 1st of May, 1869, the debtors, 
being insolvent and in contemplation of in- 
solvency, made a transfer to Iselin & Co. of 
property amomiting to about §46,000, with in- 
tent to give them a preference as creditors, 
and with intent to defeat and delay the op- 
eration of the act. (4.) That, in April, 1869, 
the debtors, being insolvent and in contempla- 
tion of insolvenc3', made a payment of $4,000, 
in money and bills receivable, to the wife 
of Jolm J. ICrauss, with intent to give a pref- 
erence to her. 

The banki-upts took issue on the petition, 
and the case was tried before a jm-y. On the 
trial the following facts appeared: The de- 
fendants gave the confession of judgment on 
the 25th of February. It was at that time de- 
livered to Mr. Iselin, He kept it in his pos- 
session, or under his control, until the 30th 
of April. He then took it to the proper oiR- 
cer, and a judgment was entered up upon it 
for $54,105, and an execution was immedi- 
ately issued on the judgment, to the sheriff of 
the city and county of New York. On the same 
day, the sheriff went to the store of Dibblee 
& Co. with the process, and made a levy on 
their goods, and took possession of such 
goods, to hold them, to be administered by 
the state coiu't and applied upon the judg- 
ment The sheriff remained in possession of 
the property during the remainder of that 
day— the 30th day of April—and all through 
the next day, which was the 1st of May, un- 
til about ten o'clock in the evening of the 
latter day, when a transfer of $46,000 worth 
of accounts, bills receivable, and other se- 
curities, was made by the thi'ee debtors, to 
Iselin & Co., in absolute payment and extin- 
guishment of their debt With, the ejctin- 
guishment and payment of the debt, the judg- 
ment and execution fell to the ground, the 
ti-ansfer of securities having been accepted 
by Iselin & Co. as a payment of the debt. 

The facts in regard to the Krauss matter 
were as follows: On the morning of the 30th 
of April, before tlie sheriff came with the exe- 
cution, Mr. Dibblee paid to Mr. Krauss, for 
Mrs. ICi-auss, $2,000 in money, on a debt of 
$4,000 due to her. During the next day, tlie 
1st of May, while the sheriff was in posses- 
sion under the execution, and before the mak- 
ing of the transfer of securities to Iselin & 
Co. on tlie evQuing of the 1st of May, Dibblee 
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lianded over loilr. Krauss §2,000 wortli o£ 
Becui-ities, to pay up the balance of the debt 
of §4,000 due to Mrs. Ki-auss. 

C. H. Smith, for petitiouiug creditors. 
.' A. li. Dyett, for banlcrupts. 

BLATCHFORD.Disti-ict Judge, charged the 

jui'y as follows: 

This case, gentlemen, is one involving prin- 
ciples of very gi-eat importance under the 
banliruptcy act. The general featm-es of that 
law, and the object which congress had in 
view in enacting it, ai-e undoubtedly very well 
understood by you, as business men, engaged 
in the daily avocations of life. The counsel 
for the petitioning creditors, in summing up, 
has stated very aptly and clearly the objects 
which the bankruptcy law contemplates, and 
intends to cany out, in desti-oying the sys- 
tem that had previously obtained, by which 
failing debtors were enabled to prefer whom 
they pleased as then- ci-editors. such prefer- 
ences taking difiCerent forms— in some cases, 
chattel mortgages; in other cases, judgments; 
in others, the tmning over of seem-ities; and 
the numerous other forms in which creditors 
could be prefei-red by insolvent debtors. To 
such debtors the bankruptcy law says, in ex- 
plicit language— "You must not make these 
preferences, but you must give all your prop- 
erty up to be distributed equally among yom- 
creditors." 

In this case there are, in the petition, four 
different acts of bankruptcy charged. The 
first one is, that, on the 25th of Februaiy, 
1S69, the three debtors, Dibblee. Bingley and 
Krauss, composing the firm of H. K. Dibblee 
& Co., being insolvent, gave to Iselin & Co. 
a warrant to confess judgment, and procm*ed 
and suffered theii; property to be taken on 
legal process. Although the petition is so 
drawn as to state the fact that, on the 2oth 
of February, the debtors, being insolvent, 
gave to Iselin & Go. a wan-ant to confess 
judgment, and suffered their property to be 
taken on legal process, the evidence is, that 
no property was taken on legal process until 
.the 30th of April. But the same allegation 
of bankruptcy goes on to state, that, on the 
30th of April,. 1869, said judgment was en- 
tered in the supreme court of the state of iS'ew 
York, and a judgment roE was filed for J?54,- 
.105, and execution was issued thereon against 
the property, &c.- It appears, therefore, that 
the statement in regard to suffering the prop- 
erty to be taken on the 25th of February, is 
a clerical error, the substance of the aver- 
ment bein^, that the debtors gave a confes- 
sion of judgment on the 25th of Febniary, 
when insolvent, and, on the 30th of April, 
when also insolvent, suffered the property to 
be taken under an execution issued on that 
judgijient 

Now, so far as the giving of tlie warrant on 
the 25th of February is concerned, there is no 
evidence in the case upon which you could 
safely base any verdict that, at that time, 
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the debtors w6re insolvent, or contemplated 
insolvency; and the case has not been tried . 
upon that idea. The transactions of the 30th 
of April, and of the 1st of May, are the trans- 
actions to which your attention is to be di- 
rected. For aught that appears, notwith- 
standing a confession was given on the 25th 
of February, there was no insolvency at that 
time, and no contemplation of insolvency; 
because, the giving, as security, of a warrant 
to confess judgment, on which the creditor 
might enter a judgment at any time, by no- 
means, of itself, raises any presumption of 
insolvency. 

To come, then, to the transactions of the 
30th of AprU and the 1st of May, the aver- 
ment is, that, on the 30th of April, these 
three debtors, being insolvent, or in contem- 
plation of insolvency, suffered theU' property 
to be taken on this execution, with intent 
thereby to give a preference to the Iselins, 
and with intent, by such disposition of their 
property, to defeat and delay the operation of 
the act. On that subject the act is very ex- 
plicit The question you are to try is solely, 
whether Dibblee, Bingley and Krauss shall 
be adjudged bankrupts, by reason of any acts 
which they committed or suffered. You are 
not now, in any manner, trying the question 
whether Iselin & Co. shall be compelled to- 
refimd what they received, or whether jMi's. 
Krauss shall be compelled to refund the mon- 
ey and securities which she received. These 
questions are not at aU involved here. If 
these debtors shall be declared bankrupt, and 
an assignee shall be appointed, and he shall 
bring an action against Iselin & Co. and an 
action against Mrs. EJ:auss, nothing that has 
transpired here— neither your verdict nor the 
adjudication of the com-t, if yom* verdict 
should be in favor of the creditors— will in 
any manner whatever determine or affect any 
question that will be involved in any such 
suit. Nor will your verdict in any manner 
affect the debtoi-s on the question of their dis- 
charge in bankruptcy. If they shall be put 
into bankruptcy, and shall hereafter apply to 
be discharged, and no one of their creditors 
shall choose to oppose them, and they shall 
take the oaths which the law requires, they 
will be discharged, notwithstanding they may 
be adjudged bankrupts in this proceeding. 
Therefore, the case is stripped of all questions 
as to the discharge of the bankrupts here- 
after, and of all questions as to the right of 
Iselin & Co. and of Mrs. Krauss to hold what 
they received. 

In regard to Iselin & Co., I state this fur- 
ther proposition, that, to put a debtor into 
bankruptcy, for such causes as are alleged 
as the first ground of bankruptcy in the peti- 
tion in this case, it is only necessary that 
the intent si)oken of should have existed on 
the part of the bankrupt. If Isehn & Co. 
had, at the time they took a preference, if 
they did take one, no reasonable ground to 
befieve that the debtors were insolvent, they 
cannot be compelled to pay back what they 
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received, notwithstanding tlie debtors were, 
in fact, insolvent, and notwithstanding tlie 
debtors knew they were insolvent, and not- 
withstanding the debtors intended to prefer 
Iselin & Co. Therefore, the sole qu^tion is, 
whether these debtors shall be adjudged 
bankrupt, so that their estate shall be ad- 
m"uistorcMl by this eotu't, in bankruptcy, and 
nothing is involved in regard to the title of 
Iselin ifc Go. or of Mrs. Krauss to what they 
received, or in regard to the right of the 
debtors to receive their discharges hereafter 
from the coui't. I say this for the purpose 
of disabusing your minds of any impression 
they may have received from the remarks 
made by coimseL 

The statute provides, that if any debtor, 
being insolvent, or in contemplation of in- 
solvency, makes any conveyance or transfer 
of property, or money, or suffers his property 
to be talcen on legal process, with intent to 
give a preference to one or more of his credit- 
ors, or with intent, hy such disposition of his 
propertj% to defeat or delay the op«*ation of 
the act, he commits an act of bankruptcy, 
for which this com't may take his proper tj-^ 
and treat him as a bankrupt In this, there 
are, as you perceive, several ingredients. In 
the first place, the debtor must either be in- 
solvent, or contemplate insolvency. In the 
second place, he must make a conveyance or 
transfer of money or property, or he must 
suffer his property to be taken on legal pro- 
cess. In the third place, he must do this 
with the intent, on his own part, to give a 
preference to the creditor, or with the in- 
tent, on his own part, to defeat or delay the 
operation of the act. 

The first question for your consideration, 
gentlemen, is, whether, at the time this prop- 
erty was taken by the sheriff on legal process, 
on the 30th of April, Dibblee and his firm 
were insolvent or contemplated insolvency. 
So far as concerns the financial transactions 
of the firm, Dibblee appears to have been the 
firm, and I shall treat him as the firm for 
the puiTposes of this case, because the other 
debtors appear to have been merely sales- 
men. Now, at the time the sheriff came 
\\ith his process, on the 30th of April, to take 
this property, the firm owed Iselin & Co. 
this debt. It was past due. Iselin & Co. 
appear to have had a right to enter judgment, 
and this debt appears to have been legally 
due at any time after the 25th of February, 
although there may have been some under- 
standing that judgment should be withlield 
for thh'ty days. At all events, the debt had 
been overdue for more than thirty days at 
the time the sheriff arrived. So far as ap- 
pears, it was the only debt then due. But, 
one overdue debt is sufficient to put a party 
in the condition of owing a debt which he is 
unable to pay. If, at the time the sheriff 
appeared witli the execution, to levj' on the 
stock of goods, tlie firm owed this debt to 
Iselin & Co., and were unable to pay it in 
the ordinary com*se of their business, they 



were then insolvent, in the language of the 
bankruptcy act, and within its me:iniug. No 
matter how many other debts there were, 
not yet due, if they were unable to pay that 
debt, in the ordinary com'se of their business, 
they were insolvent. The "ordinary com'se 
of their business" does not mean an ability 
to turn out goods, or bills receivable, or 
assets or secm-ities, to pay that one particular 
debt, at the same time leaving other debts, 
which are certain to become due, improvided 
for, and not leaving sufficient assets in the 
hands of the debtors to meet them when they 
become due. It is not in the ordinary com'se 
of business for a party who has a store of 
goods and other secm'ities, and owes a ma- 
tm-ed debt, to tui*n out a large portion of those 
goods, or to take the most valuable of his 
securities, and turn them over to the creditor, 
to extinguish that debt, if sufficient assets 
do not remain to pay the rest of his debts, in 
the ordinary com'se of his business. That is 
an exti-aordinary com'se of business, and not 
the ordinary com-se of business. Therefore, 
if, when the sheriff appeared to levy on this 
stock of goods, the firm was not able to pay 
this debt to Iselin & Co., in the ordinary 
course of business, it was insolvent. If, at 
that time, Dibblee, in his own mind, from a 
view of the state of things which surrounded 
him, contemplated that his firm would not 
be, and continue to be, thenceforth, able to 
pay their debts, as such debts should matm-e, 
in the ordinary com-se of their business, then 
he contemplated insolvency; and, if he con- 
templated insolvency, that puts the case in 
precisely the same predicament as tho^lgh he 
liad been insolvent, because, the language is, 
"being insolvent or in contemplation of in- 
solvency." A debtor has no more right to 
do the forbidden act when he contemplates 
that, in view of the existing aspect of affairs, 
he will not be able to pay his debts, in the 
ordinary course of his business, than if he 
were actually at the time insolvent. If he 
contemplates insolvency, it is of the same 
force and effect as if he were actually in- 
solvent, by reason of his not being able to 
pay a debt past due at the time. 

If you shall find that, at the time the sheriff 
appeared, Dibblee, or his fii-m, were insolvent, 
or contemplated insolvency, you will then 
pass to the second question. If you find that 
he and his firm were not insolvent, and did 
not contemplate insolvency, that disposes of 
this branch of the case. But, if you find 
that he or they were insolvent, or contem- 
plated insolvency, then you will inquire— 
Did they suffer their property to be taken on 
legal process at that time? 

The act provides, that, if the debtor shall, 
under the circumstances stated, "procure or 
suffer his property to be taken on legal pro- 
cess," he shall be adjudged a bankrupt. The 
word "procure" and the word "suffer" have 
different meanings. The former is active, 
and the latter is passive. A man may suffer 
a thing to be done, when he has the means 
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•of doing sometliing other than suffering it 
to he done, without procuring it to he done. 
In this case, the debtors knew that the war- 
rant to confess judgment had been given on 
the 2oth of February. They Imew that the 
debt to Iselin & Co. had been past due for 
at least thirty days. They Imew that Iselin 
■^ Co. could at any moment enter up judg- 
ment on the wai-rant And, if Mr. Dibblee, 
-at the time the sheriff came there, or any 
time prior thereto, was insolvent, or contem- 
plated insolvency, he was in a condition in 
which the hanla-uptcy law required him to 
take proceedings for coming into the bank- 
ruptcy com-t, and submitting his property , 
voluntarily to the administi-ation of the bank- 
ruptcy law; because, in order to enable a 
person to come volimtarily into the bank- 
ruptcy court, it is only necessary that he 
should present a petition stating the neces- 
sary jm-isdictional facts, and averring that 
he is unable to pay all his debts in full. If, 
therefore, Bibblee, at the time the sheriff 
-came there, or at any time previously, know- 
ing of this debt to Iselin & Co., and that it 
was past due, and being insolvent, or con- 
templating insolvency, refrained from goinj. 
Into banlu-uptcy voluntarily, then, in judg- 
ment of law, he suffered his property to be 
taken on legal process; because, if, prior to 
the entry of that judgment and the issuing 
•of an execution thereon, he had gone volun- 
tai'ily into bankruptcy, the bankruptcy court 
would have taken the property, and the judg- 
ment and execution would have had no force 
•or effect to take it Therefore, in judgment 
-of law, if he omitted to go into bankruptcy, 
under such circumstances, he suffered his 
property to be taken on legal process. Un- 
less this construction be given, there is no 
jnore meaning to the word "suffer" than to 
■the word "procm-e." All the words of a 
statute must be construed in such manner 
.as to give them force and effect 

If you shall find that Dibblee contemplated 
insolvency, and suffered his property to be 
-taken on legal process, you will then consider 
4Jie question, whether he did so with intent 
■to give a preference to Iselin & Co., or with 
intent to defeat or delay the operation of 
•the bankruptcy act This intent must be an 
intent on the part of Dibblee; and, unless 
Dibblee, at the time, knew that he was in- 
solvent, or contemplated insolvency, he could 
Jiave no intent to give a preference to one 
•creditor over another. If a person, while 
^paying one creditor, honestly supposes that 
-he is able to pay every creditor, there can be 
-no intent to give a preference. Therefore, if 
Dibblee did not, at the time, believe he was 
insolvent, and did not contemplate insoiv- 
"^ncy, he could have had no intent to give 
any preference. But, if he was insolvent, 
-or contemplated insolvency, and suffered his 
jDroperty to be taken in this way, then, if 
the taking of the property by the sheriff had 
the necessary effect to give to Iselin & Co, 
41 .preference which they otherwise would not 



have had, Dibblee, in judgment of law, in- 
tended to give the preference which the tak- 
ing of the property conferred and effected; 
and the bm-den is thrown on him, Dibblee, 
to show that he had no such intent, and to 
make that out to your satisfaction. In law, 
every one is supposed to intend the natural 
consequences of an act committed by him. 

It is of no consequence that an arrange- 
ment was made, originally, to give to Iselin 
& Co. this preference. The paper signed and 
given on the 2oth of February did not give 
a preference. It would have amounted to 
nothing if the judgment had never been en- 
tered and the execution had never been is- 
sued. The preference was given by the 
issuing of the execution, followed by the 
levy, so far as tlie goods were concerned. 
Therefore, you have nothing to do with the 
fact that there was an. arrangement made 
originally, when the money was loaned by 
Iselin & Co., that they should have this spe- 
cies of secm'ity. 

On the question of intent, there is the fur 
ther alternative point whether there was an 
intent to defeat or delay the operation of 
the act Very little has been said on thai 
subject, and I think it hardly worth while 
to call your attention to it, because the whole 
case tm*ns upon the other branch. 

So far, in respect to the Iselin matter, your 
attention has been directed to the levy by 
the sheriff. But the Iselin matter has an- 
other phase, namely, the transaction on the 
evening of the 1st of ilay, in regard to the 
bill of sale, which transfei-red secm-ities to 
Iselin & Co. in payment of then- debt. That 
is a separate and independent transaction, 
and is made a separate ground, in the peti- 
tion, for asking to have Dibblee & Co. ad- 
judged bankrupts. All the debtors joined in 
making the bill of sale. In respect to the 
confession of judgment, Dibblee appears to 
have signed it with his individual name, and 
also with the firm name. The other pai-tner& 
did not sign it and appear to have known 
nothing about it; and I am asked to charge 
that on that ground it is illegal and void. I 
do not conceive that this com-t has anything 
to do with that question. If the state com-t 
has permitted the judgment to be entered up 
against all three of the debtors, and the exe- 
cution to be issued, I must presume that this 
was done in the legal and proper way. This 
court must treat the record of the state com't 
as being in due form; and, therefore, al- 
though the other partners appear to have 
had nothing to do with giving the confession 
of judgment, I must treat the judgment and 
execution as not being impau*ed'by reason of 
any defect of that kind. 

I now recur to the third alleged act of 
bankruptcy. It is, that the debtors, on the 
1st of 3ifay, being insolvent, or in contempla- 
tion of insolvency, made to Iselin & Co. a 
conveyance or transfer of a large number of 
bills receivable and accounts belonging to 
the firm, to the value of $46,000, with mtent 
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to give a preference to Iselin & Co., and 10 
delay and defeat the operation of the act 
The same elements of insolvency, or contem- 
plated insolvency, enter into this branch of 
the case, as into the first, and the same re- 
marks are applicable. It is m-ged, on the 
part of Dibblee, that, because of the prior 
levy, no preference was given to Iselin & Co. 
by this transfer. But, although the levy of 
the sheriff on the property was in force from 
the time it was made, on the 30th of April, 
amtU the bill of sale was given, and altliough 
Iselin & Co. thus had whatever secm'ity such 
levy gave to them, stUl, if, in your judgment, 
upon the evidence, the transaction of turning 
over these secm*ities, by a bill of sale, to Ise- 
lin & Co., had the effect of putting them, as 
creditors, into any better position in re- 
spect to their debt than that which they oc- 
cupied by virtue of the levy on the stock of 
goods, then it gave to them a preference 
which the law forbids. If it did not have 
that effect, tlien it gave them no preference. 
If you shall find tliat there was such a 
preference given by the bill of sale, the next 
(luostion will be, whether Dibblee, at that 
time, had the intent to put Iselin & Co. in a 
better position, by the bill of sale, and thus 
to give them a preference. Now, all the re- 
marks on the law as to insolvency, or con- 
templation of insolvency, which I made to 
you in regard to the state of things which 
existed when the levy was made by the 
sheriff, are applicable to this branch of the 
case. But, in applying the law to the facts 
of the case, you will bear in mind that, be- 
tween the time the sheriff came and the giv- 
ing of the bill of sale, there was a material 
change in the condition of the firm, which 
has been stated to you very clearly by Dib- 
blee himself, in his testimony. He states 
that Iselin's levy destroyed their credit; and 
that, after that, they could not have gone on; 
that, when the execution was levied, if they 
could have gone on in business, he thinks 
they could have paid their debts in fuU; but 
that the levy destroyed their credit, and tliey 
could not go on. Therefore, the fact of the 
sheriff's levy, and tiiat he had talcen posses- 
sion of the store, the necessary publicity, and 
the consequences which followed it, none of 
which existed at the instant before the 
sheriff came there, and aH of which existed 
on the evening of the 1st of ilay, when the 
transfer was made by bill of sale, must be 
taken into consideration by you in determin- 
ing whether, (if you find that the transfer 
had the effect of putting Iselin & Co. in a 
better condition than they were in bj' reason 
of their levy,) when the bill of sale was given 
on the evening of the 1st of ilay, the firm 
were insolvent, or contemplated insolvency. 
Did they, at 10 o'clock on the evening of the 
1st of May, the sheriff being then in posses- 
sion of their goods under a levy, and the j 



matter having become public, believed that 
they were able to pay the debt of Iselin & 
Co., in the ordinary course of business, or 
believe that, if they continued on, in that 
state of things, they woidd be able, in the- 
ordinary course of business, to pay their 
debts in future, as they should become due, 
in the ordinai-y com-se of business? 

This disposes, as I understand it, of all the- 
questions connected with the Iselin matter, 
which have been called to my attention by 
the coimsel for the respective parties. 

The fom-th act of bankruptcy alleged is the- 
Krauss matter, which has two phases— the 
payment of the $2,000 in money, on the 30th 
of April, and the transfer on the following- 
day, while the shei'iff was there, of the $2,000 
in bills receivable. The fact that the debt, 
as between Mrs. Kxauss and the firm, was a 
fiduciai-y debt, is of no consequence in this, 
case. For the purposes of this case, it was 
nothing more than an ordinary debt It stood 
in no better condition, and the fii'm had no- 
more right to pay it, than any other debt.. 
Nor does it make any difference that iNIrs., 
Krauss asked for it, and pressed for pay- 
ment of it. This doctrine has no place un- 
der the present bankruptcy act. That act 
recognizes no distinction between the giving 
of a preference when a creditor asks for it, 
and the giving of a preference when the 
creditor does not ask for it, provided the in- 
tent exists on the part of the debtor, in giv- 
ing the preference, that tlie particular credi- 
tor shall have the preference. If, therefore* 
you Shan find that this firm, being insolvent, 
or contemplating insolvency, paid $2,000 to 
Mrs. Krauss, on the 30th of April, wiUi intent 
to j)refer her over other creditors, or, on the 
next day, handed over to her $2,000 worth of 
securities with that intent, they committed 
an act of bankruptcy. 

If you shall find in favor of the petitioning 
creditors on any one of the questions which 
I have submitted to you, they will be entitloa 
to your verdict. It does not require that 
you should find for them on all those ques- 
tions; but, if you shall find that any one of 
the alleged acts of banki-uptcy is established 
to your satisfaction, yom* verdict wfil be for 
the creditors. 

The petitioning creditors having withdrawn 
the second and third acts of bankruptcy al- 
leged in the petition, the jury rendered a ver- 
dict in favor of the creditors as to the first 
and fourth acts of bankruptcy alleged in the pe- 
tition. 

[NOTE. For further proceedings in this- 
case, see Cases Nos. 3,885-3,887. In a suit sub* 
sequently brought by the assignee in bankrupt- 
cy, the transfers to Iselin & Co. were dechired 
void by the district court, and its decree was, 
in the main, affirmed by the circuit court on ap- 
peal. See Clark v. Iselin, Cases Nos. 2,824 and 
2,825. On appeal to the supreme court, how- 
ever, these decrees were reversed, and the trans- 
fers sustained as valid. Clark v. Iselin, 21 
Wall. (88 U. S.^ 3G0.] 
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Case Wo. 3,885. 

In re DIBBLBE et al. 

[3 Ben. 354; * 3 N. B. B. 72 (Quarto, 17).] 

District Court, S. D. New York. Aug. 6, 1869. 

BaJTKRUPTCY — COMPOCXDING DOUBTFUL DEBTS. 

a?lie bankruptcy act [of ISG? (14 Stat. 517)3 
does not authorize the court to empower an as- 
signee in bankruptcy to compound all doubtful 
debts, with the consent and approbation of a 
committee of creditors. 

[In bankruptcy. In the matter of H. B. 
Dibbles and others. See Case No. 3,884.] 

[By I. T. Williams, Register:] I, the under- 
signed, one of the registers in bankruptcy, do 
hereby' certify to this honorable court that 
at the first meeting of creditors in the above 
entitled case, it was represented by IMr. 
Charles H. Smith, of counsel for a large 
number of the creditors, that there were very 
many small debts due the bankrupts, whicli 
were of doubtful collectibility, and that the 
interest of the creditors would in all proba- { 
bility require that many of them should be 
compounded and compromised. That as the 
trouble, delay, and expense, applying to the 
court to obtain leave so to compound or com- 
promise, would be considerable, he moved 
the following resolution: "That this court be 
requested to make an order that the assignee 
in this case be authorized and empowered to 
compromise any and all doubtful debts due 
to said bankrupts, by and with the consent 
and approbation of Effingham Townsend, Wil- 
liam Lattimer, and Reese M. ObesteufEer, as 
a committee of creditors." This resolution 
was voted for by all the creditors present 
save two. Whereupon, I do hereby certify 
the same to this honorable com't for its action 
in the .premises. I also submit an affidavit 
made by the assignee. Under the require- 
ments of the 10th rule pf this honorable com-t, 
I respectfully submit, tliat as no provision is 
made in the ac^ for such an order as is here- 
by asked for, I beg to call the attention of 
the com*t to the provisions of section 43, 
which contemplates a practice similar to the 
one here sought to be inaugurated. No prxj- 
eeedings have yet been had under this sec- 
tion before now; parties have been embar- 
rassed by the omission in the form No. 63 
of the words 'tor as the assignee in banli- 
ruptoy' would have done had not this resolu- 
tion been passed," which are contained in 
tlie section, although it is clearly an inad- 
vertence; and as the words of the act must 
govern, the omission does not seem as of 
nrach importance. Still, some have feared 
that proceedings thereunder might be ques- 
tioned. Objections of this character have, 
t tJiink, deterred parties from availing them- 
selves of the provision of this section, and 
tlms appointing' a trustee who (acting under 
a committee of creditors) might compromise 
and compound debts due to the bankrupt, 



^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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without the expense and trouble of a special 
application to the com-t. 

BLATOHFORD, District Judge. I do not 
think that the order asked for is warranted 
by the provisions of section 43, or of any 
other section of the act, or of general order 
No. 17. 

[NOTE. For further proceedings in this 
case, see Cases Nos. 3,886 and 3,887.] 



Case No. 3,886. 

In re DIBBLBE et al. 

[4 Ben. 137; ^ 3 N. B. R. 754 (Quarto, 185)J 

District Court, S. D. New York. May 4, 1870, 

BiNKROPTCV— Counsel, Fees op Petitioning 

CK EDITOR. 

A claim by petitioning creditors in involun- 
tary bankruptcy, for counsel fees incurred by 
them, in the proceedings before adjudication, 
cannot be entertained by the register in the first 
instance, but must be presented to the court, on 
petition. 

[In bankruptcy. In the matter of Henry 
B. Dibblee, John J. Krauss, and David P. 
Bingley. See Cases Nos. 3,884 and 3,885. 

[By I. T. Williams, Register:] I, the un- 
dersigned, one of the registers in bankrupt- 
cy, do hereby certify to this honorable court, 
that James B. Clark, Jr., through his coun- 
sel, Charles H. Smith, Esq., presents a claim 
of his firm of Garrett, Clark & Co., against 
the estate of the bankrupts, for sums of 
money paid or incurred by them for services 
of counsel in proceedings had by tliem as pe- 
titioning creditors of the said bankrupts be- 
fore the adjudication; and asks me to specify 
such sum as upon the final auditing and 
passing of his accounts, as assignee, may be 
allowed therefor, and make an order of dis- 
tribution for the payment of the same— ac- 
cording to the custom and practice in cases 
of distribution by him in the ordinai'y dis- 
charge of Ms duties as assignee. He cites 
a decision of the circuit court in the Case of 
the New York Hail Steamship Company— 
a manuscript copy of which, furnished me 
by Mr. Smith, I annex hereto. [Case No. 
12,208.] It appears from the decision, that 
the claim is one that the law recognizes, and 
which is an equitable lien upon the estate or 
funds in the hands of the assignee— and if 
so, it would seem right that the assignee 
should pay it, or such sum as may be just 
and reasonable, from such funds. The ques- 
tion, however, that presents itself is, wheth- 
er this claim is not one strictly witliin the 
equity jurisdiction of this court, to be passed 
upon in each case by the court, and then 
sent down to the register to ascertain what 
would be a reasonable sum, and order dis- 
tribution accordingly. I think this court bas 
favored a practice in harmony with the sug- 
gestion, and that the practice of filing a pe* 



^ [Repoi-ted by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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tition, on the part of the creditors, and ob- 
taining an order of reference, has, in similar 
eases, prevailed. I am more reluctant to act- 
in this case without a special order, as the 
petitioning creditor and the assignee are the 
same person. In such case, it is, no doubt, 
the duty of the register to act with caution, 
and perhaps not without notice to other cred- 
itors. All of which is respectfully submited. 

BLATOHFORD, District Judge. The reg- 
ister cannot entertain the application in the 
first instance. There must be a petition to 
the court, by the party, setting out the 
facts, and asking the relief desired. 

[NOTE. For further proceedings ia this case, 
see Case No. 3,887.] 



Case KTo. 3,887. 

In re DIBBLEE et al. 

[4 Ben. 304.]^ 

District Court, S. D. New York. Sept., 1870. 

Expenses op Discharge— Xxvolcxtauy Baxk- 

liUPT. 

Where one member of a firm of involuntary 
bankrupts, haymg applied for a discharge, pe- 
titioned for the payment by the assignee of dis- 
bursements made by him in the proceedings to 
obtain such discharge, under the 47th section of 
the bankruptcy act [of 1S'>7 (14 Stat 540)]: 
Held, that the act makes no distinction between 
a voluntary and an involuntary bankrupt, as to 
the right to be discharged, and that the claim 
sliould be paid. 

[In bankruptcy. In the matter of Henry 
B. Dibblee, John J. Krauss, and David P. 
Bingley. For previous proceedings, see 
Cases Nos. 3,88^3,886.] 

This was a petition to the register, in be- 
half of John J. Ivrauss, one of the bankrupts, 
praying that the sum of $36.66, paid by, and 
on behalf of said Krauss, in the proceedings 
incident to his discharge, might be allowed, 
and paid out of the funds of the estate of the 
bankrupts, in the hands of the assignee. On 
the petition the register granted an order, 
that the assignee show cause why the 
amount should not be so paid by him. On 
the day appointed, the assignee appeared 
by counsel and objected to the payment 
tliereof , on the ground that the petitioner was 
an involuntary bankrupt, and, therefore, not 
entitled to have the dlsbiu'sements incident 
to his proceedings for a discharge paid out 
of the fund. The register certified the mat- 
ter to the court, stating, that, as the entu'e 
claim was for sums disbursed by the bank- 
rupt, (one of a firm,) which were all within 
the provisions of the 47th section, he saw 
no reason for excluding it from the opera- 
tion of that section, especially as the act 
makes no distinction between a voluntary 
and an involuntary bankrupt, as to his right 
to be discharged. 

* [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



Simeon E. Church, for bankrupt. 
Charles H. Smith, for assignee. 

BLATOHFORD, District Judge. The reg- 
ister is correct in his view. 



Case No. 3,888. 

DIBBLEE et al. v. FURNISS et al. 

[4 Blatchf. 262.] ^ 

Circuit Court, S. D. New York. Jan. 11, 1859. 

Federal Courts— Following State Laws — Par- 
ties AS Witnesses. 

Under the 34th section of the judiciary act 
of September 24, 1789 (1 Stat. 92), which pro- 
vides, that "the laws of the several states, ex- 
cept where the constitution, treaties or statutes 
of the United States shall otherwise require or 
provide, shall be regarded as rules of decision, in 
trials at common law, in the courts of the United 
States, in cases where they apply," the law of a 
state allowing a party to a suit to be examined 
as a witness on his own behalf, is a rule of de- 
cision to guide the judgment, and not a rule of 
practice, and must be adopted as a rule in this 
court. 

[Cited in Cravelle v. Minneapolis & St. L. 
Ry. Co., 16 Fed. 436.] 

In tliis case, which was an action at com- 
mon law, on the trial before lIsGERSOLL, 
District Judge, and a jury, one of the de- 
fendants was offered as a witness for the 
defendants [James E. Furniss and others]. 
An objection was made, on the part of the 
plaintifiCs [Henry E. Dibblee and others], to 
the admissibility of the testimony. 

William M. Evaiis, for plaintifts. 
Charles O'Conor, for defendants. 

INGERSOLL, District Judge, referring to 
the case of TVayman v. Southard, 10 "tt'heat. 
[23 U. S.] 1, 24, said that, under the 34tli sec- 
tion of the judiciary act of September 24, 
1789 (1 Stat. 92), which provides that "the 
laws of the several states, except where the 
constitution, treaties or statutes of the United 
States shall otherwise require or provide, 
shall be regarded as rules of decision, in 
trials at common law, in the courts of the 
United States, in cases where they apply," 
he should hold that state laws prescribing 
rules of practice could not be regarded in 
this court, but that the law of New York al- 
lowing parties to be examined as witnesses 
in their own behalf, on ten days' notice of the 
points on which they were to give testimony, 
must be considered to be a rule of decision 
to guide the judgment, and not a rule of prac- 
tice, and must, tlierefore, be adopted as a 
rule in this court He said that he had made 
a like decision in tlie circuit court of the 
United States for the Connecticut district, 
in reference to a statute of Connecticut, 
which was, in substance, the same as the 
statute of New York, except tliat no notice 
of the examination of a party to a suit was 
required to be given, and that such decision 



^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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had been concurred in by Sir. Justice Nelson, i 
He, therefore, allowed the witness to be ex- 
amined on behalf of the defendants. 



Case Ifio. 3,889. 

DIBBLEE V. SHELDON. 

[10 Blatchf. ITS.] ' 

-Circuit Court, D. Connecticut. Sept. 24, 1872. 

Sai-e— False Eepresentatioxs —Affirmance by 
Action* fok Puice. 
Where a vendee purchases goods by means of 
«uch fraudulent representations as entitle the 
vendor to disaffirm the sale and reclaim the 
iroods as his own property, and the vendor, aft- 
er discovering the fraud, voluntarily brings an 
action on the contract of sale and purchase, to 
recover the price, that is, as matter of law, an 
^ifRrmance of the sale, and the vendor cannot 
thereafter set up title, and claim the goods, on 
the ground of the original fraud. 

[In error to the district court of the United 
States for the district of Connecticut 

[Action by William Dibblee against Gad 
JSheldon.] 

Charles E. Perkins, for plaintifE in error. 
Hubbard & Hyde, for defendant in error. 

WOODRUFF, Circuit .Tudge. The single 
-question raised by the bill of exceptions in 
this case is this: Whore a vendee purchases 
goods by the means of such fraudulent repre- 
sentations as entitle the vendor to disaffirm 
the sale and reclaim the goods as- bis own 
property, and such vendor, after discovering 
tlie fraud, voluntarily brings an action on 
tlie contract of sale and purchase, to recover 
the price, is that, as matter of law, an affirm- 
ance of the sale, or may he thereafter set up 
title, and claim the goods, on the ground 
•of the original fraud? On the trial, the 
bringing of such suit was held an affirmance 
of the original sale, and the judge declined 
to submit to the jury to determine the intent 
of the vendor therein, or its effect or opera- 
tion on the rights of tiie parties. 

The defendant in error, who was the plain- 
tifC in the district court is the assignee in 
bankruptcy of A. F. & S. B. Loomis. That 
firm had purchased certain tobacco from one 
Mitchelson, by what, for the purposes of the 
■case in error, must be assumed to have been 
fraudulent representations. The defendant 
gave evidence tending to prove, that, upon 
the discovery of the fraud, and on the 25th 
of November, 1869, Mitchelson went to the 
tobacco house of the purchasers, to try to 
get back his property, and there found the 
tobacco. He there saw John D. Loomis, to 
whom he had been informed the vendees had 
made a pretended sale of the tobacco, and 
who had taken possession thereof, and 
claimed it as his own. He informed the said 
John D. that he wanted to get his tobacco 
back, and offered to give him §100 if he 

* [Reported by Hon Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission,] 
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would give it up to him. John D. refused, 
and Mitchelson "tried all he could to induce 
him to give it up, without success." He 
then enquired of him concerning the time 
when he purchased the tobacco. He then 
employed a brother, Wiuthrop Loomis, to 
use his influence with John to induce him 
to give up the tobacco, but John refused. 
Afterwards, on the 29th of the same month, 
he consulted counsel, and thereupon com- 
menced an action of assumpsit, in the state 
court, against the original vendees of the 
tobacco, the declaration wherein contained 
the common money counts and" counts for 
goods, wares and merchandise sold and de- 
livered. &c., in form, to recover the price 
of the tobacco sold. In the writ issued in 
such suit, the sheriff was directed to attach 
the goods and chattels of the said A. F. & 
S. E. Loomis, and the counsel issuing the 
writ caused the tobacco in question to be 
attached, as the property of the defendants 
in the writ, the original vendees. The writ 
was made returnable, and was returned, to 
the then next December term of the court 

I do not feel called upon to discuss at 
length the question tiius raised. It seems 
to me very plain, that the ruling of the 
judge, at the trial below, was correct The 
original owner, after seeking, in vain, to ob- 
tain the possession of the tobacco, after find- 
ing that there was an adverse claim set up 
by an alleged or pretended purchaser from 
the fraudulent vendees, voluntarily affirmed 
the original contract of sale. He had full 
knowledge of all the facts. He was at lib- 
erty to disaffirm the sale, and, by an action 
of tort to assume to contest the validity of 
John's titie. He was equally at liberty to 
insist upon the contract of sale and claim 
payment from his vendees. With full knowl- 
edge of the fraud, he was as competent to 
affirm the sale, as he would have been to 
make the sale, had all the facts been known 
to him when the sale was made. 

It is claimed, that the question of intent 
should have been submitted to the jury, and 
that they should have been permitted to 
say whether he intended, when he brought 
the suit, to waive his right to reclaim the 
property. But it is, upon undisputed facts, 
no more for them to decide what amounted 
to a voluntary affirmance of a sale, than 
whether an undisputed transaction amount- 
ed to an original transfer of titie. 

I do not think it material to the discussion 
to say, that it does not appear, by the bill of 
exceptions, that the action for the price is 
not still pending. There are no facts in 
evidence here which can prevent a recovery 
of judgment in that suit, for the price, and 
it would be anomalous to hold here, that, 
nevertheless, the titie to the property is in 
the plahitiff therein. That fact I do not 
deem material, because it is tiie fact, that 
the vendor elected his remedy, and acted 
affirmatively upon that election, that de- 
termines the point in issue, and not the ex- 
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tent to which he pushes his election; and I 
am not aware of any sufficient ground for 
saying that he is not concluded until he has 
recovered judgment. It is quite clear, that, 
upon the facts stated in the hill of exceptions, 
the vendees could not successfully claim to 
prevent a judgment on the ground that the 
vendor had rescinded the sale. If not, then 
the facts fail to show such a rescission, but 
show tlie conti-ary. 

The judgment must be affirmed, with 
costs. 



DIBRELT. {BLACKWELL v.). See Case 
No. 1,475. 

DICK (BBALL v.). See Case No. 1,162. 

DICK (CLARK v.). See Case No. 2,818. 



Case Ho. 3,890. 

DICK V. HAMILTON et al. 

[Deady, 322.] ^ ■ 

Circuit Court, D. Oregon. Dec. 2, 1867. 

Eqcity— AxswEU AS EnuENCE— Conveyance BY 
HcsBAND TO Wife — Sepakate Property— Lia- 
bility FOR Hcsbaxd's Debts. 

1. In equity, the general rule is that the 
separate answer of one defendant is not evi 
dence to support the complainant's cause as 
against a co-defendant; and the exceptions to 
this rule appear to be limited to cases where 
tlie defendants stand in such relation to one an- 
other as to render their admissions out of court 
ovidenee against each other. . 

2. Where the wife purchased real property 
with money received from tlie sale of her prop- 
erty, but which had become the husband's by 
virtue of the marriage, and took a conveyance 
to herself: Held, that although this was in ef- 
fect a voluntary conveyance from the husband 
to the wife, it was valid, if the husband was 
solvent at the time, and it was not made with 
intent to defraud subsequent creditors. 

[Cited in U. S. v. Griswold, 8 Fed. 562.] 

3. It is not LO be presumed that a creditor of 
the husband's, trusted him upon the faith of 
property, which, although occupied by him 
in conjunction with his wife, appeared from the 
registry of deeds to have been at the time the 
property of the wife. 

4. A subsequent creditor has no claim on the 
property of the wife for money expended there- 
on, unless it appear that it was so expended 
with intent to defraud such creditor. 

5. A conveyance of real property to the wife 
by a third person in consideration of a release 
of a right of dower by the former in certain 
other property, is a conveyance upon a consid- 
eration moving from the wife, and valid as 
against the existing or subsequent creditors of 
the husband. 

6. Where an insolvent husband lived with his 
family in the house of his wife, and during the 
time made repairs thereon, so as to keep it 
liabitable: Held, that the property was not lia- 
ble to the creditors of the husband for the value 
of such repairs, 

7. At common law a married woman is in- 
capable of contracting a personal obligation, and 
therefore a conveyance of real property to one 
in consideration of her promissory note for the 
purchase money, is in effect a gift to her. 

^ [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



8. Where real property is conveyed to the 
wife, to hold the same free from the control 
of her husband and for her own separate use, it 
becomes, by force of the terms of the convey- 
ance, her separate property, and the husband 
as such has no right in or to it. 

[Cited in TJ. S. v. Griswold, 8 Fed. 569.] 

9. A conveyance to the wife, the husband hi- 
ing insolvent, in consideration of a promissory 
note signed by the husband and wife and se- 
cured by a mortgage on the separate property of 
the latter, ought, unless the contrary is shown, 
to be presumed to have been made upon the 
faith of such security. 

This was a suit by a creditor of Alexander 
Hamilton and Thomas, his son, to subject 
certain real property situate in the city of 
Portland, and held by the wife of said Alex- 
ander, to the payment of his debts upon the 
ground that it had been acquired with his 
means and credit, and tlie conveyance 
taken to the wife with intent to defraud 
creditors. The defendant, Christina Hamil- 
ton, answered the bill, but said Alexander 
and Thomas did not, and as against them 
the bill was taken for confessed. 

The court found the material facts of the 
case to be as follows: 

I. That the defendants, Alexander Ham- 
ilton and Christina Hamilton, were inter- 
married in the year 1853, at Portland, Ore- 
gon, and that the relation of husband and 
wife has ever since subsisted between them. 

II. That prior to the marriage of the de- 
fendants as aforesaid, Christina Hamilton 
inherited from her mother, a piece or par- 
cel of real property situated in tlie state of 
Missouri, and that in July, lSo7, she sold 
and conveyed the same to her brother, Asa 
Chandler, for the sum of one thousand dol- 
lars; and that she received from her said 
brother at the said time, the additional sum 
of two hundred dollars, in payment for the 
prior use and occupation, by said Chandler, 
of said real property. 

III. That on February 13, 1858, in consid- 
eration of the sum of five hundred dollars, 
paid by Christina Hamilton, to Daniel H.. 
Lownsdale, the latter conveyed to the for- 
mer, the real property described in the com- 
plaint as block 250, to have and to hold the 
same to her and the heirs of herself by the 
defendant, Alexander Hamilton, forever. 

IV. That the defendant, Christina Hamil- 
ton, since her marriage aforesaid, has not 
received fi-om any source or person, other 
than her husband, anj' money or property, 
except the sum of $1,200 as aforesaid. 

V. That during the spring of 1858, Alex-^ 
ander Hamilton purchased the real property 
described in the pleadings as blocks 251 and 
252, and lots 3, 4, 5, and 6, in block 253, and 
that of the money expended in making such 
purchase he obtained $700 of his wife— the 
same being a part of the §1,200 paid her by 
her brother; and that during the summer of 
the same year, Alexander Hamilton had 
these blocks cleared, and a dwelling house 
built upon the lots in block 253, at a cost of 
about $1,900. 
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VI. Tliat in the spring of 185S, Alexander 
Hamilton was solvent, and so continued un- 
til the spring of 1859, when from causes not 
foreseen or contemplated by him, he hecame 
insolvent and still remains so. 

YII. That on January 14, 18G2, bloclis 251 
and 252, and lots 3, 4, 5 and 6 aforesaid, 
were sold on execution to satisfy a decree 
of the circuit court of Multnomah county, 
foreclosing a mortgage thereon, executed by 
Alexander Hamilton to one "William A. Ab- 
bott; and that said Abbott was the pur- 
chaser at such sale, and afterwards convey- 
ed said property to Thomas Robertson. 

VIII. That Christina Hamilton was not a 
party to the mortgage aforesaid, and, not- 
withstanding the sale and foreclosure afore- 
said, had a contingent right to dower in the 
property conveyed to Robertson as aforesaid; 
and that afterwards, on August 9, 1864, in 
consideration of the release of such right of 
dower, in said blocks 251 and 252, by Chris- 
tina Hamilton to Robertson, the latter and 
wife conveyed to the former, and to her heirs 
■of her body by her then husband, lot 4 afore- 
said, to have and to hold to her said heirs 
aforesaid, to her and their own separate use, 
benefit and behoof forever, free from all con- 
trol of her husband. 

IX. That on the day of August aforesaid, 
Robertson and wife, for the consideration of 
■§700 paid by Moses H. Young, conveyed to 
said Young lots 3, 5 and 6 aforesaid; and this 
purchase and conveyance was made and re- 
<;eived by said Young at the request of Chris- 
tina Hamilton and upon the agreement be- 
tween said Christina and Young, that the 
latter would sell and convey to Uie former 
said lots for a like consideration— to which 
effect said Young executed his bond to said 
Christina. 

X. That on September 5. 1805. said Young 
and wife, in consideration of the promis- 
sory note of Christina Hamilton for the sum 
of $700, conveyed said lots 3. 5 and 6, to said 
Christina and her heirs of her body by her 
then husband, to have and to hold to her 
said heirs aforesaid, to her and their own 
separate use, benefit and behoof forever, free 
from all control of her husband. 

XI. That the dwelling house aforesa'd, 
is located in the greater part upon lot 4 of 
said lots, and has been occupied since its 
erection continuously by the defendant, 
Alexander Hamilton and his family, as a 
dwelling place. 

XH. That the property aforesaid was a 
part of the donation claim of Kancy Lowns- 
dale, deceased, the wife of Daniel H. Lowns- 
dale aforesaid, and that in a suit by certain 
of the heh's of said Nancy, against Christina 
and Alexander Hamilton and others, for par- 
tition of said claim, the circuit court for the 
county of Multnomah, on August 12, 1865, 
among other things, adjudged and decreed 
that said heirs, for and on account of the in- 
equality in quantity and value of the parti- 
tion then made of the lands of their ances- 



tress, should have and hold alien upon block 
250 for the sum of $1,423.91, and §103.37, 
costs and expenses of the suit, and upon lots 
3, 4, 5 and 6 aforesaid, for the sum of" 
§911.96. 

Xin. Tliat on September 16, 1865, Chris- 
tina Hamilton borrowed 5700 to pay the 
note aforesaid, given by her to Moses 
Young, and that with the money so bor- 
rowed she paid §550 on said note to Young, 
and that the remainder thereof is still un- 
paid; and that the §700 aforesaid was bor-» 
rowed of James Catlin upon a promissoiy 
note signed by said Christina and Alexan- 
der Hamilton, and secured by a mortgage ex- 
ecuted by each of them upon lots 3, 4, 5 and 
6 in block 250 aforesaid, which note and 
mortgage still remain unpaid and in force. 

XIV. That on February 16, 1866, Chris- 
tina Hamilton borrowed of Friiuces Young, 
wife of Moses Young aforesaid, a sum suf- 
ficient to satisfy and discharge the Hen 
aforesaid upon- block 250, in favor of the 
heirs of the said Kancy Lownsdale; and 
that said sum was borrowed upon a promis- 
sory note, signed by said Christina and 
Alexander Hamilton, and secured by a 
mortgage executed by each of them upon 
block 250 aforesaid; and that said note and 
mortgage still remain unpaid and in force, 
except as to the sura of §109, which has been 
paid by Ciiristina Hamilton; and that with 
the money so borrowed, said lien was then 
satisfied and discharged; and that the lien 
aforesaid, in favor of the heirs aforesaid, 
upon the said lots 3, 4, 5 and 6, still remains 
wholly unsatisfied and in force. 

XV. That during the years 1858, 1859, 
1860 and 1862, Alexander Hamilton expend- 
ed in improvement upon block 250 the sum 
of §600, about §400 of which sum was ex- 
pended prior to and dm*ing the spring of 
1859; and that during the summer and fall 
of 1804, and after the conveyance thereof to 
Cljiristina Hamilton, said Alexander ex- 
pended upon lots 3, 4, 5 and 6 the sum of 
§277, as follows: §247. upon the dwelling- 
house aforesaid, situate thereon, and in 
fencing the same, §30. 

XVT. That since tlie coininoaceinont of this 
suit, .1. M. Starr, in pursuance of a judgment 
ofNthis court, given in an action therefor 
against Alexander Hamilton, has recovered 
the possession of block 250 aforesaid, for the 
life of the said Alexander Hamilton. 

XVn. That the complainant and James 
Vantine, on and before January 9, 1867, 
were doing business in San Francisco, Cali- 
fornia, imder the firm name of James Van- 
tine & Co.; and that said firm on said day 
of January recovered judgment in this court 
against the defendants, Alexander and 
Thomas Hamilton, for the sum of §2,306.44, 
and §63.52 costs and disbursements; and 
that on February 2, 1867, execution issued 
out of this court to enforce said judgment, 
which execution was duly returned wholly: 
imsatisfied; and that said judgment was 
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given as aforesaid, in an action upon an ac- 
count for goods, wares and merchandise pur- 
chased of said James Vantine & Co. by said 
Alexander and Thomas Hamilton, between 
September 4, 1863, and May 27, 1864; and 
that before the commencement of this suit 
said James Vantine was deceased, and the 
complainant, David Dick, was thereafter and 
now is the sole surviving partner of the firm 
aforesaid. 

J. H. Page & W. W. Reed, for complainant 
' W. Lair Hill, for defendant, Christina Ham- 
ilton. 

DEADY, District Judge. The defendants, 
Alexander and Thomas Hamilton, have not 
answered, and as against them the complaint 
is taken for confessed. Counsel for the com- 
plainant maintained tliat the default of these 
defendants, and the consequent admission by 
them of the facts stated in the complaint, is 
to be taken as evidence against their co-de- 
fendant, Christina Hamilton. But, in my 
jud.i;uient, the rule of law is otherwise; and 
consequently, in arriving at the foregoing 
conclusions of fact, as between the complain- 
ant and Christina Hamilton, I have disre- 
garded tlie default of these defendants. The 
admission of these defendants, arising from 
their failure to answer, cannot in any view of 
the question have a more favorable effect for 
the complainant than if such defendants had 
answered and affirmatively admitted the 
ti'uth of the complaint. The general rule 
seems well established, that the separate an- 
swer of one defendant is not evidence to sus- 
tain the complainant's case against a co-de- 
fendant. The exceptions to this rule are not 
uniformly defined in the authorities. But 
the cmrent of tliem appears to limit the ex- 
ceptions to cases where defendants stand in 
such a relation to each other that the admis- 
sion of each, if not under oath, would be evi- 
dence against the others, as in the case of 
several defendants standing in the relation 
of copartners, or as having a joint interest 
in the subject matter of litigation. Christie 
V. Bishop, 1 Barb. Ch. 105; Leeds v. Marine 
Ins. Co., 2 Wheat. [15 U. S.] 380; Chapin v. 
Coleman, 11 Piclc. 331, 1 Greenl, Ev. § 178. 
It seems, also, that the exceptions include 
the case where one defendant succeeds to 
the rights of another, or claims tlu'ough an- 
other, pending the litigation. Osborn v. 
Bank of the United States, 9 Wheat [22 U. 
S.] 738; Cowen & Hill's Notes, 648, 6o0. 
This case does not come within any of these 
exceptions. Even admitting then (which is 
not clear) that the silence of these defend- 
ants is equivalent, as to their co-defendant, 
to an answer affirmatively admitting the 
trath of the facts stated in the complaint 
still such admission is not evidence against 
Christina Hamilton. 

The complainant alleges in his complaint 
that the various conveyances by which 
Christina Hamilton was invested with the 
legal title to block 250 and lots 3, 4, 5 and 6 



in block 253, were in fact procured by the 
husband and upon his money and credit, for 
the purpose of defrauding his creditors. Th& 
answer of Christina Hamilton denies these 
allegations of the complaint The legal ef- 
fect of the transactions in question and the 
intent with which they were procm-ed and 
done must be controlled and determined by 
; the law arising upon the facts found. The 
; $1,200 which the wife received from the sale 
J and use of her land in Missom-i, by opera- 
i tion of law, became the property of the hus- 
band, as soon as she received it The pro- 
vision in the state constitution (article 15, 
§ 5) concerning the property of married 
women, does not apply, as the constitution 
did not go into force imtil February 14, 1859, 
nearly two years after the receipt of the 
money by the wife. This being the case, the 
purchase hj the wife of block 250 with $500 
of that money, was in contemplation of law 
a pm-chase by the husband for her benefit. 
The circumstances under which this money 
was obtained by the husband may disclose 
an adequate and proper motive for the con- 
veyance to the wife, but they fail to show 
that the consideration in point of law moved 
from her. It is a post nuptial settlement— 
the consideration moving from the husband 
and the conveyance being made to the wife, 
and, as to the ci'editors of the former, is to 
be considered as a voluntary conveyance from 
the husband to the wife. Sexton v. Wheaton, 
8 Wheat. [21 U. S.] 241. As between the lat- 
ter, there are no circumstances shown upon 
which the law woifid imply that the wife 
took the legal estate in ti'ust for the hus- 
band. Upon the facts proved, the convey- 
ance must be considered as an absolute gift 
from the latter to the former. The husband 
being free from debt at the date of the con- 
veyance, it must be sustained, unless made 
with intent to defraud subsequent creditors, 
like the complainant 2 Kent, Comm. 173; 
Eeade v, Levingston, 3 Johns. Ch. 481. The 
statute of frauds of this state in favor of 
creditors (Code Or. 656) is substantially a 
copy of St 13 Eliz. c. 5. The English and 
American decisions made upon this statute, 
all hold that a voluntary conveyance to a 
wife or child by a husband or father, not in- 
debted at the time, is valid as against sub- 
sequent creditors, unless it affirmatively ap- 
pears that it was made with intent to de- 
fraud and deceive them. There is nothing 
in the facts of this case to warrant the con- 
clusion that this conveyance was made with 
intent to deceive and defraud subsequent 
creditors, unless it be that the grantor subse- 
quently became insolvent In some of the- 
English cases it has been held that subse- 
quent insolvency of the grantor is sufflciont 
to warrant the conclusion that the convey- 
ance was made with a view to such insol- 
vency, and therefore with intent to defraud 
and deceive. But in these cases the insol- 
vency occurred soon after the execution of the 
deed— it appeared to have been contemplated 
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by the grantor at the time, and it is to be 
supposed, as was the custom then in Eng- 
land, that the conveyance was secret— not 
put upon record— and that therefore the sub- 
sequent creditors acting upon the unchanged 
and visible possession of the grantor, were 
misled and deceived into crediting him upon 
false appearances. 

In this case it is shown that the grantor 
did not contemplate insolvency at the time 
of the conveyance to the wife, and that he 
did not even contemplate engaging in the 
mercantile partnership which caused his in- 
solvency for nearly a year afterwards. A. 
fair and reasonable motive is shown for the 
conveyance— the investment by the husband 
of a part of the money which he had re- 
ceived from his wife, for her benefit In ad- 
dition, the conveyance was put upon record 
within six days after its execution. This is 
an important fact, and in my judgment suf- 
ficient in itself to show that the same was 
not made to defraud and deceive subsequent 
creditors. In Sexton v. Wheaton, 8 Wheat. 
[21 U. S.] 251, the supreme court, in con- . 
trasting the circumstances of that case with 
those of Stephens v. Olive, 2 Brown, Ch. 90, 
say— "The reasons why they" (these cu'cum- 
stances) "should not be considered in this 
case as indicating fraud, were stronger than 
in England. In this Disti-ict" (of Columbia), 
"every deed must be recorded in &. place pre- 
scribed by law. All titles of land are placed 
upon the record. The person who trusts an- 
other upon the faith of his real property, 
knows where he may apply to ascertain the 
nature of the title held by the person to 
whom he is about to give a-edit. In this 
case, the title never was in Jos. Wheaton. 
His creditors, therefore, never had a right 
to trust him on the faith of this house and 
lot" So in the case under consideration. 
The title to block 250 was never in the hus- 
band, and prior to the conveyance of it to 
the wife, the husband was never in the pos- 
session or control of it Since February 19, 
1858, the records of tlie county have shown 
that the title was in the wife. Under tliese 
circumstances it would be preposterous to 
presume that Vantine & Co. trusted the hus- 
band in 1863-4 upon the faith of this prop- 
erty, and there is as little reason for con- 
cluding that the husband procm'ed the con- 
veyance to be made and put upon record 
with the intent to defraud or deceive his 
subsequent creditors. If the husband had 
gone into the possession of the property, and 
kept the conveyance to his wife a secret 
there might be good reason, in the absence 
of explanatory circumstances, for regarding 
the transaction as a fraudulent conti-ivance, 
intended to give him a fictitious credit with 
the world. But as it is, the means employed 
were inadequate to such an end, and it ought 
not to be presumed that they were intended 
to accomplish it 

In Sexton v. Wheaton, already quoted, the 
com't in speaking of a voluntary conveyance, 



says: "A man who makes such a convey- 
ance, necessarily impah-s his credit and, if 
openly done, wai*ns those with whom he 
deals not to ti*ust him too far; but this is 
not fi'aud." That case and this are very 
similar in all their important particulars. In 
some respects the objections to the validity 
of the conveyance were stronger than in this 
case. The court decided that the convey- 
ance to the wife was not fraudulent as lo 
subsequent creditors. The opinion of the 
com't was delivered by Marshall, Ch. J., and 
in the course of it he examines and con- 
strues all the leading English cases on the 
subject It will be foxmd to sustain the 
validity of this conveyance upon every point 
on which it is questioned. The complainant 
also seeks to charge this block 250, with the 
value of the improvements made upon it bj 
the husband. The amount expended by the 
husband upon the propa-ty is $600. Two 
thirds of this sum was expended before the 
husband became insolvent and all of it be- 
fore he became indebted to Vantine & Co. 
Whatever might be the right of a creditor, who 
was such at the time the improvements were 
made, subsequent creditors can have no claim 
on the property on that account, unless it ap- 
pears that this money was thus bestowed 
upon the wife, with intent to defraud and 
deceive such creditors. For the reasons al- 
ready given when considering the validity 
of the conveyance of this property, there can 
be no presumption that this money was be- 
stowed upon the wife with any such inten- 
tion or end in view. It was done openly. 
The money was expended for improvements 
upon property, the title to which was on 
record as that of the wife's. There is as 
little reason for supposing or presuming that 
Vantine & Go. trusted the husband upon the 
faith of these improvements on block 250, as 
that they trusted him upon the faith of the 
property itself. At the date of the convey- 
ance of block 250 to the wife, the effect of 
marriage upon the property of the wife was* 
regulated and prescribed by the rules of the 
common law. The conveyance by its terms 
does not exclude the property from the mar- 
ital rights of the husband. The husband 
then took an estate for his life in the prom- 
ises. Starrv.Hamilton [Case No. 13,314]. The 
improvements placed upon the property were 
only temporary in their character, and prima- 
rily calculated to promote the use and enjoy- 
ment of the premises by the tenant for life. 
The ownership and possession of this life es- 
tate of the husband's, together with the use 
and enjoyment of these improvements, have, 
by virtue of a judgment of this court, already 
passed to a prior creditor of the husband's. 
The only interest of the wife in block 250, is 
the estate in remainder, after the determina- 
tion of the particular estate for the life of 
the husband. In my judgment this estate 
of the wife's, ought not nor cannot, bo 
charged with the value of these temporary 
improvements, even in- favor of creditors 
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whose debts existed at the time they were 
made. But, however this may be, their 
value, as an incident of the husband's life 
estate in the land, has already been appro- 
priated to the payment of his debts, and is 
therefore beyond the reach of tlie present 
creditor. This disposes of the case of com- 
plainant, so far as block 250 is concerned, 
except as to the interest therein, purchased 
from the Lownsdale heirs, which will here- 
after be considered. As to the lots in block 
253, the cii-cumstances of the case are differ- 
ent At the date of tne convej'ance of these 
to the wife, the husband was actually ana 
notoriously insolvent, and Vantine & Co. 
were among^ his existing creditors. Although 
notwithstanding these circumstances, these 
conveyances may be valid, yet they are sufB- 
cient to excite suspicions of fraudulent con- 
ti-ivances, which will induce a com-t to scru- 
tinize the motives and conduct of the parties 
closely and with more or less disti'ust. The 
pm-chase and conveyance of lot 4 will be first 
considered. This was not a conveyance from 
the husband to the wife, either directly or 
by procm-ement of the former." It was a 
pm-chase in point of fact by the wife. At 
common law a wife could piu-chase an estate 
in fee, even without her husband's consent 
(2 Kent Comm. 150), and her power in this 
ttspoct is not qualified by any statute of this 
state. The consideration for the conveyance 
moved directly from the wife, and the pur. 
chase in no way diminished the husband's 
rosomrces or hindered or delayed his credit- 
ors in the recovery of their debts. The con- 
sideration was the release by the wife of her 
.contingent interest— potential right to dower 
—in blocks 251 and 252, before then sold on 
execution against the husband. Time, the 
husband joined in the instrument releasing 
this interest in tliese blocks, but that was 
rendered necessary by our statute. 

I have examined this question with care, 
and am now satisfied, that the expressions 
upon this subject in the opinion in Starr v. 
Hamilton [supra], decided in this court are 
erroneous. For the purpose of that case, the 
conclusion then reached — that the husband 
had no interest in the property— was correct; 
but the remark that the property was a gift 
from the husband, because the release of 
dower was a consideration moving from him, 
was undoubtedly a mistake. On the contra- 
ry, I am now satisfied that it must be held 
to be a valuable consideration moving direct- 
ly from the wife. It was sufficient in law to 
support a conveyance of property equivalent 
in value, directly from the husband to the 
wife, even against existing creditors of the 
former. For still stronger reasons it is suf- 
ficient consideration to support a conveyance 
to the wife from a stranger. BuUard v. 
Briggs, 7 Pick. 533; Peirce v. Thompson, 17 
Pick. 394; Needham v. Sanger, Id. 509; Cord, 
Mar. Worn. § 31 et seq.; 3 Kent. Comm. 147. 
According to the facts found this release of 
dower was the only consideration for the con- 
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veyance, and the evidence in the case does 
not fm-nish a pax-ticle of proof to the conti-ary. 
This right was in no way subject to the eon- 
ti'ol of the husband, or liable for his debts. 
Bullard v. Briggs, supra, was a case of con- 
veyance by the husband to the wife, in con- 
sideration of the latter's release of right to 
dower. The conveyance was attempted to 
be impeached by existing creditors. The 
court sustained the conveyance, and in con- 
clusion said— "^Ve are quite satisfied with this 
principle of law, and are glad to find that it 
rests on authority as well as reason; for un- 
der the resti'ictions mentioned, creditors can- 
not be injm-ed; the husband's estate, to which 
they may look, not having been impaired sub- 
stantially by such arrangements. Whenever 
it shall appear, that such settlements are but 
pretexts to secm-e a beneficial property to the 
husband, or wife or children, the law will lay 
bai-e the transaction and defeat the contriv- 
ance, however ingeniously it may have been 
devised." But this transaction, being a eon- 
vo.^auce from a stranger to the wife for a 
valuable consideration, moving from the wife, 
in which the husband had no interest or right, 
there can be no possible gi-ound for presum- 
ing or suspecting that it was a mere pretext 
or contrivance to secure a beneficial property 
to the husband or any one else, to the preju- 
dice or hindi-ance of his creditors. In truth, 
as has be<?n already remarked, the pm-chase 
in no way diminished the husband's estate or 
hindered or delayed his creditors in the re- 
covery of their debts, and therefore it could 
not have been made with any such intention. 
The husband had no interest in the property 
conveyed or the consideration given for it, 
and his creditors might as well seek to sub- 
ject the dow«r of tlie wife to the payment of 
his debts as lot 4. Indeed, a gift of this lot 
from the grantors— Robertson and wife— to 
Christina Hamilton, might as well be consid- 
ered a contrivance to defraud the creditors of 
Alexander Hamilton, as the conveyance in 
question. The expenditure made by the hus- 
band in repairing the dwelling house on this 
lot, and in fencing it in conjunction with 3, 

5 and 6, will now be considered. The com- 
plainant maintains that this expenditure was 
in fact a gift to tlie wife by the husband, with 
intent to defraud existing creditors. The mat- 
ter transpired in 1SG4, and as tlie husband 
was then insolvent and indebted to Vantine 

6 Co., the law presumes that a gift to the 
wife is fraudulent as against such creditors. 

An insolvent husband ought not to be al- 
lowed to put his property beyond the reach of 
his creditors, by investing it in improvements 
upon his wife's estate. But it is the duty of 
the husband to maintain his family. AVhen 
an insolvent husband lives with his family 
on the property of tlio wife, it seems just and 
reasonable that he should be allowed, not- 
withstanding Tiis ci-editors, to keep the same 
habitable and in repair. Within reasonable 
limits, this ought to be regarded as a neces- 
sary and proper means of peilorminjr his oi>* 
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ligations to support liis wife and family. 15 B. 
Mon. 82. I admit that there is both tempta- 
tion and opportunity here to practice fraud 
upon creditors, and that whenever it appears, 
-or tliere is reasonable ground for presuming 
that expenditm-es have been made by the 
husband upon the wife's estate, beyond what 
is absolutely necessary and proper for the 
shelter and maintenance of the family, that 
the expenditure ougnt to be considered a gift 
to the wife in fraud of the rights of creditors. 
What will amount- to such a gift and what 
■will not, is difficult to determine beforehand. 
Each case must rest upon its peculiar circum- 
stances. Under the most rigid rule, 1 do not 
think that this expenditure can be regarded 
3n the light of a gift to the wife. Between 
the time of the purchase of this property by 
the wife and the commencement of this suit, 
jnore than two years had elapsed, durmg 
which time the husband and family lived in 
the house. The husband had no other house 
to shelter his family in If he had rented 
•one, however humble, the expense would have 
■exceeded in amount this expenditure. Yet 
he could have paid such rent from his earn- 
ings or from any means within his control, 
-and when paid, the money would have been 
beyond the reach of his creditors. Durmg 
these two years the house was plastered at a 
•cost of $220. Two hundred dollars of this 
Jimoimt was a stale debt due the husband 
from a third person, and $20 was paid in 
<;ash by the wife. This, I suppose, was her 
jpersonal earnings— the testimony says that it 
was paid by her— but, of course, in law, it 
was the money of the husband. Twenty- 
seven dollars was expended in raising the 
house and putting blocks imder it. The house 
was built by the husband in ISoS, when the 
property was his, and appears to have been 
In an imfinishe'd condition. These repairs 
-and additions seem to have been necessary to 
make it tenantable and preserve it from de- 
■cay. Thu'ty dollars was expended for ma- 
terial for fencing, and the fence was built -by 
the husband. A creditor cannot compel his 
■debtor to labor, although in certain cases he 
ma3', reach the wages of the latter: but when 
no wages are earned— as "where the labor is 
given gratuitously— the debtor acquires noth- 
ing and cannot be said to dispose of his prop- 
•erty with intent to defraud his creditors. 
Though an insolvent husband cannot give 
property to his wife, he may give her his per- 
sonal services, and her estate will not be 
made chargeable to his creditors. 11 Ala. 
-3S6. Under all the circumstances. 1 am satis- 
fied that this expenditm*e should not be re- 
garded as a gift to the wife, but as a legiti- 
mate expense incurred by the husband in pur- 
-suance of his duty and obligation to support 
-Ms wife and family. 

In considering the matter of these expen- 
ditures, I have not included the item for 
painting the house. The testimony dOes not 
state what the painting cost, but liat it was 
'done by the tenant of a small house on the 
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premises for rent. As will appear hereafter, 
this being the separate property of the wife, 
the proceeds of it— the rents and profits— aire 
also her separate estate. The payment for 
this work, then, whatever it amounted to, 
was made by the wife from her separate 
property, and not by the husband in fraud of 
his creditors. 

The pm'chase of lots 4, 5 and 6 in blodc 
253, will next be considered. The apparent 
motive for this transaction will be best shown 
hy a brief statement of the particular cir- 
cumstances which appear to have induced it. 
These lots and lot 4, f ornled the half of block 
253, originally purchased by the husband in 
1858, in conjunction with blocks 251 and 252, 
in part, with the $700 derived from the prop- 
erty of the wife. On January 14, 1862, all 
the property was sold on execution, to Ab- 
bott to satisfy a debt of the husband's. The 
dwelling house on the half of block 253, had 
been erected by the husband before his fail- 
ure, and occupied by the family as a home. 
The family were still on the premises, when 
the property, less the contingent interest of 
the wife, her inchoate right to dower, was 
sold on execution to Abbott. In August, 1S64, 
ihe family stiU being on the premises, and 
Abbott having conveyed to Robertson, the 
wife and the latter commenced negotiations 
for her releasee of dower on blocks 251 and 
252. Robei-tson offered to convey lot 4 for the 
desired release. The dwelling house or out- 
buildings being partly on some of the lots 
other than 4, and the whole constituting as it 
were the family home, the wife conceived the 
'idea of purchasing lots 3, 5 and 6 also. Be- 
ing then imable to pay for them, she arranged 
with Young to pm*chase tiiese lots for her 
as stated in the finding of the facts. This 
arrangement being accomplished, the wife ac- 
cepted Robertson's offer— released her right to 
dower in blocks 251 and 252— and received 
a conveyance to her own use of lot 4. At the 
same time Robertson conveyed lots 3, 5 and 
G to Young for the consideration received 
from the latter of $700. 

The conveyance by Young and wife to 
Christina Hamilton of lots 4, 5 and 6 on Sep- 
tember 5, 1865, to the exclusive u'?e of the 
latter, was neither in form or law a convey- 
ance from the husband, and therefore cannot 
be considered as made with intent to de- 
fraud or deceive his creditors. The husband 
had no interest in the property, nor did the 
consideration for the conveyance move from 
him du'ectly or indirectl3\ The consideration 
was the promissory note of the wife. So far 
as this consideration is concerned, the con- 
veyance amounts to a gift from Young to 
the wife, because the wife in law is incapa- 
ble of binding hei-self personally, and there- 
fore this promissory note was invalid and 
without value. Her disability during cover- 
ture prevails in this state as at common law. 
In the El Refugio Case [Case No. 4,423], re- 
cently decided in the United States circuit 
court for the district of California, before 
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Mr. Justice Field, this subject was examined 
at length. The conclusion of the court In 
that case was tlxat: "Except in cei'tain spe- 
cial cases, to which we will presently refer, 
a maiTied woman is incapable of contract- 
ing a personal obligation. Her disability aris- 
ing from her coverture, prevails in all its 
force in this state, as at common law. By 
no form of acknowledgment or mode of exe- 
cution can this disability be overcome. Her 
signature will not impart validity to the con- 
tract; nor will her uniting in its execution 
with her husband render it more than his 
personal obligation." But $550 of the note 
was paid to Young on September 16, 1865. 
The facts show that this was uone by means 
of money borrowed on the joint note of Ham- 
ilton and wife, secured by their joint mort- 
gage on the half of block 250. Of comrse 
this note to Gatlin, so far as the wife is con- 
cerned, is a nullity. The note is nothing 
more than the personal obligation of the hus- 
band. The husband being insolvent at the 
time, the transaction mnst be scrutinized 
closely, so as to prevent him from sticcess ful- 
ly using his wife as an agent to pm'chase 
property with his means or credit, to hold 
in fraud of his creditors. Credit, which is the 
life of a commercial community, can only be 
maintained by rigidly subjecting the prop- 
erty of the debtor to the payment of his 
debts. It cannot be supposed that Young in- 
tended to make a gift of this property to the 
wife, and although he took an invalid promise 
as a consideration for the conveyance, it must 
be presumed that it was tlie intention and 
expectation of the parties that it should be 
paid notwithstanding. The payment of ?550 
to Young, leaving out of sight the mortgage 
for the present, was made with money bor- 
rowed on the note of the husband. This 
must be treated as the money of the hus- 
band, and if so, the consideration of the con- 
veyance from Young to the wife, moved from 
tlio husband. This being so, in contempla- 
tion of law, the conveyance was a voluntary 
one from the husband to the wife, and thei-e- 
Core void as against the complainant, an ex- 
isting creditor. But this is not all. The pur- 
chase money obtained from Catlin was not 
borrowed on tlie personal obligation of the 
husband alone. Tlie note was secirred by a 
mortgage on the property of the husband and 
wife in the half of block 250. The wife, in 
conjunction with her husband, was author- 
ized to execute the mortgage to secm"e the 
payment of the note, considered as the note 
of the husband alone. As the husband was 
then insolvent, and still remains so, the pre- 
sumption is that the money was in fact ob- 
tained on the security of the mortgage. And, 
as it appears that the note is not yet paid, it 
may be safely assumed that the property 
will be ultimately subjected to sale for its 
payment Now, if it shall result that the 
wife's property in the half of block 250 shall 
be subjected to the payment of the note to 
Catlin, then the pm-chase money paid to 



Young would move from her. This being so, 
the conveyance would not be in fraud of her 
husband's creditors, and would be valid. At 
tlie date of the mortgage the husband had 
only a life estate in block 250, and it appears 
tliat this has since been taken on execution 
and sold to satisfy other debts of his. If 
the lien of the judgment on which tlie sale 
took place is older than the mortgage to 
Catlin, the latter would only affect the estate 
in remainder of the wife, and then it would 
be certain that her property must be taken to 
satisfy the note. But whidh. is the elder does 
not appeal'. But it does appear that there 
are judgments against the husband, given be- 
fore 1861, and still unsatisfied, to the amount 
of §6,525, besides the acaniing interest there- 
on. There is no direct proof of the present 
value of this life estate of the husband's,, 
but from all the cu'cumstances shown, con- 
cerning the location, condition, and fii-st cost 
of the block, it is apparent that it is not near 
sufficient to pay the husband's debts, whicli 
are now a lien upon it, and were so prior to 
tlie execution of this mortgage. Upon this 
matter, of com"se, I speak as to probabilities^ 
as the proof does not enable me to spealv 
with certainty. 

Under these circumstances, to assume that 
the consideration for the conveyance of lots 
3, 5 and 6, came from the husband, and that 
therefore the conveyance is fraudulent as 
against creditors, might work great injustice- 
to the wife, for the strong probability is that 
the note to Catlin will be paid out of her es- 
tate in block 250. Indeed it does not appear 
whether that estate is sufficient for that pur- 
pose, but it probably is. But if it should' 
prove insufficient for that purpose, the wife 
is not personally liable, and the property 
which she pledged by the mortgage being 
exhausted, the remainder of the debt would 
hold good against the husband and upon his 
personal obligation. And then, in that event 
and to that extent, he must be deemed to 
have fm'nished the consideration of the con- 
veyance to the wife from Young— that is, so- 
much of the money would prove to have been 
borrowed upon his personal credit and obli- 
gation, and therefore a proportional interest 
in the property pm-chased would be subject 
to the claims of existing creditors. If, as a 
matter of fact, it was apparent upon the 
proof, that the purchase of lots 3, 5 and 6, 
and the loan of the pm'chase money from 
Oatlin, were the act of the husband, and tliat 
the wife only acted in the premises as his 
secm-ity, it might be proper to treat her ac- 
cordingly, and decree the sale of these lots 
at once, and after paying the wife .^700 with 
interest, for which her property is pledged, 
to apply the remainder of the proceeds to the 
debt of the complainant. But the proof 
shows, whatever may have been the motives 
of the parties, that the piu'chase in the first 
instance was made by the wife, and that the 
subsequent loan .of the purchase money was 
in fact obtained by her, and that the hus- 
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band joined in the note and mortgage thereof, 
iDecause his concurrence in the act was deem- 
ed necessaiT by the party making the loan. 
True, these facts do not modify the legal ef- 
fect of the transaction. In law, the note and 
mortgage is the act of the husband, while by 
the mortgage the wife only pledges her prop- 
erty as a security for the debt of the other. 
But I think these facts fm-nish substantial 
and controlling reasons why a court of equity 
should so deal with the subject, as to pro- 
vide if possible that the wife may realize the 
benefit of her scheme to secure to herself the 
home of the family, and also to give her the 
benefit of the increase in value, if any, of the 
property, since the time of its purchase. If 
the sale of her estate in block 250 wiU do 
this, it may be so applied without injustice 
to any one, and much probable benefit to 
her. At least she should have the option. Be- 
sides it is evident that the wife had the same 
right to dower in these lots as in blocks 251 
and 252. This right was not released to 
Robertson in the purchase of lot 4, and in 
the arrangement between the parties, which 
resulted in Young's purchasing these lots for 
her from the former, the value of this con- 
tingent interest of the wife's must have 
been taken into consideration. It is fair to 
presume that it was a part of the consider- 
ation. If these lots were now sold for the 
benefit of the husband's creditors, the sale 
would be subject to such right of dower, 
with which the wife has never parted. The 
payment of $1,500 in discharge of the lien 
upon block 250, must be considered as a 
pm'chase of the interest ot the heirs of Nan- 
cy Lownsdale in the premises. The pro- 
ceedings and decree in the partition suit 
are very cursorily stated in the complaint, 
but takuig the allegations on that sub- 
ject in connection with the law relating to 
the partition of real property, and it is ap- 
parent that these heirs were tenants in com- 
mon with Clurlstina Hamilton in block 250, 
and that the decree was based upon the fact 
that their interest in the premises was deem- 
ed to be worth $1,500, and that the property 
should be charged with the payment of that 
sum, instead of being divided in proportion 
of the respective interests of the tenants. 
Wliat proportion the interests of the heirs bore 
to that of Cluristina Hamilton does not ap- 
pear, and there is nothing in the pleadings 
or the proofs in this case by which that fact 
can be ascei-tained. This interest of these 
heirs in block 250 was pm'chased by money 
borrowed of Frances Young on February 
16, 1S66. The money was borrowed on the 
joint note and mortgage of the husband and 
wife. The property mortgaged was block 
250. This transaction is regarded in law in 
the same light as the prior loan from Catlin. 
So far as the personal obligation is concerned, 
it is the debt of the husband— the signature 
of the wife to the note being a nullity. The 
husband was insolvent at the time. "Hie debt 
was contracted for the benefit jof the property 
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of the wife, and that property was pledged 
and remains pledged for the payment of the 
debt. 

As the matter stands, it is -altogether prob- 
able that the property of the wife wiU be 
taken to pay the debt Whether it will be 
sufficient or not, for that pm'pose, does not 
appear. But the personal obligation of the 
husband was also ^ven for the debt and he 
is liable to pay it, and may be compelled to 
do so, in whole or in part In that event and 
to that extent, the purchase money for this 
interest would move from him, and the in- 
terest thus purchased would be subject to the 
claims of his ci-editors. But it cannot be ab- 
solutely assumed that the purchase money 
was obtained on the credit of the husband, 
or tiiat he will ultimately repay it; and with- 
out this it would work injustice to the wife 
to treat this interest as purchased by the hus- 
band and subject it to sale for the benefit of 
his creditors— for, if the property of the wife 
ui block 250 is nltimately subjected to the 
payment of the loan from Frances Young, 
as it probably will be, then the consideration 
for the purchase of the interest of the 
Lownsdale heirs, woidd come from her, and 
such interest would be hers, and not the hus- 
band's. Lot 4, and whatever 'interest the 
wife may be determined to have in lots 3, 5 
and 6 in blodi 253, are the separate estate of 
the wife. Although this property— being in 
fact pm-chased by the wife— was not "ac- 
quired by ^ft, devise, or inheritance," and 
therefore not within the clause ot the con- 
stitution (article 15, § 5), which exempts such 
property from "the debts or contracts of the 
husband," yet the nature of the conveyances 
from Robertson and Young to her, makes it 
her separate property. These conveyances 
studiously declare, that the grant is made to 
her for her own benefit, exclusive of the con- 
trol of her husband. These words effectually 
exclude the marital rights of the husband or 
the claims of his creditors. Cord, IMar. Wom. 
§ 156; 2 Story, Eq. §§ 1SS0-1S82. It does not 
appear that this property was ever registered 
by the wife in pursuance of the act at June 
4, 1859, in force when she acquired it. But 
that act by its terms only appHes to property 
"acquired by gift, devise or inheritance." 
Code Or. 7S6. 

As the case now stands, it satisfactorily 
appears that the interest in block 250 convey- 
ed to the wife by Daniel H. Lownsdale, sub- 
ject to the life estate of her husband, and 
lot 4 in block 253, are the absolute property 
of the wife, and not subject to the claims of 
the husband's creditors. But as to the inter- 
est in block 250, purchased from the Lowns- 
dale heirs, and lots 3, 5 and G in block 253, 
no final decree can be safely made upon the 
present state of the proofs. An interlocutory 
decree will be therefore entered, referring the 
case to a master, with authority to take testi- 
mony and report to the court the present 
cash value of the wife's interest in block 250, 
derived from Daniel H. Lownsdale, and also 



DICK (Case No. 3,892) 



[7 Fed. Cas. page 668] 



tlie present value of the interest In said block, 
ptu-clxased from the LoT^nsdale heirs; and 
furtlier, to ascertain the amount due upon 
the note and mortgage to Catlin, and also to 
Frances Young, and that the derk of this 
court be appointed special master to execute 
this order. On January 9, 1868, upon the re- 
port of the special master, there was a final 
decree dismissing the bill. 



Case 'No. 3,891. 

DICK et al. v. LAIRD. 

[4 Cranch, 0. C. 667J * 

Circuit Court, District of Columbia. Nov. 
Term, IbSo. 

Receivers for Partxehsuip — Creditoe's Bill. 

Upon a creditor's bill against the surviviug 
partner of a mercantile firm, a receiver may be 
appointed. 

This was a bill in equity by creditors against 
the sm'viving partner of the fii'm of John 
Laird & Son, for a settlement of the partner- 
ship accounts, &c., and for the appointment 
of a receiver. 

The counsel for the plaintiffs cited Blood- 
good V. Clark, 4 Paige, 576; Vann v. Barnett, 
2 Brown, Ch. 158; Creuze v. Bishop of Lon- 
don, Id. 253; Philips v. Atkinson, Id. 272; 
Jenkins y. Jenkins, 1 Paige, 243; Osborn v. 
He.v(>r, 2 Paige, 342; Harding v. Glover, IS 
Yes. 281. 

The answer admitted aU the material facts 
of the bill. 

THE COURT (nem. con.; ordered a receiver 
to bo appointed, and to give security in the 
sum of ?10,0(K). 

[NOTE. For decision on the merits of this 
case, see Case No. 3,892.j 



Case No. 3,89S. 

DICK V. LAIRD. 

[5 Craneh, C. C. 328.] '■ 

Circuit Court, District of Columbia. Nov. 
Term, 1837. 

Factors — Advasces to Partnership — Applioa- 
Tiox of Consignments — Power op Sdkviving 
Partner. 

1. Where, during a long period of mercantile 
intercourse between the principal and factor, it 
appeared that the principal was permitted, upon 
shipments of tobac-co, to draw bills for liie es- 
timated value thereof, which bills the factor 
was in the habit of accepting and paying, 
whether the cargoes were, or were not sold; the 
factor being generally in advance, and charging 
interest upon his advances, and giving credit 
for interest upon the net proceeds of the car- 
goes, shipments made, after the dissolution of 
the firm of the principal, by the death of one 
of the partners, to the factor, (upon tne credit 
of which shipments bills were drawn by the sur- 
viving partner, according to the usual course of 
their former dealing,) were held to have been 
made according to such usual course, and were 
not to be applied to the liquidation of the gen- 

* [Reported by Hon. William Cranch, Chief 
Judge.J 



eral debt due by the principal to the factor az 
the time of the dissolution; but were to be ap- 
plied, in the first place, to meet the bills drawn 
upon the credit of such shipments; and the 
surplus only, if any, to be applied to the liquida- 
tion of the general balance due by the principal 
to the factor. 

2. But if the bills thus drawn by the surviving 
partner, and paid by the factor, exceeded the 
net proceeds of the cargoes thus shipped after 
the dissolution of the firm, the excess was not 
chargeable to the estate of the firm, but to th^ 
survivor only; it not being competent for him 
to charge the estate of the firm, by drawing 
bills after the dissolution. 

Bill in equity by Elizabeth Dick, in behalf 
of herself, and such other creditors of the 
late firm of John Lau-d & Son, and of John 
Laird, as shall choose to be made parties, 
and contribute to the expenses of the suit; 
auainst William Laird, surviving partner of 
the firm of John Laird & Son, and sole exec- 
utor of the will of John Laird, deceased. 
The bill seeks to chai-ge the joint effects in 
the hands of the surviving partner, and the 
separate estate of John Laird, deceased, in 
the hands of his executor, and for an ac- 
count, and for a receiver, &c. The cause 
came before the court, upon an exception to 
the auditor's report, disallowing a claim of 
James Dunlop & Company, of Loudon, for a 
balance of £5,020. 2s. against the effects of 
the late firm of John Laird & Son, in the 
bauds of William Laird, the only surviving 
partner. 

The case was argued by ]VIr. Rediu, for 
Dunlop & Co., who cited Hammonds v. Bar- 
clay, 2 East, 227, that an acceptor has a lien 
on tlie shipments; and Hammersley v. Lam- 
bert, 2 Johns. Ch. 508, that dealing with a 
sm-viving partner does not discharge the old 
firm. 

:Mi-. Marbuiy and Mr. Key, contra, cited 
Dob V. Halsey, 16 Johns. 34, Campbell v. 
Mathews, 6 Wend. 551, and Evernghim v. 
Ensworth, 7 Wend. 32G, that a partner has 
no right to pay tiis private debts with part- 
nership funds. Clayton's Case, 1 Mer. 572, 
604, that if the a-editor has kept a continu- 
ous account after the death of one of the 
debtor partners, the subsequent payuieuts 
are to be applied to the extinguishment of 
the old debt. Simson v. Ingham, 2 Barn. 
& C. G5, S. P.; "Pemberton v. Oakes, 4 
Russ. 154, 168; Abel v. Sutton, 3 Esp. 
108; Lansing v. Gaine, 2 Johns. 303; Sand- 
ford V. ^Mickles, 4 Johns. 227; Devaynes v. 
Noble, 1 Mer. 602; and Brice's Case, Id. G20, 
—that the smwiving partner had no right to 
draw bills so as to create a new obligation 
upon the old firm. They contended, also 
that Dunlop & Company were bound to ap- 
ply the proceeds of the joint property shipped 
after the dissolution of the firm, -to extin- 
guish the debt of the firm, and should have 
chai-ged the bills of William Laird, drawn 
after the dissolution, to his separate account. 
The bills were not drawn specifically upon 
the ci'edit of any particular shipment, but 
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generally, on tlie promise of shipments; nor 
are tlie acceptances cliarged specifically 
against correspondent shipments. Dunlop 
& Company ought not to have permitted Wil- 
liam Laird to di-aw, when they knew he was 
trading on the partnership funds, after the 
death of John Lah'd, at the hazard of his 
heirs, and ought not to be permitted to re- 
sort to his estate. 

Jlr. Jones, in reply, cited McLeod v. Drum- 
mond, 17 Ves. 152; Keane v, Robarts, 4 
Madd. 332, and Hamersley t. Lambert, 2 
Johns. Ch. 508, as to the powers and duties 
of a surviving partner; and Sleech's Case, 
Palmer's Case, and Clayton's Case, 1 Mer. 
53S, 623, as to the application of payments. 
Simson y. Ingham, 2 Bam. & C. G5, S. P. 
See Newmai'ch v. Clay, 14 East, 239. 

CRANCH, Chief Judge (THUUSTON, Cir- 
cuit Judge, absent), delivered the opinion of 
the court. 

This cause now comes before the court 
upon an exception to the auditor's report dis- 
allowing a claim of James Dunlop & Com- 
pany, of London, for a balance of £5,020. 2s. 
against the late firm of John Laird & Son 
in the hands of 'William Laird, the only sur- 
viving partner. The principal question is, 
what was the intent with which William 
Laird shipped to James Dunlop & Co. the 
tobacco which was on hand in Georgetown, 
at the death of Mr. John Laird, and which 
had been purchased in his lifetime with the 
joint funds of John Laird & Son; and with 
what intent it was received by Dunlop & 
Co.; for that intent, if ascertained, must gov- 
ern the application of the proceeds of the 
sales of that tobacco. The intent and un- 
derstanding of the parties constituted the 
contract between them. It appears by the 
bill and answer, and the accounts of James 
Dunlop & Co. with John Laird & Son, and of 
John Laird & Son with James Dunlop & Go. 
as kept by them respectively, that John 
Laird & Son were merchants residing in 
Georgetown in the District of Columbia, and 
that James Dunlop & Co. were merchants re- 
siding in London. That a long com*se of 
business had been carried on between them, 
for many years, which consisted of ship- 
ments of cargoes of tobacco by John Laird 
& Son to James Dunlop & Co. for sale, in 
London or elsewhere, by the latter firm, for 
and on account of the former. That the un- 
derstanding and practice, if not the express 
conti-act, was, that John Laird & Son should 
be permitted, upon every shipment so made, 
to draw upon James Dunlop & Co. at sixty 
days' sight for the probable amount of the 
proceeds of sales of the tobacco so shipped 
and consigned to them; and that they would 
accept, and, at matmuty, pay such bills, 
whether the tobacco should then have been 
sold or not, and whether they should or 
should not then have actually received the 
proceeds thereof; it being understood that in- 



terest should be charged upon their accept- 
ances, and credited upon the proceeds of 
sales. It was therefore a case of principal 
and factor. Each consignment was a bail- 
ment for sale and remittance; not a general 
payment on account It was the fund to 
meet the bills drawn, and to be applied in 
the first place solely to that object. If the 
proceeds of the sales exceeded tiie bills, the 
surplus, and that only, could, in good faith, 
be applied by James Dunlop & Co. to the ex- 
tinguishment of any general balance of ac- 
count which might be in their favor. If the 
agreement had been that James Dunlop & 
Co., instead of accepting the bills of John 
Laird & Son, should remit the proceeds of 
sales by bills drawn in Europe upon mer- 
chants in this countiy in favor of John Laird 
& Son, the natm-e of the business would have 
been the same. It would still have been a 
case of principal and factor. Dunlop & Co., it 
is true, had a lien on the goods of their prin- 
cipal for any general balance due to them; 
but they were not bound to resort to it; nor 
could they do so in good faith after so long 
and uniform a com'se of credit, as justified 
Laird & Son in expecting that their bills 
would be honored, unless Dunlop & Co. 
should have cause to doubt the solvency of 
Laird & Son. The object of Lah-d & Son 
was to receive here, as soon as possible, the 
proceeds of the sales so that they might in- 
vest them in other cargoes, and thus con- 
tinue a business advantageous to both pax'- 
ties; to Laird & Son by the profit on the 
sales; and to Dunlop & Co., the factors, by 
their commissions for transacting the busi- 
ness. In this manner the business was regu- 
larly carried on, Dunlop & Co. being gener- 
ally in advance, until the death of Mr. John 
Laird, on the 11th of July, 1833. when it ap- 
pears by the accounts, as kept by both firms, 
that thei-e was a balance due to Dunlop & 
Co. of £4,232. 6s. 3d. For this balance Dun- 
lop & Co. had a right to charge the joint es- 
tate of John Laird & Son, and the separate 
estate of each of the partners, in case the 
joint estate should be insufficient; and have 
still a right so to do, unless that balance nas 
been paid. But it is contended that that 
balance has been paid, by consignments 
(made by W. Laird the sm*viving partner) of 
tobacco which was on hand, in this coimtry, 
at the time of Mr. John Lau'd's death; and 
which had been pm-chased, in his lifetime, 
with the joint funds; although, at the time 
of malcing those consignments, the sm'viving 
partner drew bills on Dimlop &. Co. the con- 
signees, for the full value of the tobacco thus 
consigned, which bills they accepted and 
paid before tlie proceeds of the sales of that 
tobacco came to their hands. 

It is supposed in argument that when these 
consignments Vere made, no appropriation 
was made of the proceeds hy either party, 
the consignor or consignees; and that, as this 
is a case between conflicting creditors, the 
consignment, or the proceeds thereof, must 
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be considered as payments made without ap- 
plication to any particular items of the ac- 
count, and therefore the court must apply 
them to the oldest items on the debit side; 
which would include the whole balance due 
at the time of the death of Mr. John Laird; 
and that as the estate of Mr. John Laird is 
not liable for any balance due upon fansao- 
tions since his death, the daim of Dunlop & 
Co. was properly excluded by the auditor 
from all participation in the funds of the firm 
of John Laird & Son, and in the estate of the 
deceased partner John Laird. This doctrine 
is built upon the decision of Sir William 
Grant, the master of the rolls, in Clayton's 
Case, which constitutes a part of the case of 
Devaynes v. Noble, 1 Mer. 585. which is a 
leading case upon this point, and has been 
confirmed by several subsequent cases. In 
that case, Clayton had deposited money in a 
banking-house consisting of Devaynes and 
four other pai-tners. Devaynes died, and the 
other partners continued the business under 
the same name for several months, and then 
became bankrupt At the time of the death 
of Devaynes, Clayton had in the bank £1,713, 
and before he deposited any further sums he 
drew out several sums, amounting to £l,2(j0, 
reducing his balance to £453. From this 
time to the bankruptcy he both paid in and 
drew out considerable sums; but his pay- 
ments were so much larger than his receipts, 
that at the time of the banla'uptcy his cash 
balance in the hands of the sm-viving part- 
ners exceeded £1,713, the amoimt of his cash 
balance at Devaynes's death. It was ad- 
mitted that the £1,260 which he drew out 
after Devaynes's death, and before he made 
any new deposits, extinguished so much of 
the old balance, and the contest was only as 
to the £453. As to which it was contended 
by the representatives of the deceased part- 
ner, Devajmes, and so decided by the master 
of the rolls, that although Clayton subse- 
quently deposited more money than he drew 
out, so that his balance at the time of the 
bankruptcy was larger than it was at De- 
vaynes's death; yet as he had. after his new 
deposits, drawn more than £4-53. without ap- 
plying his drafts to any particular sums de- 
posited, his drafts were to be applied to the 
oldest debits in his account; and therefore 
the whole balance due at Devaynes's death 
was extinguished before the bankruptcy. In 
order to make that case applicable to the 
present, it must be shown that the consign- 
ments of the tobacco which was on hand at 
the death of Mr. John Laird were payments 
upon general account without any particular 
appropriation or application of the proceeds 
of the sales. We think they were not. The 
former consignments, in the life time of Mr. 
John Laird, were never considered, by either 
of the firms, as payments, but as consign- 
ments by the prineiiial to his factor, or agent, 
for sale and remittance; for which services 
the factor was to receive his wages, by way 
of commission. It appears by the accounts 



of the parties with each other, that Laird & 
Son, when they made their consignments, 
drew bills for the estimated proceeds of the 
sales, which bills were accepted and paid by 
Dunlop & Co., who appear, during the life- 
time of Mr. Laird, to have been content to 
await the contingency of the proceeds of the 
sales exceeding the amount of the bills drawn 
upon them, so as thereby to liquidate the 
balance of their general account, which, how- 
ever, was, in the mean time, bearing interest. 
That the bills were thus drawn upon the ship- 
ments, appears not only by the accounts of 
the parties with each other, as exhibited and 
proved, but by the averments of the plaintiff 
in her bill, and by tlie supplemental answer 
of the defendant, which is directly responsive 
to the allegations of the bill, and drawn out 
by exceptions to his first answer upon this 
very point 

The plaintiff, in her bill, avers "that large 
quantities of tobacco, or the proceeds of sale 
thereof, were in the hands of the said J. Dun- 
lop & Co., of London, at the death of the said 
John Laird; and large quantities of tobacco, 
on hand at the death of the said John Laird, 
were fm-ther shipped to them after the said 
John Laird's death, by the defendant as sur- 
viving partner, to be sold and disposed of on 
account of the firm. A statement, in detail, 
of all these tobacco es, and the proceeds of 
sale thereof, the defendant is called on to pro- 
duce." And the plaintiff, in her bill, prays 
that the defendant "may state what tobacco, 
and the cost and value thereof, belonging to 
the said concern, was in Europe and in this 
counti-y (distinguishing respectively) at the 
death of the said John Laird, not then sold, 
or the account of sales of which were not 
then received; when the said tobacco was 
shipped; how disposed of; when the same 
was sold, and by whom; and to whom the 
same was shipped; and what were the pro- 
ceeds of such sales; and when, by whom, 
and how received and applied." And she fur- 
ther in her bill prays that the defendant 
"may state and show an account of all drafts 
and bills drawn by him, since the death of 
his father, on James Dunlop, or James Dun- 
lop & Co., of London, or any other person or 
persons, for the proceeds of tobacco sold or 
shipped, with the dates and amounts of tlie 
said bills, and what they produced, and how 
he applied the proceeds thereof." 

The plaintiff took many exceptions to the 
defendant's first answer; one of which (the 
sixth) was, "Because the defendant has fail- 
ed to state and show, as called for by the 
complainant, an aceotmt of all drafts and 
bills drawn by him since the death of John 
Laird, on James Dimlop, or James Dunlop 
& Co., of London, or any other person or per- 
sons, for the proceeds of tobacco sold or 
I shipped, with the dates and amounts of said 
bills, and what they produced, and how he 
I iipplied the proceeds thereof." And another 
, exception (the fom-th) was. "Because the de- 
1 fendant has failed to exhibit a statement, in 
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detail, of the tobaccoes, and ttie cost tliereof, 
and tlie proceeds of sale thereof, in the hands 
of J. Dimlop & Co., at John Laird's death, 
the property of the said late concern of John 
Laird & Son; and also the quantities and 
cost of the tobaccoes shipped to the said Bun- 
lop & Co., of London, after John Lau-d's 
death, the property of the said late concern, 
and the proceeds of sale of ail said tobac- 
coes." 

In answer to these averments and calls for 
information and exceptions, the defendant, 
in his supplemental answer, among other 
things, says, that "James Dunlop & Co. had 
no funds of the partnership estate in their 
hands at John Laird's death. On the con- 
trary, when the tobacco in their hands at 
that time, and the bills of exchange drawn 
thereon, at John Laird's death, together with 
interest, were respectively brought to ac- 
•count, James Bunlop & Co. were creditors of 
John Laird & Son, at John Lahrd's death, 
£4,232. 6s. 33. sterling." And again he says, 
iin answer to the fourth exception, "that the 
.tobacco and the cost thereof, and the pro- 
'ceeds of the sale thereof in the hands of 
■James Dunlop & Co. at John Laird's death, 
•and the amount drawn thereon, were as fol- 
lows," &c. He then gives a particular state- 
tment of the several cax'goes in the hands of 
-'J. Dunlop & Co. and the proceeds thereof, 
and says: "Amount of the bills drawn in 

• John Laird's life upon such shipments, (the 
.amount and date of each being shown in the 
.partnership books, and in the accotmt of 
-James Dunlop & Co., marked 'A,' of the 1st 
'Of August, 1835, filed in this cause with the 
-auditor, and which are hereby referred to 

as part hereof,) £40,114. 15s. 2d., to which 
iadd interest and several small payments, as 
stated in said books and account, and the 
Ibalance due James Dunlop & Co. at the death 
of the said J. Laird was £4,232. 6s. 3d." 
-Again he says, "that the quantities and cost 
•-of the tobacco shipped to James Dunlop & 
'Co. by this defendant, as surviving partner 
after the said John Laird's death, and the 
? proceeds of sale thereof, and the amount of 
bills drawn upon those shipments, by this de- 
fendant, as sm*viving partner, were as fol- 
Uows:— 

Cost. Procee Is. 

IJrl^Zlor. 3.11 bb(l8. S3S.oSS.C3 £0.0fl5.:J.s\9rf. 

' Gaufies. third Toynge, 301 •' 10,503.07 2.4S4.i» 

To France, per Caze-> g^ ., g.sco.CO 2.51C.3 2 

nove and TJtica, 5 

• and the amount of bills drawn by this de- 
"fendant as surviving partner, upon such last- 
1 mentioned shipments, (the amount and date 

of each are also shown in the partnership 

' books, and in the account of the said James 

Dunlop & Co., marked 'B,' of the said 1st of 

•August, 1835, filed with the auditor in this 

<r<yiuse, and which are hereby referred to as 

part hereof,) £10,908. 6s. 8d., to which add 

'interest and some small payments stated in 

'Said boolis and accounts, and the balance 

<.due' James Dunlop & Co. on these last-named 

shipments and drafts, was and is £787. 15s. 
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9d.** At the foot of the accounts of James 
Dunlop & Co., marked "A" and "B," and 
refeiTed to by William Laird, the sm-viving 
partner, as part of his answer, is the follow- 
ing certificate signed by him: "These ac- 
counts are correct. The account A shows 
the shipments prior to John Laird's death, to 
James Dunlop & Co., and the tobacco then in 
their hands, or for which accounts of sales 
had not been rendered; and all the drafts 
drawn prior to his death, and the balance due 
James Dunlop & Co. after realizing the pro- 
ceeds of those shipments. This account B, 
shows all the shipments made by me to them, 
as surviving partner, of all the tobacco here 
at John Laird's death, and the drafts which 1 
drew, as surviving partner, on those ship- 
! ments. William Laird." These accounts 
show the dates of the several bills dra^vn by 
the smrviving partner, after the death of John 
Laird; and the books of John Laird & Son, 
as kept by the surviving partner, show the 
times of the shipments of the tobacco on 
hand; and by comparing the dates of the bills 
with the times of shipment, a strong pre- 
sumption arises independent of all other evi- 
dence, that the bills were drawn upon the 
consignments, and accepted on the faith that 
the proceeds of the sales should come to the 
hands of the acceptors, to meet or reimbmrse 
their acceptances. 

Taking the whole evidence together, that 
fact seems to be proved beyond all doubt. 
The fact, that Dunlop & Co. accepted the 
biUs upon the faith of the consignments, is, 
to our minds, conclusive evidence that the ac- 
ceptances and the consignments were intend- 
ed, by both parties, to meet and to be set 
against each other, and 'that the proceeds of 
the consignments were in the first place to be 
appropriated and applied to the aicceptances. 
This, we think, was clearly the case dm*ing 
the lifetime of Mr. Laird. It is stated in the 
answer .of air. W. Laird, and admitted in ar- 
gument, "that at the death of the late John 
Laird, the late concern of John Laird & Son 
had a considerable amount of tobacco on 
Iiand here, destined for shipment in like man- 
ner; and for the conveyance of a great por- 
tion of which a vessel had been chartered, 
and was engaged in loading; and James Dun- 
lop & Co., of London, advised of the intended 
consignment of her cargo to them; aU pre- 
vious to the death of John Laird; and "that 
the concern were on the look-out for another 
vessel to take another cargo over and above 
the one last-mentioned." 

It appears by the accounts of the parties, 
and is admitted in argument, that the tobaicco 
tlms on hand at the death of Mr. Laird, was 
immediately shipped and consigned, by the 
sm-viving partner, to Dunlop & Co., agree- 
ably to the advice which had been forwarded 
to them in the lifetime of Mr. Laird; and 
that shipment, it seems, was destined to be, 
and was, made "in like manner;" that is, in 
the same manner as the former shipments 
had been made, namely, for sale and remit- 
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tance; or to meet tlie acceptances of the 
bill drawn upon it. The engagement thus 
made in tlie lifetime of Mr. Laird, was 
promptly and honorably fulfilled by the sm*- 
viving partner. It was au engagement as 
binding in honor and conscience upon the sur- 
vivor as any other conti-act made in the life- 
time of his partner; and Dunlop & Co., being 
as much bound by the long and uniform 
course of business between the two houses, 
to accept the bills drawn by the surviving 
partner upon the tobacco of the firm shipped 
by the sm*viving partner, as they would have 
been to accept the bills drawn by the firm 
upon tobacco shipped by the firm in the life- 
time of Mr. Laird, accepted the bills drawn 
by the surviving partnei" upon the tobacco 
thus shipped. By accepting these bills, Dun- 
lop & Co. admitted that this bhipment was not 
a general payment on account; and could not, 
in good faith, have applied the proceeds of the 
sales of this tobacco to the general balance 
due to them by Laird & Son; nor could they, 
in good faith, after the long and imiform 
course of dealing between the two firms, have 
refused to accept the bills of the smTiving 
partner, after advice of the shipment, unless, 
after being advised of the intended consign- 
ment, they had given notice to the surviving 
partner, before the bills were drawn, that 
they would not accept them; or unless they 
had reason to believe the firm of Laird & Son 
to be insolvent, or in doubtful circumstances. 
The drawing and acceptance of the bills 
drawn upon this shipment is evidence that 
both parties considered the proceeds of sales 
as appropriated to the payment of the ac- 
ceptances in the first instance, and not as a 
general payment, the appropriation and appli- 
cation of which has not been made by either 
party. ]Mi-. Laird, the sur\uving partner, had 
no other fund in the hands of Dxmlop & Co. 
upon which he could di-aw, than the tobacco 
thus shipped. It would seem, therefore, that 
nothing could be more evident, than that the 
proceeds of the shipment were appropriated, 
in the first place, to the discharge of the bills 
thus drawn thereupon. Such being the case, 
and there being no general payments on ac- 
count made by Laird & Son to Dunlop & Co. 
which can be applied to the general balance 
due to them at the time of the death of Mr. 
I^aird, that balance has never been paid, and 
they have a right to look to the estate of the 
deceased partner, if there be a deficiency of 
joint assets. 

Thus far we have been considering only the 
liability of the joint estate of Laird «fc Son 
for the balance due by them to Dimlop & Co. 
at the time of the death of :Mr. John Laird. 
But Dunlop & Co. ■ claim against the same 
joint estate, a further sum of £787. 15s. 9d., 
being the amount overdrawn by W. Laird, 
tlie surviving partner, upon the shipments of 
the tobacco which was part of the joint 
estate, and which was shipped, after the 
death of Mr. Joim Laird, and consigned to 
Dunlop & Co. in like manner as the former 



shipments had been. It is contended that the- 
estate of John Laird & Son ought not to bfr 
charged with the amount thus overdrawn. 
Mr. W. Laird, the surviving partner, had cer- 
tainly a right to sell the tobacco of the firm, 
remaining on hand at the time of the death, 
of ilr. John Laird; and to sell it here, or iiir 
Europe, accordmg to his discretion. Deem- 
ing it, no doubt, best to sell it in Em-ope, he 
shipped it to Dunlop & Co. for sale, and as 
tlie means of getting the proceeds into his^ 
bands, in order that he might pay the joint 
debts and sell the estate, he had a right to- 
draw bills upon the shipments; but he could 
not, by drawing those biUs, croate a new re- 
sponsibility upon the joint estate. In settle- 
ment of the partnership he could be charged 
only with the net proceeds of the sales of the- 
tobacco. If he drew for more and his factor 
accepted and paid the bills, the acceptor could 
look only to William Laird, the drawer, for 
the amount overdrawn. By the death of Mr. 
John Laird, the partnership was dissolved. 
The survivor could not, by drawing bills in 
the name of the firm, bind the joint estate in 
any new obligations. If ho had shipped thfr 
tobacco to a factor with whom Laird & Son 
had not had any previous dealings, and had 
drawn bills for more than the net proceeds,, 
and the factor had accepted and paid those 
bills, he could have had no pretence to charge- 
the balance upon the joint estate of Laird & 
Son; nor could Dimlop & Co., when tliey 
knew, at the time of accepting these bills^ 
that the partnership of John Laird & Son had 
been dissolved by the death of one of the 
partners. They could only have accepted tlie 
biUs upon the faith of the consignments, and 
the personal credit of William Laird, the 
drawer. If ilr. W. Laird sold these bills, 
and applied the whole proceeds of the sales 
thereof to the discharge of partnership debts^ 
he will, in the settlement of the partnership 
account, have credit for the full amount thus- 
applied; that is, to the full extent of the pro- 
ceeds of the sales of the bills. If Dunlop & 
Go. should recover from W. Laird the amount 
which he has overdraTs-n, he would have no 
credit therefor in the partnership account, be- 
cause he would already have had credit foi- 
the whole amount of sales of his bills. If, 
instead of paying partnership debts with the 
proceeds of the sales of his bills, he applied 
them to his own use, and Dunlop & Co. should 
recover from him the amount thus over- 
drawn, he could have no pretence for char- 
ging it in the partnership account, because 
the partnership never derived any benefit 
from the bills. Thus, in whatever way the 
subject is considered, we think it vei*y clear 
that the joint estate of Laird & Son cannot be 
charged with the £787. 15s. 9d. overdrawn 
by Mr. W. Laird upon the tobacco of Laird 
& Son, shipped to Dunlop & Co. after the dis- 
solution of the partnership by the death of 
ilr. John Laird. Upon the w^hole, then, we 
are of opinion tliat the balance of £4,232. Gs. 
3d. sterling, due by John Laird & Son to 



[7 Fed. Cas. page 673] 



(Case No. 3,893) DICKENSON 



James Dunlop & Co. at the time of the disso- 
lution of the firm of John Laird & Son, is 
properly chargeable upon the joint estate of 
that fii-m; and that, if the joint effects are in- 
sufficient, James Dunlop & Co. may resort to 
tlie separate estates of the surriving, and of 
tlie deceased, partner; and that the exception 
to the auditor's report, to that extent, is sup. 
ported; and as to tlie £787. 15s. 9d., being the 
amoimt overdra-wn by Sir. "W. Laird upon the 
tobacco of John Laird & Son, shipped after 
the death of Mr. John Laird, the exception is 
overruled; .and the auditor wDl reform his 
report and statement of the accounts accord- 
ingly. 
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Case Wo. 3,893. 

DICKENSON V. The GORE. 

[Newb. 45.]* 

District Court, D. Michigan. 1855. 

CoLLisioK— Steam and Sail. — Rights of Steam- 
EK— Evidence— Demeaxou op Witness. 

1. The manner and demeanor of witnesses, in 
giving testimony, will be considered where they 
conflict in their statements. 

2. In a case of collision between a steamer 
and a sail vessel the former is not to be pre- 
sumed to be in fault merely because, as a steam- 
er, she has control over her own movements. 

3. Steamers are to be treated as sailing with 
a fair wind and bound to give way to a vessel 
dose hauled. 

4. Where a collision has occurred between a 
steamer and a sail vessel, and the evidence 
shows that the steamer was in her regular 
course and adopted all the usual precautions to 
avoid the collision, the sail vessel having a fair 
wind, and the facts proved being inconsistent' 
with the supposition of requisite care on the 
part of the vessel, the court will presume the 
latter to have been in fault. 

This ^vas a libel in rem for a collision, pro- 
moted by Charles Dickenson, owner of the 
scow Petrel, against the steamboat Gore. 
The libel alleges that in the mouth of Octo- 
ber, 1S53, the scow Petrel, a vessel of more 
than sixty tons burthen, enrolled and li- 
censed for the coasting trade, &c., being in 
good condition, sailed from the port of 
Cleveland, Ohio, for the port of Detroit, 
Michigan: that while on the voyage, about 
10 o'clock in tlie evening of the 3d of Octo- 
ber, 1853, as the Petrel was sailing up the 
Detroit river, within a short distance of De- 
troit, with the wind up tlie river, and hav- 
ing a good white light, properly placed on 
her jib-boom, she was carelessly and negli- 
gently run into by a vessel which the steam- 
boat Gore had in tow: that by reason thereof 
the foresail, mainmast, stanchions, bulwarks 
and rigging of the Petrel were damaged 
to tlie amount of one hundred and fifty dol- 
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lars: that the collision was occasioned by 
the carelessness and negligence of the offi- 
cers and men on the Gore; and that the 
Petrel, being in her proper channel, and hav- 
ing good lights displayed, was in no fault 
The answer of John Sloan, claimant and 
owmer of the Gore, admits the collision, but 
denies that it was occasioned by careless- 
ness on the part of the officers and men of 
the steamboat, and alleges that it was entire- 
ly the result of gross carelessness on the 
part of the men on the Petrel, stating the 
following facts in support of said allega- 
tions: That on the night in question the 
Gore left Detroit, on her way dowm the 
river, with the bark Pomona and the schoon- 
er White Squall in tow: that the night was 
clear: that the Gore had all her lights dis- 
played and in good order: that the captain of 
the steamer was on deck with the captains of 
the vessels in tow: that they saw the Petrel 
coming up the river about three-quarters of a 
mile off, with a free w^ind: that when the 
Petrel was about half a mile distant, the 
captain of the steamer ordered her helm 
a-port: that the steamer was then close in 
towards the American shore, that being the 
shore usually taken by vessels descending 
the river: that tlie more the steamer port- 
ed her helm the more the Petrel put her 
helm to starboard and continued to advance 
towards the steamer's centre light: that 
when the vessel was about four hundred 
yards off the captain of the steamer rang his 
bell and checked the steamer's headway: 
that the captain of the bark in tow called 
out from the steamer to the Petrel and ask- 
ed her master* which vessel he was going to 
run into, so that preparation might be made 
for him: that when the Petrel w^as yet three 
hundred yards off the steamer was backing 
and had hauled as far to port as it was safe 
to go: that the former still continued to 
approach the latter, until she came within 
a very few^ yards of her: that the Petrel then 
suddenly ported her helm, but ouly just in 
time to cause her to come in collision with 
the jib-boom of the bark which the steamer 
had in tow, whereby some comparatively 
trivial damage was occasioned to the Petrel. 

Alfred Russell, for libelant. 

George' V. N, Lotlirop, for claimant 

WILKINS, District Judge. The suit was 
brought to recover the damages occasioned 
to the libelant the owner of the scow Petrel, 
which was slightly injured by coming in 
collision with the steamer Gore, in the De- 
troit river, on the 3d of October last The 
scow was comiug up the river at night, be- 
fore and with a fair wind, at the rate of two 
miles an hour, and according to the testi- 
mony of her captain, close to the Canada 
shore, and nearly opposite the village of 
Sandwich. The night was starlight The 
steamer having two vessels in tow, w^as first 
discovered about half a mile off descendiug 
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the river. The collision took place close in 
by the American shore, almost directly op- 
posite Fort Wayne. The proofs were talien 
in open court, and the manner as well as 
the statements of the witnesses, under the 
immediate personal ohservation of the court 
This was of some consequence, as the testi- 
mony in relation to the leading facts is 
whollj" irreconcilable; and when such is the 
case, the demeanor of the witness will fre- 
<iuently give the preponderance to one side or 
the other. The two witnesses brought to 
sustain the claim of the libelant, are the 
master and the mate. Their statements do not 
altogetlier agree. "^Tiile the clear, consecu- 
tive and circumstantial narrative of Captain 
Sloan, is fully sustained by Botswood, the 
wheelsman, and Leonard, the mate of the 
White Squall, one of the vessels had in tow. 
They imitedly conti-adict Boyle, the master 
of the sco\^^ as to the course of the scow, 
and the place of collision. They unitedly 
testify to the course of the steamtug being 
direct for the fort, koepiug close to the Ameri- 
can shore. Whereas, Boyle and his mate 
differed somewhat as to this, and also as 
to the course of the scow; the latter testify- 
ing, that the scow kept near the centi-e of 
the river, on the Canada side of the channel. 
.Tohn Campbell, the wheelsman, was not 
brought forward as a Avitness. 

Now. where it has been clearly established, 
that the respondent's vessel was not in fault 
in any respect, where her course was proper, 
and not such as to endanger an ascending 
vessel, that was on the look-oiit and careful; 
wliere she had a proper watch, and proper 
lights, gave the alarm signal in time, ported 
in time, kept ported, reversed her engine, 
and backed, and did all in her power to 
avoid the scow; all of which facts appear 
in this case, and are inconsistent with requi- 
site care on the other side; the com't cannot 
atti'ibute the collision to unavoidable acci- 
dent, but must presume from the testimony, 
that the fault was in the scow, either that 
of inexcusable ignorance or recklessness in 
the master; and I think the latter. Tlie rule 
as cited in The Leopard [Case Xo. S,264], 
from the Shannon, that the vessel which has 
it most in her power to vary her course and 
keep out of the way, must do so, is not in- 
fracted under the circumstances, by the sat- 
isfactory proof of the steamer's course and 
the conduct of her master. It is certainly 
not to be x>i'esumed when a collision takes 
place between a steamer and a sail vessel, 
that the former must be in fault, regardless 
of the course taken, merely because as a 
steamer she has ever the conti'ol over her 
own motions. It is the old rule applied to 
steam navigation, treating steamers as sail- 
ing with a fair wind, and thei'efore bound 
to give way to a vessel close haulea. And 
here she did give way. She hugged the 
American shore as^closely as possible, keep- 
ing as far off as she could, rang the signal 
bell, to give the scow, which was ascending 



with a fair wind, notice of danger, and let 
off steam. Yet, notwithstanding all her pre- 
cautions, with a recklessness unexplained by 
the libelant, the scow shot directly across 
from Sandwich, and collided with the bark 
in tow. I can do no otherwise than dea^ee 
a dismissal of the libel, witih costs. Decree 
entered accordingly. 
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DICKEY et al. v. HARMON et al. 

[1 Cranch, C. C. 201.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

Bankkuptct — Draft Drawn bt Bankrupt- 
Rights OP HOLDEH. 

A draft drawn by a bankrupt, not payable out 
of any particular fund, is not such an assiprn- 
ment of the money in the hands of the drawee 
as will give tlie holder a right to the monoy be- 
fore the acceptance of the draft. It is, at 
most, only a security, and does not entitle the 
holder to be x'elioved for more than his ratable 
part of his debt. 

[Cited in Re Smith, Case No. 12,990.} 

Bill in equity in the nature of an attach- 
ment by the assignees of bankrupts in New 
York, against the absent bankrupts, and R. 
B. Jameson, the garnishee, and certain at- 
taching creditors, and one Sackett, who 
claimed, by virtue of a draft from Harmon 
& Davis, the bankrupts, on R. B. Jameson, 
the garnishee, dated, as it was alleged, be- 
fore the act of bankruptcy committed. The 
bill alleged that the act of bankruptcy was 
committed by Harmon & Davis, on the ITtli 
of August 1S02. Tlie draft given by tlu* 
bankrupts to Sackett upon Jameson, was 
dated on the 18th of August, 1802, and pre- 
sented to Jameson for acceptance, on the 
23d of August. 1802. Jameson admitted 
himself to be iudebted to the bankrupts in 
the sum of $867.48, but refused to accept the 
draft because the money had, on the same 
day, been attached in his hands by Scott & 
Co., creditors of the bankrupts. There were 
several other subsequent attachments, but 
the only question was, whether the complain- 
ants, the assignees of the bankrupts, or Sack- 
ett should have the money in the hands of 
Jameson. The commission of bankruptcy is- 
sued on the 18th of September, 1802, and the 
act of bankruptcy was admitted to have been 
committed subsequent to the attachments, 
and consequently subsequent to the presenta- 
tion of the draft to Jameson. 



^ [Reported by Hon. ^^'illiam Cranch, Chief 
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Mr. Swann, for Sackett, contended that the 
•draft -was an assignment of the fund in the 
hands of Jameson, fairly made for valuable 
consideration before bankruptcy, and gave 
him an equitable right to receive and re-, 
cover the money, and that it was not revoked 
by the subsequent bankruptcy. Master v. 
Miller, 4 Term 11. 343; Row v. Dawson, 1 
Yes. Sr. 331. 

Mr. Simms, contra, for the assignees of the 
l}ankrupts, contended that the draft was not 
•an assignment of the fund, and could at 
most amount to no more than a security, 
which, by the 31st section of the bankrupt 
law [of ISOO (2 Stat. 30)] gave the creditor no 
priority or preference. 

THE COURT took time to consider; and at 
June term, 1805, were of opinion that the 
complainants, Dickey & Tom, assignees of 
the bankrupts, were entitled to the money 
in the hands of Jameson. 

ORANGH, Chief Judge, concurred, because 
lie considered the draft in favor of Sackett, 
as a security only, and not an assignment of 
tiie fund, and that by the 31st section of 
the bankrupt law he could not be relieved for 
more than a ratable part of his debt 
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In re DICiaNSON. 

[18 N. B. R. 514; ^ 26 Pittsb. Leg. J. 143.] 

District Court, W. D. Tennessee. Nov. 27, 
1878. 

"B.^XKum'TCT — PowEits OP Rkgisteu — Adjouux- 

MCNT OF CkEDITOUS' MEETING. 

1. The register has no power to adjourn a 
meeting.of creditors by letter, or otherwise than 
"by attendius the meeting: at the time and place 
-designated for its assembling. 

2. The warrant in this case was returnable on 
September 15th, but the register was prevented 
from attending at said time by the prevalence 
of yellow fever. Being absent from the city, 
jind a portion of the time from the state, he 
made orders of adjournment, and forwarded 
them to his assistant. Held, that the meeting 
wholly failed, and that a new warrant should 
issue, appointing another meeting, to be served 
■as if no warrant had ever been issued. 

In the above case the warrant was issued 
by the undersigned in Jime, returnable 15th 
day of September, 1878. The register, being 
prevented from attending at said time by 
prevalence of yellow fever, and being ab- 
.sent from the city, and a portion of the time 
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absent from the state, made and forwarded 
to his assistant orders of adjournment, first 
to October 15th, then to November 15th, and 
then to November 25th. In the meantime, 
viz. since November 15th, the banla:upt and 
such creditors as have filed claims have been 
notified that this November 25th was the day 
to which the matter was adjom-ned for elec- 
tion of assignee. On this, the 25th of No- 
vember, 1878, said banla-upt, by attorney, 
and the only creditors whose claims are 
filed,— two in number,— appear, and ask that 
the case be proceeded with, without fm*ther 
adjom-nment The wai'rant was duly exe- 
cuted, both as to notices on all the ci-editors 
and by publication; so that, although on the 
day first appointed they were prevented by 
the epidemic from attending, they have full 
Imowledge of the pendency of these pro- 
ceedings, and have had reasonable time since 
the removal of all cause for delay in filing 
claims, for the purpose of participating in 
the choice of an assignee. For all other 
pm-poses they can still file claims. More 
than five months have elapsed since they 
were duly notified by the mai-shal. In the 
opinion of the register there is no objection 
to complying with the joint petition of the 
banki-upt and the only creditors whose claims 
are filed, but the question is respectfully sub- 
mitted for such order as your honor deems 
proper. T. J. Latham, Register. 

John P. Bdmondson, for bankrupt 

HAMMOND, Judge. I do not concm: with 
the register in the foregoing opinion certified 
by him. General order in banloruptcy, No. 
5, limits the power of the register to thb 
time and place fixed by the com*t in the 
special order imder which he acts, or to tlie 
time and place fixed by him, acting under 
tfie authority of a general order of the com-t. 
There is nothing in the statutes or any gen- 
eral order of the com-t, or tlie rules pre- 
scribed by the supreme com-t, authorizing a 
register to adjom-n a meeting of creditors by 
letter, or otherwise than by attending tlie 
meeting at the time and place designated 
for its assembling. During the epidemic 
just closing, the com'ts were virtually closed, 
and the meeting of creditors appointed in 
this case has wholly failed, without any 
fault on the part of the creditors. Their 
right to choose an assignee cannot be prej- 
udiced by a failm-e, imder the circumstances 
of this case, to attend a meeting appointeu 
at a time and place when and where a 
deadly disease was prevailing to such an 
extent that it was dangerous to hold it. Let 
a new warrant issue, appointing another 
meeting, to be served as if no warrant had 
ever issued. The clerk will certify this opin- 
ion to the register. 
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Case No. 3,896. 

DICKINSON V. ADAMS. 

[4 Sawy. 257; ' 17 N. B. R. 380.] 

District Court, D. California. May 22, 1877. 

BaXKKUPTCY — FUAUnCLENT TkANSFEU— KNOWL- 
EDGE OF Ven'dke. 
To entitle an assignee to recover of the ven- 
dee goods sold on the eve of bankruptcy, it must 
be shown, not only that the bankrupt intended 
to dispose of his property in fraud of the act 
[of 18U7 (14 Stat. 517)], but that the defendant 
knew such to be his intention, and guiltily com- 
bined and colluded with him to carry it into 
t'ffect. 

J. H. Dickinson, in pro. iJor. 
E. Moore, for defendant 

HOFFMAN, District Judge. Notwitli- 
standing the very careful and elaborate ar- 
gument made by the assignee in his own be- 
half, I have not been able to arrive at the 
conclusion which he so zealously contends 
should be drawn from the testimony. To 
maintain this action, be must show not only 
the insolvency of the bankrupts at the time 
of the sale In question, and that the defend- 
ant had reasonable cause to believe that 
such was their condition, but also that he 
knew that a fraud on the act was intended. 
He must, in the language of the supreme 
court, prove a "guilty collusion" between 
the parties. Clark v. Iselin, 21 Wall. [(88 U. 
S.) 360]. 

The counsel for the defendant has argued, 
that at the time of the transaction in question 
the bankrupts were not in point of fact in- 
solvent. This conclusion he bases upon a 
comparison of the value of their assets with 
the amount of their individual and firm 
debts. 

As intimated at the hearing, I am unable 
to assent to this conclusion. The sale to de- 
fendant was made after an attachment had 
been levied on a considerable part of their 
property. Thej-^ were apprehensive of other 
attachments, and the avowed object of the 
sale was to obtain a sum in cash with which, 
as they hoped, they could make an arrange- 
ment with their creditors by paying fifty 
per cent, of their debts, and giving their I 
notes for the balance. 

They were disappointed in their expecta- 
tions, but the fact that this was the best 
proposition they could offer seems to me to 
establish beyond question the condition of 
msolvency. That the bankrupts really in- 
tended to make and cai-ry out, if accepted, 
this arrangement may be open to contro- ■ 
versy. The circumstance that on the morn- 
ing of the day on which the sale to the de- \ 
fendant was concluded, one of them paid to ,' 
a creditor named. Levy the whole amount of . 
liLs debt, by transferring to him property 
sufficient to cover it, seems hardly consistent 
with their account on the stand of their mo- ' 
tives and intentions. ! 

i 

' [Reported by L. S. B. Sawyer, Esq., and \ 
here reprinted by permission.] 



But admitting that the proofs show that 
th(j dcbioi-s were insolvent, and even that a 
fraud on the act was intended by them, it 
must further be shown that the defendant 
knew of this fraudulent intent; in other 
words, that there was a guilty collusion be- 
tween the parties to evade and defeat tlu^ 
operation of the act. 

They were in no Avay indebted to the d(*- 
f endant He was not related to thorn, and ha- 1 
had but slight business connection with them 
previously, and, so far as appears, no very 
intimate associations. He seems to have ac- 
cidentally observed sti-angers in charge of 
their property, and, on inquiry, ascertained 
that it had been attached. They thereupon 
offered to sell him other propertj^ in their 
possession, fearing, as they said, other at- 
tachments, and in order to procm-e means to 
an-ange their affairs in the manner which 
has been mentioned; the defendant swears 
that this was what he understood and be- 
lieved to be the object of the sale, and the 
bankrupts testify that they so stated to him, 
and that such was then- real intention. 

If this was the real character of the trans- 
action, it seems to me wholly unobjection- 
able. The bankruptcy law was not intended 
to prevent an embarrassed, or even an insolv- 
ent, debtor from converting a portion of his 
property into cash, in order to obtain means 
to appease his creditors by partial payments, 
and to procure a respite for the balance. 

If a person to whom the property is offered 
under such circumstances cannot safely buy 
without becoming liable to restore it to the 
assignee, if bankruptcy supervenes, the mere 
fact of a present, and it may be a temporary, 
inability to meet his engagements, would 
practically deprive the struggling debtor of 
all power of extrication, would render hia 
property vii-tually unavailable, and a tempo- 
rary embarrassment might be converted into 
irremediable ruin. I think, therefore, that 
before calling upon the purchaser of the in- 
solvent's property-, under such circumstances, 
to restore it or its value, the proofs ought 
to be clear that there was a fraudulent de- 
sign on the part of the debtor, and that this 
was known to and connived at by the pur- 
chaser. 

The assignee has dwelt with gi*eat force 
and, I think, justice, on the conduct of tlKi 
bankrui)ts, both before and after the sale to 
defendant, as indicating a design to put their 
property beyond the reach of their creditors. 
Within a very few days after the attach- 
ment they seem, by sales and fraudulent 
preferences, to have diA'ested themselves of 
all tlieir property not exempt from execution, 
and their design appears to have been to 
place themselves in this condition and then 
force from their remaining creditors an as- 
sent to any arrangement they might propose. 
But I cannot find any, or, at least, sufficient 
proofs that the defendant was aware of any 
such design. He was told by the bankrupts 
tliat the attachment was wholly unexpected. 
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by them; that tliey had placed in the hands 
of the attaching creditors §6,000 worth of 
wheat, more than sufficient to cover their 
whole indebtedness; that if it had been sold 
at the proper time, a balance in their favor 
would have resulted; that they did not know 
It had been sold, as no account had been 
rendered by the pledgees, and that they did 
not believe they owed the latter anything. 

They f m-ther stated that they had property 
enough to pay all their debts; and this state- 
ment the defendant swears he fully credited, 
not merely on the strength of their assur* 
anc<^s, but from the knowledge he had of 
their property. He does not seem, however, 
to have had any vei'y definite idea of the 
amount of their indebtedness. 

The statement made by tlie bankrupts may 
very possibly have been true. The counsel 
for defendant has made a computation, by 
which he shows that on comparing the total 
amount of the joint and separate property 
of the banki'upts, with the aggi-egate of their 
joint and separate debts, the formei- was suf- 
ficient to satisfy the lattei*. 

I have not thouglit it necessary to examine 
ci'itically this computation. I refer to it 
merely to show that tliere is nothing prepos- 
terous, or even improbable, in the idea that 
both the banlu'upts and the defendant ma> 
have believed that they had the means to 
satisfy all tlieir creditors. I think it almost 
certain they could have done so, if they had 
been permitted to wait for the rise in the 
price of wheat which occiu-red in tlie fall of 
the same year. 

The defendant had no knowledge of the 
previous payments by the banltrupts to cer- 
tain of tlieir smaller creditoi"s, nor was he 
aware of the intention of Garrett Pierce to 
pay Levy in full by a sale of his separate 
property to him. So far as the proofs dis- 
close, he may have supposed, as he sweai'S 
he did, that tlie banla'upts having been un- 
expectedly attached for a debt of the exist- 
ence of which they were not aware, and hav- 
ing property enough to meet their liabilities, 
were desirous of obtaining cash to raise the 
attachment already levied, and to avoid oth- 
ers, and thus save costs and expenses; that 
believing this to be the tnie state of the case, 
he consented to purchase the property they 
offered to sell him, and thus furnish them the 
money they required. 

I am awai'e that the case is not free from 
suspicious circumstances; the chief of which 
is the statement by the defendant that the 
banlu'upts owed him a small balance, when 
in fact he was then holding, subject to their 
order, a considerable portion of the purchase- 
luoney for the property bought by him. His 
■explanation of this statement is by no means 
satisfactory. He states that he considered 
bimself at liberty, when annoyed by imperti- 
nent inquiries, to give an untruthful, or to 
use his own milder euphemism, an "optional" 
answer. 

The previous and subsequent disposition oi 
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their property by the banltrupts, and especial- 
ly the sale to Le\'y, suggests, as already inti- 
mated, the suspicion that their design at 
least was to put all their property out of their 
hands, and beyond the reach of their cred- 
itors, and thus force the latter to accept such 
terms as they might offer. I have given to 
these cu-cumstances the most careful consid- 
eration, and have endeavored to form a just 
appreciation of their significance. I have 
come, on the whole, to the conclusion that 
they are insufficient to show what must be 
established by a preponderance of proofs, 
viz.: that not only the bankrupts intended 
to dispose of their property in fraud of the 
act, but that the defendant knew such .to be 
their intention, and guiltily combined and 
colluded with them to carry it into effect. I 
feel some confidence that such would be the 
verdict of a jm-y under the proofs in this 
case, and under instructions from the court 
that the burden of proof was on the plaintiff. 



Case Ho. 3,897. 

DICKINSOlSr V. The CATELd^RINE. 

[29 Hunt, Mer. Mag. 458.] 

District Court, S. D. New York. June 13, 
1853.^ 

DaSLVGES OcCASlONEIi BY COLLISION AT Se.\. 

[Schooner sailing free at night on tlie lar- 
board taclc without a lookout Jield solely in fault 
for failure to keep out of the way of a schooner 
approaching closehauled on the starboard tack.] 

[See note at end of case.] 

[This was a libel by Noah Dickinson and 
Others, owners of the schooner San Louis, 
against the schooner Catharine (Stiirks W. 
Lewis and others, claimants), to recover dam- 
ages for a collision between the two vessels.] 

D. D. Field, for libelant. 

Betts & Donohue, for claimants. 

Before NELSON, Gurcuit Justice. 

This was a suit to recover damages oc- 
casioned by a collision between the libelant's 
vessel, the schooner San Louis, and the 
schooner Catharine, which occm-red on the 
evening of April 21, 1852. about 2o miles 
south of Sandy Hook. The San Louis was 
bound from New York to Philadelphia with 
a cargo of stone, and was closehauled on 
her starboard tack, steering S. or S. by W., 
and about four or five miles from shore, the 
wind being about S. W. by W., and the night 
clear enough to distinguish vessels at about 
a mile distant. She had a look-put and a 
man at the wheel, but no light. The Oatli- 
arine was boimd into New York on hei" lar- 
board tack, with a free wind, with no look- 
out, but with a light, and just before the col- 
lision there had been no one at the wheel; 
and she did not discover the San Louis till 
she was within half a mile. Held, that un- 
der these circumstances, and under the rules 



^ [Reversed in 17 How. (58 U. S.) 170.] 
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of navigation laid down by the United States 
supreme com-t, in the case of St. John v. 
Pain, 10 How. [51 U. S.] 557, it was the duty 
of the Catliarine to hare avoided the col- 
lision, and that no fault was discoverable on 
the part of the San Louis. Decree for the 
libelants, with a reference to ascertain their 
damages. 

[NOTE. The decree was affirmed by the cir- 
cuit court, on claimant's appeal. They then 
took an appeal to the supreme court, where the 
decree was reversed. The supreme court found 
on the evidence that the San Louis luffed on 
first seeing the Catharine, tlius violating her 
duty to hold her course, and placing herself in 
fault; but that the Catharine was also iu fault 
for failing to keep a lookout; and that the dam- 
ages should be divided between them. The 
Catharine v. Dickinson, IT How. (58 U. S.) 
170.] 



DICKINSON (PITZZARD WADDING MAN- 
rP'G CO. v.). See Case Xo. 5,165. 

DICKINSON CI'XITED STATES v.). See 
Case No. 14,958. 



Case No. 3,898. 

The DICK KEYS. 

[1 Biss. 408.] ^ 

Circuit Court, S. D. Ohio. Oct., 1863.'' 

Bakges Subject to Rules of Navigation. 

1. The use of barges having been found indis- 
pensable to a profitable navigation of the Ohio 
11 nd Mississippi rivers in certain stages of the 
water, they are subject to the rules of naviga- 
tion. 

[Cited in The Murphy Tugs, 28 Fed. 431.] 

2. When the articles transported are the 
same, governed by the same transporting power, 
whether steam, wind, or the natural forces of 
the current, the rules of navigation apply re- 
spectively to the modes used. 

3. (roods, whether conveyed in the body of a 
steamboat or in a barge attached thereto, are 
subject to the same guaranties and protection 
There is nothing in the addition of a barge con- 
nected with a steamboat which changes the 
character of transportation. 

[Cited in The Ida Meyer, 31 Fed. 89.] 

4. A contract for the use of a barge at a stip- 
ulated rate, is cognizable in admiralty, and a 
libel may be maintained against the steamboat 
using it. 

[Cited in The Florence, Case No. 4,880.] 

5. The parties having intended to bind the 
steamer, the court will not restrict the meaning 
of the words used in the contract, as they tend 
to the advancement of commerce. 

Appeal from district court of the United 
States for the southern district of Ohio. 

In admiralty. These were cross actions 
brought in the admiralty com't, which, by 
the order of that com-t, were consolidated. 

The libeliants, [John] Scott & [John A.] 
Duble, allege that they are the owners of tlie 
steamboat Yorktown No. 2, and of the barge 
No. 2, which, on the 2d of December, 1854, 
were lying at the port of Cincinnati, in the 



* [Reported by Josiah II. Bissell, Esq., and 
lu»re reprinted by permission.] 
- [Affirming Case No. 12,528.] 



district aforesaid, and that by the usages 
of navigation on the Ohio and Mississippi 
rivers, barges are used by steamboats, as 
appm-tenant thereto, for towing up and down 
said rivers, in the transportation of freight, 
and also for lightering over the bars in said 
rivers, at a low stage of water. That the 
steamboat Dick Keys, on the second of De- 
cember, 1854, was a vessel of more than 
twenty-two tons bm-den, enrolled, &c., ana 
was employed with barges on the same riv- 
ers, between Cincinnati and New Orleans, 
and that [John C] Riley, as master of the 
steamboat Dick Keys, and on behalf of said 
steamboat, did, by contract in writing, obli- 
gate himself and said boat, to pay to libel- 
iants twenty dollars per day for the use ot 
the said barge, commencing on the second 
of December, 1854, and continuing until said 
Riley, as master, should deliver to the libel- 
iants either of the two barges, Damon or 
Pythias, which were owned by the steamboat 
Dick Keys, in thorough repair for business, 
and that after delivery the steamboat York- 
town No. 2, and the steamboat Dick Keys, 
should have the use of each other's barges 
until such time as they could meet and ex- 
change them without injmry or loss to either 
party; and should the libeliants not make 
use of the barge belonging to the steam- 
boat Dick Keys, a fair compensation should 
be paid by the Yorktown No. 2, until it 
should be returned to the libeliants in as 
good order as when received. That on the 
day aforesaid, the said Riley, as master, took 
possession of the Yorktown barge No. 2, un- 
der the conti-act, and used the same until 
after the thu-ty-first of December, 1854, on 
which day the barge Damon was delivered 
to the libeliants. And it is claimed under 
the conU-act, that the sum of five hundi-ed 
and eighty dollax's ai-e due under the con- 
tract by the steamboat Dick Keys, her mas- 
ter and owners. The district court allowed 
a small set-ofe against the claim of libeliants, 
and entered a decree in their favor for the 
sum of 3556, with interest thereon from time 
of demand. [Case No. 12,528.] 

Mills & Hoadly, for libeliants. 

Lincoln, Smith & Warnock, for respondent. 

McLEAN, Circuit Justice. It is contended 
that this is not a maritime conti'act, or one 
of which a court in admiralty can take ju- 
risdiction. 

This is admitted to be a proceeding in rem, 
in which the steamer Dick Keys is sought 
to be made responsible, on the ground of a 
maritime lien. I am not aware that a ques- 
tion similar to this has at any time been 
raised. Had the conti'act been made for the 
mere towage of one or more barges, for hire, 
it could not be considered as a maritime 
contract But this was not the nature or 
effect of the contract 

In certain stages of the water in the Ohio 
and Mississippi rivers, barges have been 
found indispensable to a profitable naviga- 
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tion. It is sometimes necessary to ligliten 
tLe steamboat, by placing the heaviest arti- 
cles in barges. These are so connected with 
the boat and "with its transportation, as to 
require but one agency. The propelling pow- 
er is the same, and the rules of navigation ap- 
ply. Some additional care may be required 
in the passage of boats on the river, but the 
governing principle is the same. Should two 
steamboats unite in ascending or descend- 
ing the above rivers, there could be no ob- 
jection, unless greater caution should be re- 
quired in passing narrow channels. 

In Pars. JIar. Law, 497, it is said, "If a 
barge is necessary to a steamboat, its hire 
to it will be regarded as a material furnished 
for its equipment" Amis v. The Louisa, 9 
Mo. 629; Gleim v. The Belmont, 11 Mo. 112; 
The Kentucky v. Brooks, 1 G. Greene (Iowa) 
398. 

Whether the term "equipment" be the most 
appropriate one, to designate the use of the 
barge, when engaged in transporting a part 
of the cargo of a steamboat, it may not be 
necessary to inquire; but when the articles 
transported are the same, or substantially 
the same, governed by the same propelling 
power, whether of steam, wind, or the nat- 
ural force of the current, the rules of navi- 
gation apply respectively, to the modes used. 
And it is proper here to say that the goods, 
whether conveyed in the body of the steam- 
boat, or in the barge, are subject to the same 
guaranties and protection. This, it appears 
to me, is an important principle, especially 
in regard to steam navigation on our west- 
ern rivers. 

Steam tugs are used in difficult places on 
our rivers, and in entering our harbors. In 
such cases, the governing power being in the 
tug, it is made responsible for the safety of 
the charge. 

I see nothing in the addition of a barge, 
connected with a steamboat, which necessari- 
ly changes the character of a transportation. 
On the contrary, t see additional security in 
such a ti'ansportation, from the laws which 
govern it 

No one can fail to see, from tlie language 
used in the libel, and the contract, that the 
parties intended to bind the steamboat Dick 
Keys and her owners. And this construction 
is necessaiy to give effect to the intention of 
the parties. And where such is manifestly 
the object, the court will not restrict tlie 
meaning of the words used, as they tend to 
the advancement of commerce. 

There is no pretence that in this Case any 
lien arises from supplies or necessaries fur- 
nished the Dick Keys. The contract between 
the parties covers the liabilities for w^hich the 
boat may be made responsible, and these do 
not appear to have consisted in what is ap- 
propriately called supplies. 

In regard to the terms of the contract for 
the barges, and the time each was used by 
tlie respective boats, and the compensation 
allowed by the district judge, I see nothing 



which requires a correction in the decree of 
the court; it is therefore affirmed. 

NOTE. That coal barges and flat boats are 
not "boats or vessels" subject to admiralty 
jurisdiction, was held in Jones v. Coal Barges 
[Case No. 7,458]. Steamboats and lighters em- 
ployed on tide waters are within the admiralty 
jurisdiction, but not ferry-boats, or those en- 
gaged in ordinary traffic along the shores. 
Thackeray v. The Farmer [Id. 13,852]. Ferry- 
boats running between diflEerent states are sub- 
ject to admiralty jurisdiction and subjects of 
salvage. The Oheeseman v. Two Ferry-Boats 
Pd. 2,638]. 
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Case M'o. 3,898a. 

DICKSON V. MATHERS. 

° [Hempst. 65.] ^ 

Superior Court, Territory Arkansas. 
1828. 
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Replevin Lies, When — Special Pleas — New 
Trial — Evidence hot Pkoduced. 

1. Where evidence is within the control of a 
party, who omits to use it at the trial, because 
he was not advised of its importance, a new 
trial will not be granted to enable him to bring 
it forward. 

2. Possession 'by the plaintiff, and an actual 
wrongful taking by the defendant, are neces- 
sary to support the action of replevin. 

3. Property in the defendant must De special- 
ly pleaded, and cannot be given in evidence un- 
der non cepit 

Appeal from Conway curcuit court. 
Before ESKRIDGE and BATES, Judges. 

OPINION OF THE COURT. Tliis was an 
action of replevin, brought by the appellant 
[James S. Didison] against the appellee 
[Thomas Mathers], in the Conway circuit 
com-t, for unlawfully taking and detaining a 
negi'O, and comes here by appeal. 

Several points liave been relied on for re- 
versing the judgment E'irst, that the judg- 
ment was rendered upon an immaterial is- 
sue. From the record it appears that the de- 
fendant plead the general issue, non cepit 
and property in himself. By the first plea, 
he says he has not taken the property in such 
a manner as to entitle tlie plaintiff to an ac- 
tion of replevin; and by the second, that the 
property is his own, in order to entitle him- 
self to a retm-n of it. These were the only 
pleas which the defendant could plead; he 
could not avow, because it would be incon- 
sistent with the general issue, and property 
must be pleaded in bar or abatement and 
cannot be given in evidence under the gen- 
eral issue. 1 Chit PI. 481; 5 Mass. 285; 1 
.Johns. 380; 2 Selwyn, N. P. tit "Replevin," 
367; Shearick v. Huber, 6 Bin. 3; Hempstead 
V. Bird, 2 Day, 299; 1 Com. Dig. "Action," 
M. 6. In Pangbmm v. Patridge, 7 Johns. 

I ^ [Reported by Samuel H. Hempstead, Esq.] 
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■ 140, the pleas of uon cepit and property were 
plead to^'ether. The pleas, then, were not in- 
consistent. 

The second question presented by the rec- 
ord arises out of an application for a new 
trial. In the attidavit upon which the appli- 
cation for a new b-ial is founded, it is stiired 
that thei-e is a written contract for the hire 
of tho nrgro, from George Bentley to the 
plaintiff, the importance of which conti-act 
he did not know at the time he consented to 
so to trial. The contract ref trred to was with- 
in the control of the plaintiff. Dickson, at 
the time of tho trial, and that it was not 
used must be ascribed to his own neglij^ence, 
of which he cannot avail himself as a gi-ound 
for a new trial. 

The tliird point ^-ows out of tiie bill of ex- 
ceptions taken to the insti-uctions of the 
oom-t to tlio Jury. These instructions were, 
that the Jury ought not to find for the plain- 
tiff unless there was an unlawful taking of 
the negi'o by the defendant from the jjosses- 
siou of the plaintiff, or that he enticed the 
iiegi-o from the possession of the plaintiff in- 
to his own possession, in which latter case 
there would be an unlawful taking. Pos- 
session by the plaintiff, and an actual wrong- 
ful taking by the defendant, ai-e requisites 
to support the action of replevin. The tak- 
ing must be from the actual possession of 
the plaintiff, and it must be tortious. Pang- 
bm-n y. Pati-idge, 7 Johns. 140; Clark v. 
Skinner, 20 Johns. 465; Thompson v. Button, 
14 Johns. 84. Judgment affirmed. 



^^9.^>^?^' Pi^^.^,¥^-^^' ^•>- See Casos Nos. 
l),G03 and 9,604. I 

DICKSON (PEISCH v.). See Case No. 10,- I 

DICKSON (SIMMS v.). See Case No. 12,- 
809. 



Case No. 3,899. 

DIDLAKE V. ROBB. 

[1 Woods, 080.] ^ 

Cirenit Court, N. D. Mississippi. Nov. Term, 

1874. 

PiiosrissonT NoTK— Renewal by Heik— Commox- 
Lvw Limitation. 

1. A promissory note given by the heir, in re- 
newal of a note made by his ancestor which 
was barred by limitation at the death of the an- 
cestor, is void for want of consideration. 

2. At common law, after the lapse of sixteen 
years, there arises the legal presuin])tion that 
the debt has been paid; and, after the expira- 
tion of twenty years, this presumption becomes 
conclusive. 

The legal questions in the case were pre- 
sented by a demmTer to one of the defend- 
ants' pleas. The substance of the plea is 
stilted in the opinion of the coiu't. 

Johnson & Johnson, for plaintiff. 
Nugent & Yerger, for defendants. 



' [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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HILL, District Judge. This action is 
brought by the plaintiff' against the defend- 
ants to recover the amount of five promissory 
notes, each for the sum of §3,189.27, due and 
payable as follows: February 1, 1868, 1869, 
1870, 1871 and 1872, and each bearing inter- 
est from the first day of February, 1867, the 
tlay upon which, it is to be presumed, the.\' 
were executed, no date being stated. Among 
otlier pleas interposed by the defendants is 
one stated as the second, which avers a want 
of a sufficient consideration, alleging that tlie 
notes were given in renewal of fom- notes ex- 
ecuted by John H. Robb, the late husband of 
said Ann L. Robb, and the father of the other 
defendants, payable to the ancestor of said 
Nannie W. Didlake, dated September 12. 1639, 
and due and payable as follows: One for 
§2,613, February 1, 1843; one for 82,474. Feb- 
ruary 1, 1842; one for .^2,333, February 1, 
1841; and one for ?500, dated September 24, 
1849, and due four months after date. On all 
these notes there were credits, except the last 
mentioned. John H. Robb, the ancestor of 
defendants, died intestate in the year 1852, 
and letters of administration wei-e gi-anted 
upon his estate, by the probate court of Wash- 
ington county, inMay,18o3. AU of these notes, 
except the note for §500, upon which s:^00 
had been paid in 1850, were barred by the 
statute of limitations before the death of the 
said John H. Robb; and all of them were 
barred long before the execution of the notes 
sued upon. It is also averred that these notes 
were executed under a mistake as to their 
binding obligation upon the estate of the said 
John H. Robb. To this plea the plaintiffs 
have filed their demuirer, which raises tho 
question as to whether the matters alleged in 
the plea constitute a good defense to the 
plaintiff's action. It is admitted that there 
must have been a sufficient legal considera- 
tion upon which the promises were made, to 
enable the plaintiff to recover; that is, some 
benefit to the promisor, or ^omo injury to the 
promisee; but, it is insisted by plaintiff's 
coimsel, that th© giving up of the old notes 
was a satisfaction of them, and hence a good 
consideration. 

The autJiorities hold that where a party has 
owed a valid debt which has become barred 
by the statute of limitations, or from which 
he has been discharged by a decree in bank- 
ruptcy, a new promise to pay tlie debt will 
be binding, both defenses being personal and 
only available npon plea; but in such cases the 
debt from which the promisor may upon his 
plea discharge himself must once have been 
a valid one and one for which he would have 
been liable but for the plea; otherwise, tlie 
promise is entirely voluntaiT and of no bind- 
ing force. The heire at law and distributees 
are not liable to pay the debt of the ancestor, 
whilst the estate, both real and pei-sonal. 
is liable if proceeded against in the proper 
manner, and within the prescribed time. 
This the holders of these notes executed by 
the ancestor neglected to do until this liabil- 
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ity was extinffuislied by lapse of time and the 
.-statute of limitations. It is now well set- 
tled in this state that a debt barred by limita- 
tion at the death of the decedent cannot be 
revived by a promise made by his personal 
-representative, and upon principle, a judg- 
ment rendered against the representative up- 
•on a debt so baiTed would not be binding up- 
on creditors holding subsisting debts, or upon 
tlie legatees or distilb'utees. The heir at law 
immediately becomes vested with the title to 
the real estate, subject only to the debts of the 
Jincestor for such balance as mayremain after 
the exhaustion of the personal assets; and 
upon principle, if the personal estate is not 
liable, the real estate so descended cannot 
be reached. 

But aside fi*om the statute of limitations, 
there were other defenses against a portion 
■of these notes, at the death of .Tohn H. Robb, 
-as they are stated in the plea. The nde is 
well settled tliat after a debt has remained 
■due and payable for sixteen years, the law 
holt^s such lapse of time as prima facie evi- 
■dence of payment, which prima facie evi- 
dence may be rebutted by proof of a subse- 
quent promise to pay, or some reasons why 
«uit was not brought; and after the lapse of 
t\N'enty years the presumption of payment 
Ijecome conclusive. Let us apply these rules 
to the notes as stated in the plea. The note 
falling due February 1, 1841, was due for 
more than twenty years before the death of 
the maker. The only credit was entered Sep- 
tember 25, 1844, about eighteen years before 
Ms death. The note falling due February 
1, 1842, has no credit, and was due more than 
twenty years before maker's death. The 
note falling due February 1, 1843, had no 
-credit upon it at the death of the maker, and 
had been due for nineteen years, or about 
that length of time; leaving only the note for 
-?500, and upon which a credit of §300 was 
entered within about six months after the 
same became due and payable. As to all but 
the balance due on this note there was prima 
facie a good defense, without invoking the 
^statute of limitations at the death of said 
Robb, and a conclusive defense as to the note 
for $2,474. The payments made after this 
time were made by the administrator, it is 
presumed, who could not revive the debt by 
such payment, und thereby create a binding 
•obligation upon herself or any one else. 

From a careful considex*ation of the matters 
-stated in the plea, and the principles of law 
involved, I am convinced that the promises 
made by the defendants could not by any 
possibilitj- seciu-e to tliem any benefit what- 
■ever; promises which they were under no 
legal or moral obligation to makp, and which 
the plaintiffs had no legal or moi-al right 
to exact, and for the nonperformance of 
which they have no right to complain, and 
•consequently in law there was no sufficient 
considei^ation to sustain the promises made; 
that the plea presents a good defense to the 
action, and the demm'rer thereto must be 



overruled. To hold otherwise would be to 
hold that the defendants were liable for the 
sum of $21,787.02 for a debt of their ancestor 
of only $206 at the time of Ms death, then 
binding upon his estate, and which last sum 
had long ceased to have any binding force 
against his estate before those promises were 
made, and none of which debts ever did have 
any binding obligation upon either of the de- 
fendants personally. Demurrer overruled. 



Case Wo. 3,900. 

The DIDO. 

[Cited in The "Warren, Case No. 17,193. No- 
where reported; opinion not now accessible.] 



DIDO, The (HOPE v.). See Case No. G,G79. 

DIDO, The (TBASK v.). See Case No. 14,- 
142. 



Case No. 3,901. 

DIEDMAN v. The JOSEPH HUaiB. 

[N. X. Times, Aug. 15, 1862.] 

District Court, S. D. New York. 1862. 

Shipping— Pakt Owners — Right of Possessiox. 

[The owner of three-fourtlis of a foreign ves- 
sel may recover possession against the alien 
master, who owns the other one-foiirth, al- 
tliougli the accounts of the voyage are still un- 
settled, and the vessel has merely stopped in an 
American port on the way to her home port.] 

[Libel by William K. Diedman against the 
brigantine Joseph Hume (Henry Kenely, 
claimant), for possession.] 

Beebe, Dean & Donohue, for libelant 
Charles Edwards, for master. 

Before SHIPiVIAN, Disti-ict Judge. 

This was an action for the possession of 
the brigantine Joseph Hume, an English ves- 
sel. The libel alleged that the libelant was 
owner of three-fourths of the vessel, and 
the defendant, Hem-y Kenely, owner of one- 
fourth, and master; that the vessel had 
recently arrived in this port incumbered 
with a bottomry bond for some §5,500; that 
the master brought with him the sum of $1,- 
000 in gold, which fact he had concealed 
from the libelant; that this money must have 
been part of the earnings of the ship, or from 
the bottomry; that the master had rendered 
incorrect accoimts, and refused to deliver up 
the vessel, although demanded. The answer 
admitted that the libelant was owner of 
three-foiu'ths of the vessel, but set up that 
the vessel was a British vessel and the mas- 
ter an alien and British subject; that the ma- 
jority owner had no right to the possession 
of the vessel while in a foreign port, and 
while the accounts of the voyage were still 
unsettled. The answer also denied making 
any false accoimts, and set forth in detail 
certain ti'ansactions and personal ventm-es of 
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the master, whicli it was claimed would ac- 
count for the .?1,000. It was also alleged 
that the vessel was bound to her home port, 
and in bond to proceed at once to her desti- 
nation and there deliver her. The cause was 
heard upon the pleadings alone, and a de- 
cree of possession rendered in favor of the 
libelant, with costs. 



Case 'No. 3,902. 

Bs parte DIETZ. 

[3 App. Com'r Pat. 358.] 

Circuit Court, District of Columbia. Aug. 20, 

1S60. 

Patkxts — Equivalents— Reis&ugs— Lamps. 

[1. A device for admitting air to the lower 
part of the flame of a lamp thi-ough many small 
lioles is a mechanical equivalent of one admit- 
ting it through larger apertures, one on each 
side of the wick-chamber.] 

[2. The inventor of the first device applying 
a certain principle is entitled to a reissue cov- 
ering a mechanical equivalent of the invention 
secured by his original patent.] 

[This was an appeal by Michael Dietz from 
the decision of the commissioner of patents, 
refusing a reissue of a patent for an im- 
provement in lamp-burners.] 

MORSBLL, Circuit Judge. In his specifi- 
cation, Dietz says: "Having thus described 
my invention, what I daim as new in flat 
wick lamps, and desire to secure by letters 
liatent is, an air-chamber in combination with 
the chamber formed by the concavity of the 
deflector of a lamp top, substantially as de- 
scribed. I also claim the combination of an 
air-chamber for supplying air to the interior 
of the cone for openings for the admission 
of air on the outside of the cone, between 
the latter and the inside of the chimney 
substantially as set forth." 

The commissioner, in his decision, dated 
March 16, 1860, adopts the report of the ex- 
aminers, dated March 5, 18G0, which, in sub- 
stance, states: "That said Dietz has failed 
to show either that the point taken by the ex- 
aminer as to the introduction of new mat- 
ter, or as to the sufiiciency of the references, 
was not justified by the facts, and therefore 
[not] well taken. Is there in the records of 
applicant's invention, as patented, anything 
suggesting the alternative or variant forms 
of construction he now describes, and seeks 
to claim as his own, in tlie manufacturing of 
lamps? An inspection of them clearly shows 
there is not, and that is conclusive of the 
question; for the law, as we understand it, 
alike with the rules of this oflice and its uni- 
form practice, prohibits a reissue of a patent 
for anything save the invention which was 
described or shown in the patent; that is to 
say, described in the specification annexed 
thereto, or shown in the model or drawings; 
and in neither of these records, we repeat, are 
there to be found any data authorizing the 



expansion of the invention into the propor- 
tions applicant now seeks to make it assume; 
hence the first and second claims he now pre- 
sents are certainly — we are not sure the third 
is not, also — inadmissible, because based up- 
on the introduction of new matter, for which 
there is no warrant." The subsequent part 
of the report is not recited, for the reasons- 
wnich will hereafter appear. 

Reasons of appeal have been filed, sufficient 
to cover all the points of error supposed to- 
exist in the decision of the commissioner. 
The report of the commissioner in reply to- 
the reasons is in substance the same as just 
recited. With this state of the case, the com- o 
missioner, according to previous notice, laid 
before me all the original papers relating to 
the case, together with the depositions of 
witnesses, submitted to him by the appel- 
lant, the reasons of appeal, and his report, 
and the case was submitted upon the writ- 
ten argument of the appellant's counsel. On 
a hearing before me previous to the filing 
said argument, air. Clark, the examiner, was 
present, and, after an examination and com- 
parison of the Dyott lamp, which the ap- 
pellant's counsel had made, with the drawing 
of the rejected application, said that he was- 
satisfied that he was mistaken with regard 
to the Dyott lamp, and the same was not aur 
anticipation of the lamp which is the subject 
of this case. The only point, therefore, open 
for my consideration, is whether the case 
shown by the appellant is within the stat- 
utes authorizing reissue in the absence of all 
fraudulent or deceptive intention. 

The commissioner's objection is that there- 
are no data to be found in the record of ap- 
plicant's invention, as patented, authorizing 
the expansion of the invention by tlie alterna- 
tive or variant forms of consti*uction into 
tlie proportions applicant now makes it as- 
sume; or according to the official letters re- 
ferred to by him, more definitely stated: 
"The new matter introduced into your (ap- 
plicant's) application for the reissue of the 
patent granted you March 8, 1859, as in- 
dicated by the pencil marks on the Sth page, 
amounts to the substitution of a new invention 
not contemplated in your original application. 
The patent covers, not only the apertures in 
the plate between the two chambers, but 
those apertm-es in a certain relative position, 
viz. at the sides of the wicli-tube. A special 
advantage was claimed for that particidar 
arrangement, and it is evident that apertures, 
in that situation will not admit of the same 
operation as if made elsewhere in the plate, 
or the same as if the plate was wholly dis- 
pensed with." The part of applicant's de- 
scription above alluded to states that: "In- 
stead of their being but two apertures formed 
in the upper plate communicating with the 
air-chamber, d, and the chamber, O, as many 
small apertures may be formed as may be 
deemed advisable, in which event, the lower 
series of holes, y, may be omitted altogether 
without materially affecting the burning or 
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the lamps, care being taken to malce the 
openings in the upper plate of a sufficient 
size and number to supply tlie requisite 
amount of oxygen to the fiame, or the whole 
upper plate may be removed entii'ely, in 
which case the size of the openings of the 
air-chamber communicating with the open 
air should be lessened and their number in- 
creased so as to steady and regulate the sup- 
ply, and the depth of the chamber, if any- 
thing, increased, so as to give time to the 
air to diffuse itself throughout the chamber 
previous to its passage upwards into the 
cone chamber above; it would thus enter in 
a diffused state, cooling the wide-tube in its 
ascent, and in a measure acquiring the requi- 
site degi-ee of heat before mixing with the 
flame to promote combustion." 

To be enabled to determine what is the ex- 
tent of the improved patented invention 
which has been smTendered, it will be neces- 
sai'y to consider the import of the specifica- 
tion which accompanies it It states that the 
patentee's "improvement relates more espe- 
cially to that class of lamps with flat wicks 
which are provided with, a deflector, as now 
in common use for burning coal or carbon 
oil, and other such fluids. These lamps, as 
heretofore constructed, ai"e in so far defect- 
ive as that the flame is not perfectly steady 
and regular, and the light not always so 
clear and brilliant as might be desired; 
which in a great measure is to be attributed 
to the manner in which the air is supplied 
to the flame. The fresh air from the out- 
side, as it enters at the sides through a series 
of apertm'es provided for this purpose in the 
chimney-band, being repulsed at first by the 
heated au* of the inside, rises up along the 
sides of the deflector, thus establishing a 
continuous current, which flows only along 
the boimdaries of the inner space under the 
deflector, thus only coming in contact and 
commingling with the gaseous products at 
the upper part of the flame above the wick; 
no air, or at least a very small portion, flow- 
ing in at the bottom of the flame, close to 
the widi. Again, by the peculiar shape of 
the deflector or cone which encloses the wick 
tube, a large portion of the caloric produced 
by the flame is absorbed and retained by the 
bm*ner; the wick-tube becomes so highly 
heated that it causes the burning fluid to 
evaporate more rapidly than is necessary for 
the regular supply of the flame. To obviate 
which defects is the object of my present im- 
provement, and it consists in forming the 
lower part of the top into an air chamber, 
near the bottom of which a series of holes 
are pierced for the admission of fresh air, 
at the upper part of which a narrow aperture 
is left on each side of the wick-tube for the 
passage upwards of the air from the air- 
chamber beneath, by means of which a con- 
tinuous current is established, running up- 
wards along the wick-tube, cooling the latter 
as it passes up, and bringing the air to a 
proper temperatm*e previous to its being 



brought in contact with thfe gaseous products 
of the oil at the lower part of the flame, 
which materially assists in providing a bril- 
liant, steady and regular light." The simi- 
mary of this claim is in these words: "The 
arrangement of an ah*-chamber, a, in the top 
of a lamp having a flat wid:, when said lamp 
is provided with a cone or deflector, B, for 
feeding au* to the flame, and the air-chamber, 
B, with a series of holes for the admission 
of fresh air, and openings, f, for its passage 
upwards along the sides of the widi-tube, or 
their, or either of their, equivalents, in thti 
manner and for the pm-poses substantially 
as set forth." 

Upon taking a careful view of the invention 
as set forth in the patent as at first recited, 
and compared witli the particularly objec- 
tionable part as set forth in the official letter 
referred to, and the application in this case, 
it really seems to me that the question is 
narrowed down to a very small compass. As 
understood, it is because of a substituted 
number of perforated holes in lieu of the 
openings immediately on each of the sidea 
of the wick-tube for the admission of the ex- 
ternal air to pass up to the fiame at certain 
points thereof as stated, in a better modified, 
regulated and dh*ected form, from the ah 
chamber, D, &c., that this is said to be a 
different mechanical arrangement and a new 
invention. It is true they are not made im- 
mediately on each side of the wick-tube, but 
they are on the same plate, almost as near, 
and operate for the like pm"pose and to ef- 
fect a like object Are they not then to be 
considered as equivalents? If so, it is ex- 
pressly provided that they may be used if 
deemed proper by the patentee. That such 
an arrangement ought to be considered an 
equivalent, I shall state Circuit Justice 
"Washington's idea, expressed in the case of 
Gray v. James [Case No. 5,718]. The judge 
says: "But we think it may be safely laid 
down as a general rule that where the ma- 
chines are substantially the same, and op- 
erate in the same manner to produce the 
same result, they must be in principle tlie 
same. I say 'substantially' in order to ex- 
clude all formal difference; and when I 
speak of the same result I must be imder- 
stood as meaning the same kind of result 
though it may differ in extent; so that the 
result is the same, according to this defini- 
tion, whether the one produce more nails, for 
instance, in a given space of time, than the 
other, if the operation is to make nails." 

This case, I think, shows that although the 
holes or arranged device may" not be of the 
same form, number or precise place, if the 
operation be of the like kind, the admission 
of external air for a like object and purpose, 
though it may be, to perfect that purpose, 
they are to be considered equivalents. 

But again the invention is not for a par- 
ticular arrangement of openings for the ad- 
mission of air through the upper plate, for 
I think it has been fully shown that if the 
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plate were entirely removed the object souprht 
could be attained by other means of a like 
kind. The real truth is that the patent, as 
well as the reissue applied for in this case, 
is for the application of a principle, not na- 
ked, but a patentable principle, and of course 
the rule laid down by the commissioner does 
not apply. See Curt. Pat. § 2,39. 

The principle in the reissue applied for is 
nothing more than a more full development 
of the same principle that has been patented. 
The operation, purpose and object in both 
are of the same kind. [As to] the method 
or mode of attaining the object, the rule, as 
laid down in Cm-t. Pat § 229. is "that, when- 
ever the real subject covered by the patent 
is the application of a principle in arts or 
mamifaetiu-es, the question of an infringe- 
ment will be as to the substantial identity of 
the principle and of the application of the 
principle, and consequently the means, ma- 
chinery, forms or modifications of matter 
made use of will be material only so far as 
they affect the identity of the application." 

I think there is error in the commissioner's 
decision, upon both points, and the same is 
therefore hereby revez-sed, and a direction 
given to gi-aut a patent to the appellant for 
the reissue, as i^rayed. 
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Case No. 3,903. 

DIETZ V. WADE et al. 

[3 App. Com'r Pat. 142.] 

Circuit Court, District of Columbia. 

1S59. 



April 12, 



Ckedibility of Witnesses — RECOKCitiNG Dis- 

CREPiNCIES — PaTKNTS — DaTE OF INVENTION' — 

Reduction to Practice — Vekbal. Descuiption. 

[1. Inconsistencies and incongruities in tlie 
testimony of witnesses whose general character 
for veracity has not been impeached should be 
reconciled, when it can be done without vio- 
lence, especially when there is no extrinsic rea- 
son for suspecting error or fraud. And, if the 
testimony cannot be reconciled, the presump- 
tion of reason, as well as of law, will impute the 
variance to an innocent misconception, rather 
than to a willful and corrupt misrepresentation, 
especially when the witnesses are compelled to 
make their answers to an ingenious and artful 
ex<amiuation through the medium of an inter- 
preter.] 

[Cited in Gibbs v. Johnson, Case No. 5,381.] 

[2. ITnder the act of 1836, § 15, a verbal de- 
scription of an invention to a workman, such as 
will enable him to construct the same, together 
with an order to do so, which is accordingly 
proceeded in by him, is sufficient to entitle the 
inventor to a reasonable time for making ex- 
periments to perfect his invention; and where 
such experiments are successful, and the inven 
tion is embodied in a machine, the inventor is 
entitled to claim his invention as of the date of 
such description and order, as against a subse- 
quent inventor who first perfected the machine 
and has obtained a patent therefor.] 

[Cited in Appleton v. Chambers, Case No. 
497a.] 



[This was an appeal by Michael A. Dietz 
from a decision of the commissioner of pat- 
ents, in an interference proceeding between 
the appellant and W. W. Wade and Charles 
Bm-nham, in respect to an improvement in 
lamps. The decision appealed from award- 
ed priority of invention to the appellees, who 
had already procm-ed a patent, and refused 
to grant a patent to the appellant.] 

MORSEDL, Circuit Judge. An interference 
in the matter of this case was declared by 
the commissioner on the 3d of July, ISoS, be- 
tween the patent, granted to A^'ade and 
Burnham, April 6. 185S, and the application 
of the above named M. A. Dietz filed on 22d 
of June last for the above mentioned im- 
provement, and upon hearing before him he 
decided priority of invention to said Wade 
and Bm-nham, the said patentees, and the 
application of said Dietz was rejected. From 
this decision, Dieta: has appealed, and tlio 
question is now submitted to me by the par- 
ties upon written arguments. Mr. Dietz has 
filed his reason of appeal, Avhich is general, 
upon the grounds of error both as to the law 
and fact. As the commissioner has made no 
objection to this irregularity, it will be pass- 
ed over. He has laid before mo all the orig- 
inal papers and evidence in the case, togeth- 
er with the gi-ounds of his decision and the 
reasons of appeal. 

The issue between the parties being the 
question of priority only, the decision now to 
be made must depend upon a correct view of 
the evidence to be drawn from the testimony 
offered by the parties, with a due apxilication 
of the rules of law thereto. The substance of 
the testimony on the part of the appellant, I 
proceed to state: 

Auguste Kaistner: He Avorked with a Dietz 
as a lamp manufacturer ten years. Commen- 
ced working on flat wick lamps May, 1857. 
The deflector was soldered to the chimney 
band. It did not answer the purpose. The 
soldering melted, and deflector fell down, 
and destroyed the lamp. :ilr. Dietz gave him 
an idea, and an order, that the deflector 
must be fastened to the chimney band with- 
out being soldered; told witness to make a 
roller by which the deflector would be fasten- 
ed to the chimney band by pressm-e. The 
chimney band is fixed together with the d(»- 
flector by the roller. The roller presses the 
chimney band down, and at the same time 
makes a gi'oove in which the deflector is fix- 
ed. Dietz told him that the deflector must be 
fastened to the groove in the chimney band. 
The groove in the chimney band was to ha 
formed first before the deflector wajs fitt(Ml 
or placed. The groove was formed by fixing 
them together at the same time. Witness 
understood the description or plan sufficient- 
ly well to have made one. This commimiea- 
tion was made in the beginning of Septem- 
ber, 1837. In assigning his reason for stat- 
ing that as the date at which Mr. Dietz first 
communicated to him this plan, he says that 
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lie fixes tlie date because liis father lost his 
employ meut at that time. lu answer to cross 
interrogatories, he states the particular date 
at which his father lost his employment, 
which he says was on Saturday, sometime in 
September. An almanac being shown to him 
he then states *'I believe it was the oth. I 
loiowitwas the first Saturday in the mouth." 
This was the oth. Witness gives a full and 
minute description of the roller, and its oper- 
ation, as given to him by Dietz, and states 
that experiments were made for the purpose 
of getting up the machine for carrying this 
plan into operation, which Bietz thought 
would be best for the purpose, and to be so 
made as to suit the pui'pose; that at the re- 
quest of Mr. Dietz he worked upon a roller 
formed with a gi-oove to be used for the pur- 
pose of making a groove in the chimney 
band; that be worked on it upon the 15th of 
October last, or thereabouts; that Mr. Dietz 
gave him the order to do it, and that he, 
having charge of the shop, put his brotlier 
Henry at it; that it was perfect and com- 
plete, so as to operate in the present form, 
between the 10th and loth of November last. 
The lamp top A being shown to him, he says 
it is identically similar to that testified to by 
him on the first day of May. 1857. The lamp 
top B being shown to him, he says that it 
does embody the plan communicated to him 
by Mr. Dietz for the purpose of securing the 
deflector to the chimney band by a gi-oove 
in the latter. In answer to a question in 
which he is asked whether JJi*. Dietz has in 
any way changed that mode of securing the 
deflector to the chimney band since he (Dietz) 
first communicated it to him, and, if so, in 
what respects, he says that it is the same, 
always was tlie same; nothing changed, witli 
the exception of the milling around the 
groove. In answer to cross interrogatory, 
"Were any lamp tops made by Mr. Dietz 
witliout solder before that machine was com- 
pleted*?" he answers none were made; that 
they were prepai-ed to manufactm'e them 
about the 15th of November; that they made 
experiments in or about the middle of Octo- 
ber. On his cross-examination as to his 
knowledge that it was on the oth of Septem- 
ber when the description of the improvement 
was made to him by Dietz, he answers that 
he knows that it was the flrst Satin-day in 
the month; that he went out with his broth- 
er on the 21st September on a target excm-- 
sion. His father was anxious to go with 
him, but he having left his employment a 
fortnight previous, and no living, he had not 
the means. On fm'ther ci'oss-examination he 
says he knows it was a fortnight, because 
there were two days between. In answer to 
a direct interrogatory he says, on experi- 
menting, they found the roller was not per- 
fected the first time; they could not get the 
deflector to stay tight; but there was no oth- 
er alteration, than a little chauge in the 
groove. 
Henry Kaistner: He says, in September, 



his brother and himself commenced to alter 
tlie bm'ners. "I commenced in September to 
work on these new (machines) bm'ners, on 
the alteration for the glass holders. The al- 
teration consisted so that the heaters (deflect- 
or) should not be soldered." He proceeds to 
give a description of the machine by which 
the groove was formed; gives a rough sketch 
marked "Exhibit C," and of its operation. 
He says he fixes the time to be in Septem- 
ber by the cii-cumstance that he turned out 
on a target excm-sion on the 21st September. 
At that time his brother and himself spoke 
about these things. His brother first spoke 
to him about it. That the machine spoken 
of by him was completed so as to turn out 
perfect work about the middle of October. 
He finished it. 

Charles H. Dietz; He says that he was 
acquainted with an improved mode of at- 
taching the deflector to the chimney band 
claimed to have been invented by M. A. 
Dietz. It consists in fastening the cone to 
the chimney band without solder by means 
of a gi'oove in the chimney band. The lamp 
top Exhibit 1 is shown to him. He says it em- 
bodies the improvement first described. He 
became acquainted with said improvemenr. 
about the middle of August, 1S57. It was 
described to witness by Michael A. Dietz. 
His means of determining the time, "that 
he started for the western country about the 
1st of September (the 5th of September, not 
later), and some tliree weeks previous to that 
he described to him (witness) the mode of 
putting tlie cone into the chimney band with- 
out solder by means of a groove." Says he 
has no interest; that M. A. Dietz has no con- 
nection with the firm of Dietz & Co. "When 
the first improved lamp tops were got up, 
it was with the groove turned in plain, which 
in some instances allowed the cone or de- 
flector to turn on the chimney band, which 
was objectionable; and M. A. Dietz then 
milled them or made a roughness in the 
groove, to prevent that turning. The lamp 
top marked 'Exhibit No. 2' (now shown to 
him) embodies and shows the milling or 
roughness just described." On cross-exam- 
ination he says: "I meant to say that 
we commenced to manufacture the flat 
wick lamp in spring of '57; commenced man- 
ufacturing the lamp top with the improved 
attachment by means of a groove in the fall 
of 1857. Have manufactured them ever 
since." Early in the fall of 1857, he said, he 
had improved the lamp top, to fix the cone 
in the chimney band. To a cross interroga- 
tory, "How long since the improved lamp 
tops have been made by M. A. Dietz?" An- 
swer: "I can't say. We had them early in 
the fall of 1857, as nearly as I can recollect;" 
thinks he had made some sales of the smooth 
grooved lamp top, before they were made 
grooved or milled. He came back about the 
last of September from the west. 

The evidence on the part of the appellees, 
it is contended, shows the discovery for 
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which the patent issued was made about the 
11th of September, 1857, and the completion 
of tlie machine embodying it the 1st of No- 
vembor following. As it relates to the testi- 
mony on tlie part of the appellees, it is 
no2:ative in its character, and presenting 
some grounds for unfavorable presumptions 
against the claim of the appellant. Without 
giving it in detail, suffice it to say, the weight 
it is entitled to will be considered. 

The first part of the commissioner's report 
is taken up in the discussion of the legal posi- 
tion contended for by the counsel for the ap- 
pellant, "that the device in itself is one of 
such a character, and so simple in its nature, 
£LS that the mere conception or suggestion of 
the idea constitutes, itself, the invention." 
Contrary to the position assumed, the ex- 
aminer regards it as safer to rest upon what 
have been hitherto deemed the certain tests 
of invention. If with this view we turn to 
the legislation of the country we find, by the 
Acts of 1790, and 1793 and 1836 [1 Stat 109; 
318; 5 Stat 117],— the leading acts defining 
the requisites for the patentability of an in- 
vention,— they in all cases practicable re- 
quire, in order to the issuing of a patent, 
that a drawing and model of the invention 
shall be furnished. This undoubtedly pro- 
ceeds on the supposition that any evidence 
of the fact less decisive would be exti-eme- 
ly deceptive and unreliable. Some visi- 
ble or tangible result is necessary to show 
tliat the invention is not a vague conception, 
—impracticable it may be, or in a shape in 
which it is incapable of any use to the pub- 
lic,— but that it has been actually realized. 
The well-settled doctrine of the courts is 
<also to the same purpose. Thus it is laid 
down broadly by Story. Circuit .Justice, in 
the case of Reed v. Cutter [Case No. 11,645], 
*'that under our patent laws no person who 
is not at once the first as well as the original 
inventor, by whom the invention has been 
perfected, and put into actual use, is entitled 
to a patent." See, also, a fuller recognition 
of the doctrine at page 599 in which it is dis- 
tinctly asserted "that where a patent has 
been granted to a patentee who did not sur- 
reptitiously obtain his knowledge from a 
prior inventor who was using reasonable dili- 
gence to perfect and adapt the invention, in 
order to defeat it on the ground that the 
patentee was not the first inventor, some 
previous inventor must not only have had 
the idea, but must also have carried the idea 
into practical operation." 

In the case of Washburn v. Gould [Id. 
17,214], the same doctrine is again asserted, 
the court holding the following language: 
"Although others may have previously had 
the idea of a machine and made some experi- 
ments towards putting it in practice, the 
person who first brought the machine to per- 
fection and made it capable of useful opera- 
tion is the inventor, and is entitled to a pat- 
ent." For further autliority see the case of 
Woodcock V. I'arker [Id. 17,071], as cited by 



Cm-t. Pat. § 43, note. The generality of the 
doctrine thus laid down is indeed qualified by 
section 15 of the act of July 4, 1836, protect- 
ing an inventor who was "using reasonable 
diligence in adapting and perfecting" his ma- 
chine "(and whose invention was therefore of 
a kind which had not been brought into prac- 
tical operation), as against a patentee who 
has surreptitiously or unjustly obtained the 
patent" But the case thus contemplated is 
not the case before us, for there is no evi- 
dence to show that Wade or Burnham had 
seen any other lamp top of Dietz's than that 
seen in exhibits, and we cannot conclude 
from the testimony of Austin and Chiu'ch that 
Dietz received the idea of the new bm-ner 
from Wade's. That provision of the law is 
therefore inapplicable here. The case before 
us, we are willing to believe, is that of two 
independent and honest inventors, and our 
concern is therefore solely with the question 
of priority. 

The commissioner then proceeds to con- 
sider the testimony. He says: "On a care- 
ful examination and comparison of the testi- 
mony submitted on the part of Dietz, I do 
indeed find that Dietz had in his mind some- 
thing of the same method of securing the de- 
flector which constitutes the invention in con- 
test. It is uncertain whether this was com- 
municated by him to Auguste Kaistner in the 
fii'st conversation held in the beginning of 
September. But he is so far clear tliat ex- 
periments were made with a 'roller' witli 
which it was the object to fix the deflector 
to the band by pressm"e, and, fm-ther. it is 
clear that this was to be done by a groove o-u 
the roller forming a corresiKtnding groove in 
the band around the flange of the deflector. 
But the great difficulty which appears in the 
case is that there is no satisfactory evidence, 
either in the testimony of this or of any other 
witness, that the conception of effecting the 
object had been brought to any patentable 
degree of perfection before the 15th of No- 
vember, for unless the invention had been 
so perfected it is clear that the applicant has 
no right under the law to a preference to an 
original inventor who has already obtained 
a patent." 

The commissionei" then proceeds to state 
his objections to the testimony for the pur- 
pose of making a machine adapted to the 
embodiment of the improved invention, upon 
the ground of disparity of statement between 
Henry and Auguste Kaistner, etc. He says 
Henry Kaistner's testimony is that he work- 
ed on such a roller before the 21st September, 
while Auguste says tliat he himself worke<l 
on a grooved roller the 15th of October; that, 
having charge of the shop (as foreman), he 
put his brother Henry upon it; and that he 
finished it about the 15th November. Now, 
this disparity of statement between two wit- 
nesses, who seem to have had the same oppor- 
tunitj'- of knowing the facts, it is somewhat 
difficult to reconcile. If Henry also worked 
on the roller in September, it is strange that 
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Aiiguste did not mention it, and it is incom- 
patible Tvltli tlie distinct conception of tlie 
invention tvMcIi is contended for that he 
should hare been from that time until the 
middle of November in bringing it into prac- 
tical operation; for Auguste swears explicit- 
ly that none of the bm-ners made by the roller 
before that time answered the purpose; they 
were all loose on the chimney-band. 

The commissioner proceeds then, as he 
■states, to look a litUe more closely at the 
testimony of these two witnesses, which he 
^oes; but, as I have ah'eady stated this tes- 
timony in detail, it is deemed unnecessary to 
•copy what the commissioner has said more 
particulai'ly- He says of the testimony of 
•Charles A. Dietz: "Charles A. Dietz does in- 
deed swear that his cousin AT. A. Dietz de- 
scribed to him the proposed attachment be- 
fore the 5th of September, and explains the 
-delay in producing them of that kind by the 
fact that the hands were engaged in filling 
•orders, and that it would not do to put them 
bade. If we could rely on this witness' 
jnemory, which yet as to other particulars is 
very defective, and feel assured that the con- 
•ception of the improvement was then com- 
plete, there would still exist strong doubts 
, whether an inventor who from such a cause 
•delays to follow up his invention, to perfect 
it, and place it in possession of the public, 
-exhibits that diligence which entitles him to 
a preference to a patentee." 

The testimony of Auguste Kaistner, taken 
In connection with the fact that the two 
Dietzes, though apparently being so situated 
41S to know, could not depose with more par- 
ticularity as to the time when the invention 
was perfected, saying nothing as to the time 
•when a burner was made without solder 
leads us to the conclusion that Henry was 
•mistaken as to his dates; that, until between 
the 10th and 15th of November last, Dietz 
was still engaged in tightening his bm-ner in 
the chimney band; and that there is no sat- 
isfactory evidence that he had before that 
4;ime succeeded in perfecting his invention. 
'The Hon. Commissioner Holt says: "The 
conclusions arrived at by the aforegoing very 
elaborate report are, I am well satisfied, fully 
^sustained by the law and by the testimony in 
the case. That the existence of an inven- 
tion cannot be recognized by this office imtil 
4t has been established by competent proof. 
That the maxim of 'de non apparentibus et de 
non existentibus eadem est lex' disposes of 
the case, where the testimony in kind or 
degi-ee falls short of the measm-e uniformly 
•required by the highest legal authorities. 
-ATI invention, before it can claim the recogni- 
tion or protection of law, must have been 
reduced to practice and embodied in some 
-distinct form, which result can only be evi- 
'denced by either a written description, draw- 
ing, or model. Parol testimony alone will 
not, for obvious reasons, suffice. This doc- 
trine has been constantly hold by the courts, 
.and has guided the adminisU*atiou of this 
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office. I am aware of no decision or dic- 
tum to the conti-ary. The case cited from 14 
Pet [39 U. S.] 44S [Philadelphia & T. R. Co. 
V. Stimpson] by the counsel of Dietz, instead 
of assailing this principle, dhrectly supports 
it. The parol declarations were there re- 
ceived because coupled with two drawings 
and a model (page 455), aid without such as- 
sociation they would doubtless have been re- 
jected as insufficient. I find no authority 
which would justify a relaxation of the rale 
because of the simplicity of the invention. 
There seems to have been neither written de- 
sci'iption, drawing, nor model of this inven- 
tion prepared either by the patentees or appli- 

[ cant. It assumed its first tangible and prac- 
tical form when they began the manufactm-e 
of the improved lamp tops. Until then it ex- 

i isted only in the minds of the inventors, or in 

■ the loose parol statements which they had 
made in regard to it" The commissioner 
supposes from the evidence that the date of 
the appellee's invention must be considered 
to be the latter part of October, 1857, and 
that of Dietz between the 10th and 15th of 
November, and awards priority of invention 
to the appellees accordingly. * 

Before considering the propositions of law 
thus laid down, I prefer an examination of 
the objections made by the commissioner to 
the credit due to the testimony of appellant's 
witnesses. As to the general character of 
the witnesses for veracity, there has been no 
proof offered to impeach it nor does it ap- 
pear that there was any sufficient exti'insic 
reason to suspect theu* honesty and integrity 
or fairness. They had been manufactm-ers 
of lamp tops for many years, and therefore 

, acquainted with the subject, and their op- 
portunities of knowing and understanding 
the subject ample. As to the objections of 
the commissioner on accoxmt of disparity of 
statement and inconsistencies between the 
two witnesses (Kaistner) as it respects the 
making and completion of the machine and 
of the time of making the lamp tops, and the 
defectiveness of the memory of another wit- 
ness (Charles H. Dietz), and for which rea- 
sons the commissioner has thought proper to 
reject their testimony, to those points I re- 
mark: The rule in all such cases is to con- 
sider whether any such apparent inconsist- 
encies and incongruities may not without 
violence, be reconciled, especially where 
there is no exti'insic reason for suspect- 
ing error or fraud. If their statements upon 
examination be found to be irreconcilable, it 
becomes an important duty to distinguish 
between the misconception of an innocent 
witness, which may not affect his general testi- 
mony, and wilful and corrupt misrepresenta- 
tions. The presumption of reason as well 
as of law, in favor of innocence, will at- 
ti'ibute a variance in testimony to the former 
rather than the latter origin, more especially 
when the witnesses were imacquainted with 
our language, and obliged to make their an- 
swers to a very ingenious .and -artful exam- 
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ination throiigh the medium of an interpreter. 
Tlie testimony of the three witnesses who 
testify to the same matter shonld be taken 
together. I observe that the commissioner 
(through inadvertence, no doubt) takes no 
notice of the part of the testimony of Charles 
H. Bietz in Avhich he proves that the Kaist- 
ners first worked on a macliine to produce 
the fastening of the deflector to the chimney 
band by a plain groove. This is his answer to 
the 12th dh-ect interrogatory. He is asked, 
"What difference, if any, exists in the mode 
of secm-ing the deflector to the chimney 
band witliout solder, between the lamp tops 
as at first made and those now manufac- 
tured by you?" to which he answers: "When 
we first got them up, we got them up with 
the groove turned in plain, Avhich in some 
instances allowed tlie cone or deflector to 
turn in the chimney band, which was objec- 
tionable, and Michael A. Dietz then milled 
them or made a roughness in the gi-oove to 
prevent their turning." On his cross-exam- 
ination he was asked: "Are you pretty cer- 
tain that you had made any sales of the 
smooth gi-ooved lamp tops at all, before they 
were made with the groove miUed?" He 
answered: "I think we did. I am pretty 
sure we did. We sold some." He fixes the 
time of the ti-ansaction fii-st alluded to as 
being early in the fall, and is assisted in his 
recollection from the circumstance of the 
time when he went to and returned from the 
western country; that Hemy Kaistner and 
his brother Auguste commenced and worked 
for adapting a machine according to the de- 
scription of the improved invention as just 
before given to him with an order so to do 
in September, and experimented thereon until 
it resulted in the plain grooved lamp top, 
which Hemy thought in October was perfect, 
because it was sufficient to prevent the burner 
from falling down, and of which some, were 
sold. I think the testimony of tlie three 
witnesses together is reasonably certain; and 
also that the machine being found imperfect 
in some instances, by suffering the deflector 
to turn around, not being sufficiently tight, 
was worked on and completed by milling, as 
stated by tlie witness, and perfected as now 
shown by Exhibit B. By taking tlie testi- 
mony together, I think it is also certainly 
enough proved, the witnesses being corrob- 
orative of each other. The commissioner 
himself says that Auguste Kaistner is so 
"far clear that experiments were made w-ith 
a roller with which it was the object to fix 
the deflector to the band by pressure, and 
further it is clear that this was to be done 
by a gi'oove on the roller forming a eoiTe- 
sponding groove in the band around the 
flange of tlie deflector," and in which they 
were engaged in perfecting the embodiment 
of the invention. By this com*se of consider- 
ini? the testimony, I think the apparent dis- 
ci-opancies may be reconciled and the ti'uth 
attained. 
Thus it will be pei'ceived, from the aforego- 1 



mg view which I have taken of the testi- 
mony, that I think there is satisfactory evi- 
dence that M. A. Dietz, as early as the 5th. 
of September, if not earlier, had discovered^ 
the invention claimed by him in this issue^ 
and determined to reduce it to practical use- 
by embodying it in a suitably adapted ma- 
chine; and he described it fully in detail,, 
and explained its operations, to an experi- 
enced skilful workman, with orders to him 
to proceed accordingly, and to do the neces- 
sary work; that the workman understood^ 
and would be able to perform it; that, in 
the same moutli of September, the workman, 
together with another equally skilled in such 
kind of work, commenced their operations- 
and continued the same, with which object 
in view experiments were made, and this 
purpose partially accomplished, with the 
groove turned in plain, and some of the lamp 
tops accordmg to this plan sold before or 
by tlie middle of October following. About 
this period it was tliought necessary that an 
alteration should be made by some enlarge- 
ment of the gi-oove, or by milling or rough- 
ing it and the flange of the deflector. This- 
work was accordingly done and completed 
by the 10th or 15th of November followiug 
as it appears by Exhibit B, and now before- 
the patent office. 

The case of the patentees appears to be of 
a similar- discovery sometime in the month 
of September of the same year, subsequent 
to that of the appellant, and his perfected in- 
vention about the 1st of November follow- 
ing, which latter he contends was before- 
the perfected invention of the appellants. 
This then being the case before me on the 
evidence, the next step will be to consider- 
what are the proper rules of law which ought 
to govern and be applied. 

The position which I set out with is thisr 
that (if as in this issue of interference) where 
the only question is tliat of priority of inven- 
tion, an inventor intending to embody his in- 
vention in a suitably adapted machine for 
tliat purpose describes it to a skilful me- 
chanic, fully and clearly, so as to enable the- 
worlauan from that description to consti-uct 
it, with an order to him so to do, and which is. 
accordingly proceeded in by the workman, 
the inventor will be entitled to a reasonable- 
time for making experiments in order to per- 
fect his invention, which description and ex- 
periments, if successful, must be received and 
considered as sufficient evidence of an asser- 
tion of his right at that time of so making- 
them, although orally made, and although a 
subsequent independent inventor of the same 
invention may be so fortunate as to succeed 
in perfecting the invention and obtaining a 
patent therefor before him; yet nevertheless^ 
priority of invention ought to be awarded ta 
such prior inventor, as the first and original 
inventor, (and having complied with all thfr 
other requisites of the statute), has a right to- 
a patent. This conflicts with the rule laid 
down (as understood) by the commissioner,. 
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•which in substance is that, in the case of in- 
dependent inventors, he who first perfected 
his invention though a suhsequent inventor, 
is entitled to the patent The principal fea- 
trn-e in tliis conflict seems to be as to the 
nature of the proof; that proof of the origin 
of the invention by verbal declarations or 
descriptions was incompetent, though for the 
piu'pose merely of ascertaining the time, and 
made before any controversy had arisen. It 
is difficult to understand the force of this ob^ 
jection. From the natm-e of the case it is the 
best evidence that can be expected. It is the 
expression of a new principle conceived in 
the mind, and can only be made known by 
expression; and. whether that be oral or in 
writing, it would still be testimony of the 
same natiu-e. The one might be mjore certain 
than the other, but would not be sufficient to 
reject it, as it might still be sufficiently cer- 
tain, by giving it form and shape; and, if this 
is done in a reasonable time, does it not be- 
come a part of the res gestae? The expres- 
sion of it, whether verbal or written, for the 
purpose of show.'ng the time, is the very thing 
manifested as existing. For practical pur- 
poses, it must, it is true, be reduced to form 
and shape. All this, I think, is clearly set- 
tled in the case of Philadelphia & T. R. Co. 

.V. Stimpson, supra. Justice Story, in deliv- 
ering the opinion of the court, says: "The 
invention itself is an intellectual process or 
operation, and, like all other expressions of 
thought, can in many cases scarcely be made 
known except by speech. The invention may 
be consummated and perfect, and may be sus- 
ceptible of complete description in words, a 
month, or even a year, before it can be em- 
bodied in any visible form, machine, or com- 
position of matter," etc. Again: "The con- 
versations and declarations of a patentee, 
stating that he had made an invention, and 
describing its details, and explaining its op- 
erations, are properly to be deemed an as- 
sertion of his right at that time, as an in- 
ventor, to the extent of the facts and details 
which he then makes known, although not of 
theh* existence at an antecedent time." How 
makes Imown? The judge does not say by 
Avi'iting or a machine; he means by words. 
But the force of this authority for this pur- 
pose is supposed to be overcome by the sup- 
posed fact that these declarations were ac- 
companied by two drawings and a model. 
Now, 1 have carefully looked through the whole 
case, and I cannot find one word of the kind 
in any part of the record, either in the state- 
ment of the case, in the bill of exceptions, or 
In the opinion of the comrt. I have reason, 
therefore, to suppose they were not in the 
case. The judge certainly does not place his 
ppinion upon any such fact; and, if they 
were in the case, it could not materially af- 
fect the principle, because the declarations 
giving the description, etc., are of a higher 
character, being the thing itself. This case 

•.establishes another principle, — that necessary 
time used for the embodiment of the inven- 
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tion ought to be allowed without detriment 
to its origin as prior in time. The commis- 
sioner has ah-eady stated "that the existence 
of an invention cannot be recognized by the 
patent office until it has been established by 
competent proof, which he defines to be some- 
thing more than parol testimony alone, such 
as a written description, drawing, or model, 
or, in other Tv^ords (if intended to meet the 
point before him), sometlung more than a full 
and clear verbal d^cription, with the com-' 
mencement of the work on a machine to re- 
duce it to practical use and with a success- 
ful result" The conclusion to be drawn from 
that position is that as between inventors 
as in this case, on an issue of priority, he 
who first perfects the invention by a practical 
use is entitled to a patent. With all due re- 
spect, I cannot think so. Such a rule, I think,, 
would operate unequally, unjustly, and op- 
pressively, and subversive of the good old 
rule, "qui prior est in tempore potior est in 
jure." No just value would be placed upon 
the incipient rights of the party, in which, al- 
though the inventor has no exclusive prop- 
erty at the time, the law regards as an inter- 
est which he may perfect and such as is with- 
in the provisions of the act of congress of 
1S36, respecting assignments. This principle 
is decided by the supreme com-t in the case of 
Gaylor v. Wilder [10 How. (51 U. S.) 477], 
in which case Judge Taney says: "The dis- 
coverer of a new and useful improvement is 
vested by law with an inchoate right to its 
exclusive use, which he may perfect and 
make absolute, by proceeding in the manner 
wliich the law requires." I wish- not to be 
miderstood that this case is referred to by 
me to show that the invention, whilst in a 
merely intellectual stage, is assignable, but 
to show that it is recognized by the patent 
law whilst it is in being practically prepared 
to obtain the patent 

Several authorities of decided cases have 
been referred to and relied on by the com- 
missioner to support the grounds taken by 
him, which I think are very much misunder- 
stood. The first case I notice is that of Keed 
V. Cutter [Case No. 11,645]. In his quota- 
tions from this decision of the judge (as be- 
fore recited by me) the commissioner omits 
to state the very next sentence following the 
one he did state, and I think states more 
fullj' the meaning of the judge. It is this: 
"A subsequent inventor, although an original 
inventor, is not entitled to any patent if the 
invention is perfected and put into actual use 
by the first and original inventor." So as 
to the other passage. The commissioner 
seems to consider the judge as deciding the 
application of the qualification contained in 
section 15 of the act of 1836 was solely con- 
fined to the case of a second inventor who 
had sm-reptitiously or unjustly obtained the 
patent And, as tJiis was not a case of that 
kind, the first inventor in this case could not 
avail himself of the fact of due diligence, etc. 



rHETZ (Case No. 3,90:3) 



[7 Fed. Cas. page 690] 



I think it is clear tliat no such conclusion can 
be drawn. At page 599, noticing the refer- 
once to the passage in Philips on the subject 
of this section 15, the judge says: "These 
latter words 'was usiug reasonable diligence 
in adapting and perfecting the same' are 
copied from the 15th section of the act of 
1836, c. 357, and constitute a qualification of 
the preceding language of that section, so 
that an inventor who has first actually per- 
fected his invention will not be deemed to 
liave surreptitiously or tmjustly obtained a 
patent 'for that which was in fact fh'st in- 
vented by another, unless the latter was at 
the time using reasonable diligence in adapt- 
ing and perfecting the same; and this I take 
to be clearly law." The construction given 
by the commissioner would in effect be to 
give a greater immunity to a dishonest invent- 
or than to an innocent independent one. 
Tlie following part also of the same op*inion 
makes it clear that the judge had no such 
meaning. On page GOO he says that in a nice 
of diligence between two independent invent- 
oi-s, he who first reduces his invention to a 
fixed, positive and practical form would seem 
to be entitled to a priority of right to a pat- 
ent Therefore, the clause of section 15 now 
under consideration seems to qualify that 
i-igljt by providing, in such cases, he who in- 
v(uats first shall have the prior right if he is 
using reasonable diligence in adapting and 
perfecting the same, although tlie second in- 
ventor has in fact first perfected the same, 
4ind reduced the same to practice in a positive 
form. It thus gives full effect to the weil- 
known maxim, "that he has the better right 
who is prior in point of time," namely, in 
making the discovery or invention. But if, 
as the argument of the learned counsel in- 
sists, the text of Mr, Thilips means to afhrm 
(what 1 think it does not> tliat he who is the 
original and first inventor of an invention so 
perfected and reduced to practice will be de- 
prived of his right to a patent in favor of a 
second and subsequent inventor simply be- 
t-ause the first invention was not then known 
or used by other persons than the inventor, or 
not known or used to such an extent as to 
give the public fuU knowledge of its exist- 
ence, I cannot agi-ee to the doctrine, for, in 
my judgment, our patent acts justify no such 
construction. It is hardly possible to con- 
ceive a stroujier decision in favor of the posi- 
tion laid down by me in the first part of the 
discussion than the one just recited. It may 
not be amiss to state the construction of this 
section 15 of the act of 1836 given by Philips 
on Patents, at page 395. He says : "By looking 
at the former part of the section, we find that 
the patentee must be the 'original and first in- 
ventor.' The consti-uction of the two parts 
of the section, taken together, is, then, that if 
the patentee was the original inventor of the 
tiling patented, his patent shall not be defeat- 



ed by proof that another person had antici- 
pated him in making the invention, unless it 
also be shown that such person was adapt- 
ing and perfecting his invention; or, in othor 
words, if the patentee was an inventor of the 
thing patented, he shall not in such case be 
considered as having sm'reptitiously or un- 
justly taken out a patent for what was in- 
vented by another." The next is the ease of 
Washburn v. Goufd [Case No. 17,214], wiiich 
the commissioner truly says asserts the same 
doctrine, and I think nothing more_ And the 
next case is that of Woodcock v. Parlier |Id. 
17,971J. The judge says: "In the present 
case, as the defendants claim their right to 
use the machine in controversy by a good 
derivative title from Samuel Parker, if tlie 
jm-y are satisfied that said Parker was tlie 
first and original inventor of the machin(\ 
the plaintiff cannot, imder ail the circum- 
stances, maintain his action, notwithstanding 
he may have been subsequent inventor, with- 
out any knowledge of the prior existence of 
the machine, or communication with the first 
inventor. It is not necessary to consider 
whether, if the fii^st inventor should wholly 
abandon his invention, and never reduce it t(» 
practice, so as to produce useful effects, a 
second inventor might not be entitled to the 
benefit of the statute patent, because there is 
not the slightest evidence of such abandon- 
ment." It is difficult to conceive what of 
this decision the commissioner can think sup- 
ports his proposition. There certainly has 
been no proof of abandonment; on the con- 
trary, as before said, a following up ever 
since the discovery of efforts to adapt it to 
practical use, and perfect and prepare it for 
patentable application, according to the re- 
quirements of the statute, and which efforts 
have been completely successful. With re- 
spect to the question of diligence each case 
must deiiend upon its own circumstances. 
There is certainly no sufficient evidence that 
Dietz, the inventor, had wholly abandoned 
his invention; that he suffered his invention 
to rest in mere theorj' or in intellectual no- 
tion or in uncertain experiments, but in due 
time reduced it to practice, and embodiment 
The discovery was in September, and the in- 
vention perfected early in the November fol- 
lowing. The similar work occupied the ap- 
pellees nearly the same length of time. I 
cannot say it was um-easonable. In support 
of his case the appellant's counsel referred to 
a great number of authorities, and some were 
referred to on the part of the appellees; but 
I have chosen to rest my opinion alone on 
those cited by the examiner and commission- 
er as entirely sufficient, and therefore shall 
not take a particular notice of others. 

In conclusion, I am satisfied that the appel- 
lant has made out his case both upon the law 
and the facts, and that he is entitled to a pat- 
ent accordingly. 
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Case Ko. 3,904. 

BIGGES V. BLIASON. 

[4 Cranch, O. 0. 619.] ^ 

Circuit Court, District of Columbia. Not. 
Term, 1835. 

liEVlVOU OF JCDGMBXTS — LIMITATION' — RUNXISG 
OF Stati:tk. 

1. The limitation of twelve years in the Mary- 
land statute of limitations, of 1715, c. 23, § 6, 
does not continue to run from the date of the 
original judgment if it has been revived by 
scire facias within the twelve years. The ex- 
pression "twelve years' standing," means, 
twelve years' standing without any proceeding 
towards enforcing payment. 

2. The plea is not supported unless twelve 
years have elapsed since the revival of the 
judgment by scire facias. 

This was a scire facias [by Korah Digges, 
jidmiuistrator of William D. Bigges, against 
E. E. Eliason, administi-ator de bonis non 
of John Eliason] to revive a judgment ob- 
tained by William D. Digges, in his lifetime, 
on the fii-st Monday of June, 1S20, and which 
had been revived by an award of execution 
thereupon, on the first Monday of December. 
1826. The defendant pleaded the Maryland 
act of limitations of April, 1715, c. 23, § 6, 
and averred that "the debt, or thing in ac- 
tion," in the scire facias mentioned, was 
above twelve years' standing at the time of 
the impetration of the writ The plaintiff 
replied that the original judgment was reviv- 
od by an award of execution thereupon on 
the first Monday of December, 1826, and that 
twelve years had not elapsed since the said 
award of execution to the day of the impetra- 
tion of this writ of scire facias, namely, the 
1-lth of March, 1838. To this replication 
there was a general demmTer. 

Mr. Marbm-y, for defendant, contended 
that a scire facias and fiat thereupon, is not 
a new judgment, and does not in any manner 
affect the original judgment. It stands un- 
altered as it stood before, and continues to 
.stand until the expiration of the twelve years 
from the rendition thereof, when it becomes 
"a debt, or thing in action above twelve 
years* standing," and "not good or plead- 
able;" and cannot '^e admitted in evidence." 
The language of the 6th section, is different 
from that in the 2d section, which merely 
declares that the actions therein mentioned 
shall be commenced or sued witliin the time 
and limitation therein expressed, and not aft- 
er. It is a limitation of the action only; but 
in the 6th section the language applies to the 
cause of action; and declax*es it shall not be 
good or pleadable, or admitted in evidence. 
It desti'oys tlie cause of action itself, not 
merely the remedy. A promise to pay a 
judgment, will not support an action upon 
the judgment barred by limitation. The ac- 
tion must be upon the new promise. 

Mr. Key, contra, contended that the judg- 
ment was revived and redintigrated by the 



^ [Reported by Hon. William Cranch, Chief 
Judge.j 



scire facias, so as to become a new judgment, 
and its standing begins with the revival. 

CRANCH, Chief Judge, delivered the opin- 
ion of the com't 

The question arising upon this demurrer 
is, whether the judgment for the recovery 
of damages and costs is a debt, or thing in 
action above twelve years' standing, within 
the meaning of the 6th section of the act of 
assembly of Maryland of April, 1715, c. 23, 
if tlie court has, within t^velve j'^ears next be- 
fore the issuing of the scire facias, awarded 
an execution thereon. The words of the act 
are, "That no bill, bond, judgment, recogni- 
zance, statute merchant, or of the staple, or 
other specialty whatsoever, except such as 
shall be taken in the name or for the use of 
om* sovereign lord the king, his heirs or suc- 
cessors, shall be good or pleadable, or ad- 
mitted in evidence against any person or per. 
sons of this province, after the principal 
debtor and creditor shall have been botli 
dead twelve years, or the debt or thing in 
action above twelve years' standing." It is 
entitled "An act for limitation of certain ac- 
tions, for avoiding suits at law." Although 
the previous sections contain provisions an- 
alogous to some of those of the English stat- 
ute of 21 Jac. I. c. 16, yet this 6th section 
seems to have been original, and intended to 
limit actions not limited by the statute of 
James; namelj', actions upon single bills, 
bonds, judgments, recognizances, statutes 
merchant, and of the staple, and other spe- 
cialties. Although the language of limita- 
tion in this 6th section is different from that 
of the former sections, its object seems to be 
the same. Instead of saying that the actions 
upon these specialties shall be brought with- 
in a certain time "after the cause of such 
action accruing," as in the second section, it 
saj's that no such ■= judgment or specialty 
"shall be good or pleadable, or admitted in 
evidence, after the principal debtor and cred- 
itor shall have been both dead twelve years, 
or the debt or thing in action above twelve 
years' standing." The 2d section forbids 
the action; the 6th desti'oys the evidence. 
The object is the same in both. Both ai"e 
equally effectual; both have an exception in 
favor of those who are under a temporary in- 
capacity to sue; and both should receive the 
same construction. What would save the 
right of action in one, should save it in the 
other. It cannot be supposed that the legis- 
lature intended that a creditor who recovered 
judgment and took out his fieri facias witli- 
in the first year thereaftei', and so from year 
to year for twelve years, and upon each writ 
u.ade a small part of the debt, say one twen> 
tietli, should not have another fieri facias 
in the thirteenth year for the balance due up- 
on the judgment This would be conti-ary 
to all analogy in other cases. A creditor who 
diligently pursues all his lawful remedies in 
due season, cannot lose his debt by lapse of 
time. It is evident, therefore, that the leg- 
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islatiire by using the terms "twelve years* 
standing," did not mean merely twelve years 
from the date of the judgment. The statute 
must have a reasonable construction so as 
to effect its intention without depriving the 
diligent plaintiff of his rights. Thus by the 
2d section actions must be commenced or 
sued within three years from the time of 
the cause of action accruing; yet the capias 
ad respondendum, upon which the defendant 
is taken for a single contract debt, and 
which is strictly the commencement of the 
action, may be dated long after the term of 
limitation has expu'ed, provided the- plaintiff 
has issued a previous capias within the term 
of limitation, and has continued to issue sub- 
sequent writs from term to term until tlie 
defendant is taken. So, at common law, a 
plaintlfC could never have an execution upon 
his judgment in a personal action unless he 
took it out within a year and a day after the 
rendition of the judgment; for no scire facias 
was given by the common law in such a 
case; and the plaintiff was driven to his ac- 
tion of debt on the judgment. But when tho 
scii'e facias was given by the statute of 13 
Edw. I. c. 45, the plaintiff might, at any time 
after judgment, have execution by means ol 
a scire facias; and after the retm-n of tlie 
execution unsatisfied he might renew it from 
terra to term until he obtained satisfaction. 
In process of time this renewal of the execu- 
tion from term to term became a mere matier 
of form, and the courts permitted them to 
be entered upon the roll as if issued and con- 
tinued, (when in fact they were not) from 
the retiu-n of the first writ until the actual is- 
suing of another. A judgment revived by 
scire facias has no greater vigor, nor longer 
life, than it had when it was originally ren- 
dered. By the award of execution, it is re- 
vived for one year, and if the plaintiff did 
not issue his execution upon tliat awai*d, the 
judgment again expired. Hence it was nec- 
essary not only to take out the execution 
within the year after the award, but to con- 
tinue it from term to term, or at least from 
year to year. If he did this, he used all 
necessary diligence, and was not affected by 
the limitation of a year and a day. The lim- 
itation created by the act of Maryland, Is 
not limitation of execution, but of the right 
of action, and is not for a year and a day, 
but for twelve years; yet the same principle 
applies to both, namely, that he who uses 
due diligence in pursuing his right, shall not 
lose it by lapse of time. As the plaintiff 
saves his execution from the common-law 
limitation of a year and a day, by taking out 
his execution within the year, so it would 
seem to follow, by analogy, that he should 
save his right of action by scu-e facias on 
his judgment, from the statute limitation of 



twelve years, by issuing it within the term 
of limitation. It has been before shown that 
the expression, "twelve years' standing," can- 
not mean simply twelve years' date. What 
then does it mean? "We think it means 
twelve years' standing, without any proceed- 
ing towards enforcing payment It was an 
expression in common use in 1715, when the 
act was passed, and was familiar to the law- 
yers of that day, as it is to be found in many 
of the old reporters. Thus in the case of 
Hardisty v. Barny, 2 Salk. 59S, it is said, 
"If a judgment be above ten years' standing, 
the plaintiff cannot sue a scire facias with- 
out motion in court; if under ten, but over 
seven, he cannot have a scire facias wlcnout 
a motion at side-bar. Note, if after such mo- 
tion, and judgment revived by scire facias, 
the defendant dies before execution, the 
plaintiff must sue a new scire facias; but 
may have it without motion, for the judg- 
ment was revived before. Per Cm-iam." 
Here it is evident that by the words "ten 
years* standing," the court meant ten years' 
standing without execution or scire facias; 
for the court says fui-ther, "If after such mo- 
tion, and judgment revived by scire facias, 
the defendant dies before execution," (that 
is, before the expiration of the year and a 
day,) "tlie plaintiff must sue a new scire 
facias, but may have it without motion;" 
and they gave the reason, "for the judgment 
Avas revived before," and therefore was nei- 
ther of ten nor seven years' standing; so 
that a judgment revived by scire facias witli- 
in twelve years, is not a judgment of twelve 
years' standing. Whether the judgment on 
liie scire facias is to be considered as a new 
judgment for the original debt, is not mate- 
rial, as, according to the long-established 
practice in the English com-ts, before the 
passing of the Maryland act of 1715, the re- 
vival by scire facias prevented the original 
judgments from being considered as stand- 
ing, within the meaning of that word, in the 
expression, "ten years' standing." The opin- 
ion in the case of Hardisty v. Barny, was giv- 
en in 1G95, and was a declaration of the then 
long-established practice of the com-t The 
Maryland act was passed twontj"^ years after 
that case, and probably witli full knowledge 
of that practice. The English authorities, 
also, generally consider and speak of an 
award of execution upon scire facias as re- 
viving the original judgment, and such also 
has been the general understanding and lan- 
guage in this counti'y. Upon these consider- 
ations, the court is of opinion, that as twelve 
3'ears had not elapsed between the revival of 
the judgment by scire facias in 1826, and the 
suing out of the present scire facias, the 
judgment is not barred by the statute. Judg- 
ment upon the demurrer for the plaintiff. 
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Case IsTo. 3,905. 

In re DIGGLES et aL 

[8 Ben. 36.] ^ 

District Court, B. D. New York. Feb., 1875. 

BaSKRUPTCT— PllACTIOE ON PETITION* TO SeT 

Aside Comfositiox. 
On a petition to set aside a composition, by 
reason of an alleged payment, on behalf of the 
bankrupts, to certain creditors, of a greater per- 
centage than was offered under the composition, 
for the purpose of inducing them to vote for the 
composition, which allegations were contested, 
the court ordered the clerk to call a meeting of 
all the creditors described in the statement pro- 
duced at the meeting at which the resolution 
for composition was passed, for the purpose of 
taking testimony as to the facts alleged, on ten 
days' notice, to be given as the notice for the 
first meeting was given, and stating the object 
of the meeting, the notice to be also served on 
the debtors, and on the person by whom the pay- 
ment was alleged to have been made, the peti- 
tioners to have the affirmative in putting in 
such testimony, the clerk to report the testi- 
mony to the court, and the matter then to be 
brought on for hearing on notice, on the peti- 
tion, affidavits and testimony. 

In this case, after a composition offered "by 
the bankrupts [.Tames H. Diggles and Tbomas 
D. jMasonJ bad been confirmed by the court, 
certain of the ci'editors presented to the coxu't 
a petition, accompanied by aflo-davits, ask- 
ing to liave the composition set aside and 
vacated, on allegations that, prior to tlie 
acceptance of the composition, certain credit- 
ors had received from one Nichols, Tvlio was 
acting for tbe bankrupts, forty cents on the 
dollar of their claims, and were thereby in- 
duced to vote to accept the proposed com- 
position of twenty-five cents on the dollar, 
and that those facts were nnknown at the 
time to the rest of the creditors. On this pe- 
tition, an order to show was made, on the 
return to which affidavits were presented in 
opposition to the allegations of the petition. 

BLATCHTORD.District Judge. Inthiscase 
let an order be entered reciting the filing of 
the petition of Marshall P. Wilder and others, 
and the issuing of the order to show canse 
thereon, and the hearing on the same, and 
on the affidavits in support of and in opposi- 
tion to the same, and referring it to the 
clerk of this court, to call a meeting before 
liim of all the a'editors whose names and 
addresses and the amounts of the de"bts due 
to them are shown in the statement of the 
debtors produced at the meeting at which the 
resolution for composition was passed, by a 
notice of ten days, to be given in the manner 
set forth in the form of order calling a first 
meeting for composition, such notice to state 
that the object of the meeting is to take tes- 
timony as to whether the composition of 
twenty-five cents on the dollar set forth in 
the resolution passed at a meeting of credit- 
ors, held November 9th, 1S74, cannot, for any 
cause set forth in said petition and affidavits. 
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proceed without injustice or undue delay to 
the creditors or to the debtors, or ought, for 
any such cause, to be set aside, for the reason 
that E. R. Mudge, Sawyer & Co., Wheel- 
wright, Andei-son & Co., Converse, Stanton 
& Davis, and Fitzsimmons, Clark & Co., 
creditors of said debtors, received from 
George B. Nichols, prior to the confirmation 
of said composition by the court, forty cents 
on the dollar for their claims against said 
debtors, as an inducement to them to with- 
draw their opposition to such confirmation, 
without the knowledge of such fact being 
communicated to the other creditors, or to 
the court, prior to such confirmation, and 
assigned their claims to said Nichols. The 
order will also provide that such notice 
shall also be served on said debtors and on 
said Nichols; that the said clerk shall, at such 
meeting, take such testimony on the matters 
aforesaid, as shall be produced by any of the 
said parties on whom notice is to be served, 
the said petitioners to have the affirmative 
in putting in such testimony; and that the 
derk shall report such testimony to the court, 
and the matter shall then be brought on for 
hearing, on notice, on said petition, affidavits 
and testimony. 
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Case ]S"o. 3,906. 

DIKE et al. v. HOWE. 

[4 ClifE. 132.] * 

Circuit Court, D. Massachusetts. May Tf'rm, 

1870. 

Ikternad Revexde Tax — Boots akd Suoes— Re- 
moval "fob Delivekt" — Agents op Manu- 

PACTCnER. 

1. In June and July, 1866, the plaintiffs re- 
ceived orders for certain cases of boots and 
shoes, and manufactured the same prior to tlie 
passage of the act of July 13, 1866 D.4 Stat. 
128, 132], which went into operation August 1, 
following. This act reduced the rate of in- 
ternal revenue duties on these articles from 
twenty-five to two per cent. The orders were 
accepted, and the goods sent forward prior to 
the passage of the amendatory act. When tho 
orders were given and accepted, it was expected 
that the duties would be reduced. It was 
agreed, between the parties to the sales, that the 
purchase and sale of the goods should not take 
effect until August 1, next succeeding the ac- 
ceptance of the orders and the forwarding of 
the goods. It was also agreed that the persons 
to whom the goods were sent should store the 
same for tiie plaintiffs until August 1, the goods 
to remain at me risk of the plaintiffs, but with- 
out any charge for storage, and that the bar- 
gainers should have the benefit of the reduction 
in the rate of duties, if any was made within 
that period. After the goods were sent, the 
parties to whom they were sent gave storehouse 
receipts. Freight was paid by the parties to 
whom the goods were sent. Held, the goods 
were subject to the rate of duty required by law 
prior to tiie passage of the act of July 13, 1866. 

• [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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2. Removal for delivery to others than tlie 
agents of the manufacturer or producer, ren- 
ders the manufacturer or producer liable for the 
tax provided by section 30 of the act of June 30, 
1SG4 [13 Stat. 264, 2G9]. 

3. The persons to whom the goods were sent, 
in this case, were not the agents of the manu- 
facturer or producer, as intended by the section 
of the act referred to in the preceding note. 

[This was a bill by Lyman Dike and othei'S 
a.£;aiust Church Howe.] 

Manufacturers of boots and shoes were, 
with certain exceptions, required by section 
24 of the act of June 30, 18G4, to pay a duty 
of fi^-e per cent ad valorem upon the articles 
"produced or manufactured," if the same 
were produced or sold, or If manufactm-ed or 
made and sold, or if consumed or used by the 
manufacturer or producer, or if removed for 
consumption or for delivery, within the Unit- 
ed States, to others than agents of the manu- 
facturer or produce!-. 13 Stat 264, 269. Pro- 
vision was also made by section 5 of the 
amendatory act passed March 3, 1865, that 
"in addition to the duties Imposed by the jirior 
act, there should be levied, collected, and 
paid, upon certain articles enumerated in the 
prior act, including boots and shoes," an in- 
crease of one fifth, or twenty per cent, of the 
duties or rates of duty now provided in said 
section, whether ad valorem or specific. Id. 
483. Eight hundred and twentj'-six cases of 
boots, of the taxable value of ^29,847, were, 
during the months of June and. July, 1866, 
manufactured by tlie plaintiffs, at their place 
of business in the city of Worcester, in this 
judicial disti-ict By force of the act of July 
13, 1866, which went into operation on the 
first day of the succeeding month, the duty 
or tax on boots and shoes was reduced to two 
per cent ad valorem, to be paid by eveiy 
person making, manufacturing, or producing 
for sale boots or shoes, or furnishing the ma- 
terials thereof, and employing others to make, 
manufactm-e, or produce the same. 14 Stat. 
128, 132. Orders, oral or written, for the 
goods in question, were received by the plain- 
tiffs from the several parties mentioned in 
the record, in the months of June and July, 
prior to the passage of the aforesaid amend- 
atory act, reducing the rates of internal rev- 
enue duties, and they accepted the orders and 
sent forward the goods before the amenda- 
tory act was passed. Expectations were en- 
tertained at the time the orders Avere given 
and accepted, that the rates of internal rev- 
enue duties would be reduced, as a bill to that 
effect was pending in congress, and in con- 
sideration of that fact, it was agreed between 
the parties that the purchase and sale of the 
goods should not take effect until August 1st, 
next succeeding the acceptance of the orders 
and the forwarding of the goods; and it was 
subsequently agreed that the persons to 
whom the goods were sent should store the 
same for the plaintiffs, at their respective 
places of business, until that time, the goods 
to remain at the risk of the plaintiffs, but 
without any charge for storage; and that the 



bargainer should have the benefit of the re- 
duction in the rate of duty, if any Avas made 
within that period by the legislation of con- 
gress. Pursuant to that arrangement the 
goods in question were sent, as ordered, to 
parties resident in Iowa, New York, Massa- 
chusetts, Ohio, Wisconsin, and Illinois, as 
more fully exjDlained in the record. IMost or 
all of the goods so ordered and sent remained 
.on storage until the time agreed, and were 
then appropriated by the bargainers as their 
own property, without other delivery or fur- 
ther agreement Difficulty being apprehend- 
ed by the plaintiffs in relation to the taxes on 
the goods, the parties to whom they were for- 
warded, subsequently, at the request of the 
plaintiffs, gave them storehouse receipts; but 
none such were given or required when the 
goods were forwarded. On the contrary, tliey 
forwarded the goods without exacting any 
promise for their i-eturn, and without in- 
surance, and with the express understand- 
ing tliat the freight should be paid by the 
persons to whom the goods were sent Under 
the circumstances, the goods were assessed 
at six per cent, and the defendant, as the col- 
lector for the eighth collection district in this 
commonwealth, collected the whole amount 
The plaintiffs protested, and brought an ac- 
tion of assumpsit to recover back the excess 
beyond two per cent., insisting that the goods 
were not taxable under the primary act 

A. Hemenway, for plaintiffs. 

J. C. liopos, Asst. U. S. Atty., for defendant. 

CLIFFORD, Ch-cuit Justice. Unless the 
goods were manufactured and sold prior to 
the passage of the amendatorj' act. or were 
removed for consumption or for delivery to 
others than agents of the manufacturers an- 
tecedent to that time, the plaintiffs are en- 
titled to judgment, as it is clear that the 
goods were not used or consumed by the man- 
ufactm*ers within the meaning of those 
words, as employed in the section imposing 
the higher rate of dutj' exacted by the de- 
fendant Goods of the kind were taxable 
under that provision when they were made 
and sold by the manufacturer, or when they 
were removed, eitlier for consumption or for 
delivery to others than agents of the manu- 
facturer, and the defendant contends tliat his 
doings in exacting the whole amount of tlie 
tax, as assessed, are justified upon each of 
those grotmds, as appears by the language of 
tlie section under which the tax was levied 
and collected. Stated in other words, the 
propositions of the defendant are as follows: 
1. That the evidence shows tliat the goods 
were sold when the orders were accepted, and 
the goods were forwarded at the expense 
of the persons who gave the orders. 2. That 
the evidence shows that the goods were re- 
moved for consumption when they were for- 
warded, as the removal was made in pur- 
suance of a contract of sale, to talce effect on 
a given day in the futm-e, especially as the 
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freight -was paid by tlie persons to "wliom 
tlie goods were sent; and also for tlie reason 
that the goods, by the terms of the conti'act, 
Tvere not, in any event, to be returned to the 
custody of the manufacturers. 3. That the 
evidence shows that the goods were removed 
for delivery to others than agents of the 
manufacturers within the meaning of the act 
of congress under which the duties were as- 
sessed and collected. Extended discussion 
of the first and second propositions is un- 
necessary, as the court is of the opinion that 
the defendant must prevail upon the third 
gi'ound assumed, to wit, that the persons to 
whom the goods were forwarded were not 
the agents of the plaintiffs, within the true 
meaning of that word as employed in the 
section under consideration. Mere deposi- 
taries are not agents of the manufacturer or 
producer, within the meaning of that word 
as there employed, as is evident fjjom the 
fact that there may be a removal for de- 
livery to others than agents of the manu- 
facturer or producer; and in that event the 
language employed shows just as plainly that 
it was the intention of congress that the 
manufacturer or producer should pay the 
tax, as if it had been so declared in express 
terms. 

Removal for delivery to others than agents 
of the manufacturer or producer renders the 
manufacturer or producer as cleaiiy liable 
to the tax, under the language of that pro- 
vision, as the actual sale or consumption of 
the article, or the removal of the same for 
consumption; but the removal of the goods 
for delivery to the commission merchant, or 
other regular -selling agent of the manufac- 
tui-er or producer, creates no such liability, 
as the intention of congress, in that event, 
was that the goods should not be liable to 
taxatit)n until they were sold or consumed. 
Cu'cular No. 34, 2 Int. Rev. Rec. 52; Circular 
to Manufacturers, Id. 130; Letter, Commis- 
sioner to Assessor, Id. 156. Large manufac- 
tiu-ing establishments usually employ com- 
mission merchants, or other regulai* selling 
agents, to dispose of their manufactured 
products, and it is quite obvious, from the 
language of the provision, that congress did 
not intend to forbid or embaiTass that agency 
in the transaction of that kind of business, 
nor is there any necessity for such le^sla- 
tion, as the intervention of such regular 
agents in disposing of the manufactured 
product, is rather a chedc than a facility to 
any fraud upon that branch of the public 
revenue, and does not occasion any embar- 
rassment to the officers entrusted with the 
execution of tlie laws providing for the as- 
sessment and collection of the internal rev- 
enue duties. Manufactured products may be 
removed for delivery to such agents, without 
the goods becoming liable to taxation under 
that provision, any more than they would, if 
tliey had remained in the building where the 
articles were manufactured; but the removal 
for delivery in this case was made imder 



very different circumstances, and for a vei-y 
different pm*pose, as tlie persons to whom 
the goods were sent were not the regular 
agents of the plaintiff, to sell their manu- 
factured products, nor had they authority in 
any event to sell the goods in question for 
the benefit of the manufacturers. Such a 
theory finds no support in the evidence, as 
the persons who gave the orders received the 
goods, if not as actual puiichasers, certainly 
under a contract of sale and pm-chase to 
take effect on a given day in the futm-e, and 
with the distinct understanding of both par- 
ties that nothing was wanting to perfect the 
sale but the stipiUated lapse of time. They 
ordered the goods as in case of purchase, 
paid the freight on the receipt of the goods 
without any pretence of claim upon any one 
for the same, and agi'eed to store tlie goods 
until the stipulated time elapsed, without 
charge to the plaintiffs. 

Ultimate sale and purchase of the goods 
were intended by both "parties, but there 
was a difference of opinion as to the price to 
be paid and received for the same, and to 
obviate that difficulty the plaintiffs agreed, 
if the duties were reduced on or before the 
time stipulated, that a corresponding reduc- 
tion should be made in the price of the goods, 
and as the object in view would be defeated 
by operation of law if the sale was actually 
made before the reduction took place, it was 
agreed that the goods should remain, during 
that period, in the storehouses of the persons 
to whom they were sent, or until it was set- 
tled whether congress would or would not 
reduce the duties. Viewed in the light of 
those circumstances, it might well be con- 
tended that the' reservation was colorable, 
and that the property in the goods passed to 
the depositaries; but inasmuch as it is clear 
that the defendant must proceed upon the 
ground that the goods were removed for de- 
livery to others than agents of the manufac- 
turers, no decided opinion will be given on 
that point Suppose the sale was not com- 
pleted as between the parties, still the com't 
is of the opinion that the goods were removed 
for consumption within the meaning of that 
provision, as it is dear that neither pai-ty 
contemplated that they would in any event 
be retm*ned to the custody of the manufac- 
turers. Nothing remained open but the 
price, and nothing was wanting to fix the 
price but the lapse of a given period of time. 
Attempt is made in argument to establish 
the proposition that storage was, in fact, 
paid by the plaintiffs for the two hundred 
and eighteen cases deposited with the firm 
doing business in the place where the boots 
were manufactured, but the evidence fails 
to satisfy the com-t that the ,goods were re- 
moved and stored with any such definite im- 
derstanding between the parties. Orders for 
the goods were given in May, prior to the 
passage of the amendatory act, under "the 
same precautions as in tlie other cases," 
which is undei'stood to mean ihat the sale 
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and purchase should not talie effect until 
August 1, following tlie date of tlie ti-ans- 
action, and that a corresponding reduction in 
the price named by the seUers should be 
made, if the duties wex'e reduced on or be- 
fore that time. Confirmation of that view 
is derived fi-om the testimony of the senior 
partner of the purchasing fii-m. He states, 
in substance and effect, that the plaintiffs 
preferred to name a definite price at that 
time, with the understanding that the proper 
deduction should be made if the duties were 
reduced, and he adds that they had a "dif- 
ference" as to thh:ty cases, and that in the 
adjustment of that matter the plaintiffs took 
off $15.00 "to pay for storage," which is the 
sum expressed in the receipt exhibited in 
evidence. AUowed, as the sum was, as mat- 
ter of compromise, the circumstance is not 
sufficient to take that portion of the tax out 
of the operation of the rule applied to the 
residue. Judgment for the defendant 



Case No. 3,907. 

DIKE T. KUHNS et nx. 

[5 Pittsb. Leg. J. 2390 

Circuit Court, W. D. Pennsylvania. Nov. IS, 

1S57. 

Fkdekai. CoriiTs— Following State Drtf^iovs— 
Repl BI.ICATIOX OP Will bt Parol DECL\nA- 

TIOXS. 

[1. It is the duty of a federal circuit court, in 
cases where the state decisions are controlling 
as m the construction of a state statute of 
wills, to take the law as last decided bv the 
highest state court, without attempting to de- 
termine on the merits between it and a previous 
contrary decision by the same court.] 

[2. Under the Pennsylvania statute of 1833 
a will may be republished by the testators ver- 
bal declarations, so as to include property ac- 
quired after its original execution.] 

[This was an action of ejectment brought 
by Nathaniel P. Dyke against Joseph H. 
Kuhns and wife to recover a tract of land 
in Westmoreland county.] 

The plaintiff claimed under Mrs. ]Mary 
Oust, who was a sister, and one of the belts 
at law. of Matthew Jack, deceased. The 
defendants claimed under the will of the 
said Matthew Jack, dated in 1828, and devis- 
ing all his property to his brother William. 
It was admitted on the trial, that the prop- 
erty in dispute was purchased in 1837, and 
long after the date of the will, and it was ac- 
cordingly claimed by the plaintiff, that, as 
after-acquired property, it did not pass, and 
that Matthew Jack, the decedent, of course 
died intestate, as to this and other property, 
to a large amount, acquired about the same 
time. The defendants, however, admitting 
the law to be so, contended and offered to 
prove that after the acquisition of all this 



property, the will of Matthew Jack had been 
republished by his verbal declarations, so as 
to make it include the property afterwards 
acquired. The plaintiff objected that al- 
though a will might have been so republished 
under the act of 1705, the law was so changed 
by the present statute of wills, passed in 
1833, as to preclude evidence of this kind. 
The case was originally tried in the court of 
common pleas of Westmoreland county, be- 
fore Judge Knox, now of the supreme court, 
who was then the president judge of that 
district. Judge Knox admitted the evidence, 
and there was a verdict for the defendants. 
The plaintiff then carried the case to the su- 
preme court of this state, where it w^as re- 
versed upon an opinion delivered by the 
then chief justice (Gibson) deciding that 
since the passage of the act of 1833 a will 
could not be republished by parol, and that 
the evidence offered for that purpose was, 
of course, improperly received. The case 
was accordingly remanded to Westmoreland 
county, ti'ied over, and a verdict rendered 
in favor of the plaintiff, under the decision 
of the supreme court. It was then brought 
up again by the defendants to the same court. 
In the meanwhile, however, by the decease 
of .Tudge Gibson in 1853, Judge Knox him- 
self succeeded to his place, and when the 
case came on for argument the previous de- 
cision was reversed hj a bare majority of the 
supreme court, including the new incumbent; 
Chief JTistice Black and Justice Lowrie dis- 
senting. In this state of the law, the plain- 
tiff had recourse to the circuit court of the 
United States, by bringing the action there, 
and one of the great questions in the cause 
was, which of the two decisions of the su- 
preme court of this state was to be considered 
as the law. 

Hon. Thomas Williams and B. 0. G. Sproul, 
for plaintiff. 

Gen. H. D. Foster and William A. Stokes, 
for the defense. 

GRIER, Circuit Justice, although intimat- 
ing that if the question had been a new one, 
he might have ruled it otherwise, declined 
the comparison of the merits of the two opin- 
ions, on the ground that, sitting here in 
Pennsylvania, it was liis duty, in order to 
avoid a conflict of opinion, to take the law as 
he found it last decided, but without ex- 
pressing an opinion as to what might be 
his course in case the question should be car- 
ried elsewhere. This is about the substance 
of what he was understood to say. Admit- 
ting the evidence, therefore, which was offer- 
ed to show a parol republication, he instruct- 
ed the jury that it must be of two witnesses, 
proving the intention to republish and es- 
tablishing the identity of the will beyond all 
question. 
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Case ISTo. 3,908. 

DIKE et al. v. The ST. JOSEPH. 

[6 McLean, 573.] '■ 

■Circuit Court, N. D. Illinois. July Term, 1855. 

GeXEKAL AVEKAGE — ADMIKALTT JCRISDICTIOK— 

LiEK Follows Piiockeds. 

1. Where a part of the cargo is thrown over- 
board for the safety of the vessel, and the lives 
of the passengers, a contribution may be re- 
■quired from the owner of the vessel, and the 
cargo saved. This is given in the exercise of a i 
maritime jurisdiction and on the principle of a | 
general average. i 

[Cited in Oologaardt v. The Anna, Case No. i 
10,545; Coast Wrecking Co. v. Phoenix Ins. " 
Co., 7 Fed. 242; The San Fernando v. Jack- , 
son, 12 Fed. 342; Heye v. North German 
Lloyd, 33 Fed. 70.] 

2. Though there may be a remedy at law, on 
bonds given, yet that does not take away the 
jurisdiction in admiralty. ] 

[Cited in The Eclipse, Case No. 4,268.] 

3. Where a lien in admiralty attaches, it fol- 
lows the proceeds into the hands of assignees. 

[Appeal from the district court of the Unit- 
•ed States for the northern district of Illinois.] 

;Mr. Wate, for libellants. ^ 

Mr. Hayne, for the respondent. 

OPINION OF THE COURT. This Is an 
appeal in admiralty. On a voyage from Buf- 
falo to Chicago, in the fall of 1851, the pro- 
peller St Joseph being laden with a cargo of 
merchandise, by stress of weather was driven 
■on the Michigan shore of Lake Huron, at 
half past seven o'clock in the evening. It 
was found impossible to back or heave the 
vessel off. All hands were immediately em- 
ployed to construct a temporary dock on 
which to convey the cargo to the shore. The 
next morning, the hands commenced carry- 
ing the goods on shore, and continued the 
same during the day; but in the evening the 
wind hauled to east south east, blowing a 
gale, and causing the boat to strike lieavily 
4ind leak badly. The temporary dock was 
broken up by the heavy sea. The danger of 
the loss of lie vessel and cargo became im- 
minent, unless she was speedily lightened 
and got off. And to accomplish this, large 
quantities of merchandise were thrown over- 
board, by means whereof, the remainder of 
the cargo, and the vessel, were saved. A 
libel was filed claiming contribution from 
the vessel on a general average. 

The answer admits the allegations of the 
libel, but the lien on the vessel is denied; 
■and it is alleged, that when the goods were 
■delivered to the consignee, an average bond 
"was entered into, in which the owners agreed 
to pay the balance of the average, and that 
thereby the lien on the vessel and cargo 
saved, were waived. The district court en- 
tered a decree against the defendant 

In returning the answer the counsel rely 
■on the case of Cutler v. Rae, 7 How. [(48 U. 



■ -^ [Reported - by Hon. John McLean, Gircuiv 
-Justice.} 



S.) 729.] That was a case where a vessel on 
a voyage from New Orleans to Boston, was 
run ashore in a storm in Massachusetts bay, 
by whicb the vessel was lost, but the cargo 
and the lives of the passengers were saved, 
the amount of the cargo being of the value of 
five thousand four hundred dollars, which 
was delivered to the consignee at Boston. 
The court in that case beld, that the goods 
having been delivered to the consignee, the 
lien under the general average was termi- 
nated. Average contribution is the creation 
of the maritime law, and is founded in the 
great principles of equity. This principle is 
fully recognized in the Rhodian laws, and is 
sanctioned by all civilians, who bave either 
spoken or written on the subject. It is 
nothing more or less than the sacrifice of the 
cargo or a part of it to preserve the lives 
of the passengers under the greatest emer- 
gencies. Or to strand the vessel to save the 
lives of the passengers and the cargo. In 
such cases those who have suffered loss to 
save the cargo or vessel, shall have a general 
average of the property saved, whether ves- 
sel or cargo, or a part of the cargo, in pro- 
portion to the loss sustained. No subject can 
be more purely maritime than this. And it 
is said the contribution may be recovered in 
equity and in law. If the demand be a lien 
upon any property within the reach of the 
court the proceedings may be in rem. And 
if any individual within the process of the 
court is liable, the proceedings may be 
against him in personam. The lien still con- 
tinues on the property in the hands of as- 
signees. This doctrine is laid down in Shep- 
pard V. Taylor, 6 Pet [31 TJ. S.] 675. And 
it has been the rule of decisions in the courts 
of the United States. 

A maritime lien adheres to the proceeds of 
the thing into whose hands soever it may go; 
and the owner becomes personally liable, 
.and may be proceeded against in pei-sonam. 
This lien upon proceeds often extends to 
judicial sales. It is argued that there is no 
jurisdiction in this case, as appears from 
the decision of Cutler v. Rae, above cited; 
from the remarks of the court in that case, 
it does seem to have turned upon a question 
of jurisdiction. The court say, "We think 
the case is not within the admiralty juris- 
diction." On this ground the judgment was 
reversed and the cause was remanded to the 
circuit court, with orders to dismiss the libel. 
In the Case of Cutler, the libel was filed in 
personam, by the owner of the vessel, against 
the consignee, claiming contribution from 
the part of the cargo saved, for his lost ves- 
sel. The court say, in general average, "the 
party entitled to contribution has no absolute 
and unconditional lien upon the goods liable 
to contribute. The captain has a right to re- 
tain them until the general average with 
which they are charged has been paid or se- 
cured. This right of retainer is a qualified 
lien, to which the party is entitled by the 
maritime law. But it depends upon the pos- 
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session of tlie goods by the master or ship 
owner, and ceases wlien tliey are delivered 
to the owner or consignee. It does not follow 
them into their hands, nor adliere to the pro- 
ceeds." This would not seem to be a decision 
of want of jurisdiction, but on the merits. It 
might be a matter of doubt whether the de- 
fendant being consignee and not owner, hav- 
ing received the property as damaged and 
saved property, not having undertaken by 
bond or otherwise to pay an average contri- 
bution, was personally liable to pay it. But 
the libel in the present case was a proceeding 
in rem against the vessel, on a general aver- 
age; so that there is an important difference 
between the case in 7 How. [48 U. S.], and 
the one before the court. The decision, how- 
ever, in the Case of Cutler, was by a divided 
court, and it has not been satisfactory to the 
profession, nor was it a decision in accord- 
ance with the prior decisions of the supreme 
court I should conform to it in a case that 
could not be distinguished from its princi- 
ples. 

It seems to be a settled principle, that 
where the maritime jurisdiction attaches, 
the demand may be recovered in rem or in 
personam. It does not follow that where an 
action may be maintained on the contract, 
as in tills case, the maritime jurisdiction may 
not be exercised. The jurisdiction of our 
court of admiralty, is not limited by that of 
the English admiralty. The decree of the 
district court [ease unreported] in this case 
is affirmed. 



Case No. 3,909. 

DIICE et al. v. The VON LEFFBRL LAH- 

SBN. 

[N. T. Times, June 28, 1865.] 

District Court, S. D. New York. 1865. 

SniPPiXG — Delivery of C.\|{G0 — Loss ox Pier. 

[Actual receipt by the consignees of all the 
cargo shipped to them, and their verification 
thereof by weighing, discharge the carrier from 
liability for a part which is thereafter lost while 
on the pier.] 

[This was a Bbel by James P. Dike and 
others against the bark Von Lefferl Lahsen 
for loss of cargo.] 

Mr. Van Santvoord, for libelants. 
Mr. Hill, for claimants. 

BETTS, Disti-ict Judge. This was an ac- 
tion upon a bill of lading execiited in London 
on December IS, 1863, for the cai'riage of 
thirty -one bales of wool to be delivered to 
the libelants as consignees. One bale of 
wool was lost, and it was for that loss that 
the action was brought. Notice was given 
to the consignees by the ship on her arrival 
of the time and place of deliveiy of cargo, 
and the consignees came to the place with an 
inspector and weighmaster, and proceeded 
with tlie actual receipt and storage of the 
wool from the 22nd of April to May 4. The 



whole number of thirty-one bales were ac- 
tually landed on the pier and weighed. Two 
bales were left on the pier till the 4th of May, 
and on that day one was absu*acted, and 
only thn-ty bales were secm'ed by the con- 
signees. 

HELD BY THE COURT: Tiial the method 
in which the ship was bound to make perfect 
delivery of her lading at this port, accord- 
ing to the legal import of her conti-act of 
affreightment, was to laud it on the dock, 
on reasonable previous notice to the con- 
signees of the time and place of the unlading. 
The Grafton [Case No. 5,636]; Richardson 
V. Goddard, 23 How. [64 U. S.] 28; Pars. 
Mar. Law, 158. That on the law and the facts 
the deliveiy of the entire cargo was legally 
perfected to the consignees in fulfilment of 
the obligation of the bill of lading, and the 
parties libelants are solely chargeable with 
the value of the bale of wool, whether tor- 
tiouslj'- absti-acted or accidentally lost whilst 
left by them on the pier, after being dis- 
charged from the ship. It was thereafter, 
in intendment of law, as fully in the posses- 
sion of the consignees or then* assigns as if 
actually stored within their warehouse, label 
dismissed with costs. 



Case "No. 3,910. 

DILL V. The BEI{TR.\:M.' 

District Court, S. D. New York. June 30, 1857. 

Shipping— Receipt of Cakgo— Loss ox Wiiauf. 

[1. Cargo delivered on a wharf into the 
charge of the officers of a vessel is "shipped" so- 
as to free the shipowners, under Act March 3, 
1853, § 1 (9 Stat. 635, e. 43), from liability for 
loss by a fire occurring without their design or 
neglect, although the loss was caused by the^ 
negligence of the ship's officers in not promptly 
putting the goods on board.] 

[2. Distinguished in 2 Pars. Ship. & Adm. 
122, as to the proposition that vessel owners 
are liable for a loss by fire while the goods were 
being conveyed in lighters to the ship for the 
purpose of transportation, on the ground that 
in this case the goods had been delivered to the 
vessel, and were on the wharf at the time.] 

[Libel by Dill against the ship John Ber- 
tram for loss of cargo.] 

Stoughton and Hai-rington, for libelants. 
Beebe, Dean, and Donohue, for claimants. 

Before BETTS, Distiict Judge. 

The libel in this case states that in ApriL 
1855, the libellants, huving pm'chased 879 bags 
of saltpetre to be delivered to them in Boston, 
agreed with the owners of the ship, then ly- 
ing in Boston, to carry it from that port to 
Harrisbm'g, the vessel to touch at New York; 
that the vessel having given notice of readi- 
ness to receive the saltpetre, it was delivered 
on the whai'f and taken cliarge of by the ves- 
sel's officers; that 214 bags of it were taken 
on board, but the balance was desti-oyed by 
a fire originating on land, and the loss of it 

^ [Not previously reported.] 
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Avas occasioned "by tbe negligence of tlie offi- 
cers of the sliip in not talcing it sooner on 
board; that the vessel afterwards left Bos- 
ton and came to "K&w Yorlc, where she then 
was, but her owners had refused to give bills 
of lading for more than 214 bags, or to admit 
any liability for the balance, the value of 
which, being upwards of §7,000, they claimed 
to recover of the ship. All the allegations of 
the libel were put in issue by the answer. 

HELD BY THE COURT: That heretofore 
such a delivery and acceptance has been re- 
garded as sufficient to establish a lien upon 
the vessel for the goods, but that doctrine 
must be regarded as rescinded by the express 
adjudications of our com-ts. \;i^he Freeman 
V. Buckingham] 18 How. [59 U. S.] 188; The 
Young Mechanic [Case No. 18.180]; The 
Kearsarge [Case No. 7,633]; [Vandewater v. 
iMiUs] 19 How. [60 U. S.] 88, But if the salt- 
petre, under the facts, is to be regarded as 
laden on board the ship, then it is brought 
under the provisions of the act of congress of 
March 3, 1851 [9 Stat 635, c. 43. § 1], and the 
loss and damage to it by fire alongside the 
ship, must be regarded as happening to goods 
"shipped, taken in, or put on board" the ship, 
and the owners are therefore exempt from 
responsibility. Libel dismissed, with costs. 



Case Wo. 3,910a. 

DILL V. The COLOMBO. 

[Betts' Scr. Bk., 533.] 

District Court, S. D. New York. March 6, 
1836.^ 

SniPPixG— Dajfaoe to Cakgo — BiLi^ of Lading — 
"Received in Good Coxditiox." 

[A clause in a hill of lading acknowledging 
goods to have been in good condition when ship- 
ped raises an inference that an injury to the 
goods siibsequfently discovered arose from a 
cause for which the vessel is responsible.] 

[In admiralty. Libel by Otto Dill and oth- 
ei*s against the barlj Colombo for damage to 
cargo.] 

A. Nash, for libelants. 

Beebe & Do«ohue, for claimants. 

BETTS, District Jjidge. The master of the 
bark signed a bill of lading for shipment of 
thirteen casks of bristles, at Hamburg, con- 
signed to the libelants. On discharging car- 
go at this port, one cask of bristles was found 
broken, and the contents largely damaged. 
The claimants defend the action brought to 
recover tliose damages, on the ground that 
there is no proof the injury was owing to neg- 
lect or fault of the vessel. The court held 
that the bill of lading, acknowledging the 
cask to have been in good order when ship- 
ped, is sufficient to charge the loss on the 
vessel, unless the claimant proves that the in- 
jury arose from some cause for which the 



* [Reversed in Case No. 3,040.] 



vessel is not re.sponsible. Decree for dam- 
age, and reference. 

[NOTE. The decree in this case was subse- 
quently reversed by the circuit court in Case 
No. 3,040.] 



Case No. 3,911. 

DILL V. ELLICOTT et al. 

[Taney, 233.] * 

Circuit Court, D. Maryland. Nov. Term, 1854. 

XTsuny — Coxstitutionai. Puovisiox — Contkact 
Void— Penalties and Foufeituues. 

1. The constitution of Maryland (article 3, §49), 
declares, "that the rate of interest in this state, 
shall not exceed six per cent, per annum, and 
no higher rate shall betaken or demanded; and 
the legislature shall provide by law all neces- 
sary forfeitures and penalties against usury:" 
Held, that under this provision, a contract by 
which a higher rate of interest than six per 
cent, is taken or demanded, is void, not only for 
the excess, but for the whole amount; and can- 
not be enforced in a court of justice. 

2. A contract to do an act forbidden by law, 
is void,*and cannot be enforced in a court of jus- 
tice. 

3. There can be no civil right where there is 
no legal remedy, and there can be no legal rem- 
edy for that which is itself illegal. 

[Cited in Tiffany v. Boatman's Sav. Inst., 
18 "Wall. (85 U. S.) 385.] 

4. It is true, no penalty or forfeiture is incur- 
red by reason of the usurious contract, until the 
legislature shall prescribe it; but the incapacity 
to maintain an action upon such contract is no 
forfeiture or penalty, for no right of action is 
acquired under it, and therefore, there is noth- 
ing to forfeit. 

[This was an action at law by Adolpli Dill 
against Jonathan H. BUicott and Benjamin 
H. Ellicott.] 

J. Mason Campbell and St George W. 
Teackle, for plaintife. - 
Gt. L. Dulaney, for defendants. 

TANEY, Circuit Justice. Tliis action is 
brought by the endorsee of a bill of ex- 
change, di'awn upon the defendants, and ac- 
cepted by them, for §1000. The defendants 
plead, that the bill was given to secure the 
payment of money loaned, by the plaintiff, o 
the payee of the bill, upon whicli in interest 
exceeding six per cent, was reserved; and 
tliat such contract was usurious, and the 
plaintiff not entitled to maintain in action 
upon it. To this plea the plaintifE las de- 
murred; and the question submitted to the 
com't on these pleadings is, whether, under 
the constitution of aiaryland, adopted in^ 
1851, an action can be maintained upon a 
conti'act for the loan of money, where an 
interest of more than six per cent, is re- 
served or received. The clause of the con- 
stitution is in the following words: '"niat the 
rate of interest in this state shall not exceed 
six per cent, per annum, and no higher rate 
shall be taken or demanded; and the legisla- 
ture shall provide by law all necessary for- 



^ [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



DILL (Case No. 3,911) 



[7 Fed. Cas. page 700] 



feitiu'es and penalties affainsl usury." This 
provision is contained in article 3, § 49, un- 
der tlie head of "Legislative Department" 
And by the third article of the -declaration 
of rights, all acts of assembly in force on 1±ie 
first Monday in November 1850, which had 
not expired at the adoption of the constitu- 
o tion, and were not altered by it, were contin- 
ued in force, subject, nevertheless, to the re- 
vision of, and amendment and repeal by, the 
legislature of the state. 

The acts of assembly, material to this ques- 
tion, which were passed previously to the 
iidoption of the constitution, were those of 
170-1 and 1845. The fii'st section of the act 
of 1704, declared that no person should exact 
or take above the rate of six per cent per 
annum, upon the loan of any moneys, goods, 
or merchandise or other commodities, to be 
paid in money; the second section declares, 
that all contracts, by which a higher rate of 
interest was received, should be void; and 
the third section inflicted penalties for tak- 
ing or receiving more than the i-ate of inter- 
est limited by that act. The provisions of 
this law were materially changed by the act 
of 1845; by that act the lender was entitled 
to recover the amount actually loaned with 
feix per cent, interest upon it although the 
conti'act was usurious, and stipulated for a 
higher interest and it repealed altogether the 
third section of the act of 1704. 

The act of 1845 was still in force when the 
constitution was adopted, and the point in 
issue between the parties, upon the demurrer, 
is, whether the provisions of this act are in- 
consistent with the clause of the constitution 
before recited, and therefore repealed by it 
In determining this question, the wisdom or 
policj^ of usm-y laws, is not a subject for the 
consideration of the com-t; that was a ques- 
tion for the people of Maiyland when they 
adopted the constitution. It is tlie duty of 
the court to cany into effect the provisions 
of that insti'ument, according to its true in- 
tent, to be gathered from its own words; 
and referring to the previous legislation of the 
state only so far as it may conti-ibute to il- 
lustrate the meaning of doubtful or ambigu- 
ous language, if any such be found in the 
constitution; and to ascertain what previous 
acts of assembly are still in force. 

It would be diflicult, we thinlt, to raise a 
doubt as to the meaning of the prohlbitoi*y 
part of the section of which we ai'e speak- 
ing. It declares "that tlie rate of interest 
shall tiot exceed six per cent, per annum, 
and no higher rate shall be taken or demand- 
ed." These words are free from all ambigui- 
ty; they prohibit in plain, positive and direct 
terms tlie taking or demanding of more than 
six per cent intei'est; and on tliis point it 
refers nothing to future legislation. The con- 
stitution itself makes the prohibition, and all 
future legislation must be subordinate and 
conformable to this provision. Whoever 
takes or demands more than six per cent 
while this constitution is in force, does an 



unlawful act; an act forbidden by tlie consti- 
tution of the state. Kor do the words which 
follow quaUfy or restrain, in any degree, the 
meaning of the words above quoted; they 
declare that "the legislature shaU provide by 
law all necessary forfeitiu'es and penalties 
against usury." Now, usm-y consists in tak- 
ing an interest for money above that allowed 
by law; the talcing of more than six per cent, 
is therefore usury; and the words last quoted 
treat it as an offence, and direct the legisla- 
ture to punish it with penalties and forfei- 
tures. The words do not merely give the 
power to punish, they are mandatory, and 
mali6 it the duty of the legislature to pun- 
ish disobedience to that provision, by forfei- 
tiu'es and penalties. Certainly, if the tak- 
ing or demanding of more than six per cent, 
was not intended to be absolutely prohibited 
by the preceding part of the section, there 
would be no propriety in commanding it to 
be punished. 

The words last quoted, therefore, do not 
qualify or restrict the meaning of the pre- 
ceding words; on the conti-ary, they show 
that the framers of the constitution, after 
fixing the amount of interest which a party 
might lawfully take or demand, proceeded to 
make that provision more effectual, by re- 
quiring the legislature to enforce it, and to 
inflict forfeitures and penalties upon any one 
who should thereafter take or demand an 
amount of interest exceeding that prescribed 
by the constitution. 

This being the evident meaning of the lau' 
guage of this section, can a contract by 
which a higher interest is taken or demand- 
ed, be enforced in a com-t of justice? It is 
true, the constitution does not say, in express 
terms, that such a contract shall be void, 
nor was such a provision necessary to invali- 
date it; for it is well settled, by a multitude 
of decisions, in this counti'y aqd in England, 
that a contract to do an act forbidden by law 
is void, and cannot be enforced in a com-t of 
justice — we do not stop at present to refer to 
judicial decisions to support this proposition; 
many cases to that effect, are cited in the 
opinion delivered, by the supreme court of 
the United States, in Bank of U. S. v. Owens, 
2 Pet [27 U. S.] 527; and we are not aware 
of any decisions, in any court, in which a 
contrary docti'ine has he€a held. Indeed, in 
a state where the legislative, executive and 
judicial departments are separated, it would 
render all law uncertain and ineffectual, if 
the judicial power enforced, in whole or in 
part, the performance of a contract to do an 
act which is altogether forbidden to be done 
by the constitution or laws of the state. Ana 
as the constitution has forbidden the taking 
or demanding of more than six per cent., 
no contract, made In this state, can be en- 
forced, where a higher rate of interest is tak- 
en or demanded by the contract 

This view of the subject is fully supported 
by the decision of the supreme com't, in the 
case of the Bank of U. S. v. Owens, herein- 
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before referred to. The charter of the bank 
contaiued a provision in the following 
words: "It (the hanlt) shall not tie at liberty 
to piu'chase any public debt whatever, nor 
shall it take more than at the rate of six 
per cent, per annum for or upon its loans or 
discounts." And in an action brought by the 
bank upon a promissory note, the defendant 
pleaded that it was discounted upon an 
agi-eement to pay the bank; a higher rate of 
interest than six per cent; to this plea the 
bank demurred, thus bringing the question 
before the coin-t in the same mode of plead- 
ing adopted by the counsel in this case; and 
Mr. Sergeant, who argued the case for the 
bank, contended {as the counsel for the plain- 
tiff have done here), that a mere prohibition 
to take more than six per cent, did not avoid 
a conti'act to take more; and that when an 
agi'eement is avoided, it is always in conse- 
quence of an express provision by law to that 
effect 2 Pet [27 XJ. S.] 531. But the court 
held otherwise; and the language of the su- 
preme court in deciding that question is so 
appropriate and directly applicable to the 
case before us, that we give it in the words 
of the court: "Some doubts have been 
thrown out whether, as the charter speaks 
only of 'taking,' it can apply to a case In 
which the interest has been only reserved, 
not received; but on that point, the majority 
of the court are clearly of opinion that 're- 
serving* must be implied in the word 'tak- 
ing;' since it cannot be pa-mitted, by law, 
to stipulate for the reservation of that which 
It is not permitted to receive. 1 Hawk. P. C. 
G20. In those instances in which com-ts are 
called upon to inflict a penalty upon the lend- 
er, whether in a civil or criminal form of 
action, it is necessarily otherwise; for then 
the actual receipt is generally necessary to 
consummate the offence; but when the re 
sti'ictive policy of a law alone is in contem 
plation, we hold it to be a universal rule, 
that it is unlawful to contract to do that 
which it is unlawful to do." 

After deciding this point and remarking 
briefly on the manner in which it came be- 
fore the com-t, they proceed to say: "To un- 
derstand the gist of the question it is neces- 
sary to observe that although the act of in- 
corporation forbids the taking of greater in- 
terest than six per cent, it does not declare 
void any contract reserving a greater sum 
tJian is permitted. Most if not all, of the 
acts passed in England, and in the states, 
on the same subject declare such conti-acts 
usurious and void. The question then is, 
whether such contracts are void in law, up- 
on general principles. The answer would 
seem to be plain and obvious, that no court 
of justice can, in its natm-e, be made the 
hand-maid of iniquity; com-ts are instituted 
to carry into effect the laws of a country. 
How can they then become auxiliary to the 
consummation of a violation of law? To 
enumerate here all the instances and cases 
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in which this reasoning has been practically 
applied, would be to incm- the imputation of 
vain parade; there can be no civil right 
where there is no legal remedy; and there 
can be no legal remedy for that which is it- 
self illegal." 

We forbear to quote further from the lan- 
guage of the supreme court; and it is suffi- 
cient to say, that after having stated the 
principles of law in the manner set forth in 
the foregoing exti-act from the opinion, it 
proceeds to refer to many adjudged cases in 
support of the doctrine, showing that it ap- 
plied to all cases where the act was prohib- 
ited by statute, although there was nothing 
morally wrong in the transaction; and upon 
this ground decided that the bank could not 
maintain an action on the note, as the de- 
murrer admitted that it had been discount- 
ed upon an agreement to take more than six 
per cent interest. We do not see how the 
case before us can be distinguished from the 
one decided by the supreme court; they 
present precisely the same question; and the 
established principles of law which decided 
the one in favor of the defendant, must de- 
cide the other in like manner. 

It will be observed also, that the opinion 
we have quoted, points out clearly the dis- 
tinction between a statute merely forbidding 
an act to be done, and one imposing a for- 
feiture or penalty for doing it; and is, in ef- 
fect, an answer to that part of the argument 
on the part of the plaintiff which relied on 
the last words in the section of the consti- 
tution, requiring the legislature to impose 
forfeitures and penalties against usury. The 
absence of any provision inflicting a penalty 
(say the supreme court) does not give the 
party a right to maintain an action on the 
contract, if the law forbids the contract to 
be made; and the reason of the rule thus 
laid down is, that the contract being forbid- 
den, the party can acquire no legal right un- 
der it, and consequently cannot maintain an 
action in a court of jtistice to enforce it 
His incapacity to maintain an action i^pon it 
is no forfeiture or penalty, for he acquires 
no right under it, and therefore there is noth- 
ing to forfeit; the money he loans is not 
forfeited; for if ho chooses to rely on the 
promise of the borrower, and the borrower 
repays - him tlie money, he may lawfully 
keep it. It is noc forfeited to the state, nor 
to any one else. But a court of justice can- 
not lend its aid to recover it because the 
contract for the loan is one entire thing, and 
consequently is altogether invalid- or void, 
and it would be contrary to the duty of a 
court of justice to assist a party in consum- 
mating an act which the law forbids. The 
absence of any penalty, therefore, is no ar- 
gument in support of tliis action. 

But in this case there is something more 
than the absence of penalties and forfei- 
tures. It is made the duty of the legis- 
lature to inflict them; and the prohibitory 
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clause of tlie constitution must be construed 
now in tlte same manner, and have the same 
effect, as if the legislature had performed 
the dr.ty enjoined upon it It is true, no 
penally or forfeiture is incurred, until the 
leglslatiu-e shall prescribe it; but when that 
<]uty shall have been performed (be the pen- 
alty more or less), nobody, we presume, 
would contend that an action could still be 
maintained en the contract, upon payment 
of the penaltj'. The act of no future legis- 
lature can alter the meaning of the words 
used in the constitution; they remain the 
same, and must alwaj^s be construed and ad- 
ministered iu courts of justice, according to 
their legal import, as they stand in that in- 
strument, whether future legislatures do or 
do not obey its mandates, and pass laws to 
enforce its provisions. 

It follows from what we have said, that 
the first four sections of the act of 1845 are 
no longer in force. These sections made an 
usurious contract legal for the amount actu- 
ally loaned, and authorized the lender to 
recover the amount, with six per cent inter- 
est; it made it void only so far as the usuri- 
ous interest was concerned; and, as a neces- 
sary consequence of this provision, it re- 
pealed expressly the third section of the act 
of 3704. The act of 1845 does not, therefore, 
prohibit an usurious contract, but sanctions 
and suppoi*ts it, to the extent above men- 
tioned. The constitution, on the contrary, 
by the prohibitory words used in it, makes 
the whole coutract illegal, and, thereby, inca- 
pacitates the party from maintaining a suit 
upon it, for the money he actually loaned, 
or any part of it; and moreover, treats the 
taking or demanding more than sis per cent, 
as an offence, and commands the legislature 
to provide forfeitures and penalties against 
it The provisions of this act of assembly, 
and those contained in the constitution, are 
consequently inconsistent with each othei', 
and the former is repealed. 

In relation to the act of 1704, the plaintiff 
claims nothing under it; but inasmuch as 
the first section of that act, like the constitu- 
tion, prohibits the taking of more than six 
per cent, and the second section contains an 
express provision, making void the conti-act 
where more is taken; the plaintiff contends 
that the omission of the second provision 
in the constitution, proves that it was not in- 
tended to make void the contract, but to 
leave it as provided for and legalized in the 
act of 1845. 

But it is evident that the second section of 
the act of 1704, like similar provisions in 
the English statutes againt usury, was in- 
troduced to remove any doubt which might 
be raised upon the words "exact or take," 
and to show that the prohibition was in- 
tended to apply to contracts in which usuri- 
ous interest was reserved, to be paid at a fu- 
ture day, as well as to cases in which it was 
actually exacted and taken or received at the 



time of tJie loan. It was introduced for 
greater caution, and to prevent nice distinc- 
tions upon the words used. This is con- 
stantly done in acts of legislation. And 
the omission in the constitution of a provi- 
sion of this description, contained in a pre- 
vious act of assembly, would hardly jus- 
tify the court in inferring that it was in- 
tended to authorize an action on a oonti'act 
which the constitution itself prohibited. 

In expounding an instrument so solemn 
and deliberate as a constitution, containing 
the fundamental law of the state, we are 
hardlj' at liberty to suppose that either those 
who framed it, or those who adopted it, in- 
teaded to recognise or sanction tlie princi- 
ple, that an action might be maintained up- 
on a contract to do an act which the law for- 
bade. On the contrary, a comparison be- 
tween the language of the act of 1704 and 
the constitution tends strongly to support the 
construction we have given to the latter. The 
prohibition in the act of assembly is to "ex- 
act or take," and the second section, as we 
have said, was introduced for greater cau- 
tion, in order to show more clearly tliat, 
while the penalties by that law were confined 
to the actual receiving, the prohibition extend- 
ed further, and embraced contracts in which 
usurious interest was reserved, although pay- 
able at a future time. But the constitution 
does not use the prohibitorj'- words of the 
first section, but provides that no higher rate 
shall be "taken or demanded." Now these 
words clearly embx'ace a contract by \^'^hich 
usurious interest is to be paid at a future 
day, as well as contracts in which it is tak- 
en and received. It does not mean usurious 
interest demanded in the negotiation pre- 
vious to the loan, but demanded by the con- 
tract itself, when actually made; and if so 
demanded, it is evidently included in the 
constitutional prohibition, even although the 
words "exacted and taken" should be re- 
garded as confined to the actual receipt 

In an instrument like this, we are bound 
to presume that every word was deliberately 
weighed and considered before it was in- 
serted; and with the act of 1704 before 
them, and about to establish,, under a consti- 
tutional sanction, the principle contained in 
its first section, it ought not to be supposed, 
that its words were lightly and carelessly 
changed, or the word "demand" substituted 
in the place of the word "exact" without an 
object A natural and proper object would 
be to condense in a few words the substan- 
tial provisions spread out in tlie first and sec- 
ond sections of the act of 1704; and we think 
they have used words sufficient to accom- 
plish their purpose. A comparison between 
the words of this act of assembly and of the 
constitution of 1851, tends to confirm the 
construction we have placed upon the latter, 
and which its language naturally and legal- 
ly imports. Upon the whole, the court is of 
opiiuon that the demurrer of the plaintiff to 
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tho plea of usury cannot be maintained, and 
judgnient must be entered accordingly. 

After this opinion was given, tlie pleadings 
were amended, and the court being of opin- 
ion that the facts proved by the defendants 
did not show that usurious interest was talc- 
on or reserved, a verdict and judgment was 
entered for the full amount of principal and 
interest due on tho bill of exchange. 
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In re BILLARD. 

12 Huffhes, 190; 9 N. B. R. 8; 6 Am. Law T. 
Rep. 490; 21 Pittsb. Leg. J. 82.] ^ 

Circuit Court, E. D. Virginia. Oct., 1873. 

BANKiirPTCT—ExEsiPTioKs— Jurisdiction — Prop- 

• ERTT IXOUMBEUED BEYOND VaLDE — VOLDXTARY 

Baxkruptct. 

1. The amendment of March 3, 1873 [17 Stat. 
■577], construed, and held to only allow tlie ex- 
emptions granted by state laws in 1871, as 
^against judgments of state courts when such 
judgments are rendered after the passage of the 
amendment of 1873. In re Kean [Case No. 7,- 
<)30], by Rives, J., reversed. A construction of 
the amendment of 1873, as giving the exemp- 
tion of 1871 against liens of force prior to the 
5idoption of the state laws granting the exemp- 
tions, Jteld to be "contrary to reason and jus- 
tice, and IJie fundamental principles of the 
social compact," on the authority of Gunn v. 
Barry [15 Wall, (f'2 XT. S.) 610]. The amend- 
ment of March, 1873, so far as it is declaratory 
of the meaning of the act of June, 1872 [17 
"Stat. 334], Md null and void. 

[Cited in Re Kerr, Case No. 7,729; Re Duer- 
son, Id. 4.117; Re Martin, Id. 9,552; Re 
Shipman, Id. 12,791.] 

2. A court of bankruptcy has the power to 
take possession of the property of the bankrupt, 
subject to valid liens exceeding the value of the 
property, and to dispose of it for the purpose of 
satisfying, as far as possible, these liens. But, 
as a matter of discretion, under such circum- 

■stances, the power ought never to be exercised. 
[Cited in Hudson v. Schwab, Case No. 6,535.] 

3. An order directing the sale of property so 
incumbered is not void for want of jurisdiction 
in the court granting it, but will be set aside 
on petition for review as an improper exercise 
of the discretion granted the district court. 

4. In voluntary petitions in bankruptcy, the 
rights of the bankrupt to the disposition of his 
property cease on the fiUng of the petition. In 

"Involuntary petitions, such right ceases upon the 

•adjudication. 

Certain creditors of the bankrupt [George 
W- Dillard,] have made application to the 
supervisory jurisdiction of the circuit court 
in tills case, for a reversal of a deci*ee of the 
-district com't sitting in bankruptcy, allowing 
a homestead exemption to the banlanipt 
[Case unreported.] There are several cases 
submitted, the facts agreed upon being the 
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same, or nearly so, in all of them. The opin- 
ion of the com't is expected to decide all the 
questions which arise in the cases submitted, 
whether they are to be found in the case im- 
mediately at bar or not. 

The agreed statement of facts is as fol- 
lows: 

Upon the petition of Israel M. Parr, sm*- 
viving partner of McConkey «& Parr, and 
others, to revise and set aside certain orders 
entered by the district com-t of the United 
States for the eastern disti-ict of Virginia, 
entered on the 11th day of February, 1873, 
March 1st, 1873, and July 31st, 1872. On 

the day of , Israel M. Parrj sm-- 

viving partner of the firm of McConkey & 
Parr, filed his bill in the circuit com't of Es- 
sex cotmty, Virginia, against George W. Dil- 
lard and others, setting forth that he was a 
creditor, by judgment duly docketed, for 
one thousand four hundred and eights'-five 
dollars and seventy-seven cents, of tlie said 
George W. Dillard; that thereafter, to Avit, 
on the 10th day of November, 1809, the said 
Dillard had executed two deeds of trust con- 
veying away all his real estate; that the 
said deeds were fraudulent and void as 
against the creditors of the said Dillard, and 
praying that the said deeds should be set 
aside, and the real estate of the said Dillard 
subjected to the payment of the debt due to 
the plaintiff, and such other debts as should 
be liens upon the same. The suit proceeded 
regularly. An account was directed to be 
taken by a commissioner of the court, of the 
liens and then* respective priorities, and of 
the fee simple and annual value of the real 
estate. Such accoimt was regularly talcen 
and reported to the court, and on the 14th 
day of November, 1871, there being no excep- 
tion to the report, the same was confirmed by 
the com't and a decree entered declaring the 
said deeds firaudulent and void, as to the 
creditors having prior liens, and decreeing 
that unless the said George W. Dillard 
should within four months pay off the judg- 
ments reported as liens upon the said real 
estate, James M. Matthews and Thomas 
Oroxton, as commissioners of the coui't, 
should proceed to sell the same. The ac- 
coimt of the liens and of the value of the 
land as reported by the commissioner and 
confirmed by the com't, showed the amount 
of the liens to be twelve thousand five hun- 
dred and sixly-eight dollars and fifty cen,ts, 
and the fee simple value of the real estate 
to be, in November. 1871, three thousand and 
ninety-six dollars, and in May, 1867, seven 
thousand seven himdred and forty doUai's, 
but subject to the contingent right of dower 
of the wife of the said Dillard. On the 26th 
March, 1872, George W. Dillard filed his pe- 
tition and was adjudicated a bankrupt, 
claiming to have a homestead exempted to 
him according to the laws of Virginia. On 
the 11th April, 1872, an injunction was 
awarded by the bankrupt court to restrain 
the commissioners of the circuit com't of Es- 
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sex from selling the real estate under the 
deci-ee of November 14th, 1S71. On the 23d 
April, 1S72, a rule was entered that the cred- 
itors show cause why the real estate of the 
said Dillard should not be sold free from in- 
cumbrance. Before any action was taken 
under that rule, to wit, on the 20th May, 
1S72, McConkey & Parr, Thomas Croxton, 
executor of Mace Clements, Christopher New- 
bill, executor of Wm. Newbill and Nathan 
Parker, all creditors of the said George W^ 
Dillard, having judgment liens upon his real 
estate, filed objectioils to such sale, for the 
reason in part that the cu'cuit com-t of Essex 
has ah'eady decreed the said lands to be sold 
to pay theu* debts, which were liens, and be- 
cause the judgment lions exceeded the value 
of the real estate. All filed with their ap- 
plication proofs of the action of the ch-cuit 
com*t of Essex. On the 28th May, 1872, they, 
with other judgment lien creditors, proved 
theu* debts before the register in bank- 
ruptcy, not waiving, but expressly reserving 
theu- liens and claiming the benefit of them, 
and of the said decree of Essex circuit court, 
as fully as they existed before the filing of 
the petition in bankruptcy of the said George 
W. Dillard. The amount of such debts ex- 
ceeded seven thousand dollars, besides inter- 
ests and costs. No action has since been 
taken under the said rule. On the Elst July, 

1872, upon the application of the bankrupt, 
and the recommendation of the register, that 
"two thousand dollars in addition to the ex- 
emptions heretofore granted" should be al- 
lowed, and with the assent of the assignee, 
without any notice whatever to any of the 
creditors, the following order was entered by 
the judge of the district court in bankruptcy: 
"The two thousand doUars recommended by 
the register will be allowed in any bid made 
by the bankrupt." On the 11th February, 

1873, after due notice to the assignee of 
the baulirupt, the petitioners applied to the 
judge in bankruptcy to enter such an order 
as would e'nable the circuit com-t of Es- 
sex to enforce its decree of 14th Novem- 
ber, 1871, by selling the lands and distribut- 
ing the proceeds according to law. The 
com-t refused to enter such an order, but in 
lieu thereof entered an order directing the 
assignee to unite with the commissioner of 
the circxiit com't of Essex in making the sale 
directed by the said decree. On the 1st 
March, 1873, the judge, upon the application 
of the assignee, entered an order suspending 
the order of February 11th, to enable the as- 
signee to invoke the supervisory jurisdiction 
of this com-t. The assignee declined doing 
so, and then yom* petitiouei-s filed their peti- 
tion for that purx)ose. 

We, C. G. Gr is wold, attorney for tlie peti- 
tioners, and James M. Matthews, assignee in 
bankruptcy of the said George W. Dillard, 
agree to the foregoing statement of facts as 
being the facts appearing in and by the rec- 
ord of the proceedings in the cause, and that 
the same may be received and acted upon 



by the honorable judge of this court, in con- 
sidering and deciding upon the sai^ petition., 

C. G. Griswold, for petitioners. 
James M. Matthews, for assignee. 

BOND, Circuit Judge. Upon this state- 
ment of facts the circuit com-t is asked to re- 
verse the decree of the district court allowing 
the banlii-upt a homestead exemption. 1st. 
Because the bankiupt court has no jmisdic- 
tion over the real estate of the banki-upt, 
which at the time of his application or of the- 
petition in involuntary bauki-uptcy, was de- 
creed to be sold by a state com-t for the bene- 
fit of the ci-editors holding liens upon it.. * 
With this view we do not agree. It is the- 
right of the bankrupt com-t, by reason of iia 
exclusive jm*isdiction in matters of bankrupt- 
cy, to take possession of the whole estate of 
the bankrupt wherever and however situated 
or incumbered. In this respect a deci-ee for 
the sale of the banki-upt's estate is not of any 
higher dignity and stands in no better posi- 
tion than the judgment of a com-t which gives 
the creditor a lien in the first place. It has. 
never been questioned that the bankrupt court 
could take possession of the property of a 
bankrupt incumbered by the liens of judg- 
ment creditors, and the fact that process has 
been had to enforce those liens can make no 
difiCerenee. It is not a question of jurisdiction 
or of right, but of discretion. The fact which 
determines the exercise of this discretiou is 
whether or not the general ci'editors of the 
bankrupt have any interest to be promoted by 
it. If it appear to the com-t that the liens 
are valid, and that thes' exceed in value the 
real estate incumbered by them, there can be 
no reason for the exercise of the powei-s of 
the banla-upt com-t. To take possession of 
the property in such case and sell it through 
the assignee, so far from benefiting the cred- 
itors of the banla-upt himself, would only add 
to the costs, and would diminish the divi- 
dends of the one, without adding to the pos- 
sible surplus of the other. If any fraud were 
alleged on the part of the persons appointed 
to sell the estate by the state court, or auy 
want of good faith on the part of the credit- 
ors seelving its jm-isdiction, or if in any way 
it could be made to appeai- to the bankrupt 
coui-t that the general creditors would be ben- 
efited by sale through the assignee in bauic- 
ruptcy rather than by the persons named in 
the decree of the state com-t, the bankrupt 
court, which is the guardian both of the inter- 
est of the ci*editors and of the banlcrupt,. 
ought to exercise its power and maintain its 
jm-isdiction. But if these reasons are want- 
ing, and the facts appear to the contrary, it 
seems to the court that the general creditors 
have no interest in the proceedings in tne 
state com-t. Whatever becomes of the prop- 
erty, whether it be sold for less or more, can 
make no difl:erenee in their dividends of the 
bankrupt's estate. 
It seems to the court that in the case at 
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bar, and ia the other cases submitted, where 
similar proceedings in state com:ts have been 
had by lien creditors, prior to the adjudication 
hi bankruptcy, to sell the estate of an in- 
solvent debtor which was incumbered beyond 
its value, the banki-upt court ought not to 
have interfered. It should have allowed the 
lien creditors to have pursued their" remedy. 
The assignee in bankruptcy took only such 
estate in his realty as the bankrupt himself 
had. In this case confessedly this was of no 
value. The bankrupt's estate was incumber- 
ed by liens admitted to be valid, greatly be- 
yond its value, and without paying them off 
the assignee had nothing of value in the es- 
tate. Neither he nor the general creditors 
propose to do this. But in the case at bar, 
and others submitted with it, the banlcrupt, 
by his assignee, claims that his real estate 
ought to be administered in the bankrupt 
court, because it is there only he can have the 
benefit of the homestead exemption which is 
supposed to be allowed by the act of March 
3, 1873, amendatory of the banki'upt act [of 
1867 (14 Stat 517)]. It appears in this case, 
from tlie agreed statement of facts, that not 
only was the real estate of the bankrupt en- 
cumbered by valid liens far beyond its value, 
px-ior to his application for the benefit of the 
banlcrupt law, but that on the 10th day of No- 
vember, 1869, nearly two years and a half 
before his application in bankruptcy, the 
banki-upt had executed two deeds of trust, 
conveying all his estate in this property to 
the parties mentioned therein. These deeds, 
indeed, were subsequently, by the state com-t, 
declared fraudulent and void as to creditors, 
but they are valid as to him; and he is not 
to be heard in a bankrupt court to ask that 
an estate, the value of which he has received 
once in the debts represented by judgment 
liens upon it, and again by the consideration 
expressed in the deed which conveyed all his 
estate to another, shall be assigned to him. 
nevertheless, as a homestead. Tlie homestead 
exemption was a bounty to unfortunate but 
honest debtors. It was not intended for the 
benefit of fraudulent bankrupts. 

In some of the cases submitted with the 
one at bar, where the liens of judgment 
creditors, matured before adjudications in 
bankruptcy, are greater in value than the 
real estate, there has been no subsequent 
conveyance by deed of trust, as in this 
case. The claim is, that under the pro- 
visions of the act of March 3, 1873, the 
bankrupt is entitled to the exemption al- 
lowed by the act of assembly of Virginia, 
commonly known as the homestead exemp- 
tion, passed June 27, 1870, and that this 
homestead exemption has precedence of, 
and is paramount to, the liens of the judg- 
ment creditors. The bankrupt in this case, 
and in the other cases submitted, were ad- 
judicated bankrupts prior to the passage 
of the act of IMarch 3, 1873. In our opin- 
ion, the relation of the banlcrupt to his 
property is fixed the moment he files his 
7FED.CAS. — i5 



petition in voluntary bankruptcy; and in 
involuntary bankruptcy so soon as he is 
adjudicated a bankrupt. The rights of his 
creditors to his estate are determined at tlie 
same time. What the homestead exemp- 
tions are at these times, both the bankrupt 
and his creditors are presumed to know. 
He petitions and they resist, or they peti- 
tion and he resists, in the bankrupt court, 
with a full knowledge of the then existing 
law of bankruptcy. To repeal all exemp- 
tions after the bankrupt had petitioned and 
was entitled to an exemption by law, would 
be an injustice to him. To give him an ex- 
emption not allowed by law at the time of 
his application when too late for his cred- 
itors to resist his adjudication as a bank- 
rupt, would be equally unjust to them. 
Every bankrupt, then, and his creditors, it 
seems to us, ought to be and are concluded^ 
as to his and their interest in the bank- 
rupt's estate, by the law of bankruptcy ex- 
isting at the time of his application or ad- 
judication as a bankrupt The bankrupt, 
if he has acted in good faith, is entitled to 
a discharge from all his debts. His cred- 
itors are entitled to the proceeds of all his 
property except that which the then exist- 
ing law exempts from their claims. By fil- 
ing his petition he asks that this may be so. 
By proving their debts the creditors assent 
also. By the 14th section of the bankrupt 
act all the estate of the bankrupt is con- 
veyed to the assignee. It is provided, also, 
that such assignment shall relate back to 
the commencement of proceedings in bank- 
ruptcy. Section 27 provides that such prop- 
erty (meaning that property which, by the 
then existing law of the state, was not ex- 
empted from levy upon execution, and 
which, by force of the bankrupt law, had 
come into the hands of the assignee) shall 
be divided amongst the creditors whose 
claims shall have been proved and allowed. 
It seems evident from these two sections 
that what is surrendered by the bankrupt 
at the time of bankruptcy shall be dis- 
tributed to his creditors, and that what is 
then exempt by law he shall retain. The 
exemption allowed is not a matter in the 
discretion of the court It is a matter of 
I'ight so far as both the creditors and bank- 
rupt are concerned, and the amount of 
the exemption, the property out of which it 
shall come, and the description of person 
who may claim it are all to be determined 
by the law existing when the bankruptcy ia 
adjudicated. Under this view, therefore, all 
bankrupts who ha-fre been adjudicated such 
since the passage of the act of the general 
assembly of Virginia, passed June 27, 1870, 
commonly known as the "Homestead Act" 
are to be allowed the exemption provided 
therein against all claims of creditors cre- 
ated subsequent to its passage. The su- 
preme court of the state has determined 
there is no property in Virginia exempt 
from levy and execution upon debts created 
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antecedent to the passage of that statute, 
and therefore there can be none under the 
bankrupt law, which follows the exemp- 
tion laws of the states. So far this court 
has held heretofore. It is insisted now, 
however, that the act of March 3d, 1873, 
has modified the bankrupt law in tiiis re- 
si)ect. It is argued that since the passage 
of that act the exemption allowed by law 
is that exemption which was provided by 
state laws of 1871, and that this exemption 
shall take precedence of and be*paramonnt 
to all liens by judgment or decree of any 
state court So far as this act of March 3d, 
1873, Is declaratory of the meaning of the 
bankrupt law, of which it is an amendment, 
it is void. If it declare the law to mean 
what the courts have already construed it 
to mean, then it is useless. If it undertake 
to construe the bankrupt act and its amend- 
ment differently from the courts, it is void. 
To declare what the law is, or has been, is 
a judicial function. To declare what it 
shall be hereafter is legislative. Cooloy, 
Const. Lim. 94. There have already been 
numerous decisions of the United States 
courts construing these exemption clauses in 
the bankrupt act. To test the soundness of 
these decisions, the appeal is to the appel- 
late courts of the United States, but not 
to cougvoss. Prior to the act ot 8th 
June, 1872, the exemption allowed a bank- 
rupt botli as to amount and the estate out 
■of which it was to be taken, and the de- 
scription of person to whom it was to be 
allowed was fixed by state laws in force in 
1864. The bankrupt act was decided to be 
uniform by reason of this characteristic. 
Such state laws as were in force in 1864, 
governed, in these three resiiects, the allow- 
ance of exemption in bankrupt courts. The 
act of 1872 merely changed the date to em- 
brace state laws of exemption in force in 
1871. But who was to have exemption, out 
of what property, and to what extent, re- 
mained unaltered, the declaratory part of 
the act of 1873 to the contrary notwithstand- 
ing. 

It is contended at bar that the act of March 
3, 1873, is not an act which gives wider scope 
or more force to the state exemption laws, 
wliich heretofore have been the only au- 
thority for homestead exemption in the bank- 
ruptcy courts, but that it, itself, provides a 
statutory exemption pararaotmt to all hens 
of judgments and decrees of whatever date, 
and is only limited in amount by the pro- 
vision of the state statute. If the act of 
March 3, 1873, intends to give the state ex- 
emption laws quo state laws a force and pow- 
er which the state could not give them, then 
it is void, because it has been decided by the 
supreme court in Guun v. Barry [15 Wall. 
(82 U. S.) 610], that to give a bankrupt an 
exemption from debts or liens created ante- 
cedent to the passage of the exemption law 
is to impair the obligation of a contract. This 
the,states ai-e forbidden to do by the constitu- 



tion of the United States. No act of con- 
gress can enable them to do it, in the face of 
tliis constitutional provision, by declaring that 
state statutes shall have this force. If it be 
maintained, on the other hand, that the act 
of March 3, 1873, although it refers to the 
act of 1872, itself an amendment to the bank- 
rupt act^ which had always been construed 
as directing the bankrupt court to look to the 
exemption law of the states for the descrip- 
tion of person who might claim exemption, 
and for the amount and species of property 
to be exempted, provided a direct statutory 
exemption of so much property in value as 
was exempted by state laws, and that this 
exemption was to override and be paramount 
to all antecedent liens of judgments and de- 
crees, we meet this difficulty. The supreme 
court of the United States, in Gunn v. Bariy 
[supra], speaking of a law of Georgia to 
which was given this constniction, says: "It 
(meaning the statute of Georgia) withdraws 
the land from the lien of the judgment and 
thus destroys a vested right of property 
which the creditor had acquii-ed in the pur- 
suit of his remedy. It is, in effect, taking a 
person's property and giving it to another 
without compensation. This is contrary to 
reason and justice, and to the fundamental 
principles of the social compact." We must 
not, if we can avoid it, give to the act of con- 
gress such a construction as would be con- 
trary to reason and justice. We must not 
suppose they intended to violate the funda- 
mental principles of the social compact. Yet, 
to say congress has provided, by the act of 
]March 3, 1873, that every bankrupt shall have 
his property restored to him, freed from the 
liens vested in his creditors prior to the pas- 
sage of tliat act, is to hold that they have 
done as the legislature of Georgia had done, 
i. e., enacted a law contrary to reason and 
justice, and, In the view of the supreme court- 
subversive of the fundamental principles of 
the social compact. Gtmn v. Barry [supra]. 
Such a view cannot be entertained. There 
is but one other constiiiction to be given to the 
statute, and that is, that like all statutes it is 
prospective. The statute itself, after dec' a" ing 
what "should" or ought to be the exemption, 
declares that such it "shall be" in futiu*e, i. e. 
after thepassageof that act; that it is intended 
to provide that no judgment or decree of any 
state court, rendej'ed after the passage of 
that act, shall debar a bankrupt of his ex- 
emption to the extent allowed him under the 
statutes of the state where he resides. This 
can be promotive of no hardship. Eveiy 
creditor will know what, in future, is the ef- 
fect of his judgment lien acquired since the 
passage of the act of ifarch 3. 1873. Every 
decree of a state court to enforce the pay- 
ment of a debt, or the obligation of a contract, 
created or entered into since the passage of 
that act, will be made in view of the supreme 
law- The statute of Virginia gives an exemp- 
tion out of the property of the bankrupt. It 
does not give it to him out of other people's 
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property. Where his property is incumbered 
liy a lien, it is only tlie bankrupt's sub modo. 
The lien creditor, in tlie language of the su- 
preme court, bas a vested interest in it also, 
iind the banlcrupt can only be allowed an ex- 
emption out of sudi estate as remains tx> bim 
after the vested interests of others have been 
satisfied. With these views we do not think 
the bankrupts in these cases are entitled to 
the homesteads claimed, and will sign an or- 
■der reversing the decree of the district court 
which allowed them. 
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DILLINGHAM v. SKEIN. 

[Hempst 181.] * 

"Superior Court, Territory of Arkansas. July, 

1832. 

AcTiox OP Debt— "WuEX Lies— Account— Appeal 
—Lack op Appeal Boxd — Waivek — Record 
Rkcitals. 

1. Debt will lie upon an open account for 
seeds sold and delivered, as well as assumpsit. 

2. Debt will lie on a contract, express or im- 
plied, for a sum certain, or capable of being as- 
certained. 

3. The expressions, "account," "open ac- 
<'oum, iinu 'uook account" convey the same 
idea, and express an amount due otherwise than 
by written contract. 

4. Where a narty appears and does not object 
for want of an appeal bond, he thereby waives 
it, and the want of it does not affect the juris- 
diction of the court. Jurisdiction is acquired by 
the appeal, not by giving the bond. 

5. Where the record states that the jury were 
sworn, it will be presumed that the proper oath 
was administered, to try the case before the 
•court. 

Error to Washington circuit coturt 

Before JOHNSON, ESKRIDGE, and 
OROSS, JJ. 

OJflNlON OF THE COURT. This suit was 
-commenced on the following writ, before a 
Justice of the peace: "Temtory of Arkansas, 
County of Washington. To the Constable of 
the Prah'ie Township, County of Washington, 
Greeting: Summons Arthm* Dillingham to 
a,ppear before me, a justice of the peace, on 
the 3d day of June, 1S31, at my dweUing- 
liouse, between the hours of ten in the fore- 
noon and three o'clock in the afternoon of said 
•day, to answer Jacob Skein in an action of 
■debt on an open account under one hundred 
dollars. Given under my hand, this 26th of 
May, 183L (Signed) Henry ToUett, J. P." 
On the 3d day of June, 1831, the parties ap- 
peared, and, after hearing the evidence, the 
justice rendered judgment against the defend- 
ant Dillingham, in favor of the plaintiff 
Skein, for seventy dollars and costs of suit. 
From this judgment DiUingham prayed an 
appeal, and the December term of Washing- 
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ton circuit court, the parties appeared by 
then- attorneys, and the case was tried by a 
jury, who found for the plaintiff Skein, now 
defendant in error, seventy-one dollars and 
seventy-five cents, for which the court ren- 
dered judgment, to which judgment this writ 
of error is prosecuted. 

Among the numerous assignments of error 
relied upon by the counsel for the plaintiff, 
three of them only will be considered by the 
com't; the remainder being frivolous and un- 
tenable. It is assigned for error, "that there 
is no cause for action set forth or mentioned 
in the summons." We tnink a sufficient 
cause of action is set out in the summons of 
the justice. It is stated to be "an action of 
debt on an open account under one hundred 
dollars." Our statute (Dig. 283) requires the 
writ of summons to state that the defendant 
is "to answer the plaintiff in action on bill, 
bond, note, book account, or promise, as the 
case may be." It is true, the summons does 
not literally pursue the forms set out in the 
statute; but this, we do not apprehend, is 
necessary. A substantial compliance is all 
that is requisite. 

It is objected that debt wiH not lie upon an 
open account, and that therefore the writ of 
summons is erroneous and void. Admitting 
that a mistake in naming the appropriate 
form of action in the writ of summons would 
be a fatal error, on which we give no opin- 
ion, still we think there is nothing in the ob- 
jection. Debt .wiE lie upon an open account 
for goods sold and delivered, as well as an 
action of assumpsit In the case of Hughes 
V. Maryland Ins. Co., 8 Wheat [21 U. S.] 311, 
Append., note (2) 17, Judge Washington says: 
"Debt is certainly a sum of money due by 
contract, and it most frequently is due by a 
certain and express agreement, which also 
fixes the sum, independent of any extrinsic 
circumstances. But it is not essential that 
the conti-act should be express, or that it 
should fix the precise amount of the sum to 
be paid. Debt may arise on an implied con- 
tract, as for the balance ot an account stat- 
ed, to recover badi money which a bailiff 
has paid more than he had recovered and in 
a variety of other cases, where the law, by 
implication, raises a contract to pay. So an 
action of debt may be brought for goods sold 
to defendant, for so much as they were worth. 
In Emei-y v. Fell,f 2 Term R. 28, in which 
there was a declaration in debt, containing 
a number of counts, for goods sold and de- 
livered, work and labor, money laid out and 
expended, and money had and received; the 
court, on a special demurrer, sustained the 
action, although it was objected, that it did 
not appear that the demand was certain, and 
because no contract of sale was stated in the 
declaration. This case proves that debt may 
be maintained upon an implied,, as well as 
upon an express, contract, a,lthough no pre- 
cise sum is agreed upon. But the doctrine 
stated by Lord Mansfield, in the caso of 
Walkei; y. Witter, 1 Doug. 6, js. conclusive up-. 
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on this point. He lays it down that debt 
may be brou?:lit for a sum capable of being as- 
certained, tliougli not ascertained at tbe time 
tbe action was brought. Ashurst and Buller 
say, that wherever indebitatus assumpsit is 
maintainable, debt is also." U. S. v. Colt 
[Case No. 14,839]. The action then, as de- 
scribed in the writ of summons, was not, in 
our judinnent, misconeeiyed, but was just as 
appropriate as indebitatus assumpsit. The 
omission to insert the word "book" before the 
word "account," we do not deem material. 
We know no distinction between an open ac- 
count and a book accoxmt; and each expres- 
sion conveys the same idea. 

Another ground of en-or relied on is, that 
the circuit court has no jui'isdiction of the 
case. It appeared from tlie justice's record, 
that an appeal was prayed, and a bond ex- 
ecuted; which, however, does not appear in 
tbe record. It is sufficient to remark, that, 
one of the parties having appealed, the 
circuit court thereby acquired jurisdiction. 
The parties having appeai'ed before that 
court, and the appellee making no objection 
that an appeal bond had not been given, 
thereby waived it; and the absence of an ap- 
peal bond in no manner affected the jmusdic- 
tion of the court. 

The remaining objection we shall notice is, 
tliat it does not appear for what the jurj' 
were sworn. It appears from tbe record, 
that the jm'y were sworn, and, having heard 
the evidence, rendered their verdict. Al- 
though the entry is not in the regular tech- 
nical form, we think it substantially good. 
If the jm*y were sworn, this court is bound 
to presume that the proper oath was admin- 
istered to them. No pleadings were filed by 
the parties, and the court will presume tlie 
jury were sworn to try the cause then before 
the com't Judgment affirmed. 
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DILLINGHAM v. UNITED STATES. 

[2 Wash. C. C. 422.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1810. 

Rkcogxisaxce — FoitM AND CoNDiTioys — Bkeach 

— ACTIOX FOR — VaHIAXCE. 

1. Aji action of debt was instituted in the 
district court, upon a recognisance entered into 
before an alderman of the city of Philadelphia, 
in a case in wliich a party was charged witla 
having beaten a boy so as to cause his death, 
on board a merchant vessel of the United 
States, in the harbour of Flushing. The recog- 
nisance was in these words and figures: "July 
22nd, United States vs. Jasper. Ja. Jasper 
and S. Dillingham, each tent in $300. for the 
appearance of said Jasper. * * * Taken by 
me, R. Wharton," and signed by the parties. 
The United States had Judgment below, and the 
cause was brought by writ of error, into the 
circuit court. 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of tlie 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



2. In a recognisance the material parts of the 
obligation and the condition, should be set forth 
in the body of it, so as to admit of extension, 
consistently with the terms of it. 

[Cited in U. S. v. Stevens, 16 Fed. 106.] 

3. It is essential to a breach of the condition 
of a recognisance, that the party who is to 
appear, shouhl be solemnly called before his de- 
fault is entered, and in an action on tlie re- 
cognisance, it should be clearly proved that the 
party was called and warned, and neglected to 
appear. 

[Cited in U. S. v. Rundlett, Case No. 16,208.] 

4. Query, if the non-appearance of the recog- 
nisor can be proved by parol evidence. 

5. A material variance between the warrant 
and the recognisance set forth in the declara- 
tion, and that given in evidence, is fatal. 

This was a writ of error from the disti'ict 
court. [Case unreported.] It was an action 
of debt, brought there upon a recognisance 
entered into before an alderman of the city 
of Philadelphia, by James Jaspei*, and Sam,- 
uel Dillingham, for the appearance of the 
former, before the said alderman, the morn- 
ing afterwards, to answer. The words of the 
recognisance, as it appears upon oyer, are 
as follows: "July 22d, United States vs. Jas- 
per. Ja. Jasper and S. Dillingham, each tent 
in 300 dollars for the appearance of said Jas- 
per before me, to-morrow morning at ten 
o'clock, to answer the within charge, &c., 
and not depart, &c. Taken by me, R. "\A^har- 
ton." Signed by tbe parties boimd. This re- 
cognisance was endorsed upon the warrant 
issued by the said Wliarton, in which. the 
charge was for beating and abusing and 
cruelly treating a little black boy, called 
James, of which cruel ti-eatment the said 
child languished, and shortly after died; the 
same having happened on boai-d a vessel 
lying at or near the harbotur of Flushing, 
and sailing under the United States flag. 
The writ, which appears in the record, is in 
debt for three hundred dollars. The declara- 
tion states, that S. Dillingham was attached 
to answer on a plea that he render to the 
United States the sum of six hundred dol- 
lai"s; and then proceeds as upon a recogni- 
sance fully drawn out, sxipplying all the 
chasms with the forms which were omit- 
ted. In setting out the condition of the 
recognisance, it states it to be, ''If one 
J. Jasper should be and appear before the 
said Robert Wharton, on the morning of the 
morrow, then following, at his office, to an- 
swer a charge of the said United States, for 
an offence against the United States, in cruel- 
ly, improperly, and illegally beating a little 
black boy, and abide the order of the said 
Robert T\1iarton." The breach is the non- 
appearance of J. Jasper on the day; whereby 
action, &;c., to demand three hundred dollars. 
Pleas nil debit and nul. tiel. record. 

At the ti'ial, the counsel for the United 
States olfered in evidence the aforesaid war- 
rant, with the recognisance thereon endorsed, 
and also the evidence of Robert "Wharton^ 
the magistrate who took the recognisance, to 
prove that the said J. Jaspei* did not appeal' 
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before him, the said Robei-t Whai-toB, at the 
time for that purpose appointed "by the said 
paper; upon which evidence the judge charg- 
ed the jury, that if they, as a matter of fact, 
were of opinion tliat the said papei- so pro- 
-duced in evidence, was the recognisance and 
condition mentioned in the declaration, then, 
that the said several matters so produced in 
evidence, and proved on the part of the Unit- 
ed States were sufficient to maintain the 
issue on behalf of the United States: to the 
admission of which evidence and charge, the 
defendant took a bUl of exceptions. The ju- 
ry found for the United States, and judg- 
ment was given on the verdict 

Reed and Sergeant made the following ob- 
jections to the judgment below: Fh'st; va- 
riance between the writ appearing in the 
record, which is for tliree hundred dollars, 
and that set out in the declaration, which is 
for six hundred doUai-s. Cro. Bliz. 19S, S2y; 
6 Term R. 633. Cro. Jac. lOS. Tidd, Pr. 112. 
Secondly; variance between the recognisance 
and the declaration; the former stating the 
charge to be mm-der, and the latter battery 
only. Thirdly; tiie recognisance declared on, 
is with condition to answer for an offence 
against the laws of the United States, wht-re- 
as, the recognisance does not so desci'ibe it 
On the subject of variance, were cited 1 lA. 
Raym. 84; 2 Ld. Raym. 756; [Mandevllle v. 
Riddle] 1 Cranch [5 U. S.] 290; 2 Ld. Rnym. 
y06; [Grant v. Naylor] 3 Cranch [7 U. S.] 
229. Fom'thly; the magistrate had no right 
to take bail, to appear before himself de 
die in diem, but should have committed him 
until the examination was closed, or given 
him into the custody of the officer, who might 
have retained him a reasonable time. Kven 
if in a bailable case, such a recognisance 
could be taken, still, a state magistrate could 
not take it in a case where the charge was 
murder. Section 33, Jud. Law, passed 24th 
September, 1789 [1 Stat 91]. Fifthly; it 
does not appear that the accused was called, 
or his default entered by the magistrate; and 
parol evidence, to fix the forfeiture, was im- 
proper. Cases cited in support of the fom-th 
objection, 2 Hawk. P. 0. 140; 2 Hale, P. O. 
c. 14, 120; Cro. Eliz. 829. 

Dallas, for defendant cited the case of 
Com. V. Emery [2 Binn, 431], in the supreme 
com-t of this state, to show that recogni- 
sances, taken like the present are good. The 
warrant is to answer the United States, and 
this is referred to by the recognisance; be- 
sides which, the latter, in the caption, is "The 
United States v. J. Jasper." The warrant 
states an assault and battery, as is stated in 
the declaration; and the consequent death, 
stated in the former, is no part of the charge. 
As to the natm*e of the offence, it might have 
turned out to be manslaughtex*, and of course, 
until the examination, the ma^strate could 
not say that the punishment might be death; 
and, therefore, he was, in that stage of in- 
quiry, authorized to bail. But. at all events, 
the law is but directory to the magistrate, 
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and though he take bail^ where he should not, 
the recognisance is good. As to the right of 
the magistrate to take bail, to appear from 
day to day, this was done in Burr's Case. 
See his trial, page 3. Cases cited, as to tak- 
ing bail, 2 Hawk. 164, bk. 2, c. 15, § 03; Id. 
156, bk. 2, c. 15, § 46. 

In reply, was cited 4 Bl. Comm. 200. 201, 
to ^how that all homicide is presumed to be 
malicious, until the contrary appears. 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court 

Many objections have been stated to the 
judgment of the district court, of which two 
only will be noticed. It is contended, that an 
examining magistrate cannot take bail to ap- 
pear before himself from day to day, and 
that if he can, still the recognisance must be 
in regular form, and must be proceeded in as 
other recognisances are. . But in this case, it 
is said a state magistrate could not take bail 
for the appearance of the party, either at 
the com't to which the recognisance was to 
be returned, or before himself, for the pur- 
pose of further inquiry into the natm-e of the 
offence; because the wan*ant contains a 
charge of murder, the punishment of which 
is capital. On the other side, it is insisted 
that practice, as well as the reason of the 
case, sanctions the liberation of the accused, 
upon bail, until the magisti'ate shall have 
decided upon the character of the offence; 
and that, at all events, the prohibition to the 
magistrate to take bail, in a capital case, is 
but dh'ectory to him, and that his error in 
judgment cannot have the effect to avoid the 
recognisance which he has taken. That the 
recognisance need not be taken in regular 
form, but it is sufficient to malce a minute 
of the undertaking, which may extend, and 
the chasms in form, supplied by the declara- 
tion. 

Admit the correctness of this argument up- 
on the part of the United States, as to which 
no opinion is meant to be given, it may safely 
be laid down, that to avoid rendering a re- 
cognisance to appear before the examining 
magisti'ate, an anomaly in judicial proceed- 
ings, as close an analogy between such a 
recognisance and the common one to appear 
at the court to which it is returned, should be 
observed, as the nature of the case will ad- 
mit The material parts of the obligation 
and of the condition, should be so set forth 
in the body of it as to admit of extension, 
consistently with the terms of it and the 
proceedings to establish and to recover for a 
breach of the condition, should be substan- 
tially the same as if it had been a recog- 
nisance in common form, to appear before 
the court where the trial is to be had. 

Considering the recognisance in this light 
and thus qualified, the judgment in this case 
is exposed to at least one of the objections 
taken to it by the plaintiff's counsel, which 
has not and we think cannot be obviated, 
which is, that the forfeiture was not even 
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px'oved at the trial to have been legally in- 
curred. For we hold it to he essential to a 
breach of tlie condition, upon which the for- 
feiture is to arise, that the party who is recog- 
nised to appear, should be solemnly called he- 
fore his default is entered; and even if the 
default can be proved by the parol evidence 
of the magistrate before whom the appear- 
ance was to be, which we very seriously ques- 
tion, it should clearly be proved that che 
party was called and warned, and neglected 
to appear. This is far from being a matter 
of form only, but, on the contr-ary, it is a 
humane provision to prevent a forfeiture ac- 
cruing from the ignorance or inattention of 
the accused; and if, by the regular proceed- 
ings in courts of justice, it has been deemed 
right to call such person, and to warn him 
and his sureties of the consequence of his 
nonappearance, it will not be an easy matter 
to suggest a reason why this soiemni^ should 
be dispensed with by the magistrate, in a 
case precisely analogous. Mr. Wharton, the 
magistrate who took this recognisance, 
proved only that J. Jasper did not appear 
before him on the day mentioned, and yet, 
for aught that appeared to the contrary, he 
might have been present at the office of the 
raagisti'ate on that day, and failed to make 
it known from an ignorance of the time and 
manner of doing it. We understand the 
meaning of the undertaking to be, that his 
appeai-ance shall be a legal one, that is. to 
appear when he is called. We think, there- 
fore, that the district court erred, in the opin- 
ion which was delivered to the jury. 

It is also the opinion of this coiu-t, that 
there is a material and fatal variance be- 
tween the warrant and recognisance given in 
evidence, and the recognisance set forth in 
the declaration. Connecting those two papers 
together, which the reference in one to the 
other renders necessary, the charge which 
the accused bound himself to appear and an- 
swer to, was a cruel battery inflicted upon 
the boy, of which he languished, and shortly 
after died; a charge which, if proved, and 
not palliated by exculpatory evidence, would 
have amounted to the ei-ime of murder; 
whereas, the offence stated in the declara- 
tion, could not amount to any thing beyond a 
trespass. The evidence, therefore, being al- 
together different from tlie allegation, it 
ought not to have been received. The judg- 
ment, therefore, must be reversed. 
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In re DILLON. 
[7 Sawy. 561.]^ 

District Court, N. D. California. April 27, 

1854. 

Consuls not Asi enable to Subpoena— Sdbpoena 
DcoEs Tecum— Official Documents. 

1. The provision of the constitution, which 
secures to the accused in criminal prosecutions 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



the right to have compulsory process for obtain- 
ing witnesses in his favor, does not authorize 
the issuing of such process to ambassadors, who 
by public law or consuls, who by express treaty^ 
are not amenable to the process of the courts. 
[Cited in U. S. v. Trumbull, 48 Fed. 9G.] 

2. Where a subpoena duces tecum, directed to 
a consul of France, is prayed for, it is the duty 
of the court to require tiie party praying for it 
to show that the document is not an official 
paper, protected by law from examination and 
seizure. 

S. W. Inge, U. S. Atty. 

C. Temple Emmett, for Del Valle. 

HOFFMAN, Disti-ict Judge. In this case 
llie counsel of Senor Del Yalle, a defendant 
now on trial on an indictment found against 
him in this com't, obtained a subpoena duces 
tecum, directed to M. Dillon, commanding 
him to appear in court and produce a docu- 
ment said to be in his possession, and 
deemel material for the defence of the ac- 
cused. The subpoena was retmmed served, 
but no return was made to the subpoena by 
M. Dillon, stating his consular privileges or 
other exemption from the process of the com-t. 
The witness having failed to appear, an 
attachment to compel his appearance watj 
moved for and obtained. On being brought 
into court, M. Dillon, who is the consul of 
France at this port, protested against the 
compulsory process which had been issued, 
and while he disavowed any disrespect to 
the com't, he claimed the immunity from 
compulsory process, requh'ing him to appear 
as a witness, secm-ed to the consuls of France 
and America, by the second article of the 
convention ratified April 1, 1853. He was 
informed by the com*t that it was ready to 
hear the question whether the provisions of 
the convention applied to the present case 
fully discussed; the argument was fixed for 
the succeeding day, and M, Dillon was dis- 
charged. The discussion that has since 
taken place, would perhaps more regularly 
have arisen on the retmrn of the process, or 
on that of a rule to show cause why an at- 
tachment should not issue. The counsel of 
M. Dillon were invited, however, by the 
com-t, to ai'gue the subject as fully as if on 
motion for an attachment; and the whole 
question has been ably and elaborately dis- 
cussed by him as well as by the counsel for 
the defendant on the trial. 

The question presented to the court is, 
whether it has the power, on the motion of 
the defendant, accused of a crime against 
the laws of the United States, to issue and 
enforce compulsory process to the consul of 
France, requiring him to appear in coiu't 
and testify in behalf of the defendant, not- 
withstanding the provisions of the article of 
the convention, before cited. By the terms 
of that article, it is stipulated between the 
United States and France that their consuls 
shall never be compelled to appeal* in court 
as witnesses. They may, however, be in- 
vUed to attend, and if unable to do so, the 
ai-tieie provides, that they may be examined 
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orally at tlieir houses, or their disposition 
taken. By the sixth amendment of the con- 
stiUition of the United States, it is provided 
that the accused in all criminal prosecution 
shall enjoy the right to have compulsory 
process for obtaining witnesses in Ms favor. 
It is urged by the counsel for the accused 
that this right is sacred, and secured to him 
by the constitution of the United States, 
tliat it is comprehensive and without excep- 
tion, and that neither by law nor. treaty can 
he be deprived of the right of compelling the 
attendance of any person whose testimony 
niaj^ be material to his defence. It was ad- 
mitted by the counsel of M. Dillon, that if 
the constitution secures to the accused this 
right in the present case, he can not be de- 
prived of it by any treaty stipulation; and 
that if the court is called upon to choose be- 
tween allowing a constitutional right to a 
prisoner and disregarding a treaty stipula- 
tion, or denying the constitutional right and 
respecting the treaty, its highest allegiance 
is due to the constitution, and the rights 
tliorein guarantied must be maintained. 

The CLuestion then to be determined is: Is 
the ti-eaty stipulation alluded to irreconcila- 
bly in conflict with the constitutional provi- 
sion cited? In approaching the considera- 
tion of this question, it is impossible for the 
com-t not to be profoundly impressed with a 
sense of its importance— not merely abstract- 
ly, but on account of consequences its deci- 
sion may involve. On the one hand, it is 
asked to deny the accused a right claimed to 
be secured under the fundamental law of the 
land. On the other,. it is urged not merely to. 
hold a law of congress void for unconstitu- 
tionality,— a duty at all times the most deli- 
cate and important an American court of jus- 
tice is called upon to perform,— but to de- 
clare a solemn treaty stipulation, entered into 
between the United States and a foreign 
country, to the faithful observance of which 
the honor of the nation is pledged, inopera- 
tive and void, because those by whom it was 
made had no power to enter into such en- 
gagements. By the constitutional provision 
referred to, the accused has the right to com- 
pulsory process to obtain witnesses in his 
favor. Does, then, this provision extend to 
every person within our territory, whether or 
not he be an ambassador or other public min- 
ister, and whether or not he be, by treaty 
stipulation or express law, exempted ftom the 
duty of obedience to a subpoena? And can 
the com-t, on his disobeying the writ, compel 
his obedience by fine and imprisonment? J£ 
the accused, by virtue of the constitutional 
provision in this case, can compel the attend- 
ance of the consul of France, it seems neces- 
sarily to follow that the attendance of an 
ambassador could in like manner be enfor- 
ced. The immunity afforded to, and personal 
inviolability of, ambassadoi's now universal- 
ly recognized by the laws of nations, has 
been deemed one of the most striking in- 
stances of the advance of civilization and 



the progress of enlightened and liberal ideas. 
Though resident in a foreign cotmtiT. ^ley 
are, says air. Chancellor Kent, exempted ab- 
solutely fi'om all allegiance and from all re- 
sponsibility to the laws of the counti-y to 
which they are deputed. 1 Kent, Comm. 45. 
Their persons have, by the consent of all na- 
tions, been deemed inviolable; nor can they, 
says the same high authority, be made 
amenable to the civil or ci-iminal jurisdic- 
tion of the country. By fiction of law the 
ambassador is considered as if he were out 
of the territory, of the foreign power, and 
though he resides within the foreign state he 
is considered a member of his own country, 
retaining his original domicUe, and the gov- 
ernment he represents has exclusive cogni- 
zance of his conduct and control over his 
person. Id. 46. Does, then, the constitution 
of the United States, by the provision in fa- 
vor of persons accused of crime, intend to sub- 
ject these high functionaries to the process 
of the courts, and does it authorize and re- 
quire the com-ts, in case of disobedience, to 
violate their persons and disregard immuni- 
ties universally conceded to them by the laws 
of nations, by imprisoning them? If, as the 
received doctrine, the ambassador cannot, 
even in the case of a high crime committed 
by himself, be proceeded against, it is: ob- 
vious that for a lesser offence of a contempt 
or disobedience to an order of a com-t, he 
would a fortiori not be amenable to the law. 
The only ground upon which the right of a 
com-t to compel the appearance of an am-^ 
bassador by its process, and to punish him if' 
he disobey it, can be placed, is that the con- 
stitution is, in this case, in conflict with and 
paramount to the laws of nations, and the 
immimity usually conceded to .ambassadors 
is by the provision in favor of the accused 
in criminal cases taken away. But the priv- 
ilege of ambassadors froni arrest, imder any 
ch'cumstances, has been declared by congress 
by special legislation. By the twenty-fifth 
section of the act of congress of April 30, 
1790 [1 Stat. 118], it is enacted that, "if any 
writ or process sued out of any of the courts 
of the United States, or of a particular state, 
or by any judge or justice therein respective- 
ly, whereby, the person of an ambassador 
may be ai-rested or imprisoned, or his goods 
disti'ained, seized, or attached, such writ and 
process shall be deemed and adjudged to be 
utterly null and void to all intents, construc- 
tion, and purposes whatever." Under this 
act it is apparent that no attachment can is- 
sue against an ambassador, whether to com- 
pel his appearance as a witness, or for any 
other pmrpose. But if the construction of 
the constitutional provision contended for by 
the accused be soimd, this enactment must 
be disregarded, and the ambassador, like any 
other person, must be attached. It is dear 
that the framers of the enactment above cit- 
ed had no idea that in exempting ambassa- 
dors from all process against their persona, 
they were depriving parties accused of a 
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right to compulsory process to oT)tain the at- 
tendance of witnesses, secnred to tliem by 
tlie eoDstitution. One of two things is evi- 
dent: either that the constitutional provision 
has a less comprehensive operation than is 
claimed for it, or that this enactment, pro- 
hibiting any process for the arrest of an am- 
bassador, in any case, is unconstitutional. 
The legislative interpretation of the constitu- 
tional provision is the more significant as 
the framers of that act must have had their 
attention particularly directed to that provi- 
sion, for by the twenty-ninth section the right 
of the accused to compel the attendance of 
his witnesses, is expressly declared, and 
placed upon a constitutional basis. If, then, 
the provision of the constitution does not 
authorize the courts to compel the attend- 
ance of ambassadors, because they are ex- 
empt from their jm-isdiction on general prin- 
ciples of public law, a law which derives its 
authority from the supposed assent of all 
civilized nations, a like exception must exist 
in favor of other public agents, on whom a 
nation has expressly and by solemn ti-eatj' 
agi-eed to confer a similar exemption. What, 
then, is the operation and effect of the con- 
stitutional provision referred to? In deter- 
mining this question, its natm-e and object, 
and the evil it was intended to remedy, must 
be considered. 

By the ancient rules of the common law, 
the party accused in capital cases had no 
right to exculpate himself by the testimony of 
^ any witnesses. The injustice of so um-eason- 
able and oppressive a rule induced the com-ts 
to relax it, and the practice was gradually in- 
troduced of examining witnesses for the ac- 
cused, but not upon oath. Sir Edward Coke 
denounces this practice as tyrannical and un. 
just, and contended that in criminal cases 
I lie accused was entitled to have witnesses 
sworn for him. It is now in England, by 
statutes comparatively recent, provided that 
the accused shall in all cases have the right 
of having witnesses sworn for him as well as 
against him. I am not aware that he even 
yet, in that coimti-y, possesses the right to 
compulsoiy process to obtain their attend- 
ance. The analogous right of the accused to 
have the assistance of coimsel, does not to 
this day, or did not very recently, exist in 
England in any criminal cases except indict- 
ments for treason. Such was the state of 
the common law when the provisions giving 
the accused the right to compulsory process 
to secure the attendances of his witnesses, 
and the right to have the assisfcuice of coim- 
sel, were incorporated into the constitution. 
They were obviously intended to abrogate the 
harsh and tyrannical rules of the common 
law which have been referred to, and to place 
the accused in a position to make his defence 
and establish his mnoeence, by giving him 
rights in all respects similar and equal to 
tliose possessed by the government for estab- 
lishing his guilt If, then, the accused, by 
virtue of these provisious, enjoys rights equal 
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to those of the prosecution, and stands, with 
respect to witnesses, on the same footing 
with the govei-mnent, it would seem that the 
object of the constitution is accomplished. 
Such seems to have been the construction 
given by congress to this provision of the con- 
stitution. By section 29 of the crimes act ojt 
April 30, 1790, it is provided, "that every per- 
son accused or indicted under that act shall 
have the like process of tlie court where he 
shall be tried, to compel his witnesses to ap- 
pear at his trial as is usually granted to com- 
pel witnesses to appear on the prosecution 
against them." The fact that this act passed 
by the first congress assembled under the con- 
stitution, most of whose members had been 
members of the convention which framed 
that instrument gives to this legislative con- 
sti-uctiou a more than ordinary importance. 
If, then, the object and effect of the consti- 
tutional provision were merely to give to the 
accused the right to such process as is usual- 
ly granted to compel witnesses to appear on 
the side of the prosecution against them, it 
follows that if by general principles of the 
laws of nations, as in the case of an ambassa- 
dor, or by positive treaty stipulations, as in 
the case of the consul of France, the person 
sought to be made a witness be beyond the 
process of the com't neither the accused nor 
the prosecution is entitled to process against 
him. The ambassador is, as we have seen, 
not amenable in any respect to the laws of 
the country to which he is sent The consul 
is by a- treaty, which is the supreme law, 
placed beyond the reach of the process of the 
court. The cases seem .not distinguishable in 
principle; for in each the accused, as well 
as the prosecution, is imable to secure the 
attendance of the witness, because he is be- 
yond the reach of the coin-t. The hardship 
to the accused is in no respect gi-eater than 
if the witness were in a district or in a for- 
eign coimtry into which the process of the 
court could not ran. 

From all the provisions of the consular con- 
vention, it is obvious that it was intended 
to clothe the consul vnth some, at least of 
the privileges of ambassadors, and so far as 
compelling his attendance as a witness is 
concerned, to place him beyond the reach 
of the process of the com-ts. He is, there- 
fore, out of the jm-isdiction to the same extent 
and in the same manner as the ambassador, 
who is regarded, by a fiction of law, as re- 
taining his domicile in his own country, and 
beyond the jm-isdiction of the coimty in 
which he actually resides. It is urged that it 
was decided by Mr. Chief Justice Marshall, 
on Burr's trial, that the constitutional provi- 
sion extends to all persons whatever. But 
in that case, the point to be determined by 
the chief justice, was whether the accused po^ 
sessed the right to compulsory process to ob- 
tain the production, by the presid(;nt of the 
United States, of papers in his possession, 
deemed material for the defence. Chief Jus- 
tice Marshall held that the subpoena duces 
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tecum sliould issue; but in treating of the 
question wlietlier it could issue to tlie presi- 
■dent of the United States, tlie attention of 
tbe court was exclusively directed to the point 
whether by law the president was exempt 
from such process. The case of an ambassa- 
•dor, exempted by national law from amena- 
bility to all process, or of a consul, exempted 
l)y express treaty, was not before the coui't 
"If an exception exists," says the chief jus- 
tice, "to the general principle that all persons 
may be compelled to testify for the accused, 
it must be looked for in the law of evidence." 
Such an exception does east in that law in 
favor of the king;, but not, he decides, in 
^avor of the president. If, however, by treaty 
stipulation, which is the supreme law, an ex- 
ception exists in the case of an agent of a 
foreign government, expressly placing him 
Ijeyond the reach of compulsory process, the 
chief justice nowhere intimates that in such 
41 case the process could issue. 

It is m-ged that if this exemption by treaty 
Is recognized, whole classes of residents might 
1)6 in like manner placed beyond the reach o£ 
the process, and the accused might be de- 
prived in many cases of all means of making 
his defence. But it is admitted that, if the 
testimony of the witness cannot be received, 
or if from infamy or other reasons he is incom- 
petent to testify, compulsory process camiot 
Issue. The same evil apprehended in the 
hypothetical case, just mentioned, would arise 
were congress to declare a class of residents 
Incompetent to testify; and that they have 
the power to do so as far as relates to pro- 
■ceedings in the federal com'ts is undeniable. 
But it seems to me that the accused cannot 
justly complain of any hardship. He has 
allowed to him compulsory process to obtain 
the attendance of all persons within the juris* 
■diction, and amenable to the process of the 
•court If any person whose attendance he 
■desires is not subject to the process of the 
comt, and quoad hoc, out of the jurisdiction, 
the accused is in the same position as if his 
witness had left the country, or were dead, or 
If, when placed on the stand, he had availed 
himself of his privilege of not ci-imiuating 
himself, or other similar right, and thus with- 
held testimony jof importance. 

On a careful consideration of the whole 
subject, I have come to the conclusion that 
this court has no power to issue process to 
compel the attendance of the consul of 
France in this case. But, on another ground, 
It is clear to me that this court ought not 
to compel obedience to the subpoena in this 
■case. The writ issued was a subpoena duces 
tecum, commanding M. Dillon to produce 
in court a certain document, said to be in 
Tiis possession. It has not been disputed that 
the right of the accused, under the constitu- 
tion, to obtain a subpoena duces tecum, rests 
on the same ground as his right to process 
to compel the attendance of witnesses to tes- 
tify orally in his favor. The very letter of } 



the constitution embraces, it is true, only tlie 
latter case, but it is declared by Mr. Chief 
Justice Marshall (1 Burr's Trial, p. 173 [Case 
No. 14,693]), "that the constitutional and le- 
gal right of an accused to obtain process 
to compel the attendance of his witnesses, 
extends to their bringing with them such 
papers as may be material for the defence." 
"The literal distinction," observes the chief 
justice, "which exists between the cases, is 
too much attenuated to be countenanced in 
the tribunals of a just and humane nation." 
But in determining, in the first Instance, 
whether the subpoena to produce the re- 
quired document shall issue, or, as in this 
case, the subpoena having issued, in de- 
ciding whether the witness shall be com- 
pelled to produce it, the court is required to 
exercise a discretion. "Not," says Mr. Chief 
.Justice Marshall, "that an overstrained rigor 
should be used with respect to his right to 
apply for papers deemed by him to be mate- 
rial, but in order to see that the papers in 
question are relevant to the case, and such 
as could be introduced into the defence." It 
was for these reasons that the court, on the 
argument, required the defendant to dis- 
close by affidavit the nature of the docu- 
ment he sought to have produced. That affi- 
davit the counsel for the defendant have de- 
clined to furnish. The court is therefore 
wholly uninformed whether the document 
is such as could be received in evidence if 
produced, or whether it is of such a char- 
acter as that the court ought to compel its 
production. If the document be wholly ir- 
relevant or inadmissible in testimony, it is 
clear, from the observations of Mr. Chief 
Justice Marshall, that the court will not 
compel its production. And if, as there is 
reason to suppose, it is one of the official 
documents of the French consulate, by the 
very terms of the treaty its production can- 
not be compelled. From the tenor of Mr. 
Chief Justice Marshall's observations on 
Bmrr's trial, it is apparent that the right of 
the accused to compel the production of a 
document, is not coextensive with his right 
to compel the attendance of a witness to 
testify orally. In considering the nature of 
the discretion the court will exercise in 
awarding a subpoena duces tecum, he ob- 
sei-ves: "If it be apparent that for state rea- 
sons the papers cannot be introduced into 
the defence, the subpoena will not issue." 
And he afterwards says, "that there may 
be matter, the production of which the court 
will not require, is certain." It seems, then, 
from the observations of the chief justice, 
that though a subpoena may go even to the 
president of the United States, to obtain his 
testimony, the accused does not enjoy a co- 
extensive right to obtain the production of 
any paper he may require for his defence. 
Whatever hardship to the accused this rule 
may occasionally work, the evil does not 
seem greater than arises in ordinary cases 
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where a witness on a stand is excused for 
special reasons from testifying the facts 
within his linowledge, no matter how im- 
portant to the prisoner the evidence of those 
facts may be. 

By the third article of the consular con- 
vention between the United States and 
France, it is stipulated tliat the authorities 
shall in no case examine or seize the papers 
deposited in consular offices. If a cotirt can 
compel their production, it is obvious that 
the protection intended to be given, is gone. 
If, then, the court will not require the pro- 
duction of papers which, for state reasons, 
ought not to be produced, it would seem that 
in a case like the present, an indictment for 
a misdemeanor, it wiU not, even if it has 
the power, violate the immunity and disre- 
gard the privileges secured by treaty to the 
agents of a foreign government. In a cap- 
ital case, that the accused ought, in some 
form, says Mr. Chief Justice Marshall, to 
have the benefit of papers which the court 
will not require the production of, is a posi- 
tion which the court would very reluctantly 
<leny. What ought to be done undef such 
circumstances, presents, he observes, a deli- 
cate question. But he does not intimate that 
in a case of misdemeanor, papei's which by 
the supreme law cannot be siezed or exam- 
ined, shall be required to be produced. The 
most obvious course in such a case, is to 
admit secondary evidence of their contents. 
If the accused is unable to furnish such evi- 
dence, he is in no worse position than the 
ordinaiy case where accident or misfortune 
has put out of his reach material testimony. 
I think it clear, therefore, that in a case like 
the present, where the party subpoenaed is 
the consul of France, who is required to pro- 
duce a document in his possession, it is not 
only the right, but the duty, of the court 
to require the defendant to show that the 
document is not an official paper protected 
by law from examination and seizure, and 
that on the failure of the accused to furnish 
the required information, the subpoena duces 
tecum will not be allowed, or, if issued, will 
not be enforced. I therefore think that, on 
this ground alone, compulsory process ought 
to be refused. 
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PILLON V. BARNARD et al. 

[1 Holmes, 386.] ' 

Circuit Court, D. Massachusetts. Sept, 1874.* 

Equity Pleading— Demuhuek — Railuoad Mort- 
gages— Constkuotiox. 

1. A demurrer to a bill in equity admits only 
facts well pleaded in the bill; not averments 
of conclusions of law, nor as to construction of 

* [Reported by Jabez S. Holmes, Esq., and 
liore reprinted by permission.] 

. ^ LAffirmed in 21 Wall. (fcS U. S.) 430.] 



documents or parol agreements inconsistent 
with written agreements alleged in the bill. 

2. A provision in a mortgage of the property 
and franchises of a railroad corporation to^ 
trustees, made to secure certain mortgage 
bonds to be issued thereunder for the purpose- 
of providing for and retiring the then existing 
mortgage debt and prior liens on the railroad, 
and completing and equipping the road; that 
the expenditure of all sums realized from the- 
sale of the oonds "shall be made with the ap- 
proval of at least one of the trustees, whose as- 
sent in writing shall be necessary to all con- 
tracts made by the" corporation "before the 
same shall be a charge upon any of the sums re- 
ceived from said sales," does not create a charge 
upon the proceeds of the sales of the mortgage 
bonds, in favor of one who afterwards built a 
portion of the road under a written contract 
with the corporation, which contract did not it- 
self impose such charge. 

[See note at end of case.] 

Bill in equity by a creditor of the Boston,. 
Hartford, and Erie Railroad Company [Syd- 
ney Dillon], against the assignees in bank- 
ruptcy of that company [George M. Barnai'd 
and others], and the tnistees tmder a mort- 
gage of the property and franchises of the 
corporation, made to secure certain mort- 
gage bonds issued for the purpose of paying 
the existing mortgage debt of the railroad 
and discharging prior liens thereon. A large 
amoimt of money was due the complainant 
from the company for the consti'uction of a 
portion of its road under a written contiuct, 
and his claim was, in substance, that, ac- 
cording to the terms of the mortgage and 
his contract with the company, assented to 
by the trustees under the mortgage, a charge 
was created in his favor upon the proceeds 
of the sales of the bonds issued under the 
mortgage; which proceeds had not been ap- 
plied to payment of his debt. The defend- 
ants demurred to the bill. The materia! 
parts of the mortgage and the complainant's 
contract with the company, and the facts, 
are stated in the opinion. 

S. Bartlett and J. J. Storrow, for complain- 
ant 

O. S. Bradley, W. G. Russell, and Lothrop- 
& Bishop, for defendants. 

SHEPLEY, Gurcuit Judge. This case Is- 
presented on a demiu-rer to the bill in equity. 
The material averments of fact which the 
demm-rer admits ai-e as follows: That the 
Boston, Hartford, and Erie Railroad Com- 
pany, a corporation duly existing under the 
laws of Massachusetts, Rhode Island, Con- 
necticut, and New Xork, was, prior to the first 
day of March, 1866, authorized to construct, 
maintain, and operate a railroad in each of 
said states, and owned the railroad and fran- 
chises described in the bill; that, for the 
pm'pose of providing for and retiring all tlie- 
existing mortgage debt and prior liens upon 
the line of the railroad of said corporation,, 
and for the pm'pose of completing and equip- 
ping its railroad, then only partly construct- 
ed, the corporation, by a mortgage deed or 
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indenture in trust, on the nineteentlt day of 
March, 18G6, conveyed to Robert H. Berdell 
and others, trustees, all its property, then 
owned and after to he acquired, in trust, 
upon the terms and for the purposes set forth 
in the mortgage deed, which indenture in 
trust or mortgage was ratified and validated 
by the legislation of the several states of 
Massachusetts, Rhode Island, Connecticut, 
and New York. 

The bill alleges that, among other things, 
it was provided in the indenture that cer- 
tain bonds or evidences of debt, to an amount 
named in said indenture, should be issued, 
sold, and disposed of, as the means and for 
the purpose of raising money to complete and 
equip the road; that such bonds, attested by 
the trustees, should be secm-ed by said in- 
denture, and become a lien upon the prop- 
erty therein described and conveyed, and also 
upon all the property afterwards pm-chased, 
and on the increase of value in the railroad 
given to it by the expenditm-e of the money 
raised by the sale of the bonds. It is also 
alleged that it was agreed by said indentm-e, 
and was a part of the trusts and terms un- 
der which the trustees held and were to hold 
the trust estate, that the expenditure of all 
sums of money realized from the sale of the 
bonds issued under the mortgage should be 
made with the approval of at least one of 
the trustees, whose assent in writing should 
be necessary to all conu-acts made by the rail- 
road corporation for the purposes aforesaid, 
before the same should be a charge upon any 
of the sums received from such sales; and 
also alleges "that such contracts, to be as- 
sented to, should and would be a charge up- 
on such sums so received and realized by or 
from such sales." This last averment must 
be understood as the allegation of what com- 
plainant claims to be the legal inference re- 
sulting from the terms of the conti-act, as no 
such provision is anywhere expressed in 
terms in the mortgage, which is made part 
of the bill and the record in the case. 

Afterwards, on the 24th of October, 1867, 
the complainant, Dillon, entered into a con- 
tract with the corporation, in writing, which 
was approved and assented to in writing by 
the trustees, for the construction of a cer- 
tain portion of said road. It is alleged to 
have been the purpose, object, and inten- 
tion of the corporation, the trustees, and the 
complainant, that the sums becoming due 
under the construction contract should be a 
charge on the sums to be received from sales 
of the bonds; that the complainant per- 
formed work and expended large sums of 
money under the contract, relying for his 
compensation on the sums of money to be 
derived from sales of bonds, and upon a lien 
thereon, by virtue of the premises, and that 
his reliance thereon was well known to the 
corporation and the trustees; that his work 
under the contract was performed and ac- 
cepted, and approved in accordance with the 
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stipulations in the contract; and that a bal- 
ance is due to him of .$1,030,693.29, with iur 
terest The bill alleges that, instead of de- 
voting the proceeds of the sale of the bonds 
to the payment of complainant, the coriiora- 
tion and the trustees suffered the money to 
be expended in acquiring new property to be 
held under the indenture, and in improving 
and increasing the value of the property al- 
ready held under it; and that the value of 
the new property acquired and the increased 
value of the old property held nnder the in- 
denture greatly exceeded the amount due to 
the complainant The defendants, Hart, 
Oliphant, and Clark, became legally the suc- 
cessors of Berdell and others, as trustees un- 
der the mortgage, and, before the filing of 
the bill, entered into possession under tlie 
moi'tgage of all the property covered by it, 
and commenced proceedings to foreclose- 
the same. The corporation is alleged to be 
insolvent and withont means, except the 
property covered by the mortgage, and in 
bankruptcy, and the assignees in bankrupt- 
cy are made defendants. 

In substance, the claim of the complain- 
ant is, that the money received from the- 
sales of the Berdell bonds was to be ex- 
pended in building and equipping the rail- 
road, which was to be held by the trustees 
in mortgage as security for the bondholders; 
that a part of the money due to the com- 
plainant for building the railroad, which has 
passed into the possession of the trustees 
under the mortgage, has been withheld from 
him and applied to the purchase of other 
pi-operty, which the contract did not con- 
template should be bought and conveyed to 
the trustees, but which has been conveyed 
to them; and the complainant seeks to fol- 
low this property, upon the ground, as he 
claims, that the contract between him and 
the corporation, in connection with the terms 
and conditions of the mortgage, constituted 
in equity a charge upon the sums received 
from the sales of the bonds. As far as pos- 
sible, the averments of matters of legal in- 
ference and of conclusions of law, and of the 
construction of documents, have been omit- 
ted in the statement of the allegations in 
the bill of complaint The demurrer does 
not admit the truth of such allegations, but 
only such facts as are well pleaded. 2 Mitf> 
Eq. Pi. 227; Story, Bq. PI. § 452; Daniell, 
Ch. PI. 560; Commercial Bank of Manches- 
ter V. Buckner, 20 How. [61 U. S.] 108; Ford 
V. Peering, 1 Ves., Jr. 72. So far as the al- 
legations in the bill are concerned which 
set up what are alleged as understandings 
between the parties, whether they refer to 
matters contained in the written agreement 
or indenture, and may be taken to be aver- 
ments of conclusions of law from the agree- 
ments, or whether they refer to parol agree- 
ments incompatible with the written agree- 
ments, the questions as to the correctness of 
the legal conclusions in the one case, or the 
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admissibility of the parol evidence in the 
other, are open to the defendants on demur- 
i*er. Lea v. Robeson, 12 Graj, 280. 

The mortgage in trust, after reciting the 
authority given to the directors of the com- 
pany to make a mortgage upon the -whole 
■or any portion of the road, and to issue and 
dispose of their mortgage bonds to the 
amount of twenty millions of dollars, paya- 
ble in New York, excepting such portion as 
the directors should authorize to be payable 
in London in sterling currency, declares the 
purpose of the mortgage to be to secure the 
^'bonds to be issued, for the purpose of pro- 
viding for and retiring all the existing mort- 
gage debt and prior liens upon the line of 
the road of the party of the first part, and 
fo" the purpose of completing and equipping 
their road, and of laying down a third rail, 
so as to form an additional track correspond- 
ing with the gauge of the Erie Railway of 
Now York." The form of the bonds to be 
secured by the mortgage was recited in the 
mortgage deed. Each bond to be issued 
contained a statement on its face that it was 
one of a series of twenty thousand bonds 
issued for the purpose of paying the exist- 
ing debt of the company, and of completing 
and equipping their road. The bond also on 
its face purpoi-ted to be secured by a mort- 
gage of the railroad and franchises, furni- 
ture, and equipment of the company to the 
trustees, "which is to be the first and only 
lien on the property and franchises of the 
company, when the existing mortgage debt 
is retired, to meet which a corresponding 
portion of this issue of bonds is placed in 
trust in the hands of said trustees." 

Again, the indenture itself declares "that 
the parties of the first part, for the better 
securing and more sure payment of the sums 
of money mentioned in the said mortgage 
bonds, and each of them, according to the 
tenor tliereof," . . . have granted, &c., to 
the parties of the second part (i. e. the trus- 
tees) all and singular the railways, &c. (de- 
scribing the railways and lands of the corpo- 
ration), with all the personal property, and 
privileges, franchises, leases, and charters, 
"also, ail the like estate, roads, railroads, 
and structures, and matters and things per- 
taining or belonging thereto, that may be 
hereafter acquired or constructed, or belong 
to or be controlled by the party of the first 
part" The indenture then witnesseth that 
it is made, and the mortgage bonds and ob- 
ligations intended to be secured by it are 
made, executed, and delivered, upon the 
terms, conditions, and agreements following, 
the most important of which, and the one 
upon which the complainant principally re- 
lies, is the sixth condition in the indenture, 
which is: "That the expenditure of all sums 
of money realized by or from the sale of the 
bonds issued under this mortgage shall be 
made with the approval of at least one of 
the said trustees, whose assent in writing 



shall be necessary to all contracts made by 
the party of the first part before the same 
shall be a charge upon any of the sums re- 
ceived from said sales." 

The allegation in the bill is, that it was 
agreed by the indenture "that siich contracts 
so assented to shoidd and would be a chai-ge 
upon such sums so received and realized from 
such sales." Thei-e are no such words in the 
indentm-e. The allegation, therefore, is one 
.of those allegations of conclusions of law or 
legal construction of a document which are 
not admitted by, but are open on, the demur- 
rer. Upon a careful consideration of the 
whole indentm-e, its scope, intent, and pur- 
pose, and especially of the sixth clause, in 
which alone the word "charge" is used, it 
must be determined whether that word was 
used in its strict and technical sense, or only 
in a more general sense, in a covenant that 
the corporation itself would make no expendi- 
tures of any money realized from the sale of 
the bonds, or any contract calling for such 
expenditure, without the approval of one of 
the trustees. This sixth clause in the in- 
denture is a covenant on the part of the cor- 
poration, party of the first part, with the 
ti'ustees for the bondholders, party of the sec- 
ond part; a covenant the intent and purpose 
of which was in aid of what is declared to 
be the pmrpose of the indenture itself, "for 
the better securing and more sm*e payment of 
the sums of money mentioned in said mort- 
gage bonds, and each of them, according to its 
tenor." 

Therefore, as the money from the sale of 
the bonds was to be raised for the purpose of 
retiring existing mortgage debts and prior 
liens on the mortgaged property, and for the 
purpose of completing and equipping the road 
and laying down a third rail, the corporation 
provided for the application of a portion of 
the bonds to the retiring of existing prior in- 
cumbrances, by the provision in the indenture 
for placing the bonds requisite for that pur- 
pose in the conti-ol of the trustees, thus add- 
ing to the secm-ity by the extinguishment of 
prior liens, and requiring the assent of the 
trustees to expenditures and contracts for ex- 
penditures, that they might have the power 
so to control them that the proceeds of the 
bonds should be expended in such a manner 
as to further the pm-pose of the moitgage by 
adding to the security of the bondholders. 
The trustees were bound to see that the ex 
penditure would tend to "the better secm-ing 
and more sure payment of the mortgage 
debt," and also that it was for one of the 
pm-poses declared in the mortgage. There is 
no allegation that the expenditures approved 
by the ti'ustees were for purposes other than 
those declared to be the purposes of the in- 
dentm-e, or that they did not tend to "the 
better securing and more sure payment of the 
sums of money mentioned in said mortgage 
bonds." 
It is not charged that the expenditures were 
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for puL-poses other than those "of completing 
and equipping the road and laying down a 
third i-ail," or that they impaired the security 
of the bondholders. On the contrary, the 
averment is that they "caused the same to be 
expended in acquiring new property to be 
held under said indenture, and in improving 
and increasing the value of property ah-eady 
and since always held by said trustees under 
said indenture." This was the very purpose 
of requiring the assent of the trustees to the 
conti*acts and expenditures, that they should 
be devoted to acquiring new property and 
addhig new values to the old property held 
and to be held under the mortgage. 

Examining the question, therefore, first in 
the light given in relation to the duties of 
the trustees by the terms of the ti'ust in- 
denture itself, their full duty would seem 
to have been faithfully discharged when they 
approved only such expenditures or contracts 
as extinguished prior incumbrances, or other- 
wise bettered the security of the bondholders, 
by such "completing and equipping their rail- 
road" as added to the value of the old or re>. 
suited In Hie acquisition of new property to 
be held under the mortgage. The mortgage 
Itself clearly does not contemplate that if the 
trustees approved several distinct contracts 
for the completion of distinct portions of the 
road, and also others for equipping the road, 
that either the ti-ustees or the bondholders 
were to see that the assets were marshalled 
and the sums realized from the sales of the 
bonds ratably apportioned among the several 
contractors, or paid to them in the order tn 
which their contracts were executed, or in the 
succession in which they became due and 
payable; or that the trustees were to receive 
or have control of the bonds or the proceeds 
of the sales of the bonds, so as to be able to 
make such appropriation, except, perhaps, in 
the case of the bonds set apart for the retiring 
of the then existing mortgage debt and debts 
which constituted a lien on the property. 
The corporation itself only covenanted that 
it would so expend the moneys received from 
the sale of the mortgage bonds as to add to 
the secm'Ity. This is the substance of their 
covenant; and it is not the subject of com- 
plaint in this biU that the mortgage security 
has been diminished, but that it has been add- 
ed to and increased, (as complainants claim, 
wrongfully increased), not, however, to the 
injury of any parties to the indentine, but of 
one of the persons who, subsequently to the 
trust mortgage, contracted with the mort- 
gagor. 

Tlie sixth condition in the mortgage does 
not of itself create any charge upon the mon- 
ey proceeds of the sales of the bonds. If the 
word "charge," in this proviso, is to be con- 
strued as used in its strict and technical sense, 
then it is simply a covenant on the part of 
the corporation that it will not create such a 
charge upon the money proceeds without the 
assent of the ti-ustees. It is not a creation ot 



a charge by the assent of the ti-ustees, but 
a covenant not to create a charge by the act 
of the corporation without the assent of the 
trustees. The corporation had the power, by 
taldng the requisite steps, to create a charge 
upon the money proceeds. The money was 
to be expended by the corporation, not by the 
trustees. It was in the power of the corpora- 
tion to expend the money for any contract il 
should chaose to make, approved by tbe trus- 
tees, for equipping and completing the road. 
It was in its power to a-eate, by agreement 
between aU the parties, a charge upon the 
moneys in favor of any one or of all the 
contractors; but, under the limitation of the 
sixth daiise, it could not do so without the 
assent of the trustees. But, even with the 
assent of the ti-ustees, to create such a charge 
upon so fugitive a subject of charge as money, 
which has no earmark, would require evi- 
dence of the most unmistakable language in 
whatever agi-eement or indenture is relied up- 
on to establish the charge. There cei'tainly 
is no such agreement in this indentm-e. It is 
not enough to a-eate such a charge that the 
property may have been acqmred or the fund 
created through the efforts or outlays of the 
party claimmg the lien. Wright v. Ellison, 
1 WaU. [68 U. S.] 16. Where, then, are we to 
look for the evidence- that the corporation 
itself has agi-eed to create such a charge, and 
that the trustees have assented to such agree- 
ment? 

The complainant was not a party to the 
indenture, and, prior to the filing of the bill, 
does not claim to have asserted any rights 
under it The conti-act of the complainant 
with the corporation for the consti-uction of a 
portion of the road does not imdertake to cre- 
ate, and does not create, any charge upon the 
money proceeds of the bonds. No agreement 
is therein made for any such charge or lien, 
nor can it be seriously contended that any 
such charge or lien is created by any neces- 
sary implication from the terms or scope of 
the conti-act. The assent of the trustees to 
the conti-act, therefore, was no assent to an 
agreement for a charge on the funds, there 
being no such agreement in the conti-act 
Nor was it in the power of the corporation 
and the trustees combined to create a charge 
or lien on the property covered by the mort- 
gage, which would take precedence of tbat of 
the ti-ustees of the bondholders, which, by the 
express declaration in the indenture itself, 
was to be "the first and only lien on the prop- 
erty and franchises of the company." The 
bondholders advanced their money upon the 
faith of the security on the existing property 
and value of the road and its appm-tenances, 
and the property and value to be added by 
the expenditm-e of the money advanced by 
them. The mortgage assumed to secm-e them 
on "the like estate, roads, railroads, and struc- 
tm-es, and matters and things pertaining or 
belonging thereto, that may be hereafter ac- 
quired or consti-ucted, or belong to or be con- 
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trolled Ity" the coi*p oration. These several 
items of propei'ty, as they came into exist- 
ence, Av.onld become instantly attached to and 
covered by the deed, and would have fed the 
estoppel created thereby. Galveston, H. & H. 
R. Oo. V. Cowdrey, 11 Wall. [78 U. S.] 459; 
Dunham y. Cincinnati, P. & C. R. Co., 1 Wall. 
[GS U. S.] 254; Pennock v. Coe, 23 How. [64 
tr. i?.] 117. 

As no property has been acquired under the 
mortgage, except such as by its terms was to 
be subject to the first and only lien under the 
mortgage in favor of the bondholders, the 
•'charge" in favor of complainant, if any 
agreement for such charge had been made, 
nud if such agreement had been assented to 
by the trustees, would have been subordinate 
to the first Hen created by the indentm*e. 
The advances made by the bondholders were 
made upon the faith of such securily, and the 
fact that complainant's labors had added to 
the security of the bondholders would not 
subordinate their lien to his, if he had one. 
aiason V. York & C. B. Co., 52 Me. 82; WH- 
link V. Mon-is Canal & Banking Co., 3 H. W. 
Green, Ch. [4 N. J. Eq.] 377; Galveston, H. & 
II. B. Co. V. Cowdrey, 11 Wall. [78 U. S.] 459; 
Dimham v. Cincinnati, P. & C. R. Co., 1 Wall. 
[68 U. S.] 254. Demurrer sustained. Bill 
dismissed, Avith costs 

[NOTE. Complainant took an appeal to the 
supreme court, where the decree was affirmed. 
Dillon V. Barnard, 21 Wall. (88 U. S.) 430 
That court, speaking through Mr. Justice Field, 
said, among other things: "The instrument was 
executed to secure the payment of the mort- 
gage bonds. It so declares on its face. It no- 
where indicates any design to secure the con- 
tractors. Its language is 'that for the better 
securing and more sure payment of the sums of 
money mentioned in the said mortgage bonds, 
and each of them,' the indenture is executed. 
And the clause in question was intended to in- 
crease this security by preventing a wasteful 
expenditure of the funds of the corporation. It 
is, in fact, an agreement on its part that the 
funds received from the bonds shall only be 
used with the approval of one of the trustees, 
and without his written assent no contracts 
shall be payable out of those funds. The term 
'charge' is not used in any technical sense, as 
importing a lien upon the funds, but in the gen- 
eral acceptation of a claim that may be payable 
out of them. The contractors are not parties 
to the indenture, and are not entitled to claim, 
as against those parties, any benefit under its 
provisions, except that, upon the assent being 
given to their contracts, the use of the moneys 
for iheir payment is permissible. They are, so 
far as the agreement is concerned, strangers to 
the instrument. The written assent to contracts 
on the part of one of the trustees was not re- 
quired for their protection, but as an additional 
safeguard to the bondholders against an improvi- 
dent use of the funds by the corporation. The 
clause is one of a series of covenants on the 
part of the corporation with the trustees, intend- 
ed to secure the application of the funds re- 
ceived to the purposes contemplated at the time 
the indenture was executed, — the retirement of 
the existing indebtedness of the corporation, 
the completion of its road, and the laying of a 
third rail. The full effect is given to the lan- 
guage of the clause in question by this interpre- 
tation.'"] 
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Case JSTo. 3,916. 
DILLON V. UNION PAC. R. CO. 

[3 DiU. 319.]^ 
Circuit Court, D. Nebraska. 1874. 

DJASTEIt AXD SekV.\XT — "FeLT.OW-SeHVAXTS" — 

Duty of Mastek as Regards Competent Serv- 
ants AND Safe Machin'eut — Effect of Serv- 
ant's Knowledge of Master's Failure js 
this Respect. 

1. The courts of Great Britain and America 
have established the general doctrine of thf 

I non-liability of the employer for an injury of one 
servant caused by the negligence of sinother 
servant in the same common employment; and 
this doctrine of general jurisprudence, as it in- 
volves no federal question, is no more open to 
judicial denial in the federal courts than in the 
state courts, or the ordinary common law tri- 
bunals. 

2. But the employer, though he may acr 
through others, is bound to use ordinary care in 
providing competent servants and safe materials 
and structures, and is responsible to any serv- 
ant who is injured by negligence in this re- 
spect; the rule as to "fellow-servants" does not 
extend to such a case. 

[Cited in King v. Ohio, etc., R. Co., 14 Fed. 
280; Thompson v. Chicago, M. & St. P. 
lly. Co., Id. 567.] 

3. A servant by voluntarily continuing in the 
employ of the master with knowledge of the in- 
competency of the fellow-servant, or of defective 
machinery and the danger to which this may ex- 
pose him, waives (unless upon some special 
ground) the right to recover for injuries tliere- 
by caused. 

4. These principles applied to the ease in judg 
ment — (an action by a locomotive engineer, who 
sued for an injury which happened in conse- 
quence of the want of a signal bell in the cab of 
his engine which was known to him from the 
time he entered the defendant's employ) — and it 
was held on demurrer that the petition did not 
set forth a case showing that the defendant was 
liable. 

This case came before the court on demur- 
rer to the petition. The action is brought 
[by John Dillon against the Union Pacific 
Railroad Company] to recover for personal 
injuries to the plaintiff while serving the de- 
fendanL It appears from the allegations of 
the petition, that in August, 1869. tlie plain- 
tiff was employed by the defendant as a 
locomotive engineer, to run between Wa- 
satch, UtaJi, and Biyan, Wyoming, a distance 
of about 115 miles, and was put in charge 
of engine No. 63, which was without a signal 
bell in the cab; that plaintiff continued to 
use the engine in this condition in hauling 
freight trains until about November 25th, 
1869, when by order of his superior officer 
at Wasatch the plaintiff was directed to haul 
with said engine a ti*ain of passenger cars 
from Wasatch to Biyan. The engine was 
still without a signal bell in the cab, but had 
a bell over the boiler witn a rope liandle 
hanging down in front of the window in the 
cab. By order of the conductor, the rope 
designed to be attached to th^ signal beU 
was connected with the bell over the boiler 
by tying the two ropes together in the cab, 



^ [Reported by Hon. .Tohii F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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■the knot thereby made tieing immediately in 
tront of one of the panes of glass in the win- 
•dow of the cah. This was done before the 
ti-ain started. When the train had proceeded 
.ahout twenty-five miles, the bell rope was : 
pulled violently by the conductor whereby 
the knot uniting the ropes came in contact 
with a pane of glass in front of where the 
•engineer had to stand, shattering the same. 
The weather was intensely cold. The plain- 
tiff was thus exposed to the severe weather 
tor abont four hours, whereby he was very 
severely frozen in the lower part of the body. 
No allegation is made in the petition that 
the plaintiflf complained of the want of a 
signal bell, or requested to have one put in- 
to the cab, or that he for this reason objected 
or refused to serve the defendant. Nor does 
the plaintiff allege that he notified the con- 
ductor of the accident to the pane of glass 
or made any request for time or materials 
with which to repair it; but he does allege 
that he could get nothing with which to close 
the opening. Nor does he allege that he 
notified the conductor that he was freezing, 
but on the other hand, avers, that he "did 
not know that he was freezing in any part 
of his body while said trip lasted, and that 
the fii-st he learned of it was after he had ar- 
rived at Bryan." The injuries are minutely 
-described and the damages placed at §25,000. 

John D. Howe, for plaintiff. A. J. Popple- 
ton and E. Wakely, for defendant 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit Judge. In determining 
this demurrer, it will be assumed without ex- 
tended discussion that the established doc- 
trine of the law, in the absence of statute 
^regulation, is, that the servant assumes all the 
ordinary risks of the service upon which he en- 
ters, including those risks which arise from the 
negligence of other servants of the same mas- 
ter in the same employment. The extent of this 
rule and the scope of its operation we shall 
iiotice presently, so far as the allegations of 
the petition and the argument in support of 
-its sufficiency make it necessary. But the 
.-general rule tiiat ordinarily the common mas- 
ter is not liable to one servant for the con- 
."sequences of the negligence of another serv- 
ant in the same service, is so thoroughly setr 
tied by adjudication, as in our opinion to be 
no longer open to judicial question. Every 
*court in Great Britain has concurred in the 
doctrine, including the courts of error; and 
finally, it was declared sound by the house 
•of lords, upon full debate by eminent coun- 
sel, and upon the most deliberate considera- 
tion. Bartonshill Coal Co. v. Reid, 3 Macq. 
.H. L. Cas. 2m. 

The current reports show that the rule is 

'unquestioned in that country, and constantly 

:applied withont the numerous exceptions 

■wliich some of the American courts are in- 

*clined to engi-aft upon it And in this coun- 
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try the general rule itself is everywhere rec- 
ognized, the only dispute being as to cases 
to which it properly applies. The cases will 
be found cited in Shearman & Kedfield's 
work on Negligence, and in Dr. TVhaiton's 
treatise on the same subject. The doctrine 
is one pertaining to general jurisprudence; 
it involves no question of federal law, and 
therefore this court is not at liberty, any 
more than a state court t:o disregard the 
uniform and settied coui-se of judicial de- 
cision. The evils which would certainly arise 
from a holding by the federal courts of a 
doctrine in conflict with that held by the 
com-ts elsewhere upon a question which so 
frequenfly arises and of so much practical 
importance may easily be anticipated. 

After a careful consideration of the allega- 
tions of the petition as to the negligence of 
the conductor in violently pulling the rope, 
etc., etc., we are of opinion that the case 
made therein falls within the general rule 
which exempts the master from liability, ex- 
cept it may be in respect to the defect in the 
engine in not being provided with a signal 
beE in the cab. In discussing the questions 
which arise in this view, we admit that the 
i-ule is settied both in Great Britain and 
America, that the master is bound to use ordi- 
nary care to employ and retain competent 
servants, and to fm'nish and maintain suit- 
able and safe machinery and structures. ^Ye 
consider that view to be correct, also, which 
holds that this duty of the master is so far 
personal and inalienable that responsibility 
for damages caused by the negligent dis- 
charge of it exists, although the master in 
discharging it may, for his own convenience, 
act through other seiTants. Tarrant v. Webb, 
18 C. B. 797; Gilman v. Eastern R. Co., 13 
Allen, 433; Id., 10 Allen, 233, and cases cited 
by Mr. Justice Gray, page 238. 

And just here it is that the plaintiff main- 
tains that this rule gives him a cause of ac- 
tion, since his employer failed to use care -in 
providing him with a suitable and safe en- 
gine in this, that the engine fm-nished him 
was without a usual and proper appliance, 
namely, a signal beU in the cab, and that it 
was this omission that caused the injury for 
which a recovery is sought. Upon the allega- 
tions of the petition it must be taken as ti'ue 
that the engine was defective in this respect, 
and it may be conceded that it is sufficiently 
averred that this was the proximate cause of 
the injury to the plaintiff. We say this may 
be conceded in disposing of the demm-rer, 
though there is ground to contend that the 
proximate cause of the injury was not the 
want of a signal bell <ir the breaking of the 
pane of glass, but the plaintiff's failure to 
notify the conductor thereof, so that it might 
be closed, or to discover and report his dan- 
ger. But if it be conceded that the want of 
the signal bell was the direct cause of the in- 
jury, the immediate question is. does the pe- 
tition, notwithstanding, set out a cause of 
action, or rather does it contain other aver- 



DILLON (Case No. 3,916) 



[7 Fed. Gas. page 720 j] 



ments which, if true, defeat a right of recov- 
ery? 

It will be observed that in the view we are 
now considering the case the complaint is 
that there was no signal bell in the cab. The 
plaintiff was an engineer and the defect of 
the oiigine in this respect was known to him, 
and it appears from the petition that it had 
been iinown to iiim ever since he commenced 
to use it, the preceding August He knew, of 
course, tlie condition of the engine in this re- 
spect before stai-ting out with it on the ti'ip 
in question. It is not necessary to lay down 
a i-ule concerning the effect of knowledge on 
the part of the servant of the incompetency 
of a fellow-seiTant, or of the defective char- 
acter of the machinery or structures furnish- 
ed by the employer, broader than the facts of 
the case require. 

The defect in engine was one of the exist- 
ence and nature of which the engineer had 
full knowledge; it was peculiarly within his 
department, and if he voluntarily continued 
the use of the engine, presumptively he as- 
sumed the risk of so doing, and cimnot visit 
it upon the employex*. There may be ex- 
ceptions to this rule as in the case of Clarke 
V. Holmes, 7 Hurl. & N. 937, in which the 
exchequer chamber affirmed the judgment be- 
low (6 Hurl. & N. 3i9), where the servant in- 
jm-ed had complained of the dangerous state 
of the machinery and the master had prom- 
ised to remedy the defect; or in cases, per- 
haps, where the servant injm-ed did not 
know or have reason to apprehend the danger 
to which the defect of the machinery or 
structm-e exposed him. Huddleston v. Low- 
ell Mach. Shop (1871) 106 Mass. 282; Jones 
V. Yeager [Case No. 7,510]; Union Pac. R. 
Co. V. Fort, 17 Wall. [84 U. S.] 553. 

The allegations of the petition do not bring 
the case within the principle of the excep- 
tions, and it falls within the general doc- 
trine expressed by Pollock, 0. B., "that a 
servant cannot continue to use a machine he 
knows to be dangerous at the risk of his em- 
ployer." Dynen v. Leach, 26 Law J. Exch. 221; 
Id., 40 Eng. Law & Eq. 491. Strong instances 
of the application of tlie same general prin- 
ciple will be found in Senior v. Ward, 102 E. 
C. L. (1 El. & El.) 385; Griffiths v. Gidlow, 
3 Hm-I. & N. 648; Assop v. Yates, 2 Hurl. 
& N. 768; Watling v. Oastler, L. K. 6 Exch. 
73; Clarke v. Holmes, supra; Paterson v, 
Wallace, 28 Eng. Law & Eq. 48; BuzzeU v. 
Laconia Manuf'g Co., 48 Me. 113; Frazier v. 
Pennsylvania R. Co., 38 Pa. St. 104, 111; Da- 
vis V. Detroit & M. R. Co. (1870) 20 Mich. 
105, 127, approving Mad River & L. E. R. R. 
Co. V. Barber, 5 Ohio St. 564; Hayden v. 
SmithviUe Manuf'g Co., 29 Conn. 548; Lan- 
ing V. New York Cent R. Co. (1872) 49 N. Y. 
521. 

Assuming it to be true as some of thpse 
cases hold (see Laning v. New York Cent. 
R. Co., Watling v. Oastler, Senior v. Ward, 
Clarke v. Holmes, above cited), that the serv- 
ant's knowledge of defective materials and 



structures or of incompetent fellow servants^ 
defeats a recovery by him on the ground or 
"conti-ibutory negligence," and that it is not 
needful for the pleader to negative contribu- 
tory negligence in the declaration (Raih-oad 
Co. V. Gladman, 16 Wall. [83 U. S.] 402), still 
if the facts are, as in this case, set forth, ful- 
ly detailing the manner in which the injury 
happened, and if they show a state of case- 
which defeats a right of recoveiy, a demurrer- 
to the petition will lie. Upon the whole our 
judgment is that the petition does not set 
forth such a case as shows the defendant to- 
be liable for the injm-y to the plaintiff. Ac- 
cordingly judgment will be entered for the 
defendant on the demm'rer. Judgment ac- 
cordingly. 

NOTE. Concerning the thf' liability of mas- 
ters to servants, see Union Pacific Railroad v. 
Fort, 17 Wall. [B4 U. S.] 553, affirming Port v. 
Union Pac. R. Co. [Case No. 4,952], and North- 
western Union Packet Co. v. McCue, 17 WalL 
[84 U. S.] 508. The courts of Great Britain 
and America have concurred in the general doc- 
trine of the non-liability of the employer for 
an injury to one servant caused by the negli- 
gence of another servant in the same common 
employment. In England this doctrine has been 
affirmed time and time again by every court in 
Westminster Hall, and finally by the house of 
lords- Bartonshill Coal Co. v. Reid, 3 :Macq, 
H. L. Cas. 266. The first case was Priestley v. 
Fowler, 3 Mees. & AV. 1. In Clarke v. Holmes 
(1862) 7 Hurl. & N. 937, 947, itself an important 
case on this subject, Mr. Justice Byles, re- 
marks: "The case of Priestley v. Fowler intro- 
duced a new chapter into the law, but that case 
has since been recognized by all the courts, in- 
cluding the court of error a^d the house of 
lords. So that the doctrine there laid down^ 
with all the consequences fairly dedueiblo from 
it, are part of the law of the land." In a very 
recent case this rule is said to be "conclusively 
settled." Peltham v. England, L. R. (1866) 2 
Q. B. 33. In this case Mellor, J., savs that 
"this rule is not altered by the fact that the 
servant to whom the negligence is imputed wa» 
a servant of superior authority, whose lawful 
directions the plaintiff was bound to obey." In 
another case it is said: "A foreman is a serv- 
ant as much as the other servants whose work 
he superintends." Per Willes, .7.. in Gallagher 
V. Piper (1864) 111 E. C. L. 669. Further, as to 
who are "fellow-servants" within the rule, see 
Whart. Neg. § 229; Wigmore v. Jay (1^50) 5 
Welsby, H. & G. [Esch.] 354; Skipp v. Eastern 
Counties Ry. Co., 9 Welsby, H. & G. [Exch.] 
221; Wiggett v. Fox, 11 Welsby H. & G. [E.^ch ] 
832: Bartonshill Coal Co. v. Reid, 3 Macq. H. 
L. Cas. 266; Waller v. Southeastern Rv. Co., 2 
Hurl. & C. 102; Gallaeher v. Piper, ill E. C. 
L. 6G9; Morgan v. Vale of Neath Ry. Co., 5 
Best & S. 570, 730; Tunney v. Midland Ry. Co., 
L. R. 1 C. P. 291; Lovegrove v. London, B. & 
S. C. Ry. Co., 16 C. B. (N. S.) 669. See Murphy 
y. Smith, 19 C. B. (N. S.) 361, as to servant be- 
ing considered as the master's representative in 
the establishment. On this last point see, also 
remarks of Mr. .Justice Davis in Fort's Case,* 
supra, to the effect that Collett, who had been 
entrusted by the railroad company with the 
care and management of dangerous machinery 
was the representative of the company, which 
was liable "either upon the maxim of respondeat 
superior or upon the obligations arising out of 
the contract of service" for Collett's wrong- 
ful order to the plaintiff— that order relatmg to 
a duty within the scope of Collett's employment 
and outside the scope of the plaintiff's engage- 
ment, and wholly disconnected with it. 
In this country the general rule is recogniKed 
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as the law by the courts of, perhaps, every state 
which has passed on the question, except where 
it is changed by statute. The only dispute is as 
to the extent of the rule, or rather as to the 
cases to which it is justly applicable. "We do 
not recollect any case in the supreme court of 
the United States either directly sustaining or 
rejecting the general doctrine. It is noticeable, 
, however, that in the case of the Northwesiern 
Packet Co. v. McCue [supra], Mr, Justice Da- 
vis, delivering the opinion of the court, remarks: 
"It is insisted on the part of the plaintiff in er- 
ror, that a master is not responsible to a serv- 
ant for injuries caused by the negligence or mis- 
conduct of fellow-servant in the same general 
business;" but "whether this general proposi- 
tion be true or not, it is not necessary to deter- 
mine in the state of record," And in Fort's 
Case the same learned justice observes: "It 
was assumed on behalf of the plaintiff in error, 
on the argument of this cause, that the master 
is not liable to one of his servants for injuries 
resulting from the carelessness of another, when 
both are engaged in a common service, although 
the iniured person was under the control and 
direction of the servant who caused the injury. 
Whether this proposition as stated, be true or 
not, we do not propose to consider, because, if 
true, it has no application to this case." This 
language would lead to the inference that the 
supreme court may entertain doubts as to the 
soundness of the rule under discussion. But as 
the general doctrine is so firmly rooted by judi- 
cial decision in Great Britain and in the differ- 
ent state courts of this country, as it is one 
which pertains to general jurisprudence, and in- 
volves no question of federal law, it would seem 
that it is no more open to re-agitation in a fed* 
era! court than in any other court of common 
law powers. 

We may mention some exceptions to the rule, 
or cases which are not considered as falling with- 
in its reasons, and to which, therefore, it does 
not apply. It is settled, both in England and 
America, that the master is bound to use ordi- 
nary care to employ, or to retain in his employ- 
ment, none but competent servants, ana to use 
like care to furnish and maintain suitable and 
safe machinery and structures. Bartonshill 
Coal Co. V. Reid, supra; Tarrant v. Webb, 18 
0. B. 797; Weems v. Mathieson, 4 Macq. H. L. 
Cas. 215; Clarke v. Holmes, supra; and see 
cases next cited. It is also settled by the 
courts, that this dut^ of the master is so far* 
personal that responsibility for injuries direct- 
ly caused by the negligent discharge of it exists, 
although the master may for his own conven- 
ience act through other servants. On this sub- 
ject see the following very recent cases in ad- 
dition to those last cited: Brothers v. Cartter 
(1873) 52 Mo. 372, and cases cited by Wagner, 
.T.; Gilman v. Eastern R. Corp., 10 Allen, 233, 
13 Allen, 433, and cases cited by Grav. J.; 
Lauing v. New York Cent R. Co. a872) 49 
N. T. 521. .And the reason is that this duty of 
the master is direct and personal, and must be 
discharged in person or by others for him, for 
whose negligent acts and omissions he is respon- 
sible where these are the immediate cause of 
injury to his servants. 

On this point we call attention to the follow- 
ing observations of Mr. Justice Davis in Fort's 
Case: "It is apparent, from these findings, if 
the rule of the master's exemption from lia- 
bility for the negligent conduct of a co-employe 
in the same service be as broad as is contended 
for by the plaintiff in error, that it does not ap- 
ply to such a case as this. This rule proceeds 
on the theory tiiat the employe, in entering the 
service of the principal, is presumed to take up- 
on himself the risks incident to the undertak- 
ing, among which are to be counted the negli- 
gence of fellow-servants in the same employ- 
ment, and that considerations of public policy 
v<'auiro the enforcement of the rule. But this 
presumption cannot arise where the risk is not 
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within the contract of service, and the servant 
had no reason to believe he would have to en- 
counter it. If it were otherwise, principals 
would be released from all obligations to make 
reparation to an employe in a subordinate posi- 
tion for any injury caused by the wrongful con- 
duct of the pei'son placed over him, whether 
they were fellow-servants in the same service 
or not. Such a doctrine would be subversive of 
all just ideas of the obligations arising out of 
the contract of service, and withdraw all protec- 
tion from the subordinate employes of railroad 
corporations. These corporations, instead of be- 
ing required to conduct their business so as 
not to endanger life, would, so far as this class 
of persons were concerned, be relieved of all 
pecuniary responsibility in ease they failed to 
do it. A doctrine that leads to such results is 
unsupported by reason and cannot receive our 
sanction." 

In this connection an important practical 
question may be adverted to, and that is, as to 
the effect of knowledge on the part of the serv- 
ant injured that the master had not discharged 
his duty in providing competent fellow servants 
or fit and safe materials or machinery. The fol- 
lowing are the more important cases on this 
point: Watlintr v. Oastler (1871) L. R. G Bxch. 
73; Senior v. Ward, 1 El. & El. (102 E. C. L.) 
385; Dynen v. Leach, 26 Law J. Exch. 221; 
Id., 40 Eng, Law & Eq. 491; Assop v. Yates, 
2 Hurl. & N. 768; Griffiths v. Gidlow, 3 Hurl. 
& N. 648; Smith v. Dowell, 3 Fost. & F. 238; 
Laningv.New York Cent. R. Go. (1872)49N. 1. 
521 (full discussion); Frazier v. Pennsylvania R. 
Co.. 38 Pa. St. 104; Davis v. Detroit & M. R. Co. 
(1870) 20 Mich. 105, 127, where the cases are 
referred to and the subject fully examined by 
Cooley, J.; Hayden v. Smithville Manuf'g Co. 
(1861) 29 Conn. 548; Buzzell v.Laconia Manuf'g 
Co., 48 Me.ll3; Jones v. Yeager [Case No, 7,510.] 
They authorize the deduction of the general rule 
that if the plaintiff voluntarily continue in the 
master's service with full knowledge of the in- 
competency of the co-servant, or of the unfit 
and defective machinery, and of the danger 
thereby occasioned, this will be considered such 
"contributory negligence" on his part as to de- 
feat his right to recover unless upon some spe- 
cial ground, as in Clarke v. Holmes, 6 Hurl. & 
N. 349, affirmed 7 Hurl. & N. 937, where the serv- 
ant made complaint, and the master thereupon 
promised that the grounds of it should be re- 
moved. This rule, that knowledge by the serv- 
ant injured of the danger will disentitle him to 
recover if he voluntarily remains in the service 
without complaint, clearly applies to a case 
where it is the duty of the servant himself to 
inform the master or superior of the eo-serv- 
anf s unfitness, or the unfitness of the materials 
or structures. See particularly on this point, 
Patterson v, Pittsburg & C. R, Co.. Sup. Ct. 
Pa. 1S74 [76 Pa. St. 389]; Snow v. Housatonic 
R. Co., 8 Allen, 441. The reason for this ex- 
emption of the master from responsibi.ity, would 
not seem to apply where the servant injured 
could not reasonably be held to know the dan^ 
ger to which the master's neglect of duty ex- 
posed him. It seems to us that some of the 
cases have asserted rather too rigid a rule 
against the servant arising out of his knowl- 
edge of the neglect of personal duty of the 
master as respects co-servants and materials, 
and his supposed acquiescence in it; and there 
are aspects of this subject that need to be fur- 
ther discussed and decided before the law can 
be regarded as settled. See Whart. Neg. § 214, 
and cases cited. 

What is necessary to constitute relation of 
master and servant, see Mr. Hilliard's article, 
i Cent. Law J. 396, citing Brady v, Giles, 1 
Moody & B. 494; Lackawanna & B. R. Co. v. 
Chenewith, 52 Pa, St, 382; Flinn v. Philadel- 
phia, U. &.B. R. Co., 1 Houst. 469; William- 
son V. Wadsworth, 49 Barb. 294; Wood v. Cobb, 
13 Allen, 58; Pay v. Davidson, 13 Minn. 523 
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[Gil. 491]; Stone v. Western Transp. Co., 38 
N. Y. 240; Hall v. Warner, 60 Barb. 198; Sykes 
V. Bates. 2(5 Iowa, r)21; Chicago R3\ Co. v. Volk, 
45 III. 17.">; Whart. Neg. c. 5, § 202 et seq.; 
Shear. & R. Xej?. §§ 60, 73. 

AVilful Tort of !Servuiit> While the liability 
of the master, says Mr. Hilliard (1 Cent. Law 
.T. 398^, "for the mere ne?:li?:ence of his servant 
seems perfectly well settled, the cases are not 
entirely reconcilable with reference to his liabili- 
ty for wilful wrongs of the servant, though done 
in connection with the master's business. The 
strong tendency, however, of the more recent 
decisions is, to hold the master equally respon« 
sible for both classes of injury. The question 
has of late been most frequently raised in ac- 
tions against railroad companies for acts ot 
force, unjustifiable in kind or excessive in de- 
gree, committed by their condiictors or other 
officers from violation of the rules of the com- 
pany. In Seymour v. Greenwood, 30 Law .T. 
Exch. 189, 7 Hurl. & N. 358, Williams, J., well 
expresses the principle of liability upon which 
the most recent cases seem to proceed. *It is 
argued that though it cannot be denied that the 
defendant authorize 1 his guard to superintend 
the conduct of the omnibus, generally, and that 
that authority must include an authority to turn 
out any passenger who misconducts himself, 
yet that it gives no authority to turn out an 
unoffending passenger. But by giving the guard 
authority to turn oiit an offending passenger, 
the defendant necessarily gave him also author- 
ity to judge for himself who should be con- 
.sidered an offending passenger.' Ace. Goff v. 
(ireat Korthern Ry. {.'o.. 3 Kl. & Bl. 672, where 
the act complained of was the arrest of the 
l)laintiff for the benefit of the company, there 
being authority to arrest a passenger for trav- 
eling without payment of his fare, and the 
<'ourt held that the station master and the po- 
liceman had implied authority to arrest those 
whom he believed to be guilty, and if there was 
a mistake, it was a mistake made within the 
scope of their authority. But in the late case 
of Poulton v. London & S. W. Ry. Co., L. R. 
2 Q, B. 534, the important distinction was made 
that w^hen a railroad company would itself have 
uo right to arrest, a wrongful arrest by one of 
its employes would not render the company lia- 
ble, as where the plaintiff was detained in cus- 
tody by two policemen, under the orders of the 
station master, for non-payment of the freight ; 
of a horse, the company would have a right to 
detain the horse, but not to arrest the owner, 
and therefore the action for false imprisonment 
did not lie." ilr. Hilliard refers to the follow- 
ing cases as showing the course of authority 
on this subject: (jihnartin v. Xew York, 55 
Barb. 239; Luttrell v. Hazen, 3 Sneed, 20; Alt- 
hof V. Wolf, 2 Hilt. 344; Seymour v. Green- 
wood, 7 Hurl. & N. 356. See Shear. & R. Neg. 
§§ 65, G7. 

"And the general rule," says Mr. Hilliard (1 
Cent. Law J. 398), -'has been laid down that 
a master is not responsible for the wilful or 
criminal wrong or trespa,<!s of his servant, .tones 
v. Hart, 2 Salk. 441; Coleman v. Riches. 16 C. 
B. 104; Hubbersty v. Ward, 8 Exch. 330. Or 
that the injury must arise in the execution of 
some service, lawful in itself, but negligently 
or unskilfully performed, and not be a wanton 
violation of law by the servant, though occupied 
about the master's business. Moore v. San- 
borne, 2 Mich. 519. This was the point decided 
in the leading case of MelManus v. Criekett, 1 
East, 109, where the court of king's bench went 
into an examination of all the authorities, and 
after much discussion and great consideration, 
held that, by committing a wilful wrong, the 
servant virtually abandoned his master's busi- 
ness, who. therefore, was not liable to the party 
injured. And text books of authority have fa- 
vored this view. See 2 Greenl. Ev. g§ 52, 168; 
2 Kent, Comm. (5th Ed.) 258; 1 Shars. Bl. 
Comm. 431." See Coleman v. Riches, 16 C. B. 



104 (leading case), as to liability of master for 
fraud of his servant. Grant v. Norwav, 10 C. 
B. 665; Hubbersty v. Ward, 8 Exch. 330. 



DILLON (WICKHAM v.). See Case No. 17,- 
612. 

DIMICK {STOUGHTON y.). See Case No. 
13,500. 

DIMMICK, The JOHN L. See Case No. 7,- 
355. 



Case No. 3,917. 

The DiarON. 

[2 Gall. 306.]' 

Circuit Court, D. Massachusetts. Oct, Term, 

1814. 

PiiiZK — Pleading, 
A general prize allegation cannot be propi^rly 
joined with an information on a seizure for the 
violation of a statute. 

The information in this case alleged: 1. 
That at some port or place unknoAvn, in sonn* 
one of the colonies or dependencies of Great 
Britain, goods, &c. of the gi-owth, produce, 
or manufacture of Great Britain, were laden 
on board with intent to import tlie same into 
the United States, and that the same were 
accordingly imported. 2. That the ship, be- 
ing o-n-ned by citizens of the United States, 
sailed under a British license or pass. 3. 
The third count charged a ti-ading with the 
enemy, and concluded with a prize allega- 
tion. 

STORY. Circuit Justice. It is improper to 
join a general prize allegation witli an in- 
formation for the infringement of a statute, 
tlie proceedings being very different in their 
nature. 



Case Wo. 3,918. 

DIMPFEL V. OHIO & M. RY. CO. et al. 

[9 Biss. 127; 8 Reporter, 641; 12 Chi. Leg. 
News, 50.] ^ 

Circuit Court, S, D. Illinois. Sept., 1879.- 

CONSOLIDATIOX OF COMPANIES — UltKA ViHES — 
ISN'OCENT BONDnOLDEKS — ESTOPPEL — IjACHES. 

1. In view of the legislation in Illinois great 
liberality should be exercised in regard to con- 
tracts for consolidation between different rail- 
road companies. By the general language of 
the statutes relating to the union and consolida- 
tion of different lines of road, the means by 
which the result is to be or has been obtained, 
have not been clearly designated, but that ban 
been left to be adjusted by contracts between 
the parties. 

[Cited in Hervey v. Illinois Midland Rv. Co.. 
28 Fed. 173: Union Trust Co. v. Illinois 
Midland R. Co., 117 U. S. 963, 6 Sup. Ct. 
809.] 

* [Reported by John Gallison, Esq.] 

^ [Reported by Josiafa H. Bissell, Esq., and 

here reju-inted by permission. 8 Reporter, (141, 

contains only a partial report.] 

« [Affirmed in 110 U. S. 209, 3 Sup. Ct. 573.] 



[7 Fed. Cas. page 723] 
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2. Where a corporation has acted under a 
contract and received tiie benefits arising under 
it, it is not competent for it to deny its validity . 
as being "ultra vires." 

3. After tlie lapse of several years from the 
time of the contracts of consolidation, and a 
mortgage having been made, bonds issued, and 
sold to bona fide purchasers on the faith of such 
contracts, it is not competent for the stockhold- 
ers any more than for the company itself to 
question the authority under which the con- 
tracts and mortgage were executed. 

[Cited in Moulton v. Chafee, 22 Fed. 27.] 
[See note at end of case.] 

[This was a bill in equity by Frederidv P. 
Dimpfel against the Ohio & Mississippi Rail- 
way Company.] 

Ohas. W. Hassler and Perry Belmont, for 
complainant. 

Honry Crawford and Perry H. Smith, Jr., 
for demm-rants. 

DllUaiMOND, Circuit Judge. This is a 
bill filed by the plaintiff, as a stockholder of 
the Ohio and IMississippi Railway Company, 
on behalf of himself and such other stodi- 
bolders as might join him in the bill (no one 
of whom, however, has so done), asking the 
coiu't to declare a certain contract made by 
the company, and by which it acquired a 
portion of its railway called "Tbe Springfield 
Division," and the bonds that were issued 
under a mortgage given by the company up- 
on tliat division, null and void. To the bill 
a demurrer has been put in by some of the 
defendants, claiming under the conti-act and 
mortgage, and the question in the case is, 
wliether the bill is maintainable in equity, 
and whether the contract and mortgage re- 
ferred to were invalid as being "ulti'a vires." 
In 1851 an act was passed by the legislature 
of Illinois incorporating the Ohio and Mis- 
sissippi Railway Company, the object of 
which was the construction of a railroad 
from niinoistow^n, opposite St Louis, to Vin- 
cennes; in Indiana. This company mort- 
gaged its road to secure certain bonds, and 
a foreclosTu-e took place and the road was 
sold; and under the sale, the Ohio and Mis- 
sissippi Railw^ay Company has become the 
representative and owner of the rights and 
equities of the original company. There 
were also various acts and amendments 
thereto, from time to time passed by the leg- 
islatures of Indiana and Ohio, for the con- 
struction of a railroad from Vincennes to 
Cincinnati; and by virtue of certain laws of 
Illinois, Indiana and Ohio, a consolidated 
company was created for the consti-uction 
and operation of a railroad from lilinois- 
tow^n to Cincinnati. 

Under the original charter, tlie Ohio and 
Mississippi Railway Company had power to 
Unite its raiU'oad with any other railroad 
then, or thereafter to be constructed, either 
in Illinois or Indiana, and was authorized to 
■execute all such contracts as were necessary 
to secure that object. By general laws of 
the state of Illinois, railroad corporations 



were authorized to consolidate their prop- 
erty and stock with domestic or foreign con- 
necting companies, and to make contracts 
with raih'oad companies in other states to 
lease and operate their roads. 

At the time of the acquisition of the Spring- 
field Division, it was called "The Springfield 
and Illinois Southeastern Railroad Com- 
pany," and it had been constructed and op- 
erated under a special act, as well as under 
the general laws of the state applicable to 
such companies, and it had been sold in fore- 
closm-e proceedings, and had been acquired 
by parties who had made the transfer to the 
Ohio and Mississippi Railway Company. 
This division of the road was then consid- 
ered a valuable auxiliary of the Ohio and 
Mississippi Railway Company, and this, it is 
to be presumed, was the cause of the pm*- 
chase which was made by the latter. 

It is to be observed, that in view of the 
legislation of the state of Illinois upon this 
subject, gi'oat liberality should be exercised 
as to the contract in controversy in this case. 
Both by the legislation of the state, and by 
tlie consti'uction of the same hy its highest 
com't, great encom-agement has been given to 
the union of lines of railroad for the purpose 
of having them operated under some general 
management; the result of wbich has been 
the consolidation of many lines of road which 
were originally separate and distinct, but 
wbich are now operated under a uniform 
system. For example, nothing is more com- 
mon now than the union of different lines 
of raih-oad by means of leases of one to the 
other, the authority for which is given, not 
so much under particular, as under general, 
laws of the state. It should be further ob- 
served, that' in authorizing, by the general 
language which has been referred to in the 
legislation of this state, the union and con- 
solidation of different lines of road, the 
means by which the result is to be, or has 
been, obtained, have not been clearly desig- 
nated—but that has been left to be adjusted 
hy contracts mutually executed between tlie 
parties. 

There can be no doubt, I think, that it 
was competent for the Ohio and Mississippi 
Railway Company, under the laws of this 
state, to acquire the right of operating the 
Springfield Division, and whether the opera- 
tion of the road was under the special act 
creating the Springfield and Illinois South- 
eastern Railroad Company, or under that 
which authorized the original and consoli- 
dated railway between Illinoistown and Vin- 
cennes, may not be very material in this 
case; neither can it be material whether this 
result was accomplished by virtue of a spe- 
cial contract of lease or otherwise, made 
with the Springfield and Illinois Southeast- 
eriT Company or by virtue of a conti-act of 
purchase of that railroad. 

Again, it must be borne in mind that tlie 
courts in recent times have been extremely 
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liberal in the construction of powers of rail- 
road corporations to accomplish the general 
scope and objects of their creation, and that 
the question of ulti-a Tires has not been, of 
late years, construed with that sti'ictness that 
existed in former times; so that in view of 
these and other considerations that might be 
mentioned, I think it is a fair inference from 
the legislation on the subject, and the deci- 
sions of the com-ts, as well those of Illinois, 
as of the supreme com-t of the United States, 
that the contract by which the Springfield 
Division was purchased by the Ohio and Mis- 
sissippi Railway Company, could not be con- 
sidered as ulti-a vires, but was, on the con- 
trary, a valid contract, and this independent 
of the legislation of the state of Indiana, by 
which in great part, this consolidated line 
of raih'oad running through the three states 
has been constructed and operated. 

Again, one of the principles which now 
seems to be established by the adjudication 
of the courts as to powers of corporations, is 
that where a corporation has acted under a 
contract and received the benefits arising 
from it, it is not competent for it to deny 
its validity as being ultra vires. Under the 
contract made in this case, and from the 
money which was raised from the bonds that 
were issued on the Springfield Division, the 
Ohio and Mississippi Railway Company has 
received benefits, in which the whole consoli- 
dated company has participated. 

The contract of pm'chase was made by the 
Ohio and JXississippi Railway Company in 
January, 1875. From that time up to tlie 
date of filing the bill in this case, the Spring- 
field Division was operated as an integral 
part of the Ohio and Mississippi Railway 
Company, and in fact was merged in the 
consolidated company. This was an act pub- 
lic in its character, and must be presumed 
to have been known to all the stockholders 
of the Ohio and Mississippi Railway Com- 
pany, and, so far as we know, no objection 
was interposed to their action until the filing 
of tlie bill in this case, on the 12th of Sep- 
tember, 1878. Nearly four years therefore 
had passed since the acquisition of the 
Springfield Division, and its continued opera- 
tion as a part of the consolidated company, 
before objection was made by any stockhold- 
er. During that time the relations of the 
various parties became changed in conse- 
quence of this action of tlie railway company. 
The mortgage had been made, and bonds 
issued. They had passed into the hands of 
bona fide purchasers on the faith of the con- 
tracts made, and which had been enforced 
without objection for several years. It 
would seem that if there was any serious 
question as to the power of the railway com- 
pany to make ttiis conti-act, execute this 
mortgage and issue these bonds, it ought -to 
have been made at an earlier day, and that 
it is not competent now, either for the rail- 
way company, or for its stockholders, to ob- 



ject that what was done was beyond the 
power of the company. 

It is impossible, in the iJature of things, to 
place all parties as they were before this con- 
ti-act and mortgage were executed, and that 
consideration has always had great weight 
in the decision of questions of this kind. 

So that on the whole my opinion is: In 
the first place, that the railway company had 
the right to acquire the Springfield Division, 
and to execute the mortgage and issue the 

I bonds referred to, by virtue of the legislation 
of the state of Illinois; and in the second 

' place, even if the right did not clearly exist 
by virtue of the laws of Illinois, that after 

' the lapse of so long a time, and after so many 
rights and equities have been acquired by 

j different parties under the action of the rail- 
way company, it is not competent for the 
plaintiff, or the other stockholders of the 
Ohio and Mississippi Railway Company, any 
more than for the company itself to question 
the authority under which the contract and 
mortgage were executed. The only power 
that could do that would be the state itself. 
The demurrer must therefore be sustained. 

[NOTE. Complainant having appealed to the 
supreme court, the decree of dismissal was there 
afQrmed for want of equity in the bill. The 
ground stated by that court (per Mr. Justice 
Field) was that, even assuminj? that complain- 
ant was a stockholder at the time of the trans- 
actions in question, his omission to object to the 
purchase of the road or the issuance of the 
bonds, and his failure to seek relief through the 
officers and directors of the ^corporation itself, 
was such acquiescence as wou'd prevent him 
from obtaining any relief in oquitv. S ^e Dimp- 
fell V. Ohio & M. Ry. Co., 110 U. S. 2U9, 3 Sup. 
Ct. 573.] 



Case No. 3,919. 

DINGEE V. BECKER, 

[9 N. B. R. 503.] ^ 

District Court, W. D. Pennsylvania. Mav. 
1S74. 

BA^'KKUPTCT— Effect of Proving Debt. 

Proving a debt in I ai kruptcy does not of it- 
self operate as an absolute extinguishment or 
satisfaction of the debt. If the bankrupt's dis- 
charge is refused, the creditor who has proved 
his debt is remitted to his former rights and 
remedies. 

[Cited in Re Sweet, 3G Fed. 702.] 
[See note at end of ease.] 

THAYER, District Judge. The plaintiff ob- 
tained a judgment against the defendant in 
the year 1862. The defendant was adjudged 
a bankrupt on September 3d, 1869. The 
plaintiff proved his debt in bankruptcy. The 
defendant has never obtained any discliarge 
and there seems to have been unreasonable 
delay on his part in endeavoring to obtain it. 
Under these circumstances the plaintiff' is- 
sued the present execution, and the defend- 
ant has moved to set it aside. Upon the ar- 
gument it was strenuously maintained by the 



* [Reprinted from 9 N. B. R. 508, by permis- 
sion.] 
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defendant's counsel, tliat the plaintiff having 
proved his- debt in bankruptcy, is forever 
precluded by section 21 of the bankrupt act 
[of 1SG7 (14 Stat 526)] from pursuing the 
defendant at law. Proof of the debt, it was 
argued, operates under the statute as a com- 
plete satisfaction and discharge of the debt, 
whether the bankrupt be discharged or not. 
The section referred to enacts that, "No cred- 
itor proving his debt or claim shall be al- 
lowed to maintain any suit at law or in equity 
therefor against the bankrupt, but shall be 
deemed to have waived all right of action 
and suit against the bankrupt, and all pro- 
ceedings already commenced, or unsatisfied 
judgments already obtained thereon, shall 
be deemed to be discharged and surrender- 
ed thereby; and no creditor whose debt is 
provable under this act shall be allo-sved to 
prosecute to final judgment any suit at law 
or in equity therefor against the bankrupt 
until the question of the debtor's discharge 
shall have been determined, and any sucn 
suit or proceedings shall, upon the application 
of the bankrupt, be stayed to await the deter- 
mination of the court in bankruptcy on the 
question of the discharge, provided there be 
no unreasonable delay on the part of the 
bankrupt in endeavoring to obtain his dis- 
charge; and provided, also, that if the 
amount due the creditor is in dispute, the 
suit, by leave of the court in bankruptcy, 
may proceed to judgment for the purpose of 
ascertaining the amount due, which amount 
may be proved in bankruptcy, but execution 
shall be stayed as aforesaid." If this section 
of the act stood alone it would be difficult to 
avoid the conclusion insisted upon by the 
defendant, viz., that the creditors who prove 
their debts are thereby absolutely and forev- 
er precluded from making any further claim 
claim upon the bankrupt for the same cause, 
and from maintaining any suit at law against 
him for it, or issuing any execution against 
him to collect it. And that result would fol- 
low without regard to the issue of the pro- 
ceedings in bankruptcy. "Whether the de- 
fendant obtained his discharge or not the 
claim of the proving creditor would be ab- 
solutely extinguished, and he could, under no 
circumstances, demand anything but his divi- 
dend out of the bankrupt's estate. But in 
interpreting a statute we are to examine the 
whole of it in order to determine its mean- 
ing and effect, and not a particular part of it. 
We are to collect its meaning, not from one 
section, but from the whole instrument— "ex 
iintecedentibus et consequeutibus." Every 
Iiart of it is to be brought into action in oi-der 
to collect from the whole one uniform and 
consistent sense. 

Applying this fundamental rule of interpre- 
tation to the bankrupt law, it is quite impossi- 
ble to give to the twenty-first section the un- 
qualified effect which the defendant's counsel 
attributes to it By the twenty-ninth section, 
which regulates the bankrupt's discharge, no- 
tice is required to be given of the bankrupt's 



application for a discharge to all creditors 
who have proved their debts. They are to 
be required to appear on a day appointed for 
the purpose and show cause why a discharge 
should not be granted to the bankrupt If 
they can show the bankrupt has been guilty 
of either of the disqualifying acts therein 
mentioned his discharge is to be refused. By 
the thirty-first section such creditors may 
have an issue awarded to try the facts upon 
which their opposition to the discharge is 
based. By the thirty-fourth section creditors 
who have proved their debts, or whose debts 
were provable, may contest the validity of a 
discharge which has been already granted, 
on the ground that it was fraudulently ob- 
tained, and if, upon the hearing, the fratid is 
found, judgment shall be given in favor of 
said creditors, and the discharge of the bank- 
rupt shall be set aside and annulled. Now 
for what purpose are creditors who have 
proved their debts to be notified of the bank- 
rupt's application for a discharge, and given 
an opportunity to oppose it, if their claims 
upon the bankrupt are not to be affected by 
his discharge? If their claims are barred by 
having proved their debts, whether the bank- 
rupt be discharged or not, of what avail is it 
to oppose his discharge? And why are they 
permitted to apply to the court to annul a 
discharge obtained by fraud, if they are not 
to be affected by the result? And what kind 
of a judgment is that which is to be given in 
favor of such creditors if it be a judgment 
which leaves their claims satisfied and ex- 
tinguished, while it annuls the discharge? 
Such an interpretation of the act is altogether 
inconsistent with its provisions. That which 
extinguishes the bankrupt's debts, whether 
they be proved or only provable, is his dis- 
charge. His release is entirely dependent up- 
on that This results not only from a com- 
parison of the various provisions of the act, 
but is the necessary conclusion from the lan- 
guage of that portion of it which declares the 
effect of the proceedings in bankruptcy upon 
the bankrupt's debts. "A discharge duly 
granted under this act shall, with the excep- 
tions aforesaid, release the bankrupt from all 
debts, claims, liabilities and demands, which 
wore, or might have been, proved against his 
estate in bankruptcy." Section 34. It is the 
discharge which he is to plead. Id. And it is 
the certificate of discharge which is to be 
"conclusive evidence in favor of such bank- 
rupt" Id. Tiie whole scheme of the law and 
its several provisions examined in detail 
show conclusively that if the bankrupt's ap- 
plication for a discharge is refused, all the 
creditors, as well those who have proved their 
debts as those who have not, are remitted to 
their former rights and remedies. 

"What, then, is the meaning of the sti'ong 
language used in the twenty-first section of 
the act relative to creditors who have proved 
their debts? Taking the whole act together 
and collecting its meaning from all its parts, 
the only construction which wiU reconcile the 
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several parts, and which will hring tlie whole 
into unity and conformity'- is, that creditors 
who have iwoved their claims are temporarily 
barred dm-ing the pendency of the proceed- 
ings in banla'uptcylVom pursuing their claims 
against the banlcinipt in any other forum. 
We do not now consider the creditors' rights 
in regard to the enforcement of specific lien, 
but so far as concerns their personal claims 
against the bankrupt they are conditionally 
discharged and sm-rendered. By submitting 
themselves to the jurisdiction and becoming 
parties to the proceedings they have precluded 
themselves from proceeding against the bank- 
nipt in any other manner without the leave 
of the coiu't which has acquired jurisdiction 
of their claims. They must await the result 
of tlie bankrupt's application for his dis- 
charge. If it is refused they are then free 
to pm"sue their claims by other means and 
in other ti-ibnnals. If the bankrupt unrea- 
sonably delays his application for a dis- 
charge, or is guilty of laches in his e'i^orts to 
bring it to a conclusion, the creditor who has 
proved his debt is still incapable of pro- 
ceeding elsewhere without the permission of 
the court of bankruptcy. In such a case he 
must speed the proceedings in bankruptcy 
himself, and obtain a decision of the bank- 
rupt's application, or if the bankrupt refuses 
to make it, or is negligent in prosecuting it, 
tlie proving creditor must obtain leave of that 
coxn-t to proceed to collect his debt by due 
com'se of law. Until the question of the 
bankrupt's discharge is determined, he can- 
not, without the permission of the court of 
bankruptcy, seek redre>s in another jurisdic- 
tion. If he has obtained a judgment against 
tlie banlcrupt, it is, so far as the other cred- 
itors are concerned, discharged and suiTen- 
dered, and ho can come in on the bankrupt's 
estate only pro I'ata with them. But so far 
as the bankrupt himself is concerned it re- 
mains in abeyance to await the result of his 
application for a discharge. 

On the other hand, the creditor who has 
not ju'oved his debt has no status in the court 
of bankruptcy- He has never submitted him- 
self to its jurisdiction, and ids right to pro- 
ceed is no further affected than it is affected 
by the restraining words of the statute. But 
this restraint is, by the very terms of the 
statute, subject to a condition, and that con- 
dition is, that tlie restraint shall not exist if 
the banki'upt does not use reasonable dili- 
gence to obtain his discharge. "No creditor 
whose debt is provable shall be allowed to 
prosecute to final judgment any suit at law 
or equity therefor against the bankrupt until 
the question of the debtor's discharge shall 
have been determined, and any such suit or 
proceedings shall, upon the apijlication of the 
banki-upt, be stayed to await the determina- 
tion of the court in bankruptcy on the question 
of the discharge, provided there be no unrea- 
sonable delay on the part of the bankrupt in 



endeavoring to obtain his discharge. 



Sec- 



tion 21. But the suit can only be stayed by 



the court in which it is pending, and only 
upon the condition that there has been no 
unreasonable delay on the part of the bank- 
rupt. In the case, therefore, of a creditor 
who has not proved his debt, there is no rea- 
son for sending him into the com*t of bank- 
ruptcy to apply for permission to proceed. 
j If there has been unreasonable dt;lay the pro- 
ceedings in bankruptcy do not arrest his suit, 
and he has a right to proceed which he has 
not surrendered by any act of his, and which 
the law has not taken away from him. In- 
deed, it is very doubtful whether he could 
be heard at all in the court of bankruptcy up- 
on any such application until he had proved 
his debt. In such a case, therefore, the question 
of unreasonable delay must necessarily be a 
question to be determined by tlie com-t in 
which the creditors' actionis pending, the court 
which is called upon to stay the suit. In the 
present case the plaintiff, having made himself 
a party to the proceedings in bankruptcy by 
proving his debt there, could not lawfully 
pursue the banki-upt by an execution from 
this court for the same debt wliile the defend- 
ant's application for a discliarge was pending 
there. If there has been unreasonable delay 
his remedy is in the court of bankruptcy, 
which, by his own act, has acquu-ed complete 
and exclusive jurisdiction of his rights. He 
must go there to remove tlie impediment 
which he has placed in his own path before 
he can proceed here. Rule absolute. 

[This case, reported as above in 9 N . B. R. 508, 
was a state decision in the district court, county 
of Philadelphia. See 31 Leg. Int. 15G.] 
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DINSMORE V. MARONEY. 

[4 Blatchf. 416; ^ 4 Wkly. Law Gaz. 283.] 

Circuit Court, S. D. New York. Dec. 15, 1859. 

Taking Deposition's — "Waiveh of Notice— No- 

TAUi" — CeKTIFIOATE. 

1. Where the requirements of section 30 of 
the judiciary act of September 24, 1789 (1 Stat. 
88), in regard to giving previous notice of tlie 
taking of a deposition de bene esse, are not 
complied with, if a notice is in fact served, and 
the adverse party appears by counsel and cros.s- 
examines the witness, the deposition is admis- 
sible in evidence. 

[Cited in Re Thomas, 35 Fed. 823.] 

2. A deposition under section 30 of tlie said 
act of September 24, 1789, may, under the pro- 
visions of the act of July 29, 1854 (10 Stat. 
315), be taken before a notary public. 

3. "Where the certificate of the notary states 
the existence of facts which, under the act of 
1789, make it unnecessary to give any notice, it 
is not necessary that the certificate of the 
notary should state that those facts were the 
reason why no notice was given. 



* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permissiou.J 
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4. The certificate and seal of the notary are 
sufficient proof of his authority to act as such. 

[5. Cited in Dinsmore v. Philadelphia & R. K. 
Co., Case No. 3,921, to the point that corpora- 
tions may sue and be sued as citizens.] 

This was au action of trover [by William 
B. Dinsmore, president of the Adams Express 
Company, against Nathan J. JMaroney]. At 
the trial, before INGERSOLL, Distiiet Judge, 
and a jm-y, the plaintifE offered in evidence 
the deposition of one Moses, talsen de bene 
esse, under section 30 of the judiciary act of 
September 24, 1789 (1 Stat 88). The defend- 
ant objected to the admissibility of the depo- 
sition, on the ground that the requirements of 
the act, in regard to giving previous notice of 
the taking of the deposition, had not been 
complied with. But, it appearing that a no- 
tice had in fact been served, and that counsel 
for the defendant had attended and cross-ex- 
amined the witness, the court overruled the 
objection, and admitted the deposition in evi- 
dence. The plaintiff also offered in evidence 
the deposition of one Agnew, taken de bene 
esse, under said act, but before a notary pub- 
lic, and claimed that, by virtue of the provi- 
sions of the act of July 29, 1854 (10 Stat 315), 
a notary public was authorized to take a dep- 
osition de bene esse under the act of 1789. 
The defendant objected to the admissibility 
of the deposition, because it could not be law- 
fully' taken before a notary public, and be- 
cause there was no evidence of the official 
chai-acter of that officer, except his own cer- 
tificate and seal, and because, it not appear- 
ing, by the notary's certificate, that any no- 
tice was given of the taking of the deposition, 
the certificate of the notary did not state the 
reason why no notice was given. The coiu't 
held, tliat the act of July 29, 1854, authorized 
the taking of the deposition, before a notai-y 
public; that as the certificate of the notary 
stated the existence of facts which, under the 
act of 1789, made it mmecessary to give any 
notice, it was not necessary that the certifi- 
cate of the notary should state that those 
facts were the reason why no notice was 
given; and that the certificate and seal of the 
notary were sufficient proof of his authority 
to act as such. The deposition was, there- 
fore, admitted in evidence. 

Ghai'les 0' Conor, Francis B. Cutting, Sam- 
uel Blatchford, and Clarence A. Seward, for 
plaintiffs. 

John ^^ . Ashmead and Philip J. Joachims- 
sen, for defendant 



Case T3"o. 3,9S0a. 

DINS:VIORE V. NASHVILLE. ETC.. R. CO. 
[See 2 Fed. 465.] 



DINSilORB (PETTINGILL v.). See Case- 
No. 11,045. 



Case 1^0. S,9S1. 

DINSMORE v. PHILADELPHIA & B. K. 

CO. 

[32 Leff. Int 388; 11 Phila. 483; 1 Law & Eq. 
Rep. 351; 3 Cent Law J. 157; 2 Wkly. Notes 
Cas. 275; 1 La. Law J. 108; 7 Am. Law Rev. 
7G5; 23 Pittsb. Leg. J. 112.] ^ 

Circuit Court, E. D. Pennsylvania. Oct 25, 

1875. 

Federal Jukisdiction — Citizenship op Cokpo- 
KATiONS — Defective Averment. 

The averment that the complainant is "a joint 

stock association * * * formed in the state 

of New York * * * under the laws of the 

state of New York," neither imports that it is a 

corporation created by another state, nor that 

its members are citizens of another state; the 

bill is therefore dismissed by the United States 

circuit court for want of jurisdiction. 

[Criticised in JIaltz v. American Exp. Co., 

Case No. 9,002. Cited in Imperial Refining 

Co. V. Wyman, 38 Fed. 579; Sanford v. 

Gregg, 58 Fed. G23.] 

[This was a suit in equity by William B. 
Dinsmore, president of the Adams Express 
Company, and the Express Company against 
the Philadelphia and Reading Railroad Com- 
pany. On demurrer to the bill.] 

George L. Crawford and B. H. Brewster, 
for complainants, 
James E. Gowen, for respondent 

SIcKENNAN, Cii-cuit Judge. This suit is 
brought in the name of William B. Dinsmore, 
president of the Adams Express Company, 
and the Adams Express Company, which the 
bill, as amended, avers "ai-e a joint stock as- 
sociation, composed of more tlian seven 
shareholders, formed July 1, 1854, in the 
state of New York, by certain written arti- 
cles, a copy whereof is hereto annexed, mark- 
ed *A,' and then duly executed by the parties 
thereto, under the laws of the state of New 
York, and having the legal entity, powers 
und immunities in said laws provided." 
The defendant challenges the jurisdiction of 
the com-t, and has demurred to the bill on 
the gi-ound that "it neither avers that the 
joint stock company or association, styled 
therein 'The Adams Express Company,' was, 
at the date of the filing of said bill, a cor- 
poration, nor that the members thereof were 
citizens of the state of New York, or of some 
other state than Pennsylvania." 

T^Tiether a corporation, expressly created 
by the laws of a state, could be ti*eated as 
a citizen of the state, by which it was char- 
tered, within the meaning of the constitution 
and the 11th section of the judiciary act [1 
Stat 78], so that it might sue or be sued in 
a federal com-t, has been the subject of fre- 
quent and earnest contention in the supreme 
com't In the earlier cases, jurisdiction of a 
suit brought by a corporation, was denied, 
unless it was averred in the pleadings, not 



* [Reported from 32 Leg. Int 388, by per- 
mission. 1 Law & Eq. Rep. 351, 7 Am. Law 
Rev. 705 and 23 Pittsb. Leg. J. 112, contain 
only partial reports.] 
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only that the litigant was a corporation cre- 
ated by a laAV of a state, and located and 
established within it, but also that its mem- 
bers were citizens of such state. Bank of U. 
S. V. Deveaux, 5 Cranch [9 TJ. S.] 61. In 
more recent cases, it has been determined 
tliat no express averment need be made of 
the citizenship of the members of a corpora- 
tion suitor, but that they shall be conclusively 
presumed to be citizens of the state by the 
laws of which the corporation is averred to 
have been created, and in which it is located. 
Louisville R. Co. v. Letson, 2 How. [43 U. 
S.] 497; Marshall v. Baltimore & O. R. Co., 
IG How. [57 U. S.] 314; Covington Draw- 
bridge Co. V. Shepherd, 20 How. [61 TJ. S.] 
233; Ohio & IM. R. Co. v. Wheeler, 1 Blade 
[CO U. S.] 207; Paul v. Virginia, 8 Wall. [75 
U. S.] 1G8. But to warrant this presumption 
and so to give jm-isdiction to the court, it- 
has, in these cases been deemed essential to 
aver that the corporate body suing as such 
was distinctively a corporation, so created by 
law. This precision of averment was ex- 
pressly required in Pennsylvania v. Quicksil- 
^■er Min. Co., 10 Wall. [77 U. S.] 553, where 
the declaration described the defendant as 
"a body politic in the law of, and doing busi- 
ness in, the state of California;" and the 
com-t say: "And tlie question in this case is, 
whether it is sufficiently disclosed in the dec- 
laration that this suit is brought against a 
citizen of California; and this turns upon an- 
other question, and that is, whether the aver- 
ment there imports that the defendant is a 
corporation created by the laws of that state; 
for, unless it is, it does not partake of the 
chai'acter of a citizen within the meaning of 
the cases on that subject," and the averment 
was held to be insufficient. It is ti'ue that 
Liverpool Ins. Co. v. Massachusetts, 10 Wall. 
[77 U. S.] 566, may be regarded as advancing 
beyond the line of preceding decisions in ref- 
erence to the kind of association which may 
be treated as a body politic. But the only 
contested question in the case was, whether 
the plaintiff in error, an association formed 
in England under a deed of settlement, and 
endowed by several acts of parliament with 
various corporate faculties, was a foreign 
corporation, and so subject to a tax imposed 
upon its business by a law of the state of 
Massachusetts. The com-t, regarding it as 
endowed by law with all the essential facul- 
ties of a corporation, hold that it must be 
ti-eated as such within the meaning of the 
]\rassachusetts statute, notwithstanding a 
provision in the acts of parliament conferring 
special powers upon it, that they shall not 
be construed to incorporate it. But the suit 
was brought in a state com-t, and it was ad- 
mitted tliat all the members of the company 
wore citizens of Great Britain and New York, 
and there was no question in the case touch- 
ing the sutliciency of any jiu-isdictional aver- 
ment in the pleadings. The logical sequence 
of the decision, perhaps, is, that a joint stock 
association, upon which the laws of a state 
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have impressed the essential character of 
a corporation, may sue and be sued, as such, 
in the federal courts, but it does not change 
the rule, established by a long series of deci- 
sions, requiring proper averments in the 
pleadings to show the jm-isdiction of the 
com-t Now it must be manifest in some 
form that the members of the association,- 
in whose behalf the suit is brought, are 
citizens of another state than the state of 
Pennsylvania. There is no express aver- 
ment in the bill to this effect. Can it be pre- 
sumed from the averment that the associa- 
tion suing was "formed in the state of New 
York, by certain written articles, duly exe- 
cuted by the parties thereto, under the laws 
of the state of New York, and having the 
legal entity, powers and immtmities in said 
laws provided"? There is certainly no au- 
thoritative warrant for such a presumption. 
Observing the rule established by all the 
cases, this presumption could result only 
from the corporate character of the litigant, 
indicated by appropriate averments, or 
shown to be its distinctive condition by a 
public law of a state, which the court is 
bound to notice. The fundamental reason of 
the rule is, that the creation of a body politic 
by the law of a state fixes its habitancy ex- 
clusively in that state, and that, as it can 
have no exterior existence or recognition ex- 
cept by mere comity, the real parties to the 
controversy— its stockholders, described un- 
der their collective name— may, for purposes 
of jm-isdiction, be presumed to have the same 
residence. The original organization of a 
voluntary association in the state of New 
York and this is all that the averment im- 
ports—which prescribes and defines its own 
powers, manifestly to be exercised in other 
states as well as in it, does not denote tliat 
state as its permanent and exclusive dom- 
icil. Nor is the averment helped by any 
public law of the state of New York to which 
om- attention has been called. There does 
not appear to be any statute authorizing or 
providing for the creation and organization 
of such associations, while there are several 
which confer upon joint stock associations 
some of the faculties of a corporation. But 
from all that does appear, the association 
complainant is a mere collective body, so con- 
stituted by articles framed and adopted by 
the persons who compose it, and of which the 
public have not necessarily any knowledge 
whatever. For us to treat such a body as 
a judicial person, an averment of whose ex- 
istence, and of the place of its original forma- 
tion, however full, would fm-nish the basis 
of a conclusive presumption as to the citi- 
zenship of its constituent members, would 
carry us beyond the point which any decision 
of tlie supreme com-t has yet reached. We 
ought not, however, to be forgetful that that 
com-t. in considering this jurisdictional ques- 
tion, and while following its own previous 
decisions on the mere gi-ound of authority, 
have expressed regret that these decisions 
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were made, and have declared that the line 
which they establish ought not to be over- 
■stepped. Lotiisville JR.. Co. v. Letson, 2 How. 
£43 U. S.] 5o5. Thns admonished, we ought 
not to take the advance step which we would 
be reciuu'ed to take to uphold the sufficiency 
•of this averment to giye tnis com't Jurisdic- 
tion of the bill, but await the guidance of 
the tribunal whose rightful province it is to 
pi'escribe a new rule for our government. 
The demurrer must, therefore, be sustained 
for the first cause assigned in it, and the bill 
■of complaint be dismissed. 



DINSMORB v. PHILADELPHIA, ETC., R. 
CO. See Case No. 2,33L 

DINSMORE (WOODWARD v.). See Case 
No. 18,003. 

I>INWIDDIB (BASS v.). See Case No. 1,092. 

DIRECTORS OP CITY SCHOOLS (BER- 
TONNBAU v.). See Case No. 1,361. 



Case Wo. 3,9S2. 

The DISCO. 

[2 Sawy. 474; ^ 6 Chi. Leg. News, 102.] 

District Court, D. Oregon. Nov. 15, 1S73. 

Snippijro AiiTicLEs — Ambiguity. 

1. Articles describing a voyage from England 
to the United States and back, hdd not to in- 
<;lude ports on the Pacific coast. 

2. Ambiguity in shipping articles ought to be 
resolved in favor of seaman, it being the duty 
•of the master or owner to havq such contracts 
■couched in plain language. 

DEADT, District Judge. This suit is 
brought by Frederick Small and seven oth- 
■ers, against the British bark Disco, to re- 
■cover a balance of wages alleged to be due 
them. It is admitted that the libellants are 
American citizens, and that they shipped 
■on the Disco at Cardiff, Wales, in March, 
1873, for the monthly wages of £3. That 
the bark sailed to Montevideo with a cargo 
•of coals, and thence to Portland, Oregon, 
where she arrived October 31. The libel- 
lants allege that the master, in bringing 
them around Cape Horn, departed from the 
voyage agreed upon and described in the 
shipping articles, and therefore they are en- 
titled to their discharge and wages. 

The decision of the question at issue turns 
upon the construction to be given to the ship- 
ping articles. They describe the voyage as 
follows: "From the port of Cardiff, Wales, 
to any ports and places in the United States 
and British and foreign West Indies, and 
-east side of South America and Gulf of Mex- 
ico, and back to a final port of discharge in 
the United Kingdom of Great Britain and 
British provinces. Term not to exceed 
twelve calendar months." 

Subsequently the words "twelve calendar 

^[Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



months" were crossed out with scarlet-col- 
ored ink, and the words "two years and west 
coast of North or South America, and back 
to United Kingdom or continent of Europe," 
written thereafter in the same ink. This 
clause, if valid, justifies the voyage to Port- 
land. But under section 163 of the shipping 
act of 17 & 18 Vict it is void. That section 
provides: "That every erasure, interlinea- 
tion or alteration in any such agreement 
(shipping articles) with seamen, « * * 
shall be wholly inoperative, unless proved 
to have been made with the consent of all 
the persons interested in such erasure, inter- 
lineation or alteration, by the written attes- 
tation of some shipping master, justice, offi- 
cer of customs," etc. 

There is no attestation upon these articles 
by any one upon this subject. The altera- 
tion stands unexplained, and, in the lan- 
guage of the act, is wholly inoperative. Do 
the articles, without the addition of these 
words, justify the voyage? For the libel- 
lants it is maintained that they do not, 
when fairly construed, while the contrary 
is urged on behalf of the claimant. Literal- 
ly the voyage to Portland, Oregon, is with- 
in the language of the articles. This port is 
aplace within the United States. But I do not 
think that an agreement made in England to 
make a voyage to the United States would, 
ordinarily, be understood as including a voy- 
age around Cape Horn to the ports of the 
United States on the Pacific coast Two cir- 
cumstances tend strongly to show that such 
was the light in M^hich these articles were 
understood by the parties to them, when en- 
tered into, at Cardiff, Wales. All the places 
mentioned, except the United States, lie 
wholly on the east side of the American con- 
tinent If it was understood that the vessel 
might make a voyage to San Francisco or 
Portland, as ports within the United States, 
why take the trouble to mention the east 
coast of South Amerita, and thereby ex- 
clude the west coast of that country, when 
both coasts would lie in the line of a voy- 
age to any port in the United States on the 
Pacific coast? 

Whoever made this alteration in the arti- 
cles is properly presumed to represent the 
owners. They have been in the custody of 
the ship. Now the very making of the al- 
teration admits that the articles were insuffi- 
cient to warrant the taking of the crew on a 
voyage to a port in the United States on the 
Pacific coast Had it been otherwise, there^ 
was no necessity for making the alteration.' 
The vessel was up for Montevideo when 
the crew shipped, and taking all the cir- 
cumstances into consideration, I am well 
satisfied that the agreement was understood 
to limit the voyage of the ship to the eastern 
coast of the continent of America. See Tho 
Ada [Case No. 38]. 

Shipmasters and owners have ample 
means and facilities for putting their con- 
tracts with seamen in plain language; and 
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so tlie law of totli Great Britain and Ameri- 
ca intends and requires. If, tliroiigli negli- 
gence or design, they fail to do so, and al- 
low or procure articles to be signed wliicli 
are indefinite or ambiguous upon a matter 
of so much importance to the seamen, as 
the difference between a voyage across the 
Atlantic and around Cape Horn in the dead 
of an Antarctic winter, this court will re- 
solve the matter in favor of the seamen and 
against the party in fault 

An order will be entered referring the case 
to a commissioner to hear the evidence, and 
state an account between the libellants and 
the vessel. 



DISPATCH, The {KIMBALL v.). See Case 
Ko. 7,773. 



Case No. 3,923. 

ALL THE DISTILLED SPIRITS. ETC., 

FOUND AT THE DISTILLERY OP 

ENGLAND & EVANS. 

[2 Ben. 4SG; * Am. Law T. Rep. U. S. Cts. 103; 
8 Int. Rev. Ree. 81; 15 Pittsb. Leg. J. 605.] 

District Court, S. D. New York. July, 186S. 

INTEUNAL RCVKNI-E — FOEPEITUllE— MoHTGAGOK 
AXn JIOKTGAGEE. 

1. Where property was seized as forfeited for 
an alleged violation of the internal revenue law 
[13 Stat. 223], and, in the suit brought to en- 
force the forfeiture, a motion had been made 
to i)ond the property, which had been denied, 
and thereupon a mortgagee intervened, and 
made an application on his own behalf to bond 
the property: Held, that the mortgagee stood in 
no better x^osition, in relation to the alleged for- 
feiture, than the mortgagor. 

[Cited in XT. S. v. Two Horses, Case No. 16,- 
578; Heidritter v. Elizabeth Oilcloth Co., 6 
Fed. 141.] 

2. That it was the thing itself which was for- 
feited by the statute in question, and not the 
right, title, and interest of the mortgagor. That 
the motion must, therefore, be denied. 

[Cited in U. S. v. Two Horses, Case No. 16,- 
578; Heidritter v. Elizabeth Oilcloth Co., 6 
Fed. 141.] 

This was a motion made by Archer & 
Brother, as claimants, to bo allowed to bond 
certain property in the custody of the mar- 
shal under the process in this case. The 
property was under seizure for alleged viola- 
tions of the internal revenue laws of the 
United States. Archer & Brother had in- 
tervened and filed a claim and answer, 
claiming, as mortgagees, the possession of a 
part of the property so seized. Their claim 
was founded on a chattel mortgage, exe- 
•cuted to them, November 20th, 1866, to se- 
cure a debt x^reviously contracted, and con- 
ditioned for the payment thereof in four 
months from that date. The seizure was 
made February 3d, 1808, for a forfeiture 
incurred subsequently to the giving of the 
mortgage. The information was filed Feb- 
ruary 6th, 1808. A motion had been pre- 
viously made, on the part of the mortgagors. 



^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



or parties holding under them, as claimants 
in the case, to bond the same property, which 
motion was denied by the court 

D. McMahon, for the motion. 

E. Allen, Asst. Dist. Atty., in opposition. 

BLATCHFORD, District Judge. The 
ground on which the present motion is urged 
is, that, as the mortgage to Archer & Broth- 
er was made in good faith, as security for a 
debt incurred for merchandise sold to the 
mortgagoi'S by the mortgagees before the 
forfeiture was incurred, and as there is no 
collusion between the mortgagees and the 
parties concerned in the acts out of which 
the forfeiture arose, and as the mortgagees 
did not participate in such acts, the lien of 
the mortgage is superior to the claim of the 
United States under the forfeiture, and the 
latter cannot override the former. It is in- 
sisted that nothing more is forfeited to the 
United States than tlie right of property of 
the offender who violates the law, in the 
property mortgaged, and that the United 
States take the property subject to the lien 
of the mortgage. I cannot assent to this 
view. By the various sections of the in- 
ternal revenue act that are counted on in 
the information, it is the offending thing 
that is forfeited, the entire right of property 
of all the world in the thing is cut off, the 
proceeding is in rem, and it is not the right 
of property therein of the mortgagor, any 
more than the right of the mortgagee, that 
is cut off. The tiling is the offender, and 
the mortgagee, by suffering the thing to be in 
such a position that the offence can be com- 
mitted in respect of it, is just as much, in a 
legal sense, a participant in the offence, so- 
far as the thing is concerned, as the mort- 
gagor, who actively uses the thing to com- 
mit the offence. 

The mortgagees in this case stand, there- 
fore, in the same position as the mortgagors,, 
and as those who hold under the mortgagors, 
so far as this motion is concerned. Nothing 
is shown to vary the facts on which the- 
court denied the previous motion to bond> 
The present motion is, therefore, denied. 



DISTILLED SPIRITS (UNITED STATES 
v.). See Case No. 14,959. 

DISTILLERY (UNITED STATES v.). See 
Case No. 14,960. 

DISTILLERY, ETC., OF J. C. McCOY 
(UNITED STATES v.). See Case No. 14,- 
964. 

DISTILLERY AT PETERSBURG (UNITED 
STATES v.). See Case No. 14,961. 

DISTILLERY AT SPRING VALLEY (UNIT-^ 
ED STATES v.). See Cases Nos. 14,962 
and 14,963. 

DISTILLERY IN WEST FRONT STREET 
(UNITED STATES v.). See Case No. 14,- 
965. 

DISTILLERY NO. 28 (UNITED STATES, 
v.). See Case No. 14,966. 
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Case No. 3,934. 

Case of DISTRICT ATTORNEY OF UNIT- 
ED STATES. 

[25 Legr. Int. 348; 7 Am. Law Reg. (N. S.) 
786; 8 Int. Rev. Rec. 137-145; 3 Am. Law 
Rev. 387.] ^ 

District Court, E. D. Pennsylvania. Oct. 8, 
1SG8. 

Officbks of the Uxit!;d States — Appointment 
IN Recess of Senate— Tenuke op Office Act. 

1. The term for which the incumbent of an 
office, whose duration was limited by law, had 
been appointed by the president with the con- 
currence of the senate, expired when the senate 
was in session. No appointment in which the 
senate concurred was made at that session, and 
the president, in the ensuing recess, appointed 
another person to the office by a commission to 
expire at the end of the next session of the 
senate. 

[Cited in Re Marshalship for Southern Dists. 
of Alabama, 20 Fed. 382.] 

2. It seems that the former incumbent's term 
was not extended by the tenure of office act of 
March 2, 1867 [14 Stat. 430]; and that the sub- 
sequent appointment could not constitutionally 
take effect, the vacancy not having happened 
during a recess of the senate. 

[Proceedings upon the question of incum- 
bency of the office of attorney for the United 
States in the eastern district of Pennsylva- 
nia.]' The question depended principally up- 
on the effect of two clauses of the constitu- 
tion. One of them provides that the presi- 
dent shall nominate, and, by and with the 
advice and consent of the senate, shall ap- 
point all officers whose appointments are not 
otherwise provided for in the constitution, 
and which shall be established by law. The 
other clause provides that the president shall 
have power to fill up all vacancies that may 
happen dm-ing the recess of the senate, by 
^cranting commissions which shall expire at 
the end of their next session. The 1st sec- 
tion of the act of congi-ess of the 2d of March, 
1SG7, known as the "Tenm-e of Office Act," 
is in the words— "Bvpry person holding any 
civil office to which he has been appointed 
by and with the advice and consent of the 
senate, and every person who shall hereafter 
be appointed to any such office and shall be- 
come duly qualified to act therein, is, and 
shall be, entitled, to hold such office until 
a successor shall have been in like manner 
appointed and duly qualified, except as here- 
in otherwise provided." The provision of 
the section which follows applies only to the 
heads of the executive depai-tments of the 
government. The 2d section authorizes the 
president, dm-ing the senate's recess, to sus- 
pend for reasons and upon evidence to be re- 
ported by him to the senate, within tw^enty 
days after the commencement of their next 
session, all officers except judges of the courts 
of the United States; and to designate a 
suitable person to perform, temporarily, the 

* IReprinted from 25 Leg. Int. 348, by permis- 
sion. 3 Am. Law Rev. 387, contains only a 
condensed report.] 

= [From 7 Am. Law Reg. (N. S.) 786.] 



duties of any such office: until the senate's 
next meeting, and their action upon tlie case; 
but does not autliorize the removal of the 
former incimibent, unless the senate concur 
in the suspension and removal. The 3d sec- 
tion enacts — "That the president shall have 
power to fill all vacancies which may happen 
dui'ing the recess of the senate, by reason of 
death or resignation, by granting commis- 
sions which shall expire at the end of their 
next session thereafter. And if no appoint- 
ment by and with the advice and consent of 
the senate shall be made to such office so 
vacant or temporarily filled as aforesaid, dur- 
ing such next session of the senate, such of- 
fice shall remain in abeyance Avithout any 
salary, fees, or emoluments attached thereto 
until the same shall be filled by appointment 
thereto by and with the advice and consent 
of the senate; and, during such time, all the 
powers and duties belonging to such office 
shall be exercised by such other officer as 
may by law exercise such powers and duties 
in case of a vacancy in such office," The 
words of tlie 4th section are— "That nothing 
in this act contained shall be construed to 
extend the term of any office, the diuration 
of which is limited by law." 

The office of attorney for the United States 
was established in every judicial district by 
the judiciary act of 24th September, 1789 [1 
Stat 73]. By the act of loth May, 1820 [3 
Stat 582], the dm-ation of the term of the 
office was limited to fom' years. By an act 
of 2d August, 1861 [12 Stat 285], the attor- 
ney-general was charged with the general 
superintendence and direction of the attor- 
neys and marshals of all the districts, as to 
the manner of discharging their respective 
duties; and they were required to report to 
him an account of their official proceedings, 
&c., as he might direct. By the same act 
the attorney-general was empowered, when- 
ever in his opinion the public interest might 
require it, to employ and retain, in the name 
of the United States, such attorneys and 
counsellors at law as he might think neces- 
sary to assist the district attorneys in the 
discharge of their duties. Before the ten- 
ure of office act Charles Gilpin, Esq., was, 
dm-ing a session of the senate, appointed to 
the office of attorney for the United States 
in this district by the president, with the ad- 
vice and consent of the senate, for a term 
of fom' years, which expu'ed when the sen- 
ate was in session, on 15th March, 1868. For 
more than five months after this expiration 
of Mr. Gilpin's term he acted constantly, in 
and out of court, as the incumbent of the 
office, and was constantly recognised as such 
incumbent in correspondence and in other 
modes l)y the attorney-general and the offi- 
cers of other executive departments of the 
government On 20th April, 1868, however, 
the president, during the same session in 
which !Mr. Gilpin's term of office expired, had 
nominated John P. O'Neill, Esq., to the of- 
fice. On the 27th July, 1868, the senate ad- 
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journed without having acted upon this nom- 
ination. [This adjom-nment was under a 
joint resolution, of 22d July, that the presi- 
dent of tlie senate and speaker of the house 
of representatives should, on the 27th of 
tliat month, at noon, adjourn their respect- 
ive houses until 21st September, and on that 
day, unless it should he then otherwise or- 
dered by the two houses, should fm-ther 
-adjourn their respective houses until the 
first Monday of December.] = On Saturday, 
22d Au^st, 1SG8, in the recess of tlie senate 
the president appointed Mr. O'Neill to the 
office by a commission to expire at the end 
of the next session of the senate. On Mon- 
day, 24th August, 1868, Mr. O'Neill saw the 
judge at chambers. He was desirous that 
the judge should administer the oath of of- 
fice to him, and that it should be filed in the 
clerk's office of this court Mr. Gilpin was 
not present, the state of his health not ad- 
mitting of his absence from his own house. 
But he sent a message that he did not recog- 
nise any right in Mr. O'Neill to the office. 
The judge doubted whether either of the gen- 
tlemen was a rightful incumbent. The judge 
said that he would not then administer the 
oath to ]Mr. O'Neill, or permit the filing of 
it in the clerk's office, because to do so might 
seem to prejudge the question of incumbency, 
and might perhaps have a tendency to make 
Mr. O'Neill the apparent incumbent of the 
office in fact whether he were such of right 
or not The judge suggested that the oath 
could be as well taken before any other mag- 
isti'ate qualified to administer it, and that 
it might, with equal effect, be filed in the 
office of the law department, at Washington. 
It was accordingly filed tliere, having been 
taken before a commissioner. 

The court was in session from 1st to 24tli 
of September, and on every succeeding day. 
On Monday, 21st September, 1868, the senate 
sat and adjourned. In the meantime, Mr. 
O'Neill had not been in court; and the busi- 
ness of the United States in court had been 
transacted by Mr. Gilpin, or by Mr. Valen- 
tine who had been previously retained by 
the attorney general to assist in the dis- 
charge of the duties of tlie office. For sev- 
eral days, comprising the latter part of this 
period, the state of Mr. Gilpin's health had 
been such as to confine him to his house, and 
the business had been transacted by Mr. 
Valentine- On Saturday, 19th of Septem- 
ber, Mr. Gilpin received from the attorney 
general a written direction to transfer the 
business of the office to air. O'Neill. On tlie 
21st, 22d and 23d of September, lilr. Gilpin 
was confined to his house, and Mr. Valentine 
was in court transacting business of the 
United States which required attention. On 
the 24th neither of them was in court, Mr. 
Valentine having left Philadelphia to be ab- 
sent until the 28th. On the 24th a clerk in 
the office of the district attorney handed to 

= [From 7 Am. Law Reg. (N. g.) 786.] 



the clerk of the court a written order to is- 
sue process at the suit of the United States, 
subscribed with the name of Mr. Gilpin as 
the district attorney. The clerk of the court 
thereupon consulted the judge, who was in- 
formed of the instructions received by Mr. 
Gilpin on the 19th of September from the 
attorney general. The judge postponed the 
consideration of the question till the next 

that although he had 
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doubted Mr. O'Neill's right, he had also 
doubted whether Mr. Gilpin was a rightful 
incumbent; and that he doubted whether, 
independently of any question of right, Mr, 
Gilpin could any longer be considered as the 
incumbent in fact The judge added that as 
there might be temporary public inconveni- 
ence from uncertainty whether the govern- 
ment was regularly represented in its local 
court of ordinary criminal and fiscal juris- 
diction, he would not refuse to hear, at the 
request of either Mr. Gilpin or Mr. O'Neill, 
with due notice to the otlier, an argument 
upon the right of either of them to a provi- 
sional recognition of him as the incumbent 
of the office. How far such provisional rec- 
ognition of either might affect the legal ques- 
tion of incumbency in fact, the judge said 
that he did not know; but he said that cer- 
tainly such a provisional recognition could 
not affect the question of incumbency of 
right. This question of right to the office, 
he said, could not be thus decided collateral- 
ly and informally. 

The judge added that, although such an 
argument were not desired on either side of 
the question, yet, if he should, without hear- 
ing one, be able, upon reflection, to form an 
opinion favorable to either side, it would, 
he thought, be his duty to act upon such 
opinion till the question of right should be 
adjudicated. 

In the afternoon of the same day the 
judge, at chambers, was informed by tlie 
counsel of Mr. Gilpin, "that he was desirous 
of being heard upon the question asked by 
the clerk. The judge suggested the proprie- 
ty of giving notice to Mr. O'Neill or to his 
counsel. 

On 25th September, Mr. Brightly, counsel 
for Mr. Gilpin, and Mr. O'Neill and his coun- 
sel, Mr. Hirst, were in court. 

Jlr. Hirst produced a letter from the at- 
torney-general, dated 22d September, recog- 
nising Mr. O'Neill as the attorney for the 
United States in this district, and renewing 
the direction to him to proceed in the dis- 
charge of the duties of the office. 

The judge said tliat this letter having been 
written after the adjournment of the senate 
on 21st September, there appeared to be a 
question whether the meeting of the senate 
on that day was a session at the end of 
which Mr. O'Neill's commission, if otherwise 
valid, had expired. The adjournment and 
re-assembling of congress, were under a 
joint resolution, of 22d July last, that the 
president of the senate and speaker of the 
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house of representatives slaould, on the 27th 
of that month, at noon, adjourn their re- 
spective liouses until 21st September, and on 
that day, unless it should he then otlierwise 
ordered hy the two houses, until tlie first 
Monday in December. The only proceed- 
ings of congress on 21st September, consisted 
in an adjournment under a joint resolution 
that the president of the senate and speaker 
of the house of representatives adjourn their 
respective houses until noon on the 16th day 
of October, 1868, and that they then, unless 
otherwise ordered by the two houses, fur- 
ther adjourn their respective houses until 
the 10th day of November, 1S6S, at noon, 
and then, unless otherwise ordered by the 
two houses, they further adjourn tlieir re- 
spective houses until the first Monday of 
December, 1868, at noon. 

IMr. Hirst asked that the hearing upon Mr. 
Brightly's application should be postponed 
until Monday, 30th September, to give an 
opportunity for other counsel of Mr. O'Neill 
to be present. This was agreed to. 

On 30th September, the ease, having been 
partially argued, again stood over at the re- 
quest of counsel till 2d October, when the 
argument was closed. 

In consequence of these suggestions of the 
judge, there was, at the instance of Mr. Gil- 
pin's counsel, an argument on 30th Septem- 
ber and 2d October, by 

Mr. Brightly and George D. Budd, for Mr. 
Gilpin, and 
Jlr. Hirst, for Mr. O'Neill. 

OADWALADER, District Judge. The act 
of congress of 13th July, 1866 [14 ocat 92], 
prohibits the dismissal of any officer from 
the military or naval service in time of 
peace, except in pursuance or in commuta- 
tion of the sentence of a court-martial. The 
act of 2d March 1867, known as the "Tenure 
of Office Act," applies to civil offices whose 
tenure is not constitutionally defined, and to 
which appointments cannot be made, when 
the senate is in session, without the advice 
and consent of the senate. In what follows, 
the general word "offices" will be under- 
stood as designating such offices. Their 
tenure is defined by the act in such a man- 
ner as to prevent the removal of their in- 
cumbents by the president without the sen- 
ate's concurrence, and also to prevent va- 
cancies from occurring in a recess of the sen- 
ate, otherwise than by death or by resig- 
nation. To this intent the tenure is in gen- 
eral continued by the act until the senate's 
concurrence in the president's appointment 
of successors. Of two exceptions of certain 
classes of officers from the general enact- 
ments, one which is at the close of the 1st sec- 
tion has of late been much considered. It 
does not concern any present question. The 
other exception is in the enactment of the 4th 
section that nothing contained in the act 
shall be construed to extend the term of 
any office the duration of which is limited by 



law. A previous act of congress had lim- 
ited the duration of the term of the office in 
question to four years. Mr, Gilpin's term 
expired on 15th March last The office then 
became vacant^ if tlie words of the 4th sec- 
tion of the tenure of office act are to be un- 
derstood according to their unqualified* lit- 
eral import If this literal construction 
would, in any great measure, frustrate the 
general purposes of the act, any other in- 
terpretation comporting with the words and 
the motives of legislation, and with the con- 
stitution, would be preferable. But of the 
offices under the government at the date of 
the act, the greater number by far were held 
for an indefinite period. See the Tabular 
Analysis. Report of Impeachment of the 
President, I,, 548-554. The words of the 
4th section may therefore be understood and 
applied according to their simple and literal 
import, without frustrating, in any material 
degree, the general purposes of the act 

If another meaning, not so simple but 
more consistent with any apparent general 
motives of legislation, might be attributable 
to the words, it could not be reconciled in 
every respect, nor for all the purposes of this 
case, with constitutional definitions of the 
powers of congress. The general enact- 
ments of the 1st section expressly apply alike 
to offices held under appointments prior to 
the act, and to those held under subsequent 
appointments. As to the latter, there is no 
doubt of the power of congress to prolong 
conditionally or provisionally the tenure of 
an office like that in question beyond the ex- 
piration of any certain term in it formerly 
limited by statute. The prolongation might 
have been absolute, and there is no reason 
that it may not be contingent, qualified, or 
conditional. In any such case the original 
appointment of the future incumbent is for 
the prolonged period. By "future" incum- 
bent I mean of course one appointed after 
the enactment conditionally prolonging the 
tenure. But the present case of a person 
Avho at the time of the enactment was al- 
ready in office for a limited term, is dififer- 
ent. Congress can, it is true, abrogate of- 
fices established by legislation, and can 
abridge the term or tenure of an existing 
office like this. But the constitution does 
not confer any power on congress to extend 
an existing term in such an office in such 
a manner as to prolong absolutely or condi- 
tionally the tenure of a present incumbent 
This cannot be done otherwise than by a 
renomination or new appointment by the 
president, and concurrence of the senate, as 
to the additional period. If tlie constitu- 
tional power to do this by mere legislation 
did not exist, Mr. Gilpin's term or tenure 
cannot have been enlarged. I perceived 
from the first this difficulty in his case, but 
was not disposed to assume that any part of 
an enactment by congress was unconstitu- 
tional without hearing an argument of the 
question. In arguing it his counsel have 
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relied on the authority given bj-- the consti- 
tution to make all laws necessary and prop- 
er for carrying into execution the specified 
powers of congress, and all other powers 
vested by the constitution in the govern- 
ment, or in any of its departments or offi- 
cers. If the aid of this power of incidental 
legislation could be thus invoked without 
first establishing the existence of an appro- 
l)riate principal power, indefinite usurpation 
of authority by the legislative organ of the 
government would be promoted. Congress 
has no power thus indirectly to determine 
who shall be the incumbent of an office. 
Consequently Mr. Gilpin could not, under 
any interpretation of the act, be in office. 
The existence of this constitutional difficul- 
ty may assist in explaining the intent and 
purpose of the 4th section of the act. The 
difficulty did not indeed apply to future in- 
cumbents of offices whose terms are of lim- 
ited duration. But without looking outside 
of the act itself, we can see that political 
motives maj- have induced its framers to 
consider principally the case of present in- 
cumbents; and that if their tenure could not 
be prolonged, the distinction as to future 
incumbents may have been disregarded as 
comparatively unimportant. The unquali- 
fied exception of all offices held or to be held 
for limited terms may thus become intelligi- 
ble. Therefore, whether the constitutional 
power of congress, or the simple meaning of 
the act, is to be considered, Mr. Gilpin is not 
of light in office. Whatever may have been 
the state of the question of incumbency in 
fact until 19th September, when he received 
the attorney-general s letter of the previous 
day, the effect of this letter was to terminate 
the relations on which incumbency, inde- 
pendently of the question of right, depended. 
If this were otherwise doubtful, it would be 
necessary to consider essential peculiarities 
of the office which require the continuance 
of a relation of attorney or counsel to client. 
If unquestionable right in such an office 
might carry with it a constructive incumben- 
cy in fact where no adverse occupation of 
the office existed, or if actual occupation of 
it continuing under the assertion of a ques- 
tionable right could constitute incumbency 
in fact, it would not follow tliat there could, 
without right, be a merely constructive in- 
cumbency in fact. ! 

The questions upon which Mr. O'Neill's 
right depends are, 1. Whether the president 
can, during a recess of the senate, make a tem- 
porary appointment to fill a vacancy in office 
in a case in which tlie senate has been in ses- 
sion either when or since the vacancy first oc- 
cm'ved. 2. Whether there was a recess of 
the senate upon the adjournment of congress 
on 2Tth ,Tuly last. 3. Whether the subse- 
ipient meeting of the senate on 21st Septem- 
ber, was such a session that their adjourn- 
ment on the same day terminated a commls- j 
sion granted in tlie recess to expire at the end , 
of their next session. l 



In the statement of the first question the 
phrase "temporary appointment" has been 
used. There is no such expression in th(; 
provision of the constitution w^hich confers 
on the president power to fill up vacancies 
that may happen during the recess of the 
senate. This provision authorizes him to fill 
them by granting commissions which shall 
expire at the end of the senate's next session. 
Such appointments have, nevertheless, ordi- 
narily been designated as "temporary." The 
expression is borrowed fi-om the provision of 
the constitution, that if vacancies in tlie sen- 
ate happen, by resignation or otherwise, dur- 
ing the recess of the legislature of a state, 
the executive of such state may make tempo- 
rary appointments until the next meeting of 
her legislature which shall then fill such va- 
cancies. Here the context of the plirase "next 
meeting'' necessarily imports an extension of 
time in order that the vac4incies may be duly 
filled. For this reason, and in order to har- 
monize the provision with that empowering 
the president to fill vacancies happening dur- 
ing the recess of the senate, this phrase "next 
meeting'' has been uniformly understood by 
the senate, in determining the qualifications 
of its members, to be of equivalent import 
with "next session," and to include tlie whole 
session.^ There is thus a very close analogy 
between the two provisions of the constitu- 
tion; and the phrase "temporai*y appoint- 
ment'' may properly be understood as of like 
import in each. The phrase "permanent ap- 
pointment" has, by contrast, a meaning which 
cannot be misimderstood in its application to 
an appointment by the president, concurred in 
byjhe senate. 

The question will first be considered solely 
upon the effect of the provision of tlie consti- 
tution as to the power of the president. 
Those on the affirmative side contend that 
the provision must be understood as enabling 
him to grant a temporaiy commission when- 
ever there may happen to be a vacancy dm*- 
ing a recess of the senate, whether the senate 
was or was not in session when the vacancy 
occurred, or has or has not been since in ses- 
sion. The argument is that the words "may 
happen" upon whose effect the question de- 
pends, can be understood as meaning, not 
"happen to occur," but "happen to exist," and 
that this construction must be adopted be- 
cause the opposite one would be less con- 
formable to the reason, spirit and pui-pose of 
the constitution, which, according to the argu- 
ment, were only to prevent embarrassments 
of the government, and occasional dangers, 
fi'om the existence of vacancies in office when 
the senate might not be in session. The pub- 
lic inconvenience or danger to public Interests, 
from the continuance of a vacancy after a 
session of the senate, is quite as great as from 
the occuiTence of a vacancy dm-ing a recess. 
It is contended tliat tlie exigencies .of the gov- 

' The decision of General Smith's Case, in 
1800, to this effect, has been acted upon uni- 
formly in a great number of eases. 
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ornment required, therefore, a like remedy ot 
the evil in each case; and examples have 
"been adduced of cases in which it may be 
■"nearly or quite impossible" for the president 
to send in a nomination before the adjom-n- 
ment of the senate, or for the senate to act 
upon his nominations though made in season 
for their action. 

There are serioiis objections to so broad an 
■extension of the presidential power in ques- 
tion. Such an extension of it, if established, 
would enable the president to do indirectly, 
what tlie constitution does not allow him to 
'do directly. His appointments during re- 
cesses of the senate might be so made and 
renewed that they could not properly be 
called temporary. They might, moreover, be 
withdrawn from the consideration of the sen- 
ate. Thus he might, though the senate were 
in session when the vacancy first occurred, or 
had sat since it thus occmTCd, appoint, in the 
recess, an ofiicer who would be objectionahle 
to the senate if in session,— and might, in dis- 
regard or defiance of the senate, continue him 
in office indefinitely. This might be done by 
^successive appointments and re-appointments 
•of him at the commencement of every recess 
tmtil the end of the next ensuing session of 
the senate. There is nothing in the political 
-experience of our country to warrant her se- 
curity against such temporary appointments 
being thus made again and again with such 
results. The senate, where vacancies existed, 
would thus be unable to oppose any effectual 
•checlc to the president's power .of appoint- 
ment. To avoid the danger of impeachment 
"Of a president, the appearance of defiance of 
the senate might be avoided by not maMng 
nominations during the session, or abstaining 
in the recess from the re-appointment of re- 
jected persons, but substituting other ap- 
pohatees, who. If the senate were sitting, 
would be not less objectionable. This woidd 
be no visionary danger where the president 
;and a majority of the senate are of different 
political opinions. If it had been intended to 
give such an amplitude of power to the presi- 
'dent, his authority to fill vacancies in x>ffice 
would not have been limited to those hap- 
pening dui'ing a recess, nor limited to gi-ants 
•of commissions to expire at the end of the 
senate's next session. He would have been 
■expressly authorized, in every case of a va- 
•cancy existing during a recess, to grant com- 
missions to continue until a new appointment 
"by him with the advice and consent of the 
-senate. The general question has from time 
to time arisen, as will be seen hereafter, in 
•diffei-ent specific forms. In some of these 
■forms of it, the words of the constitution 
might, without straining them, be accommo- 
t dated to either an affinnative or a negative 
answei". But, in other forms of it, those per- 
-sons who, in argument, support the affirma- 
tive, must, in candor, admit that their con- 
struction is not conformable to either the lit- 
eral or the ordinary import of the words 
■■"may happen." If the pxirpose of the consti- 



tution had been demonstrable to confer, as 
the argument assumes, an unqualified execuj 
tive power to prevent at all times the continu- 
ance of any vacancies during recesses of 
the senate, the latitude of construction con- 
tended for might be less objectionable, though 
there is always great political danger from 
enlarged constructions of the constitution up- 
on such reasons. The danger from them may 
be unseen until too late to avoid it. But was 
the pm*pose of the constitutional provision 
thus imlimited? According to Judge Story 
(Const § 1351), the purpose was, "that the 
president should be authorized to malce tem- 
porary apoptntments dm-ing the recess, which 
should expire when the senate should have 
had an opportunity to act on the subject." 
According to the construction contended for, 
it is, on the contrary, unimportant whether 
the senate has had such an oppoiiimity to act 
or not The pm'pose attributed by Judge 
Story is thus disregarded in the argument on 
the affirmative side of the question. Before 
the adoption of the constitution, opinions dif- 
fered, as they now may differ in the abstract, 
whether the president's power of making ap- 
pointments to office, ought to be unchecked. 
In the opinion of some persons, he should 
have had the whole power without restraint 
or qualification. Others were appalled with 
various reasonable apprehens'ons of enormous 
and frightful dangers from uncontrolled pow- 
er of appointment in a single magisti*ate. 
The reasons m'ged on the latter side prevailed. 
The constitution has, accordingly, opposed 
in the senate a barrier against uncontrolled 
executive power of the president in this re- 
spect The constitutional policy ha-ving been 
established, it must be carried into effect 
without the influence of any abstract preju- 
dice in favor of the opposite political theory. 
Fundamental opposing reasons of constitu- 
tional policy outweigh the argument which 
has been urged in favor of adopting the lati- 
tudinarian construction. The occasional evils 
which might be avoirfed through such a con- 
stiiiction are more or less inseparable from 
any system of govei-nment of a free people. 
Under a complicated political system of mutu- 
ally counteracting checks, like the govern- 
ment of the United States, the continuance of 
our freedom could not be maintained without 
incessant caution to guard against both execu- 
tive and legislative enci-oachments. Either of 
them tends towards usurpations' of despotic 
power, and the tendency may be so gradual 
as to be almost imiierceptible. The dangers 
from siich encroachments would be more 
serious than from the occasional suspension 
or inefficiency of governmental functions 
through temporary vacancies in office. More 
serious evils may occur through inaction of 
the legislative department of the government 
A partial failmre of the necessary annual ap- 
propriations by congress has occurred more 
than once; and, but for the call of. an extra 
session, had once occurred on a large scale. 
Such a failure to legislate might suspend the 
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functions of the government. This, if it oc- 
curred, would not justify the executive in a 
violation of the constitutional provision that 
no money shall he paid out of the treasury 
without a legislative appropriation. Every 
extension of executive powers under any such 
emergency would, as I have said, be a step 
towards despotism; or, as may be added, 
might establish it at once. All evils to be 
apprehended from administrative inefficiency, 
are minor as compared with Inevitable or 
probable consequences .of the extension of 
legislative or executive power beyond the 
strict warrant of the constitution. It has 
been truly said that the dangers from exten- 
sion of executive, may be less than are to be 
apprehended from that of legislative, power, 
because the president may, but congress can- 
not, be impeached for wilful abuse of consti- 
tutional power, though, its limits be not ex- 
ceeded. But the suggestion, however true, 
affords no sufficient answer to the objection 
against latitude in construing constitutional 
gi'ants of executive power. If the general 
form of the present question were diilerent, 
if the literal import of the constitution were 
in favor of the extended power, the argument 
might indeed be a fair one against excluding 
a construction which would conform to the 
import. We have seen already that if the 
existence of the power in question were ad- 
mitted, it might be exercised most injuriously 
without any liability to impeachment But 
the suggestion of the liability to impeach- 
ment may be disposed of on more general 
grounds. If such a suggestion w^ere an an- 
swer to the objection against a constructive 
extension of the meaning of the constitution 
beyond the ordinary import of its words, the 
constitutional barriers against imdue expan- 
sions of executive power would soon be burst 
asunder. 

The constitution requires the president to 
take care tliat the laws be faithfully execut- 
ed. It has been truly said that his duty there- 
fore is to fill vacancies in office wherever the 
constitution confers on him the power to do 
so. This cannot imply that where the consti- 
tution does not expresslj'^ authorize him to fill 
vacancies, they can be temporarily filled by 
him under the provision of the constitution 
which requires him to take care that the 
laws be faithfully executed. There is no 
executive power conferred by the consti- 
tution which it would be more dangerous 
to enlarge through a loose construction 
upon suggested reasons of expediency, or 
of relative necessity. But this provision 
of the constitution has, if I am not mis- 
taken, been sometimes invoked to aid the 
constructive enlargement of the provision au- 
thorizing him to fill vacancies that may hap- 
pen during a recess of the senate. This can- 
not be a right vieAv of the question. In some 
cases in which offices are vacant, the exist- 
ence of the vacancies may render it impos- 
sible for the president to see to the exgcution 
of the laws. In such cases the laws cannot 



be executed while the vacancies continue. 
In other cases there may be no such impos- 
sibility, or the temporally impossibility may 
not be a total one. In the latter cases, he 
may temporarily see, as far as possible, to 
the execution of the laws. But he does not 
thereby temporarily fill tlie vacant offices. 
They continue vacant, though functions cor- 
responding more or less to their duties may 
thus be executed. This difference betweenfill- 
ing a vacancy in office, and seeing that the 
vacancj' occasions no failure in the execution 
of the laws, might be w^ell exemplified in the 
present case of the office of attorney of the 
United States for a judicial district. If the 
office is vacant the greater part of its busi- 
ness, if not the whole of it, may nevertheless 
be transacted. The gentleman whom the at- 
torney-general has employed under the act 
of 1861, as an attorney and counsellor, maj-- 
represent tlie United States in their suits 
and prosecutions, and may otherwise dis- 
charge the duties, in the performance or 
which he would have assisted the district 
attorney if no vacancy had occurred. Should 
the existence of a temporary vacancy in the 
principal office be established, the circuit 
judge may, under an act of 3d Llarch, 1S6S 
[12 Stat. T68I, temporarily fill the vacancy. 
His appointee will, under the constitution, 
be an officer of the court. If neither of these 
acts of 18G1 and 1863 had been passed, the 
president might, through the attorney-gen- 
eral, as the head of the law department of 
the government, have retained an attorney 
or counsellor, not so permanently as the act 
of 18G1 authorizes, but for the occasional pur- 
poses of the exigency. Such a lawyer's tem- 
porary representation of the United States- 
-. iu tlio legal business of the district would es- 
sentially differ from the temporary incum- 
bency of an office. He would not be an offi- 
cer of the United States. 

For the reasons which have been stated, 
my opinion upon the first question, if consid- 
ered as an open one, would be that the presi- 
dent cannot make the temporary appoint- 
ment in a recess, if the senate was in session 
when, or since, tlie vacancy first occurred^ 
and consequently that Mr. O'Neill is no more 
in office of right, than he would have been if 
commissioned by the president during a ses- 
sion of the senate without their advice and 
consent- 
It is said, however, that the question is not 
open. I believe that it hasneverbeen judicial- 
ly considered. But it is said that the existence 
of the power in question has been established 
by an administrative usage of fortj'-five 
years, during which appointments made in 
exercise of the power by successive presi- 
dents have been acquiesced in by the senate, 
and that this executive usage has, in this pe- 
riod, been founded on, or supported by, un- 
varying opinions of successive attorney-gen- 
erals. "Where an executive usage has been 
of long continuance, with constantly recur- 
ring opportunities for judicial contestation^ 
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and the parties wlio miglit have contested 
liave never complained, judicial tribunals 
may consider a truly doubtful question as to 
the constitutionality of tlie usage less open 
til forensic dispute than it would otherwise 
have been. The effect thus attributable to 
such a usage, may, in the absence of judicial 
contestation, be greater if legislative acqui- 
escence has been evinced or may be implied. 
Any remaining doubt may be removed, or 
lessened, if uniformly concurring opinions of 
experienced statesmen, and of learned law- 
yers, in accordance with such apolitical usage, 
can be traced from an early period, more es- 
pecially where such period was contempo- 
raneous, or almost so, with the adoption 
of the constitution. Where all such condi- 
tions have been aiiparently fulfilled, a con- 
clusion should not, however, be judicially 
reached upon such grounds alone, without 
caution. Have all or any and which of these 
conditions been fulfilled? In the outset of 
this inquiry it may be repeated that if the 
presidential power in question had been as- 
sumed and exercised with effect, where suffi- 
cient opportunities for judicial contestation 
were afforded, and no person had ever availed 
himself of any such opp^ortunity, the infer- 
ence of general acquiescence in the constitu- 
tionality of the asserted power might have 
been to some extent warranted. But there 
never was any such opportunity of contesta- 
tion. Indirect contestation was impossible 
(see [U. S. V. Guthrie] 17 How. [58 U. S.] 284) 
and the president's power of removal would 
have precluded ^^y direct contestation, if it 
had otlierwise been practicable when the at- 
torney-general was notacontestant Until the 
acts of 1866 and 1S67, which have been men- 
tioned, the power of congress to define ten- 
ures of office in such a manner as to pre- 
vent removals at the mere will of the presi- 
dent had scarcely ever been exercised, though 
the legislative power to do so as to all offices 
whose tenure is not constitutionally defined 
was never doubtful. The recently-created of- 
fice of comptroller of the currency was, I 
believe, tlie only one of which, at the dates 
of those acts, the incumbent was not remov- 
able by the president without any concur- 
rence of the senate, and without any state- 
ment of reasons.* The president's general 
power of arbitrary removal where the tenure 
had not been otherwise defined by the consti- 
tution or by act of congress, was beyond ques- 
tion established. See [Ex parte Hennen] 13 
Pet [38 U. S.] 259. Of this power the former 

J '■■■ 

* The acts of 1863 and 1864 made the comp- 
troller of the currency appointable by the presi- 
dent on the nomination of the secretary of the 
treasury, and by and with tlie advice and con- 
sent of the senate. The comptroller thus ap- 
pointed was, according to the act of 18G3, to 
hold the office for a certain term, unless sooner 
removed by the president by and with the ad- 
vice and consent of the senate, "and according 
to the act of 1864, to hold for such term unless 
sooner removed by the president upon reasons 
to be communicated by him to the senate. Two 
prior acts, no longer in force, one of them passed 
in 1789, organizing the government of the 
7FED.CAS. — 47 
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existence and validity are not impliedly ques- 
tioned by the acts of 1866 and 1867. The 
omission to litigate the question before the 
act of 18G7, therefore, warrants no just in- 
ference of acquiescence in the alleged admin- 
istrative usage. Even under this act judi- 
cial contestation may not readily occur. 

In approaching the inquiry whether, and 
how far, any of the other conditions have 
been fulfilled, it may be remarked that from 
the distinguished eminence of some of the at- 
torney-generals whose opinions will be men- 
tioned, judicial deference might almost be due 
to tlieir expositions of constitutional law, 
even where practical concurrence in them has 
not extended beyond the limits of executive 
administration. This may certainly be said 
of Mr. Taney, afterwards the venerated chief 
justice of the supreme court of the United 
States, and of Mr. Gushing, previously a 
judge of the supreme court of Massachusetts, 
whose opinions, while he was attorney-gen- 
eral, are, through the combination of doc- 
trinal with practical instruction which dis- 
tinguishes them, more useful perhaps than 
the writings of any publicist since Bynker- 
shoek. Of course, I do not mean to intimate 
that through deference to any such extra- 
judicial opinions, I should surrender the 
judgment which it is my duty to exercise. 
But my judgment cannot be uninfluenced by 
the deference most justly due to them. Ex- 
cept in one respect, however, opinions of at- 
torney-generals are, in themselves, of no 
more weight than those of as many private 
lawyers of equal abilities and acquirements. 
The exception, which may be an important 
one, is that the official opinions of attorney- 
generals may, for a long time, have been 
so uniformly acted upon by executive and 
legislative organs of the national government 
as to -have become the unquestioned founda- 
tion of a system of legislation, or of adminis- 
ti'ation. Sucli legislative and executive 
usages, when iiniformly acquiesced in, es- 
pecially where they have been open to judi- 
cial contestation, are, as 1 have already said, 
in themselves, more or less authoritative 
expositions of the true meaning and effect 
of the constitution. The opinion of a former 
law officer of the government, when it has 
been the foundation of such expositions, may 
be an important part of their legal history, 
and may therefore be cited in explanation Qf 
them, or even as having in itself, for this 
reason, a certain weight, perhaps, of author- 
ity. But tlie number of concurring official 



Northwestern Territory, and the other passed in 
1836, organizing the government of that part 
of this territory which afterwards became the 
state of "Wisconsin, were intended to execute 
the provision of the ordinance of 1787, that the 
tenure of judicial offices in the territory should 
be dm-ing good behavior. In the opinion of 
many persons, there was an honorary obligation 
of the constitutional government of the United 
States thus to execute this provision of the ordi- 
nance of the previous confederation. The judi- 
cial tenure in other territories of the United 
States has not been during good behavior. 
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opinions of attorney-generals on the same 
point adds very little to their "weight, he- 
canse, in the absence of judicial decision, 
these law officers of the government some- 
times attribute to the opinion of an official 
predecessor an eilect not much unlike that 
of an authoritative precedent. In one re- 
spect, indeed, the number of such official 
' opinions may even detract from their weight, 
because, if ttie same question has been re- 
peatedly stated anew, and renewals of the 
former opinions of attorney-generals upon it 
have been obtained from their successors, 
this may indicate that no settled adminis- 
trative usage had been understood to be es- 
tablished under the former opinions. 

In this connection I will state and explain 
what induced me to refer counsel, in the course 
of their arguments, to the opinions of com- 
mentators on the constitution who were ei- 
ther ignorant of these official opinions of the 
attorney-generals, or entertained opmions of 
a seeming opposite tendency. My purpose 
was to show that there had not been such a 
distinct prevalence of uniform opinions on 
the question as the counsel on one side had 
assumed. In his argument he had, as I 
thought, attributed an inherent force of au- 
thority to the official opinions which they 
<lid not possess. My reference to the com- 
mentators was intended merely as a sugges- 
tion that their opinions might be weighed in 
the opposing scale of his own balance. 
Among them was Judge Story, whose Com- 
meutaries have been cited occasionally, even 
by the supreme court, as elucidating ques- 
tions of constitutional law, and Mr. Sergeant, 
4ifterwards a judge of the supreme court of 
Pennsylvania, who was often followed by 
Judge Story, and was not less learned and 
wise than cautious and accm-ate. Such ref- 
erences, whether to commentators, however 
eminent, or to attorney-generals, however dis- 
tinguished, are outside of the ordinary 
proper line of ai-gument in a judicial ti-ibunah 
But they ar-e, when due caution is observed, 
not absolutely improper in excepted cases; 
and the present case, I think, is one. The 
<luestion arose in 1823, in the same form in 
which it is presented in this case. The of- 
ficial term of a navy agent at New York ex- 
pired when the senate was in session. Dur- 
ing the same session another pei'son was nom- 
inated by the president; but this appoint- 
^jjnent was not concm-red in by the senate. 
The vacancy continuing to exist in the recess 
of the senate, Mr. Wirt, then attorney-general, 
was of opinion that the president could fill 
the vacancy by a temporary appointment. 
Mr. Wirt thought that tlie pln-ase of the con- 
stitution "happen during the recess" might be 
iraderatood as meaning "happen to exist in a 
recess," whether the senate had or had not 
been in session when or since the vacancy 
first oecun-ed. He supported this opinion 
upon reasons of convenience to prevent va- 
cancies in office; and upon tliese reasons con- 
sidered his interpretation the most accordant 



with the spirit and purpose of the constitu- 
tion, though the opposite interpretation 
would, as he conceived, be the most accordant 
with the literal sense and natural import of 
the words. In the form of the question in 
which it was next presented to an attorney- 
general, the possible dangerous political con- 
sequences of an affirmative answer were, in 
part, discernible. This was in 1832. A va- 
cancy had occurred in a recess of the senate, 
by the expiration of the term of office of a 
register of the land office. During the same 
recess, a temporaiy appointment in his place 
had been made by a commission which was 
in force mitil the end of the next session of 
the senate. During this next session, the'per- 
son thus appointed had been nominated by 
the president for the permanent appoint- 
ment, and had been rejected by the senate. 
During tlie same session the same person had 
been nominated again. The latter nomina- 
tion had been laid by the senate on its table. 
The senate had adjourned without having 
fm-ther acted upon the case. The opinion of 
the attorney-geiiei-al, Mr. Taney, was asked 
by the president upon the question whether, 
during the recess of the senate, he could ap- 
point the same person, or any o]io else, to the 
office. ]Mr. T^xney 'was of opinion that the 
president could. 

In accommodating this opinion to tlie letter 
of the constitution, there was less difficult?- 
than in either of tlie two cases of the navy 
agents. The commission gi-anted in the re- 
cess did not expire imtil the end of the next 
session, during which, no appointment was 
concm-red in by the senate. The incumben- 
cy had thus continued until the commence- 
ment of the i"ecess. As tliere had not been 
any vacancy dm-ing the session, the new va- 
cancy mignt, even according to an almost lit- 
eral import of the constitution, be understood 
as occurring, if not happening in the recess. 
But the difficulty in the way of accommodat- 
ing such a construction to the spirit and pur- 
pose of the constitution was much gi-eater 
than in the case which had been considered 
by Mr. Wirt. This difficulty I have explain- 
ed. How the objection was overcome, with- 
out unduly slighting it, is not easily perceiv- 
able. The answer that the president might 
be impeached was the only one suggested. 
This answer is insufficient for the reasons 
which have been stated. The extent of the 
executive power to fill vacancies which these 
two opinions asserted does not appear to have 
been afterwards conceded. The previous 
tendency of jMr. Sergeant's views in an oppo- 
site direction will be mentioned hereafter. 
It may be remarked here that he published 
a revised edition of his ti-eatise on Constitu- 
tional liaw in 1830, seven years after the 
opinion of Mr. Wirt, without any adoption of 
IVIr. Wirt's views, and without any material 
alteration of his own former text on this 
point. Judge Story, in his Commentaries, 
published in 1833, a year after ilr. Taney's 
opinion, did not cite it, nor that of Mr. Wirt, 
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nor express any such opinion; but on the 
contrary followecl closely the text of Mv. Ser- 
jeant In the editions of Chancellor Kent's 
Commentaries prior to 1S41, when the opin- 
ions of the attorney-generals first appeared 
in print, he quoted the provision of the con- 
:stitution authorizing the president to fill va- 
cancies happening during the recess of the 
senate, but did not mention the point now in 
question in any form of the proposition. In 
subsequent editions the text is unchanged; 
but in a note he refei's to ISIr. Wirt's opinion 
without mentioning that of Mr. Taney, who 
was already chief justice. The opinion of 
Mr. Wirt was quoted by Chancellor Kent, 
but with a reserve which by no means indi- 
cates his adoption of it In 1S41 the ques- 
tion was referred aaew to the attorney-gen- 
ei:al, Mr. Legare, in the broad general form 
of a proposition whether tlie clause of the con- 
stitution authorizing the president to fill 
up ail vacancies that may happen dm'ing the 
recess of the senate, authorizes him to fill a 
vacancy so occiii'ring after a session of the 
senate shall have intervened. The attorney- 
general objected to considering the question 
in so absti'act a form; and restated the prop- 
osition so as to make it applicable in the case 
of a vacancy which had occm-red dmring a 
recess, and had been filled by a temporary 
4xppoiutnient, after which, the president, dur- 
ing a session of the senate, had made anoth- 
er nomination which was not acted upon by 
the senate; and so, tlie ofiice being vacant 
in the ensuing recess, the restated question 
was whether the president had power to fill 
it again by granting a commission which 
should expire at the end of the next session 
■of the senate. In this form of the question 
the attorney-general answered it afiirmative- 
ly with reference to the words of the constitu- 
tion, and to consideration-^ of necessity or ex- 
pediency. It has already been suggested that 
in such a special form of the question, the 
answer thiis given could be a6commodated 
to the words of the constitution. That these 
official opinions were not followed without 
scruple or hesitation appears from the con- 
stant recm-rence of tlie question submitted, 
as it was, in different forms, to successive 
^.ttorney-generals, Mr. Mason in 1S46, Mr. 
Gushing in 1885,° and afterwards to others 
who concurred in the views of their pred- 
ecessors. In October, 1802, however, Attor- 
ney-Genei'al Bates was consulted by the 
president as to "his power to fill a vacancy 
on the bench of the supreme court, then ex- 
isting in the i^ecess of the senate, which va- 
cancy existed dm-ing and before the session 
•of the senate." "Mr. Bates, in his letter of 
reply, says: "If the question were new. and 
now for the first time to be considered, I 

' The question was not directly involved in the 
subject of Mr. Cushing's opinion; but was con- 
sidered by bim incidentally in the course of an 
inquiry mentioned hereafter as to tiie president's 
power to appoint ambassadors and other diplo- 
matic ministers. 



might have serious doubts of your, constitu- 
tional power to fill the vacancy by temporaiy 
appointment in the recess of the senate. But 
the question is not new. It is settled in 
favor of the power to fill up the vacancy as far 
at least as a constitutional question can be 
settled by the continued pmctice of yom- 
predecessors, and the reiterated opinions of 
mine, and sanctioned, so far as I know or 
believe, by the unbroken acquiescence of the 
senate. Referring to the practice and to 
these authorities," he gave his opinion that 
the power was exercisable. Conformably to 
these views, Judge 'Davis was temporarily 
commissioned on 17th October, 1862, dm-ing 
the recess of the senate." I believe that he 
did not take a seat upon the bench of the 
supreme com*t under this commission. The 
next session of that court began onlstDecem- 
bei, 1862. His permanent appointment was, 
I believe, sent into the senate on 3d Decem- 
ber, and confirmed by the senate on oi before 
Sth December, 1862, on. which day liis perma- 
nent commission bears date.^ He took his 
seat, as I am informed, on 10th Decemba*, 
1862. In considering the effect of the opin- 
ions of the official predecessors of Mr. Bates,^ 
it becomes important to correct the state- 
ment, in his opinion, that the exercise of the 
asserted presidential power had been "sanc- 
tioned by title "unbroken acquiescence of the 
senate." The statement was founded on a mis- 
take. The supposed foundation was in the fact, 
oi! which the truth may be here assumed, 
that in all the cases of pei-manent reappoint- 
ment of temporary appointees which had oc- 
curred since 1823, the senate, in acting upon 
the permanent appointments, had not reject- 
ed any one merely because his temporary ap- 
pointment had been made after a session in 
or before which the vacancy had first oc- 
cm'red; nor had in any wise disa*iminated 
unfavorably to any such appointee for such 
a reason. It is to be observed that in such a 
case the senate acts upon the permanent 
appointment only, and not upon the previous 
temporary appointment This temporary ap- 
pointment cannot posdbly be submitted to 
them for their advice and consent The mis- 
take was in overlooking this impossibility, 
and supposing tliat the senate's approval of 
such a person's permanent appointment was 
a confii-mation of his former temporary one. 
The senate's concmTence in anj- appointment 
by the president is properly caUed a confirma- 

" In the argument at the bar, it was erroneous- 
ly supposed tliat Judge Miller of the supreme 
court, had in like manner been commissioned by 
the president during a recess, and Judge Field 
in a manner somewhat similar. Judge Miller 
was, however, commissioned on 16th July, 1802, 
when congress was in session, and Judge Field 
on 10th INIarch, 1803, during an extra session of 
the senate. Each appointment was of course 
with the advice and consent of the senate. 

" For a reason, which will appear when we 
come hereafter to consider an act of congress 
of 0th February, 1863 [12 Stat 642], it is not 
necessary to mention any opinions of attorney- 
generals subsequent to that of Mr. Bates, 
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tion of it, whether the app:>inice had received 
a previous temporary appointment or not. 
But wlien the same person who was tempo- 
rarily appointed in a recess of the senate is 
permanently appointed, at the next session 
the permanent appointment only can he con- 
fii'med. The word "confirmation" is misap- 
plied when the senate's concm-rence in this 
appointment is called a confirmation of the 
formei" temporary one. The temporary ap- 
pointment indeed merges in the permanent 
one when the latter is confirmed and accept- 
ed. But tliis neither makes the pei'manent 
appointment itself, nor makes the confirma- 
tion of it, a confirmation of the temporary 
one. If the senate rejeecs the appointee, or 
does not act upon his nomination for the per- 
manent appointment, he nevertheless contin- 
ues imtil the end of the session, to he in 
office under the former temporaiy appoint- 
ment if it was a valid one. 

The mistake originated I believe in official 
or semi-official language of persons employed 
in executive departments of the government, 
and from thence found its way into popular 
phraseology, and to some extent into that of 
legislation. Thus an act of congress of 1st 
May, 1810 [2 Stat. G08j, prohibiting the pay- 
ment of compensation to any charge des 
affaires or secretai^ of legation, unless ap- 
pointed by the president by and with the 
advice and consent of the senate, authorized 
him in the recess of the senate to make ap- 
pointments to such offices which appoint- 
ments should be submitted to the senate at 
their next session thereafter for their advice 
and consent. If diplomatic offices only had 
been the subjects of such legislation, it might 
have been explained for special reasons of 
peculiar applicability which will be mention- 
ed hereafter. But there have been other sub- 
jects. The army appropriation bill of Feb- 
ruary, 18G3, prohibits the payment of any 
money as salaiy to any person appointed dur- 
ing a recess of the senate to fill a vacancy in 
any existing office which vacancy existed 
when the senate was in session, and is by 
law required to be filled by and with the 
advice and consent of the senate until such 
appointee shall have been confirmed by the 
senate. And an act of 3d March, 1SG3, au- 
thorized the appointment of officers of the 
military signal corps; and, in order to allow 
time for a thorough examination of them, 
enabled the president to appoint them during 
the recess, requiring, in like manner, that 
the appointments should be submitted to the 
senate at their next meeting for their advice 
and consent The advice and consent of the 
senate was in these acts treated as a confir- 
mation of the previous temporary appoint- 
ment Notwithstanding this mistake, the 
acts of course took effect as intended, accord- 
ing to the popular but legally incorrect mean- 
ing of the words. Such a use of them by con- 
gress was not the less a mistake. The like 
mistake was not always made in congres- 
sional enactments. The act of 2d March, 



1799 [1 Stat 710], regulating the collection 
of duties on imports (section 17), and the act 
of 22d July, 1813, for the assessment and 
collection of diroct taxes and internal duties 
(section 2 [3 Stat 22]), each of which estab- 
lished collection districts or autliorized their 
establishment, and provided for the appoint- 
ment of collectors in every district, emijow- 
ered the president, in case the appointment 
of the several collectors for the respective 
new districts should not be made during the 
existing session of congress, to make them 
dm-ing tlie recess of the senate by granting 
commissions which should expire at the end 
of their next session." There have, T believe, 
been other acts of congress in which, as in 
the two latter enactments, the mistake was 
avoided. But it was not avoided in official 
parlance; and this may explain its occurrence 
in the opinion of Attorney- General Bates. 
If he had not made the mistalve, his own 
doubts probably would not have been so 
readily resolved. 

'' The mistake was corrected by the supreme 
court in 1824, in a case in which the court 
below had decided that in point of law, both 
commissions of an appointee, the latter per- 
manent, the former temporary, "constituted 
but one continuing appointment, tlie second 
commission operating only as a confirmation 
of the first;" and Mr. Wu-t, then attorney- 
general, said in argument, in tlie supreme 
court, as to the two commissions, that "the 
practice of the government had been to con- 
sider them as one continuing commission." 
In the opinion of the supreme court "the de- 
cision of the court below was founded in mis- 
take." The supreme court said that the 
two commissions could "not be considered as 
one continuing appointment without mani- 
fest repugnancy," that they were "not only 
different in aate, and given under different 
authorities and sureties, but were of differ- 
ent natures" and durations. It was decided 
accordingly that the responsibility of a surety 
in the official bond of a temporary appointee 
terminated on his acceptance of the commis- 
isiou under his permaucnt appointment after 
: it had been confirmed. [U. S. v. Kirkpatrick] 
1 9 Wheat [22 U. S.] 034, 735. This judicial 
correction of the mistake is important The 
mistalve should be viewed in the same light 
with reference to the political, p]-actical. and 
moral, as with reference to the legal aspect 
of tho question. The senate could not, even 
before the decision of the supreme com't, 
much less could they afterwards, without 
mere causeless vindictiveuess, discriminate 
in the matter in question by rejecting persons 
who had been temporarily appointed to fill 
vacancies which had existed when the senate^ 
was in session. The question of constitu- 
tional power was doubtful, or had been so 
considered. The temporary appointees were 

•^ Commissions under the act of 1813 appear 
to have been granted by the president imtil the 
end of the next session of the senate, and no 
longer. 
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therefore morally blameless. After the de- 
cision of the supreme com-t, acquiescence in 
the president's assumption of the power in 
question could not be reasonably implied 
from the confirmation of an appointment 
which, according to the decision, was a new 
and different one, and was neither a con- 
tinuation, nor a confirmation, of the question- 
able one. Thus rejection for this reason 
alone would have been wanton, arbitrary, 
and unjust, and, as excluding the inference 
of acquiescence, would have been useless. 
The supposition of acquiescence by the sen- 
ate from their not having rejected the per- 
manent appointees appears therefore to have 
been founded in a political as well* as a legal 
mistake. 

That it was such a mistake will appear 
more clearly when the views fn which the 
senate has regarded the question are eluci- 
dated from positive sources. "We may con- 
sider, first, decisions by the senate as to the 
qualifications of its members, and afterwards, 
proceedings of the senate as a co-ordinate 
branch of the executive government The 
cases of Mr. Johns, in 1794, and of Mr. 
Phelps and Mx. Williams, in 1S54, depended 
upon the effect of the above-mentioned pro- 
vision of the constitution as to the power 
of the executive of a state to fill vacancies 
in the senate, happening dm-ing the recess of 
the legislature. The senate, in these cases, 
decided that when a vacancy thus occurred 
in a recess, the governor could not fill it dur- 
ing a subsequent recess, the legislature hav- 
ing sat in the interval,— that where he had 
properly filled a vacancy during the recess 
In which it occurred, the seat, unless filled 
by the legislatiu'e of the state, became vacant 
at the end of their next session,— and that 
although the vacancy afterwards continued, 
it could not be filled by the governor of the 
state. The vote excluding Mr. Johns from a 
seat was twenty to seven, when a full sen- 
ate was composed of only thirty member's. 
In the case of Mr. Phelps the whole subject 
was tlioroughly considered and the vote was 
twenty-six to twelve. The case of Mi. Wil- 
liams was decided without a division. It 
was urged in these cases with great earnest- 
ness, but in vain, that according to the rea- 
son, sph'it, and purijose of the constitution, 
a state should not be nnrepresented in the 
senate, that the evil resulting from a vacancy 
did not depend upon its cause, and that the 
provision of the constitution must have been 
Intended to prevent vacancies by enabling the 
governor of a state to fill them temporarily 
so long as the legislature might be unable, 
or might fail, to do so. Such arguments 
closely resemble those which have been urged 
upon the present question. It would seem 
incongruous that the word "happen" upon 
whose application the question depends 
should not have a similar import in the two 
provisions of the constitution. We find, ac- 
cordingly, that a broader meaning has not 



been attributed by the senate, as a co-or- 
dinate branch of the executive, to the provi- 
sion of the constitution which confers on the 
president power to fill vacancies in office 
that may happen during a recess. The ques- 
tion was first considered by the senate, act- 
ing in its latter capacity, with reference to 
the case of an office newly created by con- 
gress, and not filled before their adjom-nment. 
If the words of the constitution, "vacancies 
that may happen during the recess of the 
senate," instead of being referred to the first 
occm-rence only of a vacancy, are to be under- 
stood as referable to any existence, or con- 
tinuance of a vacancy, the constitution gives 
to the president power, during the recess, 
to fill temporarily such newly-created offices. 
But if the provision of the constitution ap- 
plies only to a recess in which the vacancy 
first occurs, he cannot thus fill them. There 
is, therefore, in principle, no difference be- 
tween this form of the question and those 
other specific forms in which we have al- 
ready considered it. Acts of congress pur- 
porting to enable the president to fiU. such 
newly-created offices during the recess, by 
temporary appointments, have already been 
mentioned. Such enactments have an inde- 
pendent effect, as legislative expositions, 
which will be considered hereafter, under a 
distinct head. In the mean time, it may be 
remarked here that the effect atti-ibutable 
to them has been considered by tiie senate, 
in its executive capacity, incidentally to in- 
quiries how far the president may have an 
occasional power to appoint, without the sen- 
ate's concurrence, commissionei's to nego- 
tiate a treaty with a foreign state. An ap- 
parent digression will be necessary in order 
to explain how this inquiiy arose. Congress 
may, through the power to regulate the com- 
pensation of diplomatic functionaries, and in 
some other modes, exercise indirectly more 
or less control over the intercourse of the 
government of the United States with for- 
eign governments. But the president and 
senate, if the question of compensation could 
be excluded, would imder the constitution 
have, in their executive capacity, almost un- 
limited control over such intercourse. The 
subject has been fully examined by Attorney- 
General Gushing, in a very lucid and in- 
structive opinion of 25th May, 1835, upon 
the effect of the act of that year remodelling 
the diplomatic system of the government. 
In this opinion, in which, in most respects, 
I con cm*, the prior legislation, and prior ex- 
ecutive usages, are historically investigated. 
The question, as between the president and the 
senate, of his power to negotiate primarily, 
without their participation, a treaty, though 
it cannot afterwards become binding until 
ratified by them, is a distinct proposition 
which, within certain limits, involves no dif- 
ficulty. The question may, within, or be- 
yond such limits, involve an inquiry as to his 
independent power to select and send the 
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negotiator. An ambassador,' or other public 
minister, M'liother designated' as a commis- 
sioner, or by any other official title, cannot, 
except for pm-poses of mere occasional exi- 
gency, be constitutionally sent abroad other- 
wise tiian under such an appointment as 
that of any other officer of the government. 
But the president primarily represents the 
United States in the intercom"se of their for- 
eign relations, including the negotiation of 
treaties. He is by the constitution express- 
ly authorized to receive ambassadors; and 
it has been supposed that a power inherent 
in his office may enable him to send special 
diplomatic representatives abx-oad whenever 
it may be necessary to do so for occasional 
public exigencies, whether tlie senate is in 
session or not. That even the occasional 
exercise of such an inherent or incidental 
power was jealouslj' watched appears from 
the act of 1st ilay, 1810, which has been 
cited. The question of the existence of such 
a power, and the present question, are differ- 
ent, arising as they do, in part, under differ- 
ent provisions of the constitution. But with 
reference to the legislation as to newly-creat- 
ed offices, the present question was inciden- 
tally considered when an occasional diplo- 
matic appointment was made in a recess of 
the senate. Our present inquirj' is not wheth- 
er the senate's views of the question as to 
an occasional diplomatic mission were right 
or wrong. Tliat is here unimportant. The 
inquiry to be elucidated is whether the sen- 
ate, in considering that question, admitted 
or denied the power of the president which is 
now in question. Upon this point Mr. Ser- 
geant and Judge Story have referred to cer- 
tain proceedings of the senate. In the year 
1813, President iladison, dm'ing a recess of 
the senate, appointed commissioners to ne- 
gotiate the ti'eaty of peace afterwards con- 
cluded with Great Britain. Mr. Sergeant, 
after stating that the principle acted upon in 
this case was not acquiesced in, but was 
protested against at the succeeding session of 
the senate, saj's that, afterwards, in 1822, 
"during the pendency of the bill for an ap- 
propriation to defray the expenses of mis- 
sions to the South American states, it seemed 
distinctly understood to be the sense of the 
senate, that it is only in offices that become 
vacant during the recess that the president 
is authorized to exercise the right of appoint- 
ing to office, and that in original vacancies, 
where there has not been an incumbent of 
the office, such a power does not attach to 
the executive." He also quotes tlie coinci- 
dent report of a committee of the senate 
made a few days later, in which it was 
declared that in the provision of the consti- 
tution as to vacancies that may happen dur- 
ing the recess of the senate, "the word 
'happen' has reference to some casualty not 

* In tlie general sense in which the word is 
used in the constitution. 



provided for by law," and that "if the senate 
be in session when offices are created by law, 
which were not before filled, and nomina- 
tions be not then made to them by tlie presi- 
dent, the president cannot appoint after the 
adjoui'nment of the senate, because in such 
case the vacancy does not happen during the 
recess." It was added that in many in- 
stances, where offices were created by law, 
special power was given to the president to 
fill them in the recess of the senate, and that, 
in no instance, had the president filled such 
vacancies without special authority of law. 
Mr. Sergeant and Judge Story quote these 
proceedings of the senate, and subsequent 
remarks of the committee of the senate, in 
such a manner as to imply that their own 
opinions coincided. The proceedings of the 
senate were in the year next before tliat of 
Mr. Wirt's opinion. We have seen that in 

1824, the year next after his opinion, the de- 
cision of the supreme com-t that the senate's 
confii'mation of a permanent appointment 
was not a continuance of a previous tem- 
porary commission of the appointee, removed 
any reason which there might previously 
have been for formal or informal protests by 
the senate in such of the cases of previous 
temporary appointment as might involve the 
present question. In 1825, a case occurred 
which, I thinlc, shows that upon this question, 
in its general form, there was a contrariety 
of opinion between the president and the 
senate. This was the case of Amos Binney, 
whose commission as navy agent at Boston 
expired on 15th February, 1825, dining the 
session of congress. Three days after, he 
was nominated to the senate for the same 
office. The session closed on 3d March, 1825, 
the senate adjourning without having acted 
on the nomination. The senate was con- 
vened for, and was in session on, the next 
day. 4th Mai'ch, 1825. On the 7th of tlie 
same montli Mr. Binney was renominated 
by the president. Two days later, the senate 
adjourned, having first postponed this nom- 
ination till the commencement of their next 
regular session, on the first Monday of De- 
cember. During the recess, on 22d March,. 

1825, Sir. Binney was temporarily appointed 
to the office by President John Quincy Adams» 
in opposition, as it would seem, to the opin- 
ion of the senate. The postponement of the 
nomination by the senate, however it may 
have exceeded their legitimate power, in- 
dicated their dissent from I\rr. Wirt's then 
recent opinion. If they supposed that the 
president would have the power to make 
the temporary appointment after their ses- 
sion, it does not seem at all probable that 
they would have passed the resolution to 
postpone. 

Legislative expositions by congress will 
next be considered, not as decisive, in them- 
selves, of any question, but as indicating 
concurrence or contrariety of opinion as to 
the existence of the power in question. Acts 
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of 2d Marcli, 1799, 1st May, 1810, 22d July, 
1813, 9tli February, 1863, ajid 3d March, 
1863, ' have already been mentioned. How 
many more such enactments might be found 
upon seai'ching the statute book, I do not 
know. They may be numerous. Those 
which have been cited are sufficient, as ex- 
amples. It should be recollected that they 
did not all apply to newly created offices. 
The act of 9th February, 1863, on the con- 
trary, applies to the question in its general 
form. These acts import a discrimination 
between cases in which the president has, 
and those in which he has not, the consti- 
tutional power to make temporary appoint- 
ments, the difiterence being between the sen- 
ate's having, or not having, been in session 
when, or since, the vacancy first occurred, 
—the very difference which the argument 
on the affirmative side of the present ques- 
tion supposes to have been constantiy dis- 
regai'ded. If the acts of 1st May, 1810, and 
9th February, 1863, were the only legisla- 
tion to be considered, there might perhaps 
be dispute whether they should be under- 
stood as affirming the power of the president, 
and only checking its undue exercise, or as 
implying denial or doubt of the existence of 
such a power. To the act of 1810, the former 
motive might, upon reasons already ex- 
plained as applicable peculiarly to diplo- 
matic appointments, be imputed less objec- 
tionably than to the act of 18G3. But such 
a consti-uction even of the former act, and 
much more of the latter one, would impute 
motives of legislation which perhajts are not 
properly attributable to congress, because, if 
the president had the constitutional power, 
congress had not the power directiy to pre- 
vent its exercise, and, in that case, perhaps 
ought not to have done so indirectiy. Upon 
the other acts there can be no such dispute. 
In them, the question whether congress could 
vest the power in the president if it had 
not been conferred on him by the consti- 
tution, may indeed have been overlooked. 
But, however this may have been, it is quite 
certain, that the question of the existence 
of the president's power was legislatively 
considered. The express gi-ant of power by 
these enactments implies that, in the opinion 
of congress, the constitution had not given 
the power to him, or, to say the least, in- 
dicates the constant doubt of congress on 
the subject The counsel has, in ai-gument, 
cited copiously the debate in the senate on 
the passage of the enactment of 9th Febru- 
ary, 1SG3. The purposes for which such 'cita- 
tions in a judicial tribunal are admissible 
must be veiy limited. One of them, under 
certain cautions, may, however, be to show 
on what points, and how, at the date of a 
statute, opinions differed as to what was 
the previous law. This debate shows that, 
upon the point of constitutional law now in 
question, two senators, each of whom had 
been a judge of the supreme court of his 
own state, differed in opinion whetiier the 



president had the power imder the constitu- 
tion. The question cannot have been over- 
looked by those who framed the tenure of 
office act of 1SG7. They knew that constitu- 
tional doubts could not be resolved by legis- 
lation, and that if the presidential power in 
question existed under the constitution, leg- 
islation could not abridge it, otherwise than 
by so defining the tenure of offices as to 
diminish the frequency of occasions for its 
exercise. Aware of this, they seem to have 
discriminated between different specific 
forms of the general question, and to have 
intended to legislate for those cases only 
in which there would have been least diffi- 
culty in reconciling the president's assump- 
tion of the power with the literal import of 
the constitution. "We have seen that the dif- 
ficulty in this respect was greatest in cases 
like the present one of :Mr. O'Neill, where the 
senate was in session when the vacancy first 
occurred. There is, accordingly, no provi- 
sion for such cases in the act. In cases in 
which vacancies first occur during a recess, 
the presidential power is, during the same 
recess, unquestionable. But in such cases, 
according to the argument on the affirmative 
side of the present question, the temporary 
appointments of the same or other persons to 
fill the same vacancies, might be constitu- 
tionally repeated in recurring recesses. "We 
have seen that such repeated temporaiy ap- 
pointments, if they had not' been repugnant 
to the spirit of the constitution, might per- 
haps, without much difficulty, have been ac- 
commodated to its letter. The 3d section of 
the act seems to have therefore been a legis- 
lative endeavor so to define tiie temu-e as to 
prevent such repeated appointments, wheth- 
er they would, if the tenure had not been 
so defined, have been constitutional or not 
The section was, in short, a legislative effort 
to prevent the question, in this form of it, 
from arising. The first sentence of the sec- 
tion is a transcript of the constitutional pro- 
vision with an insertion of the words "by 
reason of death or resignation," and an ad- 
dition of the word "thereafter" at the dose. 
The purpose of inti'Oducing the words "by 
reason of death or resignation" has already 
been explained. It was to prevent as much 
as possible the occm-rence, during recesses of 
the senate, of any vacancies otherwiSQ than 
by death or by resignation. The word 
"thereafter" was added in order to prevent 
the repetition of the temporary appoint- 
ments to fill such vacancies. We are not at 
liberty to undei-stand the word as a mere 
pleonasm. Congress, in making the addition 
to the words of the constitution, cannot have 
intended to deal so lightly with its language. 
If this word "thereafter" is to be referred 
grammatically to the nearest antecedent, 
which is "death or resignation," the appar- 
ent intent of congress to resti-ain the exer- 
cise of presidential power without the sen- 
ate's concurrence, to the narrowest limit 
possible, is fulfilled. If the word "thereafter" 
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is to be referred, not to this grammatical 
antecedent, but to "recess of the senate," 
the result must be the same, because, to ef- 
fectuate the same apparent legislative in- 
tent, such recess must here be understood 
as the recess in which the vacancy first oc- 
curred. Now the third section is inappli- 
cable to vacancies which first occur when 
the senate is in session, whether they occur 
through death, or through resignation, or 
otherwise. This being so, it must be recol- 
lected that according to the general argu- 
ment on the affirmative side of the question, 
if such vacancies continue till after the ses- 
sion, they become vacancies happening dm"- 
ing the recess. It may be said, and, to a 
certain extent, correctly, that if the president 
has then power to fill them by temporary 
appointments, it cannot be abridged by con- 
gress. And this, if we stopped here, might 
explain the omission to legislate on the sub- 
ject. But it must be recollected further, 
that, according to the same argument, the 
president may fill such vacancies again and 
again, by temporary commissions on every 
recurring recess, just as, according to the 
argument, he may thus repeatedly fill them 
where the vacancy first occurred in a recess. 
The act omits all provision against such repe- 
titions of temporary appointments, where 
the first occurrence of the vacancies was dm*- 
ing a session, but provides against them 
where it was during a recess. According to 
the argument the necessity was the same, 
or equally great, in both cases. How is this 
difference in the legislation to be explained? 
The only answer to this inquiry is, that con- 
gress discriminated between cases which, in 
the opinion of the attorney-generals, were, in 
principle, undistinguishable. The whole sub- 
ject was perhaps thought to be involved in 
doubt and obscurity, so much so that per- 
haps no precisely definable views of the gen- 
oral question of constitutional law are at- 
tributable to congi-ess. 

On the whole question of acquiescence, pos- 
itive or negative, we thus find in the present 
case, a difference in every respect from those 
cases in which points of constitutional law 
have been established on the foundation of 
administrative usage. We might, for ex- 
ample, contrast the present question with 
that qt the president's power of removal 
from office. 

To recapitulate, as to the present question: 
There has not been opportunity for judicial 
contestation: the existence of the power in 
question has not been legislatively recog- 
nised, has been denied by the senate, has 
been practically asserted by presidents only, 
and has not been exercised without con- 
stantly recmTing suggestions by them of 
doubts of its existence under the constitu- 
tion: opinions of attorney-generals have 
been its only support; and in these opinions, 
other jurists of eminence have not con- 
curred. All this might have been said in lan- 
guage more decidedly showing that the ques- 
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tion, whenever directly litigated, will be 
quite open for judicial contestation. At pres- 
ent^ I cannot answer it affirmatively. 
" 2d. The second question is one upon which 
opinions have, I believe, differed. It may de- 
pend, perhaps, in part, upon congi-essional 
usages, of which my knowledge is imperfect. 
In the present case, there cannot have been 
a recess of the senate unless there was a re- 
cess of congress. On every adjom-nment of 
congress, except such an occasional tempo- 
rary one as does not suspend the com*se of 
business of the two houses, the interval until 
the next meeting should, I think, be deemed 
a recess. If so, there was here a recess on 
the adjournment of 27th July last 

3d. On the third question I incline to think 
that if the words, "imless it be then other- 
wise ordered by the two houses," had not 
been contained in the resolution of 22d July, 
tlie meeting of the senate on 21st September 
wovdd have been such a session that the com- 
mission of ilr. O'Neill, if otherwise valid, 
would have expired upon the adjournment 
on the same day. The insertion of the 
words which I quote, might not have pre- 
vented such a result, if anything had been 
done by the two houses to make the trans- 
action of executive business by the presi- 
dent and senate possible, if the president and 
senate had desired it. But the adjournment 
excluded all business, and nothing had been 
done before it to permit the transaction of any 
business. The senate could not, however long 
they might have sat, receive a nomination to 
office from the president; and consequently 
there was, I incline to think, no such session 
that a temporary appointment, if othei'wise 
valid, would have been terminated by the ad- 
jom-nment which occm-red. I would have 
avoided intimating an opinion upon this point, 
if it had not seemed necessary, in order to ex- 
plain my reason for expressing one upon the 
firet question. 

Upon the whole, I am of opinion that Mr. 
O'Neill is not a rightful incumbent of the of- 
fice, and that any legal business which he 
may occasionally ti'ansact for the government, 
under its law department, or any other de- 
partment, will not be conducted by him as the 
local law officer. Under the attorney-general's 
instructions and authorization of the ISth and 
22d of September, I think that the dei-k of 
this com't should recognize Sir. O'Neill's right 
of dii'ecting process to issue at the suit of the 
United States. I consider the office, upon the 
question of rightful incumbency, to have been 
vacimt, as I have said, from 15th March. But 
there may be a difference between Jlr. Gil- 
pin's authority before the 19th of last month, 
and Mr. O'Neill's present or occasional futm-e 
authority. The existence of such a difference 
depends npon the question, whether IVIr. Gil- 
pin was, imtil the latter day, the incumbent 
in fact, though not of right Mr. O'Neill can- 
not, through any future exercise of such au- 
thority as he now has, become the incumbent 
in fact if he is not the incumbent of right 
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His relations with, the officers of the court will 
be thus understood. His occasional authori- 
ty will 1)6 recognized as resting on this foot- 
ing only, however he may describe it. There 
will be no implied acquiescence in bis own 
definition of its character. Unless the defini- 
tion is impliedly concurrent, such acaiiiescence 
cannot be inferred. What I have said will 
prevent any inference of tacit acquiescence 
from acts of the officers. 



Case No. 3,D25. 

in re DISTRICT ATTORNEY OF UNITED 
STATES. 

Circuit Court, W. D. Tennessee. Dec, 1872. 

'GllAND JuilT— PbOCEDUKE— FCNXTIONS AXD POW- 
ERS OF DiSTKIOT ATTORXEY — MlNDTES OF EVI- 
DENCE. 

[1. The United States district attorney or his 
■tissistant may be present before the grand jury 
to advise on questions of law, to submit evi- 
dence, and to examine witnesses, but he should 
give no advice as to the sufficiency of the evi- 
dence to convict, and should take no part in 
the deliberations as to the guilt of accused. He 
should withdraw during such deliberations, if 
■requested to do so.] 

[2. The minutes of the evidence taken before 
the grand jury should be deposited with the 
district attorney, to be kept among the records 
•of tie government,] 

A difference of opinion having arisen be- 
tween the United States disti-ict attorney and 
the foreman of the grand jury in reference 
to the right of the district attorney or his 
■assistant to appear before that body and con- 
^iuct the examination of witnesses for the 
government and advise them upon matters 
■of law and questions arising upon the con- 
struction of the federal statutes, and the 
matter having been brought to the attention 
•of the court, the grand jury was requested 
to appear in open court, when they were fm*- 
ther instructed and charged as follows in the 
premises, and further as to the right of the 
government's attorneys to the minutes of tes- 
timony of the witnesses examined before the 
^•and jury: 

EMMONS, Circuit Judge. Gentlemen of 
the Grand Jury: I am informed by the dis- 
trict attorney that some difference of opin- 
ion exists between you in reference to his 
right to be present and aid you in the exam- 
ination of witnesses, and give you his ad- 
vice as to the law, I can not understand the 
source of such a doubt on the part of jurors 
long resident in Tennessee, where, alike in 
the federal and state courts, the practice has 
been uniform for that officer to assist and 
advise the grand jury in its labors. I leai-n 
by inqmry from the most experienced mem- 
bers of the state bar that its attorneys gen- 
eral from the earliest times have attended 
grand jm-ies and informed them of all mat- 
ters in his hands, and aided in the examina- 
tion of witnesses. With rare exceptions, this 
has been the usage substantially in every 



state In the Union as it is in England. When 
from differences of judicial opinion in some 
states, the practice was not tmiform, it has 
been corrected by statute. The question hav- 
ing been made in the circuit court of the 
United States of the northern district of 
New York, Judge Nelson, of the supreme 
court, laid down the unquestioned law upon 
the subject as follows: "It is the uniform 
practice in the federal and state com*ts for 
the clerk and assistant of the district attor- 
ney to attend the grand jury and assist in 
investigating the accusations presented be- 
fore it. That has been the practice to my 
loiowledge, without question, ever since I 
have had any connection with the adminis- 
tration of criminal justice. In England even 
the prosecutor may appear before the grand 
jiu^y and aid the representative of the crown 
in respect to the evidence and the manage- 
ment of the case. We cannot, at this late 
day, overturn a xmiform practice that has 
been settled for so long a time. You must 
assume that the attendance of the clerk of 
the district attorney before the grand jury 
to aid in bringing out the testimony, is ad- 
missible. But if any abuse has been com- 
mitted by him, or by any other person, it is 
a proper subject for investigation by tlie 
court" U. S. V. Reed [Case No. 16,134], 
The duties and confidence imposed in this 
responsible officer are thus described by the 
supreme court of Tennessee in the case of 
Font V. State, 3 Hayw. 9S: "He is to judge 
between the people and the government; he 
is to be the safeguard of the one and the 
advocate of the rights of the other; he ought 
not to suffer the innocent to be oppressed or 
vexatiously harassed, any more than those 
who deserve prosecution to escape; he is to 
pursue guilt; he is to protect innocence; he 
is to judge of circumstances, and, according 
to their true complexion, to combine the pub- 
lic welfare and the safety of the citizens, pre- 
serving both, and not impah-ing either; he 
is to decline the use of individual passions 
and individual malevolence, when he can not 
use them for the advantage of the public; 
he is to lay hold of them where public jus- 
tice, in sound discretion, requires it Can 
these views be attained by leaving prosecu- 
tions to every attorney who will talce a fee 
to prosecute? Does every one feel the re- 
sponsibility imposed by the oath of the so-; 
licitor general by his selection for the dis- 
charge of these duties; by the confidence of 
the public imposed in him; by a conscious- 
ness of the impartial duties he owes to so- 
ciety and his country?" 

This high officer cannot thus stand be- 
tween the innocent and the guilty by the ex- 
ercise of that sound discretion which is here 
accorded to him, if he is to be excluded from 
the grand jury room. The proposition is 
novel, and its adoption would be as impolitic 
as novel. Especially is this so in that large 
class of offences under the modern revenue 
laws, so difficult of construction and so fre- 
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qiiently clianjrecl. It woiild be impossible for 
an unprofessional jmy, without this assist- 
ance, to proceed a single day properly ivith 
its duties. It is not unfrequent for the coort 
to require much explanation from the disti'ict 
attorney, in reference to the meaning and 
t'ounections of such laws, before it is able in- 
telligently to suffer him to proceed with evi- 
dence before the trial jui*y. We do not un- 
derstand how it is possible for the grand jm-y 
to perform its duty with less; or how, with- 
out constant explanation, it can determine 
the proper application of the facts to the law. 
Although not requested to go further in o^u* 
instructions, we deem it well to add that the 
limit of the district attorney's duties is 
reached when he has explained the meaning 
of the laws, laid before you all evidence in his 
hands, officially, and aided in the examina- 
tion of the witnesses. He should take no 
part whatever in your discussions as to guilt. 
The weight and credibility of the testimony is 
wholly for j'ou, without even a suggestion 
from him. And although in plain eases such 
a formalitj' is not usuaUy complied with, we 
should deem it decorous for the government 
officer to withdraw when you are to decide 
upon the case, and in all questions of impor- 
tance, and of doubt, indelicate for him to re- 
main. Without exception, it is his duty to do 
so upon request of the jm-y when he has sub- 
mitted all the evidence in his possession or 
which you may desire yom'selves to send for. 
His opinion as to the sufficiency of the evi- 
dence to prove guilty should never be given- 
even if asked by the jury. His opinion in ref- 
erence to the meaning of the law should nev- 
er be withheld. Whether the facts are 
proved, he has no right to suggest even. Al- 
though I have no opportunity to consult with 
my brother, the disti-ict judge, on this sub- 
ject, there is no doubt whatever, that such is 
his view of the law. Under his administra- 
tion for years it has been applied, and in his 
often repeated insti'uctions he refers the 
gi'and jm-y to the district attorney for infor- 
mation in aU mattei-s when it does not desire 
information from the court. You ask, also, 
what you shall do with the minutes of the 
evidence when you are through with your 
duties. They should be delivered to the dis- 
ti'ict attorney, and be by him kept among the 
records of the government. They are neces 
sary to enable him to prosecute offenders. 
Should he be excluded from the jm'y room 
and refused the inspection of yom* minutes 
of the testimony, the public business of his 
department could not be conducted; there 
would be no possible means for the prosecut- 
ing attorney officially to learn large classes of 
facts indispensable to the performance of his 
dutj' as public prosecutor. It is suggested 
that yom- oath of secrecy compels you to de- 
sti'oy the evidence you take for the govern- 
ment. The motive for this secrecy is only to 
prevent untimely publication of the indict- 
ment, that offenders may escape, and as some 
of the books I think rather uselessly add, to 



prevent defendants fi'om tampering with the 
witnesses and preparing false testimony. 
Whatever may be its motive, it does not ex- 
tend to legitimate calls for 3-om* doings by 
the government, either to testify to what wit- 
nesses swore before you, if they swear dif- 
ferently elsewhere, or to enable it to prepare 
for the trial of offenders against whom you 
find indictments. The government may pro- 
ceed in many cases if the district attorney 
elected so to do without yom* agency. It is 
only because the law officers prefer your in- 
telligent and impartial investigation in all 
cases to the assumption of responsibility' on 
their part that thej' do not proceed by infor- 
mation instead of indictment We heartily 
agi*ee with their enlightened decision in tliis 
regard. Nothing can be more useful to the- 
coimtry than this study of its laws by so- 
many leading men yearly. Its worth over- 
tops ten times the petty cost of your as- 
sembling and deliberations. The citizen, too, 
who is indicted by his fellows, selected alone 
from among those he is compelled to respect, 
will, in the few cases where he is wrongfully 
arraigned, have more confidence that there 
was no attempt to oppress him. We should 
feel a sincere sorrow that any necessity 
should arise forever abandoning on the part 
of the government an insti'umentality so 
beneficent as that of the grand jury. 
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Case Wo. 3,926. 

DIX V. NICHOLLS. 
[2 Cranch, O. O. 581.] ^ 

Circuit Court, District of Columbia. May- 
Term, 1825. 

Attachment — AiiouxT of Debt. 

An attachment under the act of Maryland,, 
1795, c. 56, will not lie for a debt under tbe 
value of twenty dollars. The proceeding must 
be according to the directions of the act of 
Maryland, 1791, c. 68, § 1. 

This was an attachment issued by the- 
clerk of this court upon a warrant of a jus- 
tice of the peace du'ected to the clerk, under 
the act of Maryland, 1795, c. 56, upon a debt 
of ?8.8r. 

* PReported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Moriit, for plaintifiE [Jolin Dix], moyed 
for judgment against the garnishee upon his 
default of appearance. 

Mr. Wallaeh. as amicus curiae, suggested 
that the case, being for a debt under §20, 
was not within the jurisdiction of this court, 
unless the plaintiff should proceed according 
to the directions of the Maryland act of 
1791, c. 6S, § 1, by which it is provided that 
"if the justice's warrant shall be returned 
non est inventus, the creditor may proceed 
in the respective cotinty courts, for obtaining 
an attachment according to the directions of 
the act for issuing out attachments in this 
province, and limiting the extent of them," 
(1715, c. 40,) "against the goods, chattels, 
and credits of such person for any sum ex- 
ceeding ten shillings, or fifty lbs. of tobacco." 

Sir. Morflt, in reply, insisted that his reme- 
dy was sti'ictly within the letter of the act 
of 1795, which makes no exception of cases 
under $20. That although a warrant &om 
the justice against the defendant [Hezekiab 
Nicholls] had been returned non est, it did 
not prevent the plaintiff from proceeding un- 
der the act of 1795. That the retm'n of non 
est gave this com*t jm-isdiction of the case; 
and the act of 1795 is only a supplement to 
that of 1715, c. 40. 

THE COURT (THRUSTON, Ch-cuit Judge, 
iibsent) was of opinon that this com't coidd 
not take jm'isdiction of this case in any oth- 
er way than that which is pointed out by the 
act of 1791, c. 68. The act of 1795, does not 
pm'port to give the court jm*isdiction in cases 
of less value than £100, and we think it did 
not intend to give it That act must, as we 
think, be resti'icted to cases not before ex- 
cluded from the jm'isdiction of the county 
coiu'ts by the smallness of their value. The 
justice of the peace, therefore, in this case, 
had no right to command the clerk of this 
com't to issue this attachment, nor was the 
clerk bound to issue it upon his command. 
The attachment, not being legally issued, can- 
not give this court jurisdiction. The credit- 
or ought to have proceeded according to the 
act of 1715, and not according to the act of 
1795. 



DIXBY (UNITED STATES v.). 
No. 14,967. 
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Case Wo. 3,927. 

Ex parte DIXON. 

Circuit Court, District of Columbia. Sept. 7, 

1S60. 

Patentable Noveltv — Mode of Bookkeeping. 

[A mode of bookkeeping whereby a balance 
sheet and statement of assets and liabilities are 
constantly shown on a single sheet, thus obviat- 
ing reference to the ledger, is not patentable.] 

[Appeal from the commissioner of patents. 

[Application by Hiram Dixon for a patent 
for an improved method of bookkeeping. 
The applicant appeals from a decision of the 



commissioner of patents rejecting his appli- 
cation.] 

MORSBLL, Circuit Judge. The natm-e of 
the invention he thus states: "The natui-e 
of my invention consists in the application of 
a certain combination and composition of 
ruled columns to expedite, simplify, and pre- 
vent error and fraud in mercantile accounts, 
and whereby a balance sheet and statement 
of assets and liabilities are constantly shown 
without consulting the ledger with greater 
accm'acy, less trouble and a material sav- 
ing in labor, being at the same time a con- 
stant cheek against error; and by no other 
ineans now extant or known to me, so far 
as I have been able to ascertain, can these 
or similar results be produced." In his sum- 
mary he says: "What I claim as my inven- 
tion and desire to secm-e by letters patent 
is the application of a certain combination 
and composition of ruled columns in sections 
to accounts which will show a constant bal- 
ance thereof, with statement of assets and 
liabilities on every page of the jom-nal, as 
herein desa'ibed, without consulting the ledg- 
er, using for that purpose the aforesaid com- 
bination in books of accounts, whether jour- 
nals, cash books or any others, substantially 
the same, and which will produce the intend- 
ed effect" 

The commissioner's decision adopts the re- 
port of the examiners, dated 11th July, 1860, 
which says.- "In this case the alleged in- 
vention consists in a mode of keeping mer- 
cantile accounts whereby a balance sheet 
and statement of assets and liabilities are 
constantly shown without consulting the 
ledger. The whole system is laid down upon 
a single sheet which at a glance shows, in 
appropriate columns, total accounts, personal 
accounts, cash, bills receivable, bills payable, 
together with a column showing the state of 
the concern, with columns for outlay and re- 
turn. This, to our mind, is a method of 
teaching booklceeping," etc., and cites a case 
decided by Judge Mason to show that such a 
case is not patentable, that is confirmed by 
the commissioner 12th July, 1860. To this 
decision the appellant filed the following rea- 
son of appeal: That the patent office has 
failed to make it appear that the invention 
claimed by the said Dixon has been invented 
or discovered by any other person in this 
country prior to the alleged invention or dis- 
covery thereof by the applicant, or that it 
had been patented or described in any print- 
ed publication in this or any foreign countix 
or had been in public use or on sale with the 
applicant's consent or allowance prior to the 
application of said Dixon. 

The commissioner's report in reply to the 
reasons of appeal, notices what is hereinbe- 
fore recited as to the natm-e of the invention 
as stated by the appellant in his specification, 
and says: "The office has ti-eated this ap- 
plication as presenting no proper subject mat- 
ter for the protection of letters patent" The 
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single reason of appeal alleges, etc. (as just 
above recited). The report proceeds: "The 
invention sets forth nothing more than a 
mode of presenting the jom'nal entities of a 
regular business in a tabular form for the 
convenience of instant reference; and even 
if this were in its sti'ict sense an invention, 
it could not be fairly brought within the 
enumerated subjects for patent protection in 
our organic patent law, which is limited to 
an art, machine, manufacture, or composition 
of matter, or an improvement or any of 
these." Now it is well known that finance 
commerce, manufactures, statistics, etc., are 
all represented by tabular statements, and, 
like the tables of the appellant, are designed 
for convenience, whilst the ledger of the ac- 
countant is in itself a tabular statement of 
a cm-rent business, and only somewhat dif- 
ferent in arrangement from the method 
adopted by the appellant. Does it then re- 
quire any further argument to show that 
this columnar statement of the daily condi- 
tion of a well kept set of books is not new? 

I shall not recite the second ground upon 
which the commissioner rests his report, and 
I shall give no opinion on that point here, 
having in other cases of appeal from the of- 
fice expressed my views upon full investiga- 
tion. This then was the case presented 
when,' according to previous notice, all the 
original papers were duly laid before me, 
and the appellant by his attorney appeaa'ing 
also filed his written argument and submit- 
ted the case. Upon full consideration of this, 
my conclusion is that the decision of this case 
by the commissioner is correct and ought to 
be affirmed, and I do accordingly affirm the 
same. 



Case Ho. 3,928. 

DIXON v. BARNUM. 

[3 Hughes, 207; ^ 2 Ya. Law J. 312.] 

District Court, B. D. Virginia. April 30, 1878. 

Bankuuptot— Effect of Dischakge— E.vcpm- 

BEJiEU PkOPEUTY. 

A discharge in bankruptcy is only a personal 
release of the bankrupt from a debt, and does 
not release any lien of the debt upon the prop- 
erty; and such property may be subjected by a 
state court to the lien when the property does 
not form part of the assets in bankruptcy, or 
by the bankruptcy court when it does, if it 
comes, after the discharge, again into the pos- 
session of the banlirupt. 

This was a bill of injunction filed in the 
United States district court, on its equity 
side, to enjoin the defendant from inter- 
fering with certain real estate of the com- 
plainant which he had sold before his bank- 
ruptcy while it was subject to a debt of 
the complainant, and had repurchased some 
years arier the discharge in bankruptcy; the 
lien of the debt to which it had been subject 
not 3'et having been satisfied. 

The facts of the case are fully set out by 
the bill as follows: *'Some time in the year 

^ [Reported by Hon. Robert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



1869, John B. Donovan, administrator of E. 
Barnum, deceased, along with other persons, 
filed a bill in the circuit court of Matthews 
county to subject the real estate of your 
orator to the payment of certain judgments 
which had been obtained against your ora- 
tor. The cause proceeded regularly, and at 
the March term of the circuit court of Mat- 
thews county, 1878, a decree was entered 
against your orator requiring him to pay 
to John B. Donovan, administrator of E. 
Barnum's estate, the sum of one hundred 
and eighty-four 93-100 dollars, with interest 
on seventy-eight 40-100 dollars part thereof, 
from the loth September, 1877, until paid. 
Your orator prays that your honor will inter- 
pose and give him relief for the following 
reasons, viz.: On the 27th day of December, 

1867, your orator sold and conveyed to one 
Fountaine Green, all the real estate of which 
your orator was possessed. In March, 1868, 
your orator filed his petition in the United 
States district court to be adjudged a bank- 
rupt, and in a few months obtained his dis- 
charge in bankruptcy. On the 9th day of 
December, 1868, your orator purchased the 
said land from Fountaine Green, and soon 
thereafter the suit above referred to was in- 
stituted in Matthews circuit court. 'Tis 
true the judgment in favor of Barnum's ad- 
ministrator was obtained in April, 1861, but 
it was not docketed until September 4th, 

1868, eight mouths after your orator sold 
the land to Fountaine Green, and four 
months after your orator had filed his peti- 
tion in bankruptcy. Certain it was that 
Fountaine Green was a purchaser for val- 
uable consideration and without notice. In 
the meantime 3'our orator having obtained 
his discharge, certainly it was his right to 
purchase real estate, and the real estate thus 
acquired after discharge could not possibly 
be liable for any judgments against your 
orator, obtained before he filed his petition 
in bankruptcy. The land now owned by 
your orator has been decreed to be sold to 
pay off and discharge tliis judgment in favor 
of John B. Donovan, administrator of E. 
Barnum, deceased, and Sands Smith, of Mat- 
thews county, has been directed to execute 
the decree. Your orator states and so 
charges the fact to be, that this honorable 
court should protect him in those legal rights 
guaranteed to him in pursuance of his dis- 
charge, and should protect him in his after- 
acquired property. In tender consideration 
whereof," etc. 

In the suit in the state court thus alluded 
to by the bill, the judge of that court had 
filed the following opinion on the question of 
law on which the case turned. There were 
two suits in that court precisely the same, 
and this opinion was filed in one for both: 

Montague, Judge. This is a bill filed by 
the plaintiffs to enforce judgment liens 
against the real estate of John W. Dixon. 
The following facts appear from the record: 
That John W. Dixon, by deed, duly recorded 
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in tlie clerk's office of the county court of 
Matthews county, did, on the 27th day of 
December, 1867, convey to one Fountaine 
Green, in fee, his entire real estate situated 
m said county. That after this, and very 
soon after, he applied for the benefit of the 
United States bankrupt law, and obtained 
a full discharge. That the consideration, 
expressed in the said deed, was two thou- 
sand dollars. After the said Dixon was dis- 
charged in the bankrupt court, the said 
Fountaine Green, to wit, on the 9th day of 
December, 1S6S, reconveyed said real estate 
to the said Dixon, in fee.* That before the 
conveyance by the said Dixon to the said 
Green, of the real estate, there were sundry 
judgments against the said Dixon; some of 
the judgments were docketed and some not. 
This bill was filed at March rules, 1S69, and 
Dixon never answered the bill till the Sep- 
tember term of aiatthews circuit court for 
1877. In his answer, he makes no other de- 
fence than to set up his discharge in bank- 
ruptcy, as a complete and full bar to the 
plaintiff's demand. Is it a bar? is the only 
question for this court to decide. 

As to the judgments which were docketed 
before the sale to Green, there is no diflSLcul- 
ty. They are liens on Dixon's real estate, 
and it is liable for their satisfaction. This 
is conceded by his counsel. But how is it 
with those not docketed? A judgment is a 
lien upon all the real estate of the judgment 
debtor from the time of its rendition. The 
docketing gives no additional force or validi- 
ty to the judgment If not docketed, a 
bona fide purchaser without notice of the 
judgment is protected. This, as I under- 
stand the rule, is the effect of docketing a 
judgment and nothing else. When Dixon 
took a reconveyance of the land from Foun- 
taine Green, did not these liens, though not 
docketed, still adhere to the land in Dixon's 
hands? Under all the facts and circum- 
stances in this case, were said liens de- 
stroyed, or did they ever cease to exist? 
Fountaine Green, quoad the undocketed 
judgments, may be treated as a purchaser 
without notice, and his title good against 
said judgments; and had he conveyed to 
any other person than Dixon, might have 
passed a good title. This he did not do, 
but reconveyed to Dixon. In 1 Story, Eq. 
Jur. § 410, the law is laid down thus: "The 
bona fide purchaser, for a valuable consid- 
eration, purges away the equity from the ti- 
tle, in the hands of all persons who may ob- 
tain a derivative title, except it be that of 
the original party (which in this case is 
Dixon), whose conscience stands bound by 
the violation of a trust and a meditated 
fraud." 

In 1 Schoales & L. 379, that great equity 
•judge. Lord Eedesdale, said: "So,, if Mr. 
Daly had made a conveyance io another per- 
son with notice of the trust, and taken back 
a reconveyance, this would have operated 
nothing; it would not have altered the es- 



tate; nay, if a trustee conveys to a person 
who has no notice of the trust, and then 
takes a reconveyance, he having notice of 
the trust, it attaches on him, though it 
would not on a person not having notice; 
if a third person had become a purchaser he 
would have held discharged of the trust" 
In the second volume of the Leading Casesi 
in Equity [page 1], in the case of Basset v. 
Nosworthy, this whole doctrine of subse- 
quent purchasers without notice is fully ex- 
amined and discussed; and while it is ad- 
mitted as settled law, that where one pur- 
chases an estate bona fide, and for valuable 
consideration, without notice of prior liens 
or incumbrances thereon, his title is good, 
and if he sells to another, the title will pass 
free of the incumbrances or liens, that au- 
thority says: "But this principle ceases to be 
applicable when an estate bought without 
notice, is reconveyed to a prior purchaser, 
who sold hi violation of rights, which he 
knew at the time of his purchase, and whose 
conscience is still tainted with the original 
fraud." This doctrine has been recently ap- 
proved by our court of appeals. They say: 
"A bona fide purchaser of an estate for val- 
uable consideration, without notice, purges 
away the equity from the estate, in the 
hands of all persons who may derive title 
under it with the exception of the original 
party, whose conscience stands bound by 
the violation of his trust and meditated 
fi-aud." Carter v. Allan, 21 Grat 248. 

Thus stands the law. Now, does it apply 
to this case? I think it does. Mr. Dixon 
sold to jNIr. Green, went into bankruptcy, got 
his discharge, and in less than one year 
Green conveys back to him the land upon 
which the liens existed at the time of the 
sale to Green. Dixon knew, when he con- 
veyed to Green, of the existence of these 
liens; he knew it when Green reconveyed 
to him; he knew it all the time. In such 
transactions the law requires good faith and 
fan- dealing. Can it be truthfully said that 
we have this good faitii and fair dealing 
here? Can just fan*, and bona fide credit- 
ors be thus deprived of their rights? Can a 
eom't of equity aid in such transactions as 
this? -Dixon relies alone on his bankrupt dis- 
charge. Will this avail him? This is the 
next and last question we shall examine. 
The banla-upt discharges one personally from 
all antecedent debts. It is simply a per- 
sonal discharge. It does' not undertake to 
destroy liens on property; it simply gives a 
personal discharge and leaves the liens where 
it found them. If Mr. Dixon had never 
gone into bankruptcy, his sale to Mr. Green, 
and Green's sale to him (Dixon) with full 
knowdedge of the liens, the liens would still 
stand against Dixon's land. We have seen 
that Dixon's selling to Green,— Dixon hav- 
ing full knowledge of the liens, and Green 
not— and then Green's conveying back to 
Dixon,— Dixon still having knowledge of the 
Hens,— has been, declared by our comrt ol 
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appeal to be a breach of ti-ust and a meditat- 
ed fraud. The banla-uj^t discharge does not 
ciu-e and purify this fraud. See Jones t. 
Clark, 25 Grat. 067. Dixon was guilty of a 
constructive or implied fraud by selling to 
Green, with full knowledge of the judgment 
lions on his land, going immediately there- 
after into bankruptcy; and as soon as he 
gets a discharge therein, accepts a deed 
from Green conveying the land back to him, 
—and all this done in less than a year from 
the time he conveys the land to Green. With 
tliese facts shown in the record, can any 
one say that Dixon did not meditate a fraud 
upon his judgment ci'editors? To put it in 
the mildest form, it is a constructive or im- 
plied fraud, and the court of appeals, in the 
last case cited, says a constructive or im- 
plied fraud "has precisely the same effect 
with actual fraud, in regard to the measure 
of liability therefor," and most pertinently 
and forcibly asks, "Why has it not the same 
effect in regard to his discharge in bank- 
ruptcy? Can this question of discharge be 
made to depend upon the degx*ee of aggra- 
vation of the fraud?" 

There is to my mind another fact dis- 
closed by the record, which sti-ongly tends 
to show that this whole transaction was, on 
the part of Dixon, a breach of good faith 
and fair dealing, and therefore a "meditated 
fraud." The bill was filed at March rules, 
1869, and Dixon never answered it till the 
September term of this court for 1S77, a 
period of over eight years; and when he 
does answer, gives no explanation of the 
transaction, but simply attempts to sa-een 
lumself behind his bankrupt discharge. I 
do not think this can protect him, and am 
of opinion, that by the facts in this case, the 
I'ens on Dixon's land, existing at the time 
of the sale to Green, have never been de- 
sti'oyed, but still exist in full force, and there 
may be a decree accordingly. 

September 29th, 1877. 

On the facts and law of the case thus stat- 
ed, the United States disti-ict court dismissed 
the bill on grounds set forth as follows: 

HUGHES, Disti-ict Judge. In the suit of 
E. Barnum's Administrator et al. v. John 
W. Dixon, in the circuit court of Matthews 
county, Dixon's deed to Green, conveying the 
land which the bill sought to subject to judg- 
ment liens, was not attacked as fraudident, 
but was treated as valid, and therefore it 
must be so considered by this court. If it 
was valid, then Dixon, when he came into 
banki-uptcy, had conveyed away all his title, 
and the land did not become part of the as- 
sets in bankruptcy, and the bankruptcy com*t 
could not have had any jurisdiction over the 
land. Not only, therefore, did the land- re- 
main charged with any liens that might have 
been superior to Dixon's deed of conveyance 
to Green, but the enforcement of such liens 
i*emained within the exclusive jui'isdiction of 
the proper state coiu-t. It is vei'y ti'ue that 



I it would have been competent for the as- 
signs in bankruptcy or any alien creditor to 
come into this court and attack the deed as 
invalid by reason of fraud; in which event, 
this court would haA-e had jurisdiction to 
try such an issue. If such a bill had been 
filed and this court had pronounced the deed 
fraudulent and void, then the land it re- 
lated to would have become part of the 
assets in bankmptcy, and this court, on its 
bankruptcy side, would then have had ex- 
elusive jm'isdiction to administer it as as- 
sets, and to ascertain and liquidate the liens 
resting upon it But the deed of Dixon to 
Green has been all along accepted and treat- 
ed as valid; and it therefore operated to 
convey aivay all of Dixon's title, and there- 
fore the land it conveyed formed no part of 
■the assets in bankruptcy, and was not and 
is not within the jurisdiction of this court 
If it was charged with liens when conveyed 
by Dixon to Green, it is exclusively for the 
state court so to decree. It is not competent 
for this court to consider of that matter. 

But it is claimed that the discharge of 
Dixon in bankruptcy operated to extinguish 
i as to him all debts which he owed before 
the date of his petition in banki-uptey,^ and 
that such discharge operated to release the 
land which he had conveyed away from the 
lien of the debt to E. Barnum's administra- 
tor when the land came back to him by 
Green's reconveyance. Let us examine this 
pretension. The bankruptcy proceeding con- 
sists of two branches. The bankrupt sun-en- 
dered his estate to the court, and becomes 
civiliter mortuus as to it from the filing of his 
petition. The estate comes to the court 
charged by the bankruptcy law with all liens 
which were resting upon it The bankniptcy 
proceeding then goes on, in one branch as 
to the banknipt, and in the other branch as 
to his estate and the liens upon it. The law 
requires the bankruptcy court to respect and 
discharge the liens resting upon tlie estate, 
and contains nothing in the remotest degree 
implying that the estate which had been 
held by the bankrupt previously to the filing 
of his petition shall be exonerated from the 
hens legally resting upon it The baiikiniptcy 
proceeding, in the branch relating to tlie 
bankrupt himself, is purely pei-sonal, and the 
discharge in bankruptcy is simply a pei-sonal 
exoneration of the bankrupt from the debts 
which he had owed. Even the assets which 
he brings into bankruptcy are charged witli 
all liens existing against them, and if they 
are sold after his discharge (a thing not un- 
usual),, and he becomes the pm-chaser of such 
of them as are incumbered with liens, he 
takes them subject to the liens of the very 
debts from which he is personally discharged. 
If this be so by the express terms of the 
bankrupt law [of 1S67 (14 Stat 517)], as to 
property whict he brings into the banki-uptcy 
court how much more certainly is it as to 
property which, by fraud or contrivance, or 
even by honest ti-ansfer, he has managed not 
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to surrender in l)ankruptcy. The discharge in 
bankruptcy is merely personal as to the 
bankrupt, and does not affect his estate. If 
the estate is subject to liens, the pa-sonal 
<lischarge of the bankrupt does not operate 
to release it from the liens. The bankrupt 
cannot, by conveying away any part of his 
^■estate before filing his petition,, dischai'ge it 
of liens which would be enforced against it 
if it came into bankruptcy. That which he 
thus conveys away may be subjected by 
state com'ts to liens incumbering it That 
which he brings into bankruptcy will be sub- 
jected to liens incumbering it by the bank- 
mptcy com't. In either case the lien in rem 
wiU stand and be enforced, though the debt 
in personam be discharged in bankruptcy. 
'The language of the order of discharge is 
that John TV. Dixon, the bankrupt person, 
■"be discharged from all debts which existed 
;at the filing of his petition;" not that his 
estate be discharged from the liens of those 
<lebts. Bocumonts of this sort mean only 
what they express, and are not construed to 
■operate beyond the strict effect of their 
terms. When, therefore, a discharge in bank 
ruptcy declares that the said bankrupt, John 
W. Dixon, is forever discharged from debts 
5ind claims due on the day of his petition, 
It refers to hira personally, and cannot be 
-construed to mean that his estate is dis- 
Kjharged from the liens which incumber it. 

As to the more general aspects of this 
-<;ase, I concur fidly in the opinion of Judge 
Montague rendered in the cause in the state 
court, and will dissolve the temporary re- 
-straining order heretofore entered by me, nnd 
-dismiss the bill in this comi:. 

The case of G. W. Simmons is similar to 
this one in its general features, and I will 
dissolve the injunction and dismiss 1±ie bill 
in that case also. 



Case Wo. 3,929. 

DIXON T. COLUMBUS, ETC., R. CO. 

[4 Biss. 137.] ^ 

Circuit Court, D. Indiana. Jan., 18GS. 

FllEIOnT BiLI.— COXSTUDCTIOK— OXUS PliOBAXDI— 
Loss BEYOXD CAnRIKK'S LiXE. 

1. A freight bill is a contract; and its effect 
-cannot be varied by parol evidence. 

2. A freight bill ending "Acc't Henry Dixon," 
and signed "W. T. Noell & Co.. Agents," may 
he construed as made to Henry Dixon, he being 
In fact the consignee. 

3. The words "I. & O. Central R .R." cannot, 
without an allegation of misnomer, or offer to 
prove the identity, be taken to mean the Co- 
lumbus and Indianapolis Railway Co., in a con- 
tract not purporting to be made by such com- 
pany. 

4. Where a freight bill is signed "W. T. Noell 
& Co., Agents," not appearing on its face to 
"be the contract of a railroad company, parol evi- 
•<ience is not admissible to show that it is the 

contract of the company. 

5. In the charge of a breach of a common law 
'duty — as the duty of a common carrier— denied 

^ [Reported by Josiah H. Bissell, Esq.., ana 
.here reprinted by permission.] 



by the defendant, the burden of proving the 
■breach .is with the party alleging it, whether it 
is alleged as a mal-feasance or a non-feasance; 
and he cannot recover without proving it. 

6. Where a railroad company received goods 
for transportation to a point beyond tlieir own 
terminus, and tlie plaintiff alleges that they un- 
dertook to carry the whole distance by rail, the 
burden is upon him to prove such undertsiking. 

[Cited in Robinson v. Memphis & C. R. Co., 
9 Fed. 139.] 

7. In such case the burden is not upon the 
carrier to account for the loss, if he has de- 
livered at his own terminus to a proper person. 

[This is an action at law by Henry Dixon 
against the Columbus and Indianapolis Rail- 
•road Company.] 

McDonald & Roach, for plaintiff. 
J. S. Ketcham, for defendant 

MCDONALD, District Judge. This is an ac- 
tion of assumpsit The declaration contains 
two counts. The first count charges that the 
defendant is a common carrier from Indian- 
apolis, Indiana, to Columbus, Ohio, in the di- 
rection of New York, its road forming one of 
several connecting lines from • the city of 
Evansville to the city of New York; and that 
on the 12th of October, 1865, the defendant 
entered into a written contract with the 
plaintiff, and tliercby promised, in considera- 
tion of the paynfent of freight to transport 
twenty-five hogsheads of tobacco, worth four 
thousand dollars, from Evansville to New 
York by railroad. The count then avers 
tliat the plaintiff "shipped" said tobacco on 
tlie Evansville and Crawfordsville Railroad, 
which carried it to Terre Haute and deliver- 
ed it to the Terre Haute and Richmond Bail- 
road Company, which ti-ansported it to In- 
dianapolis, and there delivered it to the de- 
fendant, to be by the defendant carried over 
its road in the direction of the city of New 
York; and that the defendant failed to deliv- 
er said tobacco at the eastern terminus of 
its road to any connecting line to be trans- 
ported by rail to the last-named city; but on 
the contrary, forwarded it by rail to Balti- 
more, and thence by water toward New York, 
whereby tlie tobacco was lost at sea. 

The second count is substantially like the 
first except that alleging no contract in writ- 
ing, it avers that the defendant engaged to 
carry the tobacco from Indianapolis to New 
York "by railroad and not otherwise," and 
"permitted it to deviate from the said route 
by railroad," and to be transported part of 
said distance by water in boats; whereby 
it was lost at sea. The defendant pleads the 
general issue. 

By agreement this cause is submitted for 
trial to the court without a jury. On the 
trial, tbe plaintiff proved the delivery of 
seven hogsheads of tobacco on the 12th of 
October, 1865, to the Evansville and Craw-' 
fordsville Railroad Company, and its car- 
riage, by that coiupany, to Terre Haute, 
thence by tlie Terre Haute and Richmond 
Railroad Company to Indianapolis, thence 
j by the defendant's railroad to Columbus, 



DIXON (Case No. 3,929) 



[7 Fed. Cas. page 752J, 



Ohio, tlience by a direct railroad line to Ben- 
wood, thence by the Baltimore and Ohio 
Railroad to Baltimore, thence by a steamer 
for New York. The plaintiff also proved that 
the tobacco never reached New York, and 
that it would have been worth three thou- 
sand and fifty-six dollars and ten cents at 
New York, had it reached that place in due 
course of transportation. 

The plaintiff also produced in evidence a 
freight-book of the Terre Haute and Rich- 
mond Railroad Company, in which is con- 
tained the following manifest: 
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Tlie plaintiff further proved that William 
Grayden, whose signatiu'e appears to the 
above manifest, was, at the time when it was 
made, the defendant's freight agent at In- 
dianapolis. The manifest was read in evi- 
dence without objection from the defendant. 
Preparatory to the produciion in evidence of 
the writing hereinafter copied, the plaintiff 
further proved that W. T. Noell & Company, 
mentioned therein, and residing at Evans- 
ville, were in October, 1865, the agents of the 
defendant to solicit and procm-e freight to 
be passed over the raih'oad of the defendant; 
that said W. T. Noell & Co. executed the said 
writing, and that about that time they ex- 
ecuted many other writings, all which the 
defendant had recognized and ratified as be- 
ing done by the said W. T. Noell & Co. as the 
defendant's agents. This latter evidence was 
given under the objection of the defendant. 

The plaintiff thereupon offered in evidence 
.s.iid writing, which is as follows: 

"W. T. Noell & Co., Forwarding and Com- 
mission Merchants, and agents for the Great 
Eastern Express Line, via Evansville and 
Indianapolis. 

"Through BiU of Lading. 

"Evansville, Indiana, October 12th, 1865. 

"Received from W. T. Noell & Co., in ap- 



parent good order, the articles described be- 
low, contents and value unknown, which are 
to be transported to Terre Haute by the 
Evansville and Crawfordsville Railroad Com- 
pany, and thence via Terre Haute and Rich- 
mond Raih'oad and connecting roads, I. and 
O. Central R. R., all rail, to Messrs. Bacon, 
Clardy & Co., at the customary place of de-* 
livery in New York, he or they paying freight 
at the rate — cents, if of first class; if of 
2d class, — cents; if of 3d class, SO cents; if 
of 4th class, per 100 pounds, — cents; per- 
bbl., — and charges as below. 

"And it is agreed and is a part of the con- 
sideration of this contract, that the several 
carriers and parties in whose charge said 
goods may be, between this and the place of 
delivery, are not to be held responsible for 
any loss or damage arising from the danger 
of the seas, or railroad, canal, river, or lake 
transportation, or from providential causes; 
for delay of perishable articles, or for loss or 
damage to packages, the bulk of which ren- 
ders it necessary to forward them in open 
cars; or fi-om fire from any cause while ia 
transit or at stations; nor for any accident 
or delay from any unavoidable cause. And 
it is further agreed that in case of any loss, 
detriment, or damage done to or sustained by 
any of the property herein receipted for, 
whereby any legal liability or responsibility 
shall or may be incurred, that company shall 
alone be held answerable therefor in whose 
actual custody the same may be at the time 
of the happening of such loss, damage or det- 
riment. ii^^Iti is understood that the shipper,, 
in accepting this bill of lading, agrees to all 
its tei'ms and conditions. 
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"Sell leaf in New York, and forward strips 
to Messrs. Robert Kerr & Son, liiverpool. 
Acc't Henry Dixon, Esq., Henderson, Ky. 
"W. T. NoeU & Ck)., Agents." 

Tlie defendant objected to this . paper as 
evidence: First, because it is only a receipt, 
and not a contract; secondlj', because on its 
face it does not purport to be a contract, of 
tlie defendant These objections were held 
over till the final decision on the evidence; 
and I now proceed to decide tliem. 

1. It is argued that this writing is not a 
contract, but a mere receipt. Certainly, in 
its general features, it seems to be a bill of 
lading; and a bill of lading is always a con- 
ti'act— one which, accoi'ding to the authori- 
ties, may be assigned very much like a note 
or bill of exchange. Conard v. Atlantic Ins. 
Co., 1 Pet 12G U. S.] 3SG. Singularly enough, 
however, at firet sight this would seem to be 
a bill of lading executed by W. T. Noell & 
Co. to W. T. Noell & Co., for it is signed by 
that company, and it begins with these 
words: "Received from W. T. Noell •& Co.," 
and if it is a receipt made by them to th^m 
it is a nullity. But, on a closer inspection, we 
find that it ends thus: "Acc't of Henry Dix- 
on, Esq., Henderson, Ky." In view of this 
language, and of the maxim that written con- 
tracts should, if possible, be so construed 
"ut res mag^s valeat quam pereat," I am in- 
clined to hold the insti'ument as being made 
to the plaintiff, Henry Dixon. If I am right 
in construing this to be a bill of lading made 
to the plaintiff by W. T. Noell & Co., there 
can be no doubt tliat it is a conti-act. For 
it contains an express agi-eement as to the 
liabilities of the carrlei-s. Indeed, it seems 
very plain that it is a receipt and a contract 
both. 

2. It is insisted that this bill of lading does 
not on its face, even prima facie, pm-port to 
be the contract of the defendant. It appears 
to me that this objection is well taken. The 
name of the defendant does "not appear in it. 
It is time that, in stating the route which the 
tobacco was to take, it has this phrase: "I. 
& C. Ceuti-al B. R." But this is not the 
name of the defendant or the defendant's 
road. If the phrase had been the "O. & I. 
Central B. R.," perhaps the court ought' to 
construe it to mean the defendant's road. 
But as there is no allegation of a misnomer 
in the declaration, and no offer to prove tliat 
the "I. & C. Central B. R." means the Co- 
lumbus & Indianapolis Railway, I think the 
court cannot ofiicially take notice of such 
meaning. 

On its face, then, this bill of lading does 
not appear to be the contract of the defend- 
ant, and the question is, can tlie plaintiff be 
permitted by parol evidence, to prove that it 
is the defendant's contract? I think he can- 
not I think that, on its face, the biU of lad- 
ing is the receipt and contract of W. T. Noell 
& Co., and not of the defendant. The gen- 
eral rule, that parol evidence is inadmissible 
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to add to or vary the terms of a written con- 
ti-act, is too well settled to require any cita- 
tion of autliorities, and I see no reason for 
not applying this general rule to the contract 
in question. It has been applied in several 
cases. Higgins v. Ii. S. Mail Steamship Co. 
[Case No. 6,469]; The Beeside Dd. ll,Go7]; 
Goodrich t. Norris L^d. 5,545]. 

The circumstance that, to the signature of 
W. T. Noell & Co., to this bill of lading, is 
added the term "Agents," amounts to noth- 
ing: If, on examining the whole bill, we do 
not construe it so as to make Noell & Co. 
"agents for the Great Eastern Express Line," 
whatever that may be, I think we must re- 
gard the term "Agents" attached to their 
signature as mere descriptio personarum. 
McClure v. Bennett 1 Blackf. 189; Hobbs v. 
Cowden, 20 Ind. 310; Pentz v. Stanton, 10 
Wend. 271. The plaintiff insists that the 
case of Mechanics' Bahk v. Bank of Colum- 
bia, 5 Wheat. [18 U, S.] 326, is in point to 
show that parol evidence to aid this bill of 
lading is admissible. In that case the check 
sued on was as follows: "Mechanics' Bank 
of Alexandria, June 25, 1817. Cashier of the 
Bank of Columbia: Pay to the order of P. 
H. Minor, Esq., ten thousand dollars. W. 
Patton, Jr." 

The question was, whether the Mechanics' 
Bank was liable on this check, and it was 
decided in the affirmative. And the court 
said that "the appearance of tlie corporate 
name of the institution on tlie face of the 
paper at once leads to the belief that it is 
a corporate and not an individual transac- 
tion." *'The evidence, therefore, on the face 
of the bill predominates in favor of its be- 
ing a bank transaction." This niling goes 
as far as I would be willing to follow. But, 
whether right or wrong, the case is evidently 
diffei'ent from the one at bar. The ground 
of the decision was that because the name of 
the Mechanics' Bank was at the head of tlie 
draft, it was prima facie the act of tlie bank. 
But in the present case, the defendant's name 
is not at the head pf the bill of lading, or any 
where in it or on it. No one looking at it 
could suppose that it is a conti'act by the 
Columbus & Indianapolis Central Railway 
Company. 

On the whole, tlien, I rule out the bill of 
lading as evidence against tiie defendant 
On this ruling, the plaintiff cannot recover 
on his first count For as it is on a written 
agreement, and as he shows no such agi'ee- 
ment in evidence, there is a failure of proof 
to sustain it 

It remains to be inquired whethei* the evi- 
dence sustains the second count of the declara- 
tion. This count, as we have aheady seen, is on 
a parol contract It charges that the defend- 
ant received the tobacco in question at Indi- 
anapolis, and, on sufficient consideration, 
promised to calry it by raih'oad to New York, 
and, in violation of that promise, permitted 
it to deviate from said route by raUroad, and 
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to be transported part of said distance by- 
water, in boats. Are all these allegations 
substantially proved? 

I think it is fair to conclnde from the evi- 
dence, that the defendant did receive from 
the plaintiff, at Indianapolis, the tobacco in 
question, and did promise to carry it to Co- 
lumbus, Ohio, and there to deliver it to some 
other railroad carrier for transportation on 
a usual and safe route all the way by rail 
to New Yoi'k. I conclude also from the 
evidence, that, if the defendant did so cany 
the tobacco to Columbus, and did so deliver 
it there to some other railroad company 
whose ti'ack formed a linK in a usual and 
fair line of ti'ansportation by i-ail to New 
York, directing it to be so transported, the 
defendant is not liable in this action. 

There is not the slightest evidence tliat the 
defendant promised to cany the tobacco to 
New York by rail or" any other conveyance. 
But, as the defendant must be presumed, 
from the manifest shown in evidence, to have 
icnown that the plaintitf intended that his 
tobacco should be carried all the way hy rail 
to New Y'^ork, and as the defendant with 
this knowledge undertook to cany the goods 
to Columbus, an implied obligation followed 
to deliver the tobacco there on some other 
road forming a link in a proper and usual 
line of ti-ansportation by rail to its destina- 
tion in New York, and tt notify the party to 
whom the same was so delivered of the 
plaintiff's direction to have it earned all the 
way by rail. Did the defendant do this? 
And if there is not evidence on any point 
included in this duty, what is the legal pre- 
sumption? The answers to these two ques- 
tions must decide the plaintiff's right to re- 
cover on his second eoimt. 

1- Did the defendant cany the goods to 
Columbus, and there deliver them to some 
other company whose road formed a link in 
a proper and usual line of transportation by 
rail from Columbus to New York, and notify 
the company to which such delivery was 
made of the plaintiff's direction to carry all 
the way by rail? It is clearly proved that 
the defendant can-ied the goods to Columbus. 
It is also clear that, at that citj', the defend- 
ant delivered the goods to a company whose 
railroad led du'octly to Benwood, the western 
terminus of tlie Baltimore and Ohio Railroad; 
and that tliey were carried on the two last- 
named roads from Columbus ta Baltimore. 
At Baltimore, it appears that the tobacco was 
put on a steamer to be carried by sea to 
New York. The evidence adduced by the 
defendant also proves that from Columbus 
to New York there are several usual and 
proper through freight railroad lines; and 
that one of these is by the way of Benwood 
and Baltimore, though it is not the nearest 
and most direct line. It is certain that the 
tobacco might have gone all the way by rail 
on this line to New York; that it was a usual 
and proper lino for freight transportation to 
that city from Columbus, Ohio; and that, for | 



sending the tobacco on that line, the defend- 
ant, therefore, is not chargeable with any 
breach of duty. But did the defendant in 
delivering the tobacco to be carried on this 
line properlj' direct that it should be carried 
all the way by rail? On this point there is 
no evidence. 

2. The only remaining question, then, is, 
what is the legal presumption? The defend- 
ant having performed all the other duties of 
a carrier, ought we to presume, in the absence 
of all proof, that on the delivery of the to- 
bacco at Columbus to be carried by the route 
past Benwood and Baltimore to New York, 
the defendaiit properly directed that such car- 
riage should be all the way by x-ail? In other 
words, as to this point, on whom does the 
burden of proof devolve? If the plaintiff had 
proved the allegation in his second count, that 
the defendant, for valuable consideration, 
promised to carry the tobacco all the way by 
rail to New^ York, this question would be un- 
important. But as there is not sufficient proof 
of tliat promise, tlie question, I think, is the 
turning point in the case. 

It is, indeed, a general nile that he who 
affirms a proposition must prove it. To tliis 
rule, however, there are manj"- exceptions, es- 
pecicillj- in charging breaches of common law 
duties. For, in general, a court ought not to 
presume such a breach of duty w^ithout proof. 
And in those cases in which the plaintiff 
gi'ounds his right of action \ipon a negative al- 
legation, and, where, of course, the establish- 
ment of this negative is an essential element 
in his case, the bm*den devolves on him to 
prove the negative. 1 Greenl. Ev. § 78. 

Such is the present case. The averment as 
to the defendant's breach of duty concerning 
the tobacco, is that the defendant "permitted 
it to deviate from the said route by railroad 
and to be transported part of said distance 
by water in boats." Now if this word "per- 
mitted" is to be construed as the charge of 
some wrongful act by the defendant, the alle- 
gation is affirmative; and so the necessity on 
the plaintiff to prove it would be unquestion- 
able. But if it is to be deemed— as I think it 
should be— merely an allegation of an omis- 
sion of duty, then it is substantially a negative 
averment, on which, in the language ot Pro- 
fessor Greenleaf, "the plaintiff grounds his 
right of action;" and still, I think, according 
to the rule above laid do^^m and to the rea- 
son of the thing, it devolved on the plaintiff 
to prove the omission of that duty. 
"The plaintiff, in oi*der to escape this con- 
clusion, insists on the application of another 
rule, namely, that where the action is found- 
ed on a negative allegation, and the affirma- 
tive is peculiarly within the knowledge of 
the defendant, the burden is on the defendant 
to prove such affirmative. No donbt this is 
law. I do not thinlc, however, that it is ap- 
Xilicable to the point under consideration. It 
is mostly applied to. charges of unlawfully 
performing things without a written license, 
—as to retailing liquor without a license. 
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Here, if there is a lii;ense, the defendant is 
supposed to have possession of it; and if he 
does not produce it, it is fair to presume he 
has none. But* in the ease at bar, it ought 
to he presumed, in the absence of evidence to 
the contraiy, that the defendant gave direc- 
tions to caiTy the tobacco by rail to New 
Jtorli, and that those directions were in writ- 
ing, and were delivered with the tobacco to 
the next carrier. The matter of such direc- 
tions, therefore, was not peculiarly within the 
laiowledge of the defendant 

It is also insisted on behalf of the plain- 
tiff tliat, though no presumption of the 
breacli of a common law duty on the part of 
a common carrier ought to be indulged in the 
-absence of the evidence, yet, when the plain- 
tiff proves, as in this case, the loss of his 
.goods, the burden of accounting for that loss 
devolves on the carrier. This is undoubtedly 
the general mle; but I thinli: it is inapplicable 
to the present case. It applies to losses hap- 
pen big while the goods are under the care or 
-control of the carrier; and it should not be 
extended to cases of loss after the carrier has 
taken the goods to the proper place, and de- 
livered them to the proper person. Here, I 
repeat, there is no evidence that the defend- 
ant engaged to carry the goods beyond C!o- 
lumbus, Ohio. The goods were lost at sea 
hundreds of miles beyond the eastern ter- 
minus of the defendant's road. The proof of 
such a loss, in my opinion, does not cast on 
the defendant the bm-den of accoimting for 
that loss. Upon the whole, I thinlv the plain- 
tiff cannot recover on this evidence. He may 
be non-suited if he please, else I shall find 
for the defendant 

The plaintiff submitted to a non-suit 

- NOTE. So far as bills of lading and other 
^writings are mere receipts, they may be con- 
tradicted by parol, but so far as the writing 
•contains terms of a contract it stands on the 
same footing as other written contracts. Thus 
a bill of lading receipting goods as in good or- 
der and well conditioned, may be contradicted 
by showing that their internal order and condi- 
tion was bad, and any other fact erroneously 
recited. 1 Greenl. Bv. § 305, and notes. As to 
how far bill of lading is a contract, and how 
far a receipt, consult 1 Par. Shipp. & Adm. 190, 
191, and notes; 3 Kent, Comm. 208; The J. W. 
Brown [Case No. 7.590], and cases cited; The 
"Wellington [Id. 17,384]. As to the sliipment, 
it is not conclusive eviJence between the original 
parties. Grant v. Norway, 10 C. B. 665; Bates 
V. Todd, 1 Moody & R. 106; Berkley v. Wat- 
■linff, 7 Idol. & E. 29. 

Though it appears to have formerly been the 
general rule that the contract must show on 
its face, that a person other than the execut- 
ing party is the principal, or such principal is 
not hound, yet this would seem to hold now 
-only in cases of solemn instruments under seal; 
' and the authoritative rule now is that where 
thQ agent makes a contract, apparently in his 
own name, but really for his principal, his prin- 
cipal is liable. The difference being that the 
agent also makes himself personally responsible. 
Mr. Justice Story says "there is no doubt that 
parol evidence is admissible on behalf of one 
of the contracting parties to show that the 
other was an agent * * * although contraet- 
injr in his own name, so as to fix the real prin- 
-ojpal." Story, Ag. § 270; also Id. §§ 110, 147, 



160-162, 269, 392; 2 Smith, Lead. Cas. 226, tind 
cases cited; Chit. Cont. (11th Am. Ed.) 149, note 
y^; Id. 303, note o; Id. 309, note h; Higgins v. 
Senior, 8 Mees. & "W. 834; Dykers v. Town- 
send, 24 N. Y. 57. , , 

Mr. Parsons, in his work on Contracts (vol- 
ume 1, p. 55,) states the general rule to be, 
"Parol evidence may always be admitted to 
charge an unnamed principal; but not to dis- 
charge the actual signer." Consult also notes 
to same page, and page 549. Common carrier 
under special contract limiting his liability has 
no authority to contract with next carrier for 
a limited responsibility. Babcock v. Lake Shore 
& M. S. R. Co., 49 N. T. 491. Effect of marks 
showing idtimate destination and nsmg printed 
blank adapted to through contract. Id. 

Where a common carrier contracts for the 
transportation over his route and delivery to 
connecting line, the fact that the contract fixes 
the price for the entire carriage does not make 
it a through contract, so as to entitle the suc- 
ceeding carriers to the benefit of exceptions from 
liabilitv contained in the contract Aetna Ins. 
Co. V. Wheeler, 49 N. Y. 616. In a contract by 
a carrier to transport and deliver to a point be- 
yond its own line, an exception as to liability 
extends to connecting lines who share the 
freight Maghee v. Camden & A. R. Transp. 
Co., 45 N. Y. 514. Under an agreement to carry 
freic;ht to a point beyond the terminus of its own 
line^ a railroad company is liable for the default 
of a connecting line; but themere receiving goods 
marked for such a point only binds the car- 
rier to deliver to the next carrier. Root v. 
Great Western R. Co., 45 N. Y. 524. 

For an elaborate discussion of tlie liabiUty of 
common carriers on throuj?h bills of lading, and 
what constitutes a through bill, and under what 
circumstances a carrier is discharged from fur- 
ther liability by delivery at his own terminus 
to a connecting carrier for further transporta- 
tion, consult Woodward v. Illinois Cent. R. Co. 
[Cases Nos. 18,006 and 18,007]. and cases 
there cited; also a recent opinion by the U. 
S. supreme court. Railroad Co. v. Manufac- 
turing Co., 16 Wall. [83 U. S.] 318. The rule 
adhered to by the Illinois supreme court is that 
a carrier receiving goods marked beyond liis 
own route is liable for their delivery at their 
ultimate destination. Illinois Cent R. Co. v. 
Gopeland, 24 III. 332; Same v. .Johnson, 34 111. 
389; Same v. Frankenberg, 54 111. 88. 



Case No. 3,930. 

DIXON et al. v. The CYRUS. 

[2 Pet Adm. 407.]^ 

District Court D, Pennsylvania. 1789. 

Seamen's Wagcs— Foiifeitukb by MiscoNnrcT. 

The libellants, seamen of the Cyrus, at the 
commencement of the voyage, had refused to 
proceed to sea, unless the rigging was repaired. 
An accommodation took place, and they per- 
formed the voyage. After the arrival of the 
ship at Philadelphia, they attended on board to 
do duty, but finding other persons employed to 
unload the ship, and no provisions prepared for 
them, they went on shore. It was attempted to 
forfeit their wages for the voyage, in conse- 
quence of the conduct of the seamen in the be- 
ginning of the voyage, and also by their having 
left the ship. The court decreed wages for 
the voyage. 
[Cited in The Nimrod. Case No. 10.267: The 

Mentor, Id. 9,427; Magee v. The Moss, Id. 

8,944; Grannon v. Hartshorne, Id. .'>.GS9; 

The Ohilde Harold, Id. 2,076; The Weno- 

nah. Id. 17,412; Halverson v. Nisen, Id. 

^ [Reported by Hon. Richard Peters, Dis- 
trict Judge.] 
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r),070- The Hudson. .6 Fed. 830; The He- 
roe, 21 Fed. 52S; The Xoddleburn, 2S Fed. 
857; The Lizzie Franli, 31 Fed. 480.] 

Before PETERS, Disti-ict Judge. 
As there are no depositions filed in this 
cause, but the suit lias, by consent of coun- 
sel on both sides been conducted on oral tes- 
timony. I may not perhaps be able to state 
the case with that precision I might other- 
wise have done. I have, however, griven 
close attention to the witnesses and find the 
leading circumstances to be follows. The 
libellants entered on board the ship Cyi'us, 
Thomas Scott, master, in the month of April 
last, and signed articles in the usual form 
for a voj-age from Philadelphia to the port 
of Lisbon and back again. When the ship 
Iwd got under way, the mariners discov- 
ered that she was very badly provided with 
running rigging; that many of the hal- 
liards and ropes were not in the usual condi- 
tion of a vessel entering upon a voyage: 
that they could not clue the sails without go- 
ing aloft to search for the proper ropes; 
and that, upon enquiry, they found tliere 
was but one coil ot spare running rigging 
on board to remedy these defects. Where- 
upon, when tlie ship had come to, a few' 
miles down tlie river, they remonstrated to 
the captain, and finally refused to weigh an- 
chor, or proceed with the vessel in her pres- 
ent condition. How this remonstrance and 
refusal was conducted, whether in a mutin- 
ous disorderly manner or otherwise, does not 
appear by any part of the testimony. Upon 
this the captain dispatched a messenger to 
tlie city to inform the owners of his situation, 
and in consequence of this intelligence. Cap- 
tain Keith, one of the owners, went down to 
the ship, and took with him several hired 
men, either to assist in getting the vessel 
under way, or to compel the mariners to do 
their duty. What passed between Captain 
Keith and the discontented seamen does not 
appear, except that, before he left the ship, 
he prevailed with them to proceed on the 
voyage, promising that if they would do 
their duty, and behave themselves well for 
the remainder of the time, no notice should 
hereafter be taken of their late conduct, nor 
any deduction made from their wages on 
tiiat account. Captain Scott standing by and 
hearing these assurances given them. This 
affair occasioned a aelay of the ship of two 
or two and a half days. The vessel then 
prosecuted her voyage, during which the 
mariners supplied the deficiency of running 
rigging by untwisting old ropes and mauu- 
factiu-ing them over again into ropes fit for 
the piu'poses wanted. In due time the ship 
completed her voyage, and retm-ned safe to 
Philadelphia. On the third of September the 
ship was moored in the port, and at eleven 
o'clock in the evening of the same day, the 
mariners in general, if not all of them, left 
tlie A'essel and went on shore. The captain 
being present, desired them to return early 
next morning to go to their work: and they 



came back accordingly, some at, and some 
before day-light; but no ordei's were given 
as to what they were to do, except to two 
of them, who were directed -to unbend cer- 
tain sails, which they did. The mariners ob- 
serving that men were hired by the day to 
unload the cargo, and seeing no x>reparatious 
made for their provision, or that the kettle 
was cold, (as they term it,) enquired of the 
cook, whether he had received any orders 
to provide for the crew, who told them he 
had not received any; and they knowing 
that there was no meat on board, the last of 
their stoi'e having been consumed the day 
before, again left the ship, and went on 
shore. It appears that some of the libellants, 
and particularly John Winters,^ went fre- 
quently afterwards to visit the ship, and 
sometimes staid two hom's on board, with- 
out receiving any orders from the captain 
to go to work; and that the captain saw 
them come and go without desiring their at- 
tendance, or reproaching them for tlieir ab- 
sence, until at length they looked upon them- 
selves as discharged from the ship's service. 
Upon these facts the counsel for the re- 
spondents hath m-ged against the libellants 
that they have in two instances violated 
their contract, and forfeited their wages. 
First, in a mutinous refusal to do their duty 
on board, on a frivolous pretence of defi* 
ciency in the vessel's rigging; and secondly. 
In leaving the ship as soon as she arrived 
in port, and before her cargo was dis- 
charged. That it is manifest their complaint 
of the rigging was frivolous, because the 
ship hath completed her voyage without any 
addition of naval stores, observing that it 
would be very injm-ious to commerce if mari- 
ners should, on slight causes and artificial 
complaints, be encom-aged to justify a diso- 
bedience of orders, as they are, for the most 
part, not in a situation to answer the dam- 
age they may occasion to owners by the de- 
lays and losses which such disobedience may 
incm*. That the promise of the owner, in 
the pi-esent case, that no deduction should 
be made from the wages of the libellants on 
account of their refusal to do duty, cannot 
avail, or in the least affect the strict opera- 
tion of the articles, because the mai'iners do 
not conti-act with the owner, but with the 
captain; and that it is for this reason only, 
they are allowed to sue in the admiralty, and 
have a lien upon the ship. Molloy, 236, 244, 
2,">0; 1 Salk. 33. So that the owner, being no 
party to tlio articles, cannot by his engage- 
ment alter the terms thereof, or qiialify their 
construction. That although Captain Scott 
was present and heard the assurances given 
by the owner to the libellants, yet, as he 
did not himself expressly join in those assur- 
ances, the penaltj' on a breacli of the arti- 

-Johii Winters, one of the libellants, was 
alone able to give the usual security on institut- 
ing^ the suit; but it was agreed by counsel, that 
the issue of the cause with respect to him. 
should be conclusive as to the rest. 
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cles remains in full force against the mari- 
ners; and tbat tliese articles, like other con- 
ti-acts, ought to be strictly construed. And 
lastly, tliat their deserting the ship before 
the cargo was discharged, without the ex- 
press permission of the captain, Is of itself a 
forfeiture of wages by the plain and direct 
terms of the articles. 

In attending to these facts and ai'gumentSj 
I find it necessary to observe that shipping 
articles, as they are usually drawn, fully ex- 
press the duties and obligations on the part 
of the mariners, and the penalties they are 
liable to for non-performance, but on the 
part of the captain there is no stipulation 
mentioned, except the payment of monthly 
wages, which is made the sole consideration. 
But notA\'xthstanding this silence of the arti- 
cles, law and reason will imply sundry en- 
gagements of the captain to the mariners. 
Two of which are: Fu-st, that at the com- 
mencement of a voyage, the ship shall be fur- 
nished with all the necessary and customary 
requisites for navigation, or, as the term is, 
shall be found seaworthy; and, secondly, 
that the captain shall supply the mariners 
with good and sufiicient provisions whilst 
they are in his service. I am far from wish- 
ing to intimate, that it is either necessary or 
proper that the merchant or captain should 
be obliged to exhibit to the mariners he en- 
gages, a list of his stores, to take their opin- 
ion whether they are sufficient or not; yet 
when from accidental neglect or otherwise, 
there is a manifest and visible deficiency, the 
mariners may reasonably complain and re- 
monstrate—as in the present case, when the 
seamen were obliged to go to the main -top 
to command those ropes which are usually 
within reach fi*om the deck, and there could 
not be found on board a sufficiency of spare 
rigging to supply the defect I think such a 
vessel cannot be said to be duly furnished 
for a voyage, according to the implied con- 
tract of the captain. I say such a complaint 
may reasonably be made at the commence- 
•ment of the voyage, whilst it is yet in the 
power of the captain to procure all neces- 
saries; for when the ship is at sea, nothing 
but inability can exciise the mariner for a 
refusal of duty, whatever deficiencies may 
theu occm*, or be discovered. With respect 
to the objection made to the validity of the 
owner's promise, I would observe, that al- 
though the contract of the mariner is always 
with the captain by name, yet it is the owner 
who actually pays the wages; and it hap- 
pens not unfrequently, that the owner en- 
gages the mariners before it is known, who 
the captain for the voyage will be. But tlie 
law makes no distinction; the mariner may 
sue either the ship, tlie captain, or the owner 
for wages duly earned, and a summary jm-is- 
diction is allowed to him. But, to give full 
force to the argument, and suppose, that be- 
cause the articles are made in the name of 
the captain, he alone could make the promise 
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alluded to with effect, yet as Captain Scott 
stood by and heard the owner give these as- 
surances to the libellants, and did not declare 
his dissent, it amounts to such a tacit acqui- 
escence as ought in equity to be construed a 
confirmation of the engagement on his part. 
For it ought not to be supposed, that Captain 
Scott stood silent by, with a reserved deter- 
mination that after the mariners should have 
performed the services of the voyage, ho 
would cut them off from their wages, by dis- 
puting the authority of the owner to pardon 
a breach of the articles. To close this part 
of the subject— Supposing the libellants to 
have been ever so reprehensible, and liable 
in damages for the delay they had occa- 
sioned, yet they could not by the terms of 
the articles, forfeit more wages than what 
were due at the time of committing the of- 
fence: for how can • wages be forfeited 
which have not yet accrued? 

I now come to the second charge laid 
against the libellants, viz. their leaving the 
ship at the conclusion of the voyage before 
the cai'go was discharged, conti-ary to an 
express article in the contract. And here 
there can be no doubt but that the general 
maritime law, and the tenor of most, if not 
all shipping articles, requires that the mar- 
iner shall stay by the ship tmtil her cargo 
is safely landed, imder the penalty of forfeit- 
ing all the fruits of his preceding iabom*. if 
he wilfully and disobediently abandons his 
duty in this particular. But if the owner or 
captain, as is frequently the case, shall find 
it more for his interest to hire men on daily 
pay to unload the ship, than to keep the crew 
under monthly wages, and find them with 
provisions in port, he may certainly release 
the mariner from tliis part of his duty. This 
appears to me to have been the intention in 
the present case. No provisions were on 
board, nor any ordered for the use of the 
crew. The mariners, or some of them, re- 
peatedly left and retm-ned to the ship in the 
presence of the captain, without his express- 
ing the least dissatisfaction at their conduct, 
or giving them any orders of duty. Men 
were hired by the day to discharge the cargo, 
without any intimation given to the libel- 
lants that this was done in consequence of 
their absence. And finally, some of the crew 
have been fully paid off, although under the 
same circumstances of conduct with the libel- 
lants. These strong marks of consent on tlie 
part of the captain, and more especially the 
total want of provisions on board, are suffi- 
cient, I thinlt, to sa-een the libellants from 
being considered as deserters, so as to forfeit 
' their wages. See the case of Swift v. The 
Happy Retm'n [Case No. 13,697]. I adjudge 
and decree, that the libellants have and re- 
ceive their wages to the third of September, 
instant; and that the respondents pay the 
costs of this suit 
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Case Wo. 3,931. 

DIXON T. MOYER. 

[4 Wash. C. C. GS;^ 1 Robb. Pat. Cas. 324.] 

Circuit Court, D. Peunsylvania. April Term, 

1821. 

Patknts— Validity — What Si'kcific vtions must 
Show— Infkjngkmext — DiF[-i;m;N<-Es ix Fokm 
AN!) Pitoi'oKTioN — Actions — Notice of Pkiob 

Usi. 

1. Upon the plea of not guilty the plaintiff 
must prove, not merely that the defendant had 
made a saddle described in his patent, but that 
it substantially resembled the invention of the 
plaintiff; and if the difference be in form and 
proportions only, they are the same. 

[Cited in Whitney v. Emmelt, Case No. 17,- 

r>8.->.] 

2. A patent cannot be said to be obtained in 
fraud of the rijrht of another, who had siveu 
up his rights to the plaintiff, by expressly oi 
tacitly permitting him to obtain a patent for it. 

[Cited in Whitnev v. Emmett, Case No. 17,- 
080.] 

3. It is contended that the plaintiff must date 
his right from the time of his application for 
the patent; the distinction is this, he must in 
all cases prove that* the infringement of his 
right took place after his application or the 
date of his patent. But if the defendant at- 
tempts to avoid the patent by showing that the 
plaintiff was not the original discoverer, the 
patent will be considered as relating back to the 
original discovery. 

[Cited in Hogg v. Emerson, 6 How. (47 U. 
S.) 437.] 

4. The specification must point out the new 
improvement of the patentee, so as to show in 
what the improvement consists; and it will not 
be sufficient that the same is shown on the trial 
by exhibiting the invention. 

5. Upon a notice of the invention confined to 
a prior use in the United States, the court will 
not permit evidence to be given of a prior use in 
England. 

[Cited in Brooks v. Jenkins, Case No. 1,953.] 

This is an action [at law] for violation of 
a patent right, for a new and useful improve- 
ment in manufacturing men's and women's 
saddles, without saddle trees [granted to P. 
Dixon, July IG, 1819]. The schedule states, 
that "the pad is first cut out, and made in 
any shape thought proper. The part of a 
pad usually covered -with a saddle tree, is 
then covered with a piece of thick leather. 
A piece of web is then sewn across tlie pad, 
over the thick leatlier, sufficiently wide for 
the girth straps to he attached to it. A can- 
tie of very strong leather is then put on, and 
secured to tlie pad. A plate of iron is then 
put across the head of the pad, to which the 
stirrup bars are riveted. This plate goes in- 
to case loops, made on each side of the pad; 
and the extremities of the plate are tied in 
the loops to prevent them from working. A 
seat cloth is then put on, in the same man- 
ner as iu the common saddle, in which the 
saaaietree is used. The seat is then stuffed 

^ [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
SuF)reme Court of the United States, under th'e 
supervision of Richard Peters, Jr., Esq.] 



and set The leather for the seat is then 
drawn oyer it, and the skirts fitted, as in a 
common saddle. The seat is then taken off" 
and seamed to the skirts; the llap.s are cut 
out, and instead of being nailed, are sewed 
to the skirts, a little below the welt of the 
seat. The seat is then drawn on, and in- 
stead of being nailed, as m the common sad- 
dle, it is sewed. The saddle, thus made, re- 
semble.s iu appearance the common saddle in- 
wliich tlie saddletree is used. It is capable 
of endiu'ing as much hard usage as the com- 
mon saddle, and is much easier to the rider, 
and safer to tlie horse." The patent bears 
date the IGth of July, 1819; but it was proved 
that the plaintiff haa a saddle of the kind 
above described, made in his shop about the 
latter end of May preceding. It was also 
proved that the defendant made and sold 
saddles withotit trees, and with skirts and 
flnpH, after the date of the plaintiff's patent^ 
and before the commencement of the suit. 
In support of the notice given to the plaintiff, 
"tliat the defendant would give in evidence 
under the general issue that the saddle for 
which the plaintiff had obtained a patent, 
was not originally discovered by him, but 
had been in use in various places witliin th& 
United States, and that the plaintiff had sur- 
reptitiously patented the discovery of anoth- 
er person;" witnesses were examined, wlio- 
proved, that a saddle, substantially like the 
plaintiff's, was made and sold by a Mr. An- 
drews, on or Just before the loth of .July 
1819; and that another was made by Hud- 
son, and sold on the 2Sth of May: and it wa& 
further proved, that another saddle had been 
made in the month of April preceding, differ- 
ing from the plaintiff's only in the circum- 
stance, that the pad and skirts of that saddle 
were fastened together. It further appeared, 
that one Wimbly, a journeyman in the plain- 
tiff's shoiJ, suggested the improvement for 
which the patent was obtained; but that he 
made no application himself for a patent; 
on the contrary, he asked the plaintiff, if he 
{the plaintiff) could obtain a patent for the 
discovery, and that he took charge of the shoi> 
whilst the plaintiff 'went to Washington to- 
obtain the patent. Many witnesses were ex- 
amined upon the subjects of identity on the 
plaintiff's and defendant's saddles, and orig- 
inality of discovery. Upon the first point, 
the witnesses pointed out some differences 
between the two saddles, in the manner of 
making them, and in their external appear- 
ances, but both of them were made with 
skirts and flaps, and without trees. The 
skirts in the defendant's saddle were so fas- 
tened as to answer as a substitute for the 
draw-doAvn in the plaintiff's, for confining 
the seat. Upon the second point it wa& 
proved, that the pad saddles without saddle 
tx'ees or skirts and flaps, had been in use long 
before the 16th of July, 1S19, and that the 
common tree saddles with skirts and flaps, 
were as old as the memory of the witness, 
could reach. 
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Pmilips, for the defoiulaut, contended: 1. J 
That tUo defendant was not guilty of hav- 
ing invaded tlie plaintiff's patent, inasmuch 
as the saddles which he had made, differed 
in many respects from the one described in 
the specification, and shown in court 2. 
That the plaintiff's discovei-y is nothing more 
than a combination of old materials, with- 
out any tiling new; or, if there be any 
thing new, the specification does not distin- 
guish the old from the new, or state in what 
the improvement consists. 1 Mass. 1S2; 3 
Wheat [IG TJ. S.] Append. 21. 3. That the 
plaintiff was not the first inventor of this 
saddle, but tlie same was in use prior to the 
date of the patent, which he insisted was the 
only date to be regarded; or if the plaintiff 
has a right to go back to the time of discov- 
ery, which was tlie latter end of May, still 
the same kind of saddle had been previously 
made and used. 3 Inst 184; Wood v. Zim- 
mer, 1 Holt^ N. P. u8. 4. That the discovery 
if it be one, was made by Wimbly; who not 
having assigned his right to the plaintiff, his 
obtaining a patent was surreptitious, in re- 
lation to Wimbly; and for this reason also 
the patent is void. 

0. X IngersoU, for plaintiff, combated the 
points made by the defendant's counsel; and 
in reference to the second, insisted, that the 
specification sufficiently describes the im- 
provement, and distinguishes the old from 
the new materials; but that even if it does 
not the defendant cannot avail himself of de- 
fects in the specification under the general 
issue, and without also showing that they 
were introduced for the purpose of deceiving 
the public; and finally, that artists only are 
competent to say \vhether the specification is 
sufficiently explicit, to enable one sldlled in 
the art to make such a saddle as is there de- 
scribed. 

WASHINGTON, Circuit Justice. Upon the 
plea of not guilty, it is incumbent on the 
plaintiff to prove, not merely that the defend- 
ant had made, iised, or sold a saddle; but that 
it substantially resembled the one for which 
the plaintiff has obtained his patent And if 
the difference between tliem be only in form, 
or prx)portions, they are the same in legal 
contemplation; since to permit the defend- 
ant to shelter himself under a mere formal 
difference, would be to sanction a fraudulent 
evasion of the plaintiff's right and to render 
the patent law a dead letter. The second sec- 
tion of the patent law, which declares that 
simply changing the form or proportions of 
any machine, or composition of matter, shall 
not be deemed a discovery, affords a sensible 
and a just rule, equally applicable to an art 
or manufactm-e, and has always been so con- 
sidered and treated. In actions of this kind, 
persons acquainted with the particular art to 
which the conti-oversy relates are usually ex- 
amined for the pm-pose of pointing out and 
explainhig to the jm-y the pouits of resem- 
blance, or of difference, between the thing pat- 



ented, and that which is the alleged cause 
of the conti-oversy; and the opinions of such 
witnesses, in relation to the materiality of 
apparent differences, are always eatitied to 
gi-eat respect. But after all, the jmy must 
judge for themselves, as well upon the in- 
formation so given to them, as upon their own 
view, where the articles, or models of them, 
are brought into com-t. The witnesses, who 
testified in this case, did not entirely agree in 
opinion as to the natm-e of the difference be- 
tween the plaintiff's and the defendant's sad- 
dles. Most of them however stated, that it 
consisted in the workmanship bestowed upon 
the saddles, and upon their external appear- 
ance. Youhave had an opportunity of examin- 
ing them, and must decide whether Uiey are, 
or are not substintially the same. If they are, 
the plaintiff has made out his case on the 
general issue; since it is not denied that the 
defendant had made and used saddles similai- 
to those produced In com*t, subsequent to the 
IGth of July, 1819, and before the institution 
of this action. Another objection to the 
plaintiff's right of recovery arises out of the 
special matter given in evidence, of which 
notice was given by the defendant to the 
plahitiff. It is, that the plaintiff surrepti- 
tiously 'obtained this patent for a discoveiy 
of one Wimbly, who worked as a journeyman 
in. his shop. 1£ the jury ai'e satisfied that the 
discovery was in reality made by Wimbly, 
they must be also satisfied that the patent 
was obtained in fraud of any right which 
such discovery bestowed upon Wimbly. For 
if, upon the evidence, you should be of opin- 
ion, that Wimbly gave up his right of discov- 
ery to the plaintiff, by expressly or impliedly 
permitting h im to encounter the ti'ouble and 
expense of obtaining a patent, it cannot be 
affirmed that the plaintiff obtained the patent 
smTeptitiously, or in fraud of Wimbly's dis- 
covery. 

The next inqmy is, whether the saddle for 
which the plaintiff has obtained a patent, was 
in use prior to his alleged discovery. The 
patent bears date the IGth of July, 1819; and 
Taylor, one of the witnesses, has deposed that 
the first saddle made in the plaintiff's shop, 
upon wliich the patent was obtained, was 
about the latter end of May preceding. Hud- 
son swears that he made a saddle like the 
plaintiff's, and sold, it on the 2Sth of May, 
1819; and Andrews swears, that he saw a 
saddle substantially the same, except that the 
sku'ts and pad were fastened together, in 
April of the same year. It is contended by 
the defendant's counsel, that the plaintiff's 
right is to date from the time when he ap- 
plied for the patent, which for any thing that 
appears to the contrary, should be considered 
as having happened on the same day on 
which the patent issued. If so, then Hud- 
son's saddle was made and sold before the 
plaintiff's title accrued. But the com*t can- 
not yield its assent to the docti'ine of the de- 
fendant's counsel. It is incumbent on the 
plaintiff to show, that the inii-ingement took 
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place after the time of his application, or tlie 
date of his patent. But, if the defendant at- 
tempts to avoid the patent by showing that 
the patentee was not the original discoverer 
of the thing pntented, the patent will he con- 
sidered as relating hadv to the original dis- 
covery. The notice authori^^ed to be given by 
the sixth section of the law is, that the plain- 
tiff was not the original discoverer, but that 
the thing patented had been in use, &c., an- 
terior to the supposed discovery of the pat- 
entee. Taking it for gi-anted that this patent 
is to date from the latter end of May, there 
would be some difficuly in deciding the ques- 
tion of priority between the plaintiff and Hud- 
son, whose saddle was made also the latter 
end of May. Did the cause turn on this 
point, the jm-y should require the defendant 
to clear up their doubts, by satisfying them 
that the right of priority was due to Hudson; 
because upon tliat fact he grounds the de- 
fence, and in his notice he undei*takes to es- 
lablish it. But at all events, if the evidence 
of Andrews be 'believed by the jmy, and If 
they are also of opinion that the connecthig 
of the skirts to the pad of the saddle, spoken 
of by this witness, is a mere difference in 
form from the patented saddle, the plaintiff 
cannot be considered as an or.ginal discove er. 
Tins, if so found by the jmy, is fatal to the 
plaintiff's risht. 

Tlie last objection, or the second made by 
the defendant, is. we tiiink, fully made out, 
and is not less fatal to the plaintiff's recov- 
(^ry. This is founded on the imperfect de- 
scription of the thing patented, given in the 
specification. It professes to be an improve- 
ment in the manufacturing of saddles with- 
out trees. The materials and the manner of 
making the saddles described are all old, or 
if there be any thing now in tlie combination, 
or in the application of the old to the new, 
they are not distinguished; nor doss the speci- 
fication describe, or attempt to describe in 
what the improvement consists. It is quite 
impossible to say, whether it consists in sub- 
stituting some other material for the tree, 
so as to constitute an improvement of the 
old saddle ti-ee; or in adding skirts and flaps 
to the pad saddle, which was in use long be- 
fore the date of the plaintiff's discovery, and 
was made without trees; or whether it con- 
sists in all, or any of the other described op- 
orations in the malcing of saddles. If in all, 
then the patent is broader than the discov- 
ery, since it is clear that the materials, as 
well as the process in the manufactiu-e, de- 
scribed in the specification, are old. If the 
improvement consists in any one or more of 
the particulars set forth in the specification, 
it ought to have been so stated, in order tliat 
other persons might have known how to avoid 
any infringement of the plaintiff's right; and 
that the public might have the benefit of the 
discovery, by refeiTing to the specification it- 
self, after the expiration of the plaintiff's 
monopoly. It is not enough for the plaintiff's 
counsel or the witnesses to point out at the 
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trial, or even for the jm*y to perceive by ex- 
amination of the thing patented, and com- 
paring it with others before in use, what it 
is that constitutes the improvement. This 
would afford no advantage to third persons, 
and least of all would it afford consolation to 
the defendant, who, if he has offended at all, 
did it innocently, and through ignorance, and 
can make atonement in no other way, but by 
submitting to the penalty which the law im- 
poses upon him, and the troubles and expense 
incident to litigation. Third persons wishing 
to avoid these consequences, can safely de- 
pend upon no other information than what 
the records .of the secretary of state's oflice 
may afford. No description of the discovery 
secured by a patent will fulfil the demands 
of justice and of the law, but such as is of 
record there, and of which all the world may 
have the benefit. It was insisted by the 
plaintiff's coimsel, tliat this specification is 
perfectly intelligible to an ju-tist, who could ex- 
perience no difficulty in making such a saddle 
as is there described; and that if it be not so, 
still the defendant cannot avail himself of 
the defect, unless he had stated it in his no- 
tice, and also proved at the tilal an intention 
in the plaintiff to deceive the public. But 
these observations are all wide of the objec- 
tion, which is not tliat the specification does 
not contain the whole ti-uth relative to the 
disco verj', or that it contains more than is nec- 
essary. It is admitted that the specification 
does not offend in either of these paiticulars. 
But the objection is, that throughout the whole 
of a very intelligible description of the mode 
of making the saddle, the patentee has not 
distinguished what was new, from what was 
old and before in use, nor pointed out in what 
particulars his improvement consisted. Upon 
this objection then, the verdict ought to be for 
the defendant, whatever the juiy may think 
on the .other points.^ 
Plaintiff suffered a nonsuit. 



DIXOX (rOTTER v.). Seo Case No. 11,325. 



Case Wo. 3,93^. 

DIXON Y. RAMSAY. 

[1 Cranch, C. O. 472.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Action against Exeodtors— Plead in-o. 

Counts charging the defendants as executors, 
upon the promise of their testator, and upon 
their own promise as executors, in consideration 
of assets, may be joined in the same declaration, 
and the judgment upon each count will be de 
bonis testatoris. 



-The court refused to allow evidence to be 
given, to prove that saddles like the plaintiff's 
had been in use in England many years ago. tlie 
notice being special and confined to the alleged 
use within the United States. 

^ [Reported by Hon. AVilliam Craucli. Chief 
Judge.] 
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Tlio declaration containort six coimts, but 
made no profert of tlie plaintiff's letters of 
iidniiiiistration. The Isfc count was on the 
promise of the testator. 2d. Same, quantum 
valebant 3d. Money had and received by the 
testator. 4th. A promise by the defendants 
sus executors in consideration that testator 
was indebted and In consideration of assets. 
-Gth. Insimul computasset, and a similar 
promise by the defendants as executors in 
consideration of assets. 6th. That two of the 
executors accounted as executors with plain- 
tiff and a like promise. General demurrer to 
i;he declaration. 

Mr. Taylor, for defendants, contended that 
iJie counts were such as cannot be joined, and 
that such misjoinder may be taken advan- 
^tase of iipoD general demurrer, and so may 
the want of profert. The letters of admin- 
istration are part of tlie plaintiff's title to re- 
'Cover, and without profert the defendant is 
not entitled to oyer of them. Before the 
^statute, the want of profert was fatal on gen- 
-eral demurrer, for it was matter of substance. 
•Com. Dig. "Pleader," 17. There is a differ- 
-ence between the Virginian and the English 
-statute of jeofails. The Virginia act does not 
specify what shall not be fatal on general 
-demurrer. It must, however, be tlie want of 
■something necessary to the justice of the 
^ase. An account stated by executors, as ex- 
ecutors, is a personal undertaking; where the 
default of tlie executor is the cause of action, 
the . judgment is de bonis propriis. Com. 
Big. "Pleader," 2 D 15. If the judgments 
npon the respective counts are to be against 
tiie defendants in different rights, the counts 
-jire incompatible, and there can be no correct 
Judgment rendered upon them, 

B. J. Lee, for plaintiff, cited the cases of 
'Courtney v. Hunter [Case No. 3,285]; Hen- 
derson V. Parson's Bx'rs, at November term, 
1S05 (not reported); and Faxon v. Dyson 
tTCase .No. 4,705]. 

THE COURT (DUCKETT, Circuit Judge, 
4ibsent), without hearing the other side, de- 
cided, upon the authority of those cases, that 
the judgment upon the demurrer ought to be 
ifor the plaintiff. 



I 

Case No. 3,933. 

DIXON V. RAMSAY, 

[1 Cranch, 0. 0. 496.] ^ 

•Circuit Court, District of Columbia. July 
Term, 1808. 

Sales of Laxd uxuer Will. 

The proceeds of sales of lands made under a 
■will to pay debts are equitable assets. 

Assumpsit Plene administravit, and isstie. 

lUr, Taylor, for defendant, contended that, 
'On the plea of plene administravit, the plain- 

^ [Reported by Hon. "William Cranch, Chief 
Judge.] 



tiff could not give evidence of lands ordered 
by the will to be sold by the executor to 'pay 
debts, and sold accordingly. They are only 
assets in equity, and to be distributed pari 
passu. 

C. Lee, for plaintiff. Money received for 
lands sold by executors, under a will devising 
them to be' sold by executors to pay debts, 
is assets at law and not in equity. Bm*well 
V. Corrant Hardr. 405. 

Mr. Taylor, in reply. The case in Hardres 
is not now law. Courts have leaned to the 
other side, and rather consider, them equita- 
ble than legal assets. If equitable they can- 
not be given in evidence in a suit at law. 
6 Bac. Abr. 537, tit "Exectors," H,.Gwillim's 
note; Toil. Ex'rs, 328; Newton v. Bennet, 1 
Brown, Ch. 135; Silk v. Prime, Id. 13S; 2 
Ponbl. Eq. bk. 4, pt 2, c. 2, § 1, note d; Harg. 
Co. Litt. 113, note 2; Freemoult v. Dedii-e, 1 
P. "Wms. 430; Batson v. Lindegreen, 2 Brown, 
Ch. 94; Prowse v. Abingdon, 1 Atk. 4S4. 

C. Lee, contra. On plene administravit the 
defendant must show that he has fully ad- 
ministered equitable as well as legal assets. 
The plaintiff is a simple contract ci-editor; 
if he had been a specialty creditor it might 
possibly be otherwise. The cases are contra- 
dictory. ToU. Ex'rs, 331; Blatch v. T^''ilder, 
1 Atk. 420. 

THE COURT (nem. con.) was of opinion 
that the money arising from the sale of the 
land was equitable and not legal assets, and 
that the defendant was only bound to ac- 
count for legal assets in this case. 



Case No. 3,934. 

DIXON et al. v. UNITED STATES. 

[1 Brock, 177.] ^ 

Circuit Court, D. Tirginia. May Term, 1811. 

■Embargo Bonds — Declaration upon — Variance 
— Validity of Bond at Com.mon Law — Stat- 
utory Requirements— Contract in Restraint 
OF Trade. 

1. The assignment of breaches in an action 
upon an embargo bond, is a part, and a very im- 
portant part, of the declaration: and upon de 
murrer to the declaration, tlie plaintiffs' attor- 
ney will not be permitted to strike out the as- 
signment of breaches, on the ground that the 
declaration is good without it. Such a course 
would not be tolerated in any court 

2. A variance between the declaration and 
bond, is an erroneous description of the instru- 
ment referred to, so that it does not appear to 
be the same when produced in evidence, either 
on oyer, or at the trial. 

3. A bond made payable to "The United 
States of America," would, it seems, he binding 
at common law, for "The United States of 
America" is a corporation, endowed with the 
capacity to sue, and be sued, to convey and re- 
ceive property. 

[Cited in U. S. v. Ames, Case No. 14,441.] 

* [Reported by John W. Broekenbrough, Esq.] 
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4. The rule, that all contracts made in re- 
straint of trade are void at common law. is 
founded upon the principle, tJiat such contracts 
contravene the policy of the law; and, it seems, 
that this rule would not vitiate a contract in re 
Ktraint of trade, entered into at a time when it 
was the policy of the law to impose restrictions 
upon commerce; consequently, that an emhai'so 
bond, made while the embargo laws were in 
force, would be binding as a common law bond. 

5. An "embargo bond made payable to the 
United States, is good, though tiie act directed 
that the master, &c., should give bond to the 
collector of the district from which the vessel 
^vas bound to depart, the proper construction of 
that act requiring, that the bond should be tak- 
en by the collector, but made payable to the 
United States. 

6. A clause was inserted in an embargo bond, 
not authorised by the statute, and a condition 
was omitted, which the statute directed to be 
inserted. It seems: 1. That a statutory bond 
that contains more than the statute requires, is 
not vitiated by the surplus matter, but the court 
will reject the surplusage, as a mere nullity, 
and construe the bond as if such surplus matter 
were not contained in it. 2. That a statutory 
bond is vitiated by the omission of a material 
condition required by the statute, viz.; "dangers 
of the seas excepted." (See these two last po 

sitions, further examined, in U. S. v. . 

[Case No. 14,413], and reaflBrmed; see, also, 
note 5 to the same case.) 

[Distinguished in U. S. v. Mynderse, Case No. 
15.851. Cited in U. S. v. Humason, Id. 15,- 
420.] 

Writ of error from the district com*t of 
Norfolk. The United States brought an ac- 
tion of debt in that court, on an embargo 
b;)nd, executed by the plaintiff in error, and 
othors. which bond was in the words and 
liiiiuv s following, to wit: "Know aU men by 
these presents, that we, .Tohn Lewis, master 
of the ship, called the 'Adams,' of Boston, 
bnrthen 189 tons, licensed for the coasting 
ti-ade, and William Dixon of Portsmouth, 
<Scc., are held and firmly bound, unto the 
United States of America, in the just and 
full sum of $23,900, to which payment well 
and truly to be made, &c. Whereas the fol- 
lowing goods, wares and merchandise, that is 
to say, 10,000 staves, &,c., as per manifest 
now delivered to the collector of customs for 
thf district of Norfolk and Portsmouth, are 
intended to be transported in the said vessel, 
called the Adams, to the ports of Boston and 

Portland, in the state of : Now the 

condition of the above obligation is such, 
that if the said vessel shall not proceed to 
any foreign port or place, and the cargo 
aforesaid shall be relanded in some port of 
the United States, then the aforesaid obliga- 
tion Shalt be void, otherwise to remain in 
full force." In the assignment of breaches, 
the plaintiffs averred that the condition of 
the bond had been broken in this, viz: that 
the cargo of the said vessel, "which was a 
vessel duly registered according to the laws 
of the United States," had not been relanded 
in any port of the United States. The de- 
fendant craved oyer of the bond, and de- 
murred, and the plaintiffs joined in demur- 
rer. The district court overruled the demur- 
rer, and gave judgment for the plaintiffs, 



and the defendant obtained a writ of error 
to this comrt- 

MAJtSHALL, Ch-cuit Justice. This cause- 
comes on upon a demurrer to a declaration, 
assigning breaches of the condition of a 
bond of which oyer had been given. Previ- 
ous to an investigation of the points sup- 
posed to arise, it becomes necessary to de- 
cide how much of the writing certified bj' 
the clerk of the district court is to be con- 
sidered as essentially the record now before 
this court. By the attorney of the United 
States it has been contended, that he may 
sti'ike out the assignment of breaches, and 
support his judgment upon the declaration, 
without that assignment. Consequentlj', that 
the case is to be considered as if no assign- 
ment of breaches was to be found in the rec- 
ord. If the demurrer should not be under- 
stood to confess a breach of the condition not 
shown by the declaration, it would follow 
that, strike out the assignment of breaches, 
and there is an end of the case. If the de- 
mm-rer would be construed to confess a 
breach of the condition, still the assignment 
of breaches is a part of the declaration. It 
is an amendment of the declaration, and 
has the same effect, as if originally inserted 
in it. Can it be supposed that, where a part 
of the declaration discloses a fact which is 
cause of demurrer, the plaintiff, because he 
can support an action without such state- 
ment, may sti'ike it out, and yet hold the 

' It is essential to the clear comprehension 
and application of the reasoning of the chief 
justice, in the following opinion, that the fol- 
lowing sections of the original and supplemen- 
tary embargo acts should be inserted entire. 
The second section of the original act, passed 
on the 22d of December, 1807, declares: "That 
during the continuance of this act no registered 
or sea letter vessel, having on board goods, 
wares and merchandise, shall be allowed to de- 
part from one port of the United States to any 
other within the same, unless the master, own- 
er, consignee or factor of such vessel shall first 
give bond, with one or more sureties, to the col- 
lector of the district from which she is bound' 
to depart, in a sum of double the value of the 
vessel and cargo, that the said goods, wares 
or merchandise shall be relanded in some port 
of the United States, dangers of the seas ex- 
cepted; which bond, and also a certificate from 
the collector where the same may be relanded, 
shall, by the collector respectively, be trans- 
mitted to the secretary of the treasury. All 
armed vessels, possessing public commissions 
from any foreign power, are not to be consid- 
ered as liable to the embargo laid by this act." 
2 Story's Laws, 1071 [2 Stat. 451]. The first 
section of the supplementary embargo act, 
passed on the 9th of January, 1808, declares: 
"That during the continuance of the act to 
which this act is a supplement, no vessel li- 
censed for the coasting trade shall be allowed 
to depart from any port of the United States, 
or shall receive a clearance, until the owner, 
consignee, agent or factor shall, with the mas- 
ter, give bond, with one or more sureties, to 
the United States, in a sum double the value 
of the vessel and cargo, that the vessel shall 
not proceed to any foreign port or place, and 
that the cargo shall be relanded in some port 
of the United States." 2 Story's Laws, 1071 
[2 Stat. 453]. 



[7 Fed. Cas. page 763] 



(Case No. 3,934) DIXON 



defendant to Ms demuiTer? This would not 
be tolerated in any court Tlie assignment 
of breaches, therefore, is certainly a part, 
and a very essential part, of this record. 

It is alleged by the plaintiffs in error, 
that there is a variance between the bond 
declared on, and that exhibited on oyer, 
which is fatal, and of which they may avail 
themselves on demm-rer. That the law is 
as stated, I readily admit; but the fact of 
variance cannot be conceded. I understand 
a variance to be an erroneous description of 
the instrument referred to, so that it does 
not appear to be the same when produced in 
evidence, either on oyer or at the trial. In 
this case, the bond represents the vessel as a 
licensed vessel, and the declaration avers her 
to have been, in fact, a registered vessel. 
This averment in the declaration, however, 
is not in that part which professes to de- 
scribe the bond. It is an exti-insic fact, 
which exhibits this case of a registered ves- 
sel, which has given a bond, stating her to 
be a licensed vessel. The question appears 
to be, not whether the bond be erroneously 
described, but how far such a bond con- 
forms to the statute, and is binding on the 
obligors? 

It is contended, on the part of the plain- 
tiffs in error, that the bond is void. It is 
void, they say, at common law, because the 
United States of America, not being a nat- 
ural but an artificial being, is incapable, at 
common law, of becoming a party to a con- 
tract. The United States of America will be 
admitted to be a corporation. But it is inci- 
dental to a corporation to sue and to be sued, 
to convey and to take property. Proper 
organs for conveying must cei*tainly be pro- 
vided before this power can be executed; but 
if it be incidental to this ideal being to re- 
ceive, then a conveyance to it, or an obliga- 
tion to it by its proper name, would be 
valid, unless there be no pei-son to whom it 
can be delivered. A claim to the obligation, 
by the officer authorised by law to assert 
that claim, would seem to be sufficient evi- 
dence of assent to the contract, and if there 
be any person appointed to transact the par- 
ticular business, a delivery to him would be 
a good delivery. The instances given to il- 
lustrate the position taken by the plaintiffs 
in error, are those of a corporation which 
has acted, not by its corporate name, or 
of a corporation that has expired, neither of 
which is supposed to be the fact in this case. 
A bond given to the people of the United 
States would, undoubtedly, be void at com- 
mon law, and perhaps a baali whose char- 
ter had expired might no longer be capable 
of sustaining an action; but "The United 
States of America" is the ti'ue name of that 
grand corporation which the American peo- 
ple have formed, and the charter will, I 
trust, long remain in full force and vigour. 
The bond, it is said, is also void at common 
law, because it is made In restraint of trade, 
in resti-aint of common right. Had there 



been no act of congress prohibiting foreign 
trade, there would have been much force in 
this objection. But the rule relied on is 
founded on the principle, that the obligation 
is hostile to the policy of the law, that it 
surrenders legal rights, the exercise of which 
are conducive to the general interest. If the 
case be not within this principle, it is not 
within the rule to which the principle has 
given existence. If, at the time, the policy 
of the law restrained trade, a bond in re- 
straint of trade would not seem to be void, 
unless it extended so far as to contravene 
the spirit and intention of the law. 

But whatever may be the fate of the ob- 
jections made to this instrument, as one rest- 
ing on the common law, it is contended, 
that it does not conform to the statute, and, 
therefore, that it is not supported by it: 

1. Because it is made payable to the United 
States, and not to the collector. The words 
of the act under which the bond is tak- 
en, requb-e, that the bond shall be given 
to the collector of the district from which she 
is bound to depart Original embargo act 
of December 22, 1807, § 2. It has been ar- 
gued with considerable force, that the terms 
used, according to their natural meaning, 
import that the l5ond shall be payable to the 
collector; and this construction is the strong- 
er because, in subsequent statutes on tlie 
same subject, the same terms are obviously 
used in the sense which the plaintiffs in er- 
ror affix to them in this act. That this ar- 
gument is correct in the fact it states, is 
admitted; but although the natural mean- 
ing of the words "give bond to the collector," 
be, that the bond should be made payable to 
the collector, yet it is not their necessary 
meaning; and if, upon a consideration of 
tlie whole subject, it be reasonable to sup- 
pose, that the legislature used them in a 
different sense, they ought to be construed 
according to that sense. The doctrine, that 
penal laws are to be construed strictly, 
does not oppose a liberal construction of 
this part of the act; for take it the one way 
or the other, and it does not render tlie law 
more or less penal. The words ought to be 
construed as they would have been con- 
strued before the execution of a bond. 

Tlie act itself furnishes motives for the 
opinion, that the legislature intended the 
bond to be taken by the collector, but to be 
made payable to the United States. 

There is no clause in the act appropriating 
this penalty to the United States. Conse- 
quently, if made payable to the collector, it 
would be for bis sole benefit It being a pen- 
alty inflicted for a breach of the laws of the 
United States, there can be no reason for 
supposing that it would be bestowed en- 
tirely on the collector. The act provides^ 
that the bond thus taken shall be transmit- 
ted to the secretary of the treasury. Why 
transmit it to the secretai-y, if it enm-ed to 
the use of the collector only? The addition- 
al act, however, is deemed conclusive on 
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this point That act declares, that in erery 
case where a bond hath been given to the 
United States, under the act laying an em- 
bavi?o, a suit shall be instituted within four 
montlis, if a certificate of relanding the car- 
go be not produced. See additional embargo 
act of March 12, 1808, § 3; 2 Story's Laws, 
p. lOSO, § 3 [2 Stat. 473]. Now, no bond is 
to be taken under the act laying an embar- 
go, but those which are of the same deserip- 
tiou with that on which this suit is insti- 
tuted. Conseqitently, the legislature con- 
tomplated this as a bond which was to be 
given to the United States, but delivered to 
the collector. Had this third section of the 
additional act been inserted in the original 
embargo act, the doubt would probably 
never have been suggested. It is not to be 
denied that, with respect to this bond, the 
case is to be considered as if the two acts 
had formed one act. In the case decided 
before Judge Washington (U. S. v. Hall, 
[Case No. 15,285 J), in Pennsylvania, the bond 
was taken to the United States; and I rec- 
ollect one case decided in the supreme court, 
on a bond taken under the same law, in the 
same manner (Id. G Cranch [10 IT, S,] 171). 
In the case in the supreme court, this objec- 
tion was not made. If it "was made before 
-fudge "Washington, it was overruled. 

2. But if the bond be admitted to pursue 
the statute, in being made payable to the 
United States, the condition varies essen- 
tially from it. A clause is inserted in the 
condition, not warranted by law, and an ex- 
ception is made by the law which is not in- 
serted in the condition.^* The bond, there- 
fore, does not pursue the statute. The ques- 
tion is, whether the variance be such as to 
avoid the bond as a statutory obligation? 
That the member of the condition not re- 
<iuired by tlio statute, cannot be permitted to 
prejudice the ol)ligors, is admitted by the 
iittorney for the United States.* But he con- 
tends, that it cannot affect so much of the 
condition as pursues the statute. The 
plaintiffs in error insist, that it vitiates the 
whole bond, because it makes the instru- 
ment a dijfforent one from that which the 
collector was authorised to demand. 

' It will be perceived that throughout this 
opinion, the bond on whi( h the suit was brought, 
is treated by the chief justice as a bond taken 
under the 2d section of the original act, and not 
tinder the 1st section of the supplementary act 
(see these sections quoted, ante, p. 179): al- 
though, in point of fact, the condition of the 
bond conformed more nearly to the latter than 
to the former section. It is so treated, it is pre- 
sumed, because the declaration having averred, 
that the vessel was a registered vessel, the de- 
murrer to the declaration must he understood 
as admitting that she was truly described in 
the declaration. The condition inserted in the 
bond, not required by the original act was, that 
the vessel should not proceed to any foreign 
port or place, and the omitted condition was, 
"dangers of the seas excepted." 

' U. S. V. Hipkin [Case No. 15,371], decided 
in the district court at Norfolk; the same eon- 
cession was made by the district attorney. 



The cases adduced by neither party, ap- 
pear to me to decide the question, nor have 
I been able to find one that does. If a 
statute render a bond void, which is taken 
for a particular object, and one be taken 
with a condition in part, for this illegal ob- 
ject, and in part for other objects not ille- 
gal, it is clear law, that the illegal part viti- 
ates the whole instrument. It is also be- 
lieved, that if a bond be given at common 
law, where both the obligor and obligee are 
free agents, acting for themselves on an 
equal footing, and a part of the condition bo 
void, but there is no statute annulliug the 
bond on account of that condition, the in- 
strument is valid as to so much as is lawful. 
But the case of a bond, taken under a stat- 
ute by an officer specially empowered to 
take it, and containing additional conditions 
not M'arranted by that statute, differs essen- 
tially from either of these cases. The gen- 
eral policy of the law must require that the 
statute should be pursued, and the nature of 
the case requires, that the power should be 
executed conformably to the act creating it. 
If the form of the bond and condition were 
prescribed, there could be no doubt of the 
necessity of pursuing that form sti'ictly and 
literally. But the form of the condition is 
not prescribed, and it must be sufficient, that 
the bond conform substantially to the stat- 
ute. But may the statute be exceeded? It 
would certainly be mischievous, to allow of- 
ficers to insert in the bonds they are em- 
powered to require, conditions not warranted 
by law. Although courts and lawyers may 
know that such conditions have no effect, 
obligors may not know it, and this abuse of 
official power may very materially affect 
the interest of individuals, who may regu- 
late their conduct on the opinion, that they 
are bound to the full extent of the insti-u- 
ment they have executed. That, in this par- 
ticular case, the condition inserted may not 
be in hostility to the general views of the 
legislature, cannot materially vary the ques- 
tion, for it is not warranted hj the statute; 
and if the officer be at liberty, under the col- 
our of office, to introduce such conditions as 
his own judgment may approve, then his 
judgment, and not the statute, becomes the 
director of his conduct Yet it is going far 
to say, that for the insei-tion of even a ma- 
terial condition, not warranted by law, not 
only the unauthorised condition, but the 
bond, in otier respects lawful, becomes ab- 
solutely void. 

This question, if considered in a general 
point of view, is, certainly, not without its 
difficulties. But there is a particular as- 
pect belonging to the case itself which ought 
not to be entirely overlooked. It is said, 
that if this bond be void under the statute, 
it is good at common law. That is, that if 
the statute had directed no bond, still judg- 
ment might be obtained on this obligation, 
as on a voluntaiy contract by which the 
obligors bind themselves not to do an act 
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wUlcIi the poHcj' of tlie law proliibits. If 
this argument he correct, then these obligors 
lire liahle at common law, under this bond, 
for the breach of that part of the condition 
^vhich is now under consideration. The 
thii'd section of the first supplemental act 
(2 Story's Laws, 1072, § 3) subjects the ves- 
stil and cargo to forfeiture, in tlie very case 
Avhich this condition contemplates; and on 
a failure to seize them, renders the owner or 
owners, agent, freighter, or factor, liable for 
the double value. This forfeiture is not se- 
cured by bond. If then, for the fact of go- 
ing to a foreign port, the obligors are liable 
.at common law under this b6nd, and are 
also liable nnder the statute, this circum- 
stance seems to strengthen very much the 
reasons for requiring, that bonds taken un- 
der colour of office should contain no condi- 
tion not warranted by law. This condition 
is exceptionable in other respects. It omits 
the words, "dangers of the seas excepted." 
Original act of December 22, 1S07, § 2. The 
attorney for the United States admits, that 
if these words be material, the omission is 
fatal. I should have been astonished had 
ho not admitted it But he contends tliat 
tliey are immaterial, because the law implies 
the exception. It is not to be doubted, that 
the law does imply, as an exception, any 
inevitable event which renders the perform- 
ance of the condition impossible. This has 
been solemnly decided in the supreme court, 
in an embargo case. U. S. v. Hall, supra. 
But the plaintiffs in error have shown that 
tlie term "dangers of the seas." has a broad- 
er meaning than would be allowed to it if 
limited to those inevitable events which, 
being unmixed with human negligence, are 
ascribed to Providence. In construing this 
act, which is emphatically a penal law, 
siuco it punishes with extreme severity, 
transactions, which, independent of the stat- 
ute, would be entirely innocent, those max- 
ims which time has rendered venerable, and 
whose utility experience has confirmed, must 
bo totally disregarded by the court, which 
would narrow the meaning of words in 
order to create the forfeiture. 

If, then, the case rested entirely on the 
original act, I should without hesitation have 
prononnced the opinion, that these words 
we're material, and that the omission was 
fatal. But the third section of the addition- 
al act, gives a legislative construction to the 
words "dangers of the sea" in the original 
act, which, with respect to bonds taken aft- 
er the 12th of March, is to be taken into 
consideration. This law enacts, tliat if a cer- 
tificate of relanding be not produced within- 
four months, bonds taken imder any of the 
embargo acts shall be put in suit, "and judg- 
ment shall be rendered against the defend- 
ants, unless proof be produced of such re- 
landing, or of loss by sea, or other unavoid- 
able accident." The word "other" certain- 
ly goes far to prove the sense of the legis- 
lature to be, that the loss by sea, to excuse 



the nonperformance of the condition of the 
bond, must be an unavoidable accident But 
is a loss produced by unavoidable accident,, 
in the sense of this law, synonymous with 
a loss produced by the act of God? This, 
is not entirely clear. The object of the law 
is, not so much to secure the relanding of 
the goods in the United States, as to prevent 
their transportation to a foreign port The 
relanding is a mean to secure this ultimate 
point, and with a view to it the law is 
framed. The words "unavoidable accident" 
may be construed, any accident which ren- 
ders a breach of the condition inevitable, by 
rendering the relanding of the goods im- 
possible, and which renders it also impos- 
sible to convey the goods to foreign ports. 
The word "unavoidable" is not attached to 
"loss by sea." It would seem, then, as if 
loss by sea would excuse the failure to re- 
land, since relanding would be impossible^ 
although, in bringing about that loss, some- 
tliiug was to be ascribed to human negli- 
gence. If this be tlie correct consti'uction of 
the act, that part of the condition which is 
required by law, and which is omitted, does 
not become entirely uiiimportant Should a 
different construction be put on this section, 
it must yet be admitted to be a question of 
uncertain solution until the opinion of a 
court in the last resort shall be taken on it; 
and can an officer be permitted to vary the 
condition of a bond prescribed by law, in a 
point the importance of which is so very 
doubtful? I do not rest on the circumstance 
tiiat this act declares that judgment shall be 
rendered against the defendants unless loss 
be proved, and does not say that judgment 
shall be rendered for them, if such loss be 
proved, because I believe no court could hes- 
itate in supplying those words. 

There is still another part of this bond, 
which, in my judgment deserves consider- 
ation. The vessel is averred in the declara- 
tion to have been a registered vessel, and 
the court must understand tiiis to be the 
fact If a licensed vessel, that part of tiie 
condition which stipulates that the vessel 
shall not proceed to any foreign port or 
place, conforms to the statute. It is, con- 
sequently, a material part of the condition 
which binds tiie obligors, unless they could 
be permitted to contradict their bond, and 
could be certain to find evidence to support 
their plea. These are difficulties to which 
the collector has no right, under the stat- 
ute, to expose them. The obligors could es- 
cape the effect of this argument, only by 
maintaining that the bond is void as a bond 
given by a coasting vessel, because it does 
not appear to have been executed by the 
owner as well as the master. But the own- 
er and master may be the same person. One 
court has already decided that this objection 
would not be valid, and I am not confident 
that other courts might not affirm the deci- 
sion. If so, the condition which is intro- 
duced without the authority of law, is a ma- 
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terial one. But if these points could be de- 
cided against the defendants, it is, in my 
opinion, not for an oflScer taking a bond un- 
der a statute to exclude a condition pre- 
scribed by law, because, in his opinion, its 
insertion is useless. It is a point on which 
tlie judgment of the officer is not to be exer- 
cised; and whether right or wrong, tbe effect 
will be the same. He is a ministerial oflOL- 
cer, whoso business it is to pursue the stat- 
ute, and if he fails to do so, the statute will 
not sanction his act. Although the opera- 
tion of the bond should be the same, whether 
the condition prescribed by law be inserted 
or not, the law considers that condition as 
material, or it would not have been pre- 
scribed. The record, then, as it appears in 
this court, exhibits a bond not demandable 
under the statute from a registered vessel, 
wliich this is admitted to be, and a suit on 
such bond cannot be sustained under the 
statute. If, as is my present opinion, the 
whole penalty be recoverable in a suit on 
a statutory bond, yet it is not recoverable 
on a bond rendered valid only by the com- 
mon law, and deriving no aid from the stat- 
ute. This is a contract said to be good at 
common law, and if it be, then being a 
contract made in Virginia, the United States 
could only recover according to the laws of 
Virginia the damage actually sustained. In 
the judicial act it is declared, that, in such 
cases, the court shall give judgment only 
for so much as is equitable, which must, on 
tlie application of either party, be referred 
to a jury. But I am strongly inclined to 
the opinion that bonds taken to the govern- 
ment by one of its officers, to prevent the 
commission of an act rendered culpable by 
statute, if not valid under the statute, can- 
not be supported at common law, so as to 
recover damages. I can perceive no crite- 
rion by which damages may be ascertained. 
I am by no means clear in this opinion ; but 
as the award of a writ of inquiry, with di- 
rections to consider the penalty as no guide 
to the jury in estimating damages, would 
be obviously a proceeding never contem- 
plated by the law in these cases, I shall not 
award one, but shall sustain the demurrer. 



DIXON (UNITED STATES v.)- See Cases 
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Case 'No. 3,935. 

DIXON V. WASHINGTON. 

[4 Cranch, O. C. 114.] ^ 

Circuit Court, District of Columbia. Dec. 
Term, 1830. 

GA5riN& GltDINAN-nZS— irAGISTKATE'S JUKISDI0TIO>r 

—Warrant — Prior Coxviotiox or AcquittaLi 
— Dailt Penalty. 

The keeping of a faro-table, contrary to the 
by-law of the corporation of 'Washington of 

^ [Reported by Hon. William Cranch, Chief 
Judge.] 



June 12th, 1S30, is a single offence, although 
continued for many days. And although the 
penalty is §50 a day, yet as the prosecution 
must be before a single magistrate whose juris- 
diction cannot exceed $50, no greater sum can 
be recovered upon any one warrant. A convic- 
tion or acquittal upon any such warrant is a 
bar to all acts of keeping prior to the issuing of 
such warrant. The day laid in the warrant is 
not material, so that the time actually proved, 
be subsequent to a former prosecution, (if 
there has been any such,) and before the issu- 
ing of the present warrant, and withm the time 
of limitation. If the corporation would avail 
themselves of the daily penalty, they must issue 
their warrants daily. 

Appeal from six judgments of a justice of 
the peace, upon six warrants for $50 each, 
for the penalty of the by-law of the 12th of 
June, 1830, for keeping a faro-table, on six 
consecutive days. The warrants were all is- 
sued on the 6tb of October, 1830. The first 
was for keeping the faro-table on the 7th of 
September. 1830. The second for keeping it 
on the 8th of September. The third for keep- 
ing it on the 9th, &c. The words of the by- 
law are— "No E. 0.," "faro." &c., "table or 
other device," &c., shall be set up, kept, or 
exhibited, in any part of this city, under a 
penalty of fifty dollars for every day or less 
time that each "B. 0.," "faro," &c., "shall 
be so kept or exhibited; to be recovered be- 
fore any single magistrate, of the person so 
setting up, keeping, or exhibiting the same." 

Mr. Ashton, for appellee [Jacob Dixon], 
J contended that each day's keeping consti- 
I tuted a whole and sepai'ate offence; other- 
' wise the corporation coidd recover only a sin- 
1 gle penalty of $50. although the keeping 
1 should continue many days; for the penalty 
; is to be recovered before a single magisti-ate 
j whpse jurisdiction in any one case is limited 
to that sum. 

I R. S. Coxe, conti-a. As the penalty is $50 
for every day or less time, it may as well be 
contended that every minute constitutes a 
sepai*ate offence. If every day constitutes a 

i separate offence, the day alleged in the war- 
rant is material; for the offence of the 7th 
of September would not be the offence of the 
8th of September. 

CRANCH, Chief Judge, delivered the opin- 
ion of the court (THRUSTON, Circuit Judge, 
absent). 

In this case, we are of opinion that the 
keeping of a faro-table, conti*ary to the by- 
law of the corporation of Washington of 
June 12th, 1830, is a single offence, although 
continued from daj' to day for many days, 
and that the amount of the penally is to be 
regulated by the number of the days, reck- 
oning §50 for each day. That all the keep- 
ing, previous to the issuing of the warant, 
constitutes but one offence, and therefore 
that the day, charged in the warrant, is im- 
material, so that the time, actually proved, 
be subsequent to a former prosecution, (if 
there has been any such,) and before the 
issuing of the present warrant, and within the 
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time of limitation. By the by-law, the pen- 
alty is to be recovered before a single magis- 
trate, and cannot be recovered in any other 
manner; and as the jurisdiction of causes 
t>y a single magistrate is limited to $50, a 
^•eater sura cannot be recovered in this suit; 
5ilthougIi a recovery in this suit will be a 
bar to all prosecution for acts, of keeping a 
taro-table, done previous to tlie issuing of 
this warrant If new acts of keeping have 
l»een committed since the issuing of this war- 
i-ant, they may be the subject of a new prose- 
■cution. The judgment in this cause must be 
4iffirmed with costs. In all the other cases, 
for acts done before the issuing of this war- 
5*ant, the judgments must be reversed, with 
costs. 

If the corporation wish to avail themselves 
of the daily penalty, they must issue their 
warrants daDy. 

Sir. Coxe suggested a doubt whether the 
coiu't could give costs upon the reversal of 
the judgments; and the court said they would 
consider of it See Ward v. Washington 
fCase No. 17,163], May term, 1832, where 
costs were given upon -reversal, at the discre- 
tion of the com-t 



Case No. 3,936. 

BIXON V. WATERS. 

[2 Cranch, 0. O. 527.] ^ 

Oircuit Court, District of Columbia. Dec. 
Term, 1824. 

■Competency of Witnesses — Replevin — ^Land- 

Loitn's Bailiff. 
If the defendant in replevin be the bailiff of 
the landlord, and is indemnified by him, he may 
ibe examined as a witness in the cause. Quaere. 
[Cited in Hilton v. Beck, Case No. 6,509.] 

Replevin; avowry for rent arrear. 

Mr. Ashton, for defendant, moved the court 
tto substitute Mr. Van Ness for the defendant 
Waters, tlie latter being only the bailiffi of the 
former in a distress for rent. 

The court refused (nem. con.), but on the 
trial, being pressed by the case of Wise v. 
Bowen [Case No. 17,905], decided at April 
term, 1821, the com*t (MorsoU [Ch-cuit Judge], 
contra) permitted the defendant Waters, to 
testify as a witness, not perceiving any mate- 
risU difference in principle between this case 
and that of Wise v. Bowen, on that point 
In that case the defendant, Bowen, a con- 
stable, had taken the property in execution. 
The plaintiff claimed the property and re- 
plevied it The officer, upon receiving indem- 
jiity from the plaintiff in the execution, was 
pei'mitted by the court to testify for himself 
<Cranch, Chief Judge, doubting). 

MORSELL, Circuit Judge, said that he had 
concun-ed in the opmion .of the court in the 
case of Wise v. Bowen [supra], because the 
officer was obliged, after receiving the indem- 
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nity, to take the goods in execution, and was 
merely a formal party to the suit, which 
differs in that case from this, where the de- 
fendant is a voluntary bailiff, and not bound 
by x)fflciia duty to make the distress. 

CRANCH, Chief Judge, said that he should 
probably have been of tlie same jopinioa with 
MORSELIj, J., if he iad Imown that he did 
not concur with THRUSTON, J., in the pres- 
ent case; as he had doubted of the propriety 
of the opinion in tlie case of Wise v. Bowen; 
and thought the point ought to be reconsid- 
ered. 

Yei-dict for the plaintiff. 



DIXON (WOOD v.). See Case No. 17,943. 
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Case ISTo. 3,937. 

DIXWELL et al. v. JONBS.^ 

[2 Dill. 184.] = 

Circuit Court, E. D. Missouri. 1S73. 

Action- to Recover Personal Pkopeutx— "WnEx 
Maintainable— PROPEuxr Distkained bt Tax 
CoLLECTOit— Rights of Mortgagee — Feuehal 
Courts. 

[1. In a proceeding to recover possession of 
personal property, in the mode prescribed by 
the Missouri statute, the rule is the same as ir. 
the old action of replevin; namely, the plain- 
tiff must show a general or special property in 
the goods and the right of an immediate and ex- 
elusive possession. Gray v. Parker, 38 Mo. 
160, followed.] 

[2. A mortgagee of personal property, who 
has no right of immediate and exclusive pos- 
session, cannot maintain replevin against a tax 
collector who has seized the property as by dis 
traint for taxes due from the mortgagor; and 
it is immaterial that tho assessment was ir- 
regular or void ab initio.] 

[3. As a general rule, replevin is not the prop- 
er mode of testing the regularity of tax assess- 
ments: and when property has been seized, 
whether under a warrant of distress or by oth- 
er warrant issued to enforce collection of taxes, 
it is in eustodia legis, and irrepleviable.] 

[4. A federal court will not go beyond the 
questions necessary to the decision of the case 
before it, for the purpose of construing state 
constitutions with reference to state legislation 
and the acts of state authorities, more especial- 
ly when the question affects the revenues of 
tiie state and its mode of raising and collecting 
the same. See Union Pac. R. Co. v. Lincoln 
Co., Case No. 14,379.] 

The plaintiffs were the mortgagees of prop- 
erty for the beuefit of bondholders. The 
mortgage was executed by the South Pacific 
Railroad Company, and the property mort- 
gaged is now owned by the Atlantic & Pacific 
Railroad Company. Jones, the defendant, as 
sheriff of Franklin county, seized the prop- 
erty for taxes due from the South Pacific 
Railroad Company, the mortgagor. The mort- 
gagees, Dixwell & Bigelow, brought replevin, 
and the case was submitted to the court upon 



^ [This case was originally published in 2 
Dill. 184, as a note to Atlantic & P. R. Co* v. 
Cloino, Case No. 631.] 

* [Reprinted by permission.] 
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an agreed stattiuont of facts. The court gave 
judgmeui against the plaintitfs on the ground 
that they had no right to the present posses- 
sion of the property. 

B. T. Jewett and James Baker, for plaintiffs. 
Thos. W. B. Crews and James S. Laiurie, for 
defendant. 

Before DILLON, Circuit Judge, and 
TRliJAT, Disti-ict Judge. 

TREAT, Distiiet Judge. This is a suit 
brought by plaintiffs in the form prescribed 
by tlie Missom'i statutes, to recover posses- 
sion of personal property, the fonn of action 
being a substitute for the old action of re- 
plevin. The plaintiffs are mortgagees of 
property now owned by the Atlantic & Pacific 
Railroad, the mortgage in express terms giv- 
ing to the mortgagor the right of possession 
until default in payment of the principal or 
interest of the mortgage debt The doctrine 
in replevin is a familiar one, that plaintiff 
must not only have a general or special prop- 
erty in the goods and chattels, but also the 
right of immediate possession. The substi- 
tuted mode of proceeding under the Missoiu*i 
statute does not change the rule, for in Gray 
V. Parker, 3S :Mo. 160, it is held that where 
plaintiff's title is denied, he must show a gen- 
eral or special property in the goods, and the 
right of an immediate and exclusive posses- 
sion. It appears in this case that the plain- 
tiffs have no such right of possession. They 
aver (as the statute requires) that they are 
the owners of the property, and make affida- 
vit that it has not been seized under any 
process, execution, or attachment against the 
property of the plamtiffs. The property was 
seized, however, imder process duly issued foi 
the collection of county taxes, assessed 
against the Atlantic & Pacific Railroad, which 
corporation is the lawful successor of the 
mortgagor; and, hence, the question present- 
ed is, whether a mortgagee who has no pres- 
ent right of possession can maintain replevin 
against a tax collector who has seized the 
mortgagor's property as by disti-aint, to en- 
force the payment of taxes due. In the first 
place, the mortgagees in this case are not 
owners entitled to immediate or exclusive pos- 
session; and, secondly, it mattei-s not that 
the process was not formally issued against 
their property, but was issued against the 
property of the mortgagor. There is no need 
of argument to show that a tax properly as- 
sessed against the property of a mortgagor in 
possession, Avho is also entitled to the im- 
mediate and exclusive possession, is valid and 
binding on said property, despite any claim 
a mortgagee may have in the property. In a 
narrow and resti*icted sense, or nominally, 
the process did not issue against th.e property 
of the plaintiffs, but really and actually the 
process was issued against th.eir property, so 
far as they had any interest in it. Freeman 
v. Howe, 24 How. [65 U. S.] 4E51. 

It is contended that the assessment was ir- 



regular, and therefore this court should pro- 
nounce the seizure wrongful or void. The- 
suprejue eom't has in many cases held direct' 
ly the reverse. State v. Dulle, 48 SIo. 283;. 
Mayor, etc., v. Opel, 49 Mo. 190; "Waldeu v. 
Dudley, Id. 419. In 48 Mo. 283, that coui-t 
held tliat whether the stock of shareholders 
was to be taxed, or the pi-operty of the cor- 
poration, was a question to be determined in 
the first instance by the assessing board, and 
that when the tax was assessed, whether in 
the one manner or the other, and the collect- 
or proceeded to disti-ain accordingly, he was. 
not a trespasser, notwithstanding the mode 
of assessment was not regular. Indeed, it 
is obvious, as has been repeatedly decided in 
this class of cases, that when modes of as- 
sessment are prescribed, to be enforced by 
designated tiibuGDals, whose decisions are sub- 
ject to review in direct proceedings, and the- 
proper tribunal has made an assessment 
which tlie collector enforces, no action will lie 
against the collector. Were this otherwise,, 
there would be no safety for the collector, 
and no certainty or promptitude in the collec- 
tion of the public revenues. This is illus- 
ti-ated in the cases just cited from the Mis- 
souri Reports, and also in Erskine v. Hohn- 
bach (decided by the United States supreme 
com-t, 1871), 14 WaU. [SI U. S.] 613. See, 
also, Deshler v. Dodge, lU How. [57 U. S.] 6 "2; 
DiU. Mun. Corp. § 176. note. If, however, 
there is no authority to assess at all (as where 
the property is not taxable, or is exempt), 
it may be that the proceedings of the board 
of assessment bemg void, the collector would 
not in such case be protected. Under this 
rule it is urged that the process under which 
defendant acted was void, and consequently 
his seizure invalid. Counsel m-ged frn'thw,. 
that by the act of March 10, 1871, the county 
board of equalization ceased to have any 
power to act in the premises. That act could 
hardly relate to any assessment for taxes in 
1871, inasmuch as the returns, etc., pre- 
scribed by it are to be made thereafter on tlie 
first of February of each year, and to a dif- 
ferent board, for the first time created by thit 
statute. 

The principal piu-pose plaintiff's couns?l had 
in view, as stated by him to the court was to 
procm'e a decision on the main question con- 
cerning the exemption of the Atlantic & Pa- 
cific Railroad Company, as the successor of 
the South Pacific Company, from state and 
other taxation, notwithstanding the forfei- 
tures and sales mentioned and the provisions 
of tlie state constitution of ISGo. It is obvi- 
ous, from the views already expressed, that 
no opinion on tliat point is necessarj'- to the 
determination of tliis case, and, consequently, 
a labored analysis of the various statutes aud 
acts done thereunder, and the effect of tlie 
new constitution with reference thereto, would 
be entu'ely superfluous. In does not become 
United States courts to ti-avel beyond the re- 
quirements of suits pending in them, for tho 
purpose of construing state constitutions with 
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reference to state legislation and the acts of 
state authorities, more especially \vhen. the 
questions affect the revenues of a state and 
its mode of raising and collecting the same. 
The harmony of our complex system of gov- 
ernment can he hetter maintained by leaving 
the decision M all such questions, so far as 
practicable, with the proper judicial tt'ibunals 
of tiie state. Union Pac. R. Ck). v. Lincoln 
Co. [Case No. 14,379]. It may be stated as 
a general rule, supported by numerous au- 
thorities in England and this country, that re- 
plevin is not the proper mode of testing the 
regularity of tax assessments; and that when 
property has been seized, whether under a 
warrant of disti'ess jor other warrant, issued 
to enforce the payment of taxes, it is in cus- 
todia legis, and is irrepleviable. The rea- 
son generally stated is that the collection of 
the revenues of the country cannot be thus in- 
terrupted at the instance of any and every 
tax-payer, leaving, it may be, the government 
ti-easury exhaxisted pending the consequent 
litigation. Whether that rule prevails in full 
force In this state, as the language of the stat- 
ute seems to imply, need not be decided in 
this case, because the plaintiffs have no right 
of immediate possession, and no right of ex- 
clusive possession of the property seized— In- 
deed no i)resent right of possession whatever; 
and, consequently, cannot maintain this ac- 
tion, whether the assessment was irregular, or 
vjoid ab initio, or otherwise. 

The next question is as to the judgment in 
this case. The plaintiffs have taken out of 
the possession of defendant property valued i 
at $20,000, and have no right to the possession 
thereof. It may be that the mortgagor has 
such right as against this defendant, but the 
latter is responsible to the real party In in- 
terest, viz.: the mortgagor. If the defendant 
lias seized, rightfully, the property in. ques- 
tion, for taxes, amounting to some ?8,000, and 
the same should be sold by him for its value, 
v-iz. $20 000, the surplus over the amount for 
which disti'aint was made, he would be liable 
to pay over to the mortgagor. The mort- 
gagee, however, is uot entitied to the posses- 
sion of the property, nor to the surplus after 
the disti-aint is satisfied. This is not a case 
between general and special owner, and is, 
therefore, not within the decisions referred to. 
But inasmuch as this seems to have been a 
case in which the mortgagees appeared for 
the benefit of the mortgagor, the court will, 
on the suggestion of the attorney for both 
mortgagor and mortgagee, render judgment 
for the return of the propei-ty replevied on 
payment of the amount of taxes, with interest, 
for which the defendant made his seizure. 
What the remedies of the mortgagor may 
have been, or may be, is not a subject of in- 
quiry in this case, or between the parties to 
this record. Judgment for the defendant. 

NOTE. In First Division of St. Paul, etc., 
R. Co. V. Parcher (1869) 14 Minn. 297 [Gil. 
224], an immunity from taxation in the orig- 
inal charter of a railroad company was held to 
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accompany lands transferred by the state (aft- 
er a foreclosure of a lien in its. faVor) to a new 
corporation. See, also, County Com'rsv. Frank- 
lin R. Co., 34 Md. 159; Tomlinson v. Branch, 
15 Wall. [82 XJ. S.] 460; Wilmington R. Co. v. 
Reid [13 Wall (80 U. S.) 264]. 
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Case "No. 3,938. 

The D. M. FRENCEL 

[1 Lowell, 43.] ^ 

District Court, D. Massachusetts. Jan., 1865. 

Makitime Liens— Laches— Boxa Fide Puk- 

CHASERS. 

1. Secret liens must be enforced with reason- 
able diligence as against bona fide purchasers- 
without notice. 

[Cited in The Bristol, 11 Fed. 163.] 

2. Where a vessel, owned in New Jersey, he- 
came subject to a lien for damage by collision, 
to a vessel OAvned in Boston, and afterwards 
came within this judicial district on three voy- 
ages, one of which arrivals was known to the 
libellants; and was then nearly four years aft- 
er the collision, sold to bona fide purchasers 
without notice: Held, that a libel in rem, filed 
four years and one month after the collision, 
was too late. 

[Cited in The C. N. Johnson, 19 Fed. 784.] 

3. A sale by one of the original purchasers tO 
another of them, of part of the vessel, pending 
the collision cause, will not affect that share 
with a liability to which it was not subject in 
the hands of the seller. 

C. G. Thomas, for libellants. 
H. A. Scudder, for claimants. 

LOWELL, District Judge. This is a cause 
of damage promoted by the owners of a bal- 
last sloop against the schooner D. M. French, 
for a collision which took place in that pail of 
the harbor of Boston called "The Narrows," 
in August, 185S. The sloop was sunk and be- 
came a total loss, and her master and pai't- 
owner was drowned. The libel was filed in 
Septembei-, 1862. The case Is one of gi'eat 
hardship for the libellants, who are poor; and 
if the facts of the collision are such as they 
allege, about which, howeva*, there is much 
conflict of evidence, they would have been en- 
titled to recover all then* pecuniary losses by 
this disaster, in a com-t of admiralty, had 
theh* libel been brought In due season. 

But they have applied to the com't too late. 
A httie more than four years had passed aft- 
er the damage was sustained, before their li- 
bel was filed. In the mean time, and near 
the end of that period, the claimants had 
bought the schooner, for a full price, in good 
faith, and without notice of any hens, or any 
reason to suspect the existence of any. This is 
proved beyond controversy. It is the policy of 
com-ts of admiralty to require that secret liens 
shall be enforced within a reasonable time; 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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and if this be not done it is at the risk of the 
"lien-holder; 'and this for the same obvious 
reasons which have induced all nations to re- 
' quire the record or publication of liens, such 
as mortgages, etc., wherever this course is 
practicable. "Where no injury would result 
from gi'anting the remedy, and there is rea- 
son to believe that no evidence has been lost 
by the delay, the holders may sustain a suit 
after a very considerable period, even, in the 
United States, after the lapse of the time pre- 
scribed by the statutes of the state as a per- 
emptoiy bar to similar actions. But when 
there is danger of injustice between the par- 
tita, or the rights of innocent third persons 
wiE be affected, the rule of diligence is held 
in its strictness. A rather striking case of 
this kind is The Royal Arch, Swab. 269. 

What is a reasonable time, must, of coui-se, 
depend upon the circumstances of each case. 
As far as any general rule has been adopted 
it is, perhaps, that the lien will be presumed 
to be waived, as against innocent third par- 
ties, if a fair opportunity for its enforcement 
has not been availed of. See The Lillie JNIills 
[Case No. 8,.332]; The Eliza Jane [Id. 4,303]; 
Stillman v. The Buckeye State [Id. 13,445]. 
And so of a mortgage which the holdei* has 
"neglected to record. The Komp [Id. 12,030]. 
The cases in which the secret lien has been 
nplield after a considerable lapse of time, pro- 
ceed upoh the ground, that the first proper oc- 
<;asion has been used in prosecuting it. The 
IVIary [Id. 9,1SG]; Cole v. The Atlantic [Id. 2,- 
^76]; The Rebecca [Id. 11,019]. No very ex- 
iict line of distinction is adopted between the 
different classes of secret liens; but bottomry 
holders are expected, from the nature of their 
contract, to proceed with peculiar diligence; 
:and a like rule would perhaps be applied to 
salvors, whose delay might seriously embar- 
rass the necessary adjustment between con- 
ti'ibutory interests. 

In this case the schooner was owned in 
New .Jersey, and her name and that of her 
home port were painted on her stern, and 
were seen by two of the libellants; for though 
one of them desires to have it imderstood that 
ho knew only the name of the town, but not 
of the state, it is apparent from other parts of 
-his evidence that he must have been aware of 
that also. And the other libellant does not de- 
ny fidl knowledge. This- schooner, thus own- 
ed in a town easily accessible from Boston 
by railroad, came to the port of Salem, in this 
■district, on the voyage immediately after the 
collision. This fact was known to the libel- 
lants, and they sent a pei-son to Salem to look 
for her. The evidence does not show what 
the agent did, or why he failed to effect a set- 
tlement of tlie damages, nor why this action 
was not entered at- that time. Afterwards, 
'and not long before the sale of the schooner, 
■she brought a cai'go to Fall River, and was 
; there for six days; 'and she soon after lay at 
■New Bedford for a like period. 
' Whethei", with the modes of communication 
"now within reach of every one, iien-holders 



might not be required to follow a vessel from 
Massachusetts to New Jersey,, at the risk of 
losing their privilege, I am not called on to 
decide, because I feel bound to hold that 
these libellants have lost their remedy against 
the vessel in competition with innocent pur- 
chasers, by neglecting to proceed when the 
schooner was known to them to be witliin 
reach of the process of this court. Soo the 
cases above cited, and The Admiral [Id. 84]; 
The General .Tackson [Id. 5,314]; The Ilercy- 
na, Stu. Adm. 274. 

It was proved that one of the claimants 
has, pendiDg this suit, sold his interest to an- 
other of them, both having been, originally, 
bona fide pm*chasers without notice. It was 
ai-gued that, so f ai* as this fraction was con- 
cei'ned, the present holder could not have the 
benefit of tlie rule in favor of purchasers. 
But the answer is obvious, that this suit de- 
pends upon the state of facts which existed 
when it was instituted. And this not only 
technically, but for reasons of substantial jus- 
tice. The rule is well settled that a person 
who has bought in good faith, without notice 
of an equity, and thereby holds a good title, 
can convey an equally good title to any pur- 
chaser, whetber that purchaser have notice of 
the equity or not. Story, Eq. § 1503a. Were 
it otherwise, the title which the law holds 
good might be wholly valueless to the owner; 
for when any event has happened, which is 
notice to all the world, he could not sell at all. 
The trifling discount which was allowed in 
this case, if any was allowed, which is not 
certain, stood for a sort of premium or guar- 
antee of what the decision of this case would 
be. The price represented the value of the 
property in the hands of the seller, and not a 
supposed diminution of value caused by tlie 
act of selling. Decree for the claimants. 



Case K"o. 3,939. 

The D. M. HALL v. The JOHN LAND. 

[Hoff. Op. 96.] 

District Court, X. D. California. Sept. 6, 1855. 

S.VLVAGK COMPENSATIOX — RiGHT OP CliEW OF 

Salved Vessel to Participate — Misconduct 
OF Salvors. 

[1. The total amount awarded as salvage 
may be affected by the number entitled to share 
therein.] 

[Contra, see Currie v. The Josiah Hathorn, 
Case No. 3,491a.] 

[2. The transfer of the crew of a vessel in 
imminent peril to another vessel, pursuant to 
an agreement of the respective captains, does 
not so dissolve the contract as to entitle them to 
salvage for subsequent labors in saving the dis- 
tressed vessel according to the agreement. The 
Blaireau, 2 Craneh (0 U. S.) 240; The Two 
Catherines, Case No. 14,288; Taylor v. The 
Cato, Id. 13,786; and The Florence, 20 Eng.Law 
& Eq. 607, distinguished.] 

[3. The bona fide adoption of a certain course 
by salvors entitles them to compensation for 
work actually done in pursuance thereof, al- 
though it may subsequently appear that auothei 
course would have been better.] 
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[4. The amount awarded for salvage serv- 
ices sliould be more than a compensation for tlie 
mere labor employed in effecting them.] 

[5. Slight misconduct of salvors under great 
provocation, and not resulting in any loss to 
claimants, should not reduce the amount of 
salvage.] 

[G. Avarice and hard dealing by a salvor 
should reduce, and extraordinary energy should 
increase, the amount of his compensation.] 

[7. ?60,000 allowed upon a valuation of ?260,- 
■000, where the salving vessel abandoned a whal- 
ing cruise at its commencement, and spent 
about nine months in rendering the service, 
Tl>ringing the salved ship into port, and enfor- 
cing the claim.] 

[This was a libel by the owners and mari- 
ners of the bark D. M. Hall against the ship 
John Land and car^o for salvage.] 

Hall McAllister, ■William Barber, and X B. 
Manchester, for libelants. 

Eugene Oasserly and J. P. Haren, for claim- 
jints. 

Before HOFFJIAN, District Judge. 

Before proceeding to a consideration of the 
merits of this case, it is fit that I should ac- 
Itnowledge my obligations to the counsel con- 
cerned in it Not only have the books been 
explored by .them with imtiring industi-y, and 
every case brought to my notice by which 
my judgment might be assisted, but the vo- 
luminous testimony in the cause has been an- 
alyzed and digested, and evei*y view of the 
facts presented which zeal and ingenuity 
could suggest I do not propose, however, to 
enter into an investigation of every contested 
fact, for I feel assm*ed that ta cases like the 
present, the court must be guided in foi-m- 
Ing its judgment by a general consideration 
-of the important features of the case, rather 
tlian by a minute examination of its details. 

The facts of the case are briefly as follows: 
On the loth of November, 1854, the John 
Land, a large clipper ship, wuth a valuable 
■cargo, while on a voyage from Boston to this 
port, and in latitude about 4° S., and lon- 
gitude IDS'* or 104° W., was discovered to be 
leaking badly. Attempts were made to dis- 
cover and stop the leak, but without success, 
^nd preparations were made to abandon the 
ship, sbould such a step become necessary. 
During the 15th and 16th, the pumps were 
kept constantly going, and the crew had, by the 
morning of the 17th, become greatly fatigued, 
if not exhausted, by their protracted and 
severe labor. The situation of the John Land 
was thus rendered in a high degree perilous, 
not only from the gi'eat danger to which a 
storm would expose her, but from the inability 
of her crew (a fact demonstrated by subsequent 
events) long to endure the labor necess;u-y to 
keep her afloat. On the morning of the 17th, 
a sail was descried, and after coming up with ^ 
her, an oflicer was sent on board to demand 
assistance. The vessel proved to be the D. ' 
M. Hall, Spencer Pratt, master. Gapt Pi-att, 
pursuant to the request of Gapt Perclval, 
master of the John Land, repaired on board 
the latter's ship with a view of ascertaining^ 
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bis situation, and, it is to be hoped, offering 
him assistance. Much testimony was taken 
to show precisely what passed at the inter- 
view between the two captains, but the general 
nature of the propositions, or rather demands, 
made hy Pratt, seems to me incontesta- 
bly established. After some discussion he an- 
nounced to Capt. Pei'cival his resolution to 
afford him assistance on one condition only, 
viz.: that he, Capt Percival, should surren- 
der to bim, Pratt, his vessel and her entire 
,cargo, and should go with his officers and 
crew on board the D. M. Hall, and assist in 
working her into some port To this demand 
Capt Percival was, of com-se, reluctant to 
sdbmit, and after some discussion and con- 
ferences with the crew of the John Land, 
Capt Pratt, desirous of putting an end to the 
indecision, informed Capt Percival that he 
was about to return to his ship, and on reach- 
ing her wotild set his colors, and that if in 
15 minutes thereafter Capt Percival did not 
set his colors in token that the terms were 
acceded to, be, Capt Pratt, would brace for- 
ward and go about his business. Capt Perdl- 
val, placed in this trying and cruel dilemma, 
had to choose between being abandoned on 
the ocean, and at the distance of more than 
a thousand miles from land, in a leaky ship, 
and with a crew which must soon be inca- 
pable of fm'ther exertion at the pumps, or on 
the other hand sm*rendering at once his com- 
mand, his vessel and his cargo to the stranger, 
whom chance had thrown in his way. After 
some hesitation, Capt Percival determined 
to accept the latter alternative, and the signal 
agreed on was accordingly made. The crew 
of the D. M. Hall thereupon came on board 
the John Land, and Capt Percival, his officers 
and crew, were transferred to the D* M, Hall. 
The coimsel of Capt Pratt, sensible how un- 
favorable an impression his conduct was 
likely to leave on the mind of the com-t, have 
endeavored, with much ingenuity, to excuse, 
if not to justify it. It is contended that the 
proposition made by Percival, that Pratt 
should lie by him for twenty-four hours, was 
obviously absiu:d; that a delay of twenty- 
four hom'S could have been of no service to 
either party; that the condition of the ship 
was well ascertained, and that the expect- 
ant com'se proposed by Percival could have 
produced no beneficial results. They insist 
that Capt Pratt was entitled to say in what 
manner and on what terms he would render 
the assistance required; and that the object 
of Capt Percival was to restrict Capt. Pratt's 
service to the lowest grade, and thus unrea- 
sonably diminish his claim to compensation. 
But, in reply to this, it is to be obsei*ved, that 
it is not Capt Pratt's refusal to adopt Perci- 
val's suggestions, which exposes him to cen- 
sure; but it is the fact that, profiting by the 
disli'esses which left those with whom he 
.was dealing no alternative, he imposed upon 
them hard and cruel terms, suggested by an 
extortionate and rapacious spirit. Undoubt- 
edly he had a right to say on what terms he 
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would assist them to save their vessel, but 
if, in exercising that right, he has taken an 
advantage of the necessities of others, he is 
liable to the censure and punishment of the 
court called upou to consider the merits of his 
services. But reluctant to believe that the 
mnster of an American whaler could have so 
coldly speculated upon the calamities of a 
countiyman as to demand as the price of any 
assistance the absolute and final sm-render 
to him of so much property of such great 
value, I have been induced to hope that OapL 
Pratt's object may have been to seciu-e to him- 
self the possession of the ship and cargo, as 
a pledge and secm-ity of his futm'e compensa- 
tion, rather than with any intention of sub- 
sequently appropriating finally to himself. 
The slightest acquaintance with the law must 
have apprised him of the futility of such an 
attempt and his own x-eason must have told 
him that a claim to a ship and cai-go, worth 
$280,000, as a reward for not having aban- 
doned to their fate on the broad ocean a com- 
pany of distressed mariners, would be re- 
jected with indignation by the tribunals of 
every civilized nation. But. even adopting 
the more lenient construction of Capt Pratt's 
conduct, it is impossible to justify it— and 
obliged as the court always is in salvage cases 
to consider not merely the value of the serv- 
ices, but the spirit in which they are rendered, 
and to enforce so far as it may by its judg- 
ment, the eternal principles of humanity and 
justice — it must mark by its decree its disap- 
probation of conduct, which, to say the least, is 
wholly destitute of that generosity, disinter- 
estedness and "affecting chivalry," which 
give in these cases the sti-ongest claim to its 
favorable consideration. Upon being trans- 
fen-ed to the John Land, the crew of the D. 
M. Hall were placed under the command of 
Mr. Sanford, first officer of the latter, and 
the two vessels proceeded in company on the 
voyage to the Sandwich Islands. On the 
morning of the 19th, however, Mr. Sanford 
went on board the D. M. Hall and announced 
to Capt. Pratt that he was unable to proceed 
fm'tlier witliout an additional force, as his 
men were fatigued by the severity of the 
labor. After some discussion, it was arranged 
that Capt. Percival should return to his ship 
with his crew and resume the command, 
that a portion of the cargo of the John Land 
should be put on board the D. M. Hall, and 
that the two a'ews should then endeavor to 
get the John Land into port. Under this ar- 
rangement the transhipment was commenced, 
and continued until the 20th, when a dispute 
arose between Capt Percival and his crew, 
and the latter refused to work under his or- 
ders. Gapt Pratt, on being summoned on 
board, appears to have endeavored to adjust 
the quarrel, but the men pei'sisting in their 
refusal, they were allowed to select by votes 
the officers under whdra they would serve. 
Capt. Crosby, a passenger on board the John 
Land, was accordingly chosen as master. I 
think it but just to Capt. Pratt to observe 



that he seems to have acquiesced in this meas- 
ure solely with a view of saving the ship, and 
because the services of the crew under any 
one they were willing to obey could not have 
been dispensed with. Nothing of importance 
occmTed until the third day after. On that 
day Capt. Percival, against the wishes as it 
seems of Capt. Pratt and Mr. Sanford, went 
on board the John Land. "What he said on 
reaching her deck cannot with certainty be 
ascertained from the evidence. But whether 
or not he ordered the pumps to be stopped, it 
is at least certain that he said or did some- 
thing which had the effect of throwing every- 
thing into confusion. The men believing, as 
they swear, that some foul play was going 
on between the captains, ceased pumping, and 
prepared to abandon the John Land. Capt. 
Crosby went on board the D. M. Hall, and 
being persuaded by Pratt to return, he soon 
came back and reported the a'ew to be in 
such a condition as rendered it impossible and 
unsafe for him to i\ sume the command. Capt 
Pratt seems now to have almost abandoned 
the hope of saving the ship, and the appeai*- 
ances were certainly veiy discom'aging. Mi*. 
Stevens, however, who had been chosen by 
the crew to act as mate under Crosby, urged 
the crew to remain at the pumps while he 
should go on board the John Land [the D. 
M. Hall], and endeavor to make some satis- 
factory arrangement with the two captains. 
The crew intimated their willingness to help 
save the ship, provided some agreement was 
made or they could be satisfied that they 
would get something for their work. jFargo^ 
one of their number, said to him, that they 
could work the vessel along without much 
trouble, if "Gapt Percival and his officers 
would keep away, and not keep making such 
confusion." Mr. Stevens accordingly went on 
board the John Land [the D. M. Hall], to have 
an inteiwiew with the captains, and the crew 
resimied their labor. Capt. Pratt, on learning 
from Mr. Stevens what he and the crcAV re- 
quired, assented to his demand, and the orig- 
inal paper by which Percival had sm-rendered 
his ship to Pratt, was given to him with an 
indorsement upon it certifying to Capt. Perci- 
val's sanity. Upon receiving this paper, Ste- 
vens returned to the John Land, and read it 
to the crew, who declared themselves satis- 
fied and willing to persevere in their labor. 
The ship continued her voyage, accompanied 
by the D. M. HaU, and arrived at Nukaheeva, 
about fifteen or sixteen days afterwards. Be- 
fore reaching that place, Pratt and Percival 
both endeavored to pei'suade the men to con- 
tinue on to Tahiti, but they declined to do 
so, declaring that thej'- stood in absolute need 
of repose. On arriving at Nukaheeva, the- 
command of the ship was i-estored to Percival, 
and, after some delay, she proceeded to Ta- 
hiti with him as master, Stevens as mate, 
Thatcher as second mate, and Barnes, third 
mate of the barque, as third mate. Her crew 
comprised, as before, the greater part of 
the crews of both ships. The voyage to Ta- 
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hiti lasted eiglit days. At Tahiti facilities for 
repairing lier could \>e. obtained- Her cargo 
was accordingly discbarged and the leak -was 
stopped. The salvage service of the libel- 
ants was now completed, but by the advice 
of the American consul, the master of the 
D. ai. Hall proceeded to this port to obtain 
from this com*t the compensation to which 
he and his crew might be entitled. The 
Jolm Land arrived here shortly after, and 
the present suit was instituted. 

From the foregoing summary of the facts 
in this case, it is evident that the libelants 
performed a salvage service of a high de- 
gree of merit Without their interposition 
the ship and her cargo must almost inevita- 
bly have been lost The fact that Percival 
and his officers felt themselves constrained 
to accept the terms proposed by Pratt, is 
sufficient to demonstrate the perilousness of 
their situation; and it abundantly appears, 
from all the evidence, that the labors of the 
exhausted crew of the John Land could not 
have been long protracted, and that, in Gapt 
Percival's language, in a few days she must 
have sunk. The labor of the crew by whom 
she was saved, was arduous and long con- 
tinued; and though their services cannot 
be deemed to have involved any considera- 
ble risk, or to have elicited any extraordi- 
nary display of gallantry, it exceeded in 
severity and in duration that of many sal- 
vors to* whom the courts have allowed liberal 
compensation. The. D. M. Hall was, as has 
been stated, a whaler, and had just arrived 
at the beginning of the season on whaling 
ground. By engaging in this service she 
was compelled to abandon her whaling voy- 
age and relinquish the profits of that emi:tloy 
ment 

Before proceeding to fix the amount of 
salvage to be allowed in this case, it is prop- 
er to consider who are entitled to share in 
the amount awarded, for I cannot but con- 
sider that the question whether the com- 
pensation decrees be excessive or just, must 
tlepend in some degree upon the number of 
those who are to receive it, and what 
amount will fall to the share of each. It has 
been strenuously urged by the advocates for 
the crew of the John Land, that they are 
entitled to claim as salvors, and that as 
they participated in the labor, it would be 
unjust to refuse them a share in the reward. 
The claim of these seamen has been placed 
on the ground that their contract was dis- 
solved, and they were discharged from any 
further duty as mariners, by their leaving 
the vessel- with the consent of the master; 
that if they subsequently assisted in saving 
the ship, they did so as volunteer salvors, 
and, as such, are entitled to the reward. It 
is not denied that when the mariner's rela- 
tion to the vessel has been dissolved de 
facto, or by operation of law, the circum- 
stance that he has been a seaman on board 
of her will not preclude him from a salvage 
allowance. Such was the case of The Blai- 
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reau, 2 Cranch [6 U. S.] 240, where the mas- 
ter had abandoned the vessel with his whole 
crew, but had left, it would seem by design, 
one seaman on board. It was held that the 
master had discharged him from all further 
duty under his contract, as far as any act 
whatever coul'd discharge him, and it lit- 
tle became those who devoted him to the 
waves to set up a title to his further serv- 
ices. So, too, in the case of The Florence, 
20 Bug. Law & Eq. 607, where a ship was by 
order of the master abandoned, and her 
crew, which had been landed at Vigo, were 
by order of the British consul put on board 
a steamer to be taken home. On the day 
after leaving Vigo, the steamer fell in with 
the abandoned vessel, and the mate and part 
of the crew of the latter, thereupon volun- 
teered to return to her; the master and the 
rest of the crew remained on board the 
steamer. It was held by Dr. Lushington, 
that the mate and seamen who thus volun- 
teered were entitled to salvage. The prin- 
ciple established by this decision, as well as 
by that of The Two Catherines [Case No. 
14,288], is that the character of seamen does 
not create an incapacity to assume that of 
salvors; and it was further held in The Flor- 
ence [supra] that where a ship is abandoned 
at sea "sine spe revertendi aut recuperandi," 
in consequence of the perils of the sea, such 
abandonment being bona fide and by order 
of the master, to save life, the contract of 
the seaman is dissolved, and he may after- 
ward assume the character of a salvor. In 
the case of Taylor v. The Oato [Case No. 
13,786], the ship had been wholly abandoned, 
and her officers and crew taken on board the 
Alexandria. The latter then pursued her 
voyage, but six days afterward, by an ex- 
traordinary accident fell in with the aban- 
doned ship. The crew of the Cato assisted 
in saving part of her cargo, and were allow- 
ed a small salvage compensation. 

It is apparent, that in the cases cited the 
vessel had been abandoned by the master 
and crew "sine spe revertendi aut recuper- 
andi," and the contract of the latter dis- 
solved. But the question is, was there such 
an abandonment in this case? It seems 
cli-ar to me that there was not The mas- 
ter, it is true, authorized the crew to go on 
board the saving ship, but did he mean to 
relinquish thereby all hope of ever regaining 
possession of his vessel? On the contrary, 
his object and intention were to secure her 
safety. He himself, or his crew, were, by the 
very nature of the arrangement to conti'ibute 
to the salvage, by working the ship on board 
which they went, and the crew of which 
were [to come] on board the John Land. So 
far from abandoning her, the vessel on 
which they were was to accompany the ship 
into port and on arriving there, if not be- 
fore, as proved to be the case, the master 
must have expected to regain his ship. To 
have supposed that by the temporary and 
forced surrender of his ship to Capt Pratt 
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lie finally and forever lost all' chance of re- 
covering or returning to it, the master must 
have been strangely ignorant of his rights, 
and those of his owners. Nor can I con- 
ceive that oven Capt Pratt, or any of his 
crew, could have entertained so wild a no- 
tion. It is not the mere leaving a ship by 
authority of the master, that vacates the 
seamen's contract In the case of ship- 
wrecic, when the crew have reached shore, 
the seamen are not at liberty to refuse fur- 
ther exertion, and disperse themselves over 
the country. They are bound to remain by 
the wreck, and assist in preserving the frag- 
ments. If they do so, they are entitled to 
their wages out of the savings. Whether 
this allowance should properly be deemed 
wages, or a salvage compensation, is dis- 
puted, and perhaps, as observed by Curtis 
(Merch. Seam. p. 2, 2S7), the distinction is 
but shadowy, for, in practice, the allowance 
rarely exceeds the amount which would 
have been earned as wages. The Two Cath- 
erines Isupra]; The Cato [supra]; The Nep- 
tune, 1 Hagg. Adm. 227. If, then, leaving 
a shipwrecked vessel by the master's au- 
thority, and where irremediable disaster 
leaves no alternative, does not vacate the 
contract, the transfer of a crew to a saving 
ship, under circumstances like those of the 
present case, ought not to produce such an 
effect. If the rule of law which does not 
allow seamen to become salvoi"s in the ordi- 
nary course of things, and while in the per- 
formance of their duties, whatever may 
have been the perils or hardships, or gal- 
lantry of their service in saving tlie ship and 
cargo, has any solid foundation in true poli- 
cy, the same principle demands that they 
should not be permitted to assume that char- 
acter on the ground that their contract has 
been vacated, except in extraordinary cases, 
where their relation to the vessel has been 
finally and unequivocally dissolved, and 
where the master has permanently renoun- 
ced all hope of recovering or returning to her. 
Such is not the present case, and I am per- 
suaded that I should violate the spirit which 
pervades the maritime law on the subject of 
the duties of seamen, if I should, under cir- 
cumstances like the present, admit them as 
salvors, and thus in effect declare that in this 
case from the moment they left the ship 
they were at perfect liberty to disregard the 
orders of their officers, and to give or with- 
hold their services at their pleasure. 

The crew of the D. M. Hall being thus the 
onlj' parties in court entitled to be deemed as 
salvors, the quantum of salvage remains to 
be considered. The counsel for these par- 
ties have argued that their allowance should 
be more than usually liberal, as the vessel 
was saved, conti*ary to the wishes and al- 
most in spite of Capt. Percival. On review- 
ing of all the evidence as to Capt Percival's 
conduct, we have certainly need of all our 
charity to reconcile the language imputed to 
him with an intention fully to discharge his 



T whole duty. But notwithstanding many wild 
, and most improper expressions, I cannot 
bring myself to the conclusion tliat he ever 
i deliberately wished for the- desti-uction of 
, his vessel. I rather incline to the belief, 
that overwhelmed by the extent of the dis- 
aster that had befaUen him, and unable to 
contemplate with composm*e the probable 
results to himself, his reason may at times 
have been disturbed, and he may have been 
betrayed into incoherent expressions, the ofC- 
1 spring of the distress of a spirit perplexed 
in the extreme, rather than the indications 
' of the settled purpose of his mind. He may, 
j pei'haps, at moments when he realized most 
intensely the situation in which he was 
'. placed, have indulged and given utterance 
to the thought, that the waves which closed 
over his vessel would also bm*y beneath 
them the memory of any faults he might 
have committed, and that on his retiu-n 
home compassion would silence censm-e. 
That tliere was something in his manner and 
conduct which suggested the idea that he 
was not in his perfect mind is evident, not 
only from tlie expressions of the crew, but 
from the fact that a certificate of his sanitj^ 
was signed by his own officers,— a circum- 
stance which could hardly have occurred, if 
no suspicions to the contrary had been en- 
tertained. That he was not equal to tlie 
emer-gency which arose, cannot be doubted; 
but I prefer to think, tliat advanced in years, 
and with energies spent in the long service 
of a life, he succumbed to ill-fortune, rather 
tlian that he entertained the criminal pur- 
pose which some of the witnesses attributed 
to him. But in any view, I cannot thinli 
that his intentions or wishes can affect tlie 
merits of these salvors. Their duty was 
clear, and their interest coincided with their 
duty. The only point of view in which it 
would become material to consider Capt. 
Percival's conduct, would be in ostimatinji 
what amount of censure was due to the crew 
for their refusal to obey him. As, how- 
ever, they have been paid their wages, and 
I believe them not entitled, by law, to share 
in the salvage, theh* conduct need not now 
be the subject of examination. 

It has been m-ged by the coimsel for the 
claimants that the allowance of the salvors 
in this case should be greatly diminished on 
account of their general misconduct, and par- 
ticularly because, instead of bringing the 
vessel to this port, she was talien by them to 
a remote island far out of the course, from 
whence she only reached this place after pro- 
tracted delays. With regard to their alleged 
misconduct, I can only express in a general 
way the conclusion at which I have ai'rived. 
It seems to me that although some disorder 
prevailed among the crew, it chiefly occurred 
at the time when, owing to the interference 
of Capt. Percival, all hope of saving her had 
been well nigh abandoned. As soon as Mr. 
Stevens obtained the conti-ol, order seems 
to have been restored, and the men for the 
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remainder of the voyage beliaved wllii regu- 
larity and- subordination. In the confusion 
after Crosby left, no doubt some excesses 
•were committed, but we have no means of 
ascertaining by which of the crew, nor even 
how many participated in them. In judg- 
ing of the conduct of seamen, under such cir- 
cumstances, some leniency ought, in justice, 
to be shown, and some allowance made for 
the feelmgs of indignation and disappoint- 
ment with which they saw themselves about 
to be deprived, as they thought, of all re- 
muneration for their labor. 

With regard to the alleged deviation from 
the comrse the vessel ought to have pursued, 
there is more difficulty. On reviewing the 
testimony, however, on this point, it is not 
easy to say what course should have been 
adopted. Judging by the event and by the 
knowledge since acquired of the extent of 
the leak, it certainly is to be regretted that 
the vessel was not headed at once for San 
Francisco. But there is nothing in the evi- 
dence to justify me in saying that the sal- 
vors were grossly culpable for not doing so. 
They seemed to have exercised then- judg- 
ment fau-ly npon the point, and the court 
cannot with certainty affii-m that their de- 
termination was not, under the circum- 
stances, a pi-udent one. Where no improper 
motive is assigned for adopting the course 
pursued, and where the result has been en- 
tirely successful, a court ought not to lend 
a willing ear to criticisms upon the mode of 
effecting the salvage, which has been adopt-' 
ed, or to suggestions that perhaps some other 
mode might have been more advantageous. 

The quantum of salvage to be allowed .in 
this case remains to be fixed. On this part 
of the case precedents, as observed by Judge 
Peters, have little application. The whole 
subject is open to discretion, and must de- 
pend upon the particular circumstances of 
the case. One principle is, however, clear,— 
that the allowance for such services should 
exceed a mere compensation for work em- 
ployed in efEecting them. Public policy and 
the general interests of humanity require 
that strong inducements should be held out 
to those who navigate the ocean, to assist 
in the preservation of property exposed to 
destruction. Nor can the owners of the prop- 
erty justly complain that a considerable por- 
tion of it is given to those without whose in- 
terposition aH would have been lost I have 
carefully examined almost all the cases cited 
by the parties on the heai'ing, with a view of 
ascertaining what has been the extent to 
which the com*ts have felt themselves at lib- 
erty to esercise liberality rather than with 
any expectation of deriving from them any 
fixed rule by which my discretion should be 
governed. In this case, it is to be consid- 
ered that the value of property saved is 
very large— about §260,000 after deducting 
the bottoinry bond, given to enable the. ship 
to reach this port The labor necessary to 
effect the salvage, was proti-acted and severe. 
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The time consumed in the undertaking and 
in the measures necessary to enforce the 
rights of the salvors has been nearly nine 
months, and during all that time the bai'k 
has been useless to her owners, with the 
exception of the small amotmt earned by her 
on her voyage from Tahiti to this port To 
enter upon this service, she was obliged to 
abandon her whaling adventure and re- 
nounce her expectations of profit from that 
soiu'ce. On the other hand, there has been 
no extraordinary risk encountered, nor has 
there been any signal display of gallantry or 
generosity. The merit of the service is not 
enhanced hy the saving of human life under 
appalling circumstances; nor was there, at 
any time, any reasonable chance, if the un- 
dertaking was conducted with ordinary skill, 
that the fruits of the labor of the salvors 
wouli be lost The business was coolly un- 
dertaken and conducted with a view to a 
compensation almost certain to be obtained. 
And if by the decree of this court that com- 
pensation is fixed at a sum several times 
exceeding any probable earnings of the crew 
during the same period, it seems to me that 
nothing more should be demanded. It is 
not to be forgotten, that the safety of the 
vessel is not alone due to the crew of the 
D. M. Hall, for without the assistance of the 
crew of the John Land, the undertaking was 
found to be impracticable. 

Under all the circumstances, I think the 
sum of $60,000 is a just and fah* allowance, 
and for that amount I accordingly deci-ee. 
It would extend this opinion beyond all rea- 
sonable limits, if I were to attempt to re- 
view the cases which have been cited as 
most nearly resembling that under consider- 
ation. One, however, may be mentioned, of 
the highest authority in American courts; 
and decided by the greatest of American 
judges, and which certainly presented cir- 
cumstances entitling the salvors to the exer 
cise of the utmost liberality. The Blaii'eau, a 
B^rench vessel, having sustained great injm'y 
by a collision, had been abandoned by her 
officers and crew, except one man. In this 
situation, she was fallen in with and saved 
by the ship Firm. The circumstances under 
which the salvage was effected, are detailed 
in the following extract from the report of 
the case (2 Cranch [6 U. S.] 240): "When the 
Blau-eau was taken possession of (by the 
salvors) she had about four feet of water in 
her hold, and could not have floated twelve 
hours longer. There was great risk and peril 
in taking charge of her. She was brought 
into Chesapeake bay, after a navigation of- 
nearly 3,000 miles, by six persons, her proper 
complement being sixteen men. The Blai- 
reau was navigated without boats or anchors; 
she required to be pumped every two. three- 
or four hours in fair weather, and in blowing 
weather, every horn*. The bow was secured 
by a covering of leather, copper and sheet- 
lead, nailed on, and pitch and tm-pentine in 
large quantities, poured down hot between 
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the planks and coverings. The labor of 
working the Blaireau by the men on boai*d 
was gi-eat and severe, and they had frequent- 
ly thought of abandoning her, but fortunate- 
ly persevered. She was a slight buUt vessel, 
and consti'ucted without knees, and was very 
weak. The forestay was gone, and the fore- 
mast was secured hy passing a large rope 
through the hawse holes and securing it to 
the foremast head. It was the opinion of 
several experienced sea captains, that the 
bringing in the Blaireau was a service of 
gi-eat risk and peril, and nearly desperate, 
and such as they would not have undertak- 
en." The distL-ict coui-t allowed three-fifths 
salvage; but the supreme coiurt reduced the 
allowance to two-fifths, the whole value of 
the salved property being about $60,000. The 
vessel and cargo were, however, in reality, 
charged in consequence of savings produced 
by the forfeitm-e of the master's share, and 
the reduction of those of the other ofiicers, 
with not more than one-thU'd of the "gi-oss 
value of the property." If the eh-cumstances 
of this case be compared with those of the 
case at bar, the difference in the merits of the 
services is apparent. The John Land had nei- 
ther been shattered by a collision, nor sti'ain- 
ed by a tempest She was a sti-ong and well 
built clipper, in every respect seaworthy, ex- 
cept for a leak arising from an opening of a 
seam, caused by insufficient caulking. From 
the moment when it was ascertained that the 
leak did not increase it was evident that the 
task of saving her, though requiring labor, 
was almost certain to be accomplished. No 
skill or inti-epidity on the part of the salvors 
was called into action, and their labor, 
though arduous, was less than in boisterous 
weather on approaching a coast is often re- 
quU-ed of a crew. During all the time the 
men had then* regular watches below, and 
while on deck then* numbers permitted to 
take turns at the pumps, each man working 
only half an hour at a time. The D. M. Hall 
accompanied them diu-lng the whole voyage, 
and in case of accident her whale boats, pe- 
culiarly fitted for the purpose, were ready at 
all times to take them off. So lightly did the 
men think of the danger that they seem to 
have been willing, on the third or fourth 
day, to part company with the D. M. Hall 
and pm-sue their voyage alone. It seems to 
me dear that the whaler must be regarded 
as having abandoned one employment and 
imdertaken another, attended with as little 
risk and the remuneration for which was 
more certain. The value of the whaler was 
about $2.j,000. The gross value of her catch- 
ings, on a very liberal estimate, would not 
have exceeded $20,000 for the season; out of 
which was to be jiaid the wages and provi- 
sions of the crew, with other expenses. The 
decree of the coiu*t allows three times that 
amoxmt The allowance is, I think, not ex- 
cessive, for it is to be considered that by 
means of these libelants property to the 
amount of $280,000 was saved from desti'uc- 



[7 Fed. Cas. page 776] 

tion. The salving vessel has been useless to 
the owners for nearly nine months, except a 
small freight on the voyage from Tahiti to 
this port. She has incurred some expenses 
and sacrificed some property in performing 
the salvage service, and on resuming her 
cruise she will be obliged to refit at an ex- 
pensive port I think that the public policy 
demands that the remuneration in these 
cases should be libei-al, and that inducement 
of the strongest kind should be held out to 
others to undertake similar services. In ap- 
portioning the sum decreed, I have given an 
amount somewhat exceeding a third to the 
owners of the ship, for it appears that they 
have paid the wages of the crew for all or a 
gi-eater part of the time elapsed since the 
whaling cruise was abandoned, and various 
expenses have been incm-red by them, which 
should be reimbursed. I have also thought 
it right to inci-ease the share to which Ste- 
vens would have been otherwise entitled, for 
to him, more than to any other one person, 
the success of the undertaking is atti-ibuted. 
Fai-go's allowance has also been somewhat 
increased. 

The evidence has not disclosed which of 
the crew of the D. ai. Hall were on board 
the John Land, and which remained on their 
own vessel. I have not therefore attempted 
to discriminate between them. I regret to 
be obliged to diminish to a considerable 
amount Capt. Pratt's share, for though we 
may perhaps acquit him of the inhumanity 
and merciless rapacity with which he has 
been charged, yet I think that his conduct, 
under the most chai-itable view that can be 
taken of it, deserves rebuke at the hands of 
the court. In other respects I have followed 
in fixing the allowance of the officers and 
crew the proportions or lays to which by the 
articles they were entitled. This mode seem- 
ed to me the most just I could adopt, for 
the salvage imdertaking was substituted for 
the whaling cruise by general consent, and 
it seems right that the profits of the substi- 
tuted adventm-e should be distributed in the 
same proportion as that agreed on for the 
disti'ibution of the profits of the original em- 
ploj-ment. The costs and expenses are to be 
paid by the claimants. 
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DOAN v. COMPTON et al. 

[2 N. B. R. 607 (Quarto 182).] ^ 

District Court, E. D. Missouri. 18G9. 

Acts of BAXKituPTcr — JElETritx of Goods Ok- 
KEUED— Temporary Suspension- op P.vyments. 

1. Pending negotiations for an extension of 
time on debtor's business paper, a piano order- 
ed for a customer who refused to receive it, 
was returned to the sellers. Held, that tlie re- 
turn thereof was not a preference of creditors, 
or an act of bankruptcy. 

[Cited in Re Grejrfr, Case No. 5,797: Baldwin 
V. Wilder, Id. 806.] 



^ [Reprinted by pernuasion.] 
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2. A firm suspended payment of their com- 
mercial paper and did not resume witliin four- 
"teen days, but obtained an extension of time 
from most of their creditors; one creditor with- 
held assent, and petitioned to have the firm ad- 
j'udged bankrupt, to which one member of the 
firm made answer of denial, the other member 
making default. Held, that such suspension was 
not, under the circumstances, an act of bank- 
ruptcy. Mere insolvency is not of itself an act 
■of bankruptcy. 

[Cited in Hercules Mut. Life Assur. Soc, 
Case No. 6.402; Re Clemens, Id. 2,878.] 

This was a proceeding [in bankruptcy] on 
the pai-t of J. P. Doan, as petitioning cred- 
itor of the firm of Compton and Doan, to 
liave the firm adjudged bankrupts. No op- 
l)osition was offered by Thomas 0. Doan of 
the firm, but Bichard .T. Compton, his co- 
partner, filed answer denying the acts of 
banlvTuptcy alleged in the petition. 

George P. Doan, for petitioner. 
Slayback & Spencer, for respondents. 

TREAT, District Judge. It appears that, 
pending negotiations for an extension of the 
defendants' paper, they returned to the veu- 
■dors a piano, which had been bought to fill 
•a special order, and was somewhat damaged 
■during its transportation. The party for 
whom the same was designed refused to pur- 
•<;hase it when it arrived. The action of the 
defendants in retm*ning the same was no act 
•of bankruptcy, as charged, but an entirely 
proper coui'se of proceeding. It was return- 
ed with no view of giving a preference or of 
defrauding creditors, but as a prudent and 
jproper business transaction. 

The other ground alleged in the creditor's 
petition, is the defendants' suspension of 
their commercial paper, and the nonresump- 
tion thereof within fomteen days. Courts 
•differ in th" construction of the act on that 
point; some holding a fraudulent suspension 
necessary, and others not. This court has 
followed the latter constniction, but not in 
the literal or arbitraiy sense urged in behalf 
•of the petitioning creditor. When a trader 
fails generally to meet his commercial paper 
according to the usual com-se of business— 
that is, suffers not some, but all, as it matm*es, 
to go to protest, or in other words, comes to 
■a. general supension, as unable to proceed fur- 
ther with his business— then his creditors 
may, through the bankrupt act, compel an ad- 
judication and distribution of his assets. The 
mere fact of insolvency is not decisive. He 
may procure renewals or extensions, and 
thus, with the assent of his creditors, con- 
tinue for their and his benefit If all of his 
creditors assent to extensions or renewals, 
none of them can proceed against him; if a 
part consent thereto, the residue are bene- 
fited, for their demands can be enforced by 
ordinary legal proceedings. Thus, if in this 
case, all the creditors except the petitioners 
had unctualifiedly, each for himself, agreed 
to an extension for one year or more, then 
the defendants would have had no outstand- 
ing obligation enforceable against them at 



the present time, except the petitioner's, and, 
consequently, he could have recovered his 
dues by ordinary process. Many of the cred- 
itors agreed to the desired extension im- 
qualtfiedly; one or more with the qualifica- 
tion that all should join. The petitioner, 
though at first willing to join, concluded not 
to do so for reasons developed at the hearing. 
Negotiations were had between the several 
parties in interest, the creditors and partners, 
and inter sese between the partners. An 
honest difference of opinion existed, and rea- 
sonably', as to the ultimate success and ex- 
isting solvency of the co-partnership. If any 
of these negotiations had been successfully 
terminated, this suit would probably not 
have been instituted. This case, therefore, 
is one where partners, with reasonable cause 
to believe that by a little indulgence tliey can 
make then* comparatively new undertaking 
a decided success, consult freely with each 
other and their creditors, and being induced 
to suppose full assent would be had to the 
desired extension, suffer the payment of some 
—and it may be the larger part— of their com- 
mercial paper to be suspended for more than 
Jom-teen days; a suspension fully justifiable 
under the circumstances, for the payment of" 
one would have been a preference given to 
that one. It may be the petitioner was jus- 
tified in his opinion, that the business never 
could succeed; but tliat does not :nake the 
defendants guilty of an act of bankruptcy. 
Other creditors, and at least one of the de- 
fendants, thought otherwise. Ti-ue, the pe- 
culiar relationship of the petitioner to the 
co-partnership might make him more anx- 
ious and sensitive, but he is before the couit 
simply as a creditor of the co-partnership. 

The provision in the bankrupt act [of 1867 
(14 Stat 536)] concerning the suspension of 
commercial paper has no just application to 
the case presented— is designed to work no 
such harsh or oppressive result as to enable 
one creditor, against the wishes of a majority 
or of all others, to compel a struggling ti'ader 
who has fair prospects of success or believes 
ne has, to smTender his effects, to the mani- 
fest injxu:y of all concerned. If the trader 
meets his paper generally by renewals or ex- 
tensions, and some one creditor does not 
grant the desired renewal or extension, but 
proceeds to enforce his demand at once, the 
latter is really benefited by the indulgence 
shown by the others, for he may thus malce 
his money by ordinary suit at law. He can- 
not however, under any provision of the ex- 
isting bankrupt act proceed to collect his 
personal claim through its agency. If as a 
creditor he makes his demand by a common 
law action, the advantage thus acquired by 
his diligence he will be permitted to retain. 
It must not be supposed that the bankrupt 
act is for the collection of ordinai*y debts; 
or that a creditor can force a debtor into 
bankruptcy for any other than the causes 
named in the act. "Mere insolvency is not, 
of itself, ground for involuntaiy bauki'uptcy; 
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for a man actually insolvent may contimle 
his business for years, by renewal s, and ex- 
tensions, and indulgence on the part of his 
creditors, and ultimately not only pay all 
indebtedness, with interest, but achieve suc- 
cess. His peculiar business may be such 
that if arbitrarily stopped by one areditor, 
debtors and creditors alike will be involved 
in a useless sacrifice, while continuance in 
business will be for the common benefit If 
the design of the law is equality, why should 
one creditor, against the wishes of all others, 
Involve all in an unwished for and, it may 
be, needless sacrifice? Why nottalce his or- 
dinary remedj', leaving the others to pursue 
their own coui-se? 

In this case the court holds tliat there was 
no violation of the act in the return of the 
piano mentioned, and no such suspension of 
the commercial paper of defendants as con- 
stitutes an act of bankruptcy under the law. 
The petition is against two co-partners, one 
of whom is in default, and the other of whom 
contests; and as the co-partnership or both 
partners must be guilty under the act before 
judgment can be entered, the petition must 
be dismissed with costs. Voluntary and in- 
voluntary proceedings depend on distinct 
principles. 

The following views expressed by the court 
in Jones v. Howland. 8 Mete. [Mass.] 385, 
meet the full approval of this court: "The 
doctrine, we think, is correctly and clearly 
laid down by Gibbs, C. J., in the case of 
Fidgeon v. Sharpe, 5 Taunt. 539. He ob- 
serves that 'the general effect of the statutes 
on the subject of bankrupts is, that all pay- 
ments made before bankruptcy are legal and 
valid; but a certain class of cases has arisen 
in which certain payments have been sup- 
posed to be made in fraud of the bankrupt 
laws, and are therefore fraudulent and void. 
But I find in all the cases, from Fordyce's 
to the present, the fact found that the act 
was done in fraud of the bankrupt laws. It 
must be an act, then, not only that in effect 
contravenes the bankrupt laws, but it must 
be done with intent to contravene them and 
in contemplation of bankruptcy. The inno- 
cence or guilt of the act depends, then, on the 
mind of him who did it; and it cannot be in 
fraud of the bankrupt laws unless the actor 
meantitshouldbeso.' See, also. Hartshorn v. 
Slodden, 2 Bos. & P. 582; Morgan v. Brun- 
drett, 5 Barn. & Adol. 289; Gibbins v. Phil- 
lipps, 7 Barn. & C. 529; Atkinson v. Brindall, 
2 Bing. N. 0. 225, and 2 Scott, 369; Belcher 
V. Prittie, 10 Bing. 408. The result of these 
eases is the drawing of a distinction between 
an actual insolvency and a contemplated 
bankruptcy; between the payment of a just 
debt in the course of business, though insoi- 
vencj' exists and is known to the insolvent, 
and the design to give a preference in view 
of stopping payment. And in view of all 
the authorities we hold the law to be this: 
That though insolvency in fact exists, yet 
if the debtor honestly believes he shall be 



able to go on in his business, and, with such 
belief, pays a just debt without a design to 
give a preference, such payment is not fraud- 
ulent, though bankruptcy should afterwards 
ensue. And on the other hand, if the debtor, 
being insolvent, and knowing his situation, 
and expecting to stop payment, shall then 
make a payment or give security to a credit- 
or for a just debt, with a view to give him 
a preference over the general creditors, such 
payment or giving security is fraudulent as 
against the creditors, and property that is 
transferred in making such payment, or giv- 
ing the security, may be recovered by the as- 
signee; and the debtor will not be entitled 
to a discharge under the statute. It rests 
upon the intent with which the act was done; 
and the intent is to be proved, as a fact, ei- 
ther by direct evidence, or the necessary and 
certain consequence of other facts clearly 
proved. In respect to the charge of the judge 
in the case at bar, it will be found, when 
carefully examined, to express the opinion 
that the fact of insolvency being proved, and 
a knowledge of it on the part of Stowell, the 
debtor, the juiy were bound to infer the in- 
tention of Stowell to make a fraudulent pref- 
erence, because he must be held to have in- 
tended the natural result of his own act; 
and consequently, that his act was in fraud 
of the bankrupt law. This direction, though 
in accordance with opinions of the court in 
Poland V. Glyn [Case No. 11,243], and Pull- 
ing V. Tucker [Id. 11,464], is, we think, broad- 
er than is warranted by the cases of Fidgeon 
V. Sharpe, Morgan v. Brundrett, and Atlciu- 
son V. Brindall [supra], which, as before ob- 
served, we think, lay down the law correctly. 
The charge assumes, as a fact, the very thing 
which is to be proved, namely, the intent 
which actuated the debtor at the time of 
making payment; whereas, insolvency may 
be known to exist, and yet the debtor, thougli 
compelled to make sacrifices, be determined 
to go on in his business, and not yield to the 
pressure, and thus make payment without 
any intention of giving a preference in con- 
templation of bankruptcy. Such instances^ 
are not of very rare occurrence; and such in- 
tent should have been more freely submitted 
to the jury- It is said that a man must be 
supposed to intend the natural result of his 
act. But this remark, though often treated 
as an axiom, is by no means an infalliblo- 
proposition. The result is not always evi- 
dence of the supposed intent When we look 
back upon events that have happened, we^ 
stand in a different position; we behold with 
a clear vision, as we embrace within oiv- 
glance the beginning and the end, the act and 
the consequence. But the man who is do- 
ing the act may contemplate a very different 
i-esult His judgment may be biased by his 
wishes, and sanguine feelings may be the 
cause of overlooking difiiculties which to a 
more quiet temperament might appear insur* 
mountable. Disappointments may also take 
place which were not anticipated. The expe- 
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rieace of others is rarely a gnide to an em- 
barrassed man, and he goes on with the hope 
of relief, even against hope. To infer, there- 
fore, a design to give a preference to a fa- 
vored creditor, and in the immediate expec- 
tation of bankruptcy, from the mere fact of 
insolvency, is by no means ^ a certain infer- 
ence, nor such as the jury would be necessa- 
rily bound to draw from the debtor's knowl- 
edge of his insolvency. The evidence must 
also go furtlier, and establish, as a fact, the 
design to give the ijreference— a fact too im- 
portant to be left upon conjecture. The in- 
struction requested by the counsel for the de- 
fendants was substantially correct With 
some slight mo,dification,it may be stated as 
follows: That if, on the 8th day of March, 
Stowell feared or believed himself to be in- 
solvent, but did not contemplate stoppage or 
failure, and intended to keep and make his 
payments, and transact his business, hoping 
that his affairs might be thereafterwards re- 
trieved, and in that state of mind made the 
sale or payment on that day, without intend- 
ing to give a preference to the defendants, 
and as a measure connected with going on in 
the business, and not as a measure prepar- 
atory to or connected with a stoppage in busi- 
ness, then the sale or payment on that day 
was not a sale or payment made in contem- 
plation of bankruptcy within the meaning of 
the act It is insisted by the counsel for the 
plaintiff, that the case of Arnold v. Maynard 
[Case No. 561] is directly in point to sustain 
the instructions which were given to the jury. 
And it is true that the reasoning there does 
go to support the cases which the later Eng- 
lish authorities say have carried the doc- 
trine of contemplation of bankruptcy too far. 
But the case itself, though with some fea- 
tures of similarity, is founded upon a veiy 
different statement of facts, and in which 
the design to give the preference is not drawu 
into doubt, and the answers to the question 
referred to the court do not advance a doe- 
trine different from that which we think is 
correct A similar question has arisen before 
the United States district court in Vermont 
In Re Pearce [Id. 10,873] the learned judge 
held, that 'it is not a necessary and legal in- 
ference that a conveyance was made in con- 
templation of bankruptcy, merely because 
the debtor was insolvent at the time; but it 
must appear that the conveyance was made 
by the debtor in anticipation of breaking or 
failing in his business; of committing an 
act of bankruptcy, or of being declared bank- 
rupt at his own instance and intending to de- 
feat the general distribution of his effects.'" 
And with this we fully concur. 
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Case 3Sro. 3,941. 

DOBBIN Y. ALLEGHENY. 

[3 West. Law Month. 74; 7 Rittsb. Leg. J. 282; 
2 Pittsb. Rep. 120.] 

Circuit Court, W. D. Pennsylvania. March 13, 

1860. 

Execution— Special Fi. Fa.— Cumulative Re.me- 
DiES— Adoption op State Pkocess — Constitu- 
tional Law. 

1. The issue of a special fi. fa., under the act 
of 1834, and which has been executed and re- 
turned by the marshal, does not conclude tlie 
plaintiff, hut he may resort to his common law 
writ of fi. fa., to obtain satisfaction of his 
judsrment He may have several writs in suc- 
cession; or suing but one, he may abandon it 
before it is executed, and sue out another; or 
he may even have several writs running at the 
same time, provided they all be of the same spe- 
cies. 

2. The taking out of the writ is not an elec- 
tion, but only in order to an election. 

3. An attachment execution, under the act of 
1830, is in substance, if not in form, an execu- 
tion, and such writ may issue pending a fi. fa. 

4. The remedies of a plaintiff are cumulative 
and successive, and the pursuit of one remedy 
will not deprive him of another. 

5. The courts of the United States may, in 
their discretion, adopt any part, or all of the 
remedies provided by the legislature of a state. 
This delegation of this power by congress, is 
held to be constitutional, by tlie supreme court 
of the United States. 

6. The adoption of the act of Assembly of 
Pennsylvania, of 1834, as part only of the final 
process of the United States circuit court, to 
enforce jud?:ments against counties, held to be 
within the limits of their legitimate and con- 
stitutional powers. 

This was a motion to set aside a fi. fa., by 
vh-tue of which the U. S. marshal had levied 
on 14,000 shares of stock in the Allegheny 
Valley Railroad Company, and 15,000 shares 
in the Connellsville Railroad Company, 
owned by the defendant 

Judge Shaler, for plaintiff. 
Mr. Geyer and Mr. Williams, for defend- 
ant 

McCANDLESS, District Judge. This case 
was tried by a jury at the last term. A 
verdict was rendered for plaintiff, on the 
28th of November, for the sum of $7,525.50, 
and a judgment entered on the 6th daj' of 
December, 1859. On the 19th of the same 
month, plaintiff's counsel issued a special fl. 
fa., under the act of 1834, returnable to the 
first :Monday of February. On the 4th of 
February, the marshal made return to this 
writ, and it not appearing, either by it or 
aliunde, that at the date of the service there 
were "any unappropriated moneys in the 
treasury of the county," nor that "any mon- 
eys have since been received for the use 
of said county," the extraordinary power of 
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this court could not be invoked "to enforce 
obedience to such writ of atuichment." A 
power, it should be remembered, which, in 
this jurisdiction, is not satisfied by a fine, 
but by imprisonment until the contempt is 
purged, and from the penalties of which the 
constitutional clemency of the president of 
the United States cannot relieve the of- 
fending party. This writ, proving fruitless, 
the plaintifE resorts to his common law rem- 
edy', and issues an ordinary fi. fa., upon 
which the marshal seizes the stock held by 
the county, in the Allegheny Valley and Con- 
nellsville Railroads, amounting to upwards of 
a million of dollars. A motion is now made 
to set this execution aside, upon the ground 
that the plaintiff, having issued his writ un- 
der the act of 1834, has made his election, 
and is concluded; and that this court, in 
adopting that act as a part of its final pro- 
cess, had no authority to grant an optional 
remedy. These points will be considered 
and decided in their proper order; and to ar- 
rive at an accurate conclusion upon a ques- 
tion which involves the destination of so 
large an amount of public property as is 
levied on in this case, we have examined all 
the authorities bearing upon the topic) with- 
in our reach. 

1. As to the first point submitted. It will 
be observed that the special fi. fa. has per- 
formed its office; it has been executed and 
returned. Two different species of execu- 
tion cannot be executed at once on the same 
judgment, nor a second writ of the same, 
ov of a species different from its forerun- 
ner, till that has, by return, been proved in- 
s\ifflcient. S Mod. 302; Bingh. Es'ns, 175. 
The party for whom judgment was given, 
may have a writ of fieri facias, or elegit, or 
levari facias, or capias ad satisfaciendum, at 
his option; or he may have them all in suc- 
cession until his judgment is satisfied; or 
suing out one, he may abandon it before it is 
executed, and sue out another; or he may 
even have several writs running at the same 
time, provided they all be of the same spe- 
cies. Archb. Pr. 0. P. 254; Tidd, Pr. 901; 
2 Paine & D. Pr. 200; 8 Johns. 388. So, 
with respect to elegit, if the land be extended 
upon an elegit, the plaintiff is forever barred 
from having another execution; but if he 
levies on the goods only, and the sheriff re- 
turns nihil as to the lands, a ca. sa. may is- 
sue for the residue, or a fieri facias; for the 
election is not complete unless the plaintiff 
had some benefit from the land; for the tak- 
ing out of the writ is not an actual election, 
but only in order to an election. 1 Sell. Pr. 
536; 1 Strange, 220; Tidd, Pr. 1022. An at- 
tachment execution under the 35th section 
of the act of 1836, is process to enforce the 
judgment; and it is in substance, if not in 
form, an execution. It differs from a fieri 
facias essentially only in this, that it reaches 
effects, from which the debt could not other- 
wise bo levied. 1 Harris [13 Pa. St] 394. 
And yet the supreme court of Pennsylvania 



have decided that the plaintiff may issue an 
execution attachment pendiug a fi. fa. 5 
"Watts and S. 222. It is an execution so far 
collateral to the judgment that it may pro- 
ceed simultaneously with the ordinary ex- 
ecutions. 2 Casey [26 Pa. St.] 103. Tht^ 
plaintiff can have only one satisfaction, but 
is entitled to all process necessary to obtain 
that. In this connection, I am happy to 
have found a decision of the supreme court 
of the United States, delivered by Mr. Jus- 
tice Baldwin, a great and good judge, than 
whom no one was more profoundly learned 
in the doctrines of the common law. It 
bears directly on this point. In Taylor 
V. Thompson, 5 Pet. [30 U. S.] 3G9, he 
says: "The plaintiff had an undoubted 
right to an execution against the person, 
and the personal or real property of the de- 
fendant; he has his election; but the adop- 
tion of any one does not preclude him from 
resorting to the other, if he does not obtain 
satisfaction of the debt on the first execu- 
tion. His remedies are cumulative, and 
successive, which he may pursue until he 
reaches that point at which the law declares 
his debt satisfied. We know of no rule of 
law which deprives a plaintiff in a judgment 
of one remedy by the pursuit of another, or 
of all which the law gives him." It follows, 
then, both from reason and authority, that 
the first writ did not exhaust the remedy of 
the plaintiff in this case, but that he may is- 
sue subsequent and successive writs until 
he obtains satisfaction of his judgment. 

2. Upon the second point submitted, it was 
contended, with great earnestness, by the 
learned counsel for the defendant, that this 
court has exceeded its authority in adopt- 
ing the act of 1834, witli a provision render- 
ing it optional with the party to pursue it or 
not at his pleasure — ^that we were bound to 
constitute it, as the exclusive final process, 
to enforce judgment against a county. But 
such is not the law. It is well settled in 
[Wayman v. Southard] 10 Wheat [23 U. S.] 
1, and [Bank of U. S. v. Halstead] Id. 51, 
and in [Beers v. Haughton] 9 Pet [34 U. S.] 
329, by the supreme court of the United 
States, that this court may accept and adopt 
any part or all tjie remedies provided by the 
legislature of the state, at our discretion. 
It was there held, that this delegation of 
po^ver by congress, was perfectly constitu- 
tional; that the power to alter or add to the 
proceedings in a suit, embraced the whole 
progress of such suit, and every transaction 
to it, from its commencement to its termina- 
tion, and until the judgment should be sat- 
isfied; and that it evem authorized the 
courts to regulate the conduct of the officer 
in the execution of final process, in giving 
effect to its judgment And it was there em- 
phatically laid "down, that a general super- 
intendence over this subject, was jiroperly 
within the judicial province, and has al- 
ways been so considered. That this provi- 
sion enables the courts of the Union to make 
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siicli improvements in tlieir forms and modes 
of proceeding, as experience may suggest. 
It ^Yas intended to adopt and conform to the 
state process and proceedings, as the gen- 
eral rule, but under such guards and checks 
as might he necessary to insure the due ex- 
ercise of the powers of the courts of the 
United States. In adopting, therefore, this 
act of 1834, as part only of the final process 
of tliis court in proceedings against counties, 
we acted withm the limits of our legitimate 
and constitutional powers. 

We entertain no doubt of the regularity of 
this execution. The rule is discharged, and 
unless this judgment is paid, the marshal 
must proceed with sale. Rule discharged. 

[Davies v. Scott, 2 Miles, 52; Grant v. 
Potts, Id. 164; Tanis v. "War die, 5 Watts & 
S. 222; Pontius v. Nesbit, 4 Wright [40 Pa. 
Stl 300. For a form of the writ provided by 
the act of 1834, see Hewson v. The Northern 
Liberties, 1 Pittsb. Leg. J. 322.]^ 



Case ISTo. 3,94S. 

DOBBIN v. FOYLES. 

[2 Crancb, C. C. 65.] ' 

Circuit Court, District of Columbia. Dec. 
Term, 1812. 

Negligence— Pleading— JorxDER of Counts- 
Special DEMniUER. 

1. Upon a count charging negligence of the de- 
fendant and his servants, it is sufficient to 
prove negligence of the servant, 

2. A count for injuring the plaintifiE's mare by 
negligence, and a count upon a promise to re- 
turn the mare safe, may be joined; and advan- 
tage can only be taken of the misjoinder (if it 
be one) by special demurrer. 

Action on the case, upon the loan of a 
mare by the plaintiff to the defendant, who 
injured her by bad treatment and negligence. 
The declaration averred the negligence and 
bad treatment to have been by the defend- 
ant and his servants. 

F. S. Key, for defendant, prayed the court 
to uisU'uct the jury that they must be sat- 
isfied, by the evidence, that the negligence 
was that of the defendant himself, and that 
the negligence of the servants is not suffi- 
cient; and cited the case of Dunlop v. Mun- 
roe [Case No. 4,167]. 

But THE COURT (nem. con.) refused. 

The declaration contained two counts. 
The fii-st count stated that the plaintiff 
loaned a mare to the defendant, at his re- 
quest, who promised to treat her well and 
return her safe, but by negligence and mis- 
management of the defendant and his serv- 
ants, she was injured, &c. The second count 
stated that the plaintiff loaned the mare to 
the defendant at his request, and he prom- 
ised to return her safe but did not. 

The defendant pleaded not guilty, gener- 
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ally, and the verdict being against him, he 
moved in arrest of judgment, because the 
counts are inconsistent and require separate 
pleas and judgments. 

THE COURT, however, refused to arrest 
the judgment, being of opinion that both 
counts were good, and if not strictly proper 
to be joined, that the remedy was by special 
demurrer. Sec 4 Bac. Abr. 11, 12, and 
Whyte V. Rysden, Cro. Car. 20. 



^ [From 2 Pittsb. Rep. 120.] 
* [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 3,943. 

In re DOBBINS. 

[IS N. B. R. 268.] ^ 

District Court, N. D. Ohio. Aug. 17, 1S78. 

BaKKKUPTOV— C0MP< SITION PllOCEEDlNGS— POW- 
ERS OF REGISTEK. 

At the meeting of creditors called to take 
action on a resolution of composition, the regis- 
ter has no authority to require any other per- 
son to testify except the debtor. 

Opinion by James Irvine, Register: 
The debtor, Hugh Dobbins, having filed a 
petition for a composition with his creditors, 
which was duly referred to James Irvine, 
register, for proceedings authorized by the 
law on behalf of his creditors at a meeting 
of such creditors to be called by the register. 
At such meeting of the creditors, the debtor, 
Dobbins, was present, and was examined in 
presence of the creditors assembled. From 
that examination it appeared that Dobbins 
had, before petition filed, in October, 1877, 
made a general assignment for benefit of 
creditors, under the laws of the state of 
Ohio, to one Hoses ]McGinnis, who had sold 
most of the property, and who had filed an 
account with probate judge setting out his 
proceedings in the trust showing the money 
collected and disbursed under the assign- 
ment. Thereupon Farwell & Co., creditoi-s 
who had proved their debt, and being then 
present, filed a motion with-the register, re- 
questing him to issue a summons for said 
IMcGinnis, requiring him to appear before 
the register forthwith, with his books and 
papers, to give testimony before the creditors 
in relation to the said trust proceedings; 
and also asked that one Hoover, who it was 
alleged had bought up claims against said 
debtor, and procured payment therefor from 
the said assignee out of the funds in his 
hands, might be summoned and examined. 
The register refused to issue such summons, 
which refusal was excepted to by said Far- 
well & Co., and register asked to certify the 
question to the district court, which he did 
accordingly, with the following opinion: 

Section 5103 [Rev. St. U. S.], under Avhich 
composition proceedings are authorized, lays 
down the successive steps to be taken by 
the parties interested. It permits the exam- 
ination of the debtor, but gives no authority 
to compel the attendance or testimony of 
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others. TIio proper way, it seems to me, is to 
fllo objections to the confirmation of the reso- 
lution by the court (if it shall be adopted and 
confirmed by the required number of cred- 
itors), and then the comrt can order such ex- 
amination as shall seem to be proper. But it 
is my opinion that, at the meeting of creditors 
called to take action on the resolution, I hare 
no authority to require any other person to 
testify except the debtor, and I therefore re- 
fuse the request. 

WELIvER, Disti-ict Jxidge. I hare careful- 
ly examined and considered the question 
made by the register, and confinn and ap- 
prove his ruling therein. 



Case 3Sro. 3,944. 

DOBBINS et al. v. BRADLEY. 

14 Cranch. C. C. 298.] * 

Circuit Court, District of Columbia. March 
Term, 1833. 

Kegotiaisle iNSTUUMKNTS—GrUAUANTi'— Notice to 

GUAKAXTOK. 

1. A jniaranty of paper payable at the Branch 
Bank at Washington, does not cover a note 
dated in New York and not made payable at 
that bank. 

2. When credit is given upon a guaranty, no- 
tice thereof should be given to the guarantor in 
a reasonable time thereafter. When six months' 
credit was given upon the guaranty, five days' 
notice was held to be too short. 

Assumpsit, on the defendant's letter of 
guaranty dated in Washington, D. C Jane 
2Tth, 1827, in these words: "I hereby engage 
to guarantee the payment of his (ilr. An- 
drew Smith's) paper payable at the Branch 
Bank here, not exceeding §5,000, at such 
dates as he may find expedient." On the 1st 
of October, 1828, Mr. Coxe, the plaintiff's 
counsel, wrote a letter to Mr. Bradley, in- 
forming him that tlie note of Mr. Smith, 
dated April 3d, 1828, at six months, for 
.V3,344.o7, would become due on the 6th of 
October, 1828; and that it was given for 
goods had upon his guaranty. The note 
was not made payable at the Branch Bank 
at Washington. It is dated at "New York, 
April 3d, 1828. Six months after date I 
promise to pay to the order of Dobbins and 
Evans, thirty-three hundred and forty-four 
dollars and fifty-seven cents, value received. 
Andrew Smith." Indorsed, "Dobbins & Ev- 
ans." . 

Mr. Jones, for defendant, prayed the court 
to instruct the jury, that upon the plaintiff's 
evidence he cannot recover in this action. 
This note is a New York contract, and car- 
ries seven per cent, interest The guaranty 
^^'as of the paper of Mr. Smith, "payable at 
the Branch Bank here;" which is a very dif- 
ferent contract from a sale of goods in New 
York. Notice of the acceptance of the guar- 
anty was not given until five days before the 
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note became payable, although the goods 
were furnished and the note given in April, 
six months before the notice. It should 
have been givea immediately, or as soon aft- 
er the credit given as it could conveniently 
be given. Douglass v. Reynolds, 7 Pet. [32 
U. S.] 113; Russell v. Clark, 7 Cranch [11 
U. S.] G9; Cremer v. Higginson [Case No. 
3,383]; Fell, Guar. 128; Norton v. Eastman, 
4 Greenl. 521; Ludlow v. Simond, 2 Caines, 
Cas. 1, 33, 44, 56, 63; Lanusse v. Barlcer, 3 
Wheat [16 TJ. S.] 101; Pearsall v. Summer- 
sett, 4 Taunt. 593. The letter from air. 
Bradley to Mr. Smith inclosing the letter of 
guaranty, was shown to the plaintiffs at the 
same time, as appears by Mr. Coxe's letter 
to Mr. Bradley. The letter to Mr. Smith lim- 
its the guaranty to Mr. Smith's fall supply 
of goods. 

Mr. Coxe and Mv. Key, for plaintiffs, con- 
tended that this was a general, absolute, 
and continuing guaranty, and that notice is 
only necessary where it is a mere offer to 
guarantee. There it must be accepted, and 
notice given before it can amount to a con- 
tract. This note was payable at the Brancli 
Bank, at Washington, for it was payable 
anj'-where, and was placed in that bank for 
collection before it was due. The conti*act 
was not that the paper should appear upon 
its face to be payable at that bank; it is suf- 
ficient that it was placed there for collec- 
tion. They cited Fell, Guar. 59, 129; Du- 
val V. Trask, 12 Mass. 154; Lawrason v. 
Mason, 3 Cranch [7 U. S.] 492; Bastow v. Ben- 
nett, 3 Camp. 220; Ludlow v. Simond, 2 
Caines, Cas. 1; Fell, Guar. 123,143; Lanussee 
V. Barker, 3 Wheat [IG U. S.] 128; Russell v. 
Clark, T Cranch [11 U. S.] 69; Simmons v. 
Keating, 2 Starkie, 426. 

THE COURT (THRUSTON, Circuit Judge, 
not sitting in this cause, being connected with 
the defendant) stopped the coimsel of the 
defendant in reply, and 

CRANCH, Chief Judge, said the case 
seemed very clear to the court on both 
points. 

1. The note is not a paper made payable 
at the Branch Bank at Washington, and, 
therefore, not within the terms of the guar- 
anty. 

2. That the guaranty is neither absolute 
nor definite, and, therefore, notice ought to 
have been given in a reasonable time after 
the credit was given. 

The plaintiffs had leave to amend their dec- 
laration, but afterwards dismissed their suit 
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Case Uo. 3,945. 

DOBSON V. CAMPBELL. 

[1 Sumn. 319; 1 Robb, Pat. Cas. 68L3* 

Circuit Court, D. Llaine. Slay Term, 1833. 

Patents— Declakation upox AijSIGNMext — De- 
fects CuitEU BY Vkudict. 

1. If the declaration upon an assignment of 
u patent right omit to state, that the assign- 
ment has been duly recorded in the state de- 
jjartment, the defect is cured by a verdict for 
the plaintiff;. 

[Cited ir Boyd v. SIcAlpin, Case No. 1,748; 
Tan-Hook v. Wood. Id. 16.854.] 

2. Where a fact must necessarily have been 
Droved at the trial to justify the verdict, and the 
'■declaration omits to state it, the defect is cured 

by the verdict, if the general terms of the dec- 
laration are otherwise sufficient to comprehend 
the proof. 
[Cited in Townsend v. Jemison, 7 How. (48 
U. S.) 721.] 

Oase for infriugement of a patent right for 
' the double reflecting baker, brought by the 
;i>lainti£E [Isaac Dobson], as assignee of the 
patent. The declaration, after alleging the 
oTjtaining of a patent by one Williston, pro- 
ceeded: "The said WOliston did always, from 
the time of making and granting the said let- 
ters patent, as aforesaid, exercise and enjoy 
"the right, privilege, and liberty aforesaid, to 
wit, at Norwich aforesaid, until the 20tli day 
■of June, in the year of our Lord one tliou- 
sand eight hundred and thirty-one, to great 
jprofit and advantage, when the said Willis- 
ton, for a valuable consideration, hj his writ- 
ing under his hand of that date, sold and 
•conveyed all his right and claim in said pat- 
•ent right to one John Robinson of Norwich 
aforesaid; as by said assignment in writing. 
In court to be produced, will fully appear; 
whereby the said John Robinson, as assignee 
'Of said Williston, became and was the true, 
.and lawful owner of said right, so as afore- 
■said patented, with the full and sole power 
in him, his heirs, administrators, and as- 
signs, to make, use. and vend to others to be 
used, the said new and useful improvement, 
agreeably to the statutes aforesaid recited. 
-And the plaintiff farther says, that the said 
Robinson did always, from the time of mak- 
ing and executing the said assignment as 
aforesaid, exercise, use, and enjoy the right, 
liberty, and privilege aforesaid, to wit, at 
"Norwich aforesaid, until the twenty-ninth 
•jday of July, in the year of our Lord one thou- 
-sand eight hundred and thu-ty-one, when the 
^said Robinson, by assignment of that date 
mnder his hand and seal, and in com-t to be 
produced, for a valuable consideration there- 
'in expressed, did gi-ant, sell, and convey all 
'his right, title, and interest in the said letters 
patent, and improvement thoi'fein specified 
.and set forth, to the plaintiff, his heirs, and 
' assigns. And the plaintiff farther says, that 
■he, the said plaintiff, from the time of mak- 
ing and executing said last mentioned as- 

' •* [Reported -by Charles Sumner, Esq.] 
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-signment, did use and enjoy the right, lib- 
erty, and privilege aforesaid, to wit, at Nor- 
wich aforesaid, to wit, at Portland and 

Bangor in said district of Maine, and has ex- 
ercised, used, and enjoyed the same right, lib- 
erty and privilege to the day of the piu-chase 
of this writ by himself and servants, and his 
deputies, to his great profit and advantage, 
to wit, at Portland and Bangor. Yet the de- 
fendant," &c. 

At the trial upon the general issue the 
plaintiff obtained a verdict; and now Mr. 
Sprague, for defendant [Benjamin Campbell], 
moved in. arrest oi judgment, upon the 
ground, that the declaration was substan- 
tially defective. He argued as follows: The 
case presented is not a case of a title defect- 
ively stated, but the statement of a defective 
title. There is a material difference in the 
allegations with respect to the rights of Rob- 
inson, the first assignee, and of the plaintiff, 
the second assignee. As to Robinson, it is 
indeed alleged, that "he became and was tlie 
ti'ue and lawful owner of said right," which 
general assertion of title might have been 
sufficient after verdict, if he had not himself 
narrowed it, by setting forth specifically 
what his title was, namely, the assignment 
only, adding, "whereby he became and was," 
&c. This is aUeged to be his title; the con- 
clusion is whereby, &c., excluding the record- 
ing and all other facts, but such as are 
stated, as constituting title. It is the state- 
ment of a defective title, if any other reaui- 
site, not specified before the whereby, is 
essential. Such a requisite is the recording. 
The allegation, that Robinson "used, exer- 
cised, and enjoyed" the right aforesaid, adds 
nothing to avail the plaintiff. It is "that 
from the time of making and executing the 
said assignment, as aforesaid, did exercise," 
&c. Ist. It is mere use, which might be 
with the temporai-y assent of the patentee; 
it certainly does not embrace a recording, 
&c. 2d. The right aforesaid. 3d. From the 
time of assignment, excluding any other act 
or interval of time. 4th. Assignment as 
aforesaid. In the statement of the title of 
the plaintiff, the important allegation, that 
he "became and was the true and lawful 
owner of said right," is wholly omitted; and 
no such allegation, nor any allegation, that 
the plaintiff ever became' the lawful owner 
of the right, is to be found in the declaration. 
The title, which the plaintiff has from Rob- 
inson, is stated, namely, a written assign- 
ment under seal. This is a defective title; 
the recording in the office of the secretary 
of state being essential, and made so express- 
ly by statute. St. 1793, c. 156, § 9. The alle- 
gation, that the plaintiff "used, exercised, 
and enjoyed," is subject to the same remal-ks, 
that have been applied to Robinson's title, 
with this striking addition, that the plaintiff 
adds, that said use, &c. was "by himself, and 
servants, and deputies," demonstrating, that 
it is the uses merely, that is intended, not 
- the legal title. The following cases relate to 



BOBSON (Case No. 3,945) 



[7 Fed. Cas. page 784J 



the point under consideration: Kingsley v. 
Bill, 9 Muss. 198; in error after verdict, 
omission to allege publication of an award; 
Stilson V. Tobey, 2 Mass. 521, arrest of judg- 
ment; Com. V. McCm-dy, 5 Mass. 324; Brent's 
Ex'rs T. Bank of Meti-opolis, 1 Pet. [2G U. S.] 
89-93; Lynn v. Hechanics' Bank of Alexan- 
dria, Id. 67, 68; Gutting v. Myers [Case No. 
3,520]; an averment more specific than nec- 
essary must be proved as made, Tlie Friend- 
ship [Id. 0,124]; Kenner v. Bank of Colum- 
bia, 9 Wheat [22 U. S.] 581; Wilson v. Lenox, 
1 Crauch [5 U. S.] 195. The ti-ue rule is laid 
down by Buller, J., in Spieres v. Parker, 1 
Term R. 145; and also, in other language, in 
Smith V. U. S. [Case No. 13,122]. In the case 
before the com't, tlie verdict does not find or 
assert the fact of recording the assignments, 
because it is nowhere alleged by itself, nor 
comprised in any other allegation. All the 
facts alleged in the declaration may be true, 
and yet no record ever made. The allega- 
tion, that there was an "assignment." or that 
the right was "assigned," does not embrace 
a recording. The assignment is one thing, 
the recoi-ding of that assignment is another, 
and so clearly distinguished by the statute. 
It is not like stating, that the plaintiff had 
a grant by deed, without stating a delivery; 
delivery, being of the essence of a deed, may 
be considered as comprised in the allega- 
tion of a grant, or conveyance by deed. It is 
perhaps more analogous to the recording cf 
a levy of an execution on real estate, or the 
registry of a deed. Calvert v. Bovill, 7 Term 
R. 523, decided on the ground, that a state- 
ment of particular facts excludes the idea, 
that other facts are embraced; Bishop v. 
Hay ward, 4 Term. R. 470^72, per Buller, J.; 
Da Costa v. Clax-ke, 2 Bos. & P. 257-259. 

Fessenden & Greenleaf, for plaintiff. 

The point to which we shall confine our- 
selves is, that the plaintiff has not directly 
averred in his declaration, that the assign- 
ments, from the original inventor to Robin- 
son, and from Robinson to the plaintiff, were 
recorded, as required by the fourth section of 
the statute of 1793, and on this ground it is 
moved to arrest the judgment after verdict. 
In Smith v. U. S. [supra,] the court say: 
"It is a general rule, that wheresoever it may 
be presumed, that any thing must of neces- 
sity be given in evidence, the want of men- 
tioning it in the record will not vitiate it, 
after a verdict" In Jackson v. Pesked, 1 
Maule & S. 237, Lord Ellenborough says: 
"Where a matter is so essentially uecessai*y 
to be proved, that, had it not been given in 
evidence, the jm-y could not have given such 
a verdict, there the want of stating that mat- 
ter in express terms in the declaration, pro- 
vided it contains terms sufficiently general 
to comprehend it in fair and reasonable in- 
tendment, will be ciu'ed by a verdict" In 
Sergeant Williams' notes to 1 Saund. 228a, 
it is said, in relation to the same subject 
"that where there is any defect, imperfec- 



tion, or omission in any pleading, whether in. 
substance or form, which would have been a, 
fatal objection upon demm-rer, yet if the is- 
sue joined be such as necessarily required on 
the trial proof of the facts, so defectively or- 
imperfectly stated, or omitted, and without 
which it is not to be presumed, that either 
the judge would direct the jury to give, or 
the jm-y would have given, the verdict, such 
defect imperfection, or omission, is cm-ed by 
the verdict by the common law." 

It is believed, that an examination of the 
ease at bar, upon the principles above stated, 
will result in establishing the stiiE.ciencyof the 
plaintiff's declaration, in the present stage of 
the case. The section of the statute before 
cited renders it necessary, that an assign- 
ment should be recorded, in order that the 
assignee may "stand in the place of the orig- 
inal inventor, both as to right and responsi- 
bility." Thus the recording is by the words, 
of the statute rendered necessary, in order 
that the assignee may support an action for 
the breach of the patent in his own name. 
Without proof of such recording, a paper 
pm'porting to be an assignment could not be 
given in evidence. It would, in fact, be na 
assignment within the words of the statute. 
The same principle applies to this, as to an 
instrument required by law to be stamped.. 
If not stamped, it could not be given in evi- 
dence, and this is all the effect which results 
from it. The fact, that such an insti'ument 
was "stamped," is never aveixed. In rela- 
tion to the assignment to Robinson, it i& 
averred, that Williston, by his writing, "sold 
and conveyed all his right," &c. "as by said 
assignment &c. will fully appear," "where- 
by the said Robinson became and was the 
ti'ue and lawful owner of said right." Now, 
by the express words of the statute, the re- 
cording was indispensable to convey the- 
right. "Stand in the place of the original in- 
ventor" are the words of the statute; and the 
allegation is, that Williston conveyed "all his 
right." Again, the allegation is, that there- 
by the said Robinson became and was "the 
true and la^sfful owner." He could not be- 
come so, unless said assignment had been 
recorded. Again, it is averred, that he ex- 
ercised the "right, liberty, and privilege afore- 
said." What right, libertj', and privilege? 
That which was secured to Williston by the 
patent, who had conveyed "all his right" to- 
Robinson. Another averment here made is, 
that by said conveyance, Robinson received 
"the full and sole power" to make, vend, &c- 
Had not the requisite of recording been com- 
plied witli, he could not have received such a 
power. Any one might have exercised it, so- 
far as he was concerned, without remedy for 
him. Again, he became seised of this pow- 
er "agi-eeably to the statutes aforesaid re- 
cited." By these statutes recording is es- 
sentially requisite. This averment it is be- 
lieved, would be sufiicient of itself, had the- 
others, above referred to and relied on, been 
wanting. The averments in the plaintiff's- 
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declaration, touching tlie assignment of Bob- 
inson to the plaintiff, are substantially the 
same. It is averred, that Kobinson conveyed 
"all his right," and that in consequence the 
plaintiff did use and enjoy the "right," and 
has used it It will be noticed, that, in the 
assignment of T^^illiston to Robinson, is the 
expression, "the right so as aforesaid pat- 
ented," and then in the assignment to the 
plaintiff is found the expression, the "right, 
&c., aforesaid," referring to the right men- 
tioned in the first assignment. This right is 
in both instances alleged to be conveyed. 
All the right is conveyed to Robinson, and 
then all the right is conveyed to the plaintiff. 
If, then, the statute makes the recording nec- 
essary to the conveyance, these allegations 
ai'e of themselves sufficient. At all events, 
these allegations are sufficient after verdict. 
These assignments could not have been giv- 
en in evidence, had they not been recorded, 
and the fact, that tliey were so, is not de- 
nied. 

In the language of the court, in the case 
cited from Gallison, the recording "must of 
necessity have been given in evidence." It 
was "so essentially necessary to be proved, 
that, had it not been given in evidence, the 
jm-y could not have given such a verdict" 
The issue joined was "such as necessarily re- 
quired, on the ti'ial, proof of the fact." With- 
out such proof, "the judge could not have 
dh'ected the jury to give, neither could the 
jury have given the verdict" The general 
issue being pleaded and joined, the "right" 
claimed by the plaintiff was directly denied, 
and it was necessary for him to prove any 
tiling rendered necessary by the statute to 
the Existence of such right; and the exist- 
ence of such right is found by the verdict. 
See, also, Hitchin v. Stevens, 2 Show. 233. 
and the other cases cited in the note of Ser- 
geant Williams, before referred to. 

STORY, Circuit Justice.. We are of opinion, 
that the motion in arrest of judgment ought 
to be overruled. We accede to the docti'ine 
stated at the bar, that a defective title can- 
not after verdict support a judgment; and 
therefore it constitutes a good ground for ar- 
resting the judgment But the present is not 
such a case; but is merely the case of a good 
title defectively set forth. The defect, com- 
plained of, is the omission to state, that the 
assignments, on which the plaintiff's title is 
founded, were duly recorded in the office of 
the department of state, which is made es- 
sential to pass the title of the original pat- 
entee by the fourth section of the patent act 
of the 21st of February, 1793, c. 55 [1 Stat 
318]. The general principle of law is, that 
where a matter is so essentially necessary to 
be proved, ta establish the plaintiff's right 
to recovery, that the jury could not be pre- 
sumed to have found a verdict for him, un- 
less it had been proved at the trial, there the 
omission to state that matter in express 
terms in the declaration is cured by the ver- 
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diet, if the general terms of the declaration 
are otherwise sufficient to comprehend it 
This was the doctrine of Lord Bllenborough 
in Jackson v. Pesked, 1 Mauie & S. 234; and 
it is very elaborately expounded by Mr. Ser- 
geant Williams in his learned note to 1 
Saund. 22Sa, The other authorities cited on 
behalf of the plaintiff are to the same effect. 
Now, it seems to us, that taking the whole 
declaration together, (however inai'lificially 
drawn,) the plaintiff sets up a title to the pat- 
ent right by assignment, and an enjoyment 
and use of the right under that title, and 
that he has been injured in that right under 
that title, by the piracy of the defendant 
This cannot be true, nor could a verdict for 
the plaintiff have been foirnd by the jmy, if 
the deeds of assignment had not been duly 
recorded; for, unless that was done, nothing 
would pass by the deeds. The cases -of 
Hitchin v. Stevens, 2 Show. 233, and aiack- 
mm*do V. Smith, 7 Term R. 318, cited at the 
bar, seem to us very strongly in point So is 
France v. Tringer, Cro. Jac. 44. There are 
stronger analogous cases in equity; for it has 
been held, that if a feoffment is stated with- 
out any averment of livery of seisin, or a 
bargain and sale without stating an enrol- 
ment, it is not a good cause of demm-rer, but 
the court will intend it perfect Harrison 
V. Hogg, 2 Ves. Jr. 323, 328. As to livery of 
seisin, it is far from being certain, that, if a 
feoffment is in terms pleaded, it is necessary, 
even at law, to aver it, since it is implied. 
See Co. Litt. 303b; Throckmerton v. Tracy, 
Plow. 145. See Spieres v. Pai'ker, 1 Term R. 
145, per BuUer, J.; 1 Saund. 228a, Williams' 
note. Upon the whole, judgment must be en- 
tered for the plaintiff according to the ver- 
dict Judgment accordingly. 
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In re DODGE. 

[Betts' Scr. Bk. 55.] 

District Court, S. D. New York. March, 1S42. 

V0LU>'TAIJT BaSKHUPTCY — PETITION* — SCHEDULE 

OF RcAii Estate. 

[1. A voluntary petition in bankruptcy need 
not allege the insolvency or dissolution of a 
firm of which petitioner was a member.] 

[2. A schedule of petitioner's real estate which 
states the county and town in which tlie prop-- 



DODGE (Case No. 3,948) 



[7 Fed. Cas. page 786] 



erty is situated, together witli the name of the 
grantor, is sufficiently accurate.] 

' [In bankruptcy. On objections to petition 
of Levi Dodge, a voluntary bankrupt. Over- 
ruled.] 

BIOTTS, District Judsre. Objections have 
been made to the sufficiency of the petition- 
er's papers; that the petitioner does not show 
that the various firms of which he was a 
member are insolvent, and that they are not 
in a situation to apply for tlie benefit of the 
law [of 1841 (5 Stat. 440)]. There are other 
objections as to the manner in which certain 
judgments are set forth. The general alle- 
gation is that the schedule is uncertain and 
indefinite; that the inventory is loose and un- 
certain in the description. 

The main objection, however, is that the pe- 
titioner was a member of various firms, and 
it is not stated if they are dissolved. The 
provisions of the act do not look to the condi- 
tion of other parties with whom the petition- 
er may be connected. It is immaterial 
whether the firm of which he was a member 
was insolvent or not. It may happen that a 
firm may be perfectly solvent, while one of 
the partners was not. That objection cannot 
be made available. A person may apply for 
the benefits of this law, without averring the 
dissolution of a partnership, or the insolven- 
cy of others with whom he may be connected. 
The objections on these grounds are not sus- 
tained. 

Objections are also made to the manner in 
which the real estate is set forth in the sched- 
ule. He states the county and town, and 
gives the name of tlie grantor. That is suffi- 
cientlj'' accurate. 

The objections are overruled. 
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In re DODGE. 

[2 Ben. 347; ^ 7 Am. Law Reg. (N. S.) 438; 1 
N. B. R. 435 (Quarto, 115); 1 Am. Law T. 
Rep. Bankr. 120.] 

District Court, S. D. New York. AprU 6, 1868. 

BaN'KKUPTGV — DiSCHAKGE— "No A&SKT.S. " 

Where the assets of a bankrupt consisted of 
nil interest in certain notes, from which the as- 
signee in bankruptcy had collected nothing for 
more than sixty days after the adjudication of 
bankruptcy: EeU, that, "no assets" had come 
to the hands of the assignee, within the meaning 
of section 29 of the bankruptcy act [of 1SG7 (14 
Stat. 531)]. 

[Cited in Re Van Riper, Case No. 10,874.] 

Before Henry W. Allen, Register. 

In this case the register certified to the 
com't the following statement of facts and 
questions: "The only assets of the banlirupt 
[Oliver W. Dodge] consist of certain notes, 
accounts, and claims, all past due and im- 
paid, in which he had a one-seventh interesr, 

' [Reported by Robert D. Benedict, Esq., and 
here reprinted by i)ermjssion.] 



valued at $250, which interest has passed to 
the assignee,. Mr. John Sedgwick, who has not 
received or paid any moneys whatever for, or 
on account of, the banlirupt's estate. One or 
more creditors have proved their claims 
against the estate of the bankinipt. More 
than sixty days having elapsed since the ad- 
judication of bankruptcy, can the bankrupt 
now apply to the court for his discharge, un- 
der section twenty-nine of the act, on tlie 
groimd that there are no assets? Ai-e ac- 
counts, claims, and demands, from which 
nothing may be collected or realized, consid- 
ered to be assets within the meaning of said 
section twenty-nine, so as to prevent the 
bankrupt from making application for his 
discharge until after the expiration of six 
months?" 

[And tlie said parties requested tliat the 
same should be certified to the judge for his 
opinion thereon. 

[Dated at the city of New York, the 27th 
day of March, A. D. 18G8.] = 

Martin «fe Smith, for bankrupt. 

BLATCHFORD, District Judge. Where, at 
the time of the application for a discharge, 
the assignee has neither received nor paid 
any moneys on account of the estate, the case 
is to be regarded as one in which no assets 
have come to his hands, within the meaning 
of section 29 of the act. This is the intei-pro- 
tation given to such expression, "no assets," 
by the jiLstices of the supreme court. Ponn 
No. 35 is headed, "Assignee's Return Where 
There are no Assets;" and that form consists 
merely of the oath of tlie assignee that he 
has "neither received nor paid any moneys on 
accoimt of the estate." 
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In re DODGE et al. 

[9 Ben. 480; ^ 17 N. B. R. 504.] 

District Court, S. D. New York. May 8, 187S. 

UsuKY — Lex Loot Costuactl's. 

1. D. & Co. made two promissory notes for 
the accommodation of W. & Co. They were 
made payable at the office of D. Co., in New 
York City, to the order of W. & Co., and were 
delivered to W. & Co. who endorsed them and 

S laced them in the hands of note-brokers in 
few York City to be disposed of. The note- 
brolcers, who were in correspondence with the 
N. n. T. Co., a corporation in Connecticut, ad- 
vising them of opportunities to purchase paper, 
wrote to the company and enclosed the paper of 
D. & Co., saying, "This paper can be had at ten 
per cent, discount. Will you take it?" The 
president of the company wrote back tjiat the 
1 company would take the paper, and enclosed a 
} check on a bank in New York City for the 
I amount of the paper less the discount, which 
check was collected by the brokers. W. & Co 
i had represented to the brokers that the paper 
was business paper, and by the understanding 

= [Prom 1 N. B. R. 433 (Quarto, 115).] 

^ [Reported by Robert D. Benedict, Esq., and 

Benj. Ijincoln Benedict, Esq., and here reprinted 

by perniission.J 
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between the brokers and the company, the bro- 
kers were to offer to the company none except 
"first class business paper." D. & Co., being 
in bankruptcy, the N. H. T. Co. proved a claim 
on the notes, which claim was objected to on 
the ground of usury: Held, that the case was 
j:ovemed by the law of New York and not by 
the law of Connecticut; that the notes had no 
validity till they passed to the N. H. T. Co., 
and that they were void for usury. 

2. The trustee of D. & Co. was not estopped 
from disputing the claim either because D. & 
Co. had charged W. & Co. with tliese notes on 
account on their books, or because, by a courst 
of dealing, D. & Co. had led the public to be- 
lieve that such paper was business paper, there 
being no evidence that the company acted or 
relied on any act or representation of the Co. 
or because the trustee of D. & Co., had proved 
tlie notes as debts against the estate of W. & 
Co. in bankruptcy. 

3. That the claim must be expunged. 

[In the matter of Anson G. P. Dodge and 
others, bankrupts.] 

G. S. Hastings, for New Haven Trust Com- 
pany. 

E. R. Robinson, for trustee. 

CHOATE, District Judge. This is a re- 
view of the decision of the register expung- 
ing the claim of the New Haven Trust Com- 
pany, of which formal proof had been made. 

The claim was upon two promissory notes 
made by the firm of Dodge & Co., the bank- 
rupts, payable to the order of White & Co., 
jiud by White & Co. endorsed and placed in 
the hands of note-brokers in the city of New 
York to be disposed of and negotiated by 
them for account of White & Co. The notes 
were on five months time and made payable 
at the office of Dodge & Co., in the city of 
New York. 

The New Haven Trust Company purchased 
the notes before maturity at a rate of dis- 
count higher than seven per cent, and the de- 
fence is usury. 

The register properly finds, upon the evi- 
dence, tliat the notes were made and issued 
by Dodge & Co. for the accommodation of 
White & Co., and that the New Haven Trust 
Company was the first holder for value. 
They had their inception as contracts there- 
fore by their negotiation to the New Haven 
Trust Company, and are usurious and void, 
If governed by the law of New York. 

The facts in relation to the negotiation of 
the notes are as follows: One of the notes 
was placed by White & Co. in the hands of 
brokers by the name of Bound & Co., and 
the other in the hands of a broker by the 
name of Gallaudet These brokers were in 
correspondence with the New Haven Trust 
Company advising them of opportunities to 
purchase paper. Bound & Co., acting un- 
der this general undei-standing with the 
company, wrote to them a letter enclosing 
the note, and saying, "This paper can be 
had at, say ten per cent discount Will you 
take it?" Thereupon tlie letter and note 
were submitted to the board of directors of 
the company who decided to take it and tlie 
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president of the trust company wrote to. 
Bound & Co. that they would take the paper, 
and by the same letter sent to Bound & Co. 
a check on a bank in New York Citj' for the 
amount of the note less the discount. This 
letter was written and mailed at New Haven, 
Conn. On tlie receipt of the letter the brokei"s 
collected the check. Prior to the negotia- 
tion of the note White & Co. represented to 
the broker that the paper was business pa- 
per, and by the understanding between tlie 
broker and the trust company the former 
was to offer the trust company none except 
"first class business paper." 

The facts as to tlie other note are conceded 
to be substantially the same. 

Upon these facts it was properly decided 
by the register that the law of New York 
and not the law of Connecticut governs tlie 
case, and that tlie notes were void for usury. 
The loan was made in New York, What 
took place in Connecticut was that the lend- 
er there consented to make the loan. He 
accepted the offer of White & Co.'s agent 
and when the president of the trust com- 
pany's letter was mailed at New Haven the 
trust company had agreed to make the loan. 
The acceptance of an offer by letter is com- 
plete when the party who is to accept puts 
in the mail his letter of acceptance. Tayloe 
V. ilerchants' Ins. Co., 9 How. [50 U. S.] 390. 
The money with which the loan -was to be 
made, however, was in the city of New York, 
deposited with an agent of the trust com- 
pany, and until that money was actually 
drawn, or at least until that agent the 
Fourth National Bank, should accept and 
promise to pay the check to the holder, the 
money remained as before, entirely subject 
to the control of the trust company. Not- 
withstanding the writing of the letter en- 
closing the check the trust company could 
at any time before the check was presented 
have directed the bank not to pay the check. 
The very terms of the acceptance of the offer 
by the trust company implied a payment of 
the money in New York by it through its 
agent there, the Fourth National Bank, to 
White & Co.'s broker. In principle I do not 
think the case can be distinguished from an 
acceptance by an individual in New Haven 
of the same offer, to be carried into eft'ect by 
the payment of the money by the lender to 
the borrower the next day in New York. 
And I cannot doubt that a loan thus made, 
if usurious by the law of New York, would 
be void, although the borrower and lender 
had agreed in Connecticut on the terms of 
the loan, so to be thereafter made in New 
York. The cases of Tilden v. Blair, 21 Wall. 
[88 U. S.] 241, and Providence Sav. Bank v. 
Frost [Case No. 11,453], are controlling au- 
thorities in this court, but in both those cases 
the money lent was paid to^ the borrower 
on the security out of the state of New Y'ork. 
In Tilden v. Blair, the acceptance of Tilden 
was taken to Illinois and there negotiated, 
and the transaction as a loan on the credit 
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of the acceptance "was there consummateci. 
and the money paid. In the Savings Banlc 
Case, the notes were taken to Rhode Island, 
and there they wore negotiated and the mon- 
ey paid. In the present case there Avas no 
loan made in Connecticut The parties 
there agreed upon the terms of a loan to be 
made in New York, and it was made in New 
York. 

It was urged on behalf of the trust com- 
pany that the trustee of Dodge & Co. was 
estopped to dispute its claim on several 
grounds: First, because Dodge & Co. had 
charged White & Co. in account with these 
notes on their books; secondly, because, by 
a long course of dealing in similar paper, 
Dodge & Co. had led the public to believe 
that the paper made bj' Dodge & Co. and en- 
dorsed by White &. Co., and put on the mar- 
ket, was the business paper of Dodge & Co.; 
and thirdly, because the trustee of Dodge 
& Co. had made proof of these notes as debts 
against the estate of White & Co. in bank- 
ruptcy. As to the first point, entries in the 
books of the bankrupts would not estop 
them, much less tlieir assignee or ti-ustee. 
Besides, as matter of bookkeeping, the charge 
of these notes was not improper, though 
they were accommodation notes. Book 
entries are made not with a view to the 
happening of insolvency, but with the ex- 
pectation that obligations entered into will 
be performed. Although the mere giving 
of accommodation paper creates no debt 
unless and until the paper is negotiated, 
and therefore when bankruptcy intervenes 
and nothing has been done with the pa- 
per by the payee, the charge made be- 
comes, in the event that has happened, 
erroneous in so far as it imports a debt 
from the payee to the maker; yet when the 
charge was made, it was doubtless expected 
that the notes would be negotiated by the 
payee and be paid by the maker with funds, 
to be afterwards received from and credited 
to the payee, and, in anticipation of this 
course of business, the charge was proper 
enough. 

As to the second ground of estoppel it is 
enough to say that there is no evidence what- 
ever that tlie trust company acted or relied 
on any act or representation whatever of 
Dodge & Co., except what appears on the 
notes themselves, and the making of notes 
payable to another party has never been 
held to be such a representation as estops 
the maker from showing that they were ac- 
commodation paper even in favor of one 
to whom the payee represented them to be 
such and who took them in good faith, on 
such representations of the payee. As to 
the third gi-ound of estoppel, whether or not 
the trustee of Dodge & Go. had knowledge 
of the usui-y when he made proof of the 
notes against the estate of White & Co., 
does not appear. If he had not, he might 
very properly make proof of the notes as a 
contingent claim, assuming that they were 



outstanding and valid debts against Dodge 
& Co., in the hands of endorsees for value, 
in which case he would have a valid claim 
against White & Co., if they should be prov- 
ed against Dodge & Co., and even if he had 
knowledge of the usury, the proof of them 
against White & Co., if improper, would not 
operate as an estoppel in favor of the trust 
company, since it was at most a mistake, 
liable to be corrected on motion of any other 
creditor of White & Co., and the trust com- 
pany has not upon the faith thereof parted 
with its money or changed its position as to 
the notes in question, which is essential to 
the creation of an estoppel in pais. 

Decision of register expunging the claim 
confirmed. 



Case ]Sro. 3,949. 

In re DODGE. 

[4 Dill. 532.] ^ 

Circuit Court, D. Iowa. 1877. 

Bankkupt Act— Rev. St. § 5101— State as Pjie- 

PEIlliED CUEDITOK. 

Under the bankrupt act [of 18G7 (14 Stat. 
517)],— Rev. St. § 5 101,— the state is entitled to 
be preferred to private creditors of the banli- 
rupt. 

Appeal from the district court of the Unit- 
ed States for the district of Iowa. 

The bankrupt was indebted to the state of 
Iowa, on account of conti'act, for the labor of 
convicts confined in the penitentiai-j' at Fort 
Madison, the debt being secured by bond 
with sureties. The question arose, whether 
or not, under section 5101, Rev. St. U. S., the 
state has a right to have its claim declared 
prior to those of other creditors, and to have 
the same paid in full out of proceeds of bank- 
rupt's estate in hands of asignee? The as- 
signee objected to the allowance of same as 
a preferred claim, m'ging that congi-ess had 
not intended by said section 5101 to give a 
state any greater preference under the bank- 
rupt law than the statutes of such state gave 
to it, and that there is no statute in the state 
of Iowa giving the state such a preference; 
therefore, congress could not do so. The as- 
signee also urged that a law which provides 
that one creditor, whether a state or individ- 
ual, having no lien prior to bankruptcy, by 
virtue of contract, or statute, or custom, or 
otherwise, shall be paid, to the exclusion or 
prejudice of other creditors, violates the fun- 
damental principles upon which a bankrupt 
law is based, and that it is simply a legis- 
lative confiscation of the debtor's estate for 
the benefit of a privileged class, and, when 
passed by congress, is unconstitutional and 
void. The district court ordered that the 
claim be allowed in full, as a preferred debt, 
and that the assignee pay the same out of 
funds in his hands belonging to said estate, 
after paying prior claims, if any. The order 
was brought to the circuit court for review. 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Craig & Collier, for tlie State. 
McCrary & Hageman, for assignee. 

MILLER, Circuit Justice, after hearing the 
argument of counsel, aflirmed the judgment 
of the district court. AfBrmed. 



Case KTo. 3,950. 

BODGE et al. V. ARTHUR. 

[22 Int. Rev. Rec. 402.] 

Circuit Court, S. D. New York. Nov. 16, 1S76. 

AnopTios or Revised Statutes — Constrdction 
—Customs Duties — CiiASSiFiCATioN — Tin and 
Terne Plates. 

[1. The fact that it was the intention of con- 
gress, in enacting the Revised Statutes, to com- 
pile existing laws without altering them, does 
not require the courts to give to a particular 
section a construction in opposition to the posi- 
tive provisions thereof, in order to conform to 
the pre-existing statute; but, if the two cannot 
be reconciled, it is then to be presumed that 
congress supposed, and had reason to suppose, 
that the prior statutes had been changed, and 
intended to adopt such change.] 

[2. Part of the tarifie act of June 6, 1872, hav- 
ing been embraced in the Revised Statutes, that 
act was consequently repealed on June 22, 1874. 
by the express provisions of Rev. St. § 5596.] 

[3. Tin plates and terne tin imported subse 
quently to the enactment of the Revised Stat- 
utes (.Tune 22, 1874) were subject to the com- 
bined operation of sections 2503 and 2504; tnus 
being dutiable at 90 per cent, of the 15 per cent 
ad valorem imposed by the latter section.] 

[4. Articles specifically provided for in a tarift 
act cannot be subjected to duty at a different 
rate under a general designation which would 
otherwise include them.] 

This was an action, by Wm. B. Dodge and 
others against Chester A. Arthur, collector of 
customs for the port of New York, to recover 
certain duties paid under protest. 

"Wm. M. Evarts and John B. Parsons, for 
plaintiffs. 

H. B. Tremaine, Ass't IF. S. Dist Atty., for 
defendant 

SHEPMAN, Disti-ict Judge (charging jiury). 
The plaintiffs imported into the port of New 
York subsequently to June 22, 1874, sundry 
invoices of tin plates and terne tin, upon 
which the collector exacted a duty of 15 per 
cent ad valorem. This duty was paid by the 
plaintiffs zander protest. Appeals were sub- 
sequently duly made to the secretary of the 
treasury, who affirmed the decision of the col- 
lector, and this suit was subsequently com- 
menced by the plaintiffs to obtain the amount 
of duty which they claimed had been improp- 
erly exacted. Tin plates are a well-known 
article of commerce, and are plates of sheet 
iron, which, having been properly prepared, 
have been plimged into a bath of molten tin, 
and carefully covered or coated with the 
latter metaL Terne tin is tin plate, used 
for roofing pm*poses. In this species of plate 
the brightness of color has been dulled by a 
slight admirtm'e of lead in the moltea tin 



batli. The terms "tin plate" and "terne tin," 
are well-known commercial terms, "teme tin" 
being a subdivision of the more general term 
"tin plate." "Tin in plates" is a general term 
which has been used for many years in the 
tariff acts, and is, by the uncontradicted tes- 
timony of the witnesses upon both sides, 
synonymous with the term "tin plates," and 
has been recognized as synonymous by the 
uniform construction which has been given 
to the term by the treasuiy department, 
which has uniformly exacted upon "tin 
plates" the duty imposed by the statutes up- 
on "tin in plates." 

Prior to the act of June 6, 1872 [17 Stat. 
230], the duty which was by law imposed 
upon tin plates and terne tin was 25 per cent 
The second section of that act provides that 
on and alter the 1st day of August, 1872, in 
lieu of the duties imposed by law on the 
articles in this section enumerated, there 
"shall be levied, collected, and paid, on the 
goods, wares, and merchandise, in this sec- 
tion emmierated and provided for, 90 |fer 
centum of the several duties and r^tes of 
duty now imposed by law upon said articles 
severally," it being the intent of this section 
to reduce existing duties on said articles 10 
per centum of such duties, i. e. "on all metals 
not herein otherwise provided for, and all 
manufactures of metal of which either of 
them is the component part of chief value, 
excepting percussion caps, watches, jeweliy, 
and other articles of ornament." The fourth 
section of the same act provides that on and 
after August 1st, 1872, in lieu of the duties 
theretofore imposed hy law on the articles 
mentioned in said section, there should be 
levied, collected and paid on the articles in 
said section enmnerated, imported from for- 
eign countries, the following duties and rates 
of dutj-, that is to say, "on tin in plates, terne 
tin or taggers tin, 15 per centum ad valorem." 
The duty upon tin plates was thus reduced 
40 per cent, and it is not claimed that tin 
plates were included in the provision of the 
second section. By the Revised Statutes, 
which went into effect June 22, 1874, it was 
provided in section 2503 as follows, viz.: 
"There shall be levied, collected and paid upon 
all ai'tlclcs mentioned in the schedules men- 
tioned in the next section, imported from for- 
eign countries, the rates of duty which are 
by the schedtdes respectively prescribed; pro- 
vided, that on the goods, wares and merchan- 
dise in this section enumerated and provided 
for, imported from foreign countries, there 
shall be levied, collected and paid only 90 per 
centum of the several duties and rates of 
duty imposed by the said schedules severally, 
that is to say, on all metals not herein other- 
wise provided for, and on all manufactures 
of metals of which either of them is the com- 
ponent part of chief value," etc. Among the 
articles enumerated in Schedule E, being the 
schedule of section 2504 pertaining to metals, 
were the following: "Tin in plates or sheets, 
terne and taggers tin, 15 per centimi ad va- 
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lorem." That portion of the Revised Stat- 
utes which relates to the tariff law makes no 
other mention of the duty to be imposed upon 
this article by its name, or of the article it- 
self. The question of law thus arises, what 
rate of duly should have been legally im- 
posed upon the importations of the plaintiffs 
made subsequently to June 24, 1874, and to 
the enactment of the Revised Statutes? Sec- 
tion ~)7/M of the Revised Statutes provided as 
follows: "All acts of congress passed prior 
to said 1st day of December, 1873, any por- 
tion of which is embraced in any section of 
said revision, are hereby repealed, and the 
section applicable thereto shall be in force in 
lieu thereof; aU pai-ts of such acts not con- 
tained in such revision, having been repealed 
or superseded by subsequent acts, or not be- 
ing general and permanent in their natm*e: 
provided, that the incorpoi'ation into said re- 
vision of any general and permanent provi- 
sion, taken from an act making appropria- 
tions, or from an act containing other pro- 
visions of a private, local, and tempoi'ary 
chai'acter, shall not repeal or in any way 
affect any appropriation or any provision of 
a private, local, or temporary character, con- 
tained in any of said acts, but the same shall 
remain in force; and all acts of congi-ess 
passed prior to said last named day no part 
of which ai'e embi-aced in said revision, shall 
not be affected or changed by its enactment." 
A part, at least, and the greater part, of the 
act of Jime 6, 1872, was embraced in the re- 
vision. Tlxat act was therefore repealed on 
.hme 22, 1874, congress having provided that 
all acts of congress passed prior to December 
1, 1873, any portion of which is embraced in 
any section of said revision were repealed. 
If no part of the act of .Tune 6, 1872, have 
been embraced in the revision, such act would 
not have been affected or changed by the 
new statutes. The prior act having been re- 
pealed, the question becomes one of the con- 
struction which should properly be given to 
the statutes Avhicli were at the time of the im- 
portation the only statutes in force upon the 
subject 

It has been declared by the supreme court, 
in substance, that the pm*pose of congi'ess in 
enacting the Revised Statutes was to collate 
all the statutes as they were on December 1, 
1873, and not to make any change in their 
provisions, and that the revision is a legis- 
lative declaration of the state of the general 
and permanent statutory law which was in 
force on that day. The presumption at least 
then is that if any part of a statute existing 
prior to December 1, 1873, is contained in the 
Revised Statutes, and any part of such statute 
is not contained therein, the part which is not 
contained had been theretofore repealed. 
The revision is a legislative declaration that 
such part had been repealed. But it seems 
to be manifest that the duty upon tin plate 
which was provided in tlie fourth section of 
the act jof June 6, 1872, had not been changed 
by any legislative act prior to June 22, 1874. 



It is further apparent that an examination 
of the provisions of the Revised Statutes 
from the repealed act of Jime 6, 1872, in re- 
spect to the article commercially called "tin 
plates," or styled in the tariff act "tin plates," 
can furnish no plausible ground for a con- 
striction which shall separate this article 
from the operation of section 2503. The coun- 
sel for the government has attempted to give 
no other construction to the language of the 
revision apart fi-om the statute of Jime 6, 
1872, in regard to the article called "tin in 
plates," than the one for which the plaintiffs 
contend. It is, however, strenuously m-ged, 
that the facts that the revision was intended 
to be a compilation of existing laws, and was 
not intended to change or alter existing laws, 
should conti'ol the judicial mind, and should 
compel a constniction in accordance witli 
what the comrt believes, and what counsel 
concede the law to have been prior to the 
date of the revision. The question is nar- 
rowed to this: Shan the declared intention 
not to altei* pre-existing statutes compel a 
construction which is in opposition to the 
positive provision of the revision? I am of 
opinion that an affirmative answer would be 
an unsafe rule by which to be guided. Tho 
true rule should rather be to seek to har- 
mom'ze the statutes by the principles which 
have heretofore been adopted in the construc- 
tion of tariff acts. If the two statutes cannot 
be reconciled, it is then to be presumed that 
the legislature supposed, and had reason to 
suppose, that the prior statutes had been 
changed or altered, and intended to adopt the 
provision which is contained in the later act. 
It is contended by the defendant that in the 
metal schedule of section 2504 is found the 
clause "iron and tin plates galvanized or 
coated with any metal otherwise than by elec- 
tric batteries, 2i,4 cents per pound;" that tin 
plates are iron plates galvanized or coated 
with tin otherwise than by electric batteries; 
and that under this provision tin plates might 
also have been assessed, and that the duty is 
more tlian 15 per cent, ad valorem, or at least 
ha.s not been sho^\Ti by the plaintiffs to be not 
in excess of their payment; and that the 
court can properly say that tin plate being 
dutiable under one of two clauses, the latter 
clause should govern. It may be remarked 
that it has been proved tliat galvanized iron 
and galvanized tin are well known commer- 
cial articles, and are articles galvanized or 
coated with zinc; but waiving this considei'a- 
tion, tin plates and tei'ne tin are specifical- 
ly mentioned in the revision, and have 
been specifically mentioned since the yeai* 
1803 at least, and where articles are spe- 
cifically mentioned, and may also be included 
under terms of general description, the duty 
imposed upon the specifically described arti- 
cles is to be the goveniing rate; and, fm*- 
ther, the consti-uction of the treasury depart- 
ment, since the act of Jime 30, 1864, when 
galvanized iron and galvanized tin were made 
dutiable at 2% cents per povmd., has been in 
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accordance with this rule in regard to this ar- 
ticle in question. To judicially declare that 
this article could be dutiable at 2^ cents per 
pound would be, in my opinion, at variance 
with principles of construction which have 
been long recognized, and which have been 
announced by the supreme court of the United 
States. The motion of the defendant is de- 
nied, the motion of the plaintiffs is allowed, 
and, there being no disputed question of fact 
In the case, the jm:y is directed to render a 
verdict for the plaintiffs in the sum of $16,- 
647.95 gold, and §2,609.02 interest in cmTency, 
The usage of this circuit to compute interest 
in currency has been uniform for a number 
ot years. It was the existing usage when I 
came to tliis district. 



DODGE (BANK OF DOVER v.). See Case 
No. 10,053. 

Case Wo. 3,951. 

DODG-B et al. v. CARD, 

[1 Bond, 393; * 2 Fish. Pat. Cas. 116.] 

Circuit Court, S. D. Ohio. Oct., 1860. 

Patents— PiiELiMiNATiT Injunction — Infkinge- 
.MENT OF Combination — Fike-Places. 

1. It is in accordance with the practice and' 
decisions of the court to refuse a preliminary 
injunction if, upon the facts presented, there is " 
a fair doubt whether the defendant has in-, 
fringed. ; 

[Cited in Cross v. Livermore, 9 Fed. 607.] \ 

2. The law is well settled that a patent for a i 
combination of old things, applied to produce; 
a new and useful result, is not violated unless 
all the parts or elements of the combination are 
used. 

3. When the plaintiffs' patent was for the 
combination of a flat, horizontal iron plate in 
connection with a chamber or recess below the 
plate, and the defendant put horizontal plates 
into fire-places already provided with recesses 
which he had no agency in constructing: 3dd 
that the question of infringement was so far 
doubted as to forbid the granting of an injunc- 
tion. 

In equity. This was a motion for a pre- 
liminary injtmction to restrain defendant 
[Thomas F. Card] from infringing letters pat- 
ent [No. 14,M7] granted to Calvin Dodge for 
an "improvement in fire-places," granted 
March 18, 1836, one-half of which was as- 
signed to John B. Ryan. The disclaimer and 
claim of the patent were as follows: "I do 
not claim the contracting of the vent or 
throat of the chimney, as that is well known 
as a device; but I do claim the use of a deep 
recess, A B C D, or chamber, placed back of 
the fire-basket, L, of the grate, and out of 
the reach of the draft, in combination with 
the horizontal covering F, over the recess and 
fire-basket, extending down below the mouth 
of the chimney, constructed and arranged 
substantially as hereinbefore described, for 
the pm^pose of consuming the smoke and 

* [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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causing the ignition of the gas^ which would 
otherwise be lost, and thus increasing the 
amount of heat thrown into the room, and by 
the slow combustion of the fii-e effecting a 
gi'eat saving of fuel." The defendant had 
letters patent lor an "improvement in fire- 
places," dated April 17, 1860, which described 
an arched deflecting plate to be placed over 
the fire-basket He put up one of these plates 
in a fire-place where a recess back of the fire- 
basket had ah-eady been formed by the ma- 
son who built it The complainants insisted 
that the defendant thus completed the combi- 
nation patented to Dodge, by placing a hori- 
zontal cover over a deep recess, and that he 
was responsible for making the patented im- 
provement 

G. M. Lee and S. S. Fisher, for complain- 
ants. 
Gurwen & Wright, for defendant. 

OPINION OP THE COURT. The com- 
plainants have filed their bill, piuying, among 
other things, for a provisional injunction to 
restrain the defendant from using or vending 
his improvement in chimney flues, as being 
an infringement of the rights of complain- 
ants, under a patent issued to the said Calvin 
Dodge, on March 18, 1356. They allege they 
are now the joint owners of the patent, and 
that the defendant is using and vending an 
improvement, substantially the same as that 
embraced in their patent The defendant has 
not put in his answer to the bill, but appears 
and resists the motion for an injunction on 
tiie grounds: First That the improvement 
patented to Dodge is not new. Second. That 
he has not infringed his right imder the pat- 
ent It would not be proper, nor is it intend- 
ed, in this preliminarj^ motion, to decide defi- 
nitely the merits of the conti'oversy between 
these pai-ties. The only question now to be 
considered is, whether the facts before the 
court are such as to warrant an order for an 
injunction. These facts are presented in the 
affidavits exhibited in connection with the 
patents granted to Dodge, and the defendant, 
Card, for their improvements. And in the 
brief statement of my views on this motion, 
I shall limit mys^ wholly to the question of 
infringement It is proper here to remark 
that it is in accordance with the practice and 
decisions of this court to refuse an injunction 
if, upon the facts presented, there is a fair 
doubt whether the defendant has infringed. 
In my judgment, there are sufficient grounds 
for such a doubt in the present case, and I 
am clear, therefore, that it would not be prop- 
er for the court to interpose by the award of 
such process. 

The Dodge patent, which has been referred 
to, embraces an invention which, though sim- 
ple in its character, is undoubtedly useful. 
The claim of the patentee is for a combina- 
tion, consisting of a flat U*on plate placed hor- 
izontally above the grate, closing the throat 
or flue of the chimney, with the exception of 
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a naiTow opening in front for tlie escape of 
smoke, in connection with a cliamber or re- 
cess below the plate, from six to eighteen 
inches in deptli from the front of the gi-ate. 
The utility of the invention, as claimed by 
the patentee^ consists in this— that the smoke 
and gas from the bmrning coal strike against 
the iron plate, and are detained in the cham- 
ber or recess below until they are partially 
consumed, and the heat radiates from the 
chamber or recess, while the unconsumed 
smoke escapes through the narrow opening in 
front; thus increasing the heat from the grate 
with less than the usual quantity of fuel. In 
April last, the defendant obtained a patent 
for an iron plate, to be placed in the flue of 
the chimney, in an arched position, so con- 
structed as to be capable of extension, and 
of being adjusted to suit the dimension of 
any flue, without alteration. This is the only 
claim of his patent; and its utility consists in 
its adaptation to any fire-place or flue, and 
its effect in preventing the heat, to some ex- 
tent, from escaping up the chimney. It pro- 
vides for no particular mode of setting a 
gi-ate, nor for any chamber or recess in the 
rear, which is one of the elements of the com- 
bination embraced in the Dodge patent The 
only evidence before the cornet to sustain the 
allegation of the bill that the defendant has 
infringed the Dodge patent, is foimd in the 
affidavit of P. W. Strader. He states that he 
employed Card to put his patented plate in 
six fire-places at his dwelling-house in Cincin- 
nati, but that Card had nothing to do with 
setting the grates in the adjustment of his 
extensible plates. It appears, however, from 
the affidavit of Knight, who examined these 
fire-places, that, as the result of putting in 
the defendant's plate, a recess or chamber 
was left in the rear of the grate, correspond- 
ing substantially with that contemplated by 
Dodge's improvement. It is not necessary, on 
this motion, to decide whether the extensible 
iron plate claimed by Card as his invention, 
and patented to him, is identical witli that 
claimed by Dodge as a part of his combina- 
tion. If it be conceded that they are sub- 
stantially the same, does it necessarily follow 
that Card, in using one part of the Dodge 
combination, has infringed his patent? The 
law is well settled, that a patent for a combi- 
nation of old things, applied to produce a 
new and useful result, is not violated unless 
all the parts or elements of the combination 
are used. And I can not perceive on what 
gi-ouud it can be claimed,, that Card, in the 
use of his plates in the fire-places at Sti-a- 
der's, imder the circumstances before stated, 
has infringed the two elements of the Dodge 
combination. It is ti-ue, it resulted inciden- 
tally from the use of his plates at Strader's 
that recesses or chambei-s were left in the 
m-e-places, similar to those claimed by Dodge 
as a part of his invention. But Card is not 
responsible for this result, as he had no part 
or agency in the eonsti-uction of those recess- 
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es or chambers, nor does it appear that they 
are necessai-y to the successful operation of 
his plates, according to the claim of his pat- 
ent But without giving a final and positive 
opinion on this point I am cleai- in tlie con- 
viction that tlie complainants have not made 
out a case justifying an order restraining the 
defendant from the use or sale of his plate, 
under the circumstances in proof before the 
com-t On the final hearing, when the evi- 
dence shall be fully before the court this 
Question can be reviewed. At present, it is 
clear the complainants are not entitled to an 
injunction, and the application is therefore 
overniled. Whether the complainants liave a 
remedy as for an infringement of their patent 
against those using Card's plate in connection 
with such a recess or chamber, as that claim- 
ed by Dodge as a part of his combination, is 
not now before the court, and of course not 
for its decision. Injunction refused. 
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Case No. 3,962. 

DODGE V. ISRAEL. 

[4 Wash. 0. C. 323.] * 

Circuit Court, B. D. Pennsylvania. Oct, 1822. 

Objections to Depositions — Notice — Unax- 
swEKED Inteuuogatouies— ExniiiiTS. 

1. If the general interrogatory under a com- 
mission to take testimony be not answered, it is 
a fatal objection to the whole deposition. AH 
the interrogatories must be substantially an- 
swered. 

2. Quaere, if it be not an objection to a deposi- 
tion that it was committed to writing by the 
witness before he was sworn? And whether ex- 
hibits referred to in a deposition ought not to 
be annexed by the commissioners to tlie deposi- 
tion, or so designated by them as to leave no 
reasonable doubt of their identity. 

3. If reasonable notice to the adverse party 
of formal objections to a deposition be not giv- 
en, the court may be induced to set aside a ver- 
dict or non-suit, rendered in consequence of this 
objection, without costs. 

Upon the trial of this cause, the defendant 
made the following objections to the execu- 
tion of a commission issued to Hayti: 1. That 
it appeared, from the deposition taken under 
this commission, and from tlie certificate of 
the persons to whom it was dircx^ted, that 
the deposition of the witness was not com- 



^ [Originally published from the MSS- of Hon. 
Bushrod Washington, Associate Justice of the 
United States, under the supervision of Richard 
Peters, Jr., Esq.] 
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mitted to writing by liim under tlie sanction 
•of an oath, but was written and signed by 
liim many days before tlie oatli was admin- 
istered. 2. Tliat the general interrogatory is 
not answered at all, or even noticed. 3. 
That tlie exhibits which accompanied the 
<leposition under the same envelope which 
■covered the commission, were not annexed to 
the deposition, or identified by any marks 
■or reference, to show that they were the very 
exhibits referred to by the witness in his 
-deposition. 

Meredith & Hopkinson, for plaintiff. 
O. J. Ingersoll, for defendant . 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court 

The second objection is fatal to the whole 
-of the deposition, and has been so decided 
in this court, more tlian once. The witness 
must answer substantially all the interroga- 
tories, as it is otherwise Impossible to say 
that he has told the whole truth. There 
:seenis also to be great weight in the other 
two objections. As to the first, although it 
may be fair, and indeed proper, to give the 
witness an opportunity to prepare himself 
to answer the interrogatories, after having 
examined them, it might be of dangerous con- 
sequence, by being a temptation to perjury, 
to receive his written answers to those inter- 
rogatories, given without the solemnity of 
an oath previously administered to him; as 
be might possibly be seduced, hy false no- 
tions, to attest by his oath the truth of what 
he had deliberately stated in writing to- be 
true. 

There are very strong reasons also in sup- 
port of the last objection. For although the 
■exhibits come in the same envelope with the 
<;ommission, tliey should appear, beyond all 
reasonable doubt, to be the very papers re- 
ferred to by the witness. 

The plaintiff agreed to suffer a non-suit, 
■and then obtained a rule to show cause why 
it should not be set aside. 

BY THE COURT. As this non-suit was 
suffered in consequence ot objections taken 
to the formal execution of the commission, 
•of which the plaintiff's counsel had no notice 
until he was sui-prised by them at the trial, 
the court thinic it but fah^ to take off the 
non-suit. Had timely notice been given of 
these objections, the plaintiff might possibly 
have had time to remove them by sending 
4inother commission, and having it returned 
to this term. But as the defendant's counsel 
was not required by the practice of the court 
to give such notice, the non-suit must be 
taken off upon payment of the costs to this 
time. In future, the want of such notice 
will have weight with the court in cases 
where applications are made to take off non- 
suits, and to grant new trials upon the ground 
•of surprise, without the payment of costs. 



Case K"o. 3,95Sa.' 

DODGE et al. v. The JOHN STUART. 
[22 Betts, D. O. 2iIS. 182.] ^ 

COLLTSIOX IJE'lTVr;EN SaILIXG VESSELS— PLEADING 
— i^ECESSARV AVEKMENTS. 

£1. When sailing vessels approach each other 
in contrary directions, tlie vessel sailing free 
before tlie wind must give way to the one close- 
hauled, unless there exists some adequate rea- 
son to vary the rule J 

[2. Misconduct causing a collision precludes 
recovery by the party in fault for injuries sus- 
tained.] 

[3. A libel for injuries sustained by collision 
must allege facts showing the proper conduct 
of libellant's vessel, and the fault of the vessel 
sought to be charged therewith.] 

This was a libel by William B, Dodge and 
others against the ship John Stuart for inju- 
ries sustained by collision. 

PER CURIAM. This action is grounded 
upon a collision in the night time between the 
ship John Stuart and the bark Oreenpoint in 
the Pacific ocean. The vessels were running 
in contrary directions, not directly in oppo- 
site lines; the bark free before the trades- 
wind, and the ship closehauied, beating 
against it The sea was open to both vessels 
on each side; the wind fresh but not severe. 

1. The law imposed the duty upon the bai-k 
to give way for the ship, and gave the ship 
the privilege to hold her com'se, unless ade- 
quate reasons are brought out by the case 
for varying that rule. 1 Abb. Shipp. 309; 1 
Trinity Rules, 19 Westm. Rev. 62; 1 W. Rob. 
Adm. 488. If there be a distinction when 
vessels are approaching obliquely (Rules of 
Road, 13) it does not apply here. 

2. When the collision is the result of the 
misconduct of the suffering party, he must 
bear the loss of it 2 Dods. 83; Woodrop 
Sims. 

3. The libel does not state facts charging 
fault upon the ship, but, prima facie, on the 
pleading of the libellant; the blame is on the 
bark. It would be vitally defective, on prop- 
er exception, for not alleging facts showing 
the conduct of the bark to have been correct, 
and that of the ship culpable. Wells v. The 
Anne Caroline [Case No. 17,3S9a]. 

4. The cases do not support the proposition 
that a vessel closehauied loses her privilege 
as to one sailing free, when they are not ap- 
proaching head to head. 

5. Admitting the proofs properly in, and 
that the case is to be determined as if the 
facts found by the iibellants had been dis- 
tinctly pleaded, they do not discharge them- 
selves from the fault of the collision, which 
belonged to the prosecuting vessel to do (The 
Boliver, 3 Notes Cas. 208); or show that any 
act or omission of the ship produced it De- 
cree for claimants, dismissing the libel. 

[NOTE. The Iibellants appealed to the circuit 
court, where the decree was affirmed. See Case 
No. 7,427.] 

^ [Affirmed in Case No. 7,427.] 
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Case I3"o. 3,96Sb. 

DODGE et al. v. LEAHY et al. 

[23 Betts, D. O. MS. 84.] 

District Court, S. D. New York. Sept. Term, 

1857. 

Libel between Co-owkeks fou Supplies — 
Against Mortgagee. 

[1. A libel by one ship owner against bis co- 
owner for supplies furnished to the ship's bus 
band for the use of the vessel cannot be sus- 
tained in the absence of averments supported 
by proof that libellant had paid more than his 
share upon the common liability, and it is at 
least equivocal whether the credit has not been 
given to the ship's husband personally.] 

[2. Such a libel cannot be maintained against 
one holding a conveyance of the vessel merely 
as security for a debt, without possession, and ■ 
A\'ho has not appointed her master.] 

The libel alleges that in November, 1854, 
the bark Storm Bird was owned jointly by 
the libellants [William M. Dodge and oth- 
ers] and respondents [Ailhiu: Leai-y and oth- 
ers], and Avas fitting for sea at New York for 
such joint owners under the charge and su- 
perintendence of Appleton Oaksmith, and 
that the libellants furnished said ship's hus- 
band, for the use and service of the vessel, 
furniture and utensils necessary to her fitting 
out, and to enable her to perform her intend- 
ed voyage, amotmting in value to $251.44. 
The respondents by their answer deny the 
joint ownership of the bark alleged in the 
answer, and aver that the supplies furnished 
her at the request of said Oaksmith were sold 
on the credit of Oaksmith alone, and not on 
that of the respondents. It was proved on 
the hearing by Oaksmith, the ship's hus- 
band, that the respondents were not part 
owners of the vessel, and only held a nomi- 
nal title in her to secure a debt owing them 
by him, and that the libellant Dodge held an 
interest in the vessel. 

PER CURIAai. It is plain that no right 
to maintain the action is shown by the libel- 
lants, in the pleadings or proofs. The alle- 
gations on the face of the libel are felo de se 
to the right of action in the name of the 
libellants, as they aver themselves part own- 
ers of the vessel. They have no color of 
right to prosecute their co-owners in this 
form of proceeding for any supposed liabil- 
ity to them upon a mutual debt, without at 
least an averment in the pleadings supported 
by the proofs that they had actually paid 
more than their legal share upon the com- 
mon liability. Nor could the action be main- 
tained upon their right of co-ownership, if 
brought against the vessel, as this court does 
not possess the functions necessai^y to com- 
pelling an adjustment of accoimts between 
joint owners. It is furthermore fatal to their 
suit, that the respondents are only proved to 
have held a conveyance of the vessel as a 
security for a debt, and were thus only mort- 



gagees, and the possession not having been 
in them, nor the master appointed by them^ 
they cannot be made liable for debts con- 
tracted on her account by the master or 
ship's husband. Moreover, in this case, upon 
the testimony it is at least equivocal wheth- 
er the libellants had not given credit, for the 
ai'ticles fm-nished the bark, wholly to Ap- 
pleton Oaksmith pei-sonaUy, with whom aU 
their dealings were conducted. The libel 
must be dismissed, with costs. 
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Case No. 3,963. 

DODGE T. PEREZ et al. 

[2 Sawy. 645.] ^ 

Circuit Court, D. California. March 25, 1872. 

AUTHOKITY OF DECISION ON QUESTION OF PaCT— 

Mexican Gkant, Juridical Possession undek 
—Right to Purchase under Act op July 23. 
1866— Survey op Public Lands— Patent — Col- 
lateral Attack. 

1. When a question of fact as to the proper 
location of a Mexican grant has been deter- 
mined by the district court, and on an appeal 
the finding has been reviewed and aflarmed by 
the justice of the supreme court assigned to the 
circuit; the determination is entitled to great 
weight as authority on a similar issue of fact 
submitted upon the identical testimony in an- 
other proceeding. 

2. The magistrate who gave juridical posses- 
sion to the grantee under a Mexican grant, 
was not authorized to include lands in the jurid- 
ical possession not embraced within the ex- 
terior lines designated in the grant. 

3. A claimant under a Mexican grant who. 
never presented his grant for confirmation un- 
der the act of 1851, and who is not in privity 
with any party who did present the grant, is 
not within the provisions of the seventh section 
of the act of congress passed July 23. 1S60 (14 
Stat. 220), authorizing certain purchasers of 
Mexican grantees to purchase lands excluded 
by a final survey of the grant. 

4. Lands claimed under a Mexican grant ex- 
cluded from the external limits of the grant by 
the express terms of the decree of confirmation, 
cannot properly be embraced within a survey 
of the grant, and are public lands subject to sur- 
vey and sale as such from the time when the 
decree of confirmation so excluding them be- 
comes final. 

[Cited in U. S. v. Southern Pac. R. Co., 43 
Fed. 610.] 

5. Such lands when surveyed by the surveyor- 
general of the United States, under the general 
authority given for that purpose, are subject to 
selection by the state of California as a part 
of the lands granted to the state by congress. 

6. A patent of the state, valid on its face, can- 
not be collaterally impeached by matter dehors 
the patent, by a party having no title, in an 
action at law brought in the national courts to- 
recover the land purporting to be granted by it 

[This was an action by Owen Dodge 
against Theodosio Perez and others to recover 
lands.] 

* [Reported by L. S. B. Sawyer, Esq., and" 
here reprinted by permission.] 
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J. H. Harding, for plaintiff. 

Glassell, Chapman & Smitli, for defendant 

SAWYER, Circuit Juuge. Plaintife relies 
on a patent from tlie state of California in 
all respects regular on its face, granting tlie 
land as having been located as a part of the 
school land donated to the state by act of 
congress. The defendants claim title under 
a Mexican grant of lands called "Los No- 
gales," by Governor Alvarado to one Linares, 
made in 1840. The grant to Linares was 
duly presented under the act of 1851, to the 
board of land commissioners for confirma- 
tion, in the name of one Garcia et al.; was 
finally confirmed and finally located by the 
courts under the act of 1860. The premises 
in question are excluded from the grant as 
finally confirmed and located. But the de- 
fendants claim that their grantor, Ricardo 
Vijar, derived his title from Linares before 
the presentation of the claim by said Garcia 
et al., for confirmation; that neither the de- 
fendants, nor their grantor, Vijar, were par- 
ties to said proceedings; that the said grant 
to Linares was a perfect grant; that being 
so, under the decision in the case of Minturn 
V. Brower, 24 Cal. 044, it was unnecessary 
to present their grant for confirmation, and 
,no rights were lost by their failure to present 
it; tiiat not being parties to the proceedings 
had for the confirmation of the grant, they 
are in no way affected by them; that the de- 
cree and location as made erroneously ex- 
clude the lands in controversy, and, that they 
.are now entitled to have the question of the 
proper location of the grant determined irre- 
spective of, and unaffected by, the proceed- 
ings already had. 

On the other hand, the plaintiff denies both 
the main facts as claimed by defendants, and 
the legal conclusions deduced from them. 
And also insists, that if the defendants' gran- 
tor was not by name a party to the proceed- 
ings for confirmation, he was the real party 
in interest; that he did, in fact, prosecute the 
■proceedings at his own expense, and for his 
own benefit in the names of the parties to 
-the record; and that he is, therefore, as ef- 
fectually barred by the result, as though he 
had been a party to. the record by name, as 
well as the real party in interest, and the ac- 
tive party in fact 

Under the view I take upon the question of 
the location of the grant, it will be unneces- 
sary to decide any of the other questions of 
fact suggested, or the law arising thereon. 
.The testimony offered in this case to show 
the location of the grant to Linares, was in-« 
•troduced by agreement from the record of the 
proceedings in the said case of Garcia v- TJ. 
S. [Case No. 5,215], for the confirmation of 
the grant, and it is, therefore, precisely the 
same as the evidence on the same point in 
that case. Whatever the testimony as to the 
location shows in that case, then, it must 
also show in this, the testimony being iden- 
tical. 



Conceding that the facts determined in 
Garcia's Case are not res adjudicata as to the 
defendants in this case, still the case itself 
is authority, bearing upon this case upon the 
same evidence, and the same issue of fact, 
so far as the determination of a district 
judge, upon exactly the same state of cir- 
cumstances, and of the associate justice of 
the supreme court of the United States sit- 
ting as circuit judge in the same court, on 
appeal from the decision of the district judge, 
can be regarded as authority controlling my 
action. It is true that I am not absolutely 
bound in this case to follow the determina- 
tion of those distinguished jurists, in decid- 
ing the same issues upon the same testimony 
in another case; but where the question has 
been deliberately determined in an elaborate 
written opinion exhaustive of the whole sub- 
ject, by the district judge, and that deter- 
mination as to the boundaries now in ques- 
tion affirmed, after further examination oa 
appeal, by the associate justice of the su- 
preme court assigned to the circuit, sitting 
as circuit judge, it would be presumptuous 
in me to decline to recognize their action as 
authority upon the point; but in this case, 
after a careful examination of the testimony, 
I happily find no good ground for coming to 
a different conclusion. It is insisted, how- 
ever, that the district and circuit judges 
wore hampered in determining the question 
of location by the terms of the decree of con- 
firmation, which they were compelled to fol- 
low, rather than the grant But in this coun- 
sel are mistaken. The description in the de- 
cree is a verbatim copy of the description of 
the grant, except that the decree limits the 
quantity to "one league, and no more," while 
i the grant says "a league, a little- more or 
i less." But the amount within the location 
j is far less than a league, so that this dififer- 
1 ence in the decree and the grant does not 
affect the question. The language of the 
decree construed, being the exact language of 
the grant, so far as the question at issue is 
concerned, the construction of the decree is 
necessarily the construction of the grant 
The boundaries of the grant were held to be 
two creeks mentioned in it, and laid down on 
the diseuo, and the boundary of the San 
Jose raneho. The same construction was giv- 
en to the grant examined by the light of the 
evidence by the two district judges, who at 
different times decided the question, and by 
the justice of the supreme court assigned to 
the circuit There was evidently a desire on 
the part of the judges to so construe the 
grant, as to give the league of land called for, 
but it was found impossible. The last loca- 
tion enlarged the amount somewhat by 
adopting a different line for the southern 
boundary of the San Jose raneho, but leav- 
ing it still far short of a league. Could the 
court have ignored the two creeks as bounda- 
ries, the league— or at least a much largef 
quantity than was given— might have been 
obtained without encroaching on the San 
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Jose rancho. But these well-defined natural 
boundaries could not be disregarded -williout 
a manifest disregard of the language of the 
grant, the plain delineations of tlie objects 
on tlie diseiio, and the testimony of witnesses 
as to the topography of the country. 

The juridical possession, whether taken as 
described in the act of possession, or as point- 
ed out by Lugo to the sm-veyors, manifestly 
■extended far beyond the limits indicated by 
the language of the gi-ant, and embraced a 
large tract of land not included in the diseiio 
a,t all. The magisti'ate had no authority to 
include In the possession lands not within the 
exterior boundaries of the grant. He was 
authorized to measiu^e off and segi*egato with- 
in the exterior boundaries indicated the lands 
gi'anted, not to gi-ant other lands. Manu- 
script opinions of Mr. Justice Field and Hoff- 
man, J., in U. S. v. Casti-o [Cases Nos. 14,- 
749-14754]. I am satisfied that the lands in 
conti'oversy are not within the exterior limits 
of the said gi-ant to Linares. 

It is next claimed by the defendants that 
theii' lessor, Ricardo Vijar, is a purchaser in 
good faith tmder the said grant to Linares, 
and possesses all the qualifications prescribed 
in the seventh section of the act of congress, 
"to quiet land titles in California," passed 
July 23, 186G (14 Stat. 220), and as such enti- 
tled to pui'chase the lands in controversy 
from the United States; that the said lands 
were, therefore, not subject to selection in 
lieu of the sixteenth and thirty-sixth sections 
by the state, and that the said selections and 
patent by the state under which the plaintiff 
claims are consequently void. 

But Kicardo Vijar shows no privity or con- 
nection with the proceedings in the case of 
Garcia v. U. S. [supra], for the confirmation 
of the Los Nogales gi-ant. On the contrary, 
he utterly repudiates being a party, or in 
IH'ivity with the pai'ties, to that proceeding; 
and says that those proceedings in no way 
affect him. He plants himself upon the gi'ant 
TO Linares, as a perfect grant, requiring no 
confirmation or siu-vey. He claims that he 
obtained his title long before Garcia et al. 
presented their petition, and that they could 
not affect his rights by their action in that 
matter. In short, he holds no relation what- 
ever to the proceedings for confii-mation, but 
presents himself in the same attitude that 
he would occupy if tliat proceeding, and no 
other, had ever been had for the confirmation 
of said gi*ant. In that aspect, his grant has 
never been presented and never been reject- 
ed, and there never has been any smwey, and 
the time allowed having expii'ed, the grant 
now never can be presented, rejected or sur- 
veyed. 

Talking his case as he himself presents it, 
and relies on it, he is, in no sense, within 
the terms of said seventh section of the act 
of July 23, 18(50. The lauds lying without 
the boundaries of his gi-ant, as it has ah'eady 
been" determined, he has no title, and he 
having never presented any claim for con- 



firmation, and never had his claim rejected, 
or the land claimed excluded from any final 
sm-vey, he is not within the provision of the 
act of congress, and has no equities what- 
ever. He is, therefore, in no position to at- 
tack the patent in any form whatever. 

Another view leads to the same result For 
the purpose of this view I will assume that 
Kicardo Vijar was a purchaser in good faith 
under Linares; that the lands wei'e claimed 
by him under the Los Nogales gi-ant as such 
pm-chaser; that they were occupied as re- 
quu-ed by the statute of 18G6; and that he 
was a party or privy to the proceedings for 
confh-mation in the case of Garcia v. U. S. 
The decree of the district com*t finally con- 
fii'ming the Nogales gi-ant in the case of Gar- 
cia V. U. S. bears date January 16, 1857. A 
survey of the grant to Linares was ordered 
into the disti-ict court of the southern district 
of California for review November 15, 1859. 
Exceptions were taken and heard and vari- 
ous proceedings had. In the minutes of tlie 
proceedings of said com't in said cause for 
Mai'ch 20, 1861, is an entiy in the words fol- 
lowing: "In this ease the com-t delivers an 
opinion, after having fully considered the evi- 
dence in this cause and being fully advised 
thereof, overruling the exceptions filed in this 
case and confii'ming the said siu-vey of the 
surveyor-general of the United States for the 
state of California, now on file in this court." 
The survey ".now on file in this court" re- 
ferred to, excluded the premises in contro- 
versy. No formal decree in pursuance of the 
above entry appears to have been filed, but, 
imless a final decree was filed and subse- 
quently lost, the com't and parties must have 
treated the foregoing entiy as a final con- 
fii-mation of the sm-vey; for, on April 15, 
18G1, an appeal was granted from the "deci- 
sion and decree of the court confirming the 
sm-vey," etc. The appeal, however, does not 
appear to have been prosecuted, and no fur- 
ther steps were taken for over nine years. 
In the mean time the sm-veyor-general of the 
United States ti-eated the gi-aut as finally lo- 
cated, and surveyed the lands excluded from 
this and the neighboring grants, as public 
lands of the United States. The lands so sm'- 
vej'ed as public lands include the lands in 
controversy. 

A certified copy of the plat of township No. 
2, among the papers in the case of Garcia 
V. U. S., introduced in evidence, shows that 
these lands must have been sm'vej'ed into 
sections and subdivisions as earlj"-, at least, 
as February 28, 1865. The testimony also 
shows that on July 3, 1869 (some four years 
afterward), a state selection, covering the 
premises in question, was filed in the United 
States land office at Los Angeles; that the 
said lands were listed to tlie state of Califor- 
nia January 20, 1870, and patented by the 
state to the plaintiff's gi-antor Maj- 5, 1870. 
This suit was commenced June 3, 1870, and 
process served on the sixth and seventh of 
the same month. After all these ti-ansactions. 
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on July 12, 1870, and more tlian nine years 
after the rendering of tlie said decision of 
Alarcli 20, 1861, by Judge Ogier, confli-ming 
Iho survey made, tlie claimants moved tlie 
court to reopen and rehear the case upon the 
survey, and the district judgfe granted tlie 
motion; and, after taking fm*ther testimony, 
re-confii'med the survey before approved. On 
appeal to the circuit court, the land con- 
fli-med was enlarged in one direction hy ex- 
tending the grant over a portion of land al- 
ready confirmed to the San Jose rancho, but 
not talcing in any land outside the two creaks, 
named as boundaries in the grant and diseiio 
before excluded and sm-veyed as public 
lands. 

This final confirmation was made Septem- 
ber 23, 1871. It is evident that the decision 
of Judge Ogier of :March 20, 1861, was in- 
tended to be a final confirmation. It was so 
treated by him and the parties, otherwise 
the appeal granted was premature. The ap- 
peal was never prosecuted, and manifestly 
the confirmation of the. survey only failed to 
become final by an oversight in not drawing 
up and filing a final decree in pursuance of 
the decision rendered, if such failure there 
was. The court, however, in 1870, regai-d- 
ed this omission as leaving the case open for 
further action, and took further proceedings, 
so that there was in fact no final survey till 
Sept. 23, 1871. But the sui-vey confirmed, 
during the nine years succeeding the con- 
fii-mation of Judge Ogier, must have been 
treated as final. The officers of the govern- 
ment, as well as the com-t and the parties, 
so treated it, and before 1865 surveyed the 
excluded lands as public lands, and they 
were so treated by the state of California 
in making the selections in question, and by 
the land office in listing them over. The 
claimants seemed to have acquiesced till 
roused to action by the commencement of 
this suit after the land had been selected, 
listed over and patented as aforesaid. Are 
they now in a position to resist a recovery? 
The legal title must prevail in an action of 
ejection in this court. The defendants, cer- 
tainly, have not the legal title. They have, 
at most, but an equity, which cannot avail if 
the .patent issued is not an absolute nullity. 
Non constat fliat defendants will ever apply 
for a patent, even if plaintiff's patent should 
be avoided. The patent is regular on its 
face. The proceedings resulting in the pat- 
ent were the usual proceedings in such cases, 
and regular in form. The. patent is not at- 
tacked for any defect in the form of the 
proceedings. If void at all, it is for matter 
dehors the patent, and the proceedings re- 
sulting in it It is insisted, however, that 
the patent is void, because the surveyor-gen- 
eral was not authorized to sm*vey the lands 
tmtil the final location of the Los Nogales 
gi'ant, September 23, 1871, and because the 
land was not open to selection bj" the state 
before such final location; and further, be- 
cause the lands, claimed under a Spanish 



grant, which the claimants are authorized to 
pm-chase under the act of 1866, are not sub- 
ject to selection. No statute has been called 
to tlie attention of the court forbidding a 
survey of public lands, that may possibly fall 
within the external boundaries of some Span- 
ish grant, until a final survey; and certainly 
none to prevent the sm'vey of the public 
lands not embraced at all within the external 
boundai-ies of a grant as designated in the 
decree confirming it, as is the ease now in 
hand. The decree of confirmation itself in 
this case excluded the lands, so that they 
could not have been included in the survey, 
for they were not embraced within the ex- 
ternal boundaries as designated in the de- 
cree. So far as the lands in question are con- 
cerned, fliey were finally excluded when the 
decree' of confirmation became final. The 
defendants' coimsel so claims in one branch 
of his argument. The survey could by no 
possibility afterwards properly include tnem. 
The case of a conffi'mation of a league of 
land within exterior boundaries embraciuir 
two or more leagues, would be different, for, 
in that case, there is some latitude for discre- 
tion in the location, and the league might be 
located upon any part, within the exterior 
limits, and it could not be known what would 
be excluded tUl a final survey. But where, 
as in this case, the decree itself confines the 
location within certain limits, defined, by un- 
mistakable physical objects, as two streams 
of water, the decree itself finally excludes 
all lands outside of tliose boundaries. At . 
least in such case, I do not think the land 
department could be charged with acting 
wholly without authority in treating lands 
thus excluded as public lands. 

The only provision of tlie statute cited to 
show that lands claimed under a Mexican 
gi-ant are not subject to selection tiU after 
final location, is a section of the act of March 
3, 1853 (10 Stat. 246, §§ 6, 7), but this sec- 
tion only refers to pre-emptions, and- the 
plaintiff does not derive his title under any 
pre-emption claim. No such limitation is 
found in section 7 of the same act; nor in 
any other statute caUed to the attention of 
the court. Besides, as stated with refer- 
ence to the survey, this land was necessarily 
finally excluded from any possibility of ever 
being properly included in the sm*vey by 
ilie terms of the decree, which also follows 
the language of the grant, and which did 
not embrace it within the external ,boimd- 
aries designated in it. From the time when 
the decree of confirmation became final, there 
was no Mexican gi-ant that coald have em- 
braced the lands in question, and they were 
necessarily public lands, and open to sur- 
vey and selection as such, unless there is 
some statute forbidding it, and none has 
been cited. 

As to the claim xmder section 7 of the act 
of 1S6G (14 Stat. 220), there is no time speci- 
fied in the act within which the claimants 
may pm'chase. The defendants have not 
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shown what regulations were made by the 
commissioner of the general land office on 
the subject, nor whether they have complied 
with these regulations. They do not show 
that they have ever made any application to 
piu'cliase, or that they ever intend, or desire 
so to do. How long is this privilege to be 
held open? 

The lands appear to have been surveyed 
sometime prior to 1865, and they were not 
listed over to the state of Califoi'nia till Janu- 
ary 20, 1870, five years after the survey, 
and nearly four years after the passage of 
the act of 1866, and during all this time, and 
from :iXarch 20, 1861, the defendants, and 
their gi-antors, made no movement in regard 
to these lands. How were the officers of 
the land department to know whether the de- 
fendants desired, or claimed the right to pur- 
chase, or not? In my judgment, the prin- 
ciple adopted in Doll v. Meador, 16 Cal. 325, 
disposes of this branch of the case. The pro- 
ceedings resulting in a patent were all taken 
by the proper officei-s, and were regular in 
form. The surveyor-general determined that 
these lands were subject to be smweyed as 
public lands, and accordingly sm'veyed them. 
The lands having been officially survej-ed 
by the proper officers, the state of California 
selected them as a part of the lands granted 
to the state by congress, and filed the selec- 
tion in the proper land office; and thereupon 
the proper officer, after taking ample time 
for consideration, determined that they were 
subject to selection, and listed them over to 
the state. 

To determine these questions, and act upon 
the determination was a part of the duties 
of the land officers, and if they made a mis- 
talce in judgment, their action was erroneous, 
and not a mere nullity. If nobody else com- 
plains, the government cannot, and the title 
of the United States ceitainly passed. Sup- 
pose the United States had brought an ac- 
tion- of ejectment to recover these lands of 
the plaintiff, would not the patent constitute 
a good defence? I think it would. If so, 
the patent is not absolutely void, it is at the 
n orst only voidable. 

In Doll V. Meador, the court by Field, Oh. J., 
say: "If the authority to issue the patent 
depends upon the existence of pai*ticular 
facts in reference to the condition or loca- 
tion of the property, or, the perfonnance 
of certain antecedent acts, and officers have 
been appointed for the ascertainment of 
these matters in advance, who have passed 
upon them and given their judgment— then 
the patent, though the judgment of the of- 
ficers be in fact erroneous, cannot be at- 
tacked collaterally by parties showing title 
subsequently from the same som*ce, mxich 
less by those who show no color of title in 
themselves. In such cases, the parties with- 
out title cannot be heard at all, and the par- 
ties with subsequent title must seek their 
remedy by scire facias or bill, or information 
to revoke the fii'st patent or limit its opera- 
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tion." 16 Cal. 325. See, also, Ah Tew v. 
Choate, 24 Cal. 566. 

I am satisfied that the patent is not an ab- 
solute nullity. If the defendants have any 
rights, as against the plaintiff, tliey must es- 
tablish them in some other proceedings, for 
the patent must prevail in this action. Let 
judgment be entered for the plaintiff with 
costs. 



Case No. 3,954. 

DODGE V. PERKINS. 

[4 M<ason, 435.]^ 

Circuit Court, D. Massachusetts. Oct. Term, 

1827. 

Jurisdiction: of Fkdehai^ Courts — Citizensiiii' 
— How Shown — Pleading — CiTizEXK-^niP of Ad- 
ministrator. 

1. In all bills in equity in the courts of the 
United States, the citizenship tshould appear on 
the face of the bill, to entitle the court to 
take jurisdiction, otherwise the bill will be dis- 
missed. 

2. If the citizenship be properly averred, and 
the defendant means to deny the fact of citi- 
zenship, he must take the exception by way of 
plea, and cannot do it by general answer, for 
it is a preliminary inquiry. 

[Approved in Wood v. ilann. Case No. 17,- 
9.52. Cited in Adams v. White, Id. OS; 
Bland v. Pleeman, 20 Fed. G72.] 

3. Where the real parties in the record are 
not citizens of different states, the court has no 
jurisdiction. 

4. Where an administrator sues, as such, and 
he is a citizen of the same state as the defend- 
ant, the court has no jurisdiction, although the 
intestate was a citizen of another state. An ad- 
ministrator is, in such case, the real, and not a 
nominal party. 

[Cited in Clarke v. Matthewson, Case No. 
2,857; Grover & B. Sewing Mach. Co. v. 
Florence Sewing Mach. Co., 18 Wall. (S.") 
U. S.) 580.] 

Bill in equity for an accotmt. 

The bill, after the usual address to the 
com*t, proceeded as follows: "Humbly show- 
eth yom- orator, John Dodge, executor of the 
last will and testament of Unite Dodge, of 
New York, in the state of New York,- mer- 
chant, and a citizen of said state, deceased, 
whose said will was proved before the sur- 
rogate of the county and city of New York, 
on the twenty-eighth day of July. A. D. 1806, 
and of whose goods, chattels, rights, credits, 
within the state of Massachusetts, admin- 
istration has since also been granted by the 
judge of probate, &c. within and for the 
county of Suffolk, in said state of Massachu- 
setts, to the said John Dodge, as by the let- 
ters of administration, beai'ing date the 9th 
day of April, A. D. 1827, ^\dll fully appear, 
&c.: That, in the month of November, in 
the year of our Jjord eighteen hundred and 
three, the said testator. Unite Dodge, then a 
resident merchant of Cape Frangois, In the 
island of Saint Domingo, remitted, by let- 
ters to James Perkins, who has since de- 
ceased, and Thomas H. Perkins, who sur- 
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vires, both of Boston aforesaid, in tlie state 
■ot Slassaeliusetts, citizens tliereof, mer- 
^liants, constituting the commercial house or 
copartnership of J. & T. H. Perkins, three 
bills of exchange." The defendant filed his 
answer, excepting, in the first place, to the 
jurisdiction of the com-t, and averring, that 
John Dodge, the plaintiff, and the defendant, 
were both citizens of Massachusetts at the 
commencement of the suit, &c. and denying 
tilso, that Unite Dodge was, at his decease, a 
-citizen of the state of New Tork, or that any 
iidministi-ation had been taken upon his es- 
tate in Massachusetts, and prayed an inquiry 
into these facts; and then insisting on the 
objections, proceeded, as if the court had 
overruled the objection to the jurisdiction, 
to state the defence upon the merits at large. 
The cause came on for argument, upon a mo- 
tion made by the plaintifiE for an order of the 
court, that the defendant should pay a cer- 
tain sum of money into com't, which he ad- 
mitted, in his answer, to be due from him, as 
surviving partner to the estate of Unite 
Dodge, when a doubt was suggested by the 
-court, whether it had any jurisdiction in the 
•case. 

The point of jm*isdiction ^vas accordingly 
argued by Mr. Saltonstall for the plaintiff, and 
■by Mr. Gardiner for the defendant. The for- 
mer cited [Browne v. Strode] 5 Cranch [9 U. 
S.] 303; [Ghappedelaine v. Dechenaux] 4 
•Cranch [8 U. S.] 306; and [Sere v. Pitot] 6 
Oranch [10 U. S.] 332. 

STORY, Circuit Justice. It is very clear, 
that this com't cannot maintain jm'isdicUon 
'lOver this cause, imless the averments in the 
bin bring the case within such a description 
of persons as the act of congress contem- 
plates to give jm-isdiction to the circuit court. 
But before I proceed to consider the objec- 
tion which has been raised, it is proper to ob- 
serve, that the mode of proceeding in this 
case, and the manner in which the exception 
to the jurisdiction is brought forward by 
■way of answer, is whoUy irregular. Where the 
want of jm'isdiction is apparent upon the face 
of proceedings, from a defective statement 
-of the citizenship of the different parties, 
'it is fatal at all times, and may be insisted 
upon by way of motion or otherwise, in any 
•stage of the cause, and even npon an appeal. 
But where the citizenship is properly aven-ed 
In the biU, but the objection meant to be in- 
sisted on is the denial of the fact of citizen- 
-ship, or the allegation of a citizenship, which 
would oust the jurisdiction, in such case the 
objection should be talcen by way of plea, 
^nd confined to that point, and not by way 
•of answer. A general answer admits, that 
the plaintiff is rightfully in com*t, and as- 
sumes, that the com"t have jurisdiction over 
^he parties to hear and dispose of it accord- 
ing to the principles of a com-t of equity. 
How then can a cause be put at issue upon 
a general answer, which denies the jurisdic- 
tion of the court over the parties, and at the 



same time insists upon the merits? Before 
the court can proceed to entertain any ques- 
tion upon the merits, it must know, that it 
possesses the proper jm-isdiction over the 
pai-ties. It is plain, therefore, that the ques- 
tion, as to the citizenship of the parties, must 
be preliminary in its natm*e; and the excep- 
tion must be taken by way of plea, and not 
hy way of general answer inter alia. In this 
case I should feel it my duty to ^ve the de- 
fendant a right to withdraw his answer and 
to put in a plea, if the posture of the cause 
hereafter should render that coiurse desirable 
to him. 

Then as to the point of jm-isdiction. It is 
not stated in the bill, what is the citizenship 
of the plaintiff himself. The only description 
of him is in his capacity as executor of Unite 
Dodge, whose citizenship in New York is 
averred; and the citizenship of the defendant 
in Massachusetts is also averred. The suit, 
if it can be maintained at all, can be main- 
tained only in virtue of the citizenship of 
Unite Dodge, deceased, and even his citizen- 
ship is denied in the answer. The judiciary 
act of 1789, *c. 20, § 11 [1 Stat. 78], gives the 
circuit com't jm*isdiction of suits of a civil 
natm-e at common law, or in equity, &c. 
(among other cases) where "an alien i&. a 
party, or the suit is between a citizen of the 
state, where the suit is brought, and a citizen 
of another state." If John Dodge, the plain- 
tiff, had been stated in the bill to be (what 
the answer avers him to be) a citizen of the 
state of Massachusetts, the suit would clear- 
ly not be maintainable; for though he sues 
in a representative capacity, yet he sues in 
his own right as a citizen. No suit can be 
maintained in the ch:cuit c6m*t npon the 
gi'ound, that the deceased was a citizen of 
another state, for the deceased is not a party 
to the suit. By his death he has lost aU pow- 
er to institute, or carry on a suit; and in no 
correct sense is he to be deemed a party or 
citizen of any state. This is the dear result 
of the decisions of the supreme com-t In 
Ghappedelaine v. Dechenaux, 4 Cranch [8 U. 
S.] 306, the plaintiffs sued as French subjects 
and aliens, in their respective chai-acters of 
admuiistrator and residuary legatee of one 
Ghappedelaine, deceased, who was a citizen 
of Georgia, and the defendant was a citizen 
of Georgia, and was sued as executor of 
Dumoussay, also a citizen of Georgia. The 
com*t held, that the jm-isdiction was main- 
tainable, notwithstanding both of the parties 
deceased, in whose right the conti-oversy was 
carried on, were citizens of the same state. 
The plain ground was, that the present con- 
troversy was between aliens and a citizen. 
Browne v. Strode, 5 Cranch [9 U. S.] 303, is 
not inconsistent with this decision; for there 
the real plaintiff was an alien, and alive; 
and the nominal plaintiffs only sued official- 
ly for his benefit The case of Sere v. Pitot, 
6 Cranch [10 U. S.] 332, tm-ned entirely upon 
a different question, and was brought within 
the proviso of the 11th section of the act of 
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17S9, c. 20, respecting assignments. How 
the case would have been, if it had clearly- 
appeared by the averments in the bill, that 
none but heirs and legatees had any interest 
in the suit, and were all aliens or citizens of 
another state, and the executor was merely 
a nominal party, I give no opinion. That is 
not the case before us. This is to all legal 
intents a suit between John Dodge and Thom- 
as H. Perkins, and the citizenship of these 
pai'ties decides the question of jm-isdiction. 
If that be defectively stated, the jurisdiction 
cannot be sustained. Under these circum- 
stances the present motion cannot be entei'- 
tained by the com't. But the parties may 
have leave to amend; the plaintiff to amend 
his bill, as he shall be advised, and the de- 
fendant to withdraw his answer, and, if nec- 
essary, to file a plea. Motion denied. 
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Case No. 3,956. 

DODGE T. VAN LEAR. 

[5 Craneh, C. 0. 278.] * 

Circuit Court, District of Columbia. March, 

1837. 

Statute of Frauds — Unsigned Memorandum 
Aided by Pauol/ Evidence and Letters — 
Sale— Delivery. 

1. A written memorandum made by the plain- 
tiff in his day-book, not signed by either of the 
parties, or by any person for either of them, 
and proved, by oral testimony only, to nave 
been made in tlie presence and with tlie consent 
of the defendant, and corroborated by the de- 
fendant's letters, not referring particularly to 
that memorandum, nor stating the terms and 
consideration of the contract, is sufficient to 
take the case out of the 17th section of the 
statute of frauds; and it is competent for tht. 
jury to connect tlie letters with the written en- 
try; and the same, taken together, constitute 
legal and valid evidence of a written contract, 
in conformity with the requisitions of the stat- 
ute of fraud*!. 

2. If a contract be absolute to deliver flour 
on or before a particular day, the vendor will 
not be excused by an obstruction of the naviga- 
tion of the canal. 

3. It is not material whether the defendant 
had, or had not the flour on hand at the time 
of tlie contract. 

Assumpsit, upon a contract to deliver 1000 
barrels of flour; half on the 5th, and the 
residue on the 15th of May, 1835. On the 
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30th of March, 1835, the defendant [Mat- 
thew S. Van Lear], being concerned with. 
others in a large flour-mill in or near Wil- 
liamsport, in Maryland, and having a large 
quantity of flour on hand, and being in the 
plaintiff's warehouse in Georgetown, agreed 
to sell to the plaintiff [Francis Dodge] lOOO 
barrels of flour, of the defendant's brand, at 
$4.75 per barrel, to be delivered in George- 
town, half on the 20th, and half on the 30th 
of April, 1835. The plaintiff, in the presence 
and with the assent of the defendant, made 
tlie following written entry in his day-book, 
as a memorandum of the agreement, under 
date of the 30th of March, 183,'): "Bought of 
Mr. Van Lear 1000 barrels his brand flour @. 
$4.75, to be delivered, half 20th April, and 
half by 30th; if not here then, I am to be ofT 
or not, as I please. % D. & Dodge." The- 
words and figures "% D. & Dodge" were not 
written until after the defendant had left the- 
warehouse. They were understood to mean 
that the firm of Davidson & Dodge, consist- 
ing of one John Davidson, and the plaintiff's- 
son, Francis Dodge, Junior, were to take up- 
on thoniKolves one half of the amount of the 
conti-act. It was afterwards agreed b&- 
tween the plaintiff and the defendant that 
the time of delivery of the flour should be 
extended to the 5th and 15th of May, 1835. 
Upon his return to Williamsport, the de- 
fendant wrote to the plaintiff on the 6th of 
April, 1835, saying that a breach in the canal 
would probably interrupt the navigation for 
a montli, and render it impracticable to fulfil 
the contract made with the plaintiff, and re- 
questing an extension of time for thirty days 
longer. He says, "If boats can be procured 
from above, a part of the fl.our, and perhaps 
the five hundred barrels, can be delivered in 
due time. But for fear that things may oc- 
cur to pi'event, over which I have no conti*ol, 
I want to know from you, by return maiU 
whether you will extend the time. I am 
anxious to live up to the contract, and have- 
the same offer that you made, and an ex- 
tended time. The canal navigation is so- 
precai'ious It is out of the question to make 
any calculation with certainty. My brother 
will be down as soon as the canal opens." 
To this the plaintiff replied, on the 7th of 
April, "Yours of 6th, is received. We must 
extend the time for the delivery of tlie con- 
tract flour, but hope it will yet be here with- 
in the time; say 20th and 30th April. Wo 
shall of course claim the first which comes 
from your mill, and until all can be deliv- 
ered; and if, in consequence of breaks in the 
canal, it be kept back until 5th and 15th 
May, we will not object; and if not here 
then we are to still take it or not as wo 
please. On receipt of this, please write and 
inform when you expect to get it here, &c., 
and when the four hundred and twenty will 
be down. We intend to stick to the con- 
tract, (altliough it don't promise any profit,) 
if it can be placed here before too long a 
time; and must be liberal when the canal 
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■will not permit its coming. Yours, Fra. 
Dodge. You ask for thirty days; I suppose 
you mean from the time you wrote." On 
the first of May, 1835, the plaintiff wrote 
to the defendant as follows: "As you have 
not been ahle to deliver the flour, (say now 
behind 1275 bbls.,) we must extend the time 
still further and until you can get it here. I 
sold my half of the last 1000, at 4.80, to a 
New York man, and he is anxious to have it 
delivered. We shall rely on its deliveiy, 
and in the shortest possible time. Yours, 
Pra. Dodge. Flour-^.90 to 5— sales." On 
the 7th of May, 1835. the defendant wrote 
to the plaintiff as follows: "Your two letters 
of 7th of April, and 1st of May, are before 
me; the former extending the time for the 
deb" very of the flour conti'acted to be deliv- 
ered on the 20th and 30th April to the 5th 
and 15th of May, as requested by me in my 
letter of the otli of April, and the latter still 
wishing to extend the time without any lim- 
it, or, according to your construction of the 
conti-act, as long as flour remains above the 
contract price. Xow, sir, my view of the 
contract is entirelj'' at variance with that 
construction. I made every exertion to de- 
liver you the 1000 bbls. of flour by the first 
conti-act on tlie 20th and 30th April; say 500 
bbls. on the 20th, and 500 bbls. on the 30th 
April. But finding it impossible, from cir- 
cumstances not within my control, to make 
good that conti-act, I asked, by letter of the 
5th of April, for an extension of time for 
thirty days, say 5th and 15th May; the same 
things having occurred, as before, to prevent 
its fulfilment I considered it null and void 
after that time. I never would, and I 
never did make a contract so entirely 
against myself; for if flour had fallen, you 
would not, of course, have given me one day 
after tlie specified time, say 5th and 15th 
May; and it would not have been in my 
power to have delivered; therefore accord- 
ing to your view of it it is a complete one- 
sided bargain, and such a one as an idiot 
would have made. You will perceive, by- 
reference to my letter, that I asked for and 
obtained, a certain number of days, say thir- 
ty. I therefore consider myself absolved 
from the first part of the contract, namely, 
the 500 bbls^ to be delivered on the 5th of 
iiay. And still consider myself bound to 
deliver the other 500 bbls. by the 15th, if 
practicable to do so. Yours, M. S. Van 
Lear." To this, the plaintiff replied on the 
nth of May, as follows: "Yours of the 7th 
is received, and I am really astonished at 
your not being willing to deliver the 1000 
bbls. of flour as contracted for. I have 
been very particular throughout, and in mine 
of the 7tli, in which I gave you the extension 
asked for, I then restated the original bar- 
gain, that if not delivered at the time, say 
Cth and 15th May, I was to take or not as 1 
pleased; and although there was no obli- 
gation, on my part, to say any more, yet I 
thought best to say on the 1st inst that we 
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would still take it, and gave the unlimited 
time thus stated, in doing of which I, of 
course, would risk a fall of price. Now, 
sir, I hope, upon reflection, that you will not 
think of refusing to comply with this con- 
tract; it will be altogether what I could not 
have expected from you. I am sure no one 
would say that you are not bound to deliver, 
and I must insist on its being done. It is no 
longer my interest to any amount, as I sold 
the contract foj* five per cent, profit; and 
assured the purchaser that there was no 
doubt of its being complied with on yom- 
part; this refusal I could not have believed 
possible; don't omit to deliver it I bought 
it at first more to accommodate you than 
from any profife I expected. Yours, Fra. 
Dodge." 

Upon the trial, the plaintiff's counsel of- 
fered to examine Francis Dodge, Jr., one 
of the firm of Davidson and Dodge, as a wit- 
ness, and produced an instrument in writ- 
ing dated the 16th of May, 1835, signed by' 
Davidson and Dodge on one part, and Fran- 
cis Dodge, (the plaintiff,) of the other part, 
rescinding the agreement, by which they 
were to take one half of the contract. The 
defendant objected that the witness ap- 
peared, by the memorandum, to be interest- 
ed; but THE COURT oveiTuled tlie objec- 
tion, and he was sworn and examined. 

Upon this evidence the defendant prayed 
the court to instruct the jury that the plain- 
tiff could not recover, because no part of 
the flour was delivered at the time of the 
bargain; no earnest money paid, and no note 
or memorandum, in writing, of the bargain 
made and signed by the parties or their 
agents, as required by the 17th section of 
the statute of frauds and perjuries. 

But THE COURT (CRANCH, Chief Judge, 
contra) refused to give the instruction; and 
at the prayer of the plaintiff's counsel, Mr. 
Marbury, instructed tlie jury, "that if they 
believe, from the evidence, that on the 30th 
of March, 1835, the defendant contracted 
with the plaintiff to sell to him one thousand 
barrels of flour at $4.75 per barrel, to be de- 
livered, half on the 20th and the residue 
on the 30th of April thereafter, and that 
the plaintiff, in the presence of the defend- 
ant, and with the intent to reduce the terms 
of the said contract to writing, made an en- 
try in his book, in the words following," (as 
before stated) "and read the same to the 
said defendant, who assented to the cor- 
rectness of the said entrj'-; and that the said 
defendant afterwards addressed letters to 
the plaintiff, signed by him, referring to the 
said contract;" (see the letters of tlie de- 
fendant to the plaintiff, of the 6tli of April 
and 7th of May, 1835, as above recited,) 
"it is competent for the jury to connect the 
said letters with the written entry; and the 
same, taken together, constitute legal and 
valid evidence of a written contract in 
conformity with the requisitions of the stat- 
ute of frauds." 
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CRAXCH, Chief Judge, stated his opinion 
to be that the case ^vas within the statute of 
frauds and perjuries. The plaintiff's mena- 
orauduin in his boolv is not signed by any 
one, and tlie defendant's assent to it is only 
proved by oral testimony; so that, with- 
out the letters, the case is clearly within the 
statute. The letters do not contain the 
whole conti'act, nor do they i"efer to the writ- 
ten memorandum in the plaintiff's book; 
with which the letters cannot be connected 
without parol testimony. 2 Kent, Comm. 
511. 

THE COXJRT furtlier instructed the jury, 
at the prayer of the plaintifiE's counsel, "that 
if they believed, from the evidence, that the 
defendant, residing and carrying on the busi- 
ness of a miller, at Williamsport, in the state 
of Maryland, contracted, on the 30th of 
March, 1S35, to sell to the plaintiff one thou- 
sai-d barrels of flour, at $4.75 per barrel, and 
to deliver the same at Georgetown, on the 
* 20th and 30th April next thereafter; and 
tliat afterwards, at the request of the de- 
fendant, and in consequence of a breach or 
breaches in tlie canal, the plaintiff agreed to 
<'xlond tlie time for the delivery of the said 
flour, to the 5th and 15th day of May next 
thereafter, and that the defendant neglected 
and refused to deliver the said flour at the 
tsaid last-mentioned tinies, then the plaintifl: 
is entitled to recover in this action, although 
the jury should believe that the navigation 
of the said canal was nmch obstructed dur- 
ing the spring of the year 1835, and the de- 
fendant was put to inconvenience and diffi- 
<:ulty in executing his said contract by rea- 
son thereof." 

CllAXC'ir, Chief Judge, observed that, as 
the coiu't had overruled his opinion that the 
ovidenee was not sufficient to take the case 
out of the slatute of frauds, he concurred in 
the pr<'Sent instruction. 

The defendant's counsel, Mr. R. J. Brent, 
then prayed the court to instruct the jury, 
•'tliat if they believe, from the evidence, that 
the whole of the one tliousand barrels of 
flour, or any part thereof, was (Qu.? not) 
on" hand at the time of entering into the 
alleged conti-act, then the entire contract is 
void, and the plaintiff is not entitled to re- 
cover." Which instruction THE COURT 
refused to give. AVhereupon the defend- 
ant's counsel further prayed the court to 
instruct the jury, "that if they believe tliaf 
Davidson and Dodge were parties in the 
original, or any substituted, contract, then 
the plaintiff is not entitled to recover." 
Which instruction THE COURT also re- 
fused to give. 

The defendant's counsel then moved the 
c(mrt to instruct the jiu-y, that there is no 
evidence of a contract to deliver five hun- 
dred barrels of flour on tiie -^th. and five 
hundred on the 15th of May, as charged in 
the declaration. Which instruction THE 
COURT (THRUSTON, Circuit Judge, con- 
tra) also refused to give. CRANCH, Ckief 



[ Judge, concurred in this refusal; his opin- 
! ion in respect to the statute of frauds hav- 
j ing been overruled by THE COURT, as 
aforesaid. 

To these refusals of the court to instruct 
the juiT, as prayed by the defendant's coun- 
sel, and to the Instructions given at the 
prayer of the plaintiff's counsel, the defend- 
ant took a bill of exceptions. The jury 
found a verdict, in favor of the plaintiff, 
$081.25. The defendant took a bill of ex- 
ceptions, and, it is understood, applied to 
one of the justices of the supreme court for 
a writ of error, {which he could not have, as 
a matter of right, because the verdict was 
for less that $1,000,) but the justice refused 
to award it 



DODGE (T^'OOLSEY v.). See Case No. 18.- 
032. 

DODGE & S. MANT'F'G CO. (KIRBX v.). 
See Case No. 7,8:58. 

DODGE & S. MAXUF'G CO. (MARSH v.). 
See Case No. 9,115. 

DODGE COUNTY (CHANDLER v.). See 
Case No. 2,.502. 

DODGE HEAUY. The (CLARKE v.). See 
Case No. 2,849. 



Case No. 3,967. 

In re DOE. 

[2 N, B. R. 308 (Quarto, 100);^ 1 Chi. Leg. 
News, 123.] 

District Court, S. D. New York. Dec. 22, 1868. 

BANKnapTCT — Election op Assignee — Sowcita- 
Tjox OF Votes by Sthanger. 

The court will not sanction the practice of so- 
liciting the votes of creditors by one seeking 
thereby to be chosen assignee, especially when 
such person is a stranger -to the creditors, and 
makes it a regidar business to seek out creditor.s 
and persuade them to prove their debts and 
vote for him as assignee. 

[Cited in Re Mallory, Case No. 8,990; Re 
Wetmore, Id. 17,406.] 

ptn bankruptcy. In the matter of John 
Doe.] 

BLATCHFORD, Distinct Judge. In this 
case the register, in transmitting to the court 
the result of the first meeting of creditors, 
certifies to tlie com*t tliat at such meeting one 
creditor who had proved his debt appeared; 
that only one debt was proved; that the 
register enquired of such creditor if he de- 
sired to elect an assignee; that such creditor 

replied that he Avould elect Mr. , who 

was present; that as Mr. had been 

elected in six out of the last ten cases before 
the register, the register thought it right to 
make enquiries of the creditor concerning the 
choice, and elicited from him the statement 
that Mr. Avas a stranger to him, and 



' [Reprinted from 2 N. B. R. 308 (Quart(j, 
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called at bis place of business on the day 
precedinfr, witli one of the notices to cred- 
itors, •n'hicix was the first he had lieard of the 
meeting, and called his attention to the no- 
tice, and solicited of him that he would prove 

Ills deht and elect Mr. as the assignee 

of the bankrupt, and, after consultation, it 
was agi'oed that he should attend the meet- 
ing of creditors, and swear to his claim and 

vote for ;Mr. as assignee; and that 

this statement was made in the presence of 

ilr, , who remarked that if he had not 

so called upon tlie ci'editor, the creditor 
would never have known of the meeting. 
The register remarks that he saw nothing 
in the conduct of Mi*. R in any way dis- 
ingenuous, but that, on the other hand, Sir, 

R was miderstood by the register to 

claim that it was not improper thus to secm-e 
himself to be elected. The registei* states 
that he certifies the case to the coiu't, that it 
may be fully advised of the facts of the case 
in passing upon the question of the approval 
■or disapproval of the assignee so elected, only 
suggesting the enquiry whether it would be! 
u wholesome proceeding if adopted and ap-' 
proved by this com*t. 

In addition to the facts stated in the cer- 
tificate above-mentioned, I have been ad- 
dressed by Mr. himself, who states that 

he proposes to make a regiilar business of 
seeking out creditors of banknipts, and solic- 
iting tliem to prove their debts and vote 
for him as assignee, with a view to such 
pecuniary emolument as may legitimately be- 
long to the position. He is very frank on 
the subject, and states that he had no idea 
there was anj-thing improper in what he had 
done, or proposed doing, and if the com-t 
thought there was, he would at once desist 
I have before me now, unapproved as yet, the 

election of the same Mr. in another 

ease, at an earlier date, before the same reg- 
ister, as assignee. I have also before me, 
xmapproved as yet, his election in tliree 
■other cases, before three other and ditferent 
registers, as assignee. So far as appears 
from these cases hio election was made in 
each of them by a single creditor. 

To Imowingly sanction election of an as-- 
signee made under circumstances such as 
those above stated, would be to open the door 
to abuses whose character can be well con- 
jectured. A free election proceeding from 
the real choice of the creditors is one thing. 
An election persuaded by the' importunitj'- of 
the proposed assignee exercised iipon indif- 
ferent creditors, is another thing. The elec- 
tions are disapproved in all of the cases 
ab o ve-mentioned. 



DOE ex <lem, STURGESS v. BANK OP 
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Case "No, 8,958. 

DOE V. JOHNSTON et al. 

[2 McLean, 323.]^ 

Circuit Court, D. Ohio.= Dec. Term, 1840. 

Ejectmbxt— Stay op Execution Pexdixg Equi- 
ty RiiT IS State Couiit— Ixjunctiox— Seuvick 

of St'BPOEX.V — LaXDLOUD AXD TEXANT — KOTICK 

to Quit. 

1. This court will not stay proceedings on a 
judgment in ejectment, until the equity between 
the parties, of which they have jurisdiction, 
shall be investijjated in a state court. But such 
proceedings will be stayed, where this court 
have not jurisdiction of the equity. 

2. It is sufficient service of the subpoena, on 
an injunction bill, to serve it on the attorney of 
the plaintiff in the ejectment. 

[Cited in Cortes Co. v. Thannhaiiser, 9 Fed. 
228.] 

3. A notice to quit, by the English rule, is 
necessary only where the relation of landlord 
and tenant subsists. 

[Ejectment] 

Mr. Curtis, for lessor of plaintiff. 
Mr. Goddard, for defendants. 

OPINION OF THE COURT. Judgment 
having been entered, a motion was made by 
defendants' coimsel, that further proceedings 
be suspended until a suit in equity, pending 
between the plaintiffs and defendants in the 
state court, which involves the title to the 
premises recovered in this suit, shall be de- 
cided. This motion was opposed by the plain- 
tiff's counsel. It is the practice of this court 
to stay the wi'it of possession on a judgment 
in ejectment, where the defendant has an 
equitable right, which this court can not in- 
vestigate for want of jurisdiction, imtil the 
same shall be heard and decided in the state 
court And, if a conveyance of the legal 
title shall be decreed to the defendant, this 
com't will give effect to the decree, by a final 
order to enjoin the writ of possession. In 
this mode of procedm'e, great inconvenience, 
expense and delay, arising fi'om the limited 
jm'isdiction of this court, are avoided. But 
in this case, the court have jurisdiction of the 
matter in equity, as it arises between the 
parties to the present judgment And, under 
such cyrcumstances, to suspend the habere 
facias possessionem, until the defendants 
shall have spent their equity in a state court 
would not only virtually supersede the jm'is- 
diction of this court, but it would deprive the 
plaintiff of a right given to him by law. to be 
heard before this tribunal. Although the 
bill has been filed in the state court yet the 
suit can not be said to be pending in that 
com't, as tlie process has not been served, nor 
can notice be given, except by publication 
under the statute. But if tlie process had 
been served, this coiui:, having jmlsdictiou 
of the equity, would not suspend the judg- 
ment on account of the proceedings in the 
state com-t 

^ [Reported by Hon. John IMcLean, Cireuir 
Justice.] 
- [District not given.] 
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An injunction bill is not considered an or- 
iginal bill, and a service of the subpoena on 
the counsel of the plaintiff in the ejectment, 
■will be a sufficient notice. 

A question was made, whether the lessor 
of the plaintiff was entitled to a judgment, 
no notice to quit having been given by him 
to the defendants. But the court held that 
notice, by the English rule, was necessary 
only in cases where the relation of landlord 
and tenant subsists, and that such relation 
does not subsist in this case. 

The defendants claim as the assignees of a 
conti'act of pm'chase, and there was no agree- 
ment that their assignor should enter into the 
possession. In the case of Spencer y. Slarc- 
kel, 2 Ohio, 263, the coiu-t held tlaat the Eng- 
lish rule, as to notice, is not adopted by the 
law of Ohio. 
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DOB V. WELCH. 
[See Case No. 11,456.] 
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Case ISTo. 3,960. 

DOGGETT v. EMERSON et al. 

[3 Story, 700.] ^ 

Circuit Court, D. Maine. May Term, 1845. 

Equity— Rescission of Sale — Fkaud akd Mis-- 
TAKK— Laches— Presumption op Agen'OY— Rati- 

FICATIOX. 

1. Where a purchaser buys on faith of a false 
, representation by the seller, touching tlie es 

J sence of the contract, the sale will be set aside 
in equity, whether the misrepresentation were 
the result of fraud or of mistake. 
[Cited in Smith v. Countryman, 30 N. Y. 670.] 

2. A seller is bound to act with the utmost 
J good faith, and if he mislead the purchaser by 

a false or mistaken statement as to any one 
essential circumstance, the sale is voidable. 
[Cited in Barnes v. Union Pac. Ry. Co., 4 C . 
C. A. 199, 54 Fed. 90.] 

3. "Where a sale of certain timber lands was ■ 
made in 1835, and the present bill was brought 
in 1841 to set it aside, for mistake and fraud, 
and it appeared, that false statements had been 
made by the seller, going to the essence of the 
bargain, on wnich the buyer had relied, and that 
knowledge of the fraud had not before come 
to the knowledge of the plaintiff,— it was held, 
that the lapse of time was not, under the cir- 
cumstances, a bar to the suit. 

[Cited in Webb v. Powers, Case No. 17,323i*, 
Veazie v. Williams, 8 How. (49 U. S.) loSf 
Marsh v. Whitmore, Case No. 9,122.] 

4. Where a paper was executed by A, as 
agent of the defendant, to D, giving D the re- 
fusal of certain timber lauds, for a certain time, 
at a certain price, and D subsequently sold the 
land to the plaintiff, and the deed of conveyance 
to the plaintiff was made by A directly, and not 
through D, and the plaintiff brought an action 
against A, and his principals, to set aside the 
sale on account of fraudulent misrepresenta- 

^ [Reported by William W. Story, Esq.] 



tions by D,— it was 7ield, that tlie circumstances 
created a legal presumption, that D was acting 
as agent of A and his principals, and that, as 
A, by his conduct, subsequently ratified the sale, 
he and his principals were responsible for all 
D's misrepresentations made at the sale, wheth- 
er D exceeded his authority or not, inasmn<'h as 
they could, not ratify a poi-tion of the transac- 
tion and reject the rest. 
[Cited in Foster v. Swasey, Case No. 4,984; 
Mason v. Crosby, Id. 9,234; Smith v. Bab- 
cock, Id. 13,009.] 

5. Where a sale made by an agent is ratified 

by his principals, the agent's representations, 

made at the time of the sale, bind his principals. 

[Cited in Hough v. Richardson, Case No. 6,- 

722; Mason v. Crosby, Id. 9,234; Veazie 

V. Williams, 8 How. (49 U. S.) 157.] 

[This was a bill in equity by John Doggefct 
against William Emerson and others.] 
The bill, in substance, stated as follows: 
"That on or about the twenty-first day of 
February, in the year 1835, William Emer- 
son. Aiuos 'M. Roberts, Isaac Farrar, Joseph 
W. Mason, and Nicholas G. Norcross, all of 
Bangor, in the state of Maine, merchants, de- 
fendants hereinafter named, purchased of 
the state of Maine, a townsiiip of land, 
numbered three in the thirteenth range of 
townships west from the east line of the 
state, containing, exclusive of land covered 
by water and the public lots reserved by the 
^tate, nineteen thousand eight hundred and 
twenty-five acres; that the said purchasers 
agreed to pay therefor, to the said state, 
sixty-four thousand four hundred and thirty- 
one dollars and twenty-four cents, it being 
three dollars and twenty-five cents per acre; 
^one third partof which theypaidin money at 
the time of the purchase, and for the remain- 
der they gave their joint notes, which remain 
unpaid up to the time of filing this bill of 
complaint; that the said purchasei*s did not 
take a deed of conveyance of the snid land, 
but made an agreement with the land agent 
of the said state, through whom the said 
purchase was made, whereby the said agent 
bound himself to convey the said land ta 
the said purchasers or their assigns, when 
requested so to do. That the said Roberts, 
Farrar, Norcross, and Mason, agreed with the 
said Emerson, at the time of the said pur- 
chase, or shortly thereafter, that he, tlie said 
Emerson, should act as the agent of the 
company in soiling the said land, and parts 
and portions thereof, which the said Emerson 
agreed to do. That a short time after the 
said purchase, as the plaintiff believes, some 
time in the month of May, in the year 1833, 
but the exact time the plaintiff does not 
know, the said Emerson, as well for himself 
as on account of his said associates, gave to 
one John Williams, then of tlie state of New 
Hampshire, but now of the state of New 
York, a certain bond, or obligation or power 
of attorney, wherein and whereby the said 
Emerson bound himself and his associates to 
procure a conveyance of the said land to be 
made to the said Williams or his assigns, on 
being paid therefor the sum of six dollars 
and fifty cents per acre; the sole object of 
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which said obligation was to enable the said 
Williams to make sale of the said land on 
account of the said Emerson and his said as- 
sociates; that the said Emerson, as agent, 
as aforesaid, both before and at the time 
of executing the said instrument, stated to 
the said Williams, that the said township con- 
tained twenty-two thousand and forty acres, 
besides the public lots reserved by the state, 
and gave the said Williams distinctly to un- 
derstand, that he, the said Emei-son, and his 
«aid associates actually paid the said state 
for twenty-two thousand and forty acres, 
whereas, in truth and in fact, the said state, 
in selling to the said Emerson and his said 
associates, deducted from the whole quantity 
of land in the said town, two thousand two 
himdred and fifteen aa-es, so much thereof 
being covered with water, and having no 
timber thereon; and the said Emerson and his 
said associates paid the said state in money 
and notes as aforesaid, for nineteen thousand 
eight hundred and twenty-five acres only as 
aforesaid. And the said Emerson as agent, 
as aforesaid, at the time of executing the 
said obligation to the said Williams, deliv- 
■ered to the said WiUiams, for the purpose 
of enabling him to sell the said land, cer- 
tain certificates or statements made by per- 
sons who had explored and examined the 
said township, with the view of ascertaining 
the quantity of timber thereon, which certi- 
ficates represented and set forth that the said 
township was one of the best timbered tracts 
in the state of Maine, and that the quantity 
of good, sound merchantable pine timber 
thereon would average eight thousand feet to 
the acre, throughout the township; making 
the whole quantity of sound merchantable 
pine timber on the said township one hundred 
and seventy-six millions three hundred and 
twenty thousand feet And the plaintiff 
further showeth, that on or about the eighth 
day of June, in the year 1835, the said John 
Williams, as the agent of the said Emerson, 
Roberts, Parrar, Norcross and Mason, as 
aforesaid, applied to the plaintiff, and pro- 
posed to sell to him a portion of the said 
township, and represented and stated to the 
plaintiff, that the said township contained 
twenty-two thousand and forty acres; that 
it was the best timbered township in the state 
of Maine, and that it contained eight thou- 
sand feet of good, soimd merchantable pine 
timber to the acre; the whole quantity of 
good timber, as aforesaid, on the township, 
exceeding one hundred and seventy-five mil- 
lions feet. And in confirmation of his said 
statements, the said Williams exhibited to the 
plaintiff the said certificates, received of the 
said Emerson as aforesaid, and certain other 
certificates of a Uke character, all of which 
represented and affirmed that the said town- 
ship would not produce less than eight thou- 
sand feet of good pine timber to the acre as 
aforesaid. And the said Williams, on the 
said eighth day of June, when ti-eating with 
the plaintiff as aforesaid, stated tiiat he had 



on that day made sale of four-tenths of the 
said township to some gentlemen in Porta- 
mouth, at the rate of six dollars and fifty 
cents per acre; that the said obligation from 
the said Emei*son would expire by limitation 
on that day; and if the plaintiff desired to 
purchase any part of the said land, the bar- 
gain must be immediately completed; that 
the said land could be had for six dollai's 
and fifty cents per acre, and no less; and 
that the whole purchase-money would be paid 
to the said Emerson. And the plaintiff fur- 
ther says, that this treaty with the said Wil- 
liams was had at Stillwater, near Bangor, in 
the state of Maine, at a great distance from 
the said township, and under circumstances 
rendering it impracticable for the plaintiff to 
go upon and explore the said land,— all of 
which was known to the said Williams. 

"And the plaintiff further showeth, that 
confiding in the statements of the said Wil- 
liams, and in the evidence he exliibited, in 
regard to. the quantity and quality of the 
timber on tiie said land, and in regard to 
the quantity of land in the said township, 
owned by the said Emerson and others, and 
believing the statements to be true, the plain- 
tiff concluded to purchase one-eighth part of 
the said township, at the price named by the 
said Williams, and accordingly the said Wil- 
liams, on the said eighth day of June, in- 
formed the said Emerson, Roberts, Farrar, 
Norcross, and Mason, of his said treaty and 
negotiation with the plaintiff, and that the 
plaintiff had concluded to pm'chase and give 
his notes for one-eighth of the said town- 
ship, at six dollars and fifty cents per acre, 
estimating the township at twenty-two thou- 
sand and forty acres, exclusive of the re- 
served lots. And the said Emerson. Roberts, 
Farrar, J^'orcross, and Mason, on the said 
eighth day of June, upon being so informed, 
approved of the acts and doings of the said 
Williams in the premises, and on the same 
day obtained from the land agent of the state 
of Maine, at his office in Bangor, a deed of 
conveyance to the plaintiff, of the said eighth 
part of the said township, in common and 
undivided, and delivered the same to the 
said Williams, to be delivered to the plaintiff, 
and the said ^^'iliiams did, on the same day, 
deliver the said deed to the plaintiff, where- 
upon the plaintiff, on receiving the said deed, 
executed and delivered to the said Williams, 
his several notes ana drafts, to the amount 
of seventeen thousand nine hundred and 
seventy dollars and sixteen cents, all payable 
to the said Emerson, and all on interest 
And the plaintiff fm*ther showeth, that the 
said Emerson, Roberts, Farrar, Norcross, 
and Mason, conti'iving how to wrong and in- 
jm*e the plaintiff in the premises, fraudulent- 
ly concealed from the plaintiff the actual 
quantity of land purchased by the said Emer- 
son and others of the said state; and fraudu- 
lentiy concealing from the plaintiff, that the 
said state, in selling to the said Emerson and 
his associates, had deducted from the whole 
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quantity of laud in the said township, two 
thousand two hundred and fifteen acres, 
on account of a portion of the said town- 
ship being covered with water and having 
no timber thereon, and representing that 
they purchased twenty-two thousand and 
forty acres, received from the plaintiff, as 
aforesaid, on the said eighth day of June, his 
notes for one eighth pai't of twenty-two thou- 
sand and forty acres, at six dollars and fifty 
cents per acre. And the plaintiff fui'ther 
says, that all the notes and drafts so given 
by him to the said Emerson, have been paid 
by the plaintiff, in full, both principal and 
interest. And he fiurther showeth, that he 
became the pm-chaser of the said land, solely 
for the timber represented to be thereon, and 
that the said land, without timber, is worth 
to the plaintiff little or nothing; all of which 
was well known to the said Williams and 
Emerson, Farrar, Roberts, Nora'oss and Sla- 
son. And the plaintiff fm-ther states, that 
some time after the said pm'chase by him, as 
aforesaid, and after paying his drafts and 
notes, given to the said Emerson as afore- 
said, to wit, in the month of July, in the year 
1841, the plaintiff discovered, for the first 
time, that the said ti'act of land did not con- 
tain the quantity of merchantable timber 
represented by the said Williams to be tiiere- 
ou, nor the quantity of good merchantable 
timber represented by the said explorers, as 
aforesaid, but that on the contrary, on a 
tliorough examination of the said township 
since made, it has been ascertained that 
there is but little or no sound merchantable 
tunbor on the said tract, and the said laud is 
almost worthless, and the said parties acted 
in the sale and purchase of the said eighth 
part of the said township, under a mutual 
mistake in regard to the quantity and quality 
of timber on the said land; or else, that the' 
said Williams, 3Jmerson. Roberts, Farrar, 
Norci'oss, and Mason, fraudulently deceived 
the plaintiff in the premises, and wilfully 
misrepresented to him the quality and quan- 
tity of the timber thereon. And the f)laiu- 
tiff fm-ther showed, that the said Williams, 
Emerson, Farrar, Rooerts, Norcross, and Ma- 
son, fraudulently deceived the plaintiff in 
regard to the quantity of the land in the said 
township, bargained for by the said Emer- 
son, and others, as aforesaid, inasmuch as 
by their fraudulent acts as aforesaid, they 
induced the plaintiff to purchase and pay for 
more timber land than the said township 
actually contained, o'* than was purchased 
by the said Emerson and his said associates, 
which fraud was first discovered by the plain- 
tiff in the month of Jaly, 1841. 

"And the plaintiff, in view of all the facts 
hereinbefore set foi-th, being advised that 
the said purchase of the said eighth of the 
said township made by him ought not to 
remain, but that the same should be rescind- 
ed, has often requested the said Emerson, 
Roberts, Farrar, Norcross, and Mason to re- 
scind the same, and pay back to the plaintiff 



all the money so as aforesaid paid by him, 
and to restore the plaintiff entirely, and be 
restored, to the original position of the re- 
spective parties; and in particular that they 
would refund to the plaintiff the amount 
paid by the plaintiff for that portion of his 
said eighth part of tlie said land which is 
covered by water, and which the said Em- 
erson and his said associates fraudulently ob- 
tained pay for as aforesaid. And the plain- 
tiff well hoped that the said Emerson, Rob- 
erts, Farrar, Norcross, and Mason would 
have complied with such the plaintiff's rea- 
sonable request as in justice and equity they 
ought to have done: but now so it is, they 
refuse so to do, and, in concert with each 
other, they pretend, that there was no mis- 
take between the parties in the bargain and 
pm*chase hereinbefore set forth, in regard to 
the quantity or quality of timber on the 
said land, and that no fraud was practised 
on the plaintiff either in regard to the quan- 
tity or qualit)- of the timber on the said 
land, or in regard to the quantity of the 
said land, the contrary of which the plain- 
tiff expressly charges to be true, and as evi- 
dence of the facts hereinbefore set forth he 
further states, that, on the 31st day of 
aiarch, in the year 1841, the legislature of 
the state of Maine passed certain resolutions 
appointing certain persons therein named 
commissioners for the purpose of examining 
the equitable claims of any person or per- 
sons praying to be relieved from the pay- 
ment of any moneys due to the said state for 
the purchase of lands sold after the first 
day of January, in the year 1834, and em- 
powering such commissioners on a full ex- 
amination of such cases to make a written 
report to the land agent, directing him to 
adjust and settle such claims in such way 
and manner and upon such terms, as to 
them should seem just and equitable; the 
resolutions requiring each applicant to make 
out and file with the land agent a statement 
of his case. The particulars of which reso- 
lutions will more fully appear by reference 
thereto. That on the 29th day of April, 1841, 
the said Emerson under the said resolutions 
filed in the land office of the state of Maine 
his petition, as follows: 

" 'To tlie Honorable Board of Commission- 
ers, Appointed by the Resolves of March 
olst, 1841, to Settle Claims betn'een Certain 
Individuals and the State: The memorial of 
William Emerson, of Bangor, in the county 
of Penobscot, Esquire, respectfully showeth: 
That on the twenty-first day of February, 
A. T>. 183j, yom* memorialist, together with 
Amos M. Roberts, Isaac Farrar, Joseph W. 
Mason, and Nicholas G. Norcross, by the- 
style and name of Norcross and Mason, all 
of said Bangor, merchants, purchased of the- 
state, township No. 3, range 13, of townships 
west from the east line of the state, con- 
taining nineteen thousand eight hundred and 
twenty-five aci'es, at three dollars and twen- 
ty-five cents per acre. That they paid in 
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cash at the time of tlie purcUase twenty-oue 
thousand four hundred and seventy-seven 
dollars and eight cents, and save their notes 
for the balance, being two-thirds the amount 
of the purchase, on which the sum of four 
thousand two hundred and thirty-nine dol- 
lars and thirty-nine cents has since been 
paid, making a sura total of twenty-five 
thousand seven hundred and sixteen dollars 
and forty-seven cents received by the state 
on account of said town. The purchase was 
made without the purchasers having seen 
said town and without any other knowl- 
edge of its quality than the representations 
of the state's agent, who assured the pur- 
chasers that by the report of Joseph L. Kel- 
sey, made by the direction of Hon. Daniel 
Rose, land agent, in 1S31, the town contained 
eighteen million feet of merchantable pine 
timber of the fii-st quality, that he had no 
doubt the estimates would rather overrun 
than fall short, as the state's surveyors 
were .expected to be very cautious in their 
estimates. Relying on these statements and 
at the same time informing the agent that 
they had no knowledge of the town other 
than his representations, they made the pur- 
chase. There has been no timber cut and 
the town remains in the same condition as 
when purchased. The state has sold the best 
timber lands in this section the last two 
years at prices vaiying from one dollar to 
one dollar and twenty-five cents per acre; 
and picked lots in No, 4, in the 13th range, 
a town lying directiy north of No. 3, and 
said selected lots being greatly superior to 
No. 3, were sold by the agent in 1S39, at 
one dollar and twenty-five cents per aqre, 
Upon examining the town for tiie purpose 
of operating, they found the timber so de- 
fective as to be nearly worthless. Large 
groves of pine which had a fair appearance, 
and would be likely to deceive a person not 
well acquainted with lumbering, were found 
upon inspection to be so rotten as to be unfit 
to cut, and after a thorough examination 
they could not find a chance to put in more 
than one team for a winter's logging upon 
merchantable timber. Instead of eighteen 
million the town does not contain three mil- 
lion, probably not one million of merchanta- 
ble lumber of the first quality. Your memo- 
rialist would further represent, that the town 
was purchased exclusively for timber, and 
that the soil at such a distance from settle- 
ments and roads is comparatively worthless. 
This town was estimated by Milford P. Nor- 
ton, Esq., land agent, in 1830, to be worth 
twenty-five cents per acre. This communica- 
tion was made to the governor and council 
and filed away in the vaults attached to the 
secretary's ofiice, and its existence was un- 
Icnown at the land ofiice until the present 
year. This price probably beai-s as large a 
ratio to the actual amount of .timber of the 
first quality as three dollars and twenty- 
five cents does to the amount certified to by 
:Mv. Kelsey, then in the employ of the stat<^. 
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and your memorialist would be equitably 
entitled upon this principle to have a large 
portion of the payment ah-eady made to the 
state refunded. But he has no expectation, 
nor does he ask the state to pay back any 
part of the money already received. The 
state, however, still holds the notes of your 
memorialist to a large amount, given for 
said town in exchange for the orignal notes, 
an<3. secured by mortgage; he having assumed 
the whole debt to the state, and said Roberts, 
Farrar, and Norcross and Mason having re- 
leased to him all claims against the state for 
deduction or otherwise, in consideration of 
said ti'ansaction. Your .memorialist, there- 
fore, as the representative of the original 
purchasers, believing himself entitled upon 
every principle of equity, justice, and ex- 
pediency, to have the notes, held by the state 
against him for said town, cancelled, and his 
mortgages to the state on account of the 
said notes discharged, makes this request of 
yom- honorable body, and files this brief state- 
ment of his case, agreeably to the provisions 
of the "Resolves for the appointment of a 
board of commissioners to settle claims be- 
tween certain individuals and the state," ap- 
proved March thii-ty-first, 1841, and a resolve 
additional to said resolve. TVilliam Emer- 
son.' 

"And the said commissioners afterwards, on 
the twentieth day of July, 1841, made their 
report touching the said matters, as follows: 
'To Elijah L. Hamilton, Esq., Land Agent 
of the State of Maine: The undersigned com- 
missioners appointed by certain resolves of 
the legislature of the state of Maine, approved 
tiie tMi'ty-first day of Sfarch, A. D. 1841, 
and the sixteenth day of April, 1841, "to set- 
tie the claims between certain individuals and 
the state," having given notice, as in and by 
said resolves is required, and in pui-suance 
thereof having assembled at the com-t house 
in the city of Bangor, on the twelfth day of 
July, A. D. 1841, and continued in session 
by adjom-nraent, fe-om day to day, to the time 
of signing these presents: On the memorial 
of Wilhtim Emei-son, duly filed in the land 
office of said state, after having heard the 
evidence on the part of the memoriaUstandthe 
arguments of his counsel, and of the attorney 
general thereon; we find that the said Emer- 
son, together with Amos M. Roberts, Isaac 
Farrar, and Messrs. Norcross and Mason, on 
the twenty-first of February, 1835, contracted 
with the then land agent of the state, for the 
pm-chase of township No. 3, in range 13, 
agreeing to pay therefor sixty-four thousand 
four hundred thirty-one dollars and twenty- 
four cents, one third of which, viz., twenty- 
one tiiousand four hundred seventy-seven 
dollars and eight cents, was at that time 
paid by the contractors in equal quarters, 
and the residue secured by their joint notes. 
That Norcross and Mason were to be interest- 
ed in one quarter, and the others in a quarter 
each. No deed was at that time taken, and 
Emerson was employed by, his associates, to 
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make sale of thoii- rights, to wit, of their 
three quarters, which he effected thi-ough 
the instruinentality of John Williams, at ihe 
rate of about thirty thousand dollars for 
each quarter. And thereupon procured con- 
vej-ances to be made by the then land agent 
for the state, viz., to John Doggett, of five 
fortieth parts, to Gyrus Goss, of four fortieth 
parts, to John Williams, of five fortieth parts, 
and to Bartlet and others of sixteen fortieth 
parts, making three fourths of the said town- 
ship, the said Emerson retaining his right 
to the said .other quarter part which was hot 
conveyed to him till some time in 1837. iTar- 
rar and Hoberts received of Emerson their 
shares of what was realized for the three 
fourths of the township, sold as aforesaid. 
But the said Norcross and Mason received 
the amount due for tlieir share in the said 
Emerson's securities, and then or subse- 
quently, paid the said Emerson the amount 
of the money due to the state from them for 
their part of the land which Emerson there- 
upon assumed to pay. We find that subse- 
quently and before the negotiation hereafter 
stated, the said Emerson had received of the 
said Roberts, the full amount of his propor- 
tion of the notes due to the state, viz., eleven 
thousand two hundred thirty-eight dollars 
and twenty-nine cents, with such interest as 
was due thereon at the time of receiving the 
same, and also of said Farrar what was due 
to the state from him towai-ds his share of 
the said notes, viz., seven thousand one 
hundred dollars, he having paid to the state 
towards the same, all but that sum. We find 
that in 1S37, Emerson, then being under 
obligation to pay the whole amount due on 
the said notes, gave his individual security 
therefor, securing the same by mortgage, 
and received in exchange therefor, the joint 
notes of the original conti-actors. We fur- 
ther find that the said township, at the 
time of the said contract and sale, did not 
conttiin pine timber of a sound and valti- 
ble quality to the amount of more than one 
fourth pait of what was estimated in the 
survey and field notes of the surveyor, Kelsey, 
so that the township was much less valuable 
than either the land agent who sold the 
same, or the contractors for the pimchase had 
reason to suppose, and that therefore ihQ bar- 
gain was made under mutual mistake be- 
tween the parties, inasmuch that we feel 
satisfied more money has been paid to the 
state, than the land was reasonably worth. 
And we believe it to be just, equitable and 
expedient, tliat the grantees and their as- 
signs should have the full benefit of all that 
now remains due from the said Emerson to 
the state therefor. We fm-ther find that the 
said Emerson has never parted with his 
quarter part of the said township otherwise 
than by mortgaging it to the state as part 
of the collateral secm-ity for the payment of 
his said notes, and that the said Emerson is 
the legal assignee of one other eighth part of 
the said township, except that it is mortgaged 



to the state, as further collateral security for 
the payment .of his said notes. We fm'ther 
find that the said Isaac Farrar is, at this 
time, the legal owner of eleven fortieth paiis 
of the said township, whereby he would be- 
came entitled to eleven fortieth parts of the 
benefits of whatever may be deducted from 
the amount due from the said Emerson to 
the state, but he having assigned all his claim 
to the benefit of any such deduction to the 
said Emerson, we consider the said Emerson 
to be the equitable assignee thereof, where- 
upon we deem it just, equitable and expedi- 
ent, that a deduction from the amount due 
from the said Emerson on his said notes, 
should be made equal in amount to twenty- 
six fortieth parts of forty-two tiiousind nine 
hundi-ed and fifty-three dollai-s and sixteen 
cents, being tlio amount for which notes were 
originally given by the contractors, as afor(^ 
said, with interest thereon from the time 
when the same notes were originally given. 
And we accordingly order and decree that tin* 
deduction be made accordingly, and that on 
payment of the residue of the said Emerson's 
notes, the same be delivered up to him to bo 
cancelled. Done at Bangor, this twentieth 
day of July, 1841. (Signed) Ezekiel Whit- 
man. Frederick H. Allen. Anson G. Chand- 
ler.' And the said amoimt of twenty-six 
fortieth parts -of forty-two thousand nine 
hundred and fifty-three dollars and sixteen 
cents, has since been indorsed on the notes of 
the said Emerson, by the land agent, in com- 
pliance with the said report." 

The prayer of the bill was that, "upon a 
full and fair disdosm-e of the several matters 
aforesaid, the said purchase may be declared 
to be null,— the said Emerson, Roberts, Far- 
rar, and Korcross and Mason compelled to 
refund to your plaintiff all moneys by them 
or either of them received as aforesaid,— and 
that the parties may be restored to tlieir re- 
spective positions before the said contract 
was entered into; your plaintiff hereby offer- 
ing to perform all acts necessary for him to 
perform in the premises; and that yom* plain- 
tiff may have such fm'ther relief or such 
other relief in the premises as the natin-e of 
his case maj' require, and as may be agree- 
able to equity and good conscience." 

The answer of Emerson stated that, on or 
about the 21st day of Februaiy, A. D. 1S3.">, 
he "purchased in common and undivided 
with the said Roberts, Fan-ar, Norcross and 
Mason, of the state of Maine, township num- 
bered three, in the thirteenth range of town- 
ships west from the east line of the state, 
which township contained according to the 
said pm-ehase, exclusive of land covered by 
water and the public lots, nineteen thousand 
eight hundred and twenty-five acres— that 
these defendants paid therefor the sum of 
sixty-fom* thousand four hundred and thirty- 
one dollars, twentj'-four cents, being three 
dollars and twenty-five cents per acre, ex- 
clusive of land covered by water and public 
lots— one third part of which they paid in 
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money at the time of the purchase, and for 
the remainder they gave their joint notes, 
which in Decemhei*, A. D. 1837, were paid by 
this defendant by substitution of his own 
notes, secured by mortgage for the same 
■amount And that these defendants received 
from the land agent of the said state, an 
agreement to convey the said township, which 
«aid agi-eement is annexed to the answer of 
Isaac Farrar, one of these defendants, and 
makes a part thereof— the land covered by 
water and public lots aforesaid were deduct- 
ed from the contents of the said township in 
■om* pm-chase of the state. And tliis defend- 
ant fui'ther answering, says, that he was by 
a, certain writing, the original copy of which 
is annexed, constituted an agent of these de- 
fendants accorumg to the terms thereof; and 
that afterwards and prior to the sale of the 
premises, as hereinafter set forth, the said 
writing was so modified (verbally, as tliis 
•defendant thinks, for upon examination he 
is unable to find any written qualification of 
the said authority) as to authorize the said 
Emerson to dispose of these defendants' in- 
terests in the said township, for a sum not 
less than one hundred and twenty thousand 
■dollars, one third in cash at the time of sale, 
-and the residue thereof in one and two years 
thereafter; and tliis defendant says, that the 
said written agreement, qualified as afore- 
said, was the authority under which and by 
which he effected a sale as is hereinafter 
stated. And this defendant further answer- 
ing, says, that after the said written agree- 
ment, and prior to the said modification there- 
of, having had an offer of twenty-five hun- 
dred dollars ftom one Goddard for a refusal 
-of the said township for a given number of 
^ays, at a given price, he consulted with 
these defendants, who specially authorized 
him (or a majority of them so did,) to give 
«uch refusal upon the terms and conditions 
proposed by the said Goddard; and this de-^ 
fendant says, that he was thereunto induced 
'by the consideration of the amount paid for 
the said refusal, and the expectation enter- 
tained by him, that the said Goddard, or the 
said GrOddard and his friends would pm-chase 
the said township. And this defendant fur- 
tlier answering, says, that in the month of 
May, A. B. 1835, he gave to John Williams, 
then of the state of New Hampshire, now of 
the state of New York, an obligation under 
iis own signatm*e, to convey to the said 
Williams three fom'ths of the said township, 
-on payment by the said Williams of the sum 
■of six dollars and fifty cents per acre; the 
said obligation was in writing, and, as this 
■defendant thinks, was written by Cyrus Goss, 
•of Bangor. It was presented to him by the 
said Goss on the morning of the day on 
which it was executed, previous to the de- 
parture of the steamboat which loft Bangor 
•on the same morning, in which boat the said 
Williams then left; that he signed the said 
■obligation at the request of the said Goss, 
who had previously written the same; that 



he had had no previous conversation with 
the said Goss or the said Williams, in re- 
spect to giving either to the said Goss or the 
said Williams a refusal of the said town- 
ship, and tliat in the conversation with the 
said Williams on the morning aforesaid, there 
was not consumed the space of ten minutes; 
that the said Williams was in haste to leave 
in the steamboat, and that, although this , 
defendant objected at the time to the phrase- 
ology, and to the terms of the said refusal, 
yet there not being time to re-write the same, 
the said refusal was signed by this defendant 
and delivered to the said Williams. And 
this defendant says, that although the said 
agreement in terms was a stipulation for the 
conveyance of the said township to the said 
Williams, at the rate of six dollars and fifty 
cents per acre, this defendant says that the 
said refusal was in fact upon the terms and 
conditions, that the said Williams should 
have the refusal of the said township for the 
period of twenty days, for the sum of ninety 
thousand dollars for three fom'ths thereof, 
which was the proportion of the said town- 
ship embraced in the said written refusal. 
And this defendant believes that the said 
refusal stipulated for the payment of intei-est 
from its date. 

"And this defendant fm*ther answering, 
saj's, that the ti'ue intent and understanding 
between this defendant and the said Wil- 
liams, in the matter of the said refusal, how- 
ever the same may have been written, was 
that the said Williams should have the refus- 
al of three fom'ths of the said township for 
the period of twenty days, and that at any 
time within that period, upon the payment 
by the said Williams to the said Emerson 
of the sum of ninety thousand dollars, the 
said WiUiams should have a conveyance of 
three fourths of the said township, accord- 
ing to the stipulations of the said refusal. 
And this defendant further answering, says, 
that previous to this refusal given to tne said 
Williams, a JMr. Weeks, who this defendant 
supposed to be a friend of ]Mr. Goddard, to 
whom a previous bond had been given as 
aforesaid, applied to this defendant to pm*- 
chase a portion of the said township, and 
was at the time of th6 said refusal upon the 
said township, having the verbal agreement 
of this defendant that he should have a quar- 
ter part thereof, if upon examination he was 
desirous to have it, which was the reason 
why this defendant gave to the said Wil- 
liams a refusal of three fourths of the said 
township only. The said defendant is un-- 
able to find the said refusal among his pap- 
ers, and believes the same has been de- 
sti-oyed. And this defendant further an- 
swering, says, that he made his obligation 
for the conveyance of the said three fourths 
of the said township, with the said Williams 
as before stated; that the said Williams, as 
this defendant is informed and believes, sold 
one eighth of the said township to this com- 
plainant; that this complainant paid the 
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said Williams in notes and drafts to the 
amount stipulated between tliem for the said 
purchase. And this defendant says, that he 
received from the said Williams, in discharge 
of the said Williams's refusal, certain notes 
and drafts, including certain notes and di'afts 
of this complainant, to the amount of ninety 
tliousand dollars, with interest from the date 
of the said refusal. And this defendant de- 
nies that the said Williams was authorized 
to act, or did act or assume to act, as the 
agent of these defendants in his negotiation 
witli this complainant. On the conti'ai'y, 
this defendant says that his conti'act of re- 
fusal was with the said Williams— that he 
received of the said Williams, and not of 
this complainant, this complainant's draft 
and notes aforesaid, as the property of the 
said Williams— that he was not present 
when the said draft and notes were e-\ecut- 
ed or delivered to tlie said Williams, and that 
this complainant's notes, though paj'able to 
this defendant, were not delivered to the said 
Williams as the property of this defendant, 
but as the propertj'" of the said Williams^ 
and were by the said Williams delivered to 
this defendant as the property of the said 
Williams, and in cancellation of his the said 
Williams's obligation to this defendant. And 
this defendant admits that he received from 
the said Williams two promissory notes, 
signed, as he believes, by John Doggett & 
Co., for the sum of five thousand nine hun- 
dren and sixty-nine dollars sixteen cents 
each, payable in one and two years, and a 
draft drawn by John Williams on John Dog- 
gett & Co., at sixt3' days, for the sum of six 
thousand thirty-one dollars eighty-four cents. 
And this defendant denies that the sole ob- 
ject of the said refusal was to enable the 
said Williams to make sale of the said town- 
ship on account of these defendants. And 
this deft>ndaut, fm-ther answering, denies 
that as agent of these defendants, or person- 
ally, that he stated to the said Williams that 
the said township contained twenty-two 
thousand and forty acres, besides the public 
lots reserved by the state, although he be- 
lieves the said township to contain that num- 
ber of acres. And this defendant denies 
that he distinctly or indistinctly, directlj'' oj* 
indirectly, gave the said Williams to under- 
stand, that these defendants paid the state 
for that number of acres, or any number ex- 
ceeding the actual number paid for, or that 
there was not deducted two thousand two 
hundred and fifteen acres covered with 
water. And this defendant denies, that at 
the time of executing his said refusal to the 
said Williams, or at unj time, he delivered 
to the said Williams any certificate or state- 
ment made by persons who had explored and 
examined the said township; on the con- 
trary, this defendant says that he made no 
representations whatsoever respecting the 
number of acres which were embraced in the 
said township, or of the number of acres 
covered by water, or of the number of acres 



embraced in theii* purchase of the state. 
And this defendant says, that he delivered 
neither to the said Williams, nor to the said 
Goss, nor to any person, any certificate con- 
taining any estimate of any quantitj- of tim- 
ber on the said township, or any certificate- 
that the same had been explored by any per- 
son, or make any representations to the said 
Williams respecting the said township. 

"And this defendant further answering, 
says, that he has no knowledge of any rep- 
resentations made by the said Williams to 
this complainant, or that the said Williams 
exhibited to this complainant any certificates 
respecting the said township, neither does 
this defendant know the consideration which 
induced this complainant to enter into the 
contract of pm'chase with the said Williams. 
and this defendant expressly denies that ho 
either knew or approved of any acts or do- 
ings of the said Williams in the premises. 
On the contrary, this defendant says, that his 
said contract or obligation was with the 
said Williams; that he did not know this. 
complainant in the purchase, otherwise than 
by receiving of the said Williams this com- 
plainant's notes and drafts as aforesaid, as 
so much money due from the said Williams 
to these defendants, and this defendant's rec- 
ollection and belief is, that he knew not or 
this complainant's said purchase, or that this 
complainant proposed to make the said pur- 
chase until the evening of the expiration of 
the said refusal. And that this defendant 
on the succeeding day notified the land agent 
of the said state, after he had received from 
the said Williams the consideration ex- 
pressed in his said refusal, that the said 
agent might convey the said three fourths- 
to whomsoever the said Williams should di- 
rect—that the other defendants were not 
present at tlie time of the, said settlement 
with the said Williams, neither was this 
complainant— that he considered himself as- 
negotiating with the said Williams, and had 
no occasion to inquire, neither did he inquk-e 
or know the relations which subsisted be- 
tween the said Williams and this complain- 
ant. And this defendant further answering, 
denies that he or any of these defendants to 
his knowledge fraudulently or otherwise con- 
coaled from this complainant the quantity of 
land purchased by these defendants from the 
state, or that the said state in selling to these 
defendants had made any deduction from the 
quantity of land in consequence of the same 
being covered by water and having no tim- 
ber thereon, or that he or they represented 
to this complainant any given quantity of 
acres. And this defendant denies that he. 
or either of these defendants, to his knowl- 
edge, knew for what object this complain- 
ant made his said piurchase, and this defend- 
ant has no knowledge when this complain- 
ant first discovered anything respecting the- 
value of the said township, and denies that 
he has ever made any such discoveries as thi.<? 
complainant in this part of his said bill has 
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aUeged. And this defendant says tliat in 
April last lie subscL-ibed a memorial, a copy 
of which makes part of this complainant's 
hill, which said memorial was di-af ted by his 
attorney, and was intended to contain a true 
representation of the facts therein set forth, 
that all therein set forth is not true in resp'5ct 
to this defendant This defendant was not 
present when the said pm'chase was made, 
and received no assm'ances or representa- 
tions whatever from the said land agent, that 
the examination of the said township in the 
said memorial mentioned, had reference to 
the examination made by Benjamiu P. Gil- 
man and others associated with him in his 
examination, and the estimate made by Mil- 
ford P. Norton, Esq., had reference to the 
said Norton's written communication to the 
governor and council, as is therein stated. 

"And this defendant fm-ther answering, 
says, that at the time of his said pui'chase 
ot the state, he had not seen the report of 
the said Kelsey, and although he was in- 
formed that the said Kelsey had made such 
a report as in the said complainant's bin is 
set forth, the time occupied by the said Kel- 
sey in making his said exploration, the man- 
ner in which the said exploration was made, 
and the means which ttie said Kelsey pos- 
sessed of forming an estimate of the quantity 
or quality of timber on the said township, 
were not known to him, which was all the 
Imowledge this defendant possessed respect- 
ing the value of the said township. This de- 
fendant had been for several years previous 
to the said pm-chase engaged in the lumber- 
ing business; he knew the difficulty of ob- 
taining an accurate estimate of the quantity 
of timber upon a township of land, and the 
still greater difficulty of ascertaining the 
quality of that timber. He did not believe 
that the said township had been explored by 
the said Kelsey in such a manner as would 
enable him to form an accm'ate estimate of 
the quantity or quality of the timber thereon, 
and he would not have purchased the^ said 
township for the purpose of operating upon 
the same, witliout a more thorough examina- 
tion than he supposed the said Kelsey had 
bestowed, nor without knowing the particu- 
lar means of judghig which any explorer had 
possessed. And this defendant further says 
that he did not purchase the said townshin 
principally for the timber supposed to be 
thereon, nor for the purpose of retaining it, 
hut for the pm'pose of disposing of the same in 
the market at that particular period of excite- 
ment, and in the then peculiar condition of 
the mai-ket; that at this distance of time he is 
imable to say what quantity of timber he 
then supposed was on the township, or that 
he supposed any definite quantity. His re- 
membrance and belief is that he considered 
the quantity wholly unsettled; he could have 
entertained no opinion that there was any 
particular quantitjs upon the information 
which he then possessed. He supposed that 
it might considerably exceed or fall short of 
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the said Kelsey's estimate, that he neither 
purchased nor sold upon the supposition of 
any particulai- quantitj-. He considered that 
wholly unsettled, and that it was a risk 
which he incm-red in the first instance, and 
the complahiant in the last; that whatever 
were the opinions entertained by this com- 
plainant and which induced his purchase, 
they were unknown to and not participated 
by this defendant This defendant fm-ther 
answers and says, that land in the section of 
the state where this township is situated, is 
chiefly valuable for its timber. That this 
defendant received fifom the said Williams, 
in notes and di-afts, the sum of ninety tliou- 
sand dollars with interest from the date of 
the said refusal, and no more; that of this 
ninety thousand dollars no part or portion 
thereof belonged to this defendant His In- 
terest in the purchase from the state was one 
fom-th, which was not sold to the said Wil- 
liams or to any other person. That he has no 
Imowledge that this complainant has made 
any exploration of the said land; that one 
David Smiley was on the said township in 
the spring of 1S36, examining the timber, 
and that Benjamin P. Giiman and his asso- 
ciates, in the fall of 1839, examined the said 
township for the purpose of locating teams 
thereon, and that John Tmner, for Leonard 
Jones, was on the said township for a few 
days dm*ing the last summer, and that this 
defendant knows of no other exploration 
since the exploration of the said Kelsey, for 
the purpose of ascertaining the quantity of 
timber on the said township. And this de- 
fendant is imable to say what quantity of 
timber is on the said township, what is the 
quality of the timber, what is the present 
value of the land without the timber, or what 
is the value of the timber now on it. This 
defendant has no knowledge nor information 
respecting the quantity of timber or qualitj' 
of the same, or the present value of the land 
without the timber, which would lead him to 
a belief respecting either, upon which a 
prudent man should act in making a pur- 
chase of the same for the purpose of operat- 
ing, or which would justify this defendant in 
stating any particular quantity of good mer- 
chantable timber. Thisdefendautmeansto say, 
that if he wei-e asked how much timber, mer- 
chantable or otherwise, was now on the said 
township, he should be obliged to answer 
hypothetically, that if the representations of 
this man were to be relied on as accm-ate, 
there would be one quantity— that if the 
representations of another, there would be 
another quantity, and so on; that this de- 
fendant has no knowledge of any such ex- 
ploration or examination of the said township 
as would satisfy him, or justify him in ex- 
pressing an opinion which might or could 
properly be expressed or called by the term 
belief. This defendant has been informed 
that there are lai-ge bodies of timber on the 
said township, and the quality of it has been 
variously represented to him by various in- 
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divjduals. He has no kno^o'leage or belief 
that any timber lias been taken off since the 
sale to this complainant, and that if the said 
township contained three millions of good 
pine timber, its value would depoud upon the 
situation of the said timber, and a variety 
of other cu-cumstances. Stumpage in that 
section of the state commands fovu: or five 
dollars per thousand. And this defendant 
further answering, says, that after the said 
first payment to the state, the said Fai-rar 
paid to the state a certain sum, the amount 
of which is not recollected by this defendant, 
which was endoi-sed on these defendants' 
notes. And this defendant is informed and 
believes, that the amount awarded by the 
said commissioners has been endorsed on 
the notes of this defendant, the precise 
amount of which in dollars and cents this 
defendant does not recollect; he believes it 
to have been twenty-six fortieths, according 
to the report of the said commissioners. And 
this defendant denies all and all manner 
ot unlawful combination and confederacy, 
wherewith he is by the said bill chai-ged, 
without this, that if tliere is any other mat- 
ter, cause, or thing, in the said complainant's 
bill of complaint contained, material or nec- 
essary for this defendajit to make answer 
unto, and not herein and hereby well and 
sufiiciently answered, confessed, traversed 
and avoided or denied, is true, according to 
the knowledge or belief of this defendant. 
All of which matters and things this defend- 
ant is willing and ready to aver, maintain, 
and prove, as this honorable com't shall di- 
rect, and humbly prays to be hence dis- 
missed, with his reasonable costs and 
charges in this behalf most wi-ongfully sus- 
tained. "William Emerson." 

The paper refered to in this answer as 
constituting Emerson as agent of the other 
defendants, is as follows: "^Yhereas we, 
^^illiam Emerson, Isaac Parrar, Amos M. 
Roberts, and Korcross and Jlason, all of 
Bangor, gentlemen, have this day purchased 
of John Hodge, land agent of the state of 
Maine, township number three in. the thir- 
teenth range, west from the east line of 
tbe state, and have, in addition to the cash 
payment, given om- notes to Asa Kedding- 
ton, Jr., ti'easm-er of Maine, for forty-two 
thousand nine hundred and fifty-four dollars 
and seventeen cents, in three notes, for four- 
teen thou.sand three hundred and eighteen 
dollars and six cents, each, payable in one, 
cwo, and three years from date, and interest 
annually, the said township being purchased 
in equal shares, and our several liabilities 
on tlie said notes being equal. Now, there- 
fore, we agree and determine to put the said j 
township into the hands of William Emer- ! 
son, and authoriz:o him to take a deed of the 
same on the following terms, and for the 
following purposes, to wit: To sell, for the 
sum of one hundred thousand dollars, for the 
benefit of the parties above named, and to 
pay out of the proceeds of the said town the 



three notes above described, as of this date, 
and to pay over the balance, in equal propor- 
tions, on demand, -to the said Emerson, Rob- 
erts, Farrar, and Norcross and Mason. And 
the said Emerson hereby agrees, in consid- 
eration of the premises, to take the charge 
of the said town, to sell it, if opportunity 
should present, for the purposes aforesaid, 
and, if sold, to pay the notes as aforesaid, 
and to pay over the balance in manner above 
described, to the parties above mentioned. 
And it is mutually agreed that a majority 
of the above named parties shall control the 
direction of the said township, and make 
other regulations as they may at any time 
deem proper, whether in price or terms of 
payment, the present being considered casli 
in hand. Provided, however, that nothing 
herein contained shall restrict the said Emer- 
son from selling the said town at a higher 
sum than one hundred thousand dollars. In 
witness whereof, we have hereunto sub- 
scribed our names, this twenty-first day of 
February, 1835." 

The answers of the other defendants con- 
tained nothing substantially different 

The cause was argued partly at the May 
term in 1844; and upon the suggestion of 
the court, a supplemental bill was filed, to 
which there were answers put in. 

The supplemental bill, after recapitulating 
the facts stated in the original bill, proceeded 
as follows: "And now the said Doggett 
fui'ther showeth. that the original paper, ob- 
ligation, or refusal, given by the said Emer- 
son to the said Williams, for the conveyance 
of three fom-ths of the said township of land, 
referred to in the original bill, at six dollars 
and fifty cents per acre, was by the said Wil- 
liams exhibited to this complainant at the 
time of, and pending the negotiation be- 
tween the said Williams and this complain- 
ant for the purchase of a part of the said 
township. And the said Williams, at the 
time when the said paper was so exhibited to 
this complainant, in order to induce this com- 
plainant to become a pm-chaser of a part of 
the said township, expressly stated to this 
complainant that he, the said Williams, was 
desirous of pm-chasing, and intended to pm-- 
chase, a part of the said township, imder and 
according to the terms of the said obligation, 
designedly giving this complainant to un- 
derstand that the said township of land was 
a full township, containing, exclusive of res- 
ervations, twenty-two thousand and forty 
acres, and that the sum of six dollars and 
fifty cents per acre was the time price for 
which the said township could be obtained. 
And that the same could not be puui'chased of 
the said Emerson for a less price than six 
dollars and fifty cents per acre. And that 
he, the said Williams, was desirous of pm-- 
chasing, and would pm*chase, a part of the 
said township at that price, and that the 
whole sum of six dollars and fifty cents per 
acre was to be paid to the owners of the 
said township. And this complainant avers 
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that tlie wliole negotiation, Taetween tlie said 
Williams and tliis complainant, -was predi- 
cated, and proceeded, upon no other idea 
than that the said obligation contained the 
truth as to the price per acre for which the 
said township could he pm-chased of the 
owners, and concealed no fact material', in 
the said negotiation, to the pm-chaser. And 
your complainant further avers that, after 
examining the said obligation, he had reason 
to believe, and did believe, that the owners 
of the said township of land would not sell 
any part thereof for a less sum than six dol- 
lars and fifty cents per acre, and that the en- 
tire sum of six dollars and fifty cents per 
acre for thi-ee-fom'ths of twenty-two thou- 
sand and forty acres was to be paid to the 
owners thereof. And he fm-ther believed 
that the said Williams would also pm-chase 
a portion of the sold land at six dollars and 
fifty cents per acre. And, inasmuch as this 
complainant supposed and believed that the 
said Emerson was well acquainted with the 
value of timber lands in Maine, this com- 
plainant was induced by the terms of the 
said obligation to believe, and did believe, 
that the said land was well worth the afore- 
said sum of six dollars and fifty cents per 
acre. And yom* complainant fm-ther avers, 
that in making the pm-chase of one eighth of 
the said township as stated in the original 
bill, he not only confided in the certificates 
referred to in the said bill, and the represen- 
tations of the said Williams and the said 
Emerson in relation thereto, but he also fully 
relied upon the said written obligation of the 
said Emerson, and the statements of the said 
Williams in relation thereto, and the natui-al 
inferences to be deduced therefrom. And 
your complainant further in fact avers that 
the sum of six dollars and fifty cents per 
acre was not the price for which the said 
Emerson agreed to sell the said three fom-ths 
of the said township, but, on the contrary, 
the agreement between the said Emerson 
and the said Williams was, at the time the 
said written obligation was given, that the 
same three fom-ths of the said township 
would be sold for the sum of $90,000, which 
is a much less sum than six dollars and fifty 
cents per acre, and all which was well known 
to the said Emerson at the time he gave the 
said written obligation to the said Williams. 
And yom- complainant expressly charges 
that, by means of the said false and fraudu- 
lent written refusal thus given by the said 
Emerson to the said Williams, the said Emer- 
son, agent of the owners as in the original 
bill is set forth, did, through the instrumen- 
tality of the said Williams, commit a gross 
fraud upon the complainant, or loiowingly 
enable the said Williams so to do, as the 
facts stated herein, and in the original bill, 
fully show. And this complainant further 
avers, that at the time when the said Emer- 
son gave said written obligation to the said 
Williams, the same being of a false and 
fraudulent character, and well known by the 
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said Emerson so to be, he the said Emerson 
also well Ivnew, or had good reason to be- 
lieve, or misti-ust that the object of the said 
Williams in obtaining the same, thus setting 
forth a price per acre for the said land 
greater than the said Emerson had in fact' 
agi-eed to sell the same for. was, and could 
be, none other, than that, by means thereof, 
the said Williams might be enabled to dispose 
of the said land to others, at a price ex- 
ceeding that for which the said Emerson had 
so agreed to sell the same, by concealing the 
true price, and inducing such other persons 
to believe, that the said Emerson would not 
sell tbe said three fom-ths of the said town- 
ship for a less sum than six dollars and fifty 
cents per acre. And so the complainant 
charges that the said Emerson thus knowing- 
ly and wilfully placed it in the power of the 
said Williams to deceive and defraud other 
persons who might be disposed to pm-chase 
the said land, or a portion thereof, in the 
said pm-chase, and did deceive and defraud 
this complainant through the instrumental- 
ity of the said Williams, as is herein, and in 
the said original bm, fully set forth. And 
this complainant fm-ther avers, that in pm-- 
suanee of the design of the said Williams in 
obtaining the said written obligation, he did 
affect to become a pm-chaser of a portion of 
the said township, to wit, of one eighth part 
thereof. And the said Williams and this 
complainant, and other persons who pm-- 
chased other portions of the said township at 
liie same time, received deeds of the several , 
portions of the said township, so pm-chased 
by them. And this complainant and the said 
other persons placed their notes given in pay- 
ment, made payable to the said Emerson, or 
his order, in the hands of the said Williams, 
who delivered the same to the said Emerson, 
together with his own notes for a small sum, 
being the difEerence between the sum of 
§90,000, and the amount of notes and drafts 
given by the said other purchasers and this 
complainant, this complainant being ignor- 
ant of the exact amount of the notes so given 
by the said Williams, and supposing at the 
time, that the said Williams paid the full 
sum of six dollars and fifty cents per acre, 
for one eighth of the said township. And the 
whole amount of notes, so given, were, by 
the said Emerson, divided and apportioned 
with the other defendants, though in what 
precise manner this complainant is imable 
to set forth. To the end, therefore, that the 
said defendants may answer the matters and 
things hereinbefore set forth by way of sup- 
plement, and that yom- complainant may 
have such and the same relief against the 
said defendants as is prayed for by the origi- 
nal bill, this complainant prays that the said 
defendants may be held to answer the prem- 
ises, and that such other and further pro- 
ceedings may be had as the natm*e of this 
case may require, and to equit)"- may apper- 
tain." 
The answer of Emerson stated, that 
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•'whether this defendant's obligation to tlie 
said "\\'illiauis for the conveyance of three 
fourihs of said township, at sis dollars and 
i'ft'ty vifuu per acre, was by the said Williams 
oxhibitod to this complainant, at the time 
■ of and ponding the negotiation between the 
said WnUaiiis and this complainant, for a 
purchase of a part of the said township, this 
<Iefendant has no knowledge or means of be- 
lief. And this defendant further answering, 
says, that he has no knowledge in respect to 
the said paper having been exhibited to this 
complainant, or to any inducements the said 
Williams had to exhibit the said paper, if 
-any such paper -tras exhibited; or what decla- 
rations were made by the said Williams to 
this complainant. The said Williams did 
purchase a part of the said township, but not 
according to the terms of the said obliga- 
tions. And this defendant further answer- 
ing, says, that if the said Williams did give 
tliis complainant to understand that the safd 
township of land was a full township, con- 
taining, exclusive of reservations, twenty- 
tAVO thousand and forty acres, tlie said rep- 
resentation was true in point of fact; that 
the said township was a tow^nship six miles 
.square, which contains that number of acres, 
and altliough the state sold to these defend- 
ants the said township, deducting the num- 
ber of acres covered by water, these defend- 
ants, nor the said Williams would have been 
guilty of a fraud in reselling the same as 
and for a full township, without deduction, 
had they wold it. And this defendant fm-ther 
answering, says, that it is the usual custom 
in that .section of the country to sell town- 
-slups without reservation; and that the rea- 
son why this was not sold by tlie state, was 
because the state had surveyed it into sec- 
tions, with a view to sell it in fractional 
parts, by sections as surveyed; and that 
there was no fraud or misreprosentation, 
and could have been none, in the sale of 
this tract as a township, in representing it 
as being a full township, and as containing 
twent5'-two thousand and forty acres. And 
this defendant further answering, says that 
he has no knowledge, or means of knowledge 
or belief, what representations said Williams 
made to this complainant, as to what price, 
per acre, said township could be obtained 
for, or what said Williams said in respect 
to purchasing the same, or what he said in 
respect to the sum which was to be paid to 
these defendants. And this defendant fur- 
ther answering, says, that he has no knowl- 
edge what induced this complainant to make 
the said purchase, nor what paper, certifi- 
cate, or obligation, if any, was exhibited to 
this complainant by the said Williams, nor 
what this complainant had reason to be- 
lieve, or did believe, in respect to the owners 
of tlie said township, or what sum was to be 
paid them therefor, nor at what price the 
said Williams was to become a purchaser. 
And this defendant further answering, says, 



that he had no previous acquaintance witli 
this complainant, and has no knowledge that 
this complainant had any previous acquaint- 
ance with him, except what might have 
grown out of a purchase of a carpet for the 
Unitarian chiu-ch in Bangor, some yearns 
since; whether this complainant supposed 
and believed that this defendant was well 
acquainted with the value of timber land in 
Maine, he cannot say. But this defendant 
says, that this complainant made no Inquiry 
of him as to the value of this or any other 
timber land in Maine; and this defendant 
has no knowledge in respect to the belief of 
this complainant as to the value of this 
township. And this defendant further an- 
swering, says, that he has no knowledge in 
respect to what this complainant confided 
in. or what induced him to make his said 
purchase, but this defendant absolutely de- 
nies that he was uistrumental in obtaining 
any certificate, or that he knew that any cer- 
tificate had been exhibited to this complain- 
ant, or that this defendant had made any 
representations whatsoever to tliis complain- 
ant in respect to the value of the said town- 
ship, or that the said Williams had made 
an.v representations thereto. And this de- 
fendant has no knowledge, or belief, tliat 
this defendant's obligations with the said 
Williams, in any manner deceived this com- 
plainant, or operated as an inducement for 
him to enter into the said contract. And 
this defendant further answering, admits, as 
in his former answer he has stated, that the 
sum of six dollars and fifty cents per acre 
was not the price for which this defendant 
agreed to sell three-fourths of the said town- 
ship to the said Williams, and that the price 
was the price mentioned in this complain- 
ant's supplementiil bill. And tliis defendant 
further answering, says, that when he sign- 
ed tlie said obligation to the said Williams, 
to convey the said three quarters of tlie 
said township at six dollars and fiftj- cents 
per acre, he had in his own mind the idea of 
the deductions made by the state, and had 
he thought, or supposed that the said Wil- 
liams would have used the same for any 
such purposes as in the said complainant's 
supplemental bill is alleged, ho would not 
have given the same. And tliis defendant 
denies, that through the instrumentality of 
the said Williams he intended to commit, or 
did commit, any fraud wdiatsoever upon this 
complainant. And this defendant further 
answering, says, of the said obligation of 
the said Williams, though not expressing the 
ti-ue intent and meaning of the parties, that 
it was not fraudulent, or known or intended 
to be so by this defendant, and tliat the 
same was not given with any such purpose 
or intent, or with the expectation or belief 
that the same would be thus used; and this 
defendant did not know, neitlier did he sus- 
pect or believe, that the said Williams, in 
obtaining the said obligation, intended or 
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designed to avail liimself tliereof for any 
sucli purpose as is alleged, or might thereby 
be enabled to dispose of the said land at any 
price, or thereby to conceal the price which, 
he was to pay therefor, or thereby to induce 
Any person to believe that he was not to pay 
therefor the price stipulated for in said obli- 
gation. And this defendant denies, that he 
•did give to the said TVilliams the said obli- 
gation with any knowledge or intention tliat 
he was thereby placing it in the power of 
the said Williams, or that he Imew or be- 
lieved that the said Williams would use the 
same in any manner to deceive or defraud 
4iuy person* who might be disposed to pur- 
<'hase any portion of the said land. And 
this defendant fm-ther answering, says, that 
the said WiUiams did not only affect to be- 
■come, but did actually become, a purchaser 
■of one eighth of the said township, and did 
pay therefor to this defendant, as aforesaid, 
independently of the money and notes of 
this complainant and his co-purchasers, the 
sum of two thousand seven hundred and 
uinety-tivo dollars and fifty cents; which 
J3um,*and the interest on the price paid for 
the said three quarters from the day of the 
•date of the said refusal, he paid, at tliat time, 
in money and his two promissoiy notes, for 
one thousand dollars each; and the said Goss 
paid four" thousand dollars in sixty days' pa- 
per, and gave his two several promissory 
notes for four thousand dollars each; which 
last two notes of the said Goss, and the said 
Williams's notes were secured by mortgages 
of their respective interests in the said town- 
ship. And this defendant further answering, 
-says, that he has no knowledge to whom 
this complainant gave the said promissory 
notes for the said purchase, but that he re- 
ceived this complainant's notes, as stated 
in his original answer, from the said Wil- 
liams, in part payment of the said Williams's 
payment for the said township. And this 
■defendant further answering, says, that he 
i-eceived from the said Williams the sum of 
ninety thousand dollars for three quarters 
of the said township; that he had no interest 
In the said three fourths, and that the 
amount paid to him by the said Williams 
was by him accoimted for to Amos M. Rob- 
erts, Isaac Farrar, and Norcross & Mason, 
who were the owners of the said three 
fourths, by him sold; and altliough he did 
subsequently ^ve his notes to Messrs. Ije 
Bretton & Moody for one sixth of the said 
ninety thousand dollars, it was in conse- 
<iuence of the said Norcross & Mason's hav- 
ing transferred to them one moiety of their 
interest And this defendant further answer- 
ing, says, that he has no knowledge of any 
representations having been made by the 
said Williams to this complainant in rela- 
tion to any of the matters inquired of in this 
complainant's supplemental bill of com- 
plaint" 

The answer of the otlier defendants did 
not materially vary the case. 
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The cause was argued again at this term 
upon the original and supplemental pro- 
ceedings, by William Pitt Fessendeu, for 
plaintiff, and by Mr. Rowe and J. Rogers 
for defendants. 

STORY, Circuit Justice. This is one of that 
unfortunate class of cases, which gi*ew out 
of the mai-^^ellous spirit of specidation in tim- 
ber lands, whicli a few years ago pervaded 
the whole state of Maine, and spread such 
wide ruin and disaster in many directions, 
and produced a most sad spectacle of de- 
lusion and moral uiflrmity. The cause has 
been argued at great length, and with great 
ability. I shall not pretend to go over the 
complicated facts presented in the printed 
record; but shall principally advert to those 
questions, which, in my judgment involve 
the substantial merits of the case, and to 
those conclusions of facts, which I have 
drawn from a full smwey of the evidence, in 
their application to those questions. The 
material questions appear to me to be these: 
In the ih'st place, was the plaintiff, Doggett, 
induced to make the purchase by any gross 
misrepresentations or mistakes, on the part 
of Wilhams, as to the quality of the land in 
the township, or the amoimt and quality of 
the timber tiiereon? In the next place, was 
Williams the agent of Emerson, and the other 
co-defendants, in the negotiation and sale to 
the plaintiff? In the next place, do the lapse 
of time and the intervening circumstances 
interpose any bar to the present bill, suppos- 
ing the other questions to be decided favora- 
bly to the plaintiff? 

Upon the fii'st question, it does not appear 
to me that there is any reasonable ground 
to doubt, that the purchase of the plaintiff 
was made upon an entire credit ^ven to the 
representations of Williams of the quantity 
and quality of the timber on the to^\^lship. 
The plaintiff resided in Boston, and. con- 
fessedly, had no knowledge of timber lands, 
and had never seen the township. He must 
therefore, have placed implicit reliance upon 
the statements of Williams. Now it is quite 
immaterial, in a case of this sort, whether 
Williams was himself at once tiie deceiver 
and the deceived. The question is not, wheth- 
er he acted basely and falsely; but whether-K 
the plaintiff piu'cliased upon the faith of the 
ti'uth of his representations. If the plaintiff 
did so pm-chase, then, upon the settied prin- 
ciples of courts of equity, the bargain ought 
to be set aside as founded upon gross mis- 
representation and gross mistake, going to 
its very essence and objects. The whole doc- 
trine tmns upon this, that he who misleads 
the confidence of another by false statements 
in the substance of a pm*chase shall be the 
sufferer, and not his victim. I had occasion 
to consider this siibject somewhat at large in 
the case of Daniel v. ^litehell [Case No. 3.- 
562]. It came also under consideration in 
some of its aspects in the case of Small v. 
Attwood, 1 Yoiuige, 407, 459, and was elabor- 
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ately discussed in the liouse of lords, in the 
same case, on an appeal from the decree of 
the court of exchequer. Now it is manifest 
that the sole object of this purchase, was in 
tlie then inflated and exaggerated state of 
tlie market respecting timber lauds, the tim- 
ber on the township. The object was, not 
settlement or agi-icultural purposes, but &p3cu-> 
lation on the sale of the timber on the town- 
ship. The quantity and the quality of the tim- 
ber, were, if not the sole, the main object of 
the bargain. It appeai-s to me, that it is high 
time, that the principles of courts of equity 
upon the subject of sales and purchases 
should be better imderstood, and more rigidly 
enforced in the comnnmity. It is equally 
promotive of soimd morals, fair dealing and 
public justice and policy, that everj'- vendor 
should distinctly comprehend, not only that 
good faith should reign over all his conduct 
in relation to the sale, but that there should 
be the most scrupulous good faith, an exalted 
honesty, or, as it is often felicitously ex- 
pressed, uberrima fides, in every representa- 
tion made by him as an inducement to the 
sale. He should, literally, in his representa- 
tion, tell the truth, the whole truth, and noth- 
ing but the ti-uth. If his representation is 
false in any one substantial circumstance 
going to the inducement or essence of the 
bargain, and the vendee is thereby misled, 
the sale is voidable; and it is usually im- 
^ material, whether the representation be wil- 
"^ fully and designedly false, or ignorantly or 
negligently untrue. The vendor acts at his 
peril, and is bound by every syllable he utters, 
or proclaims, or knowingly impresses upon 
the vendee, as a Im-e or decisive motive for 
the bargain. And I cannot but believe, if this 
docti-ine of law had been steadfastly kept in 
view, and fairly upheld by public opinion, 
the various speculations, which have been so 
sad a reproach to om- country, would have 
been gi-eatly averted, if not entirely sup- 
pressed, by its salutary operation. 

In the present case, the representations 
made by Williams, and confirmed by the 
certificates, which he produced with such an 
ambitious display, as tlie main inducements 
to the purchase, are, as is now conceded, 
gi'ossly false. It is impossible, perhaps, at 
this moment to say exactly the amount of 
timber, which, at the time of the sale, was 
standing on the township. In all probability 
it does not contain more than from fom- to 
eight millions of feet of merchantable tim- 
ber. In 1831, one Kelsey was employed by 
the land agent of the state of Maine, to 
sm:vey and examine it, and he represented 
it to contain eighteen millions of feet; where- 
as, Emerson himself, in his memorial to the 
state commissioners in 1841, made to procure 
a reduction of the bonds given to tlie state, 
avers under oath, tliat "it does not contain 
thi-ee millions, probably not one million of 
merchantable timber of the first quality;" so 
that he treats Kelsey's smwey as a veiy 
gross exaggeration, foimded in positive mis- 
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take. And the commissioners of the state^ 
in their report, after full examination of the 
evidence, stated, tJiat the township "did not 
contain pine timber of a sound and valuable 
quality to the amount of more than one 
fourth part of what was estimated in the stu:- 
vey and filed notes of the surveyor Kelsey."" 
But what shall we say to the certificates of 
Towle, and others, shown to the plaintiff 
by Williams at the time of, and as induce- 
ments for, the pm-chase? It is said that 
these cei'tificates were not proem*ed by Emer- 
son and the other defendants; but they 
were procured by other persons contemplat- 
ing a pm-chase from the defendants, and 
were known to, and used by Goss, the brother- 
in-law of Emerson; and being in the same 
house with him, and interested in the sale 
of the township, were put into the hands of 
Williams, by Goss, for the purpose of being 
used in procuring purchasers. Again, it is- 
said, that Emerson and the other defendants 
had no knowledge, that the certificates were 
used or designed to be used by Williams in 
accomplishing a sale of the township; and 
tliey, therefore, are not partners to, or to be 
affected by his acts. But if Williams was, 
and acted as their agent in tlie sale, then hia 
representations bind them, or the sale must 
be ti'eated as a mere nullity. If thoy did 
not authorize the use of the certificates nor 
the representations of Williams, and he was 
their agent, then one of two things must be- 
the result; eitlier, that tlie sale, having been 
made by the agent upon false material repre- 
sentations binds them to make those repre- 
sentations good, they having afterwards 
adopted and coufii'med the sale; if so, they 
must be bound by it cum onere, with all the 
incidents; or, the sale having been without 
autliority from the defendants, and procm'ed 
by false material representations of Williams^ 
is not binding, either upon tbe defendants or 
upon the plaintiff. In short, the sale is 
utterly void; the plaintiff, as purchaser, can- 
not be bound by a sale made by an agent, 
who falsely represents the quantitj'^ and 
quality of the thing sold, for if he is to be 
bound by the sale, it is because tlie agent 
has authority to make the representations as 
well as the contract And the defendants 
cannot avail themselves of the conti'act, as a 
sale by their agent, and repudiate the ac- 
companying representations. The defendants 
are bound by the contract of sale in its total- 
ity, or not at all; so that the actual posUiro 
of the case, if it be one of agency by ^^'il- 
liams, is either a nullity tliroiighout, or- 
binding throughout. The principals have no 
right to bind the other party by a ratification 
of part of his acts and ti-ansactions, and by 
a rejection of the rest. They must take the- 
whole or none. The representations are a , 
part of the res gestae, and not separableTK 
from the sale. The question as to the agency 
of Williams wiU arise hereafter. Now, the- 
certificates above alluded to, which consti- 
tuted the basis, as it were, of the pm-chase,. 
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represent the townsliip to contain from one 
bimdi-ed and fifty to two hundred millions of 
timber. So gross an exaggeration, so ex- 
travagant an estimate, never could have been 
made in good faith by the certificate maimers 
—notwithstanding their affected sincerity— 
nor could the cei-tificates have been intended 
otherwise than to mislead and cheat purchas- 
ers, a-edulous, if you please, but on that veiy 
account more easily seduced and deceived. 
This record, as well as some others of a 
kindred character, which have already been 
b'eliire this com't, exhibit a very low stand- 
ard of morals and duty— if one might not 
more strongly characterize it as a most un- 
scrupulous profligacy— much in vogue among 
this class of certificate makers. Admitting, 
that "Williams himself was a dupe of the de- 
ception; (which is not very easily to be ad- 
mitted), the aggravation of the case is not 
lessened as to the plaintiff and other pm'chas- 
ers. They believed in him and in the certifi- 
cates, and the plaintiff made the pm'chase 
upon the faith of both. It was, therefore, 
either a case of mutual mistake or of gross 
misrepresentation in a matter vital to^ and 
constituting the very basis of the bargain. 
If the law would tolerate such a bargain, 
which I am very slow to belieVe; it 
would find no countenance in a court of 
equity. There is not any ground to suppose, 
that Emerson was not acquainted with the 
contents of these cei'tiftcates. On the con- 
trary, if Williams is to be believed, his testi- 
mony fully establishes, that Emerson not 
only knew the contents, but corroborated 
them; and there is some other independent 
testimony in the record to the same effect 
There is, besides, a not unimportant ingredi- 
ent in this case, which ought not to be passed 
over in silence. The paper given by Emer- 
son to Williams, (of which we have several 
versions in the ease not differing substanti- 
ally from each other in their import on this 
point,) afiirms, that Williams is to have the 
refusal of three fourths of tlie township at 
six dollars and fifty cents per acre;— the 
terms one third cash, one third in one, and 
one third in two years, with interest annual- 
ly. Now from this paper it would seem, 
that Emerson was to retain one quarter part 
on his own account; and that the real price 
was truly stated. In point of fact, the price 
is imtruly stated, and as it would seem pm-- 
posely. At ail events, it coidd not .but mis- 
lead, as it was considerably higher than the 
actual bargain, and would have a tendency 
to show, that Emerson placed a higher value 
on the land than was the truth. The other 
defendants deny, in their answers, that they 
ever authorized Emerson to sell any portion 
less than the whole township, or that they 
evfer autJiorized him to make such a conti-act 
of refusal as he gave to Williams. Be it so. 
They subsequently ratified the sale as made 
to the plaintiff, and are bound by it, as much 
as if they had given a precedent authority. 
There is some attempt made to explain the 
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groimd of this false statement of the iirice 
in the paper given by Emerson to Williams; 
but I must say, that it is whoUy xmsatis- 
factory, and looks very much like an after- 
thought Besides, the paper would naturally 
lead every pm'chaser to suppose that the 
price was six dollars and fifty cents for every 
acre in the whole township; and not upon 
a deduction on account of an excess of land 
covered with water in the township beyond 
the usual quantity. Nay, such is the obvious 
pm'port of the language used in it Emerson 
could not but know, that the paper would be 
shown to pm'chasers; nay, that its known 
object must have been to procure pm'chasers. 
Why then should he have suffered them to 
be misled by a statement now admitted to 
be untrue on the face of the paper? 

Passing from this, let ns proceed to the next 
question, and that is, whether the sale was 
made by Williams, as the agent of Emerson 
and the other defendants, or on his own sole 
accoimt as principal. I am aware of the 
positive denial of Emerson of any such agen- 
cy; but, looking at all the facts, is not the 
agency substantially an inference of law? If 
Williams is to be believed, he acted as the 
agent of Emerson and the other defendants, 
and not upon his own sole account as a pm'- 
chaser. It is said, that Williams is an in- 
terested witness; but it seems to me, that 
his interest is no more than that of any other 
person, called as a witness to establish his 
agency in a particular transaction; and the 
competency of such a witness is a known 
exception, in the law of evidence, to what may 
be deemed the general rule. Then, again, 
his credibility is assailed, upon the gi-ound 
of his mistakes and the frail state of his 
memory. But the ex parte deposition, taken 
in jMay, 1842, before his apoplectic attack, if 
it be not primary evidence, is, at least cor- 
roborative evidence of his deposition in No- 
vember, 1842, to the genei-al ti'uth of his 
statements, as to all the material facts on 
which I rely upon the present occasion; 
and his testimony derives no small support 
incidentally from other witnesses. The main 
fact, whether he was a purchaser or an agent, 
is scarcely a matter in which he could be 
under any error or mistake. The paper 
given to Williams by Emerson is by no, 
means inconsistent with the suggestion, that 
he was an agent. It is precisely what would 
take place, if the design was to conceal the 
agency, and yet at the same time to give 
the agent an interest and premium upon all 
he, could sell the township for beyond a 
fixed price. Such a com-se of proceeding is 
riot unknown in general commercial business; 
and this court has had occasion to know, that 
in the recent tiruber land speculations, it was 
not an nneommbn expedient It was not un-" 
important to give to a real agent the appear- 
ance and character of a purchaser' on his 
own account His representations would be 
likely to be listened to with more respect and 
confidence, as a pm-chaser, than as an agent, 
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clothed vrith the instructions and interests 
of others. The subsequent facts con-oborate 
this view of the matter. All the defendants, 
except Emerson, deny, that they ever author- 
ized him to give any such paper of refusal, 
or to sell sub modo. Emerson was to sell 
for all of them, and to sell the ontiretj^ of 
the township; and certainly he might con- 
sistently employ a sub-agent to effect the 
sale upon such terms as he, Emerson, might 
dictate and subsequently sanction. "Williams 
never made any deed; but Emerson acted 
as. the substantial party in interest, and the 
title from the state to the pur-chasers was 
procured by and through Emerson. So that, 
whatever was the form of the transaction, 
Emei-son acted as principal for the defend- 
ants in procuring the deeds from the state, 
and he received tlie jmrchase money and 
took the notes in his own name. Williams 
incurred no responsibility either to Emerson 
or to the purchasers in the final an-ango- 
ments, whatever he might have done in the 
antecedent steps of the negotiation. Indeed, 
it is very difficult to see, how, upon the ad- 
mitted facts, he can be treated as a pur- 
chaser from Emerson— or as principal selling 
to the plaintiff and the other pei-sons, inter- 
ested in the sale. He never acquired any 
title to the property himself. How could he 
then be treated otherwise than as an agent, 
not in form, but in substance, negotiating for 
Emerson and the other defendants? It is 
ti-ue, that he was permitted to appear as a 
principal; but it is equally true, that he was 
a. mere conductor rei, subject to the control 
and confii-mation of the sale by Emerson as 
the owner of the propertj% 

In considering the testimony of Williams, 
I hare not adverted to -the depositions of 
Moses Paul and Joseph Hanson, introduced 
into the supplemental record; not that, if 
regularly inti'oducod into the case, they 
would in any manner change my opinion 
as to the value of his testimony; but simply 
because, being irregularly and improperly 
taken, and being irrelevant to the matters 
of the supplemental bill, they must be sup- 
pressed. 

In the next place, as to the lapse of time. 
This in many cases is a most important con- 
sideration, and weighs much, and sometimes, 
"est maximi et moment! ponderis," espe- 
cially when there has been a gi-eat change 
of circiunstances as to the character and 
value of the property', in tlie intermediate 
period; and a fortiori, where the party 
complaining has been fairly put upon his 
diligence, and has had ample means of in- 
quiring as to all the material facts, and has 
chosen to lie by in gross indifference and indo- 
lence. This question does not indeed seem 
fairly open upon the present pleadings. 



The bill charges that the plaintifiE fii-st dis- 
covered the gross fraud and imposition prac- 
tised upon him in July, 1S41, and, as it should 
seem, by means of the memorial of Emerson 
to the commissioners, in March, 1841, and 
their report thereon made in July, 1841. The 
answer sets up no denial to this statement 
of the bill; and does by implication admit 
its correctness. But whether this be a just 
inference or not, it seems to me, that the 
lapse of time cannot interpose any bar to 
the relief asked by the bill, if otherwise well 
founded; for the memorial of Emerson is 
of itself clear proof, that he was before that 
time fully aware of all the material facts; 
and there is no pretence to say, that he com- 
municated them to the plaintiff. Neither is 
it shown, that the plaintiff had, by any other 
means, obtained, suitable information to put 
him upon inquiiy. In short, for aught that 
appeal's in the case, the plaintiff never dis- 
covered the gross falsity of the representa- 
tions made to him until the memorial and 
report brought it home to his knowledge. 
Besides, as was remarlced by the lord chan- 
cellor in Partridge v. Usborne, 5 Russ. 195, 
232, when one party to a contract makes a 
positive representation, it is not laches in 
the other not to proceed immediately to veri- 
fy that representation. At all events, the 
defence is not put upon any such ground as 
the lapse of time, and knowledge by the 
plaintiff of the matex'ial facts, so as to have 
called upon him for precise proofs of his real 
situation and of the time when he first dis- 
covered the full nature and extent of the 
deception practised upon him. So tliat it 
seems to me, tliat the court is not called upon 
in this case, by the state of the pleadings 
and evidence, to act upon any such defence 
as the lapse of time, whatever, under other 
circumstances, might have been the just 
value of any such defence. Upon the whole, 
without going more at large into tlie merits 
of the case, my opinion is, that the conti-act 
of sale with the plaintiff ought to be set 
aside, as founded in gross mistake and gross 
misrepresentation, and that the plaintiff 
ought to be restored to his original rights, 
and receive back the pin-chase money, upon 
executing a due re-conveyance to the de- 
fendants, and making such other allowances 
as upon a hearing before a master shall, un- 
der all circumstances, be equitable and just 

[NOTE. This cause was heard in vacation, 
by agreement of the parties, but Judge Stor> 
died before tlie decree sketched out by him was 
entered. A motion to enter the decree at tht 
next term was granted by Judge Woodbury 
over respondents" objections. See Case No. 
3,0G1. Afterwards the cause was heard on ex- 
ceptions to the master's report, and also upon 
an application of respondent Noreross to put in 
evidence, under a cross bill, a discharge obtained 
by him in bankruptcy. See Case No. 3,962.J 



£7 Fed. Cas. page 819] 



(Case No. 3,961) I30GGFXT 



Case K^o. 3,961. 

DOGGETT V. EMERSON et al. 

[1 Woodb. & M. 1.] ^ 

Circuit Court, D. Maine. Oct. Term, 1845. 

Equity Practice — Hearing in Vacatjok bt 
Ac KKCMEXT— Death of Judge — Entry op De- 
cree— Opinion — Rehearing — Notice. 

1. A case heard and decided in vacation be- 
fore one judge, by agreement of the parties, it. 
to be considered as if heard and decided before 
and by the court. 

2. If the decree be not actually entered till aft- 
er tlie judge dies who drew it up and announced 
it, an entry of it may be made at the next term. 

3. The intervening death of the judge, in such 
,a case, is no objection, and no ground, for a re- 
hearing, if an opinion was actually delivered; 
but otherwise, if only prepared. To justify a 
rehearing, it is not sufficient to satisfy the court, 
that the opinion may have been erroneous in 
law, if there was no mistake as to the law or 
fact when it was given. 

[Cited in Hunter v. Marlboro, Case No. 6,908.] 

4. A court may alter its judgment at any time 
before it is entered up; or, if entered, before il 
is made final to be carried into effect. But it 
should not be altered without notice to, both 
parties, if it has before been announced, nor 
without the full hearing and adequate causes 
which take place and justiftr rehearings usually 
in chancery. 

[Cited in Jenkins v. Eldredge, Case No. 7,- 
2G9; The Illinois, Id. 7,003; U. S. v. Garcia, 
Id. 15,186; Giant Powder Co. v. California 
Vigorit Powder Co., 5 Fed. 201.] 

This was a bill in equity pending here at 
the last May term for ar^ment The plead- 
ings and evidence being closed, and sufficient 
time not existing then for the hearing, it was 
mutually agreed by the parties to have it 
heard in the vacation at Boston. The cause 
was accordingly argued there, at length, be- 
fore the presiding judge of the circuit court 
for this district, the other not wishing to 
take part in the case, though not asking to 
be excused on accoimt of any interest or con- 
nection with the parties, nor declining to 
take part in it when necessary. In August 
last, in the presence of the coimsel for both 
parties, and both assenting to the act, an 
opinion on the case was delivered in writing 
by the presidmg judge. [Case No. 3,960.] 
It was in favor of the plaintiff; and in order 
that it might be entered on the record by the 
derk here, the form of a decree was sketched 
by the judge in conformity to the opinion, 
And coiTected in the presence of the coimsel; 
and a blanlc filled up with the name of a 
master in chancery, mutually acceptable to 
the parties, for making a further report in 
the case. This paper was then handed with 
the opinion to the gentleman who reports 
the decisions of the court, in order that it 
might be transmitted to the clerk here;— but 
it was not in fact forwarded till the 9th of 
September, three days after an adjourned 
term of the circuit court closed here, and 
hence was not entered at that session, 

* [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



The next day after it was forwarded, the 
presiding judge died, and at this term the 
plaintiff by his counsel, William Fessenden, 
moved the court to enter and carry into ef 
feet the decree. 

This was objected to by the counsel for the 
respondents, W. Preble and J. Rogers. 

WOODBURY, Ch-cuit Justice. It will con- 
duce to a more correct understanding of the 
several objections, which have so ingeniously 
been m*ged against this motion, to consider 
how the case would stand, independent of 
tlie death of Judge Story. 

Could it be urged with effect or plausibility 
that only one judge was present or partici- 
pated in the opinion and decree, if that 
judge had not died before the decree was 
actually entered on the docket? We thiiik 
not. Because the heai'ing before only one 
judge, and an opinion rendered, or decree 
prepared only by one judge of this court, 
where the other is either absent, or desirous 
not to take part in them, is a very common 
practice, and is legal. On the contrary, if 
both choose to be present, and to take part 
in a cause, it is undoubtedly ti'ue, that no 
binding decision can be made without the co- 
operation and union in views of both judges. 
The opinion and decree, therefore, in tins 
case, were not invalid because given by one 
judge alone, when the other wished to be ex- 
cused from taking pai't in the hearing and 
decision at Boston, and did take no part, and 
the parties through their counsel had their 
hearing voluntarily, before the other judge 
alone. "Volenti non fit injuria." Plowd, 
501; 4 Bing, '628. N«s:t it cannot hupair 
the validity of the opinion and decree, thaj; 
the hearing was had and they were made^in 
the vacation. Because such is often the prac- 
tice for the convenience of the parties them- 
selves;, and when assented to, as in this 
case, by them, and attended on by them, no 
court of law, much less of equity, could per- 
mit either of them on that account to im- 
peach their validity. Gould v. Oliver, 2 
Scott N. B. 241. Nor is it any sound objec- 
tion to such an opinion and decree, that the 
entry of them, or the results of them on the 
docket, is not made till the next stated term 
in the disti'ict, though an adjom*ned term 
may intervene. It is understood in such 
cases that they shall be seasonably carried 
into effect; and a delay of one or two weeks, 
when at a distance and not extending be- 
yond the next stated term of the court in 
the district, would not seem um-easonable, 
or beyond the presumed spirit of the agree- 
ment concerning cases thus heard and thus 
to be disposed of.. 

We come next to the only other objection, 
except that which grows out of the inter- 
vening death of the presiding judge. It is, 
that till the decree is actually entered on 
the docket, and probably till the close of the 
term, it may be reviewed, amended or an- 
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nuUed. Hudson r. Guestier, 7 Cranch [11 U. 
iS.] 1. This is true; but it is stiU, before 
entered, if made by the court, a decree slio-w- 
ing the judgment of the coiurt. It shows what 
is the deci-ee of the coiu*t as much as an 
opinion, read by one of the judges in the 
court room, containing the views of the court, 
shows the opinion of the court. If both are 
completed and announced to the parties at 
the time and place agreed by them, they are 
finished, except the mere entry of them on 
the doclvet and record. The subsequent steps 
are ratlier steps to enforce or can-y them into 
effect, than parts of the opinion and decree 
themselves. But as an entry is necessary to 
complete their operation and give them full 
effect, like an enrollment of a decree or a 
signature of it by the chancellor in England, 
it is in the power of the court to make changes 
in them before tliat is done, and probably be- 
fore the term closes at which the entry is 
made. Such changes, however, after the 
opinion and deci'ee have been formed and 
communicated to the parties, would be alto- 
gether destructive of judicial consistency and 
firmness, as -well as- public policy, unless 
made upon good and m-gent cause, on a full 
rehearing by both pai-ties. 

The intervening death of the judge, who 
delivered the opinion and made the decree 
of the coiu't, is, in our view, not such a cause. 
Both of these— the opinion and decree— were 
acts of the court, and not of the judge per- 
sonally, and hence it is not necessary he 
should make or see to the entry of the decree, 
but other judges or the court can see to it. 
[Life & Fire Ins. Co. v. "Wilson] S Pet. [33 
U. S.] 291, 303. Both may be altered by the 
court, but not by the judge delivering it after 
eommunlcaled to the parties, except he con- 
tinues alone to represent the com-t in that 
<?ase,' and they may be altered by other 
judges when representing the comrt, as well 
as by him who formed them originally,. Here, 
the same court exists now as then, and with 
the same p.o\vei-s. To justify an alteration, 
then or now, in an opinion once pronounced 
or in a decree once made, but not entered, 
there must be shown some obvious mistake 
of law, or some -obvious mistake of fact; or 
some new matter since discovered, entirely 
changing the grounds of the former opinion- 
and decree. Indeed there must be some- 
thing tantamount to what would justify a 
new trial. A rehearing is not granted for 
mistake .of counsel as to the force of evidence, 
nor if facts ai-e wished to be introduced by a 
supplemental biU, which are merely cumu- 
lative. And there must be a supplemental 
bill in such cases, if there be newly discover- 
ed evidence such as to justify a revision. 
Baker v. Whiting [Case No. 786]; 16 Ves. 350; 
17 Ves. 178; Dexter v. Arnold [Case No. 
3,856]. But nothing of this kind is pretended 
here; nothing beyond that difference in views 
as to the law and facts, which usually exists 
between opposing parties or coimsel, and 
which are probably in no respect stronger 



now, than they were when the case was first 
argued.^ 

A rehearing merely for the intervening 
death of a judge, who pronounced the opinion, 
would be neither for a mistiike shown in law 
or fact, nor for a new discovery of what 
showed the former opinion and decree to be 
erroneous. A rehearing can be had in equity 
on a petition, even after judgment, but not 
of com-se. It rests in the discretion of the 
court, and probably is where the judgment 
is not final, or not yet executed. Daniel v. 
Mitchell [Gases Nos. 3,5G2 and 3,503]. For 
in The Avery and Cargo [Case No. 672], it is 
said the court will not gi'ant a rehearing at 
a term subsequent to that at which it was 
finally decided. See [Sibbald v. U. S.] 12 
Pot. [37 U. S.] 492; The New England [Case 
No. 10,151]; 3 Dow. 157. Is there, then, any 
other conceivable principle, why his death 
should affect the question one way or an- 
other? It may be said that the opinion and 
decree are not, and may not be, the opinion 
and deci-ee of the com-t at the time when the 
decree is to be entered up. So it may be 
said always, where cases are continued nisi, 
that the opinions, rendered on the circuit aft- 
er the term, may not be the opinions of the 
court at the time the comrt was held, as a 
change in views may have been produced in 
the same judges, or new ones may have been 
appointed in the case of old ones deceased, 
and of different views from them. But that 
is never tlie inquiiy, or the test On the con- 
trary, it is, was the opinion rendered by the 
court, -and at the time and place agreed by 
the parties? and was it, or is it to he, entered 
substantially at the term agreed? Thus here, 
if the opinion and decree were given ax the 
time and place virtually agreed by the par- 
ties, and the decree is now entered at the 
time and place proper imder that agi-ee- 
ment, no intervening death of a judge can be 
any groimd for re-opening or invalidating 
them. Where a court has been changed be- 
tween the foi-mation of an opinion and the 
delivery of it, or a judge dies with opinions 
on file and never delivered, and decrees never 
completed in their details, nor communicated 
to the parties in com*t. or at an agreed hear- 
ing in vacation, it is admitted that the whole 
gi-ound fails, that exists here for sustaining 
and entering up tliis decree. A court changed 
is not the same com-t An opinion, not de- 
livered, or a decree, not drawn up in detail, 
may never be uttered or made as proposed. 
But here the opinion was actually delivered, 
and read to the parties." The decree was 
framed after a full hearing, and also com- 
municated to them, and then handed to the 
reporter, in order that it might be, as it after- 
wards was, transmitted to the clerk of the 
court to be properly entered as the act of the 
court. It is in our discretion now, to be sure, 
not to enter it; but it would be a violation 



* It is now published in Doggett v. Emerson 
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of tlie evident intention of the parties fliem- 
selves and of tlie equities of the case, as \7eJl 
ns of analogies and tlie encouragement of 
needless delay and litigation, not to carry it 
into effect, if neither such a mistake? nor such 
a fraud, nor such a discovery of new facts 
are pretended here as would justify a rehear- 
ing in other cases. Where judgment has been 
rendered by one judge, and he dies, his suc- 
cessor must certify or sign it, else a manda- 
mus lies. Life & Fire Ins. Co. v. Wilson, 8 
Pet. [33 U. S.] 291. And the mandamus 
would be, not to order him to give, or reverse 
a judgment; but merely to authenticate what 
his predecessor had done, so as to bring it 
up here, if either of tlie parties wish to have 
it revised. 

It is a great satisfaction to know that, in 
coming to this conclusion, the respondent is 
not precluded from a revision of the original 
decree by a still higher tribunal, if it be er- 
roneous; and, under the force of this cir- 
cumstance, with the other considerations men- 
tioned, the court feels boimd to direct that the 
decree be entered and carried into effect. 
Motion granted. 

[NOTE. This cause was subsequently heard 
on exceptions to the master's report, and also 
upon an application by respondent Norcross to 
be allowed to put in evidence, under a cross 
bill, a discharge in bankruptcy obtained by him. 
See Case No. 3,962.] 
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DOGGBTT V. EMERSON et al. 

[1 Woodb. & M. 195.] ^ 

Circuit Court, B. Maine. May Term, 1846. 

Equity — Rescission of Sale op Laxd — Repay- 
ment OF Consideration — Joint Purchasers 
AND AGENT— Interest — DiscnAKOE in Bank- 
BOPTOt — Delay in Pleading as Defense. 

1. Where timber had been cut from land by 
the grantee of the land, and the money not real- 
ized when a decree was rendered, that he was 
liable to account for it, he having rescinded the 
contract, he was required to file a satisfactory 
bond to pay the amount as soon as collected. 

[Cited in Smith v. Babeock, Case No. 13,009.] 

2. If four persons agree to purchase of the 
state a tract of land, and give their joint note 
for the consideration, and take a writing from 
the agent of the state to make a deed on de- 
mand, and they autliorize one of their number, 
in writing, to take a deed of the same and sell 
it for the whole, each being entitled to the ex- 
tent of one fourth by their private agreement, 
that one has an interest in the whole as agent, 
besides his interest as principal in one fourth. 
And if he gets a deed from the state for one 
eighth running directly to a purchaser of one 
eighth, instead of one to himself, and then from 
himself to the purchaser, he is answerable for 
the whole consideration received, on the sale 
being rescinded 

[Cited in Mason v. Crosby, Case No. 9,234.] 

3. But if after the sale, he divided the whole 
of it between the other three owners, conclud- 
ing to keep as his own share the other one fourth 
of the land, having sold in all to various persons 

* [Reported by Charles L, Woodbury, Esq., 
and GeorgeuMinot,iEsq.] ... 



three fourths of it, the other three are responsi- 
ble to refund, in aid of him, the one third each 
received. 

4. If a sub-agent receives from the vendee a 
part of the purchase money, and pays it over 
to tiie principal, taking land instead of it for 
his compensation, the principal is liable (on a 
rescission of the purchase for fraud) to repay 
that part as well as what he received directly. 

o. Where a conveyance is set aside for gross 
misrepresentations and deceit, the ground of 
the decision naust be considered to have been 
fraud, and in such a case, interest is to be paid 
on the money refunded, without reference to 
any demand, and from the time it was received, 
and interest on the interest from the time of its 
payment on any of the notes originally given. 

6. Where one of the respondents was dis 
charged as a bankrupt in November, 1843, but 
showed no efforts to plead it till April, 1845, 
and in July, 1846, after the case had been pub- 
lished and an opinion given on the merits, 
moved to be allowed to avail himself of it; the 
court considered the application too late, and 
the subject-matter of this bill, a claim in equity 
to rescind a contract, as one not provable under 
the bankrupt law. 

[This was a bill in equity by John Doggett 
against William Emerson and others.] 

This case came before the court again at an 
adjom-ned session of the May term, 1846, on 
exceptions to the report of the master in 
chancery upon the decree against the re- 
spondents, rendered at May term, 1845. The 
original opinion of the court was delivei-ed 
in August, 1845, by Justice Story, and is now 
published in Doggett v. Emerson [Case No, 
3,060], and a decree was prepared to carry 
it into effect; and both were communicated 
to the parties at a sitting held by their agree- 
ment under a continuance nisi. Objections 
being made to entering up the decree, aftei" 
the death of Judge Story, the pai-ties were 
heard on that point, and a reoiuest was made 
for a rehearing of the cause, at the October 
term, 1845. Afterwards, during that term, 
an opinion was pronounced by Woodbury, J., 
for the court against the respondents on 
these points. Doggett v. Emerson [Case No. 
3,961]. The master then proceeded to make 
the inquiries which were submitted to him, 
and reported thereon at May term, 1846. 
Exceptions were filed to his report by all the 
parties, and were argued at an adjourned 
LV'Ssion of the court, held at Portland, .Tuly 
7th, 1846. Enough of the report and excep- 
tions will be stated in the opinion of the com-t 
to show the grounds of the questions. The 
case was continued nisi, and judgment pro- 
nounced at Boston, September 8th, 1846. 

W. P. Pessenden, T. Pessenden, and jMt. 
Deblois, for Doggett. 

Rogers and Rowe, for Emerson, Farren and 
Roberts. 

McOrillis and Poor, for Norcross and Ma- 
son. 

WOODBURY, Circuit Justice. The objec- 
tion taken to the report in this case for not 
allowing a deduction to the respondents on 
:accoimt of timber, which had been cut recent- 
•ly, .but not sold, isi disposed^ of by the, subse- 
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qiient agi-eement of the parties to any mode 
of arranging it, which shall appear just to 
the court, and shall avoid delay. I therefore 
direct, on this point, that beside the allow- 
ances, specified in the report for timber cut 
on the laud and sold, the further quantity, 
found by the master to have been cut, but 
tlie proceeds not then realized, is to be al- 
lowed and deducted, if they have been so 
realized when the judgment is entered up; 
and if they have not been at that time, the 
complainant is to file a bond with satisfac- 
tory sm-eties, to pay the same on demand to 
Emerson in trust for those entitled to it, 
In the proportions in which the considera- 
tion paid by Doggett for the land in conti'o- 
versy shall be actually refunded by them. 

Most of the other exceptions in this case 
may be resolved into three general heads. 
1st. That which concerns the title of Emer- 
son. 2d. That relating to the computation 
of interest. 3d. And that concerning the 
amount of principal which should be re- 
funded. 

In relation to the question about Emerson's 
title to the land, I entertain no doubt ex- 
cept on the point, whether his interest was 
so extensive tliat he should be charged in 
the fii'st instance for tlie whole considera- 
tion, or only one fourth of it That he was 
a party in interest to some extent, must 
have been decided by the judge who made 
the decree, or he would probably have di- 
rected the bill to be dismissed in respect to 
Emerson. From the proof in the case, also, 
it is manifest, that he was, in ti-uth, one of 
the pm-chasers of tlie land in dispute, from 
the state. That beside this, he was one 
who joined with tlie other owners, as copart- 
ners in interest, in authorizing himself, as 
agent of all of them, to dispose of the land 
oil certain specified conditions; that he made 
the sale and took the money and notes there- 
foi'— the notes rimning to himself on account 
of the ow^ners, who had constituted him 
agent; and that thougli in one of the writ- 
ings given to "Williams, he speaks of reserv- 
ing one fom'th of the land from sale for him- 
self and some other persons, yet he then took 
no deed of tliat fourth from the state to him- 
self, or to himself and others; nor did he take 
any afterwards when the consideration was 
divided; nor did he then take releases or 
quit-claims from the other owners. What- 
ever intentions or expectations he may have 
then formed of retaining one fourth for him- 
self and some of the other owners, or what- 
ever arrangements he and the other owners 
made by parol at the time of the division of 
the consideration, the legal title, after the 
piu'chase from the state, stood thus. Till 
different and actual conveyances some time 
after, made it otherwise, it must be regarded 
either as in the state alone, (no deed having 
then been executed by the state of the one 
fom-th,) or if in the respondents, under the 
conti'act with the state, then in all of them 
jointly; as all jointly are named in the re- 



ceipt for the money and in the promise to 
convey, which was made by the agent of the 
state, and all jointly had become responsi- 
ble to the state by joint notes for the consid- 
eration. . If we go next to the collateral evi- 
dence, it seems that the state was to convey 
to all of them, including Emerson, and that 
his portion was to be one fom'th, Farren one 
fom-th, Roberts one fom*th. and Norcross and 
Mason, as a commercial firm, one fourth. 

Looking still further to the written power 
given by all of them to 3<Jmerson, as their 
agent, to sell the whole at a given price, it 
was signed by all, and evidently contem- 
plated that Emerson should take a deed of 
the whole land from the state, and sell the 
whole on account of all as owners of un- 
divided portions. Thus, the promise by the 
agent of the state to convey the land, is in 
terms made to them all by name; and agrees 
"to deed the same to them, whenever they 
shall call on me for that purpose at the land 
office," and bears date February 21st, 1835. 
The same day they all by name jointly em- 
powered Emerson "to take a deed of the 
same," which must be of the whole, and to 
sell it, "if opportunity should present," and 
account for it in four equal shares, such be- 
ing recited to be their true liabilities on the 
notes to the state. It is contended by the 
respondents, that the construction of this 
power is, that Emerson should sell the whole 
of this interest or none, and not three fourths 
of it; and Avhen the proceeds of the sale of 
three fourths were divided, it is believed 
that the settlement was closed on that basis, 
by his paying over to the others all which 
the whole of their shares would sell for, and 
retaining in himself all the one fourth,— the 
residue of the land not sold. It may bo 
sound law, that in a case like this, a power 
to sell the whole land would not imply a 
power to sell a part at the same rate un- 
divided, though we see no evil in a con- 
struction of the power allowing a sale of a 
part, except that it would admit new co- 
owners not wanted. But the proprietoi-s 
were liable to that before by Emei'son's sell- 
ing his own one fom'th to whomsoever he 
pleased. It is not, however, necessary to 
decide this question, as the parties agi'ced 
anew and after the sale, to ti*eat this as a 
sale of the whole of all the interests of all 
the co-owners except Emerson. This, it is 
supposed, they also completed by deeds at 
some subsequent period, though not at that 
time. In any legal view, then, of the title 
and the written agreements at the time of the 
sale to Doggett, Emerson must be considered 
as having at first tlie title to the whole land 
as agent for the whole, (regarding in equity 
that as done which was agreed to be done,) 
or he must be considered as having the title 
of one fourth undivided as principal, which 
all concede he was, to receive as one of the 
principals, and .which he maintains is stUl 
in him. He was, then, interested at the 
time of the sale, and had a title to something 
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as fiilly as any of them, but to Tiow mucli we 
will examine fm*tlier hereafter. As another 
guide in coming to a conclusion, whether he 
is to be treated as then having some interest 
in the land conveyed, and hence to be liable 
for some of the consideration, it is manifest 
that the pm'chascrs looked to him alone, 
thi'ough Williams, his sub-agent, for obtain- 
ing this title. That he wrote to the agent of 
the state to make the deed to the complain- 
ant, of his one eighth; that the notes for the 
consideration ran to him, or were indorsed 
by Williams to him alone; and that, if any 
other circumstance had occm-red, rendering 
an action at law proper for recovering back 
tlie money paid to the plaintiff, it could have 
been sustained against Emerson; or if the 
' money received by Emerson of Boggett had 
proved to be counterfeit, that Emerson in 
his own name could have sued Doggett to 
recover the whole amount. It is my opinion, 
then, that Emerson was interested in the 
land not only for one fourth, but that the legal 
rights of the parties, at the time of the sale 
to the complainant, were in Emerson as 
agent for the' whole, to demand and receive 
a deed of the state for the whole; and then 
to convey to pm-chasers such portion as he 
was authorized to, as agent for all. The 
title to the whole must, then, be considered 
to have been in him when the plaintiff bought, 
to be disposed of for the benefit of himself 
and the rest of the pm-chasers in conf ormiti'^ 
to his contract with tliem. So situated, he 
sells one undivided eighth to the complain- 
ant It was one eighth of the whole and not 
of three f om-ths. It gave a title to pai'tition 
of tlie one eighth, out of and from the whole, 
not out of three fom'ths; and the only dis- 
tinction or difference in the case from this 
is one of form, and arises from the circum- 
stance, that the conveyance was made di- 
rectly from the state to the vendee by Emer- 
son's request, rather tlian fii'St to Emerson 
and then by him to the vendee. This can- 
not, however, alter the equitable or legal 
view of the transaction as among these par- 
ties. Emerson thus bargained away, as 
holder in ti-ust, as agent for all the owners, 
this one eighth of the whole land. He con- 
veyed it to the plaintiff through the state- 
he received the whole consideration— and, on 
account of all this, if the conveyance be 
avoided, he must be considered as in the fii"st 
instance, liable for the whole. 

In the next place, having paid over that 
consideration to the other respondents, as 
each was originally entitled to one fom*th of 
it, considering Norcross and Mason as one 
firm, tliey are each, as original owners to 
that extent in the whole, bound to refund 
one fom-th. Here the case on this point 
would end, looking to no subcontract, or ar- 
rangement among these parties subsequent 
to the sale, and generally looking to none, in 
fixing the liability if made with others be- 
forehand, and not before it had been carried 
Into legal effect For this reason, I do not 



regard, as affecting the liability imder this 
bill, the subsequent agi-eement of Le Breton 
and Moody to buy of Norcross and Mason, and 
another sub-conti-act with Goss and Mitchell, 
and others of like character referred to. But 
as Emerson and all the other parties to the 
bill concm* in admitting, that before the con- 
sideration was actually divided, they agi-eed, 
that the others should take one thu-d of it 
instead of one fom-th, and consider the three 
fourtlis of the whole land sold to Emerson as 
their three fourths, and tlie one fourth retain- 
ed as his— it seems right, in considering the 
amount of damages or money to be retm-ned, 
to make them refund one thh*d each in aid 
of Emerson. This does not affect the ques- 
tion of liability, but merely the amount 
which it is equitable for some to refund, and 
is distinguishable from other arrangements, 
either with others not pai-ties, or among par- 
ties at subsequent periods; and it conforms to 
the ti-uth of the case among those possessing 
the legal title. It makes Emerson liable at 
first for all, as entitled to a deed of all from 
the state as agent, and then the others liable 
in aid of him for all, as they afterwards 
agi-eed to be. This conclusion, as to Emer- 
son's liability to refund aU, would not be 
very different if Emerson had possessed no 
title to the whole. In cases of this kind, 
where there is an agency coupled with an 
interest in the land, or an interest in the con- 
sideration of the sale, though not in the land 
itself, we see no objection in principle where 
the agent receives actually, in the first in- 
stance, the whole considei-ation, and through 
fraudulent representations of himself and 
others under him, the sale is avoided, why 
he should not be held responsible for refund- 
ing the whole. Such is not the case of a 
mere nailed agent or attorney, receiving 
money and paying it over for the pm-pose re- 
ceived, and who may be exonerated after- 
wards in certain cases, from liability to re- 
fund. But it is the case of an agent or 
attorney interested in the matter sold and 
interested In the proceeds, and one whose mis- 
conduct renders a retm-n of the considera- 
tion proper. In such case, therefore, his lia- 
bility to refund the whole is certainly not 
very questionable on that ground. 

In Daniel v. Mitchell [Case No. 3,uG3] the 
agent was held responsible for refunding tlie 
whole which had passed through his hands, 
making at the same time all, who wei-e par- 
ties to the bill and had received portions of 
the consideration, contribute and repay the 
amounts they had respectively received. 

In the present case, if we look to the strict 
legal title to this land, before the one eighth 
of it now in conti-oversy was conveyed by 
the agent of the state to the complainant, it 
was in the state alone. And looking to that 
exclusively, and not the receipt of the money, 
none of the respondents could be made to v&- 
fund the consideration, and take a reconvey- 
ance. But the reconveyance would be to the 
state, or agent of the state, who gave the 
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deed to the complainant, and the state should 
be requu-ed, or its agent, to refund that por- 
tion of the consideration which he virtually 
received for this one eighth through the re- 
spondents on then: joint note. This whole 
proceeding, however, has been instituted and 
carried on without refei-ence to any liability 
by the state, but on the gi-ound of liability 
and rights under the state; as if the state 
had made such a conveyance as it was bound 
in law and equity to make, under the written 
agreements about tliis land, before the sale 
,to the plaintiff. The agent of the state at 
lii'st delayed to give a deed, merely because 
the contract was not made at the seat of 
government, where the papers existed which 
it was necessary to refer to. The delay to 
make one soon afterwards to the owners or 
their agent, and by them or him to other 
purchasers, arose either from a desire in tlie 
purchasers to avoid the expense of double 
deeds, or from a wish not to make any cov- 
enants or warranties. In any fair view, 
then, of the rights and relations of these 
pai-ties, my conclusion on this branch of the 
master's report, as to the extent of the in- 
terest of the respondents in the bill, and the 
respective amounts they are liable to refund 
before making any deductions for rents, tim- 
ber, &c., are: First, that Emerson had a 
right, under the written power, as agent and 
trustee for aU the parties, to the title of the 
whole premises,— each of them as principal 
having a claim to one undivided fourth; 
and, secondly, that Emerson, receiving the 
whole consideration, as agent for all, is to 
refund tlie whole under the decree; but hav- 
ing paid over one third of it to each of the 
others, they ai*e in aid of him to refund that 
proportion respectivelj', and he be held an- 
swerable only for the balance not paid by 
them; and, thirdly, that the reconveyance of 
this one eighth is then to be made, in the 
form reported by the master, to Emerson 
alone, in ti-ust for and as agent for the others 
—they being entitled to receive a deed from 
him of such portions of the one eighth as 
each refunds of the whole amount directed 
to be returned. 

In respect to the next point, to which the 
exceptions relate—the time for which inter- 
est is to be allowed— it is not without some 
difficulty. In cases whei-e contracts are re- 
scinded for mere mistakes, and the property 
sold was taken possession of by the vendee, 
and yielded a regular income, it has often 
been the practice to set off the income 
against the interest, and to go into no com- 
putiitions about either, till possession of the 
premises was given up. Edwards v. Mc- 
Ijeay, 2 Swanst 287; Powell v. Mai'tyr, 8 
Ves. 14G; 1 Dana, 423, 594; 2 Dana, 375; 3 
A. K. Marsh. 180. Such a rule is often more 
convenient and easy than just; and could 
never be equitable unless the property yield- 
ed a certain and considerable income. Where 
interest has in any such cases been given, it 
usually does not begin till a demand is made 
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to refund the consideration. PoAvell v. Mar- 
tyr, S Yes, 14G, But here the original bill 
charges a fraud in the contract of sale, as 
one ground for rescinding it The opinion 
of the court on that biU was, "that the con- 
ti-act ought to be set aside, as founded in 
gross mistake, and gross misrepresenta- 
tions." Not in one, or the other, but in both; 
and though there may be a mistake in cases, 
sometimes with and sometimes without mis- 
representation, it is difficult to conceive of 
"gross misrepresentations" without fraud. 
If they do not always imply actual fraud, 
or a scienter which would make the party 
liable criminally, they implied in this case, 
according to the court, a fraud in law, which 
annulled the whole sale. But beside tliis the de- 
cree itself states both "misrepresentiition" 
and "deceit" as entering into the transac- 
tion; and the ordinary definition and use of 
the latter term is the same as that of fraud. 
Though not employing the precise word 
"fraud," the whole case, as well as the de- 
cree, manifestly shows that the sale was 
avoided as well on account of fraud as of 
mistake, and the former word was not used, 
either from inadvertence or from a kindly 
feeling to employ a term seeming less harsh, 
to describe what the law regarded as coming 
within its purview and meaning. The usual 
incidents to such a decision must, in the 
next place, be attached to it One of them 
is, that no demand is necessary in order to 
obtain interest from the time the demand is 
made. But on the contrary, the taking of 
the money being wrong and fraudulent in 
law, the law will grant interest upon it from 
the time it is so taken. Forster v. Foi-ster, 
1 Ves. Jr. 451, and note; Sehicffelin v. Stew- 
art 1 Johns. Oh. 620; Evertson v. Tappen, 
5 Johns. Ch. 497; 2 Story, Eq. Jur. § 1277. 
It seems to me more just and equal for the 
parties, that in all cases of rescinded con- 
ti-acts, interest be allowed on the money paid 
from the time of payment till the judgment; 
and on the other hand, the partj^ occupying 
the land be charged with rents and profits 
during thepossession,deductingtaxes,and the 
cost of any permanent improvements mado- 
Powell V. Mai-tyr, 8 Ves. 146; Taylor v. Por- 
ter, 1 Dana, 423. Because in some cases 
the rents are little or nothing, and in others 
more than the interest This rule was re- 
cently adopted by the supreme court in Mi- 
choud V. Girod, 4 How. [45 U. S.] 503. 

In respect to the sums or amounts, on 
which interest is to be cast if the bargain 
had been to pay a particular sum in money 
for the whole consideration, and notes had 
been voluntarily taken in part as a substi- 
tute, it would seem to me proper, as the 
master has reported, to cast interest on all 
as if money. The interest then would be 
from the time of the making of the con- 
tract, the execution of it, to the time of 
final judgment on the whole consideration, 
and nothing more. But as this is not the 
truth of the case, and a part only of the 
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-consideration was to be paid at tlie time in 
money, and tbe rest on credit, I am inclined 
to tliinli tlie interest should be computed ac- 
-cording to the truth of the transaction, and 
hence should be cast on the different sums 
paid from the times actually paid, whether 
>as principal or interest^ until the time of the 
final judgment This will give some inter- 
•€st on interest, where it has actually been' 
paid on a note on which an original credit 
'was stipulated; but it will conform to the 
truth of tlie case, and restore the partj' to 
no more than he has really lost. In Eng- 
Jand, breaks or interruptions are sometimes 
■countenanced in the payments, in order to 
allow compound interest. See cases in Ve- 
sey before cited, and notes. 

The only remaining question, raised by the 
•exceptions, is, whether the" respondents shall 
refund, as principal, the amount x)aid by the 
■complainant to this agent or sub-agent, — 
Williams, — or only the amount which the 
^iu-ee respondents, beside Emerson, received 
-after paying to Williams the excess that he 
was by the contract to be allowed over five 
dollars per acre. It is certain that the plain- 
•tiD! contracted to pay for the one eighth, the 
.whole amount of §G.50 per acre. It is equal- 
ly certain, that he paid that anaount for the 
land. It is further manifest, that the re- 
spondents are charged as' liable to refund 
what was paid on that contract on account 
•of the fraud and mistake accompanying it 
It is also manifest that the .fraud entered 
into and confciminated the whole 50.50, and 
not merely the $3 per acre, and that the con- 
tract set aside was one for ?6.50, and not 
§5 per acre. And that the respondents would 
■not have got or taken the $5 to themselves, 
except for the $6.50 paid to their agent or 
-sub-agent, and of which he retained §11.50 
for his services. It is likewise clear, that 
the sum paid to an agent on a contract, is in 
Jaw generally considered as paid to the prin- 
<:ipal. It is as clear, that what the agent 
retains by agreement for his services, is as 
much paid to the principal, or in other words, 
to the agent on account of the principal, as 
if it all passed through the hands of the prin- 
■cipal liJraself. Nor can the grounds of jus- 
tice or law be satisfied when setting aside 
41 contract for fraud, unless all is refunded, 
which was paid on it whether a portion 
was at first retained by the agent, who con- 
sducted the business, or whether it was all 
jpassed over to the principal, and the same 
portion repaid by him to the agent for the 
services of the latter. Still cases may exist 
where equity does not require those who 
may be pai-ties to the bill to refund- the 
whole; but this is not one of those cases. 
Mother view of the transaction strengthens 
this conclusion in the present case, and re- 
moves any doubts remaining. All the §6.50 
jper acre was in fact paid over to the prin- 
.cipals by the agent and sub-agent but the 
5ub-agent was allowed to take a conveyance 
^f another one eightti of the same township, 



on paying only the difference between its 
cost at ?5 per acre, and the §1.50 per acre 
to be allowed to him on the sale to the plain- 
tiffs. So that in reality, all the sums paid 
.to Doggett went into the hands of the re- 
spondents; but $1.50 per acre of it was al- 
lowed on or deducted from what Williams, 
the sub-agent, would otherwise have been 
required to pay on the one eighth he pm*- 
chased for himself. Indeed, but for this last 
circumstance, I would not be understood as 
charging the parties to the bill for notes, if 
any existed, that ran to one not made a 
party to the bill, and the money on which 
never came into their possession, and to sur- 
render which, if still unpaid, they might 
possess no power. That point I leave to be 
settled when it shall arise. But on the facts 
here stated, the whole sum, notes and mon- 
ey, paid by Doggett as principal, all going 
to the respondents, must be refunded, after 
the deductions before directed. 

The exceptions to the master's report, 
which are sustained by these views, are to 
prevail; and those which are oveiTuled by 
those views are not to prevail, and judgment 
must be entered up on the decree accordingly. 
It is supposed that the clerk and the parties 
can make the computations,, and draw up 
the conveyances to conform to this opinion 
on the decree; but if they cannot without 
diflSlculty and delay, let the same master do 
it on a re-commitment and make further 
report early, at the next term. 

After the pleadings were closed in this 
case, and the evidence published,— indeed 
since the argument on the merits was fin- 
ished and judgment pronounced against the 
respondents,— an application has been made 
by Norcross, one of them, to put in as evi- 
dence undei- a cross-bill, a dischai*ge obtained 
by him in bankruptcy. It does not appear 
yet with exactness when Norcross was dis- 
charged. The discharge is sworn to be lost, 
and no copy or duplicate is produced. He 
shows no efforts to file the plea of it till April, 
1845, and it is said to beai* date as early as 
November, 1843.. Some time elapsed be- 
tween the discharge and those efforts, and 
that delay is not accounted for in any way. 
There was negligence in not employing coun- 
sel and feeing them tmtil April, 1845; or if 
Norcross then had counsel who wei'e ap- 
prized of Norcross's wish to have the bank- 
ruptcy pleaded, no reason is known why it 
was not done at May term, 1845; unless it 
may then have been considered too late. No 
explanation is given of this in the papers, 
jand I am not aware of any grouud of ac- 
cident or mistake, or fraud, made out to 
justify permitting a cross-bill to set out the 
.discharge now, and attempt to defeat the 
claim of the plaintiff by it or permitting all 
the existing pleadings to be set aside, and 
this discharge now to be interposed, after an 
unsuccessful attempt to get rid of the case 
on the merits, and after an omission to have 
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the discharge pleaded as soon as it was ob- 
tained. A remedy by a rehearing, or bill of 
review, has been referred to in the argument, 
but neither would be of any avail without 
a cross-bill or new pleadings under this bill. 
To grant either of these, on the facts now be- 
fore the court, would be to encourage negli- 
gence, and favor, as a defence, what is in- 
equitable, certainly, in this stage of the pro- 
ceedings. Young V. Keighly, 16 Ves. 348; 1 
Story, Eq. PI. ■§ 414; Baker v. Whiting [Case 
No. 78GJ; 2 Atk. 177, 533. 

There is anotlier fact stated as to this, 
which is material. It is said that the dis- 
charge was obtained before the supplemental 
bill was filed; and, under a full knowledge 
of its existence and the possession of it, no 
plea was then put in as the law requires. 
Eden, Banki-. Law, 425; 12 East, 6G4. Nor 
is it shown that any attempt w^as then made 
to give it in evidence under the general 
pleadings in the case. Where a claim in 
suit is one, which could be properly proved 
before a commissioner in banki-uptey, and 
after the pleadings are closed, a discharge 
has been obtained, it is usual to plead it as a 
defence at the verj-- next term, happening 
after the last continuance. Nor am I aware 
of any practice to allow it to be pleaded 
afterwards, when long delays have inter- 
vened, unless a good excuse is given for the 
delay, and on suitable terms. Surely it ought 
not to be so long after, that the proceedings 
in the bankrupt court are closed, and all 
dividends made, and more especially if the 
claim was one, as here, about whicI5 real 
doubt existed as to its being legally provable 
before a commissioner. It would be unjust 
in such a case to make the creditor discon- 
tinue, and risk the proof, unless the defend- 
ant, if he can, seasonably drives him to it by 
a plea. Cook, Banla*. Law, c. 6, § 2. But 
however that may be, I am also satisfied, 
that if allowed to be now pleaded, notwith- 
standing the delays, the present claim in con- 
troversy is not of a character rendering it 
proper to have been proved and tried in the 
bankrupt court. It is manifestly not a claim 
on a contract to enforce it Nor is it a suit 
to recover a debt. Almost every section of 
the bankrupt laws refers to debts. Gener- 
ally, too, it must be a debt that the party 
can swear to in amount (Cook, Bankr. Law, 
187, 225; 4 Burrows. 2,44(3); one, required 
formerly to be due at the time of bankruptcy 
(3 Wils. 271); one, ascertainable, though a 
tort, without a jury; and one, not contin- 
gent, till of late years. There must also be 
no wrong or malconduct in the debtor beyond 
neglect. 3 Durn. & B. [3 Term R.] 539; 
Cook, Bankr. Law, 223; Parker v. Norton, 
6 Durn. & E. [6 Term R.] 695; Banister v. 
Scott, Id. 489. Uttei-son v. Yernon, 4 Durn. 
& B. [4 Term R.] 570, overruled 3 Durn. & 
E. [3 Term R.] 539, and sustained the above 
position. 

It will thus be seen, that a bankrupt who 
has acted fairly, still remains liable in many 



cases of damages, torts, &c. (Cook, Baiiki-. 
Law, 221), on account of the nature of his 
liability. The same result still follows in 
some cases of debt, when payable in futm'o 
or v.'hen contingent, though several have in 
later days in England been obviated by spe- 
cial clauses in new acts of parliament, a^ 
they have here, and some by exceptions ay ell 
established in the courts of law. Thus dam- 
ages, as well as debts, may sometimes be 
proved, if liquidated or fixed and certain. In 
tills case, however, ^f any damages can be 
given, they are unliquidated, and might ex- 
tend not only to the money received by Mr. 
Norcross, but if the notes of the plaintifE ex- 
isted and were in a situation not to be sur- 
rendered, the damages might cover their 
amount also. 

The objection here then is, not that the 
damages, if allowed at all, could not in one 
event be settled without tlie intervention of 
a jury; but that, in other events, they might 
not be conveniently; and that it is entirely 
imcertain or contingent whether any dam- 
ages whatever will ever be allowed, — ^the 
claim set up being I'ather for a rescission of 
the contract, than for any debt or damages, 
of any kind, or to any extent Utterson v. 
Vernon, 4 Durn. & E. [4 Term R.] 570; Good- 
title V. North, 2 Doug. 583. If a right to 
damages at all is in dispute or uncertain, 
and not the amount of them, tlie claim can- 
not be proved. Eden, Banki*. 130; Cullen, 
110; Dusar v. Mm-gatroyd [Case No. 4,190]. 
In bills to rescind conti'acts, often no dam- 
ages can be given, but merely the sale va- 
cated. It is ti'ue, that now, though not for- 
merly, futm-e debts can be proved under spe- 
cial clauses in the banki-upt law, and some 
contingent ones may be, as where the con- 
tingency occm-s before the proceedings are 
finished. This may be right in such case, 
and in some others also it "may be" done^ 
but seems to be left optional with the cred- 
itor. The spirit of none of the exceptions, 
howevei*, appears to reach a case like this, 
when the claim is not for either a debt or 
damage, contingent or otherwise, but for a 
rescission of a contract In the next place, 
it is very doubtful w^hether a dischai'ge in 
bankruptcy can be pleaded against any claim 
resting merely in equity and not in law. 
Mediicot*s Case, Sti-ange, 899; Hillyard*s 
Case, 2 Ves. Sr. 407, 1 Atk. 147; 1 P. Vms. 
783; Eden, Banki-. 42. A claim for relief in 
a com't of equity is a naked equity, and not 
a ti'ust, right, or interest, and cannot be as- 
signed to another. Dunlap v. Stetson [Case 
No. 4,164]; 5 Maule & S. 228; 2 P. Wms. 
491; 8 Ves. 583. How could it then be 
proved in ease of bankruptcy as a *'debt"? 
Nor does a commissioner usually seem a 
proper or competent tribunal for trying com- 
plicated disputes in equity. So a banki-upt's. 
discharge is not valid against a suit or claim, 
founded on fraud in the defendant. Parker 
V. Norton, 6 Durn. & E. [6 Term R.] 695; 
Goodtitle v. North, 2 Doug. 583. And here 



[7 Fed. Cas. page 827] 



fraud was alleged and found. Liab'Ktj' for 
fraud implies something more than mere 
debt or liability on a conti-act, and unless 
the damages have been previously liquidated 
by a judgment, and then the liability is on 
that rather than the original cause of action, 
it will be difficult to find a case where a 
claim of that character is discharged by the 
bankrupt laws. See cases before cited. 
This motion is, therefore, overruled. 



DOHBRTY V. The CAROLINE E. KELLY. 
See Case No. 2,422. 



Case 3Sro. 3,963. 

DOHBRTY V. HAYNES. 

14 Cliff. 291; * 1 Ban. & A. 289; 6 O. G. US.} 

Circuit Court, D. Massachusetts. May Term, 

1874. 

PaTEKTS— NOVELTT AXD USEFULNESS — PRBSUSIP- 
TION' FROM GUANT OF PaTEXT— SUIT ON REISSUE 

— Burden op Proof. 

1. An alleged invention, in order to be patent- 
able, must be new and useful, but if useful only 
in a small degree, it is unusual for the court to 
reverse the decision of the patent office in issu- 
ing the patent. 

2. When, as a defence to a reissue patent, it 
is set up that the reissue covers more than was 
embraced in the original, the respondent must 
introduce in evidence the original to support the 
allegation. 

3. Otherwise it will be assumed that the in- 
vention described in the reissue patent is the 
same as that secured by the original. 

4. The respondent must overcome by proofs 
the prima facie presumption afforded by the 
complainant's patent, that the patentee was the 
original and first inventor of what is therein de- 
scribed as his improvement. 

BiE in equity [by Lucy A. Doherty] to 
restrain the respondent [James G. Haynes] 
from infringement of certain letters-patent 
[No. 38,519] upon table trays or waiters. 

The natm'e of the complainant's invention 
was described as consisting, — 

1. In producing a waiter, or tray, with a 
lip, or its equivalent, to project down from 
one edge and below the bottom of the tray, 
such lip, when the waiter is placed on a 
table, being to rest against one edge of it 
so as to prevent the waiter from being ac- 
cidentally pushed forward on the table by a 
person, while pressing against that edge of 
the waiter which is next adjacent to the lip. 

2. In the waiter, or tray, as formed with- 
out any rim to project upward from the rear 
edge of its bottom, the rim being extended 
from the other edges of the bottom. 

The part of the bottom on which there is 
no rim may be either curved or straight, but 
as a general thing it is preferred to curve it, 
in order that it may better fit to a round table 
top, and the hp better abut against the edge 
thereof, when the tray may be in use, than 

^ [Reported by "William Henry Clifford, Esq., 
and here reprinted by permission.] 
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would be the ease were the said part to be 
sti-aight. 

The claims were, — 

A table-waiter, or tray, as made or pro- 
vided with the lip C, or its equivalent, ap- 
plied to and projecting down from its rear 
part, such lip being for the pin*pose specified. 

Also, a table-waiter or tray, as made with 
the rim extending partially around it and 
above its bottom, in manner substantially 
as specified. 

Also, a table-waiter, or tray, as having not 
only a rim extending partially aroimd and 
above its bottom, as set forth, but with a 
lip, or its equivalent, extended down from its 
rear edge, the whole being substantially as 
explained. 

The respondent claimed the right to manu- 
facture ti*ays under a. patent to A. Turner, 
gi-anted subsequent to that of complainant 
The description and claims were substan- 
tially as follows:— ■ 

Table-trays for children have before been 
made with the side and back edges turned 
up, and the front edge turned down, to take 
hold against the edge of the table. 

With this character of tray there is noth- 
ing to retain water or otber liquid that 
may be spilled on the tray by the child, but 
the same is very likely to run off and wet 
the chUd's clothes, or the hanging portion of 
the table cloth, or drop on the floor. 

My invention is to obviate these difficulties; 
and consists in a child's ti-ay, in which all 
the sides are turned up, so as to retain any 
liquid substance that may be spilled upon 
such ti-ay, thereby preventing the child's 
clothes becoming wet, or damage uusuing 
from the upsetting of a mug of tea or otlier 
drink; and I prevent the tray sliding upon 
the table, by means of stop-legs, that are 
fastened to the front edge of the tray. 

Claim.— The child's table-tray, formed with 
the rims b b and c, higher than the rim d, in 
combination with the stop-legs e, attached at 
the front edge of the ti'ay, and as for the pur- 
poses set forth. 

Other matters of defence are sufficiently 
explained in the opinion. 

A. A. Ranney, for complainant. 
C. D. Wright, for respondent 

CLHTFORB, Ch-cuit Justice. Letters-pat- 
ent were granted to Nathaniel Waterman 
on the 12th of May, 1863, for an invention 
consisting of an improved table-ti"ay, or 
waiter, as fully described in the specifica- 
tion, and the record shows that the original 
letters-patent were subsequently sm'rendered 
and reissued as alleged in the bm of com- 
plaint, and that the complainant is the sole 
owner of" the described invention, as secm-ed 
in the reissued patent on which the suit is 
f oimded. Discussion of the titie of the com- 
plainant is unnecessary, as it was not con- 
troverted in argument, nor is it necessary to 
refer with much particiilarity to any other of 
the allegations of the bill of complaint, ex- 
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<;ept to say tliat tlie respondent is formally 
charged with infringing the patented inven- 
tion, and that the complainant prays for an 
account and for an injunction. Various de- 
fences are set up in the answer, of which the 
following are the only ones which rec[.uire to 
he noticed:— 

1. That the invention is not patentable. 

2. That the person named in the original 
patent as the patentee was not the original 
and first inventor of the improvement. 

3. That the reissued letters-patent were 
fraudulently obtained in violation of the 
rights of the respondent, and that the patent 
as reissued "covers more than was contained" 
in the original patent 

Obviously the first two defences involve 
mere questions of fact, which in view of the 
record, do not reqidre much discussion. Such 
an improvement, in order that it may be 
patentable, must be new and useful; but if 
it be useful even in a small degree, it is not 
usual for the court to reverse the decision of 
the patent office in that regard. Applying 
that rule to the case, the court is of the 
opinion that the first defence is not sustained, 
as the new form of the device may be quite 
convenient in the use for which it is designed; 
no direct proof having been inti'oduced to 
support tlie allegations of tbe answer. Curt 
Pat § 29; Lowell v. Lewis [Case No. 8,5G8]. 

In examining the second question it must 
be assumed that the invention desci'ibed in 
the reissued patent is the same as that se- 
cured by the original patent, especially as 
the original patent is not given in evidence 
Ity either party. Tested by that rule, it is 
quite clear that the second defence must also 
be overruled for two reasons: — 

1. Because the letters-patent set forth in 
the bill of complaint afford a prima facie 
presumption that the original patentee was 
the original and first inventor of what is 
therein described as his improvement. 

2. Because the proofs introduced by the 
respondent to overcome that presumption, 
and to prove the allegation of the answer, 
are wholly insufficient for that pm'pose. 

Attempt was made to show that the Seller 
device is of prior date; but it will be suffi- 
cient to say that the proofs are not sufficient 
to support the proposition- Enough has al- 
ready been remarked to show that the third 
defence cannot be sustained, as there is no 
proof to sustain the charge of fraud; and the 
second ground assumed is not open to the 
respondent in this case, as the original letters- 
patent were not introduced in evidence. 
Whenever a party desires to set up the de- 
fence that a reissued patent is not for the 
same invention as the original, he must intro- 
duce the latter in evidence, as the question 
is one of law, depending npon the compari- 
son of the two insti'uments. Seymom* v. 
Osborne, 11 Wall. £78 U. S.] 546. Conse- 
quently the third defence must also be over- 
ruled, and the complainant is entitled to a 
decree for account, and for an injunction. ■ 
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Case No. 3,964. 

In re DOLE. 

[11 Blatchf. 499; ^ 9 N. B. R. 193.] 

Circuit Court, S. D. New York. Feb. 20, 
1874. 

Bankkdptct Courts — Jorisoiction op Dis- 

CUAUGED BaNKUDPT — EXASHNATIOV AS TO CON- 
CEALED Propekty. 

1. The summary jurisdiction of the bankrupt- 
cy court over the person of the bankrupt ceases 
on the granting of his discharge from his debts. 

2. After such discharge, he cannot, by sum- 
mary order, be required to submit to examina- 
tion touching his property alleged to have been 
concealed or fraudulently transferred. 

[Cited in Re Witkowski, Case No. 17,920: 
Re Nichols, 1 Fed. 844.] 

3. For the recovery of such property a plenary 
suit IS necessary, in which, if the bankrupt be 
required to make discovery, or be examined as 
a witness, he will be entitled to the benefits and 
the protection belonging to a party or witness in 
hke eases. 

George W. Lockwood, Jr., for creditors. 
Francis N. Bangs, for bankrupt. 

WOODRUFF, Circuit Judge. On the 2oth 
of June, 1867, Nathaniel Dole presented his 
petition to the distiict com-t for the southeru 
district ^f New York, for a discharge as a 
banki-upt Upon tliat petition, and on the 
27th of June, 1867, he was adjudged a bank- 
rupt On the 12th of October, 1867, Isaac M. 
Andruss was elected assignee of the estate 
of the bankrupt such election was approved, 
and an assignment of the estate was made 
to him. On the TQl of January, 1868, the 
said Dole received from the court a discharge 
duly made and in proper form,. filed January 
9th, 1868. On the 27th of November, 1872, 
upon the petition of the said assignee, and 
the affidavit of G-. W. Lockwood, an order 
was made requiring the said Dole to attend 
before John Fitch, Esq. on the 29th of that 
month, "to submit to the examination re- 
quired Itj the 26th section of the bankrupt 
act" [of 1867 (14 Stat 629)]. Subsequently 
another order or summons was issued and 
served on the said Dole, requiring him to 
appear before the said register on the 9th of 
December, 1872, "then and there to be ex- 
amined in relation to said banlcruptcy, ac- 
cording to the provisions of said act" On 
the 29th of November, 1872, the said Dole ap- 
peared before the register with counsel, and 
presented numerous specific objections to the 
proceedings, and the questions supposed to 
arise thereupon were certified to the district 
com-t Again, on the 9th of December, 1872, 
he appeared with counsel before the said 



• ^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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register, and made other or further objections, ■ 
.the (juestions upon which were also certified 
to the district court Very many of these 
objections were overruled by the district 
judge, "as not having arisen before the regis- 
ter." The precise meaning of this is not ob- 
vious. Of coiurse, it does not mean that the 
objections were not made and insisted upon 
before the register. Possibly, it was intended 
by this to hold that the objecUx>ns related to 
the effect of the examination sought, upon 
the rights of the assignee in some future 
litigation, and were, therefore, not reasons 
why he should not give such information to 
the assignee for his assistance, and to aid him 
in the pm*suit of property which the assignee 
claimed to belong to the estate; or, perhaps, 
it was intended that, even if the objections 
might be deemed reasons for declining to an- 
swer possible questions that might be put in 
the com'se of the examination of the party, 
they were not reasons why he should not be 
sworn, or submit to any examination. In 
the view that I have taken of other objec- 
tions, it is not material to notice this bolding 
fm-tUer. Other objections were held not to 
be correct in law', and were overruled on that 
gi'ound. [See Case No. 3,965.] 

It will be unnecessary to recite a previous 
application for the examination of D.ole, or 
what was done thereupon, or to recite the 
papers or proceedings relied upon to show 
that this attempt to compel Dole to submit ; 
to an examination was vexatious, oppressive, , 
and in bad faith, for the purpose of extorting 
money from him or from his friends. For 
the purposes of this appeal, 1 shall assume 
that the orders for Dole's examination were 
obtained by the assignee in good faith, and 
upon the grounds stated in his application 
therefor, viz., that, two years or more prior; 
to his petition in bankruptcy. Dole was the 
owner of large amounts of property, real and 
personal; that, contemplating insolvency, and 
with intent to hinder, delay, and defraud his 
creditors, he, in 1864, conveyed that property 
to his brother-in-law; that he purchased 
other real estate in the name .of his brother- 
in-law, and sold it at large profit, for his own 
use and benefit; and that Dole retained the 
possession, control, and use of the property 
aforesaid, and sold large portions thereof for 
his own benefit, since his discharge as a bank- 
rupt, the consideration being paid to him or, 
to some one for his use, and various other 
lilce matters, which, if proved, are claimed to 
entitle the assignee not only to recover, for 
the benefit of the creditoi's, large amoimts 
from the brother-in-law, and have the con- 
veyances, &c., dedared void, but, also, to en- ; 
title the assignee to compel Dole himself toj 
pay over and deliver to the assignee large' 
.amounts, to be distributed among the credit- 
ors. 

, In various forms, the counsel for Dole, in 

the said objections, insists: First, that the 

said Dole is not subject to the orders of the 

.(?purt, nor .subject to examination a,t the in- 



stance of the assignee, after his discbarge 
has been granted to him. Second, that, if 
the discharged bankrupt is not wholly be- 
yond the power of the coui't to compel such 
examination, so soon as his discharge is 
granted, he is, after the expiration of two 
years, within which the court has, under 
the 34th section of the act, power to annul 
the discharge, for causes therein specified, 
on the application of a creditor; and that a 
proceeding to annul the discharge can only 
be taken affirmatively by a creditor, and 
not by the assignee, and, therefore, even 
within, two years, no such examination can 
be compelled on the application of the as- 
signee. Third, that, on the face of the pa- 
"pers, it appears that the examination sought 
can serve no useful purpose, for various rea- 
sons, and, among them, that, by the 2d sec- 
tion of the act, any action against third 
persons by the assignee, to recover property 
alleged to have been fraudulently conveyed, 
and claimed by such third persons, is barred, 
because more than two years have elapsed 
since the appointment of the assignee; that, 
if the examination should disclose that any 
property so fraudulently conveyed had, since 
the discharge, come back to the possession 
of Dole, the court could make no summary 
order requiring him to deliver it to the as- 
signee; that a formal suit would be necessa- 
ly; that, whatever authority the court has to 
cause an examination of Dole, it was not 
given, and should not be exercised, when a 
suit is the only mode in whicb the propei*ty 
can be recovered from him, and in w^ich, if 
he be examined, he will have the rights of a 
witness, and his testimony will be available 
for his own protection; and that even a. dis- 
covery in equity enures to the benefit of the 
defendant required to make discovery. Oth- 
er considerations were urged, both in denial 
of the power to compel Dole to submit to 
examination and, also, to show that, if the 
power existed, it ought not to be exercised 
in this case. 

The question whether one, whose improvi- 
dence or misfortunes have involved him in 
bankruptcy, remains, after his discharge, for 
the residue of his life, subject to the orders 
of the bankruptcy court, and liable to be 
compelled to submit to summary proceed- 
ings for his examination, at the instance of 
the assignee appointed to close and settle 
his estate, is a question of some interest 
Tbat question is not to be determined by 
the special circumstances of a particular 
case,, which may seem to make the exami- 
nation of the bankrupt reasonable. It is a 
question of authority, and, perhaps, in a 
strict sense, one of Jurisdiction of the debtor, 
which, if it exists in the court four years aft- 
er his discharge, has no apparent limit short 
of the termination of his life. If the argu- 
ments by which the claim to such examina- 
tion is urged prevail, I perceive no reason 
why, the power does not continue, notwith- 
standing the assignee shall bave rendered 
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his final account and been also discharged, 
if a ci'editor afterwards discovers other as- 
sets not administered, or property that, he 
suspects, has been fraudulently concealed or 
conveyed by tlie Ijaukrupt. 

The only provision of the statute which is 
claimed to confer this extraordinary and 
ever-continuing power, is the 26th section of 
tlie bankrupt act; and that meaning is as- 
signed to tlie following language: "The coui't 
may, on the application of the assignee in 
baukruptC3% or of any creditor, or without 
any application, at all times require the 
bankrupt, upon reasonable notice, to attend 
and submit to an examination, on oath, 
uijon all matters relating to the disposal or 
condition of his property, to his trade and 
dealings with others, and his accounts con- 
cerning the same, to all debts due to or 
claimed from him, and to all other matters 
concerning his property and estate, and the 
due settlement thereof according to law, 
which examination shall be in writing, and 
shall be signed by the bankrupt and filed 
with the other proceedings." On tlie con- 
struction contended for, the power of the 
court is unqualified, and may be exercised, 
according to the terms of the section, by 
the court itself, of its own motion, without 
any application therefor, and without any 
limit as to time, and altliough the assignee 
has been discharged. 

It is, unquestionably, important to the in- 
terests of creditors, and very often indis- 
pensable to the proper performance of the 
duties^ of the assignee, fhat the debtor should 
furnish all the information which he has 
concerning his property and debts, or which 
may aid in the collection, disposition and 
best appropriation thereof, in the settlement 
of his estate, to the greatest advantage of all 
who are interested. It was unquestionably 
the intention of the statute to require that 
all such information should be furnished by 
the debtor, as well when he was adjudged 
bankrupt upon his own petition, as when he 
Avas proceeded against, by his creditors, in 
invitum. Hence, sections 1 and T provide 
summary and stringent means of compelling 
such disclosures, if the debtor do not volun- 
tarily make tliem. To accomplish this fully, 
the very first step in proceedings on the pe- 
tition of the debtor must be accompanied by 
full particidars relating to his debts and his 
esfcite, which, in cases of those who have 
been perfectly honest in their dealings, and 
liave done no act contravening the provisions 
of the banki-upt law, will, in general, be all 
that is really necessary- Section 11. The 
like requirement in cases of involuntary 
bankruptcy is also provided. Section 42. 
By section 14, the debtor is required, also, 
to execute whatever instruments, &e., may 
be proper to enable the assignee fully to 
posj^ess himself of the property. By section 
22, the court may, on the application of the 
assignee, or of any creditor, or of the bank- 
rupt himself, or of its own motion without any 



application, examine, upon oath, the bank- 
rupt or any person proving or tendering 
proof of claims, concerning the debt sought 
to be proved. Next, section 26, above re- 
cited, authorizes the examination of the 
bankrupt as to all matters concerning his 
property and estate; and this, in section 43, 
is in substantially the same form provided, 
in cases where tinistees are selected to settle 
the estate, in lieu of an assignee. When a 
discharge is applied for, creditors may op- 
pose upon any or all of very numerous 
grounds, imputing falsehood, concealment of 
property or books and writings relating there- 
to, failure to deliver property to the assignee, 
unlawful preference given, removal of prop- 
erty from the district, fraudulent preference, 
fraudulent payment, transfer, conveyance or 
assignment, and other acts or misconduct, 
and, such opposition being made, the ques- 
tions arising thereupon must be tried in 
some form. On such a trial, the debtor can, 
unquestionably, be required to submit to ex- 
amination touching all the grounds of objec- 
tion, if the creditors so desire. Sections 29, 
31. Finally, the discharge of tlie bankrupt 
may, within two years after its date, be im- 
peached and amiuUed, upon proof that it 
was fraudulently obtained in any of the 
particulars which, under section 29, would 
have availed to prevent his discharge, and 
which were not, at the time of such dis- 
chai'ge, known to the creditor or creditors 
seeking such impeachment. 

The question now recm'S— is the debtor 
liable to compulsoiy summary examination, 
four years after his discharge is granted? 
The question is not, whether the debtor is 
liable to be examined as a witness in any 
suit or proceeding in which, according to law 
or the usual practice, the examination of wit- 
nesses is allowed. That is not the claim 
here made. It is, that, without fee or allow- 
ance for his time, without the rights of a 
witness as such, without the power to use his 
testimony as he might if examined as a wit- 
ness in an action or suit against himself, he 
can be compelled to give his time and sub- 
mit, as the case may be, from time to time, 
to a course of examination, without ever be- 
ing assured that proceedings against him are 
terminated, and that he is finally discharged 
from the summary jm-isdiction of the com-t. 
In the course of the proceedings, from their 
initiation down to the debtor's discharge, it 
will be seen that there is the fullest and 
most ample opportunity to learn from the 
debtor all that he knows, ah that he has 
done, or suffered or permitted to be done, 
which affects his property or his debts, which 
can assist the assignee or trustee in the ad- 
ministration, collection, disposition, or dis- 
tribution thereof, and all of his life or con- 
duct which can affect his title to a discharge. 
After that, in any controversy which ai'ises 
either with himself, or with persons claim- 
ing to be creditors, or with persons supposed 
to have property of the estate in then* pos- 
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session, he can, in the consequent litigation, 
be examined, as any other person or party 
whose testimony may be used on the trial. 

But, the language of the 26th section, un- 
der which it is here sought to examine the 
Tjankrupt, is, "the com-t may, * * " at all 
times, recLuire the bankiiipt to attend and 
submit to an examination," «S:c., &c.; and, 
upon this especial sti-ess is laid. The words 
*'at all times" must, I think, be read in con- 
nection with the subsequent clauses of the 
^ame section. After saying that the court 
may require him to submit to examination, 
the section authorizes the examination of 
witnesses for the same purposes, on the ex- 
amination touching the matters to which his 
examination is addressed; and it provides 
for the production of the bankrupt for such 
examination, if he be in custody, or for the 
•examination to be taken in such manner as 
the court may deem proper, Tlie section 
then declares that the bankrupt "shall, at all 
times, until his discharge, be subject to the 
order of the com't, and shall * * * exe- 
cute all proper writings * * * and do and 
perform all acts requu-ed by the court touch- 
ing the assigned property or estate, and to 
•enable the assignee to demand, recover, and 
receive all the property and estate assigned, 
wherever situated; and, for neglect or re- 
fusal to obey any order of the court, such 
banlirupt may be committed and punished 
as for a contempt of com*t" This clause 
precisely covers what it is sought to compel 
in the present proceeding. The same section, 
in subsequent clauses, plainly relates to pro- 
ceedings prior to his discharge. He is per- 
mitted to amend his schedules of creditoi-s 
-and of property. His wife may be required 
to attend and be examined, and, if she do 
not, he "shall iiot be entitled to a discharge," 
unless he proves that he was unable to pro- 
•cm-e her attendance. All these provisions 
tend to show that it is only until his dis- 
charge that the bankrupt is under the sum- 
mary jurisdiction of the court, to be proceed' 
ed against by order, in its discretion, and to 
be punished for neglect or refusal to obey, 
by imprisonment, as for a contempt of com*t; 
and that the words "may at all times re- 
quire," in the first clause of the section, re- 
fer to andshouldb&constnied with the provis- 
ion for such punishment for disobedience as 
is presa*ibed in the same section. The re- 
•quk'ement of the com't that he attend and 
-submit to examination, is one of the orders 
to which he is declared subject until his dis- 
charge. The concluding sentence of this sec- 
tion is especially significant on this point. 
It declares that "no bankrupt shaU be liable 
to arrest diu'ing the pendency of the proceed- 
ings in banlcruptcy, in any civil action, un- 
less," &c., &C. What is meant by "dming 
the pendency of the proceedings in banlc- 
ruptcy?" Plainly, on refeiTing to the prev- 
ious words of the section, it is imtil the dis- 
charge of the bankrupt is granted or denied. 
It will'hai'diy be claimed that the court has 



summary jurisdiction to order the examina- 
tion of the bankrupt when the proceedings 
in bankruptcy are not pending; and this 
clause shows what, in the statute, is deemed 
the pendency of the proceedings in bank- 
ruptcy, namely, do\vii to the granting of the 
discharge, if a dischai-ge be granted. Why 
say, during such pendency, if that was not 
the meaning? As against the bankrupt, the 
proceedings are pending until his discharge, 
and, until that be gi'anted or denied, he can- 
not be arrested in a civil action, for any debt 
or claim from which his discharge, when ob- 
tained, will release him. After that, his 
protection will depend upon the question to 
be raised in. independent litigation, whether 
his discharge is valid. Certainly, it cannot 
be claimed that the exemption from airest 
continues indefinitely, and, if the proceedings 
are not pending, as against the bankrupt, 
then he cannot be subject to summary or- 
ders. If, in this pai-ticular, the proceedings, 
as against the bankrupt, can be said to be 
inchoate and liable to be annulled, and, 
therefore, to be pending for two years after 
the date of the discharge, itwould not sustain 
the present summary order; and yet it will 
hardly be insisted that the exemption from 
arrest declared in the section extends, by 
force of that declai-ation, through that per- 
iod of two years. 

The connection in which this 26th section 
stands, its relation to the provisions of the 
act which precede and which follow it, and 
which terminate in provision for a discharge, 
and the declaration of its effect, indicate, 
also, that it contemplates only things to be 
done and orders made in the coui'se of pro- 
ceedings which are to precede the discharge, 
and which prepare the way for the applica- 
tion therefor. Analogy to all actions and 
suits terminating in judgment or decree, in 
which parties may be subject to the sum- 
mary power of the com-t, also suggests that 
the power ceases when the judgment or de- 
cree is pronounced. And it seems extraor- 
dinary, if congress intended that the debtor 
should continue subject to this power of the 
court, after his discharge was granted and 
his liability for the debts had ceased, that, 
in declaring the effect of such discharge from 
liability, it was not in that connection pro- 
vided, that he should, notwitlistanding such 
discharge, remain liable to the orders of the 
com-t, and to be proceeded against sum- 
marily, to compel his fmrther examination, 
or otherwise to aid the assignee or creditors 
in the recovery and appropriation of prop- 
erty for the payment of debts. 
. Again, by section 4, the register in bank- 
ruptcy is required to make memoranda of 
his proceedings in each case in which he 
shall act, and forthwith to forward a cer- 
tified copy of said memoranda to the clerk 
of the com't, to be entered in the proper 
minute book; and, by the same section, he 
is authorized, whenever the assignee or a 
creditor do not. oppose, to pass the last ex- 
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amination of the bankrupt. By the Tth of 
the rules and orders in hankniptcy, pre- 
scribed by the supreme court, it is required, 
that, "at the close of the last examination of 
the bankrupt, the register having charge of 
the case shall file all the papers relating 
thereto in the oflice of the clerk of the dis- 
trict court, and these papers, together with 
those on file in the clerk's office, and the 
entities in the minute book, shall constitute 
the record in each case; and the clerk shall 
cause the papers in each case to be bound to- 
gether." What is the "last examination'* 
here mentioned, unless it be an examination 
pending the proceedings? Haw else is it to 
form part of the record, and be bound with 
other papei's, to constitute the record in each 
case? When should such record be made 
up? The argument here would require the 
answer, "never dui'ing the life of the dis- 
charged debtor." 

I cannot, upon a review of all the provis- 
ions of the act, in connection with those to 
which I have pai-ticularly referred, resist the 
conclusion, that the summary jm-isdiction 
of the court over the bankrupt had ceased 
before the present proceedings were taken. 
That there remains, after such jm'isdiction 
of the person of the bankrupt has ceased, a 
jurisdiction of the assignee and of the cred- 
itors for the winding up of the afifaii-s and 
the distribution of the property, is unques- 
tionable; but that, after all the opportuni- 
ties which have been had, which are freely 
given, for the examination of the bankrupt, 
for their information,— opportunities neg- 
lected, or, at least, not availed of,— he is to 
remain indefinitely liable to such summary 
orders, does not seem to me to accord with 
a just consti'uction of the statute, nor to be 
required by any necessity or propriety. 

It msij plausibly be suggested, that it is 
right that the debtor should always be ready 
and willing to give all the information he 
possesses; that it is even his duty to do so, 
and to aid, in every way, so that his cred- 
itors may be paid; that it can do him no 
harm to be required to tell the whole truth, 
on the subject to be inquired of. at any or at 
all times; and that all the language of the 
statute should, therefore, be liberally con- 
strued, to this result There ai*e many rules 
of law, and many provisions of statutes, 
which might be modified or even disregarded 
upon like considerations. In a particular 
case, there may be no reason of justice or 
equity why the assignee in bankruptcy 
should not be permitted to sue for and re- 
cover property of the bankrupt in the pos- 
session of and claimed by a third person, 
notwithstanding two years have elapsed 
since his appointment Section 2. There is 
no obvious reason, in justice and equity, why 
a preference given by an insolvent to a fa- 
vored creditor foiu: months before a petition 
in bankruptcy is filed should be avoided, but 
one given five months before should stand. 
Section, 35. There may be no obvious rea- 



son why any citizen who possesses informa- 
tion, which would be useful and important 
to his neighbor, for the protection of his. 
rights or for obtaining due redress or indem- 
nity for a wrong, should not freely and vol- 
untarily give it It may be deemed his duty 
to do so. or it may do him no harm, to re- 
quire him, by summary order of a coiu-t or^ 
judge, to appear and be examined in rela- 
tion thereto. This is especially true where 
discovery of his owa frauds, committed to 
the injury of others, are to be inquired of. 
Why should he not be summarily ordered 
to attend before some official and make dis- 
closm-e? Such general views of right and 
duty will not dispense with due and orderly 
proceedings according to law. Still less will 
they modify the law itself. Parties can be 
compelled to make discovery which may af- 
fect themselves and benefit others, by a suit 
commenced for the pm-pose of establishing 
the right and, in this state, may be exam- 
ined as witnesses; and when the pm-pose is 
not to charge them, all persons can be com- 
pelled to attend and testify in a suit against 
third parties. So, here, the discharged bank- 
rupt, in a proper suit, brought in due season, 
can.be examined as a witness, either against 
himself or against other parties- But he will 
have the same protection, and the same ben- 
efit of his own testimony, that any other 
citizen has, when so examined. The latitude 
sought to be given, in the present case, to 
the power of summary examination, would 
tend to great abuse, against which it would 
be difficult, if not impossible, for the com-t 
sufficiently to guard; and the abuse of the 
proceedings, to great personal inconvenience 
and oppression, and even to extortion, would 
be a very great evil. 

I do not deem it necessary to consider the- 
objection, that the present proceeding is a 
useless one, because the time within which 
the assignee can bring suit against the alleged 
fraudulent grantee has elapsed, and such suit 
is barred by section two; nor to examine in 
detail the several other objections which were 
raised before the register and passed upon in 
the district court My conclusion, that the or- 
der for the examination of the banki*upt 
Dole was improvidently made, and without 
jm'isdiction for that purpose, disposes of the 
proceeding. This conclusion is sustained by 
the opinions in Re Jones [Case No. 7,449], 
and Re Dean [Id. 3,701]. The proceedings 
should be dismissed. 
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•witness. Under the advice of counsel he de- 
clined to he sworn until after the decision of 
the court. The preliminary objections were sub- 
jstantially as follows: First. That the order and 
summons were unauthorized by laxr. Second. 
That the name of the assignee is being used for 
the purpose of extorting a settlement of stalt 
claims against the bankrupt, more than two 
years after he has received his discharge, when 
it is too late to vacate said discharge. Third. 
That the banlirupt cannot now be examined 
for the purpose of founding or aiding any prose- 
cution to be commenced by the assignee against 
lliird persons other that the bankrupt. Fourth. 
That the bankrupt cannot now be examined 
for the purpose of instituting or aiding a pro- 
ceeding to vacate his discharge. Held, that the 
second and fourth objections are well taken: 
that the first and tliird objections are not well 
taken; that on the second objection the regis- 
ter ought to suspend all further proceedings 
under the order and summons. 

[Cited in Andrews v. Dole, Case No. 373; 
Gady v. Phenix Fire Ins. Co., Id. 2,284.] 

[In banla-uptcy. . In the matter of Nathan- 
iel Dole.] 

I executed and delivered to the assignee 
the usual assignment under section 14, con- 
veying: to him all the estate, real and per- 
sonal, of the bankrupt, -with all his deeds, 
books and papers relating tliereto, and there- 
upon, by operation of law, the title to the 
property and estate, both real and personal, 
belonging to the said bankrupt, vested in 
the assignee from the date of the filing of 
the petition. No person but the assignee 
has any right to interfere with it, and to do 
so would be a contempt of the bankrupt 
court 38 How. Pr. 396; In re Vogel [Case 
No. 10,9.- 3]; In re People's ilail Steamship 
Co. [Id. 10,970] ; In re Kerosene Oil Co. [Id. 
7,725]; on appeal [Id. 10,200] ; Brock v. Ter- 
rell [Id. 1,914]; In re Wallace [Id. 17,094]. 
It then became the duty of the assignee to 
demand and receive from any and all per- 
sons holding the same, all the estate as- 
signed to him by virtue of said assignment 
or intended to be assigned imder the pro- 
Visions of the bankrupt act, section 25. And 
he may proceed by an action at law, or in 
equity, or by a summary petition in the 
court of banla-uptcy where the case is pend- 
ing. Foster v, HacMey [Id. 4,971]; BiU v. 
Beckwith [Id. 1,406]. As to tlie assignee, the 
case is pending in relation to the effects of 
the banki'upt until the final discharge, by the 
com't, of the assignee from his trust The 
discharge of the bankrupt, does not, in any 
manner, affect the duties of the assignee in 
relation to his trust, and by section 26 of the 
act, "the com't may, on the application of 
the assignee in bankruptcy, or of any credit- 
or, or without any application, at aU times 
require the bankrupt, upon reasonable notice, 
to attend and submit to an examination, on 
oath, upon all matters relating to the dis- 
posal or condition of his properly; to his 
ti-ade and dealings with otJiers, and his ac- 
counts concerning the same; to all debts due 
to or claimed from him, and to aU other mat- 
ters concerning his property and estate, and 
the due settlement thereof according to law; 
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which examination shall be in writing and 
shaU be signed by the bankrupt, and be filed 
with the other proceedings. And the com*t 
may, in like manner, require the attendance 
of any other person as a witness, and if such 
person shall fail to attend on being sum- 
moned thereto, the com-t may compel his at- 
tendance by warrant directed to the marshal, 
commanding him to arrest such person and 
bring him forthwith before the com-t or be- 
fore a register in bankruptcy for examina- 
tion as such witness." On the 30th day of 
July, 1872, the assignee, by George W. Lock- 
wood, Esq., his attorney, applied to me, upon 
aflidavit of the assignee, to examine Nathan- 
iel Dole as a witness in these- proceedings, 
alleging that said Dole was the bankrupt, 
and was, on or about the 7th day of January,. 
1868, discharged by order of this com-t 

The material allegations in the affidavit of 
the assignee are as follows: "That deponent 
is informed and believes that said bankrupt 
previous to the filing of his petition in bank- 
ruptcy, conveyed, in fraud of his creditors, 
large amounts of property to one Jules S. De 
La Croix, a brother-in-law of said bankrupt, 
which property said De La Croix held in 
secret trust for said bankrupt; that said 
property so conveyed vested by assignment 
in deponent as assignee; that the particulars 
of said conveyance and of said property are 
unknown to deponent, and deponent desires 
to examine said banki-upt and others in re- 
lation thereto, in order that suit may be in- 
stituted to recover the same, and also as to 
any consideration paid or agreed to 'be paid, 
or secm-ities given by said bankrupt or by 
others at said bankrupt's request and in his 
behalf, to induce the creditors of said bank- 
rupt to consent to his discharge, or not to 
appear in opposition thereto. Deponent 
further says that he had no knowledge of 
the aforesaid fraudulent conveyance until the 
month of June, 1872." On the 5th day of 
September, 1872, I issued the usual and or- 
dinary summons, requiring Nathaniel Dole 
to appear and be examined as a witness in 
these proceedings, and in obedience thereun- 
to said Dole appeared in person and also by 
counsel; was called as a witness. Counsel 
for the assignee applied to have the witness 
sworn, whereupon the said witness filed 
"preliminary objections" and other papers, 
and upon the statements contained in said 
papei-s and objections, raised the questions 
of fact and law, and requested the regis- 
ter to certify the same to the district court, 
with his opinion thereon, according to law, 
and, under the advice of counsel,, declined 
to be sworn as a witness in the case until aft- 
er the decision of the district court thereon. 
The preliminary objections are as follows: 
First "That the said order and summons 
are unauthorized by law, and that no f m-ther 
proceeding should be liad thereon.'* Second. 
"That the said G. W. Lockwood, Jr., is using 
the name of the said assignee for the purpose 
of extorting from this deponent a settlement 
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of stale claims against deponent, more than 
two years after deponent's discharge in 
bankruptcy', when it is too late to vacate 
said '* discharge." Third. "That deponent 
cannot now be examined for the puiTpose of 
founding or aiding any prosecution to be 
coinmencod by the assignee against third 
persons other than deponent" Fourth. 
"That deponent cannot now be examined for 
the purpose of instituting or aiding a pro- 
ceeding to vacate deponent's discharge." 
This case is' pending before me at the 
chambers of this court I certify that in the 
course of the proceedings in this cause, the 
above questions arose pertinent to the pro- 
ceedings, were submitted in writing, opposed 
by the assignee, and were requested by the 
witness to be certified to this court. Counsel 
for the assignee moved for the usual certi- 
ficate to the coiu-t, that the witness may be 
declared in contempt, in order that an attach- 
ment might issue against him. I denied the 
motion on the ground that the witness had 
a right to have the question decided, and that 
his declining to be sworn as a witness, after 
his x-aising the objections and filing the papers 
i-elating to the same, was not an act consti- 
tuting a contempt of court by rule of law. 
The better practice would have been to have 
made a motion at special term of the district 
court to set aside and vacate the summons 
i.ssued by me. That would have raised the 
issues at once; but the witness may plead 
h's privilege, and also as to jurisdiction, and 
bring up the question in this way. Counsel 
for tiie assignee objects to the filing of the 
papers and to my entertaining the applica- 
tion for the certificate until after Mr, Dole 
is sworn; that until then the witness has 
no standing in court. I decided that as the 
witness had obeyed the process of the court, 
had placed himself within its jurisdiction, 
the mere fact as to his being sworn, either 
before or after the decision of the district 
court, of the questions raised, was wholly im- 
material, and did not prejudice any right of 
the assignee or witness, although as a mere 
witness he could not refuse to be sworn; but 
in this case, the witness and the banki'upt 
being the same pei-son, I allowed him to plead 
his discharge as well as to the jurisdiction of 
the com-t as to his refusal not being contuma- 
cious. To the assignee, application for the 
examination of the witness to show what 
property the bankrupt had at the time of the 
filing of his petition; what property passed 
to the assignee; whether the legal title was 
in the bankrupt at that time and passed to 
the assignee; as to property which the bank- 
rupt had conveyed to his brother-in-law, and 
with property and business connected with 
the same, and as to property belonging to 
the bankrupt which passed to the assignee 
by virtue of the said assignment, although 
the property was in the name or names of 
other persons, and in relation to the business 
done by the witness with the property be- 
longing to the assignee, hy virtue of the as- 



signment, was an application he had a right, 
and it was his duty to make. In re liosen- 
field [Cases Nos. 12,058 and 12,059]. The ex- 
amination of such witness was an independ- 
ent proceeding. In re Ellis [Case No. 4,400]. 
The examination may be had before the reg- 
ister (In re Tanner [Id. 13,745]; In re Lanier 
[Id. S,070]j ; as the register has the same pow- 
er as the district judge "except that he is not 
empowered to commit for contempt, or to 
hear a disputed adjudication or any question 
of the allowance of or suspension of an order 
of discharge" (In re Louis Hyman [Id. G,0S4]). 
By rule 19 of the general orders in bankrupt- 
cy, the duties of an assignee are defined, and 
his actions governed by the orders of tiie 
com't In a recent decision of the supreme 
court of the United States, Chase, G. J., says 
; in the opinion of the com't, all the justices 
concurring: "That an assignee must do his 
duty," and it is but fair to hold, that if he 
neglects or refuses to do "his duty, the com-t 
will, on motion, compel him to do so, which 
can be done by the judge or register, as the 
circumstances require. 

After the assignee received the informa- 
tion as set forth in his affidavit, it became 
his dutj' to take the step he did to inquire 
into the facts as stated. If he had not done 
it, any person, either a creditor or a person 
interested, could have made a motion before 
me to compel him to do so; and also, to have 
him removed for not doing his duty. In re 
Blaisdell [Case No. 1,488]; 18 Wend. 652; 1 
Denio, C59; 11 Johns. 254; 1 Grab. Pr. (3d 
Ed.) 661, 675; Gazz. Bankr. Dig. The appli- 
cation for the examination of the witness 
was properly made to me as the court before 
whom the testimony should be taken having 
charge of the case. In re Carrow [Case No. 
2,42GJ; In re HeUer [Id. 6,3»9]; 42 How. Pr. 
274 [In re Blaisdell, Id. 1,488]. It was not 
necessary for the assignee to have stated in 
his affidavit the pai*ticular matters, nor to 
have shown any grounds for the proposed ex- 
amination of the witness, as the assignee is a 
quasi officer of the com*t in tiiis case, and 
that the coui't was satisfied of the good faith 
of the assignee's application. In re Lanier 
[Id., 8,070]; In re McBrien [Id., S,CG5]. The 
summons was properly issued. In re Mac- 
intj're [Id., 8,821]; In re Lanier [Id., 8,070] ; 
In re Brandt [Id., 1,813]; In re Yetterlien 
[Id., 16,926]. A witness may be examined 
in regard to property in which the bankrupt 
may. possibly, have an interest, and as to 
any property that the banl^rupt owned or 
had a right, title, or interest to or in at the 
time of the filing of his petition in bank- 
ruptcy. In re Bonesteel [Id., 1,628]; In re 
Carson [Id., 2,4G1]. The power of the regis 
ter in this ease is the same as given to Unit- 
ed States commissioners by act of congress, 
February 4th, 1872, which provides "that the 
commissioners who now are, or hereafter 
may be appointed by the circuit courts of the 
United States to take acknowledgment of 
bail and for other purposes, may and shall 
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exorcise all the powers conferred on any 
court, judg^e or other magistrate, hy the act" 
The gi'anting of the dischai-ge of the hanlc- 
rupt does not oust the register of his jiu'is- 
diction of the cause. The discharge of tlie 
hanlvrupt is a mere incident in the proceed- 
ings. The marshaling and disti'ibution of 
the estate is the subject matter before the 
court The cause proceeds before the regis- 
ter nntil the final discharge, by the court, of 
the assignee from the trust In re Puffer 
[Id. 11,459], Hall, J. By section 26 of the 
bankrupt law [of 1867 (14 Stat. 529)], the 
banlu'upt is at all times subject to the order 
of the com't In re Lianier [Case No. 8,070]; 
In re McBrien [Id. 8,G65]. Such conti-ol of 
the person of the banlirupt enables the court 
to enforce a disti'ibution of a banla-upt's es- 
tate, and is from the first an ex parte adjudi- 
cation upon his petition, subject to any and 
all orders that may be deemed necessary 
under the act to secm-e such distribution to 
the creditors. In re Bromley, 3 N. B. R. 
109; 36- How. Pr. 03. It is also among the 
inherent powers of the com't to exercise an 
eauitable jm'isdiction over its suitors, as well 
as the subject matter of the action in pro- 
ceedings before it 18 "Wend. 652; 1 Denio, 
G59; n Johns. 254; 1 Grah. Pr. (3d Ed.) 671 
-675. 

In 1848 a law was passed entitled "An act 
to simplify and abridge the practice, plead- 
ings and proceedings in the courts of this 
state." [Act April 12, 1848, p. 497, c. 379.] 
"Whereas it is expedient that the present 
forms of actions and pleadings in cases at 
common law should be abolished; that the 
■distinction between legal and equitable rem- 
edies should no longer continue, and that an 
uniform com'se of proceedings, in all cases, 
should be established." This law is famili- 
arly known as the "Code of Practice on Pro- 
cedure," and by its provisions the practice 
of the courts of this state is regulated. 
Paragraph 6 of section 91 of the Code is ay 
follows: "An action for relief on the ground 
of fraud in cases which heretofore were sole- 
ly cognizable by the com*t of chancery, the 
cause of action in such cases not to be 
deemed to have accrued until the discovery, 
by the aggrieved party, of the facts consti- 
tuting the fraud." Martin v. Smith [Case No. 
9,164]. And is conclusive as to the objec- 
tion as to the right of the assignee to com- 
mence these proceedings, and also an action. 
In an action for fraud, the statute does not 
commence to run until knowledge of the 
fraud is brought to the plaintiff. 37 N. Y. 
' 657, unanimous decision, and the cases there 
cited. The act of congress, June 1, 1872 
{17 Stat 196], completing what the acts 
of Pebruai-y 28, 1839 [5 Stat 321], Feb- 
ruary 3, 1853 [10 Stat 153], and July 16, 
1862 [12 Stat 588], began, now conform 
■the practice in the United States to the 
practice of the Code of Procedure, and 
adopt all of its provisions and the practice 
thereimder. In re Safe Deposit & Savings 



Inst [Id. 12,211]. By section 91, the assign- 
ee can commence an action upon the grouaids 
set forth in his affidavit Martin v. Smith 
[Id. 9,164]. The time when an assignee 
must commence an action, as per section 
2 of the bankrupt act, must be governed by 
the natm'e of the action. If on a civil con- 
tract, within the two years named in the 
act. If on a matter where fraud is alleged, 
then from the time the knowledge of the 
commission of the fraud by the bankrupt, or 
from the date of the information of the com- 
mission of the acts constituting the fraud. 
Thus by the laws of the state of New York, 
"an action for relief on the ground of fraud 
in cases which, heretofore, were solely cog- 
nizable by the com't of chancery, the cause 
of action in such cases is not deemed to have 
accrued until the discovery, by the aggrieved 
party, of the facts constituting the fraud." 
Code, § 91, p. SO- In this case, under the 
bankrupt act, the assignee must be consid- 
ered the aggrieved party and his informa- 
tion of the alleged fraud was obtained, viz.: 
June, 1872. In this case, as in the cases men- 
tioned by the act of congress, April 5, 1866, 
§ 2 [14 Stat 13], state laws must be con- 
sti-ued as applicable, also as to the act of 
congress, April 9, 1866, § 3 [Id. 27], known 
as the "Civil Rights Bill." "Where the laws 
of the state "shall be extended to and 
govern said (United States) courts in the 
trial and disposition of such causes." The 
act of congress, July 16, 1862 [12 Stat OSS], 
provides "that the laws of the state in which 
the court shall be held shall be the rules as 
to the competency of witnesses in the courts 
of the United States." By tbis act the wit- 
ness is competent to testify, as he is the party 
to the record in the bankruptcy proceedings 
in which this assignee was appointed. 

By act of congress, February 28, 1839 [5 
Stat 321], "no person shall be imprisoned 
for debt in any state, on process arising out 
of the district court of the United States for 
the District of Columbia." As to District 
of Columbia, see act of February 3, 1853 
(10 Stat 53), "a com-t of the United States, 
where by the laws of such state, impris- 
onment for debt has been abolished and 
where by the laws of a state, imprisonment 
for debt shall be allowed, under certain con- 
ditions and resti'ictions, the same conditions 
and resti'ictions shall be applicable to the pro- 
cess issuing out of the courts of the United 
States and the same proceedings shall be 
had therein as adopted in the courts of such 
states." On the 1st day of June, 1872, con- 
gress passed a law entitled "An act to fur- 
ther tlie administration of justice," section 5 
of which is as follows: "That the practice, 
pleadings, and forms and modes of proceed- 
ing in other than equity and admiraltj-^ 
causes in the circuit and district courts of 
the United States shall conform, as near as 
may be, to the practice, pleading and forms 
existing at the time in like causes in the 
courts of record of the state within which 
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such circuit or district courts are held, any 
rule of court to the contrary notwithstand- 
ing." The word "forms" in this act is used 
instead of the word "proceedings" in one part 
of the act, but the word "proceedings" 
makes the sentence more full and complete 
than the phrase used in the Code, thereby, 
including proceedings hy petition, all sum- 
mary proceeding as well as those hj suit or 
action. The act of congress, June 1, 1S72, is 
but the enacting of the rule of law as es- 
tablished hy the courts of the United States 
and at once conforms the practice and plead- 
ings as to the time of the commencement of 
action in the United States court, to the laws 
of state in which the action is commenced, 
and in this case, section 91, par. 6, of the 
Code must govern as to when an action may 
be commenced. The federal courts have very 
generally held that the statute did not com- 
mence to run until the fraud was discovered. 
Mr. Justice Story states the doctrine of equi- 
ty thus: "If a party has perpetrated a fraud 
which has not been discovered until the stat- 
utable bar may apply to it at law, courts of 
equity will interfere to remove the bar out 
of the way of the injured party." Story, 
Eq. Jur. § 1521. "The question often arises 
in cases of fraud or mistalie, under what 
circumstances and at what time the bar of 
the statute begins to run. In cases of fraud 
and mistake it will begin to run," he says, 
"from time of the discovery of such fraud 
or mistake, and not before." Id. § 1521a. 
That as fraud is a secret thing and may re- 
main undiscovered for a length of time, dur- 
ing such time the statute of limitations shall 
not operate, because until discovery the title 
to avoid it does not completely arise, &c. 
Pending the concealment of the fraud, the 
statute ought not in conscience to run, &c. 
Hovenden v. Lord Annesley, 2 Sch. & L. 624. 
G-RIER, J., speaking of this point when 
delivering the opinion of the supreme court, 
says: "Especially must there be a distinct 
allegation as to the time when the fraud was 
discovered and what the discovery is, so that 
the court may see whether by the exercise 
of ordinary diligence it ought not have been 
before made." CaiT v. Hilton [Case No. 2,- 
437]; Fisher v. Boody [Id. 4,814] j Moore v. 
Green [Id. 9,7G3]; Id., 19 How. [60 U. S.] 69. 
And the bill, it has been said, should negative 
laches in not making tlie discovery. Mayne 
V. Griswold, 3 Sandf. 463; Field v. WHson, 6 
B. Mon. 479. As to what amoimts to a dis- 
covery within the meaning of the equity rule. 
This is regarded as so important that it must 
with all necessary circumstances be distinctly 
stated in the bill. Lord Erskine, in one case, 
declared that "no length of time can prevent 
the uncovering of a fraud." Forester, 66. 
Lord Worthington, said, with emphasis, in 
Alden v. Gregory, 2 Eden, 285, "Never, while 
I sit here, will delay pm'ge a fraud." The 
title to avoid the fraudulent transaction do^ 
ordinarily arise as soon, as the fraud is per- 
peti-ated (26 Eng. Law & Eq. 425; J. J. 



Marsh. 445; 33 Miss. 233; 20 Johns. 33, supra), 
but substantially it does not, because the 
fraud is not known, and hence the fraudulent 
wrong doer is estopped, while the aggi'ieved 
party is kept ignoi*ant of his rights from set- 
ting up against him the bar of the statute. 

This subject was discussed by a truly great 
judge in tlie case of Carr v. Hilton [Case No. 
2,436], which was a suit in equity by an as- 
signee in bankruptcy to recover of the de- 
fendant, lands fraudulently conveyed to h'iu 
by the bankrupt The defendant relied on 
the statute of limitations found in the bank- 
rupt act of 1841. In holding that the cause 
of action did not accrue to the assignee till 
the fraud was discovered, Curtis, J., saj's: 
"Statutes of limitations do not run in cases 
of fraud while it is secret. It is objected 
that tlie bill does not contain any averment 
that the cause of action was fraudulently con- 
cluded. But it does state a ease of seci-et 
fraud, and it would be difficult to distinguish 
this fr.om fraudideut concealment A secret, 
or what is the same thing, concealed fraud, 
is a fraudulent concealment of the cause of 
action." This I assent to as a perspicuous 
and accurate statement of the law on this 
point. The right of the assignee to com- 
mence an action or proceedings, or take any 
legal steps to possess himself of, or to re- 
cover from others the property of the bank- 
rupt to which he is entitled by virtue of the 
proceedings in baula-uptcy, does not termi- 
nate, if at all, until two years after the knowl- 
edge of the existence of such property and 
rights of the bankrupt which vested in the 
assignee, in a manner and with sufficient cer- 
tainty, that it may be called due legal notice. 
Martin v. Smith [Case No. 9,164]; [Gates v. 
Andrews] 37 N. Y. 657. Such notice, I hold, 
the assignee had in the month of June, 1872, 
and that the limitation, if any, s'nce the act 
of congress, Jime 1, 1S72, comm;'nced to run 
from that date. The practice of the courts 
of this state in relation to actions in relation 
to fraud in the conveying of real estate must 
govern in this matter. 

The decision of the United States supreme 
court in [U. S. v. Wilder] 13 Wall. [80 U. 
S.J 254, upon limitations in certain actions, 
does not in any way or manner affect tlie 
question of practice or the rights of the as- 
signee. Upon the application of the assignee 
and upon the affidavit heretofore mentioned, 
I issued an order for the examination of the 
bankrupt, dated and returnable the same day 
as the summons heretofore mentioned, upon 
which order the same proceedings were had, 
the same objections were made and the same 
i-ulings made as in the case of the summons. 
As to the question of the right of the as- 
signee to examine the bankrupt after two 
years have exph'ed from the discharge of the 
bankrupt, under section 26 of the banki-upt 
act, it cannot now be considered an open ques- 
tion. The decision of this com*t In the Case 
of Heath & Huges [Case No. 6,304] has set- 
tled the rules of practice in this district, that 
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a banla-upt may be so esamined. The as- 
signee bas a riglit to employ an attorney and 
also comisel to bring any action or to con- 
duct any proceeding in relation to the estate, 
and when he employs licensed practitioners 
It is not the province of the bankrupt to ques- 
tion the right of the assignee so to do, or to 
object to the person or persons so employed. 
The more energetic and efficient the persons 
employed, the more commendable and proper 
Is their selection by the assignee. It is the 
duty of the register having charge of the 
case to see that none but fit and proper per- 
sons are employed by assignees as attor- 
neys; and should, an assignee improvidentiy 
employ an unfit, improper or dishonest at- 
torney, it Tvould be the duty of the register 
to certLty that fact to the court, in order that 
the assignee might be directed, by the court to 
dismiss such attorney, and employ a proper 
person. 

I decide: Fh*st That the summons was 
authorized by law; that the assignee was in 
duty bound to apply for and obtain it, as he 
did upon ascertaining the facts as set forth 
in his affidavit; that the proceedings are cor- 
rect and should be proceeded under; that the 
act of congress, June 1, 1S72, conti-ols the 
practice as to the time of the commencement 
of an action in a case lilie this, and the lim- 
itation of two years in section 2 of the bank- 
rupt act does not apply in this case, and that 
clause C of section 91 of the Code of Practice 
on Procedm*e of this state does^ Second. 
That an assignee has a right, subject to the 
approval of the register, to select an attorney 
to aid him in the prosecution of claims due 
an estate. It is his duty to do so, and so 
long as he employs a fit and proper person as 
his attorney, the motive of such attorney 
either in accepting or procuring such employ- 
ment is not a matter to be taken into cjonsid- 
eration by the court. Third. That Mr, Dole 
can be examined as a witness, upon the ap- 
plication of the assignee, in relation to any 
property or effects of his estate, and to dis- 
cover what, if any, effects of said Dole pass- 
ed to the assignee under and by virtue of the 
assignment That the assignee was in duty 
bound to do so, after the facts set forth in 
his affidavit came to his knowledge. That 
he has a right to take the examination of 
the bankrupt as a witness; and also may ex- 
amine witnesses in order to discover any 
property or effects of the banki'upt, to the pos- 
session of which he was entitied by virhie of 
the assignment, and should he, npon such ex- 
amination, discover property to which he is 
entitied as assignee it will be his duty to 
apply to the com-t for an order that it be de- 
livered to him, or he may commence an ac- 
tion therefor according to the facts. And 
the assignee, after he has taken this exam- 
ination, if he shall find that any person 
other than the bankrupt is possessed of prop- 
erty which should have passed to him un- 
der the assignment, it will be his duty to 
^possess himself of the same without legal 
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proceedings- if he can, with legal proceed- 
ings if he must, from the person having the 
property. That the discharge of the banlc- 
rupt docs not prevent the assignee from fol- 
lowing the estate of the bauki-upt, which 
should have passed to the hands of the as- 
signee, in whomsoever, or wherever, it may 
be found, in the samd way or manner as an 
executor, trustee or receiver could, except in 
all matters relating to the banliruptcy he 
must apply to the United States com-ts. That 
the declination on the pai't of Mr. Dole to be 
sworn as a witness, previous to the final deci- 
sion of the legal question reused by the fiJng 
of the preliminary papers, does not in any 
way or manner constitute a contempt of court 
as contemplated by law. That the order for 
the examination of Sir. Dole, as a bankrupt, 
although made more than two years subse- 
quent to his discharge, was properly issued 
in accordance with the law and the rules and 
practice of this com-t That Mr. Dole must 
be sworn undei- either or both of the proceed- 
ings. 

BLATOHFOBD, Disti'ict Judge. The sec- 
ond and fom*th objections are well taken. 
The first and third objections are not well 
taken. Nothing is intended to be decided 
hereby as to the point respecting the stat- 
ute of limitations. It is not proper to decidp 
that point \mtil it is raised directiy in a for- 
mal suit On the second objection the regis- 
ter ought to suspend all fm-ther proceedings 
under the order and simimons. No ground 
is shown for now permitting the submission 
of affidavits on behalf of the assignee. 

(Subsequent to this decision, on a motion to 
amend the order as to the second objection, 
Judge BLATCHFORD directed the issuing 
of a new order, which was issued in accord- 
ance with his order.) 

[NOTE. See In re Dole, Case No. 3,964.] 
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Case No. 3,966. 

DOLE et al. v. NEW ENGLAND MUTUAL 

MARINE INS. CO. 

[2 Cliff. 394.]^ 

Circuit Court, D. Massachusetts. Oct. Tenn, 

1S64. 

Marine Insurance— Coijstuuction of Policy — 
Captl'rd akd Buksixg bt Rebel Privateer— 

PRED03IIXAT1XG CaOSE OP LoSS. 

1. Where a ship was taken and burned by the 
oommander of a rebel privateer, during the late 
Rebellion, held, that the capture was not a tak- 
ing by pirates or assailing thieves, inasmuch as 
it appeared that the policy upon the vessel wass 
executed before the Rebellion broke out, and 
that the commander .acted under a commission 
in due form issued by the government of the 
rebellious states. 

[Cited in Ford v. Surget, 97 U. S. 619; The 
Ambrose Light, 25 Fed. 422.] 



^ [Reported by William Henry Clifford, Esq. 
and here reprinted by permission,] 
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2. Construed separately from the marginal 
clause, the terms of the policy would entitle the 
plaintiff to recover, but the legal effect of the 
marginal words, "warranted free from capture, 
seizure, or detention," fee, is, that the insurers 
are no more liable for a loss occasioned bj 
those perils, than they would have been if the 
•body of the policy had contained no stipulation 
to that effect, or if the stipulation therein had 
been that they should not be liable for such 
losses. 

8. Loss by capture not being included in the 
policy, it is clear that the plaintiff cannot recov- 
er, unless it can be held that the fire, and not 
the taking of the ship, was the proximate cause 
of the loss. 

4. Seizure of ships at sea by the ruling power 
of a country in a time of territorial war is a 
capture within the meaning of the law of insur- 
ance, although the war is waged on one side by 
a rebel government and people; and it seems, 
also that the word "capture" is sufficiently com- 
prehensive to include a taking by pirates. 

ICited in The Ambrose Light, 25 Fed. 41G, 
431.] 

5. When different causes concur in occasion- 
ing a loss, the rule is, that the loss must be at- 
tributed to the eflieieut predominating peril, 
whether that peril was or was not in activity 
at the final consunmiation of the disaster. 

[Cited in The Ontario, 37 Fed. 224; North- 
west Transp. Co. v. Boston Marine Ins. 
Co.. 41 Fed. 802.1 

Action of assumpsit [by Charles E. Dole 
and others] ou a policy of insurance. Facts 
agreed: The policy described in the declara- 
tion was dated on the 10th of November, 
1800. and purported to insure the ship Gold- 
en Rocket, for one year, "against the perils 
of the seas, fii'e, enemies, pirates, assailing 
thieves, resti-aints, and detainments of all 
kings, princes, and people, of what nation 
or quality soever, barratry of the master 
(unless the insured be master of the vessel) 
and of the marinei-s, and all other losses 
and misfortunes Svhich have or shall come 
to the damage of the said ship, or any part 
thereof, to which insurei-s are liable by the 
rules and customs of insurance in Boston." 
The stiijulation in the policy also was, "that 
in case of capture or detention, the insured 
shall not have the right to abandon therefor 
until proof is exhibited of condemnation or 
of the continuance of the detention (by cap- 
ture or otlier aiTCSt) for at least ninety 
days." There was also an agreement insert- 
ed into the poli3y "that the insurers should 
not be answerable for any charge, damage, 
or loss which might arise in consequence 
of a seizure or detention for or on accoTmt 
of illicit or prohibited trade, or trade in ar- 
ticles contraband of war." The margin of 
the policy contained the following clause: 
"Warranted free from capture, seizure, or 
detention, or the consequences of any at- 
tempt thereat, the clause herein embodied 
touching said perils or adventures to the 
contrary notwithstanding." 

The agreed statement showed that the 
Golden Iloeket "was an American merchant 
vessel of six hundred tons' burden, and that 
she was insured for the sum of ?10,000. It 
was also agreed that the vessel was in good 
condition; that she had no armament; and 



that the ship's company consisted of the 
master, two mates, and eleven ineu; that on 
the Sd of July, 1861, off the Isle of Pines, 
she met with the Sumter, an armed steamer, 
witli the American flag and a pennant set, 
commanded by Raphael Semmes, a citizen of 
Maryland, and previously an officer in the 
United States navy, but not at that time com- 
missioned or authorized by the government, 
>vho, upon the Golden Rocket's setting her 
colors in answer, and while nearly a mile 
off, fired a shotted gun across her, and then 
boarded her with an armed boat, and with 
a force which tlie officers and crew of the 
Golden Rocket were unable and did not at- 
tempt to resist, plundered her of the ship's 
papers, some sails, sjiars, provisions, and 
other articles, took out her officers and crew, 
and set the ship ou fire, by which she was 
totally destroyed. The interest of the plain- 
tiffs in the vessel, due notice, proof of loss, 
abandonment, and demand of payment as 
for a total loss, were admitted. 

The plaintiffs insisted that the text of the 
policy already referred to, had respect chief- 
ly to two classes of marine risks, as appear- 
ed from the words of tlie provision. First, 
risks of capture or detention arising from 
acts of government, as shown by the words 
"enemies' r^traints, and detentions of all 
kings, princes, and people of whg,t nation 
or quality soever," for which, if irregular 
or unlawful, the citizen may have redress 
through his own government. Second, such 
risks as arise from the lawless depredations 
of individuals, as shown in the policy by the 
words "pirates and assailing thieves," 
against which the eonti-act of insurance is 
the only security. They contended that the 
marginal clause did not import a warranty, 
but only that the insurers should not be 
liable for the losses specified in the clause, 
just as if such losses had not been included 
in the body of the policy. Again, they con- 
tended that tlie loss in this case having aris- 
en from a taking by rebels on the high seas, 
was a loss by pirates or assailing thieves, 
aud not one arising from capture, seizure, 
or detention, Avithin the meaning of the 
policy described in the declaration. But if 
the court ruled otherwise, then tliey con- 
tended that the proximate cause of the loss 
was not the taking set forth in the agreed 
statement, but the fire, which, as they in- 
sisted, was not "the consequence of any at- 
tempt thereat," as described in the marginal 
clause. 

The date of the policy showed tliat it was 
executed when tlie United States were at 
peace with all the world, and one month 
before tlie so-styled Confederate States, or 
any of them, had made any attempt to se- 
cede or withdraw from the Union. When 
the loss occurred, on the 3d of July, 1861, 
those states, as the parties agreed, bad or- 
ganized a Confederacy of said states, and a 
government for the Confederacy, and had 
established for the same a written constitu- 
tion. The record also showed that such form 
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of government was In fact organized in all 
its departments, legislative, executive, and 
judicial; that they had raised and organized 
an army and created a navy; and that on 
the 6th of May, 1861, a body of persons act- 
ing as the congress of such Confederate 
States published an act, which they had passed, 
declaring that war then existed between 
the Confederate States and the United States, 
and providing measures for its vigorous 
prosecution. They had not only made pro- 
vision for the prosecution of the war, but 
the agreed statement also showed, that those 
states at the time of the loss were carrying 
on hostilities against the United States by 
laud and sea, and had for that purpose an 
army of over fifty thousand men in the field, i 
and that they had possession of and exer- 
cised all the functions of government over 
all the territory included within the limits 
of those states, except a few inilitary posts 
which were held by the military power of 
the United States. It was also agi-eed that 
the Sumter was purchased, armed, equipped, 
and manned by such Confederate States as 
and for a public armed vessel, with ofiicers 
commissioned in due form, and was cruis- 
ing under a commission from Laid Confed- 
erate States, to attack, capture, or destroy 
the vessels belonging to the government of 
the United States or to any citizens thereof, 
and none other. Furtliermore, it was agreed 
that her commander had a commission as 
captain in such navy, and was prevented 
from taking the Golden Rocket into port by 
the danger and difficulty arising from our 
blockade; and that whatever wais done by 
the officers and crew of the Sumter was done 
under the assumed authority of such Con- 
federate States, and for the purpose of prose- 
cuting the war, so declared to exist, and with 
the sole design and intent of coercing the 
government of the United States to acknowl- 
edge the independence of the Confederate 
States. 

R, EC. Dana, Jr., and H. Gray, Jr., for plain- 
tiffs. 

The clause in the body of the policy speci- 
fied two classes of risks:— 

First, from acts of governments, "enemies," 
"resti'aints and detainments of all kings, 
princes, and people, of what nation or quality 
soever," for which if irregular or imlawful 
the citizen may have redress tlu'ough his own 
government 

Second, from individual depredation, "pi- 
rates and assailing thieves," against which 
"assm-ance is the only secm'ity." The first 
of these classes would not, the second would, 
if not specified, be included in "the perils 
of the sea." 3 Kent, Comm. (6th Ed.) 303; 
1 Phil. Ins. §§ 1106, 1108; Ai'n. Ins. §§ 303, 
305, 306; Maude & P. Shipp. 23, 231, 232; 2 
Pars. Mar. Law, 236, 246; Nesbitt v. Lush- 
ington, 4 Term R. 788; 3 Kent, Comm. (6th 
Ed.) 216, 300; 2 MolL De J. Mar. e. 7, § 14; 
GaiTison v. Memphis Ins. Co., 19 How. [60 
U. S.] 314. 



"Enemies" are evidently governments, 
vested according to the law of nations and 
in the view of our own government, with 
belligerent rights. If "enemies" included 
those acting imder no national authority, the 
addition of the word "pirates" in the policy 
would be superfluous. 

It is perfectly well settled that the words 
"arrests, restraints, and detainments of 
kings, princes, and people, of what nation, 
condition, or quality soever," extend only to 
acts of "nations in their collective capacity." 
M'Call V. Marine Ins. Co., 8 Cranch [12 U. S.3 
66; Olivera v. Union Ins. Co., 3 Wheat [16 U. 
S.] 189, 190; Bradlie v. Maryland Ins. Co;, 12 
Pet [37 U. S.] 402; Gracie v. New York Ins. 
Co., 13 Johns. 170. 

The only opinion in favor of a wider signi- 
fication is in South Carolina. Simpson v. 
Charleston P. & U. Ins. Co., Dud. (S. C.) 243. 

The clause in the margin of the policy— 
"warranted free from captm-e, seizm-e, or 
detention, or the consequence of any attempt 
thereat; the clause herein embodied, touch- 
ing said perils or adventures, to the conti'ary 
notwithstanding"— does not import a "war- 
ranty," in tlie sense of the law of insurance; 
but only that the insm-ers shall not be hable 
for the losses specified in the exception, just 
as if such losses had not been included in 
the body of the policy. 1 Phil. Ins. § 1150. 

This clause is to be interpreted with refer- 
ence to the text of the policy, and, being in- 
troduced by the insurers and for theh* benefit, 
is in case of doubt to be construed most 
sti'ongly against them, and so as to give fair 
efCect to the general words of the pohcy. 
Yeaton v. Fry, 5 Cranch [9 U. S.] 341; Palmer 
Y. Wai-ren Ins. Go. [Case No. 10,098]; Black- 
ett V. Royal Exchange Assur. Co., 2 Cromp. 
& J. 251; BuUen v. Denning, 5 Bam. & C. 
843; Western Ins. Co. v. Cropper, 32 Pa. St. 
351; Lawrence v. Aberdein, 5 Barn. & Aid. 
108; Gabay v. Lloyd, 3 Barn. & C. 793; 
Suckley v. Delafield, 2 Caines, 222; Ameri- 
can Ins. Co. V. Dunham, 12 Wend. 463; 
Havelock v. Hancill, 3 Term R. 277; Bowne 
V. Shaw, 1 Gaines, 489; Cucullu v. Louisiana 
Ins. Co., 8 Mart. (La.) 613; Johnston v. Lud- 
low, 1 Caines, Cas. xxix; Smith v. Dela- 
ware Ins. Co., 3 Serg. & R. 82; Faudel v. 
Phoenix Ins. Co., 4 Serg. & R. 59; Carring- 
ton V. Merchants' Ins. Co., 8 Pet [33 U. S.] 
518, 524. 

The words "capture, seizm-e, and deten- 
tion," taken together, and with reference to 
the body of the policy and the mode of their 
insertion, are confined to the acts of gov- 
ernments only. They are generally called 
the "war clause," and have long been in 
common use. Green v. Brown, 2 Sti*ange, 
1199; O'Reilly v. Royal Exchange Assur. Co., 
4 Camp. 246; Hahn v. Corbett, 2 Bing. 203; 
McCargo v. New Orleans Ins. Co., 10 Rob. 
(La.) 313. 

Even the word "captin*e," standing alone, 
though sometimes loosely used to include 
any forcible taking from without, more ap- 
propriately and natm-ally denotes, and is lim- 
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ited to a capture jvu'e belli, whether lawful 
or unlawful in the particular case, made by 
a power authorized to wage war. Wheat 
Mar, Capt. 52, 54; 1 Harg. Collect. Jui-id. 
137; 1 Park, Ins. 66; 2 Arn. Ins. 807; 1 
Kent, Comm. 100, 101; PhU. Ins. § 1110; 3 
Kent, Comm. 303. 

A talcing by pirates has none of the efifects 
of such capture. Tu-reU v. Gage, 4 Allen, 
249; Barney v. Maryland Ins. Co., 5 Har. 
& J. 139; "Williams v. Armuoyd, 7 Cranch [11 
U. S.] 423; The Nueva Anna, 6 Wheat. [19 
U. S.] 193; Case of Pu-acy, 12 Coke, 73; 
Green way v. Baker, Godb. 193; The Hercules, 

2 Dod. 372; The Calypso, 2 Hagg. Adm. 213; 

I Phillim. Int Law, 379; 1 Kent, Comm. 
184, 

Seizure, though sometimes applied to any 
act of seizing, especially when accompanied 
by "piratical," "mutinous," "ban-atrous," or 
other similar adjective, commonly means in 
a policy of insurance an arrest by act of 
government, eltlier by municipal law or the 
law of prize. But when used in connection 
with captm-e, as in this marginal clause, it is 
ejusdem generis, though it may include cases 
in which no condemnation to change the title 
is looked for. The Caledonian, 4 Wheat 
[17 U, S.] 103; The Apollon, 9 Wheat [22 U. 
S.] 372; Carringtou v. Merchants' Ins. Co., 
8 Pet [33 U. S.] 518; Bradsti-eet v. Neptune 
lus. Co. [Case No. 1,793] ; Higginson v. Pom- 
eroy, H Mass. 110; Mellish v. Andrews, 15 
East 15; The Dihgentia, 1 Dod. 405; The 
Amor Parentum, 1 G. Rob. Adm. 303; The 
Eagle, 1 W. Rob. Adm. 245; Lubbock v. 
Potts, 7 Bast, 449; Black v. Marine Ins. Co., 

II Johns. 292; .Tecker v. Montgomery, 13 
How. [54 U. S.] 515; 2 Arn. Ins. § 306. i 

A taking by rebels on the high seas is a i 
loss bj^ "pirates or assailing thieves," not a 
"capture, seiziu'e, or detention." within the 
meaning of this policy. 2 Seld. Mare Claus. 
c. 10, 1313; Ducange, Gloss, voce "Pirata;" j 

3 Co. Inst 113; Co. Litt 391a; Galvinus, | 
Lexicon, voce "Pirata;" 1 Hawk. P. C. c. 37, ! 
§ 4; 1 Russ. Grimes, 94; 3 Chit Cr. Law, 
1127; 1 Stat 114; U. S. v. Palmer, 3 Wheat 
[16 U. S.] 610; U. S. v. Hntchins [Case No. 
15,429]; U. S. V. TuIIy [Id. 16,545]; U. S. v. 
KUntock, 5 Wheat [18 U. S.] 151; U. S. v. 
Brailsford, 5 Wheat [18 U. S.] ISS; [Act of 
May 15, 1820] 3 Stat 600; 1 Kent Comm. 
ISG. 

By the laws of England, France, and Hol- 
land, as well as om: own, a citizen craising 
against his own government with an armed 
vessel under a commission from a foreign 
state is a pirate. 2 Valin, Ord. de la Marine, 
235; Bynk, Qu. Jur. Pub. lib- 1, c. 17; 1 ■ 
Hume, Cr. Law, 477; Trial of Golding, 12 i 
How. St Tr. 1209; 1 Phillim. Int Law, 
406; 1 Hawk. P. O. c. 37, § 4; 1 Moll. De 
J. aiar. c. 4, § 24; Evans' Case, 2 Bast, P. 
C. 798; Prov. St 8 Wm. III.; 4 Mass. Col. 
Rec. pt 2, 563; 7 Dane, Abr. 90; St 11 & 12 
Wm. IIL, §§ 1, 14, 15; 2 Chalm. Op. 202, 
219, 221; Trial of Quelch, 14 How. St. Tr. 
1067; Const Mass. 1780, c. 6, § 6; 1 Stat 



114; 1 Kent, Comm. 191; 10 Am. Jur. 267. 
By the most eminent civilians and writers 
on the law of nations, piracy is defined to be 
"the offence of depredating on the high seas 
without being authorized by any sovereign 
state or with commissions from different 
sovereigns at war with each other." Wheat 
Int Law, pt 2, p. 89; Bynk. Qu. Jur. Pub. 
lib. 1, c. 17; Du Ponceau, Law of War, 127, 
128, note; 2 Azuni, Del Diritto Marittinio, 
pt. 2, c. 4, art T, §§ 2, 5; Casaregis, De Com- 
mercio, disc. 24, § 25; Id. disc. 64, g§ 4, 5; 
MoU. De J. Mar. c. 4, §§ IS, 20; 2 Browne, 
Civ. & Adm. Law, 461; Emerig. Assur. a 
12, sect 28, § 1; Dawson's Trial, 13 How. St 
Tr. 454; Vaughan's Trial, Id. 525. 

"Hostis humani generis" is no part of the 
definition of a pirate, but merely indicative 
of what is likely to be his character. 1 
Phillim. Int Law, 402; The Serhassan, 2 W. 
Rob. Adm. 357; The Malek Adhel, 2 How. 
[43 U. S.] 232. See 1 Hume, Cr. Law, 477; 
1 Hawk. P. O. c. 37, § 1; 3 Chit Cr. Law, 
1127; 1 Russ. Crimes, 100. 

Rebels are not entitled by the law of na- 
tions to any rights as belligerents against 
their own country. Klauber, Droit des Gens, 
235; Gro. De J. B. proleg. 9, § 25; Id. lib. 1, 
c. 3, arts. 1, 4; Id, lib. 3, c. 3; 2 Ruth. Inst 
lib. 2, c. 9, p. 438; Hall, Int Law, c. 14, §§ 
9, 25; Tirrell v. Gage, 4 Allen, 249; Tlio 
Venus, 8 Cranch [12 U. S.] 280; 3 Co. Inst 
11; 1 Hale, P. G. 159; U. S. v, Chenoweth 
[Case No. 14,792]. 

The manner of the taking of the Golden 
Rocket was piratical f she was taken under 
false colors; despoiled without being con- 
demned. The Peacock, 4 C. Rob. Adm. 187; 
Hall. Int Law, c. 10, § 24; U. S. v. Klintock, 
5 Wheat [18 U. S.] 150; Jecker v. Mont- 
gomery, 13 How. [54 U. S.] 516; The Elsebe, 
5 C. Rob. Adm. 183; 1 Wheat [14 U. S.J 
Append. 496; 2 Wheat [15 U. S.] Append. 
2, 3, 81; Hall. Int Law, c. 30, §§ 5, 28; Id. 
c. 31, §§ 14, 22; Del Col v. Arnold, 3 Dall. 
[3 U. S.] 333; 1 Moll. De J. Mar. c. 4, §g 18, 
20. 

The treasonable intent does not make the 
act less piratical. 1 Hawk. P. G. c. 29, § 
11; Trial of Woodburne and Coke, 16 How. 
St Tr. 81; Com. v. McPike, 3 Gush. 181; 
Com. V. Burke, 14 Gray, 100; 1 Moli. De J- 
Mar. c. 4, §§ 9, 10. 

How can a citizen of the United States, 
committing acts of hostility upon the high 
seas against other citizens of the United 
States, find protection under a commission, 
from an organization claiming to be an in- 
dependent government within the territory 
of the United States, which he is bound to 
know, and our courts are bound to hold to 
be illegal? Church v. Hubbart 2 Cranch 
[6 U. S.] 236; Haven v. Foster, 9 Pick. 130; 
4 Bl. Comm. 27; In re Barronet 1 El. & Bl. 
1; Bex V. Bailey, Russ. & E. 1; The 
Ann [Case No. 397}; Fisher v. McGlrr, 
1 Gray, 48; Kelly v. Bemis, 4 Gray, S3; 
Little V. Barremc, 2 Cranch [6 U. S.] 179; 
Mitchell V. Harmony, 13 How. L54 0. S.] 
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137; U. S. T. Jones [Case No. 15,495]; Com. 
V. Blodgett, 12 aietc. [ilass.] 91. 

The court must look to tlie political depart- 
ment, for a rule, upon the effect of the ex- 
"Clusive occupation hy the rebels of a part of 
the dominion of the United States; upon the 
recognition of the rebels as belligerents by 
Great Britain and France, upon the position 
tjf the government towards rebel cruisers. 
Gelston v. Hoyt, 3 Wheat [16 U. S.] 324; 
Rose V. Himely, 4 Craneh [8 U- S.] 241; 
TJ. S. V. Palmer, 3 Wheat [16 U. S.] 634; 
Hardy's Trial, 24 How. St Tr. 1371; Hal- 
leck, Int Law, c. 3, § 22; The Hercules, 
2 Dod. 360; Kennett t. Chambers, 14 How. 
[55 17. S.] 38; The Pelican, Edw. Adm. 
Append. B; Dudley v. Folliott 3 Term R. 
584; Ogden v. FoUiot Id. 726; Barclay v. 
Russell, 3 Ves. 424; Bolder t. Huntingfield, 
11 Ves. 204; Hogsheads of Sugar v. Boyle, 
■9 Craneh [13 U. S.] 195; U. S. v. Hay ward 
ICase No. 15,336]; U. S. v. Rice, 4 Wheat [17 
U. S.] 246; Cross v. Harrison, 16 How. [57 
U. S.] 191; Gro. Be J. B. lib. 3, c. 6, §§ 4-27; 
PufCendorf, lib. 4, c. 9, § 8; Id. lib. 7, c. 7, 
§ 5; Id. lib. 8, c. 11, § 8; The Bart and The 
Happy Couple, cited 1 Edw. Adm. 1; The 
Gerasimo, 11 Moore, P. C. 96; The Hercules, 
-2 Bod. 360; The Lilla [Case No. 8,348]; 
Proclamations of April 15, 19, 27, May 3, 
and August 16, 1861, and July 25, 1862; 
, 11 Stat 268, 281, 283-285, 295, 311, 314; 
President's Messages of July and Becember, 
1861, and Becember, 1862; Judge Sprague's 
Oharge upon the Law of Ph-acy [Fed. Gas. 
Append.]; The Amy Warwick [Case No. 
341]; The Lilla [supra]; Smith's Trial,= 
Cir. Ct U. S. (Pa.) Oct, 1861; Trial of 
Savannah Privateersmen [Case No. 12,386]; 
Mr. Seward to Mr. Adams, May, 1862; Report 
■of Committee on Commerce of United States 
Senate, June 21, 1862, adopted by tlie senate. 

This branch of the case stands thus:— 

These acts in their physical character are 
sufficient to constitute piracy. 

If not done in acknowledged warfare, 
these acts are piracy; and this not by mu- 
nicipal law of the United States, but by the 
general law of nations. 

To take these acts out of the category of 
piracy, the political government to which 
the court looks must have recognized the 
actors as belligerents. 

A neutral government as it claims no sov- 
■ereign authority, recognizes an insurgent 
power as belligerent once for all, for all 
•cases and under all circumstances. 

Not so the sovereign. The object of his 
war is to enable himself to exercise sover- 
-eign power. He never, therefore, intermits 
that, de jure. He never intermits it de facto, 
prospectively, or in all cases and for all pur- 
poses. He intermits it only de facto in 
such cases, to- such extent, and for such pur- 
poses, as policy dictates. 



- [Nowhere reported; opinion not now accessi- 
ble.] 



In this case, the acts in question having 
been committed by and upon citizens of thfe 
United States, the contract in suit having 
been made here between citizens, and the 
forum being a court of the United States, 
the only government to which the court can 
look is the political government of the Unit- 
ed States. 

The rebels doing these acts cannot be 
deemed belligerents, unless it be ti-ue either 
that the government has made a general 
recognition of belligerent rights in the rebels, 
or that the government has treated the rebels 
as belligerents in fact, in any case, or for 
any pm-poses, they must as matter of law 
be adjudged belligerents in aU cases and for 
all purposes. 

The first would make the very exercise of 
b^igerent rights by the government deprive 
it of its rights of sovereignty. The second 
would transfer the conduct of public poficy 
fi'om the political to the judicial department 

The source of the rebels' commissions is 
not recognized as sovereign by any nation of 
the world. The rebels have been recognized 
as belligerents by two nations only, against 
the protest of the United States. Those 
recognitions are conclusive on the courts and 
citizens of those nations. But on the question 
of the status of citizens, in arms against their 
government, or the character of their acts, 
the policy of one or two neutrals cannot fur- 
nish the law for a tribunal of this govern- 
ment 

The government of the United States has 
done no act, amounting to a general recog- 
nition of beUigerent rights in the rebels. It 
has protested against such a recognition by 
neutrals. Its .proclamations before the de- 
struction of the Golden Rocket had declared 
them to be insm*gents, and their cruisers 
pirates. It has since the taking of the Golden 
Rocket ordered trials, and allowed a con- 
viction, for pn*acy, of such a*uisers. 

The exchange of prisoners, and practice of 
tlie usages of civilized warfare, are, on the 
part of the sovereign, matter of policy from 
day to day, and do not warrant his com'ts in 
holding that the rebels have in a court of law 
the status of beUigerents. Vattel, lib. 3, §§ 
294, 295. 

If the taking of the Golden Rocket was a 
"capture, seizure, or detention," within the 
meaning "of the exception, still the proxi- 
mate cause of the loss was not such taking, 
but the fixe, which was not "the consequence 
of any attempt thereat," but which occuiTcd 
after the taking was complete, and all the 
officei-s and crew had been taken out of her. 

If the taking was a "capture, seizm*e, or 
detention," it was illegal, and not followed 
by lawful condemnation, and for each of 
these reasons did not divest the plaintiffs of 
their property, nor take away their insur- 
able interest in the ship. 1 Phil. Ins. § 194; 
2 Pars. Mar. Law, 78, 79, and cases cited. 

If this was a belligerent capture, it had not 
been completed by condemnation, so as to 
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divest the plaintiffs' title; if it was a piratic- 
al taking, tlieir title, of course, remained 
good. 

The omission of a belligerent captor to send 
in a prize for adjudication, by reason of the 
maritime superiority of the enemy, though 
it may justify the captor and his government 
in desti'oying or abandoning her, does not, 
as between third parties, make the mere tak- 
ing, equivalent to a condemnation, in chan- 
ging the title and divesting interest. 

No capture or taking is of itself an actual 
total loss of the ship either in fact, or by 
the law of insurance, before entire desti'uc- 
lion or lawful condemnation. Although it 
is a constructive total loss which the owners 
may, by abandoning their interest to the un- 
derwriters while the detention continues, 
make an actual total loss, yet they are not 
obliged to make an abandonment, but maj' 
retain their interest and recover for a total 
or partial loss, according to the injmry ac- 
tually proved. 2 Phil. Ins. § 1403; 2 Arn. 
Ins. 998. 

Fire is a distinct risk, to which the under- 
writers remain liable while exempt from 
losses for other perils, although such other 
perils have exposed the ship to the loss by 
fire. Garrison v. Memphis Ins. Co., 19 How. 
[GO U. S.] 314; Airey v. Merrill [Case No. 
115]; Pelly v. Royal Exch. Assm-. Co., 1 
Burrows, 341; Emerig. Assur. c. 12, sect 17, 
§ 1; Patapsco Ins. Co. v. Coulter, 3 Pet. [2S 
U. S.] 230. 

The fire not having been, a means used in 
attempting to take or actually taking posses- 
sion of the ship, but having occurred after 
the taking was complete, and after her as- 
sailants had obtained undisputed possession 
of her, and taken out her officers and crew, 
was the proximate and efficient, and by law 
the sole cause, of the loss, according to the 
familiar maxim, "causa proxima non remota 
spectatur." Gordon v. Rimmington, 1 Camp. 
123; Jones v. SchmoU, 1 Term R. 130, note; 
Foi-ster v. Chi-istie, 11 East, 209; Rice v. 
Homer, 12 Mass. 234; Livie v. Janson, 12 
East. 648; Hodgson v. Malcolm, 2 Bos. & P. 
(N. R.) 340; Redman v. Wilson, 14 Mees. & 
W. 47G; lonides v. Universal Mar. Ins. Co., 
8 Law T. (N. S.) 705; Waters v. Merchants' 
Louisville Ins. Co., 11 Pet [36 U. S.] 219; 
Levering v. Mercantile Mar. Ins. Co., 12 
Pick. 309. 

To sum up the whole matter, the plain- 
tiffs contend: — 

1. The loss was by "pirates and assailing 
thieves," within the term of the policy; and 
therefore total, as soon as the ship was taken. 

2. The case is not within the excepted 
risks, in the margin, of "captm'e, seizure, 
detention, or the consequences of any at- 
tempt thereat." 

3. If this taking was a loss within the ex- 
ception, it was not total without condemna- 
tion, or continuance of the detention for 
ninety days; and, before either of those con- 
tingencies happened, 'she was totally lost by 



Are, a distinct peril, for which the insm*ers 
are liable. 

4. If the defendants are neither liable for 
the loss of the ship by fii*e, or not liable for 
her loss at all, they are liable, as under a 
loss by "pirates and assailing thieves," for 
the taelde, apparel, and other articles of 
which the Sumter's men plundered the ship, 
and which they took no steps to have con- 
demned. Phil. Ins. §§ 4G3, 1223. 

B. R. Cm-tis and J. J. StorroAv, for defend- 
ants. 

This was not a loss by "pirates," witliin the 
meaning of these policies. 

The word "pirates" may be used to desig- 
nate either of two distinct classes of per- 
sons: the first being those deemed pirates 
by the law of nations; the second, those re- 
quired by the municipal law of some partic- 
ulai- country, to be adjudged to be pirates for 
the pm-poses of mminal procedm-e and pun- 
ishment. Append. 5 Wheat. [18 U. S.] 8; U. 
S. V. Smith. 5 Wheat. [18 U. S.] 153; [Act 
March 3, 1819] 3 Stat 513; [Act April 30, 
1790] 1 Stat. 114; U. S. v. Pirates. 5 ^yheat. 
[18 U. S.] 19G; The Antelope, 10 Wheat [23 
U. S.] 122; 1 Kent Comm. 186; 7 Dane, 
Abr. 94; Bynk. Jus. Priv. lib. 1, c. 117; Le 
Louis, 2 Dod. 244. 

Tliese policies use tlie Avord "pirates" iu 
tliat simple and ordinary- sense iu which it 
now is and immemorably has been known 
to the general commercial law of the civil- 
ized world; and not to describe offenders 
against some mimicipal criminal law, of sjm.» 
pai'ticular country. 

The peril of pirates was to be encountered 
on the high seas, where the common law of 
nations prevails, and declai-es who ai-e "pi 
rates," 

The sole office of these municipal laws is to- 
prescribe criminal procedm-e and pimishment 
in certain cases which are not piracy, as if 
they had been piracies. But a policy of in- 
sui*ance has no connection with criminal pro- 
cedm'e, or the punishment of offenders. U.. 
S. V. Pirates, 5 Wheat [18 U. S.] 190. 

The interpretation and effect of policies of 
insiu'ance belong to another system of law, 
existing before these statutes were passed, 
and not intended to be affected by tliem. 
This system of law is not merely a branch, 
or division of municipal law; but belongs to- 
and is part of the common law of nations 
which defines piracy. 1 Marsh. Ins. 19; 1 
Duer, Ins. 2; Warren v. Manufactm-ers' Ins. 
Co., 13 Pick. 518; Deshon v. Merchants* Ins. 
Co., 11 Mete. [Mass.] 199; The Malek Adhel, 
2 How. [43 U. S.] 232; The Antelope, 10 
Wheat [23 U. S.] 122; 3 Kent, Comm. 342, 
343; 1 Phil. Ins. Pref. 7, ad fin., and 77; 1 
Arn. Ins. 12, and citations passim; U. S. v. 
Smith, 5 Wheat [IS U. S.] 1G2. 

Policies of insm-ance have no reference to 
the legality of governments; they refer al- 
ways to de facto authority, of king, princes, 
and people; and an inteiijretation which 
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should make a risk depend on the legality 
of an actual government, under whose au- 
thority the property had heen captui-ed, seiz- 
ed, or detained, would be unprecedented and 
dangerous. Nesbitt v. Lushington, 4 Term 
R. 783. 

The acts of the Sumter were not the acts 
of pu-ates under the law of nations. 1 Kent, 
Comm. 183; Warburton, 36S-376; Append. 5 
Wheat [IS U. S.] 8; U. S. v. Smith, Id. 153, 
and note; II. S. v. Pu-ates, Id. 196; The Ma- 
lek Adhel, 2 How. [43 U. S.] 211; Davison v. 
Sealskins [Case No. 3,6G1]; 1 Lemonier, Ins. 
251. 

The facts find the existence of a commis- 
sion, and that the capture was made in pm*- 
suance of it 

They find that the commission was to 
cruise against the commerce and property of 
the United States and of its citizens only. 

The executive government of the United 
States has by public proclamations and mes- 
sages to congi-ess, and in other appropriate 
public docmnents, recognized and affirmed 
the existence of open and public war existing 
between the United States and a de facto 
government of the so-called Confederate 
States. President's Proclamation of April 19, 
18G1; President's Reply to the Virginia Com- 
missioners; President's Proclamation of 
April 27, 1861; President's Message to Con- 
gi-ess, July 4, 1861; President's Proclama- 
tion of August 12,^ 1861; President's Procla- 
mation of August 16, 1861. 

The United States has, in respect to the 
government and people of the so-called Con- 
federate States, both sovereign and munici- 
pal rights; under the first they wage war; 
under the second they hold all persons, prop- 
erty, and acts subject to constitutional crim- 
inal laws of congress. Rose v. Himely, 4 
Cranch [8 U. S.] 272; Halleck, Int Law. 344. 

But the existence of these laws of congi-ess 
and the illegality of the acts of the Confed- 
erate States and then* people, when tested 
by them, can have no bearing on the ques- 
tion whether the law of nations has been in- 
fringed. The Antelope, 10 Wheat [23 U. S.] 
122; 1 Stat 114. 

And the United States cannot at the same 
time insist that they have the belligerent 
rights which by the law of nations belong to 
a sovereign waging public war, and yet as- 
eert that there is no such public war as is 
known to the law of nations. 

That it is a civil war does not change the 
rule of the law of nations respecting tliose 
who carry it on. 

Modern writers, and the settled usage of 
civilized states, including the United States, 
and the repeated decisions of their highest 
com-t allow to each party in a civil wai- full 
participation in the rights of war; and 
among others, the right to cruise on the high 
seas against the commerce and property of 
its enemy. Yattel (Chltty's Ed.) 424; Wheat. 
Int Law. pt. 2, c. 2, § 15; Halleck, Int Law, 
333; The Santissima Trinidad, 7 Wheat [20 
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U. S.] 283; U, S. V. Palmer, 3 Wheat [16 
U. S.] 610; The Neustra Senora, 4 Wheat [17 
U. S.] 497. 

The fact that it is a civil war, and a rebel- 
lion against the lawful government of the 
United States, renders a commission to cruise 
against the commerce of the United States, 
derived from the Confedei'ate government, 
utterly void as an answer to an indictment 
for an offence against municipal mminal 
law; but the existence of such an authority, 
from such a government, prevents those act- 
ing imder it from being pirates, under the 
law of nations. 

The warranty by the assm'ed, against "cap- 
tm-e, seizure, and detention," and the conse- 
quences thereof, takes tliis loss out of the 
policy. 

Any captm-e or seizure, whetlier rightful or 
wrongful, and whether made imder a com- 
mission from a de jure, or de facto gx>vern- 
ment, or made by mere pirates, is equally 
within this warranty. 2 Marsh. Ins. 422; 
1 Phil. Ins. 1110; Bmerig. Assur. c. 12, sect 
IS, § 1; 3 Kent Comm. 304; I*oth. Ins. No. 
54; Valin, Comm. arts. 26. 46; 2 Boulay- 
Paty, § 16, p. 102; Goss v. Withers, 2 Bur- 
rows, 694; PoweU v. Hyde, 5 El. & Bl. 607; 
Klein wort v. Shepard, 1 El. & Bl. 447; Id., 
32 Law T. 313; McCargo v. New Orleans Ins. 
Co., 10 Rob. (La.) 202; McCargo v. Mer- 
chants' Ins. Co., Id. 334, 349; Tirrell v. Gage, 
4 Allen, 245; Lee v. Boardman, 3 aiass. 238, 
245; Abb. Shipp. 33; Halleck, Int. Law, c. 
12, § 14; 1 Kent Comm. 108; 2 Wood. Lect 
255; 2 Ai-n. Ins. 813, 1115-1117; The Her- 
cules, 2 Dod. 359; The Helena, 4 C. Rob. 
Adm. 5; The Dickenson, 1 Hay & M. 46; 
Nesbitt V. Lushington, 4 Term B. 787; Nay lor 
V. Palmer, 8 Exch. 739; jMeUish -v. Axidrews, 
15 East 15; U. S. v. Klintock, 5 Wheat. [18 
U. S.] 150; Davison v. Sealskins [Case No. 
3,661]; Parsons v. ^Massachusetts F. «& 3M. 
Ins. Co., 6 Mass. 208; Tlie Wanderer [Case 
No. 17,139]. 

The 3d section of the act of March 3, 1819 
[3 Stat 513], enacted by the congress of the 
United States, reads as follows: 

"And be it fm'thei' enacted, that the com- 
mander and crew of any merchant vessel of 
the United States, owned wholly or in part 
by a citizen thereof, may oppose and defend 
against any aggression, search, restraint, dep- 
redation, or seizure, which shall be attempt- 
ed upon sucli vessel, or upon any other vessel 
owned as aforesaid, by the commander «r 
crew of any armed vessel whatsoever, not 
being a public armed vessel of some nation 
in amity with the United States; and may 
subdue and capture the same," &c. 

By section 2, the president is autliorized to 
cause to be subdued, &,c., any armed vessel 
"which shall have attempted or committed 
any piratical aggression, search, restraint, 
depredation, or seizm:e." 3 Stat. 513. 

By a Massachusetts colony law of 1673, 
piracy in harbors or at sea by piratically seiz- 
ing a vessel, &c., was punished with death. 
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4 Mass. Col. Rec. pt.2, p. 567; 7 Dane, Abr. 90. 
See The ilalek Adhel, 2 How. [43 U. S.] 233; 
Josefa Segunda, 5 Wheat. [18 U. S.] 338, 353, 
3.57; Bias v. The Ilerenge [Case No. 3,877]; 
U. S. V. Jones [Id. 15,494]; Holt, Shipp. 
1J)1. 

It has been s«,Ergosted by the plaintiffs, that 
the de facto Confederate States occupy the 
same position towards the United States that 
the latter occupied towards Great Britain in 
oui' war of the Revolution, and that om* courts 
are to take the same view of questions grow- 
ing out of the contest that the English com'ts 
then tooli of similnr questions. During that 
war we jflnd that the most eminent English 
jurist was accustomed to use the w,ord "cap- 
ture" to describe the acts of AiUerican priva- 
teers. Milles V. Fletcher, 1 Doug. 231. See 
Miller, Ins. 209; Tyrie v. Fletcher, 2 Cowp. 

Judge Nelson, in his charge to the jm-y 
upon the trial of the crew of the Savannah, 
gave the following definition of a pirate:— 

"A pirate is said to be one who roves the sea 
in an ai-med vessel, without any commission 
from any sovereign state, on his own authori' 
ty, and for the purpose of seizing by force, 
and appropriating to himself, without dis- 
f.riminati.on, every vessel he may meet." 

There was no loss by fire within the mean- 
ing of the policy. 

The hostile acts of the ofiHcers and crew of 
the Sumter were the efficient and prevailing 
cause of the loss and destruction of the ves- 
sel, and those acts were put at the risk of 
the owner by the marginal clauses, which 
warrant the insurer against loss or expense 
arising frx>m capture. 

Tlie taking and the burning were parts of 
one and the same act of hostility; to attempt 
to separate them and consider them as dis- 
tinct, independent, and unconnected perils or 
causes of loss, is a metaphysical refinement 
and subtlety which is contrary to the obvious 
truth of the case, and therefore has no place 
in the law of insm-ance. 

The rule, "Causa proxima non remota spee- 
tatur," does not refer to the cause nearest 
in point of time, but to that which is most 
nearly and essentially connected with the 
loss as its efficient cause. Vos v. United Ins. 
Co., 2 Johns. Cas. ISO; Suckley v. Delafield, 
2 Caines, 222; American Ins. Co. v. Dun- 
ham, 12 Wend. 463; Havelock v. Hancill, 3 
Term R. 277; Waters v. Merchants' Louis- 
ville Ins. Co., 11 Pet. [36 U. S.] 213, 219; Grim 
V. Phoenix Ins. Co., 13 Johns. 451; Montoya 
V. Loudon Assur. Co., 4 Eng. Law & Eq. 
500; Magoun v. N. E. Ins. Co. [Case No. 8,- 
961]; Savage t. Pleasants, 5 Bin. 403; Cool- 
idge V. New York Firemen Ins. Co., 14 Johns. 
SOS. 

These cases, and all the cases above cited, 
are put upon the ground, that all the conse- 
quences naturally flowing from the peril in- 
sured against, or incident thereto, are proper- 
ly attributable to the peril itself; that a loss 
which may fairly be considered to be exclu- 



sively and solely occasioned by a peril in- 
sured against, without regard to distance of 
time, is a loss by that peril; that the loss 
is to be attributed to the efficient, predom- 
inating, operative peril. See, particularly, 
Waters v. Merchants' Louisville Ins. Co., 11 
Pet [36 U. S.] 219; Magoun v. New Eng- 
land Ins. Co. [Case No. 8,9G1]; Phil. Ins. pp. 
6S5, 677, §§ 1115, 113:i; Peters v. Wai-ren Ins. 
Co., 14 Pet [39 U. S.] 108; Montoya v. London 
Assur. Co., 4 Eng. Law & Eq. .jOO; McCargo 
v. New Orleans Ins. Co., 10 Rob. (La.) 327, 
328; Lawrence v. Aberdein, 5 Barn. & Aid. 
108. 

It would be a mere metaphysical nicety to 
hold otherwise, and the law, as a practical 
science, does not indulge in such niceties; 
the law of insurance, like all commercial law, 
requires the application of sound common 
sense and practical reasoning, for it deals 
with the business and interests of common 
men, who are iinused to deal with abstrac- 
tions and refine 1 distinctions. It has become 
a practical and convenient system, because 
it studiously avoids subtle and refined rea- 
soning, however logical it may seem, and has 
guided itself by safe practical rules. :Magoun 
V. New England Marine Ins. Co. [Case No. 
8,961]; Peters v. AVarren Ins. Co., 14 Pet 
[39 U. S.] 108; General Mut Ins. Co. v. Sher- 
wood, 14 How. [55 U. S.] 363; Rhinelander v. 
Insurance Co., 4 Craneh [8 U. Si] 29. 

The cases claimed as ^ving countenance, 
in this part of the case, to the theory of plain- 
tiffs, resolve themselves into these classes:— 
Cases where, after one peril has ceased to 
act, another independent and distinct peril, 
having no necessary or natural connection 
with the first, supervenes and causes the loss; 
in these, tliough the property might not have 
been exposed to the second perU, or might not 
have been so injuriously affected by it, with- 
out the concurrence of the first, the second 
is deemed in law to be, as it is in fact the 
cause of the loss. See Jones v. Schmoll, 1 
Term R. 130, note; Delano v. Bedford Ins. 
Co., 10 Mass. 353; Law v. Goddard, 12 Mass. 
Id 3; Livie v. Janson, 12 East, 633; Rice v. 
Homer, 12 Mass. 234; Forster v. Christie, 11 
East, 205. 

Another class embraces cases, where the 
underwriters have alleged that the negli- 
gence of the agents or servants of the as- 
sured, not amounting to barrati-y, led or con- 
tributed to the loss. Formerly it was held 
that the assured should not recover for losses 
to which his own negligence or that of those 
under his control had contributed. General 
Mut Ins. Co. V. Sherwood, 14 How. [55 U, S.] 
364. 

There are some tliat turn on a question of 
pleading. Hagedorn v. Whitmore, 1 Starkie, 
157; Gordon v. Rimmington, 1 Camp. 123. 

The opinion of the supreme court of Massa- 
chusetts in this case furnishes a conclusive 
answer to the plaintiff's claim and argument 
on this point Dole v. New England M. M. 
Ins. Co., 6 Allen, 395. 
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' CLIFFORD, Circuit Justice. The defend- 
ants contend that the loss in this case, under 
the circumstances disclosed in the agreed 
statement, was not a loss hy pirates within 
the meaning of the policy as understood in 
the law of insurance. 

The theory of the defendants is, that the 
word "pirates" is used in the policy in the 
ordinary sense in which it is understood in 
tlie general commercial law of the civilized 
world; and they accordingly contend that 
the acts of the Sumter in taking the ship, 
having heen committed when she was en- 
gaged in open and actual war, under a com- 
mission issued by a de facto government, as 
shown in the agreed starement, were not the 
acts of pirates, as assumed by the plaintiffs, 
but were the acts of persons having under 
the law of nations certain limited and quali- 
fied belligerent rights. 

In the third place, they contend that the 
warranty in the marginal clause, against cap- 
tm*e, seizure, and detention, or the conse- 
quences of any attempt thereat, takes the loss 
in this case out of the policy, and that any 
capture :Qr seizure, whether rightful or 
wrongful, and whether made under a com- 
mission from a de jure or de facto govern- 
ment, or made by mere pirates, is equally 
within that provision. 

Finally, they contend that the acts of the 
Sumter in taking the ship were the efficient 
and prevailing cause of the loss and desti-uc- 
tion of the vessel, and that those acts wei-e 
expressly put at the risk of the owner by the 
mai'ginal clause. 

The effect of the first proposition submitted 
by the plaintiffs, if admitted to be correct in 
its full extent, is the same as that of the 
third; and the two, therefore, in their appli- 
cation to this case, may be regarded as iden- 
tical. Authorities cited by the plaintiffs in 
support of theh" fii'st proposition show that 
the words "arrests, restraints, and detain- 
ments of kings, princes, and people, of what 
nation or quality soever," as a general rule, 
apply only to the acts of nations in then* col- 
lective capacity; but they leave the question, 
whether the same rule shall be applied to the 
words "captm'e" and "seizure," quite undeter- 
mined, which is the question in this case. 
Stipulations of indemnity against takings at 
sea, arrests, restraints, and detainments of 
all kings, princes, and people, says Chancel- 
lor Kent, refer only to the acts of govern- 
ments for government purposes, whether 
right or wrong; but the same learned author 
says that eveiy species of capture, whether 
lawful or unlawful, and whether by friends 
or enemies, is also a loss within the policy. 3 
Kent, Comm. 303. Speaking of the clause 
under consideration, Mr. Phillips says it is 
more generally understood to apply to cap- 
tm'es, seizm*es, and detentions by the commis- 
sioned officers and agents of some lawful and 
acknowledged government, but he admits in 
the same section, that the word "captm-e" is 
of itself broad enough to comprehend any 
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forcible seizure or arrest which may occasion 
a loss to the insm-ed. -1 Phil. Ins. (4th Ed.) 
§ 1110, p. 664. Capture, properly so called, 
says Arnould, is a taking by the enemy, as 
prize in time of open war, or by way of re- 
prisals, and with intent to deprive the owner 
of all dominion or right of property over the 
thing taken; and no doubt is entertained 
that the word in legal acceptation is used in 
that sense more frequently than in any other. 
But the same author admits that the legality 
or illegality of the taking does not affect the 
liability of the underwriter as against the as- 
sm-ed; and such, it is believed, is the well-set- 
tled law upon the subject "Whether lawf q1 
or unlawful, or however made, capture, when 
the proximate cause of the loss, renders the 
underwriter liable under a policy against such 
a loss, though other causes may have contrib- 
uted to the result. 2 Arn. Ins. § 303, p. SOS. 
When a vessel previously forced by stress of 
weather to put into a port of disti'ess was vio- 
lently boarded by a mob, who took the con- 
trol of her from the master and crew, and 
ran her on a reef of rocks, whereby the cargo 
was damaged, and then forced the master 
to sell the cargo at a low price. Lord Ken- 
yon held that the loss fell within a captm-e 
by pirates, and consequently that the assm-ed 
might have recovered under a coimt so alleg- 
ing it, had not the underwriters been exempt- 
ed by the memorandum, from all average 
loss. Nesbitt v. Lushington, 4 Term R. 7-S7; 
2 Arn. Ins. § 306, p. 817. The usual phrase, 
"against all captm*es at sea, or arrests, re- 
straints, or detentions of all kings, princes, 
or people," says Mr. Parsons, "covers cap- 
tures, detentions, or arrests by public ene- 
mies, by belligerents, or in certain cases by 
the government of which the assm-ed is him- 
self a subject;" but he does not say that it 
does not also cover takings by pu-ates. 2 
Pars. Mar. Law, 246. The remaining au- 
thority cited by the plaintiffs in support of 
their first proposition approaches more neai-- 
ly to then* views. Maude & P. Shipp. 232. 
Ph-ates, say those writers, are considerea 
hostes humani generis, and therefore ai*e 
never recognized as enemies, nor are they in- 
cluded in the expression "kings, princes, and 
people." Referring to that entire phrase, 
they remak that the words are properly ap- 
plicable only to the ruling power of a coim- 
tiy, and not to pirates or any other lawless 
power; but the only authority cited in sup- 
port of the latter branch of the proposition 
is the case of Nesbitt v. Lushington, 4 Term 
R. 787, which is rather th6 other way. Plain- 
ly, therefore, the authorities cited are not suf- 
ficient to establish the proposition that the 
word "captm-e" is not broad enough to in- 
clude the taking in this case; but the point 
will be furtlier considered in examining the 
third proposition submitted by the plaintiffs. 
The marginal clause, it is contended by the 
plaintiffs, is not a warranty in the sense in 
which that word is usually known and un- 
derstood in the law of marine insurance. 
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The general rule is, that any statement of a 
fact in the policy is a wai-ranty of that fact, 
though neither the ^vord "waiTant," nor any 
formal expression of like import is used. 
Such a formal expression is not in general 
requisite to constitute a warrantj', as has 
been held in repeated cases. On the other 
hand, it is otiually clear that there is fre- 
quently a warranty in form of expression, in- 
serted in the policy or in the margin, where 
such is not the intention of the parties, and 
where there is none in fact 2 Phil. Ins. f4th 
Ed.) § 760, p. 428. The* instance put by ^ilr. 
Phillips is Avhere the assured warrants the 
property free from average detention or cap- 
tm-e, or from other losses or perils, which he 
well says is no more than an agreement that 
those shall not be among the perils and losses 
insured against, and for which the imder- 
writer is to be liable. Palmer v. "Warren Ins. 
Co. [Case No. 10,698]; MarUn v. Fishing Ins. 
Co., 20 Pick. 389. The legal consti-uction of 
the clause is that the underwriter is liable 
for the direct otlt'ccts of the perils insm-ed 
against, while the assm'ed stipulates to bear 
the du-ect effect of those perils which are 
excepted. 1 Phil. Ins. (4th Ed.) § 2151, p. 
708; McCargo r. New Orleans Ins. Co., 10 
Rob. (La.) 313. Granting the correctness of 
the proposition, it is not perceived that it af- 
fords much assistance in disi^osing of the 
conti-oversy, because the other questions re- 
main to be determined. 

The third proposition of plaintiffs is, that 
the loss in this case having arisen from a tak- 
ing hy rebels on the high seas is a loss by 
pirates, and not one arising from capture or 
seizure within the meaning of the policy. 
Obviously, there are two questions involved 
in the proposition, and it may well be ad- 
niitled that they are important, and that 
neither is unattended with difficulty. They 
are as follows: 1. Whether the acts of the 
officers and crew of the Sumter in the tak- 
ing the ship under the circumstances set 
foi'th in the agreed statement were pii*atical 
acts within the meaning of the policy; and 
if so, then, 2. Whether the meaning of the 
words "capture or seizure" is or is not broad 
enough tc include the taking by puates. 
Standard writers upon criminal law in defin- 
ing i^iracy say it "consists in committing 
those acts of robbery and depredation upon 
the high seas which, if committed on land, 
would have there amounted to felony." 1 
Rus's. Crimes tShai-s. Ed.) 94; 2 Whart. Cr. 
Law (5th Ed.) S 2830, p. 541; 4 Bl. Comm. 
72; 2 East, P. C. 790; 1 Hawk. P. 0. c. 37, 
§ 4-. 

Punishment of death is denounced against 
any person, by the act of congress of the 
3d of March, 1819, who shall, upon the high 
seas, commit the crime of piracy as defined 
by the law of nations. 3 Stat. 513. The su- 
preme court held, in the case of an indict- 
ment under tlie fifth section of that act, that 
the definition given of piracy was a con- 
stitutional one, and that the crime was de- 



fined by the writers on the law of nations 
with reasonable cei-tainty. U. S. v. Smith, 
5 Wheat. [18 U. S.] 159. All writei-s, say 
the court, in that case, concur in holding that 
robbery or forcible depredation upon the sea, 
animo fm-andi, is ph-acy. Judge Story gave 
the opinion in that ease, and he proceeds to 
say that the same doctrine is held by all the 
great writers on maritime law in terms that 
admit of no reasonable doubt; and he further 
§hows that the common law, as it existed 
at the date of the Revolution, recognized and 
punished piracy as an offense not against 
its own municipal code, but as an offence 
against the law of nations, which is a part 
of the common law. Until the statute of 28 
Heniy YIII. c. 15, piracy was punishable in 
the parent country, only in the admiralty as 
a civil-law offence; and it is well-settled law 
that that statute, in changing the jurisdiction 
to the courts of common law, made no change 
in the nature of the offence. Robbery on the 
high seas, say the same court in XJ. S. v. 
Pirates, 5 Wheat [IS U. S.] 197, is considered 
as an offence within the criminal jurisdiction 
of all nations. The reason of the rule un- 
doubtedly is, that it is an offence against all 
nations, and consequently is punishable by 
all; and there can be no doubt that the plea 
of autre fois acquit is a good plea in any 
civilized nation, tliough resting on a prosecu- 
tion instituted in the courts of a foreign juris- ' 
diction. Modern writers also, ui)on the law 
of nations, maintain the same views. Piracy 
is robbery, says Chancellor Kent, or a forci- 
ble depredation on the high seas Avithout 
lawful autliority, when done animo furandi. 
and in the spirit and intention of univei*sal 
hostility. His definition is that it is the same 
offence at sea as robbery on land; and he 
remarks that all writers on the law of na- 
tions and on the maritime law agree in tliat 
definition. Every nation has a right to at- 
tack and exterminate pirates without any 
declaration of war; and the imiversal rule 
is that they acquire no rights by captiu*e, 
but that the true owner may reclaim his 
property wherever it may be found. 1 Kent, 
Comm. 184. Another modern writer upon in- 
ternational law says piracy is a crime not 
against any particular state, but ajrainst all 
states and the established order of the world. 
Wools. Int Law, § 137, p. 232. The same 
learned author defines piracy as robbery ou 
the sea or by descent from the sea upon the 
coast, as committed by persons not holding 
a commission from or at the time pertiiinlng 
to any established state. He mentions three 
classes of persons whose depredations upon 
the sea amount to the crime under considera- 
tion: 1. Depredations of persons who form 
an organization for the purposes of such 
plunder, but who, inasmuch as such a body 
is not constituted for political purposes, can- 
not be said to be a body politic. 2. Acts of 
persons who having, in defiance of law, 
seized possession of a chartered vessel, use 
it for the purpose of robbery. 3. Similar acts 
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of pei-sons wlio have taken and liold commis- 
sions from tw'o belligerent adversaries. Sucli 
a, crime being one committed against all na- 
tions, may be brought before the proper tri- 
bunal of any civilized nation, no matter what 
may be the nationality of the prosecutor or 
what may be the origin or domicile of the 
person committing the offence. The legis- 
lative authority of a state may doubtless en- 
large the definition of the crime of piracy, 
but the state must confine the operation of 
the new definition to its own citizens and to 
foreigners on its own vessels. Two states 
jilso may agi-ee by treaty to regard as piracy 
A particular crime which is not so defined 
in the international code, and the stipulation 
will be obligatoiT upon the contracting par- 
ties. The effect of such a treaty is in gen- 
eral to give to both the contracting parties 
jm'isdiction over that offence for the trial and 
punishment of such of the citizens of the two 
countries as commit the ofiCence, but the 
■operation of such a treaty has no bearing on 
other nations. Wools. Int. Law, § 137, p. 233. 

Actual robbery on the high seas is piracy 
under the law of nations by all the authori- 
ties, and so also is the act of cruising upon 
the high seas without a commission and with 
the intent to rob, especially if the charge be 
accompanied by proof of unsuccessful at- 
tempts about the same time to commit the 
primaiy offence. Such robbeiy is piracy, be- 
cause the criminal act is committed against 
all nations, and therefore is pimishable by 
all. Undoubtedly a statute may declare any 
offence piracy committed within the jm*is- 
•diction of the nation passing the statute, and 
such offence will be punishable by th:it nation 
as an offence against the mimicipal authori- 
ty. But piracy under the law of nations, 
which alone is punishable by all nations, can 
only consist in an act which is an offence 
against all. No particular nation can in- 
•crease or diminish the list of offences thus 
punishable. Append. 5 Wheat [18 U. S.] S, 
per Mai'shall, O. J. Tlie offence of piracy at 
common law, says Sir. Koscoe, is nothing 
more than robbery upon the high seas; but 
by statutes passed at various times, and still 
In force, many artificial offences have been 
■created which are to be deemed to amovmt 
to piracy, and the remark is imdeniably cor- 
rect, if applied exclusively to the municipal 
law of the nation where such statutes were 
passed and are in force. Kosc. Cr. Bv. (Shars. 
Ed.) 832; TJ. S. v. Palmer, 3 Wheat [16 U. S.] 
62G. The conti-olling purpose of such munici- 
pal laws is to denoimce certain acts as piracy 
not before kno^^'n as such, and to make pro- 
vision for the trial and punishment of sucli 
offenders, as if the acts committed were 
piracy at common law. 

Offenders against such laws, if citizens or 
•subjects of the nation passing the laws, are 
justly amenable to their penalties, as violators 
of the municipal law of the nation. Text- 
wiiters, says Mr. Wheaton, define piracy as 
'"the offence of depredating on the seas with- 



out being authorized by any sovereign state 
or from commissions from different sover- 
eigns at war with each other." Wheat Int 
Law, by Lawrence (2d Ed.) 246. The anno- 
tator shows conclusively that in applying the 
term "piracy" regard has not always been 
had to the distinction between tlie offence as 
known in the law of nations, which is justi- 
ciable everywhere, and certain offences creat- 
ed by the statutes of particular nations, for 
which the same nomenclature has been ai-bi- 
trarily adopted, but which are only cogniza- 
ble before the municipal tribunals of such 
nations having jurisdiction either territorial, 
actual, or implied, or over the pei-son of the 
offender. Id. 247. The proposition that pi- 
rales are the common enemies of all mankind 
must be confined to piracy as defined by the 
law of nations, and cannot be extended to of- 
fences which are made piracy by municipal 
legislation. The former offence may be tried 
and punished in the courts of justice of any 
nation by whomsoever and wheresoever com- 
mitted; but piracy created by municipal stat- 
ute can only be tried by that state within 
whose territorial jm-isdiction, on board of 
whose vessels, the offence thus created was 
committed. Id. 256; U. S. v. Klintoek, 5 
Wheat. [18 U. S.] 144. Similai- views also 
are expressed by Mr. Phillimore in his very 
learned commentaries upon international law. 
He says piracy is an assault upon vessels 
navigating the high seas, committed animo 
furandi. whether the robbery or forcible dep- 
redatvon be effected or not, and whether or 
not it be accompanied by murder or personal 
injury. Gouits of all nations liave jurisdic- 
tion of the offence, or in other words, the 
pirate Is "justiciable everywhere;" and the 
learned commentator remarks, that the de- 
testable occupation of the pirate has made 
him hostis humani generis, and that he cannot 
upon any ground claim immunity from the 
tribunal of his captor. 1 Pliillim. Int Law, 
379. Contracts of marine insm-ance, howev- 
er, have in general no connection with crim- 
inal procedm'e, or with the laws of a state 
making provision for the punishment of of- 
fenders. The interpretation and effect of 
marine policies of insxu-ance must be govtmcd 
by the rules of the commercial law, which is 
a system of law known to all nations, and 
which in general is wholly unaffected by tlie 
criminal law of any pai-ticular counti-y. War- 
ren V. Manufacturers' Ins. Co., 13 Pick. 518; 
Deshon v. Merchants' Ins. Co., 11 Sletc. 
[Mass.] 19D. Treating of marine insui-ance, 
a learned commentator says that maritime 
law in general partakes more of the character 
of inter^national law than any other branch 
of jurisprudence; and the reason assigned for 
the conclusion is, that it pervades everywhere 
the institutions of that vast combination of 
civJliy.ed nations, which constitute one com- 
munity for commercial pm'poses and social 
intercourse. 3 Kent Comm. 342; The Ante- 
lope, 10 Wheat [23 U. S.] 122. No branch of 
the law, says IMi". Phillips, can more proper- 
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ly be denominated a science than insurance; 
and he holds in effect that the decisions of the 
courts of other countries, and the .opinions and 
reasons of foreign writers upon the subject 
are equally applicable to it with those of our 
own coiu'ts, because the contract is every- 
where known and is substantially the same 
throughout the civilized world. Phil. Ins. 
(pref.) vii; The Malek Adhel, 2 How. [43 TT. 
S.] 233; U. S. V. Smith, 5 Wheat. [18 U. S.] 
162. 

The defendants insist that a capture made 
under a commission to cruise against its ene- 
mies, and its enemies jonly, issued under a 
regularly organized de facto government, en- 
gaged in open and actual war, is not piracy 
under the law of nations- But they do not 
controvert the fact that such a commission, 
derived from the Confederate States under 
tlie circumstances disclosed in the agreed 
statement, would be utterly null and void as 
an answer to an indictment for an offence 
against our municipal criminal law. Such a 
proposition, if submitted, could not, in the 
judgment of this court, be maintained for a 
moment, as it would involve the question 
whether those states had a right to secede. 
They had no such right express or implied. 
Secession is a wicked heresy, which has uo 
foundation whatever in the federal constitu- 
tion. Nothing of the kind is pretended by 
the defendants; but what they contend is, 
that the exercise of such an assumed authori- 
ty under such a government as that disclosed 
in the agreed statement, prevents those acting 
under it from being pirates under the law of 
nations. The commission in this case was to 
attack, capture, or destroy American vessels, 
and none others; and the agi'eed statement 
shows that the attack, captm:e, and destruc- 
tion of tlie ship was by the described persons, 
acting by virtue of such commission, and un- 
der the assumed autliority of such Confeder- 
ate States. The concession of the defendants 
is, that the facts stated would constitute no 
defence to an indictment alleging an offence 
against our municipal criminal law; and they 
also concede aflSrmatively that the United 
States have, in respect to the government 
and people of the so-called Confederate 
States, sovereign as well as municipal rights; 
that under the first they may wage war 
to suppress the rebellion, and that under 
the second they may hold persons engaged 
in it subject to the criminal laws of the 
United States. Rose v. Himely, 4 Cranch 
[8 U. S.] 272; Halleck, Int Law, 344. Grant- 
ing all this, still they insist that the exist- 
ence of such criminal laws, and the illegality 
of the acts of the Confederate States and 
people, when tested by such laws, have no 
bearing whatever on the question, whether 
in the case under consideration the law of 
nations has been infringed. The Antelope, 10 
Wheat. [23 U. S.] 122; The Marianna Flora, 
11 Wheat, [24 U. S.] 1. Such a question came 
before the supreme court under the following 
circumstances. U. S. v. Klintoek, 5 Wheat 



[18 U. S.] 151. The statement of the case 
shows that in the trial of an indictment for 
piracy, it appeared that the defendant had 
been cmismg on the high seas under a com- 
mission from a person having no authority to 
issue commissions for the capture of vessels 
at sea; that the defendant, as first lieutenant 
of the vessel in which he sailed, aided in 
capturing the vessel described in the indict- 
ment The defence, among other things, was 
that the acts proved did not amount to pir- 
acy, because the defendant had acted in good 
faith under the commission. The answer of 
Marshall, C. X, to that proposition deserves 
consideration. He said whether a person act- 
ing in good faith under such a commission 
may or may not be guilty of piracy, we are 
all of the opinion that the commission can be 
no justification of the facts stated in this 
case. The decision turned wholly on the fact 
stated by the comt that the whole ti*ansac- 
tion, taken together, demonstrated that the, 
vessel had not been captm-ed jure belli, but 
was seized and earned into port animo fu- 
randi; that it was not a belligerent capture, 
but a robbery on the high seas, which, by all 
the authorities, is piracy under the law of na- 
tions. Unlike what was stated in that case,, 
the agi'eed statement in this case shows that 
the captm'e of the ship was for the pm-posc 
of prosecuting said war so declared to exist, 
and with the sole pm-pose and intent of co- 
ercing the government of the United States, 
as before explained. 

The policy in this case was executed, and 
the contract was completed, as the parties, 
agree, previous to the president's proclama- 
tion establishing tlie 'existing blockade; and 
it also appears that since the beginning of 
hostilities our public armed ships have 
claimed and exercised the right to visit 
neutral ships on the ocean, and that many 
such have been captured, and with their 
cargoes condemned for having contraband 
of war on board destined to some port in the 
control of the rebels. Property also belong- 
ing to persons resident in any place in tlie 
possession and control of the rebels, and 
foimd on the high seas, has been, pursuant 
to the orders of the president, captured and 
condemned as lawful prize of war, tipon the 
ground that it was enemies' property'. Look- 
ing at the whole case, it is evident that the 
question under consideration has been fully 
settled by the supreme court The Amy 
Warwick. 2 Black [67 U. S.] 663. Neuti-als, 
say the court in that case, have a right to 
challenge the existence of a blockade, de 
facto, and also the authority of the party 
exercising the right to institute it They 
have a right to enter the ports of a friendly 
nation for the pm-poses of ti-ade and com- 
merce, but are bound to recognize the rights 
of a belligerent engaged in actual war, to use 
this mode of coercion for the purpose of 
subduing the enemy. 

Right of prize and capture has its origin, 
say the court, in the jus belli, and is gov- 
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erned and adjudged under the law of na- 
tions. To legitimate the capture of a neutral 
vessel or property on the high seas, a war 
must exist "de facto, and the neutral must 
have a knowledge or notice of the intention 
of one of the parties belligerent to use this 
mode of coercion against property or terri- 
tory in possession of the other. Parties bel- 
ligerent in a public war are independent na- 
tions. But it is not necessary to constitute 
war, say the court, that both parties should 
be acknowledged as independent nations or 
sovereign states; and the court added that a 
war may exist where one of the belligerents 
claims sovereign rights against the other, 
"When the party" in a civil war "occupy 
and hold in a hostile manner a certain por- 
tion of territoiy, have declared their inde- 
pendence, have cast off their allegiance, have 
organized armies, have commenced hostili- 
ties against their former sovereign, tlie world 
acknowledges them as belligerents, and the 
contest a war." They claim to be in arms 
to establish their liberty and independence 
in order to become a sovereign state, while 
the sovereign party treats them as insurgents 
and rebels who owe allegiance, and who 
should be punished with death for their 
ti'eason. Parties to' a civil war, saj' the 
court, usually concede to each other belliger- 
ent rights. They exchange prisoners, and ' 
adopt the other customs and rules common 
to public international wars. The true test 
of the existence of civil war, say the court, ' 
as found in the writings of the sages of the 
common law, may be thus summarily stat- . 
ed: — 

When the regular course of public justice is ', 
interrupted by revolt, rebellion, or insurrec- 
tion, so that the courts of justice cannot be 
•kept open, civil war exists, and hostilities 
may be prosecuted on the same footing as if ■ 
those opposed to the government were for-; 
eign nations invading the land. The court 
expressly say in that ease that it is not neces- '■ 
sary that the independence of the revolted ; 
province or state should be acknowledged in ! 
order to constitute it a party belligerent in j 
a Avar according to the law of nations. Ref- 
erence is then made to the fact that the queen 
oC England, on the 13th of May, 1S61, issued ' 
her proclamation of neutrality, recognizing 
liostilities as existing between the -United 
States and the so-styled Confederate States; 
and then the court say that after such an offi- ' 
eial recognition by the sovereign, a citizen of | 
such foreign state is estopped to deny tliej 
existence of a war with all the consequences j 
as regards neutrals. Congress recognized; 
the existence of war on the 13th of July, i 
ISGl; and the minority of the court held that- 
a civil territorial war in the international' 
sense did not exist until that act of congress 
was passed. Two answers were, made by the * 
court to that objection: 1. That a prior dec-) 
Jaration of war was not necessary to consti-' 
tute that relation; and, 2. If it was, that the 
.subsequent acts of congress had a retroact-. 
7FED.CAS. — 54 



ive effect, and operated to cure the defect. A 
minority of the court denied that the acts of 
congress would have any such operation; 
and the majority of the court, in replying to 
that objection, admit that it might possibly 
have some weight in the trial of an indict- 
ment in a criminal court, but say that prec- 
edents from that source cannot be received 
as authoritative in a tribunal administering" 
public and international law, which is un- 
doubtedly correct The conclusion is that the 
president had a right, jure belli, to institute a 
blockade of the ports in possession of the 
states in rebellion which neutrals were bound 
to regard. The next question in the case 
was, whether the property of all persons re- 
siding witiiin the territory of the states in re- 
bellion, if captured on the high seas, was to 
be treated as enemies' property, irrespective 
of the question whether the owner was or 
was not in arms against the government. Re- 
sponding to tiiat inquiry, the court say that 
all persons within that territory whose prop- 
erty may be used to increase the resources of 
the hostile power, are in the contest liable to 
be treated as enemies, though not foreign- 
ers. They have cast off their allegiance, and 
made war on their government, and are none 
the less enemies because they are traitors. 
The produce of the hostile territory, say the 
court, as well as other property engaged in 
the commerce of the hostile power, as the 
source of its wealth and strengtii are alwaj's 
regarded as legitimate prize without regard 
to the domicile of the owner, and much more 
so if he resides and trades within their ter- 
ritory. The supreme court, therefore, has de- 
cided that tiie present civil war is of such a 
character and magnitude as to give to the 
United States the same rights and powers 
which they might exercise in the case of 
a national or foreign war; that they have 
a right, jure belli, to institute a blockade of 
any ports in the rebellious states; that the 
proclamation of blockade was of itself con- 
clusive evidence that a state of war existed 
which authorized and demanded sucli a 
measure, and that it made all persons resid- 
ing in the territory liable to be treated as 
enemies, though not foreigners. Such con- 
clusions are utterly irreconcilable with the 
proposition, that tiie taking of the ship in this 
case, under the circumstances described in 
the agreed statement, was a taking by pi- 
rates, as contended by the plaintiffs. The 
same views have also been expressed by the 
supreme court of Massachusetts in this veiy 
case, as may be seen by referring to the 
very able opinion of the court pronounced by 
the present chief justice. Dole v. New Eng- 
land M. M. Ins. Co., Q Allen, 392. The opin- 
ion of the court was that it could not be 
maintained on the facts offered in proof, 
which were substantially the same as those 
agreed in this case, that the persons who 
seized and burned the ship were to be re- 
garded as pirates within the ordinary signifi- 
cation of that word as used ip th^ law of na- 
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tions, or as commonly understood and ap- 
plied in maritime contracts and adventures. 
Tlioy were not common robbers and plunder- 
ers on the high seas. Continuing, the court 
go on to show that their acts were unlawful, 
and sucli as cannot be justified in our courts, 
but say, that on the facts offered to be proved, 
it appeared that they sailed under a commis- 
sion issued by a government de facto claim- 
ing to exercise sovereign powers, and to be 
authorized to clothe their officers and agents 
with the rights of belligerents, and to send 
out armed cruisers for the purpose of taking 
enemy's vessels jure belli. Facts offered to 
be proved further showed, say the court, that 
"this de facto government had proceeded to 
raise armies, and had put them into the 
field, by which an actual state of war was 
created." Referring to those additional facts 
the court say, in this state of the case, it 
would be going very far to say that the tak- 
ing of a vessel by an armed cruiser by such 
de facto government cannot properly be des- 
ignated as a capture. Indeed, such an inter- 
pretation, say the court, would limit the 
meaning of the word as applied in mercantile 
contracts, to acts of forcible taking of ships 
or vessels on the high seas by duly estab- 
lished and recognized governments, acting 
according to the laws of war, and would ex- 
clude all such acts if unlawful or unjusti- 
fiable, or contrary to the municipal law of 
the country in which the contract was made, 
and to be performed, although done under an 
authority purporting to come from a govern- 
ment de facto engaged in actual war, and 
claiming to exercise belligerent rights. The 
decision of the cause, however, was not 
placed entirely upon that ground; but the 
oouft also held that the word "capture" was 
broad enough to include the taking in this 
case, even though the oflicers and crew of the 
steamer were regarded as pirates in the inter- 
national sense. Suit was also commenced 
in the supreme court of Maine upon another 
policy on this same vessel for the same loss. 
Parties to that suit are Dole v. Merchants' 
M. M. Ins. Co. [51 Me. 465], and the opinion 
was given by Davis, J. He places the de- 
cision upon the second ground assumed by 
the supreme court of Massachusetts; but he 
admits that the decision might perhaps have 
been based upon a different ground. He 
goes on to say that war in fact existed at 
the time of the loss. Hostile forces were ar- 
rayed against each other in actual conflict. 
Its existence would not have been more pal- 
pable or real if it had been recognized by any 
legislative action, and though it was a civil 
war, the talciug was not the less a capture 
for that reason. 

The decision of the ti*ibunal of commerce 
of Marseilles is to the same effect. 1 Iiemo- 
nier, 251; Journal de Jurisprudence Commer- 
>eial et Maritime de MM. Gh-od et Olariond, 
T. v., 235. Use will be made of the transla- 
tion furnished at the argument, as It is be- 
lieved to be correct The case as stated 



shows that insurance was caused to be made 
in behalf of the owner of a certain amount 
of specie, laden on board a certain brig. The 
policy warranted the underwriters free from 
all casualties of war. hostilities, or reprisals 
by any maritime power whatsoever. The 
agent of the owners of the specie subse- 
quently caused insm-ance to be effected by 
other underwriters, and solely against risks 
of war. The vessel sailed and loss occurred, 
and the master made a protest, from which 
it appeared that the brig was met by a pri- 
vateer of Colombia, arrested and carried to 
Gumana, where the capture of the cargo 
was declared lawful, because a part was rec- 
ognized as Spanish property, and the neu- 
ti'ality of the remainder was not sufficiently 
proved. Said agents of the owners of the 
specie afterwards made an abandonment to 
the underwriters who had assumed the risks 
of the sea, and also to the underwriters who 
had assumed the risks of war. The under- 
writers agreed, in their defence, that the 
abandonment was not valid upon several 
grounds not material to the present investi- 
gation, but they were divided on the ques- 
tion who ought to pay the loss in case the 
abandonment should be held valid. Those 
first mentioned maintained that the captiu'e 
was a casualty of war, and therefore that 
the loss was not at their expense. The sec- 
ond underwriters contended that the capture 
could not constitute an act of war or of hos- 
.tility arising on the part of a recognized 
maritime power, and consequently that the 
case came within the class of ordinary risks 
of the sea, piracies, aggressions, and the like, 
which were not assumed by them. The judg- 
ment given is too elaborate to be reproduced. 
The questions as stated are as follows: 1. 
Whether the capture made by the armed 
cruiser could be likened to acts of piracy. 2. 
Whether the loss ought to be considered a 
casualty of war or of the sea. The conclu- 
sions were: 1. That revolted colonies, estab- 
lished as a de facto government, were not to 
be considered as pirates under the circum- 
stances, which showed that they only attack- 
ed the flag and property of the mother coun- 
try, and respected the flag and property of 
other powers. 2. That the underwriter who 
Insm-ed against the risk of war was liable, 
and that the warranty took the risk out of 
the other policy. 

War having been recognized as existing be- 
tween Spain and her colonies by oxu" govern- 
ment, the supreme court of the United States 
held that it was the duty of the federal 
com'ts, when a eaptm'e was made by either 
of the belligerent parties, without any viola- 
tion of oiu; neutrality, and the captured prize 
was brought innocentls'- within our jurisdic- 
tion, to leave the property in the same con- 
dition as they fomid it, or to restore the same 
to the state from which it had been forcibly 
removed by the act of our own citizens. The 
Neustra Senora. 4 Wheat. [17 U. S.] 49T. The 
colonies of Spain during tlie existence of war 
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between them and the parent countiy, and 
before the existence of the war had heen 
recognized by the United States, were deem- 
ed by cm* government as belligerent nations, 
and entitled to all the rights of war as 
against the enemy. The Trinidad, 7 Wheat. 
[20 U. S.] 337. Judge Story said, in U. S. v. 
The Malek Adhel, 2 How. [43 U. S.] 232, that 
a pU*ate is deemed, and properly deemed, 
hostis humani generis, because he commits 
-hostilities upon the subjects and property of 
all 'nations without any regard to right or 
duty, or any pretence of public authority. 
The evidence in tliis case shows no such 
state of the case, nor any pretence that 
the act of taking was committed animo fu- 
raudi, as all the commentators agree that 
it must be, in order to amount to evi- 
dence of pu-acy as understood in the law of 
nations. Certain old writers upon the law 
•of nations i*egarded a civil war as public on 
the side of the established government, and 
private on the part of the people resisting 
its authority; but Mr. Wheaton says that 
the general usage of nations regards such a 
war as entitling both the contending parties 
to all the rights of war as against each other, 
-and even as respects neutral nations. TJ^'heat. 
Int Law, by Lawrence (Ed. 1S63) 522, and 
note 171; A^'attel, bk. 3, e. 18, p. 424. Inter- 
national law, says Woolsey, comes in contact 
with internal wars so far as the laws of war, , 
that is, of humanity and natm-al justice, are 
concerned, and also in the bearings of the 
war upon the interests and rights of foreign 
states. The same rules of war are followed 
in such a war, says the same author, as in 
-any other— the same ways of fighting, the 
-same treatment of prisoners, of combatants, 
:of noncombatants, and of private property 
by the army where it passes. Nations thus 
treating rebels by no means, however, con- 
cede thereby that they form a state or have 
the remotest claim to such a concession. 
Wools. Iht Law (2d Ed.) § 13G. p. 231; Hal- 
ieck, Int Law, 333; Davison v. Sealskins 
[Case No. 3,G61]; 6 Webst. Works, 256, 257; . 
U. S. V. Baker, Warb. 370. For these rea- 
-sons I am of the opinion that the taking of 
the ship in this case, under the circumstances 
disclosed jn the agreed statement, was not a 
taking by pu'ates, as understood In the law 
•of nations or within the meaning of the pol- 
icy. 

Suppose it were otherwise, however, still 
.the question remains to be considered wheth- 
' er the meaning of the words "captm'e br sei- 
ziu'e" is or is not broad enough to include a 
taking by pirates under the circumstances 
disclosed in the agreed statement .The su- 
preme court of Massachusetts held, in the 
case of Dole v. New England M. M. Ins. Co., 
before cited, that the word '.'capture," as ap- 
plied to the contract of insm*ance, was broad 
-enough to include within the exception in the 
policy a taking by pirates in the most en- 
larged sense in which that term is used; 
.that is, a taking by common depredators ,and 



plunderers who do not merely make war on 
the vessels of a particular counti'y, or seek 
to destroy or take forcible possession of the 
property only of the citizens of any one na- 
tion or government, but who commit robbery 
and pillage upon all persons and prppertj^ 
found on the high seas lucri causa, and who 
may therefore properly be designated as hos- 
tes humani generis. Since that opinion was 
delivered, the same question has been very 
thoroughly examined in the case before men- 
tioned, by Davis, J., as the organ of the su- 
prerne .coinrt of Maine. Suffice it to say, that 
the court, after a careful revision of the au- 
thorities, came to the conclusion that the 
word "capture" was broad enough to include 
a taking by pirates, and held that the plain- 
tiffs were not entitled to recover. Those two 
learned judges have examined most of the 
authorities referred to on this point, in the 
argument of this case. A repetition of those 
citations is imnecessary, as they are as opeji 
to scrutiny in those. op iniouij, as they Tvould 
be if made the subject of further comment 
Exception may well be made to two or three 
of the cases, as it may be that the volumes in 
which they are contained were not accessi- 
ble at the time those opinions were. prepared. 
Comment will first be made upon the case of 
Kleinwort v. Shepai-d, 1 El. & El. 447, be- 
cause it must hereafter be regarded as a 
leading case upon the subject. The declara- 
tion was on a voyage policy from Macao to 
Havana, "warranted free from capture and 
seizm'e and the consequences of any attempt 
thereat" The policy contained the usual 
clause stating the perils insm-ed against, 
which included "enemies, pirates, robbers, 
thieves, reprisals, takings at sea, and barra- 
try of the master and mariners." Insurance 
was declared to be on a certain sum expend- 
ed in provisions for the use of Chinese emi- 
grants, and in advances on freights. The 
emigi'ants assaulted the master and crew, 
and took, stole, and carried away the ship. 
The defence was, that a forcible taking pos- 
session of the ship in the manner stated was 
a seizure within the meaning of the war- 
ranty. Judgment was delivered , by -Lord 
Campbell, C J He said it became neces- 
sary for the plaintiff to show that the word 
"seizui-e" was used in the warranty in some 
peculiar and restricted sense; and he admit- 
ted that it was sometimes introduced into 
policies where there was an apprehension of 
war, with iJie view to protect the under- 
writer, and to make him content with a peace 
premium- 

But when it was introduced, the learned 
judge said there was no decision that it 
must be confined to belligerent seizure; and 
he added, that "we clearly think it would ex- 
tend to captures and seizures by pirates." 
Exactly the same point was ruled by the 
same court in Powell v. Hyde, 5 El. & BL 
607; and the ruling was the same way. ThD 
ruling was, that the exception introduced by 
the warranty was not confined to legal cap- 
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ture or seizure, but that an illegal capture 
or seizure was also "vvitliin both the excep- 
tion and the perils enumerated in the policy. 
Case of McCargo t. New Orleans Ins. Co., 
10 Rob. (La.) 334, is to the same effect Nay- 
lor T. Palmer, S Exch. 750; Mellish v. An- 
drews, 15 East, 15. Brief reference will also 
be made to some of the continental writers, 
as translations were furnished at the argu- 
ment which are believed to be correct. Or- 
donnance of 1681 upon tliis subject is as fol- 
lows: — 

Insurers are to bear all losses " . . . . 
from pillage, captures (prises), arrests of 
princes, declarations of war, reprisals, and 
generally all other perils of the sea." Poth- 
ier, De Contr. d'Ass. 49, p. 68. The insiwer 
is liable whether the capture was lawful or 
unlawful according to the laws of war, 
whether it was an act of hostility or brigand- 
age; for however suffered, it is a peril of 
the sea, and the insurers are liable for all 
perils of the sea. 54, p. 79. 

"Assured may abandon," says Valin, "only 
in cases of capture (prises), shipwreck," &c. 
Article 46 of Ordonnance. 

Keferring to that article the commentator 
says: "In the first case, that of capture, it 
is immaterial whether the capture be legal 
or illegal; neither this article nor article 26 
(above cited) makes any distinction, and in 
both cases it is a peril of the sea." 

The commentator then cites an opinion 
prepared by Emerigon, upon the distinction 
between a capture and an "arrest of prin- 
ces." Page 121. "A capture," he says, "is 
when a vessel is taken as prize of war in a 
spirit of depredation, with a design to de- 
prive the owner of it." 

It is either lawful or unlawful; lawful 
when made by a declared enemy, and ac- 
cording to the laws of war; unlawful when 
made by a pirate, a friend, or a neutral, or 
contrary to the law of nations. But wheth- 
er the capture be lawful or unlawful the in- 
surers are liable. This word "capture" as 
used in the ordonnance, without any quali- 
fication, must be taken in a general sense, 
and as including all captures, lawful and un- 
lawful, for both generally lead to the same 
result 

The Uoman law enumerates among the 
perils the attacks of enemies, hostium in- 
cursus. 

"Whether the capture be lawful or unlaw- 
-ful, the insurers are none the less responsi- 
ble. They insure, not only against captures 
made by enemies or pirates, but also against 
such as are improperly made by friends, 
allies or neutrals; in a word, against all 
captures in the way of hostilities, brigand- 
age, or otherwise. Whoever commits depre- 
dations, says Targa, is a corsair, and be- 
comes an enemy." 2 Boulay-Paty, p. 102. 

Taken together, the authorities cited sup- 
port the views of Mr. Marshall, in his treat- 
ise on the law of marine insurance. He 
says that capture is where a ship is sub- 



dued and taken by enemies in open war, 
or by way of reprisals, or by pirates, and 
with intent to deprive the owner of it 
Marsh. Ins. 422. The weight of authority 
is adverse to the vieAvs of the plaintiffs; 
and in the judgment of this court the mean- 
ing of the word "capture" is broad enough 
to include a taking by pirates. 

The fourth proposition of the plaintiffs is, 
that it is not the taking of the ship, as set 
forth in the agreed statement, but the. fire 
which was the proximate cause of the loss 
described in the declaration. The facts are 
that the ship was boarded "with a force 
ivhich her officers and crew were unable and 
did not attempt to resist The assailing 
force plundered her of her papers, some sails, 
spars, provisions and other articles, and took 
out her officers and crew; and after her offi- 
cers and crew had been taken out of her, she 
was set on fire by tliose who took her, and 
was thereby totally destroyed." The rule is, 
that where different causes concur, to one of 
which it is necessary to attribute the loss, 
it is to be attributed to the efficient pre- 
dominating peril, whether it is or not in 
activity at the consummation of the disaster. 
1 Phil. Ins. % 1132. The argument for the 
plaintiffs is, that the fire not having been a 
means used in taking possession of the ship, 
but having occurred after the taking was 
complete, and after her assailants had ob- 
tained undisputed possession of her and tak- 
en out her officers and crew, was the proxi- 
mate and efficient cause, and by law the sole- 
cause, of her loss. They deduce that con- 
clusion by virtue of the maxim, "causa 
proxima non remota spectatur," and by vir- 
tue of the assumed theorj'- tliat the fire was a 
separate and distinct peril from the capture. 
But the defendants contend that the hostile 
acts of the officers and crew of the Sumter 
were the efficient and prevailing cause of the 
loss and destruction of the vessel, and that 
the taking and the burning were parts of 
one and the same act of hostility. 

The agreed statement shows tliat the 
steamer was cruising under a commission to 
attack, capture, or destroy the vessels be- 
longing to the government and citizens of 
the United States, and none others. Semmes 
had such a commission, and the agreed state- 
ment shows that he was prevented from tak- 
ing the ship into a port of the Confederate 
States by the danger and difficulty of our 
blockade. The clear inference, therefore, 
from the agreed facts Is, that the capture' 
was made for the purpose of destroying the 
vessel. The design and intent of the cap- 
ture, as agreed by the parties, was to co- 
erce the government of the United States to 
acknowledge the independence of said Con- 
federate States. The danger and difficulty 
of taking the ship into port deterred the cap- 
tor from making the attempt Nothing else 
remained for him to do, consistent with the 
purpose for which he was cruising, but to at- 
tack and destroy the vessel. The attack 
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•vfSiS made for the purpose of destroying the j 
vessel; and under such circumstances it 
must he apparent that the capture and bum- 
ins were parts of one and the same act of 
hostility. The maxim, "causa proxima non 
remota spectatur," is a rule in the law of 
Insurance, but it does not necessarily refer 
to the cause nearest in point of time to the 
loss. But the true meaning of that maxim 
is. tliat it refers to that cause which is most 
nearly and essentially connected with the 
loss as its efficient cause. Case of Magoun 
v. New England Marine Ins. Co. [Case No. 
S,f)61] is a direct adjudication to that efiCect. 
All the consequences, said Judge Story in 
that case, naturally flowing from the peril 
insured against or incident thereto, are prop- 
erly atti-ibutable to the peril itself. If there 
be a capture, and before the vessel is deliv- 
ered from that peril, she is afterwards lost 
by fire or accident, or negligence of the cap- 
tors, it would be clear, said that learned 
judge, that the whole loss is properly attrib- 
utable to the capture. The law of insurance 
■does not indulge in unsubstantial distinc- 
tions. On the contrary, it seeks to adminis- 
ter justice according to the fair interpreta- 
tion of the intentions of the parties, and 
■deems that to be a loss within the policy 
Avhich is a natural consequence of the perils 
insured against Peters v. Warren Ins. Co., 
14 Pet [39 TJ. S.] 109. The loss in this case 
was the natural effect of the capture, and 
under the facts disclosed in the agi-eed state- 
ment, it may be regarded as the inevitable 
consequence of the hostile seizure. Such 
losses are held by all the writers as fairly at- 
tributable to the original taking. Goolidge 
v. New York Firemen Ins. Co., 14 Johns. 
■31G; Savage v. Pleasants, 5 Bin. 411. Where 
the master, in violation of his duty, wil- 
fully undertook to run a blockade, or to en- 
gage in illicit trade, and was captured, bar- 
ratry, and not capture, was held to be the 
<!ause of the loss in determining whether it 
shall be borne by the underwriter who takes 
the rislv of capture, but does not insure 
against barratry. American Ins. Co. v. Dun- 
ham, 12 Wend. 463; Id., 15 Wend. 11; Suck- 
ley V. Delafield, 2 Gaines, 222; Havelock v. 
Hancill, 3 Term R. 277. Cases undoubtedly 
arise, where, after one peril has ceased to 
iict, another independent and distinct peril, 
baving no necessary or natural connection 
with the first, supervenes and causes the 
loss; and in that class of cases, though it 
be true that the vessel might not have been 
exposed to the second peril, or might not 
liave been so injuriously affected by it with- 
out the concurrence of the first, the second 
is deemed 'to be in law, as it is in fact, the 
cause of loss. Jones v. Schmoll, 1 Term It. 
130, note; Delano v. Bedford Ins. Co., 10 
]\rass. 353; Law v. Goddard, 12 Mass. 113. 

Several cases also are cited, where a 
peril insured against, put the vessel in such 
a position that she was acted upon by an- 
other peril, distinct in its origin and charac- 
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ter,- and which was not insured against; but 
it is not perceived that such cases can have 
any bearing upon the question before the 
court Livie v. Janson, 12 East 653; Rice 
V. Homer, 12 Mass. 234. But where a fire 
arose from the baiTatry of the master or 
crew, it was held that the loss was by barra- 
try, and was not chargeable to an insurer 
who insures against fire, but not against bar- 
ratiy. Waters v. Merchants' Louisville Ins. 
Co., 11 Pet [36 U. S.J 219; Grim v. Phoenix 
Ins. Co., 13 Johns. 457. So where the vessel 
was sunk by a shot fired from a battery, the, 
loss was held not to be by sinking, but by 
the hostile act of the soldiers, and therefore 
within a waranty against captm-e and sei- 
zure, like the one in this case. Powell, v. 
Hyde, 5 El. & Bl. 607. 

Defendants also refer to the case of Naylor 
V. Palmer, 8 Exch. 739, which is a leading 
case. Insurance was on advances to be re- 
paid on the safe arrival of certain emigrants 
at their port of destination. They seized 
the vessel on the voyage,- compelled the crew 
to work her to another port, and there, with- 
out doing any injury to the v&ssei, left her. 
The claim was, that their failure to arrive, 
and the consequent loss was owing to the 
unwillingness of the emigrants to proceed; 
but the court held that the proximate and 
efficient cause was tlie seizure, and that the 
loss was total. See, also, General Ins. Co. 
V. Sherwood, 14 How. [55 U. S.] 364, 367. 

The present case, however, does not de- 
pend upon any very critical application of 
the doctrine deducible from the maxim un- 
der consideration, because the agreed state- 
ment shows that the capture and burning 
were parts of one and the same acts of hos- 
tility. Looking at the whole case, it is dear 
that the plaintiffs cannot recover, and there 
must be judgment for the defendants. 
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Ex parte D'OLIA'ERA et al. 

[1 Gall. 474.] ^ 

Circuit Court, D. Massachusetts. Oct. Term, 

1813. 

Foreign Sbamex— St.vtotokt Regdlatioxs. 

The act of 20lh July, 1790, c. 29 [1 Stat. 131], 
regulating seamen in the merchants' service, 
does not apply to foreign seamen on board of 
foreign ships. 

[Cited in Grant v. TJ. S., 58 Eed. 696.] 

On a former day of this term, Samuel D. 
Parker, as counsel for [Antonio] D'Olivera 
and others, moved the com-t for a writ of 
habeas corpus, directed to the keeper of the 
gaol in Boston, to bring up the bodies of 
D'Olivera and others with the cause of com- 
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luitmeut, upon a petition stating, that they 
were confim-d under color of the authority 
of the United States. The habeas corpus 
was gi-anted. And now at this day, the 
gaol lieeper produced the prisoners in court, 
and made return of the writ. By the return 
it appeared, tliat the prisoners were in cus- 
tody under a warrant of commitment from 
a justice of the peace, alleging that they 
were Portuguese seamen, belonging to a 
Portuguese vessel now in Boston, and that 
they had been convicted, before him, of a 
desertion from the vessel. The warrant was 
directed to the keeper of the gaol, requiring 
him, in the name of the commonwealth of 
Massachusetts, to keep the bodies of the 
petitioners, "that they may be secured, and 
forth coming, to proceed on the voyage in 
said ship, according to thei;* agreement, and 
to be delivered thence for that purpose by 
some justice of the peace, &c. unless other- 
wise delivered by due course of law." 

The cause was shortly argued by Parker 
for the petitioners, ajQd by William Sullivan 
for the master of the vessel, upon whose 
complaint they had been committed. 

STORY, Circuit Justice. The only difficul- 
ty', which the court has felt in this case, has 
been from the warrant of commitment being 
in tJie name of the commonwealth of Massa- 
chusetts, and not of the United States of 
America. That the justice meant to act un- 
der the aiithorify of the United States, and 
in a case, which he supposed to be within 
the 7th section of the act of the 20th of July, 
1790, c. 29 [1 Stat. 131], for the government 
and regulation of seamen in the merchants' 
service, is conceded on all sides, and can ad- 
mit of no reasonable doubt. Desertion from 
a mercliant ship is no offence, either by the 
common or the statute law of Massachu- 
setts; and it would be hard to presume, 
that the magistrate meant in this case to act 
without color of jurisdiction, and for pur- 
poses of wanton oppression. The warrant 
ought undoubtedly to have been in the name 
of the United States, and not of tlie common- 
wealth of Massachusetts. It was a sti'ange 
mistake, but such as we have been informed 
has prevailed in practice in this place, al- 
most ever since the existence of the act. 
Upon an attentive examination of the whole 
papers submitted to om* consideration, not- 
withstanding the above error, we think that 
sufficient is apparent upon the face of them, 
to show that the magisti'ate did commit the 
party under color of the authority of the 
United States. We feel om-selves bound to 
presume, that he meant to commit in exer- 
cise of a lawful jurisdiction, (applied, how- 
ever, to wrong objects), rather than to as- 
sume a jm'isdiction, which under no circum- 
stances could receive a shadow of authority 
from the laws of the state- 
Having disposed of this objection, we are 
of opinion, that the act for the regulation of 
seamen exclusively applies to seamen en- ' 



gaged in the merchants' sen'ice of the Unit- 
ed States. It may be a serious inconven- 
ience, that congi'ess has not extended the- 
provisions to cases of foreign seamen in for- 
eign vessels, in compliance with tliat comi- 
ty, which it is understood many foreign 
nations exercise in favor of this country. 
^A'hatever may be the evil, we can only re- 
gret it; it is for another tribunal to apply 
the remedy. We order, therefore, that the 
prisoners be discharged; and upon the pay- 
ment of the costs of this application and the 
gaoler's fees, we shall direct an officer to 
deliver them to the master on board of his. 
vessel. We think om-selves bound to do thus 
much, fiL'om a desire not to encourage deser- 
tion among foreign seamen, there appearing 
no reason to suspect the master of any im- 
proper conduct. 



Case No. 3,968. 

Ex parte DOLD. 

[27 Leg. Int. 20; * 7 Phila. 595; 11 Int. Kev. 
Rec. 30.] 

District Court, B. D. Pennsylvania. 1870. 

United States Commissionehs— Powek to Com- 
mit FOlt COXTKMI'T. 

A commissioner of a United States court has 
not power to commit a citizen for an alleged 
contempt. 

[Cited in Re Mason, 43 Fed. 515.] 

The relator [George Doll] in this case was 
duly assessed by the assistant assessor of his 
district in the early part of the year 1868, 
upon his sworn return for an income tax, due 
the United States for the year 1867; this re- 
turn was not subjected to contestation of any 
chai-acter, was returned to the collector, and 
the tax paid. The same thing occurred in 
1869, in relation to the tax for 1868. On Oc- 
tober 20th, 1869, Peter Lane, a special as- 
sistant assessor of incomes in the district 
in which the relator resided, called at the 
place of business of Greorge Doll and Co. 
(of which firm the relator was a member) 
and demanded an inspection of their books 
for the puipose of verifying the returns 
of income aforesaid. All the books he de- 
sired to see were shown him, and he was per- 
mitted to make extracts from them ad libi- 
tum. The next day William B. Elliott, the 
assessor of the same district, issued his sum- 
mons requiring the relator, on the 26th day 
of October then next, to api)ear before him 
at his office, to give evidence concei'uing his 
income for the years 1867 and 1868, and to 
produce all Books of account relating there- 
to; this summons on its face charged that the 
returns of income aforesaid, "in "the opinion 
of the assessor, were false and fraudulent,, 
or contained an under-statement of under- 
valuation." It was disregarded. On the 
12th day of November following, the assessor 
made complaint before Henry Phillips, Jr.^ 
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a commissipner appointed by the circuit court ' 
of tlie United States for this district, who is- 
sued a warrant for the apprehension of the 
relator, reciting that he was "charged on 
oath" with having delivered to an assessor 
of internal revenue of the United States a 
return, in the opinion of the assessor, false 
and fraudulent, and that after being duly 
sumihoued to appear, testify and produce his , 
books in relation thereto, he had neglected 
and refused so to do. The proceedings on 
the hearing of the case were simply the ex- 
amination of Peter Lane as a witness, and 
the making of an order by the commissioner 
on December 1, that the relator produce his , 
books to the assessor, before noon, on De- 
cember 4th, "or be committed for contempt" 
With this order the relator refused compli- 
ance, and was committed. A writ of habeas 
corpus was at once obtained and served, and 
upon its immediate return the relator bailed 
till the hearing, without objection by the dis- 
trict attorney. 

Upon the hearing, Nathan H. Sharploss, 
Esq., for tlie relator, made the following 
points: 1st. That the lltJth section of the 
act of June 30th, A. D. 1864 [15 Stat 281], 
under which the income tax is levied, is un- 
constitutional and void, as undertaking to 
levy a capitation, or, at all events, a direct 
tax, by the rule of uniformity, and not that 
of apportionment 2nd. That so much of the 
14th section of the same act' as invests the 
assessors with power to compel a citizen, 
who has once made his return of income un- 
der oath, to produce his books and give evi- 
dence in regard to the same after its correct- 
ness had been challenged by the oflBcer, is un- 
constitutional and void, as infringing upon 
the provision (article 5, amend. 1789, Const. 
U. S.): "Nor shall any person * * * be 
compelled in any criminal case to be witness 
against himself." 3d. That the power sought 
to'be conferred upon the assessor by the last 
section is really the "judicial power of the 
United States," which by the constitution can 
only be exercised by judges holding their 
'offices for the term of good behavior, and not 
by officers who are removable at any mo- 
ment, probably at the discretion of the presi- 
dent certainly at that of the president and 
senate. 4th. That the proceedings authorized 
by the same section are an infringement of 
the citizen's constitutional right of trial by a 
jury in every criminal ease. The federal leg- 
islature cannot create a new criminal of- 
fence unknown to the common law or our 
statute law at the time of the adoption of the 
constitution, and which was "not then pun- 
ishable summarily by "attachment as for 
contempt," and provide for its ascertainment 
and punishment now by any other than the 
ordinary machinery of a trial by jury at 
common law. 5th. The extraordinary rem- 
edies provided by the same section are not 
to be used in re-assessing income duties; if 
there is any occasion to re-assess them, it is 
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to be 'done Tinder the llSth section of the same 
act, which contains no provision for an "at- 
tachment as for a contempt." eth. If the 
five preceding points are all decided against 
us, the proceedings here are so radically de- 
fective and hopelessly incurable that the re- 
lator must be discharged. 

Aubrey H. Smith, Dist Atty. for the United 
States. 

OADWALADER, DiSti-ict Judge, said that 
some of the constitutional questions argued 
in this case on the part of the relator were 
scarcely open ones at this day. Upon one 
point, as to the irregularity of the proceed- 
ings before the commissioner, he had relieved 
the counsel for the relator from argument 
until he had heard the district attorney in 
support of them, and what had followed from 
the district attorney had not changed his orig- 
inal impressions on that point and the rela- 
tor must be discharged. He would further 
say that he very much doubted the power of 
congress to invest a commissioner with the 
authority in a proceeding originally institut- 
ed before him, to summarily commit a citi- 
zen for an alleged contempt This was an 
exercise of the judicial power of the United 
States, which, under the constitution, could 
not be entrusted to an officer, appointed and 
holding his office in the manner in which 
these commissioners were appointed and 
held their offices. 
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DOLL V. EVANS et al. 

[29 Leg. Tnt 116;^ 11 Am. Law Reg. (N. S.) 
315; 15 Int Bev. Eec. 143; 9 PhUa. 361; 4 
Leg. Gaz. 113.] 

Circuit Court E. D. Pennsylvania. April 1, 
1872. 

I:jrTERKAI. ReVEN'UE— IXCOME Tax — FRArUVLEXT 

E.ETUKX— Reassessment ani> Pexaltt — Cox- 

STITUTIOXAL LaW. 

1. An assessor of internal revenue has power 
to reassess the income tax of a citizen who has 
already paid the tax first assessed against hmi. 

2. The imposition of an addition of one hun- 
dred per centum as a penalty for the return of 
a false or fraudulent valuation is constitutional. 

[This was an action by George Doll against 
George G. Evans, collector of internal 
revenue.] Demurrer to plea. 

N. H. Shai-pless, for demairrer. 
Aubrey H. Smitli, Dist Atty., conti-a. 

McKENNAN, Circuit Judge. This demur- 
rer presents only two questions which it is 
necessary to consider: 1. Has an assessor of 
internal revenue power to- reassess the in- 
come tax of a citizen, who has paid the tax 
first assessed against him? And, 2. Is the 
act jof congress, which imposes an addition 
of one hundred per centum to the tax, as a 
penalty for the "retm-n of a false or fraudu- 

^ [Reprinted from 29 Leg. Int IW, by permis^ 
sion.] 



DOLL (Case No. 3,969) 

lent list or Taliiation," constitutional? The 
<Iefendants' plea avers, that the plaintiff 
made a return of his income for the year 
18G8, to the assessor of the third collection 
district ot Pennsylvania; that he was there- 
upon assessed with an income tax of §95.60, 
which was placed by the assessor on the an- 
nual list; that this list was delivered to the 
collector, to whom the plaintiff paid the tax 
so charged against him; that afterwards 
and within fifteen months after the delivery 
of said list to the collector, to wit, on the 21st 
October, 18G9, the assessor duly summoned 
and required the plaintiff to appear before 
him at his office in Philadelphia, on the 25th 
October, 1S69, to produce aU books of ac- 
counts, containing entries of profits from 
business, rents, &c., relating to his income 
and business from January 1st, 180S, to De- 
cember 31st, ISGS, which he had in his power, 
custody, or care, and to give evidence ac- 
cording to his knowledge respecting his lia- 
bility to an excise or tax, imder the internal 
revenue laws; that the plaintiff did not ap- 
pear in pursuance of said notice, whereupon 
the assessor proceeded to make, according 
to the best information he could obtain, and 
to his own view and information, a list or re- 
turn of the income, gains and profits of the 
plaintiff for the year 1868, and did assess 
tliereupon and charge to the plaintiff the sum 
of §482.64, in addition to the §95.60 before 
assessed, as his income tax, and did further 
add thereto the sum of. $482.84. being one 
hundred per centum, as and for a penalty 
for having made the false and fraudulent 
list, statement, or return as aforesaid; that 
afterwards to wit, on the 20th day of April, 
1870, the said assessor certified and delivered 
to the defendant, George 0. Evans, as col- 
lector, a certain list, called tlfe "monthly 
list," for the month of March, 1870, on which 
was charged tx> the plaintiff the sum of 
§965.68, being the additional amount of his 
income tax for the year 1868, so reassessed, 
and the penalty aforesaid; that the said col- 
lector duly notified the plaintiff of the said 
charge, and demanded payment thereof on 
or before the last day of April, 1870; that the 
plaintiff did not pay the same; and that the 
defendant afterwards, ^n the 9th day of May, 
1870, proceeded to collect the same by dis- 
ti-aint of the goods and chattels mentioned 
in the declaration. 

The demurrer admits the truth of these 
facts, and the sufficiency of the plea, there- 
fore, depends upon the legal authority of the 
assessor to reassess the plaintiff 's ' income 
tax, and to add one himdred per centum 
thereto. If the law conferred this power 
upon the assessor, the list made out, certified, 
and delivered by him to the collector was a 
sufficient warrant to the latter to demand 
and collect the tax charged therein, and con- 
stituted a complete justification of the seizure 
of the plaintiff's goods. The collector is re- 
sponsible only for the possession of authority 
by the assessor to make the reassessment, not 
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for his conformity to the directory provisions 
of the law, as to the mode of its exercise. 
This question is to be solved by the con- 
struction of the internal revenue act of June 
30, 1864 [13 Stat 229]. The 20th section of 
■tbat act authorizes an additional or reassess- 
ment of income tax, within fifteen months 
after the delivery of the annual Ust to the 
collector, in all cases in which it is incom- 
plete, or imperfect, in consequence of any 
omission, understatement, undervaluation, or 
false or fraudulent retm-n made hj any per- 
son liable to said tax. The terms of this sec- 
tion are certainly broad enough to embrace 
the case stated in the plea, but it is m-ged 
that it was not intended to apply to the case 
of persons who have paid the amount of the 
original assessment. 

The only limitation of the power of the 
assessor relates to the period within which it 
is to be exercised, and the cases to which it 
is to be applied. Within the prescribed 
period and in the specified cases, it is coex- 
tensive with the power vested in him in ref- 
erence to the original assessment. The object 
of the law is to confer upon him ample correct- 
ive cognisance of all omissions, understate- 
ments, undervaluations, falsehood or fraud in 
income returns, upon which the tax has been 
assessed and charged in the collector's list, 
within fifteen months, to the end that every 
taxpayer may be subjected to his proper pro- 
portion of a public burden. To make the 
payment of less than this effective as a dis- 
diarge from liability for a further sum, 
which ought rightfully to have been paid, 
and which has been avoided by the fraudu- 
lent act of the person subject to taxation, 
would be to circumscribe the scope of the 
law, against its obvious intent An express 
restriction alone could have this effect and 
that is not to be foxmd in the act But it is 
evident from the tenor of the act, that it 
contemplates the exercise of the power of 
reassessment after the payment of the tax 
first assessed. It is made the duty of the 
assessor to require a retm-n of income on or 
before a fixed day in each year, and to 
make out certify, and deliver to the collector 
a list of the taxes charged tiierein. This is 
caUed the "annual list," and after its delivery 
to the collector, it is in nowise subject to the 
control of the assessor. It is then the duty 
of the collector to proceed at once to the col- 
lection of the tax chai-ged on this list and to 
enforce prompt payment of it The whole 
process of assessment and coUeetion is in- 
tended to be completed within the year in 
which the assessment is made. Now, at any 
time within fifteen months after the annual 
list is delivered to the collector a reassess- 
ment may be made, and only the additional 
tax thus ascertained is to be charged and 
put on another list called the "monthly list." 
By this extension of the period for reassess- 
ment beyond the time when the original tax 
must be paid, and the provisions for the col- 
lection of the additional tax only upon the 



17 Fed. Gas. page 857] 



monthly list, it is apparent that the assessor's 
■power of reassessment is to be exercised in- 
-dependently of the fact of the payment or 
non-payment of the tax charged in the an- 
nual list It follows, therefore, that the ad- 
■ditional tax assessed upon the plaintiff was 
-authorized by the act of congress. And the 
return made by him having been found to 
TDe false, it was the imperative duty of the 
■assessor to add one hundred per centum, as 
■directed by the 14th section of the act. 

The remaining cause of demurrer is, that 
the act of congress, in so far as it imposes 
:a penalty for a false or fi-audulent return, 
is unconstitutional. The act does not invest 
the assessor with power to "sentence" any- 
body; it does not even allow him any dis- 
■cretion as to the penal increase of the ta:s. 
It authorizes him to inquire whether the re- 
tmrn is false or f i-audulent, and if he so finds, 
requires him to add one hundred per centum 
to the tax. This is not conferring judicial 
power upon him, within the meaning of the 
•constitution. It is simply empowering him 
to ascertain a fact, according to which he is 
to adjust the amount of the tax imposed by 
law. That this function is judicial in its 
nature there is no doubt, but so are many 
like functions committed to public officers, 
4is essential to the performance of their offi- 
■cial duties. They are within the competency 
of congi'ess to confer, as necessarily inci- 
■dent to the execution of its expressly granted 
powers. 

The acts of congi'ess fiu-nish many ex- 
amples of this. They are to be found es- 
pecially in the' laws relating to the collection 
•of customs; and fhe validity of such legisla- 
tion has never been denied. A single illus- 
tration will show this. By act of congress 
•collectors of customs are authorized to assess 
:an additional duty of twenty per cent upon 
goods valued by the appraisers at ten per 
•cent or more in excess of the value declared 
by the importer in the invoice and entry. 
The validity of an appraisement made and 
4in additional duty Imposed under this act 
Tvas before the supreme com-t in Bartlett v. 
Kane, 16 How. [37 U. S.] 269. Judge Camp- 
Ijell, delivering the opinion of the com't said: 
"The plaintiff contends that the rule of ap- 
praisement by which the dutiable value of 
the goods was raised and the importer was 
■subjected to the additional duty prescribed 
by the 8th section of the act of 1S46 [9 Stat 
43] was illegal and void, and the duties thus 
•claimed and paid under said appraisement 
were illegally exacted. * * * The apprais- 
•ers are appointed 'with powers, by all reason- 
■able ways and means, to ascertain, ostimato. 
•and appraise the true market value and 
wholesale price' of the importation. The ex- 
ercise of these powers involves linowledge, 
judgment, and discretion." And again: "An 
•examination of the revenue laws upon the 
subject of levying additional duties, in con- 
sequence of the fact of an undervaluation 
t>y the importer, shows that they were exacted 
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as discoul'agements to fraud, and to prevent 
efforts by importers to escape the legal rates 
of duty. * * * They are the compensation 
for a violated law, and are designed to oper- 
ate as checks and restraints upon fraud and 
injustice." And the legality of the appraise- 
ment and of the imposition of the penal duty 
was sustained. That the powers thus exer- 
cised by the appraisers are judicial in their 
nature is beyond question, for so the com-t 
distinctiy treats them. They decided the 
fact that the importer's invoice was false, 
and tiiereupon the collector imposed upon 
him a penal duly of twenty per cent And 
yet tiie com-t upheld the exercise of these 
powers by the appraisers and collector, with- 
out intimating a doubt of the validitj' of the 
law conferring them. Their conclusion is a 
most expressive affirmance of the validity of 
such legislation. So also, in the present 
case, the investiture of the assessor with 
analogous functions must be sustained, as 
auxiliary to the execution of the same con- 
stitutional grant of power to congress. 

Judgment upon* the demurrer will, there- 
fore, be entered for the defendants. 
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Case No. 3,970. 

DOLLNER et al. v. GARCIA et al. 

[N. Y. Times, Dec. 5, 1839.] 

District Court, S. D. New York. Dec. 3, 1839. 

CoiiLisiox — Libel by Consignee — Pendexcv ov 
Another Action. 
[1. Consignees of a cargo may maintain a 
libel in personam against the owners of a vessel 
for a loss sustained by collision.] 

[2. The pendency of a suit by the consignees 
in another district against the vessel is no bar to 
such proceeding.] 

This was an action by [Harold DoUner 
and others] the owners of cargo shipped on 
board the schooner Julia Frances against 
[John Garcia and others] the owners of the 
steamer Oristoval Colon, for the loss of the 
cargo by a collision between the schooner 
and the steamer dxuring the night of Dec. 21, 
185G, off the capes of Delaware. The respond- 
ents denied any negligence in the steamer, 
which occasioned the collision, and set up 
moreover that the libelants had no right to 
sue, bemg only consignees of the goods, and 
that a suit was previously commenced against 
the steamer, in rem, in the district com-t for 
the eastern district of Virginia, to recover the 
same damages claimed in this action. 

Beebe, Dean &, Donohue, for libelants. 
Mr. Cutting, for claimants. 

HELD BY THE COURT: That the libel- 
ants, as consignees, are competent parties to 
maintain the action. That the pendency of 
the action in rem in another district against 
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the steamer, in the name of the libelants or 
for their benefit, is no bar in law to this ac- 
tion against the owners in personam. That 
the collision was occasioned by the miscon- 
duct and ne^lisence of those in charge of 
the steamer, and was not produced or pro- 
moted by any culpable conduct on the pari 
of the schooner. Decree for libelants with 
a reference. 



Case No. 3,971. 

DOLNER et al. v. The MONTICELLO. 

POTTER et al. v. SAME. 

[1 Holmes, 7.]* 

Circuit Court, D. Massachusetts. Sept., 1870.' 

Collision between Steam axd Sail. — Fog — 
"Moderate Speed" — Fog-Hokx — Mutual 
Fault. 

1. The act of 18G-i, c. 69, art. 10 (13 Stat. 
60), requires a fojr-horn to be sounded on a 
sailing-ship under way, when there is fog enough 
by day to shut out tne view of the sails or hull, 
or at night the lights, of vessels within the range 
of the sound of the horn. 

2. "Moderate speed," within the meaning of 
the act of 1864, c. 69, art. 16, requiring steam- 
ships to go at moderate speed in a fog, is a speed 
sufficiently moderate to enable the steamer, un- 
der ordinary circumstances, when approaching 
another ship so as to involve risk of collision, 
seasonably and effectually to slacken her speed, 
or, if necessary, stop and reverse. 

[Cited in The Cambridge, Case No. 2,334; 
The City of Panama, Id. 2,764; The Venn- 
sylvauia, 12 Fed. 917; The Rhode Island, 
17 Fed. 558; The State of Alabama, Id. 
^53; The Alberta, 23 Fed. 812; The Na- 
coochee, 28 Fed. 467.] 

3. The lookout of a steamer at sea in calm 
weather, running at night^^in a fog not less than 
eight miles aa hour, discovered the port light 
of a schooner having little headway, about two 
hundred feet distant and about a point on the 
starboard bow. The steamer's helm was port- 
ed, and orders given, before collision, first to 
slow, and afterwards to stop, the engine. The 
steamer struck the port side of the schooner, 
cutting her down below the water-line, and 
kept on her course for a considerable distance. 
No fog-horn was sounded on the schooner. 
Jldd: 1. That the steamer was in fault for 
porting, instead of starboarding, her helm. 2. 
That the steamer was also in fault for going 
at more than the moderate speed directed by 
the act of 1864, under such circumstances. 3. 
That the schooner was in fault for not sounding 
a fog-horn, as required by the act of 1864. 

4. Both vessels being in fault, and the faults 
of both contributing to cause the collision, the 
damages were divided. 

Admiralty appeals from the district court i 
of Massachusetts in cases of collision. The 
libellants [Harold Dolner and otliers] in the 
fii-st case were the owners of the schooner 
Phebe; in the second [Gilbert Potter and 
others], the owners of the cargo on board 
the Phebe; and claimed, respectively, to re- 
cover the value of the schooner and cargo, 
alleging that the Phebe "was rup down and 
sunk by the fault of the steamer Monticello, 
whereby the schooner and cargo were to- 
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tally lost.'* The claimants contended that 
the collision was caused by the fact that 
there was a thick fog at the time, which 
made it impossible to see the schooner's 
lights, and by the neglect of the persons in 
charge of the schooner to sound a fog-horn, 
as required by law. In the district court., 
the damages were divided, on the ground 
that both vessels were in fault [Case No. 
9,739]; and the parties appealed. 

G. T. & T. H. Russell, for libellants. 
John C. Dodge, for claimants. 

SHEPLBY, Circuit Judge. The schooner 
Phebe, on the sixth day of March, left the 
port of Havana, Cuba, laden with a cargo of 
fruit, boimd for the port of New York. Pro- 
ceeding on her voyage, about ten o'clock on 
the night of the 11th of Marcb the schooner 
was from thirty to forty miles south by west 
from Cape Lookout, with a light wind from 
the north-east, sailing on her larboard tack, 
beading east by south, and close-hauled up- 
on the wind. The breeze was so light that 
the schooner had scarcely any headway, bare- 
ly enough to give her steerage, and was 
nearly becalmed. The port watch was upon 
the deck and on the alert, and the regula- 
tion lights were properly displayed. The 
coinse of the schooner was not changed un- 
til after the collision. 

The steamer Monticello being on a voyage 
from Boston to Savannah, and running not 
less than eight miles an hour, the man on 
the lookout on the steamer discovered the 
red or port light of the Phebe, about one- 
point on the steamer's starboard bow. The 
wheel of the steamer was thereupon put 
to port and orders given, first to slow, and 
afterwards to stop, the engine. The steamer 
sti'uck the schooner upon the port side, be- 
tween the fore rigging and the cat-head^ 
cutting her down below the water-line. By 
the force of the collision the schooner wa& 
thrown round so as to head about west-south- 
west, and the steamer kept on her course- 
for a considerable distance. The schooner 
immediately filled with water, capsized, and 
was totally lost, with all her cargo, tackle 
apparel, and furniture. 

When the steamship struck the schoouer,. 
four of the schooner's crew jumped on board 
of the steamer. The remainder of the crew 
were taken off by a boat from the steamer,^ 
when the schoonei', having capsized, was 
all under water except her starboard rail. 
The testimony introduced by the libellants- 
and that on the part of the claimants thus- 
far is not in conflict 

The claimants contend that the collision- 
was caused by the facts that there was a 
thick fog at the time, which made it impos- 
sible to see the schooner's light sooner thaxt 
it was seen; and that the persons on board 
of, and in charge of, the schooner neglected 
to sound a fog-horn, as by law they were 
bound to do, or to give any timely notice, by 
any other means, of her presence. The an-- 
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swer also alleges that the schooner did not 
caiTy lights of the strength and brilliancy 
reauired by law. This last point -was not 
much relied upon in the argpraerit, and is 
not supported by the proofs in the case. ' 

The libellants claim that, at the time the 
steamship was descried from the schooner, 
she was about a mile distant and under 
good lieadway, and ought to have, and easi- 
ly could have, changed her course and passed 
the schooner. 

There is much conflict in the testimony 
as to the density of the fog, and as to the 
distance at which the lights of either vessel 
could be seen from the other. Some of the 
witnesses speak of the night as merely "mis- 
ty," or "hazy," and "smoky;" while others 
testify that the fog was so dense that "you 
couldn't see any thing;" others, according 
to theh' respective powers of description 
or accuracy of recollection or force of im- 
agination, testifying to every intermediate 
state, from impenetrable fog and murky 
darkness as stated by one witness, which is 
"nothing more than dew, and a kind of 
smoke over the water," as described by 
others. Taking into consideration the fact 
that all the witnesses substantially admit 
the existence of a fog, mist, or haze of some 
kind, and also those undisputed facts in the 
case where the impremeditated acts of par- 
ties at the time speak louder than words,— 
such as the reguest of the mate of the steam- 
er to the master to keep the whistle blowing, 
when he was going out a short distance in 
the boat to rescue the crew of the schooner, 
the suddenness with which the lights of the 
respective vessels glanced out of the fog 
when first visible from the deck of the other 
vessel, and many other equally convincing 
facts and corroborating proofs not necessary 
to recapitulate,— there can be no difficulty 
in arriving at the conclusion, that the fog 
was sufficiently dense to shut out the view 
of the lights of the schooner within the range 
of the limit of the sound of the fog-horn; 
in other words, that, at the time immediate- 
ly preceding the collision a fog-horn could 
have been heai-d at a greater distance from 
the schooner than the regulation lights of 
the schooner could have been seen. 

Chapter 69, art. 10, Act 1864 (13 Stat 60), 
provides that, "whenever there is a fog, 
whether by day or night, the fog-signals de- 
scribed below shall be carried and used, 
and shall be sounded at least every five min- 
utes; viz.: Steamships under way shall use 
a steam-whisUe placed before the funnel, 
not less than eight feet from the deck. 
Sailing-ships under way shall use a fog- 
horn. Steamships and sailing-ships, when 
not under way, shall use a bell." 

The Phebe was under way, and no fog- 
horn was sounded that night If she had 
been stationary, she was without any bell; 
and it is doubtful if she had any fog-horn 
on board capable of being used when under 
way. 
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Although we do not find that this omis- 
sion to comply with the requirements of the- 
statute was the cause of the collision, we are- 
not prepared to say that it did not contrib- 
ute in some degree to bring it about. The- 
testimony entirely fails to convince us that 
the hailing or shouting of the men on the 
schooner was any substitute for the horn 
required by law. The schooner's men did 
not commence to hail the steamer until after 
the steamer's lights were seen through tlie 
fog. The statute contemplates that a horn 
could be heard at a greater distance than 
the lights could be seen. To admit this hail- 
ing as a valid substitute for the fog-horn, 
under the circumstances of this <;ase, would 
be to repeal the plain provisions of the stat- 
utes. The true rule in relation to the density 
of a fog which would require the use of the 
statute fog-horn, is well stated by the learned 
district judge in his opinion in this case: 
"By day, there must be fog enough to shut 
out the view of the sails or hull; or by night, 
of the lights within the range of the horn, 
whistle, or bell." 

It would require very clear and positive 
proof that the omission to comply with the 
statute did not in any way contribute to the 
collision to authorize a court to say that the 
vessel thus neglecting was free from fault 
especially in a case like this, where the ves- 
sel had made no suitable provision for giving 
the signal by a horn when under way, or by 
a bell when stationary, neither horn nor bell 
being in readiness for use. 

The officers and crew of the schooner tes- 
tify, without an exception, that the steam- 
er's lights were seen at a distance of a mile. 
The lights of the steamer were very bril- 
liant and in a night like this, when the fog 
was more dense near the surface of the 
water, the mast-head light of the steamer 
could undoubtedly be seen at a much great- 
er distance than the lights of the schooner. 
Opinions as to the distance of an object seen 
through a fog upon the water are always 
more or less unreliable, and a more satis- 
factory result as to the intervening space 
between two vessels approaching each oth- 
er is attained by ascertaining their rate of 
progress and the time intervening between 
the time when first seen and the time of col- 
lision. Applying this test to the evidence, 
while it would show that the steamers 
lights were not probably seen at the dis- 
tance of a mile from the schooner, they were 
seen at such a distance that if the fog-horn 
had been then at hand and immediately 
sounded it would have been heard from the 
deck of the steamer before the lower and 
less brilliant lights of the schooner were 
perceptible from the steamer. 

Although a steamer is by law required to- 
keep out of the way of sailing-vessels, this 
does not authorize a sailing-vessel to need- 
lessly or wantonly put herself in danger, 
or by her own negligence to deprive the 
steamer of any reasonable opportunity of 
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Tjein;? informed of the position and course of 
the sailing-vessel, so as to enable those in 
charge of the steamer to avoid a collision 
l)y changing or arresting the steamer's 
course when necessary. 

It is contended on the part of the libel- 
lants that the steamer was in fault in not 
sounding her steam-whistle, and in not hav- 
ing a lookout on each how. The evidence 
is very contradictory on these points; and, 
for the reasons given below, it becomes un- 
necessary to decide them, especially as it 
does not appear if there were any omissions 
of dutj'- in these respects that they con- 
tributed in any way to cause the collision. 
It is also alleged against the steamer that 
she was running too fast, and that there 
Avas fault in porting the helm of the steam- 
er when it should have been put to star- 
"boarcl. 

"\A'hen two ships, one of which is a sailing- 
ship, and the other a steamship, are proceed- 
ing in such directions as to involve risk of 
collision, the steamshij) shall keep out of the 
way of the sailing-ship." 13 Stat. 60. 
^'When two sailing-ships are meeting end 
on, or nearly end on. so as to involve risk 
of collision, the helms of botli shall be put 
to port, so that each may pass to the port 
side of the other." The rule is the same in 
the case of two ships under steam meeting; 
but not so wlien a ship under steam and a 
sailing-ship ai'e proceeding in such directions 
-as to involve risk of collision. In such a case, 
the sailing-ship is requu-ed "to keep her 
coui-se" (Act 1864, c. 64, art. 18); and the 
ship under steam is "to keep out of the way 
of the sailing-ship," which she may do by 
stopping and reversing, or by putting her 
helm to port or to starboard: the statute, 
while requiring her under such circumstan- 
ces "to slacken her speed, or if necessary 
stop and reverse," not enacting any rule re- 
quiring the helm to be put either to port or 
to starboard, merely requiring the vessel un- 
der steam to keep out of the way of the ves- 
sel under sail, leaving her free to adopt the 
most practicable and seaman-like mode of 
<loing it, by stopping and allowing the sail- 
ing-vessel to pass, or by passing across her 
bows or under her stern, or on either hand, 
so that she keeps out of her way. Some of 
the experts examined in the case do not ap- 
l)ear to understand that the rule of porting 
the helm, applicable to the case of two ves- 
sels both under sail and of two vessels both 
under steam, meeting each other end on, 
or nearly so, is not applicable to the ease of 
such a meeting where one is under sail and 
the otlier under steam. 

But nine witnesses — all of whom have been 
masters of ocean, steamers, and whose 
opinions are certainly entitled to gi*eat con- 
sideration—all agree that, supposing a 
steamer proceeding - at the rate of eight or 
ten knots an hour in a fog, the weather being 
calm, suddenly makes a red light close to, or 
iibout two hmidred feet ofC, and bearing one- 



half point on her starboard bow, she ought 
to put her helm to starboard. Some of them 
adding, revy properly, to the answer, "Put 
my wheel hard to starboard," the words, 
"and stop the engine." 

Their opinion is sustained by the result in 
this case. The order was to port the helm, 
and the steamer fell off a point and a half 
at least, and struck the schooner at or very 
near the fore rigging. Now, taking the short- 
est distance, and suppose the vessels only 
two hundred feet apart at the time the helm 
was ported, and it is mathematically de- 
monstrable upon the facts in this case, that,- 
if the helm had been put to starboard and the 
steamer had come up a point and a half, she 
would have passed in advance of the schooner 
and cleared her. The schooner w^as making 
little headway. Some of the experts think 
the steamer would have cleared her by keep- 
ing her com-se. All the experts examined in 
the district com*t concurred in putting the 
steamer in fault in porting when she should 
have starboarded. Although some expert tes- 
timony is introduced in this court not heard 
before the district judge, the great prepon- 
derance of proof in this com*t is to the same 
effect 

The claimants contend, that if, sitting calm- 
ly in judgment on this case, and looking at 
it in the light of results,— a light which, be- 
fore the event, the mate could not have,— it 
shoidd appear that on the whole the chances 
of avoiding the schooner would have been 
better if the helm had been sttirboardod, it 
does not follow that the mate of tlie steamer 
was culpably negligent because he ported the 
helm. They contend that he had no time for 
deliberation; and the fact that the steamer 
was in such dangerous proximity as to com- 
pel him to hasty action, was the faidt of the 
schooner. This position was presented in an 
argument of great clearness and power. It 
would be tenable, we think, if we were satis- 
lied of one of the premises; that is, that the 
fact that the steamer was in such dangerous 
proximity as to compel hasty action, was the 
fault of the schooner alone. But we do not 
think the steamer can be considered free 
from fault in this respect. 

A steamship, when approaching another 
ship so as to involve risk of collision, is bound 
to slacken her speed, or, if necessary, to stop 
and reverse, '^''hen in a fog, she is required 
to go at a moderate speed. "A moderate 
speed" is a term used in the statute not 
capable of any definition which would ap- 
ply it to a speed of any given number of m^les 
an horn- alike under all circumstances. What 
would be . moderate spee<l in the open sea 
would not be allowable in a crowded thor- 
oughfare or a narrow channel. And under 
the same circumstances, in other respects, 
the speed should be the more moderate ac- 
cording as the fog is more dense. Tlie only 
rule to be extracted from the statute and a 
comparison of the decided cases is, that tho 
duty of going at a moderate speed in a fog 
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requires a speed sufficiently moderate to en- 
able the steamer tmder ordinary circumstan- 
ces, seasonably, usefully, and effectually to 
do the other things required of her in the 
same clause of the statute; viz., to slacken 
her speed, or, if necessai*y, to stop and re- 
verse. 

In the case of The Batavia, 40 Eng. Law 
& Eq. 25, Sir John Pattei'son said, "At what- 
ever rate the steamer was going, if going at 
such rate as made it dangerous to any craft 
which she ought to have seen, she had no 
right to go at such a rate. At aU events, she 
was hound to stop, if it was necessary to do 
so, in order to prevent damage heing done to 
the craft in the river." Dr. Lushington, in the 
case of The Juliet Ersbine, 6 Notes Cas. 633, 
says, "If in a dark night the vessel was pro- 
ceeding at such a rate that those on her deck 
had not sufficient command over her so as to 
avoid all reasonable chance of accident, then 
that was too expeditious a rate, because it 
was the duty of those who navigate the com- 
mercial marine of the coimtry to take care 
Ihat they do not, for the sake of expedition, 
injure the property of other people." In the 
case of The Jane v. The Great Eastern, car- 
ried to the judicial committee of the privy 
council on appeals, reported in 11 Law T. 
(N. S.) 5, the superior court say, "The wit- 
nesses on both sides state that it was a 
dark night, hazy weather, and that a driz- 
zling rain was falling. Their lordships do not 
mean to lay down any rule, beyond that ex- 
pressed in the regulations themselves, as to 
tlie occasion where a steam-vessel is bound to 
moderate her speed, or as to the rate which, 
in the circumstances described in the evi- 
dence, she ought not to exceed; but their 
lordships are of opuiion that it is the duty 
of the steamer to proceed only at such a rate 
of speed as will enable her, after discover- 
ing a vessel meeting her, to stop and reverse 
her engines in sufficient time to prevent any 
collision from taking place." Holt's Rule of 
the Road, 167-180. 

Considering that the steamer was proceed- 
ing at a rate of not less than eight miles 
an hour, "with the tln-ottle open" and the "cut 
off" on the engine, and that under such cir- 
cumstances, according to the testimony of 
her assistant-engineer, she could not be 
brought to a full stop imder four or five 
minutes, and at a less distance than half a 
mile, it can hardly be considered that the 
dangerous proximity of the steamer to the 
schooner, which involved the risk of hasty 
action when tlie schooner was first seen, 
was not, at least in part, the fault of the 
steamer. 

Under these circumstances, both vessels be- 
ing in fault, and the faults of both con- 
,tributing to cause the collision, the damages 
must be divided. 
Decree of district court affirmed, with costs. 
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Case No. 3,97S. 

The DOLPHIN. 

[6 Bon. 402.]^ 

District Court, E. D. New York. Slarch, 1873- 

Seamen's Wages— Evidence— Damages. 

1. Sailors were shipped in New York for a 
voyage to San Domingo, at ?2o a month. They 
went on board the vessel and went to work, 
<and were afterwards told to go home to their 
boarding house for meals. On their return they 
were told that other men had been shipped m 
their place, and they filed a libel to recover 
damages for the loss of the voyage. On the 
trial, the three lihellants testified that they re- 
turned the next day after they had been told to- 
go home. The master testified that they did 
not return till the second day, and until after 
he had obtained other men in their places: 
Seld, that as tlie master could have called his 
mate and the shipping master to sustain him, 
and had failed to do so, without the suggestion 
of any difficulty in so doing, the question would 
be determined according to the statement of the- 
greater numlaer of witnesses. 

2. That, on the evidence, therefore, the men 
were discharged without reason, and were enti- 
tled to recover damages for the loss of the voy- 

"[Cited in The Acorn, 32 Fed. 638.] 

3. That half a month's wages was sufficient 
compensation. 

* 

Heury Morris, for libellants. 

Beebe, Donohue & Cooke, for claimants. 

BENEDICT, District Judge. This is a 
cause of subtraction of wages. There is no 
doubt, upon the evidence, that these libel- 
lants were hired for a voyage to St Domin- 
go, at $25 per month; that they rendered 
themselves on board the schooner and went 
to work, and that they were afterwards told 
to go home to their boarding house for meals^ 
because they could not procure the meals on 
board. The men left the ship, therefore, by 
permission, and, as they say, returned the 
next day ready to continue, their labors, 
when they were informed that other men had 
been shipped, and their services were not re- 
quired. The master, however, says, that the 
men did not return the next day, nor until 
the day after, and until after he had shipped 
\ other men, supposing that the libellants had 
I abandoned the voyage. Upon this question 
of fact in dispute, there are, on the one side, 
three witnesses, the libellants, and on the 
other side the master. It lay in the power of 
the master to remove any doubt by calling 
his mate, and also the shipping master, who 
was his agent, and who not only engaged the 
libellants for him, but also engaged one of 
the men taken in place of the libellants; and 
as he has omitted to produce those witnesses, 
without the suggestion of any difficulty in ob- 
taining their testimony, he cannot complain 
if the question at issue between him and the 
men be determined according to the state- 
ment of the greater number of witnesses. It 
must, therefore, be held, that the weight of 
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•evidence is, that the men were discharged 
Avithout reason, and consequently that they 
are entitled to recorer damages sustained 
by the loss of the voyage. Half a month's 
Tv^ages will compensate them for this loss, 
and they may therefore take a decree for 
^12.50 each, with costs to be taxed. 



Case No. 3,973. 

The DOLPHIN. 

U Flip. 580; 5 Ins. Law J. 931; 8 Chi. Leg. 
News, 401; 3 Cent. Law J. 628.] ^ 

District Court, E. D. Michigan. June 12, 1876." 

aViARiNE Insurance— Lien fob Premiums — ^What 

THE LiBED SHODLD AVER. 

1.. There is a lien in favor of an underwriter 
against a ship for premiums due upon marine 
policies. He is entitled to have this paid out of 
proceeds of sale. 

[Cited in The Theodore Perry, Case No. 13, 
879; The Illinois, Id. 7,005; The Jennie 
B. Gilkey, 19 Fed. 131; Re Insurance Co., 
22 Fed. 115; The Hope, 49 Fed. 279. Dis- 
approved in Insurance Co. v. Proceeds of 
The Waubaushene, 24 Fed. 559; The 
Daisy Day, 40 Fed. 541, 604.] 

2. The petition or libel should aver the 
amounts and dates of the policies, the names of 
the parties insured, and the extent and charac- 
ter of their interests in the vessel. It should al- 
so appear that the policy was a marine policy, 
or at least that it covered the vessel during the 
season of navigation. 

This cause was heard on exceptions to the 
libel of the Orient Mutual Insurance Com- 
pany. The libellant stated that this was a 
New York corporation; that the Dolphin was 
a vessel used in navigating the Great Lakes 
and waters connecting the same, and was 
over twenty tons burthen; that the master 
and owners, on the 6th day of March, 1875, 
represented to the libellant that the vessel 
stood in need of insurance, and that in pur- 
suance of their representations libellant fur- 
nished insurance on said vessel in the sum 
of .$4,000; that there was due to libellant on 
premiums $277.38, and for which libellant 
claimed a lien against the vessel. Stephen B. 
Grummond, who had also filed a libel against 
the vessel for salvage, excepted, insisting 
that a claim for premiums was not within 
-the jurisdiction of the admiralty court, and 
that such claim was not a lien upon the ves- 
sel such as the court would enforce in rem. 
The vessel had been sold on account of other 
claims, and the proceeds were in court await- 
ing distribution. 

W. A. Moore, 0. B. Warner and F. H. Can- 
field, proctors, represented a number of libel- 
Ian ts. 

J. J. Atkinson, for the insurance company. 

BKOWN, District Judge. The question 
presented by the exceptions to the libel is 

^ [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 8 Chi. Leg. 
News, 401, and 8 Cent. Law J. 628, contain only 
partial reports.] 

* [Affirmed in The Dolphin, Case No. 3,974.] 
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one of great novelty and importance; and It 
is believed that no direct adjudication upon 
the point can be found either in this country 
or in England. After years of doubt in the 
minds of tne profession, and some eoufiict of 
opinion in the courts, it was finally settled 
by the supreme court in the case of Insurance 
Co. V. Dunham, 11 Wall. [78 U. S.] 1, that the 
contract of marine insurance is maritime in 
its character, and that in case of loss a libel 
may be sustained by the insured against the 
underwriter. It seems to me to follow as a 
necessary corollary that the underwriter 
may maintain a suit in admiralty for the 
premium, as it would be at war with estab- 
lished principles to say that the maritime 
character of a contract could be invoked by 
one partj' and not by the other. 

The more serious question, however, re- 
mains to be decided, namely, whetlier the 
underwriter has a lien upon the vessel for 
the payment of his premium. The question 
is not discussed in this case, nor in any other, 
where actions have been sustained in the ad- 
miralty upon contracts of insurance. If the 
analogies of the contract of affreightment arf- 
to govern, as indicated by the supreme court 
in the opinion above cited (page 30), the lien 
would follow as a necessary consequence. It 
is described in the opinion as a "contr'act or 
guaranty on the part of the insurer, that the 
ship or goods shall pass safely over the sea, 
and through its storms and many casualties 
to the port of its destination, and if they do 
not pass safely, but meet with disaster from 
any of the misadventures insured against, 
the insurer will pay the loss sustained. So, 
in the contract of affreightment the master 
guarantees that the goods shall be safely 
transported, dangers of the sea excepted, 
from the port of shipment to the port of de- 
liverJ^ and there delivered. The contract of 
the one guarantees against loss from the 
dangers of the sea; the contract of the other 
from loss from all other dangers. * * « 
The object of the two contracts is in the one 
case maritime service, and in the other mari- 
time casualties." If in the one case the 
shipper has a lien upon the vessel for a 
breach of the contract of affreightment, and 
the ship has a lien upon the cargo for tlio 
payment of the freight, though for reasons 
applicable to the character of this property, 
this lien is dependent upon possession, it is 
difficult to see why upon principle the under- 
writer should not have a lien upon the ship 
for the payment of his premium. 

It is true the general sentiment of the pro- 
fession is adverse to the existence of such a 
lien, but no more so, perhaps, than it was to 
the jurisdiction of tlie admiralty in actions 
upon policies of insurance. In the case of 
The Williams [Case No. 17,710], perhaps the 
most exhaustive disquisition upon maritime 
liens to be found in the books, the judge re- 
marked: "Without any very thorough ex- 
amination at the time, but drawing mainly 
upon what we had ever assumed to be the 
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law, "we ruled tliat all maritime contracts, • 
made within tlie scope of tlie master's usual 
•authority, did per se hypothecate the ship; 
iind that those of affreishtment. Insurance, 
towage, tlie fitting out and discharge of ves- 
sels, and for aiding them in distress, were 
Instances only of the application of the rule." 
I should have no hesitation in adopting the 
general principle there announced, that all | 
•contracts within the scope of the master's 
authority are binding upon the vessel, but 
in its application to the contract of insur- 
ance,! thinlv the learned judge overlooked the 
fact that such contracts are not within the 
scope of the master's authority. General In- 
terest Ins. Co. v. Kaggles, 12 Wheat. [25 U. 
S.] 40S; Foster v. United States Ins. Co., 11 
Pick. 85. Even a ship's husband, whose pow- 
•ers with regard to the fitting and equipment 
of a vessel are much more extensive than the 
master's, has no authority to bind the other 
part owners by a contract of insurance. 
Bell v. Humphreys, 2 Starkie, 345; Finney 
V. Warren Ins. Co., 1 Mete. (Slass.) 16. 

The case of The Williams was that of a con- 
tract for services in the natm-e of salvage, 
made by a master whose power • was im- 
questioned, and is a du-ect authority only 
- for the proposition that all contracts, whether 
X'xecuted or executory, which he makes with- 
. in tlie scope of his authority are binding up- 
.on the vessel. Obviously, however, the 
learned judge based his opinion upon a much 
broader principle. Referring to the case of 
Bearse v. Three Himdred and Forty Pigs of 
.<Jopper [Case No. 1,193], he obsei'ves: "This 
judgment is referred to in this connection more 
particulavly to illusti-ate the position that a 
denial of salvage is not arejection of a proceed- 
ing in rem; but it quite as fully sustains the 
.broader proposition, soon to be considered, 
■that all authorized maritime contracts pledge 
the vessel for their performance.'.' Again, 
3ie says: "The wider principle that every 
maritime agreement binds the ship as well 
4is'the owner, is that upon which we rest our 
decision." Although the authorities cited in 
support of this proposition refer to cases of 
.salvage, or of contracts within the scope of 
the master's authority, and therefore do not 
^sustain it to its fullest extent, yet I appre- 
liend the principle is a safe one, and subject 
fto two or three exceptions, which at an early 
day were imported into the maritirae law of 
4his country by the supreme court, following 
too closely the English authorities, one which 
Tnay be acted upon without trenching upon 
»the proper domain of the common law. So 
far as a dictum can be an authority, it is cer- 
-tainly an authority for the lien of the under- 
'writers. 

The doctrine that the admiralty courts of 
fthis cOTmtry are restricted to the jurisdiction 
exercised by the high court of admiralty in 
England at the lime of the adoption of oiur 
tconstitution, is now so completely overthrown 
■that no argument can be properly deduced 
.from it The only exceptions believed to ex- 
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ist to the jurisdiction in rem of the admiralty 
over maritime contracts is that of supplies 
furnished domestic vesels, established in the 
case of The General Smith [4 Wheat (17 U. 
S.) 438], and recently recognized in the case 
of The Lottawana, 21 WalL [88 TJ. S. 654] 
and that of master's wages, held not to be 
the subject of a lien in the case of The New 
Orleans v. Phoebus, 11 Pet [36 TJ. S.] 175. 
Contracts for the construction of vessels 
which are recognized as maritime by the 
continental codes, and a lien given thereby, 
were also held by the supreme court, in the 
case of Roach v. Chapman, 22 How. [03 U. 
S.] 129, not to be subject to the admhralty jur- 
isdiction in any form. 

In determining whether a maritime lien 
exists in favor of the imderwriter, it is well 
to consider the source of the doctrine, that 
courts of admiralty have jurisdiction over 
policies of insm-ance. The subject is fully dis- 
cussed in the case of Insurance Co. v. Dun- 
ham [11 Wall. (78 U. S.)] 31-38, and the 
court remark: "Perhaps the best criterion of 
the maritime character of a contract Is the 
system of law from which it arises, and by 
which it is governed. And it is well known 
that the contract of insurance sprang from 
the law maritime, and derives all its mate- 
rial rules and incidents therefrord. * « « 
These facts go to show, demonstrably, that 
the contract of marine insurance is an ex- 
otic in the common law. And we know the 
fact historically, that its first appearance in 
any code or system of laws was in the law 
maritime, as promulgated by the various 
maritime states and cities of Europe." Men- 
tion is here made of tlie maritime laws of 
the ancient Rhodians, of the ordinances of 
Barcelona, Venice, Florence, and Antwerp; 
and the coui't fm*ther observe: "But an ad- 
ditional argument is founded on the fact that 
in aU other coimtrieS except England, even 
in Scotland, suits and conti'oversies arising 
upon the contract of maritime insurance are 
within the jurisdiction of the admiralty or 
other marine com*ts. * * * It is also clear 
that originally, the English admiralty had 
jurisdiction of these as well as of other 
maritime contracts. * * *" This last re- 
mark is corroborated, not so much by positive 
adjudications to that effect as from the lan- 
guage of the commissions issued to the early 
vice admiralty courts, which authorize them 
to take cognizance of marine policies. This 
would hardly have been done had such juris- 
diction never been exercised by the high 
court of admiralty in England. 

Tracing, then, tiie jurisdiction of the ad- 
miralty over contracts of Insm'ance to the 
continental law, it is pertinent in this con- 
nection to inquire whether that law gives to 
■ the underwriter a lien upon the vessel for the 
payment of his premium? 

Article 16 of the marine ordinance of Louis 
XIV., tit "Of Seizure of Vessels," in enumer- 
ating the persons entitied to liens upon ships, 
makes no mention of underwriters; but Va- 
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lin, in commenting upon this ordinance G)ook 
1, lib. 14, § IG) says: "If this arUde had 
not mentioned them (the nnderwritei-s), it is 
probablj-- because the ordinance talces it for 
granted, in many articles under the title of 
'Insiu-ance,' that the premium is paid in cash 
at the time the policy is signed, while, by 
the custom of this place, and of many others, 
it is paid aftei* the arrival of the ship at a 
port of safety. However Uiis may be, the 
insurer of a vessel has doubtless a lien 
(privilege) upon her for the payment of his 
premium as the insm*er of a cargo has a Hen 
upon it. Tliis lien ranks with that of the 
lender upon bottomry and with material 
men," 

A privilege is defined by article 2095 of 
the Civil Code as "a right which the char- 
acter of a credit gives to a creditor to be 
preferred to other creditors, even mortgages 
(hypothecai-ies)." If not analogous in all re- 
spects to om* "lien," it authorizes the like 
preference in payment to claims within its 
scope from the proceeds in com*t 

Emerigon ti-eats the contracts of insm-ance 
as analogous to tliat of maritime loan or 
bottomry, and observes (Bmerig. IMar. Loans, 
c. 1, § 4): "In the one conti*act the lender 
bears the sea risks; in the other, the under- 
writer. In the one, the maritime interest is 
the 'price of the peril,' and this term corre- 
sponds with the premium which is paid in the 
other. In either case, it is incumbent upon 
the plaintiff to prove that the condition lias 
been fulfilled. In case of a suit, it lies upon 
the lender, in order to render the contract 
of maritime loan executory, to show that the 
ship has arrived at her port of destination j 
in safety; and in an action on a policy of in- 
surance, it lies upon the assured to prove the 
loss, captm'e, or shipwreck of the vessel. 
* "^ * The policies of insurance made on 
loose sheets of paper create a lien on the 
property of the parties, provided they are 
executed before sworn brokers or notaries; 
but the otiier contracts do not create such a 
lien unless they are recorded by a notary in 
his public register, in the sworn form as 
ordinary contracts." Again, in his work up- 
on the Contract of Insurance (chapter 3, § 9), 
Emerigon says: "The ordinance having re- 
garded the premium as paid in cash upon 
signing the policy, the insurer, who had not 
been paid, was not placed among creditors 
whose ranks and preferences are determined 
by articles 16, 17, tit 'Seizure of Vessels.' 
-From this silence, it has been often conclud- 
ed that the insm-er had no privilege, because 
it is said the matter of privilege is sti-icti 
juris (droit etroit), it is necessary tlxey be 
expressly bestowed (deferes) by law, and it 
is never permitted to extend them from one 
case to anotlier, because of equal or superior 
Qualities. But it should be considered that 
the premium of insurance is comprised in 
tlie expense of the equipment or building; it 
becomes, then, in some measure, part of the 
thing insm-ed, which by this means is pre- 
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Bumed to have an increased value (valoii~ 
davantage). Consequently, the privilege- 
which the ordinance accords to the seller or 
material man ought to be common to the- 
insurer, a creditor to the amount of his- 
premium." 

In support of this doctrine the learned au- 
thor cites several decrees of the tribunal of 
commerce. So, also, Alauzet, Des Assm-ances, 
pt 2, § 2, c. 15: "It is rare that maritime- 
premiums ai-e paid in cash; they are settled 
generally in notes called 'premium notes'" 
(billets de prime), the maturity of which 
varies with the length of the voyage and the- 
iisage of the place; the lien of the insurer is. 
preserved for the payment of the notes; they 
are not considered as working a novation,, 
provided always the discharge (quittance) 
be not absolute, and the origin of the notes- 
not doubtful." See, also, Cleirac, pp. 237, 
318, 323, 363; Pothier, Des Assurances, c. 3, 
art 3, § 2; 1 Boulay-Paty, tit 1, § 2. 

If any doubts, iiowever, ever existed in the- 
law of France with regard to this lien they 
are put to rest by article 191 of the Commer- 
cial Code, which reads as follows: "Privi- 
leged debts are the following, and in the order 
in which they are classed: 1st Judicial 
costs and otlier charges incm-red in obtain- 
ing a sale of the vessel and a disti-ibution of 
the price. 2d. The charge for pilotage, ton- 
nage, hold fees, mooring and dockage. 3d. 
The wages of the keeper, and the expenses of 
guarding the vessel from the time of her en- 
trance into port to the sale. 4th. The stor- 
age of her rigging, tackle, and apparel. 5th. 
The expenses of repairing the vessel, rigging- 
and apparel since her entrance into port from 
her last voyage. 6th. Wages and pay of tlie 
captain and crew employed in the last voy- 
age. 7th. The sums loaned to the captain: 
for the necessary expenses of the vessel dur- 
ing the last voyage, and the reimbm'semeuts- 
of the price of goods sold by him for the 
same purpose. Sth. The sums due to the 
vendor, material men and workmen employ- 
ed in her construction, if she has not yet 
made a voyage, and those due to creditors 
for furnishing work, labor, and for refitting, 
victualiug, outfits and equipments before the 
departure of the vessel, if she has already 
made .a voyage. 9th. The sums loaned on 
bottomix on the rigging and apparel for re- 
pairs, victualing, outfit equipment before 
the departure of the vessel. 10th. The 
amounts of the premiums of insurance ef- 
fected on the hull, rigging, apparel, outfit 
and equipment of the vessel for her last 
voyage. 11th. The indemnity due to the 
freighters for not delivering goods laden on 
board, or for the losses which the goods 
may have sustained from the default of the 
captain or crew. The creditors comprised 
in each of the numbers of the present article 
shall have a concurrent lien on the vessel 
for the amount of their demand, and, in case 
of insufiicioney, the price of the vessel shall 
be divided equally among them (i, e., those 
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of the same class) In proportion to the 
amount due each." In a recent work upon 
tlie Cpmmercial Code of France, by Edmund 
Dufour (Paris, 1859), in speaking of tliis 
article (section 115), the author observes: 
"We see that if the Code has admitted this 
opinion (of Valin) as to the principle of the 
lien, it has largely modified the combinations. 
The underwriters are still paid before the 
shippers, but that is all. They are ranked by 
the material men, who are placed tvvo de- 
grees above them in the scale of liens. Thoy 
are also distanced by lenders upon bottom- 
ry, who immediately precede them. This 
classification appears to me more rational 
than that of Valin. For the ti'uth is, insur- 
ance is only a private affair of the insm-ed; 
it is a very proper act of prudence; it cer- 
tainly merits and it possesses all the sympa- 
thies of the law; but it is, after all, only a 
passive element of navigation. It rather re- 
pairs disasters than comes directly in aid 
•of them by its efforts. It is otherwise with 
' the material men, as well as \vith lenders up- 
on bottomry. It is the labor of one, and the 
goods or the money of the other, which per- 
mits the vessel to undertake its voyage. 
There is then in their favor a reason for 
preference, which is not wholly arbitrary, 
and the Code has done well in recognizing 
it" The nature of this lien is discussed at 
length, and is applied as well to time policies 
as to policies for a single voyage. 

In a recent admirable dictionary of the 
maritime law of France, by Aldrick Cau- 
mont (Paris, 1867), under the head of "Ma- 
rine Insm*ance" (section 141), the author ob- 
serves; "A lien is attaclied to the premium 
for the last voyage, if it be that made dur- 
ing the life of the policy upon the hull. This 
lien for the last voyage, resulting from ai'- 
tides 191 and 192, exists whenever there is 
a policy executed. The insured, who, as- 
serthig his right to suit, has attached the 
proceeds of the ship for the amount of his 
premium, is not permitted to claim a lien 
for the increase of premium for the time 
during which navigation is closed. Any 
number of voyages made dm*ing the time 
fixed for the duration of the insm-ance are 
considered as one and the same voyage. The 
broker has a lien upon the sum assured for 
the premium which he has paid. The liens 
for premiums of insm*ance upon property 
rank only after that accorded to contracts 
of bottomry. They constitute an expense 
made for the preservation of. the res. In 
case where an insm-ance upon the hull has 
been made for a limited time, the under- 
writers have a lien upon the ship, not only 
for the premiums of the last voyage, but 
also for the entire premium due under the 
policy." In support of these various con- 
structions of article 191, the author cites 
-opinions of the court of cassation, of the 
imperial courts of Bordeaux, and Rouen, and 
Aix, and of the tribunal of commerce of 
Marseilles. 
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From these authorities I gather the fol- 
lowing summary of French law upon the 
subject: 1st That the Marine Ordinance of 
Louis XIV, did not expressly recognize the 
lien of the underwriter, but in this regard 
it was held not to be exclusive, and the pre- 
mium was generally (perhaps not univer- 
sally) held by the courts as a privileged debt. 
2d. That the privilege of the underwriter for 
payment of the premium due upon the 
policy for the last voyage is expressly jecog- 
nized'by article 191 of the Code of Com- 
merce, and that such privilege is also e^x- 
tended to time policies. 3d. That this privi- 
lege is not waived by taking premium notes, 
unless it is thereby intended to be dischar- 
ged. Now, if the supreme court have adopted 
the continental law in respect to jurisdic- 
tion over contracts of insurance, must it not 
be presumed logically to have adopted it as 
an entirety, and not by piecemeal? It cer- 
tainly seems so to me, and it goes very far to 
justify the language used by the circuit 
judge in the case of The "Williams [supra]. 

It is claimed, however, that these contracts 
are made exclusively upon the credit of the 
owner. If this were so, it might be pre- 
sumed in a particular case that the lien was 
thereby waived, but with the exception of 
supplies, repairs, and materials fm-nisbed in 
the home port, the mere fact that the con- 
tract is made by the owner does not import 
a waivei* of lien. There is no doubt of the 
existence of such lien in favor of seamen, 
although hh-ed by the owner in person; nor in 
favor of shippers, where the contract of 
affreightment is made with the owner. Nor 
is it I believe, any objection to the lien of 
a lender upon bottomry, that the bond was 
made with the owner. In the natm-e of the 
contract itself, I see no reason forbidding 
such lien to the underwriter which does not 
apply with equal force to the salvor or ma- 
terial man. a'heir contracts differ mainly in 
the fact that the services of the underwriter 
are rendered only upon a contingency which 
may never happen. That the question has 
never before arisen is due, as before ob- 
served, solely to the fact that the contract 
of marine insm-ance was not generally rec- 
ognized as maritime until the opinion was 
pronounced in Insm-ance Go. v. Dunham 
[supra]. 

Under the ruling in this case, I feel con- 
strained- to hold that the contract of insur- 
ance being maritime in its character, the 
undei-writer is entitled to a lien upon the 
ship for the payment of his premium; al- 
though, for the reason given by Dufour, I 
think it should rank in the lowest class of 
strictly maritime liens. 

I think, bowever, the libel is defective In 
this case, in failing to aver the names of the 
parties insured, and the character and ex- 
tent of their interests in the vessel. I think 
it should also appear that the policy was 
a mai-ine policy, or at least that it covered 
the vessel during the season of navigation. 
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I regard it as very doubtful whether an or- 
dinary fire policy covering a vessel while 
lying- at the wharf during the winter would 
he the subject of admiralty , jurisdiction. 
The above quotation from Gaumont, citing 
a judgment of tlie tribunal of commerce at 
Marseilles, apparently supports this opinion. 
The schedule ajmexed to the libel seems to 
indicate that the policies were issued cov- 
ering separate moieties of the vessel. This, 
however, should be made disttnetly to ap- 
pear. 

I think I see considerable difficulty in en- 
forcing the lien of an underwriter upon an 
undivided interest of a part owner, especial- 
ly if the proceeding were an original one, 
against the vessel itself, and not against its 
proceeds of sale. The same difficulty, how- 
ever, frequently occurs in connection with 
the mortgages upon undivided interests, and 
I should not regard it as insuperable, and 
if it should appear that each moiety of his 
vessel was covered by a lien of the same 
amount, the question could be easily solved, 
as the effect would be practically the same 
as if the entire vessel was covered by a 

- single policy. The difficulty with the libel 
in this case is, that it has been attempted to 
employ the ordinary blank libels for supplies 

' in actions for premiums, for which they are 
illy adapted. Upon this ground, the excep- 
tions to the libels must be sustained, with 
leave to amend. 

[NOTE. On the libeUant's appeal, this de- 
cree was affirmed by the circuit court, held by 
Swayne, Circuit Justice, who expressly indorsed 
the foregoing opinion. Case No. 3,974.] 



Case jKTo. 3,974. 

The DOLrHIX. 

LI Flip. 592; 9 Chi. Leg. News, 337; 6 Ins. 
Law J. 52S; 'Ji i'ittsb. Leg. J. 187.] * 

Circuit Court, E. D. Michigan. 1S76.' 

JlAltlSE IXSUKAXCE — LlES IX FaVOU OF UNDER- 

WKiTEU — What the Libel sntiULD Avek. 

[Appeal from the distiict com-t of the 
United States for the eastern district of 
. Michigan. 

[For opinion of the district court, see Case 
No. 3,973.] 

W. A. Moore, C. E. Warner, and F. H. 
Canlield, for a number of libellants. 
J. J. Atkinson, for insm-auce company. 

SWAYNE, Circuit Justice. I have listened 
with gi-eat attention to the arguments sub- 

rmitted by counsel upon both sides of this 
case, and I have since read with care the 
opinion of vay learned brother, the district 
judge. It is careful, able, learned, and well 

- considered. 

^ [Reported by William Searcy Plippin, Esq., 
nnd here reprinted by permission. 9 Chi. Leg. 
News, 337, and 24 Pittsb. Leg. J. 187, contain 
only partial reports.] 

= [.4i.ffirmiug The Dolphin, Case No. 3,973.] 



The profession and the courts are veiy 
much at sea as to many questions touching 
liens upon admu-alty. Different disti-ict and 
ch-cuit judges, and judges of the supreme 
com't on the ch-cuit are constantly deciding 
the same questions differently, all over the 
country where such questions arise. It has 
been expected confidently that congress 
would interpose, and by a law remedy all 
such doubts and difficulties. This has not 
yet been done, but it is hoped that it will 
be done at an early day. My first impulse 
was to take this case home with me and pre- 
pare an elaborate opinion, but reflection has 
brought me to a different conclusion. In 
such an opinion my brethren of the supreme 
coiu-t might not concur, and I have tliought 
it best, tliorefore, to keep my mind, as far as 
it might be consistent with the performance 
of my duties, uninfluenced by the considera- 
tion of such cases, except as they may come 
before the full court As regards this case, 
there ai*e two obstacles in the way to a 
different conclusion than has been roachea 
already. I should have decided the case ii. 
the same way, and as at present advised, I 
am willing to indorse and stand by Judge 
Brown's opinion. I am not prepared to say 
that he has committed any error; I think he 
has not 

The decree of the district com't is affirmed. 

NOTE. The meaning of this would seem to 
be that while the impressions of the judse were 
with the writer of the opinion in The Dolphin 
[Case No. 3,973], he reserved to himself the 
right to change, alter, or modify his own after 
argument of a case in the supreme court and 
consultation with his brother judges. 

No one has a higher respect for the great 
learning and acute intellect of the district judge 
for the eastern district of Michigan, than the 
writer. Whatever has been said or written by 
this magistrate is justly entitled to tlie most 
respectful and thoughtful consideration. Bur 
the law is the science of reason and justice, and 
the humblest member of the profession has, as 
to any question, the right to enter a plea for 
the right, if he shall do so in a becoming man- 
ner. 

The supreme court in Tandewater v. Mills, 
19 How. [GO U. S.] 89, set their faces against 
the oft-recurring attempts to enlarge the limits 
of admiralty liens. They say, by Grier, J.: 
"The maritime privilege" or lien is adopted from 
the civil law, and imports a tacit hypothecation 
of the subject of it. It is a jus in re without 
actual possession or any right of possession. It 
accompanies the property into the hands of a 
bona fide purchaser. It can be executed and 
divested only by a proceeding in rem. This sort 
of proceeding against personal property is un- 
known to the common law, and is peculiar to 
the process of courts of admiralty. The for- 
eign and other attachments of property in the 
state courts, though by analogy loosely termed 
proceedings in rem, are undoubtedly not within 
the category. But this privilege or lien, though 
adhering to the vessel is a secret one; it may 
operate to the prejudice of general creditors 
and purchasers without notice; it is therefore 
stricti juris, and cannot be extended by con- 
struction, analogy or inference. "Analogy," 
says Pardassus (3 Droit Civ. 597), "cannot af- 
ford a decisive argument, because privileges are 
of strict right. They are an exception to the 
rule by which all creditors have equal rights 
in the property of the debtor, and an exception 
should be declared and described in express 
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words. "We cannot arrive at it by reasoning 
from one case to another." "These cases will 
be found stated, and fully vindicated in the 
case of The Younjj Mechanic [Case No. 18,180]; 
The Kearsarge [Id- 7,633]; and Harmer v. 
Bell, 22 Bng. Law & Eq. 62." 

"Now," continues Judge Grier, at another 
place in the same opinion, "it is a doctrine not to 
be found in any treatise on maritime law, that 
every contract by the owner or master of a 
vessel, * * * hypothecates the vessel for 'its 
performance." Though stated in The Williams 
[Case No. 17.710] differently, viz., that all 
contracts including insurance, made by the 
master, bind the ship (Brown, Adm. 208), the 
learned district judge admits that this principle 
is in one particular incorrect. He says that the 
part referring to insurance is erroneous, be- 
cause contracting for that is not within the 
province of the master — it rests with tiae own- 
■ers. Here he is undoubtedly correct. And why 
has the master no such power? For the sim- 
ple reason that he cannot bind the ship except 
for such supplies as are absolutely necessary to 
■enable it to properly discharge its functions in 
commerce and navigation. He may, when be 
can raise money in no other way, hypothecate 
the ship on bottomry or borrow money by re- 
spondentia. He can charge the ship for all 
needful supplies and equipment, as seamen, 
wharfage, provisions, repairs, etc.; but they 
must ail fall within the line of strict necessa- 
ries, for which the boat needs credit 

The reader, in the foregoing extract taken 
from Vandewater v. Mills, wDl notice bow the 
court speak of deducing principles from analogy. 
They refer to that case again on page 91 of the 
opinion, paragraph 3. Now, in The Dolphin de- 
cision, an attempt is made to trace an analogy 
between the contract of affreightment and that 
of marine insurance. In the former the cargo 
is bound to the ship and the ship to the cargo. 
The contract is reciprocal. In the latter case, 
how are the insurers bound to the ship? The 
contract is made between the owners and the 
insurers, and not with the ship at all. In the 
admiralty it is well understood that the ship is 
one person and the owner or owners other 
and distinct persons. Moreover, the lien goes 

• along hand in hand with the service, supply or 
benefit conferred on the vessel (Vandewater v. 
Mills, 19 How. [60 TJ. S. {:9], and passim); 

' and if it be admitted for the sake of argument 
that marine insurance is a supply, (wiiich is 
not the case,) the benefit derived from supply 

' must be immediate in order to draw along the 
lien. If any benefit can be derived from this 
so-called supply by the. vessel, it cannot be im-' 
mediate but is in future; for the benefit, if at 
all, must be in the payment of the premium,, 
the contingency for which may, or may not hap- 
pen. 

If the vessel be a total loss, of what service 
would the premium, when collected bv the own- 
ers, be to the wholly lost or ruined ship? The 
owners might or might not purchase or build 
another, but if they did there could be no no- 
tion of a lien connected therewith, for the ad- 
ditional reason that owners have no liens; only 
tliird parties. If the boat were partiaUy in- 
jured, the owners might or might not repair, 
and to that th'e same argument might be added 
as in the case of total loss. Nor can it be a 
benefit or service of any kind to the vessel. 
There is another feature inseparably connected 
with liens on ships— that is, credit to the vessel. 
Here the crjidit is wholly to the owners, and if 
there be no credit to the vessel there is no lien. 
Even supplies furnished in a foreign port where 
the owner may happen to be at the time, or his 
agent, or where he has credits, or if the cap- 
tain be supplied with funds, create no lien. It^ 
is for the furnisher to see that the vessel needs 
the credit, and it is for this reason that in the 
liome port, where supplies are furnished or re- 
pairs made, there is no lien on the vessel be- 
cause it is supposed that the owner has credit. 
There is an exception where it appears that he 



is wholly insolvent,' or a special contract has 
been made to charge the vessel. The law does 
not presume 'the credit; acts or facts must 
prove it. 

The reasoning of the judge is almost wholly 
by analogy, and the grounds he bases his de- 
cision upon are: 1st— That, as the contract is 
maritime, therefore a lien follows; and 2d— It 
is a supply, and therefore is entitled to rank as 
a lien. As is well known there are contracts 
tlxat are maritime which do not carry a lien 
with them. If you go to that question — or the 
one of supply— where can a better illustration be 
found than in the master of a ship? His con- 
tract with the owner for the sailing of- the boat 
pertains to, and is to be performed upon, or in 
connection with, the sea or public watercourse, 
and strictly falls within commerce and naviga- 
tion; hence it is a maritime contract. Yet he- 
has no lien; no, not even for advances that 
he may make, or articles he may purchase as 
necessaries for the ship. This is the well set- 
tled law in England, and the weight of authori- 
ties is the • same way in this country. See 2 
Pars. Shipp. & Adm. p. 24. Why? Because he 
does not contract with the ship, but with the 
o^vners, and the articles he furnishes are sup- 
posed to be furnished upon the understanding 
either that he has money or credits of the own- 
ers, and that he does not in any case look to the 
ship, bnt solely to them; and, perhaps, also, an- 
other reason may operate to a certain extent^ 
he is the general agent of the owners, and or. 
board represents them. Go to the ^question of 
supply. Let it be answered, where' is there a 
supply or service so necessary to a ship as 
the master of the vessel? He is as necessary, 
as much so, as seamen who have liens— as neces- 
sary as provisions or repairs. He is the eye, the 
life, the soul of the rfiip. It is he who directs 
her course through the sunshine as well as the 
storm, and without him the vessel could not ful- 
fill its mission of moving upon the waters and 
plying in the marts of trade. And yet he has no 
lien. The judge seems to have overlooked the 
decision made by Mr. Justice Storv— that great 
master of admiralty law— in De Lovio v. Boit 
[Case No. 3,776], a case decided in 1835. It was 
then ruled that the contract of insurance taken 
on a vessel was a maritime contract. And 
the other decision made by the same judge, 
reported in Hale v. Washington Ins. Co, [Id. 
5,916], decided in 1842, in which he refers to 
the previous case and re-afiirms the decision, 
remarking at the same time that he had 
wished to have the supreme court pass upoa 
the question; that an opportunity was on one 
occasion about to be offered, and he believed, 
had not the ease been dismissed, that his brother 
judges, Marshall and Washington, would have 
expressed themselves in accordance with his 
views. Here then for sixty years previous ^o 
the lltli Wallace case the law was so ruled. Is 
it not to be supposed that it was well understood 
by the profession, and for that reason acqui- 
esced in rather than that the question was new 
and admitted of considerable doubt? Moreover, 
the proceeding in Insurance Co. v. Dunham 
[11 "Wall. (78 U. S.) 1] was in personam, not in 
rem. Does any one doubt that the master of a 
ship may proceed likewise in personam in: a 
court of admiralty- for wages and advances? 
The analogy would seem to hold good between 
his case and that of a marine policy— both being 
maritime contracts and neither having liens, 
and the contract in each case being ■Vvith the 
owners. ' Hammond v. Ess?s Fire & Marine Ins. 
Go. [Case No. 6,001]; Wiljard v. Dorr [Id. 17,- 
679]. r 

Let this be said: The iflecision in the John T. . 
Moore [Case No. 7,430], decided by one of the 
present associate justices of the supreme court 
(then circuit judge), seems to rest alone upon 
true grounds— the policy is taken out for the 
benefit and indemnity of the owner, and is of 
no service or benefit to the vessel. However in- 
genious the argument, the judge has failed to 
show that the continental law of Europe suj)- 
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ports his view. The ordinance of Louis XIY. 
does not recognize a lien in marine insurance, 
and however fine-spun the reasoning of those 
great men, Valin and Bmerigon, may be, the 
fact is patent from the opinion that the au- 
thority for the principle announced in it is de- 
rived from the Code of Commerce of France, a 
merely local law, which binds no other nation. 
That law is very different from ours. There 
marine insurance is ranked as a lien in the scale 
as No. 10, only one other lien being lower. 
There the master of a vessel takes No. 6 as his 
lien-rank, four degrees above the insurer, while 
(as heretofore shown) in our law he has no lien 
at all. Moreover, it is not stated in the opin- 
ion, as the writer understands the fact to be and 
as is the law in Louisiana, that the "privilege" 
in the French law is to be recorded, so that the 
liens are not as ours, secret, but known to all 
the world. And if not recorded, it is for the 
reason that the contract is acknowledged before, 
and authenticated by, a notary, and there is as 
much publicity in this as an acknowledgment or 
other act done in our courts of record; for it is 
a well known fact that, in all ports in countries 
where the civil law holds sway, during business 
hours the offices of the notaries are filled with 
brokers, ship owners, lawyers, merchants and 
others. The contract when it leaves the no- 
tary's hand in France is termed the acte, and in 
no sense can be considered secret These actes 
are official, and executed in a public manner. 

Taking this to be so, the French law is cer- 
tainly not so objectionable, because no one 
would be so readily prejudiced thereby. The 
great objection to liens under our system is— 
they are secret and prejudice general creditors. 
How unjust that the insurer, who has rendered 
the vessel no service, should step in ahead of the 
master, who has given his time, his money, and 
exposed his life in behalf of the ship; and of the 
builder, who has no lien (Roach v. Chapman, 
22 How. [G3 XJ. S.] 129), neither one of whom, as 
general creditors, in all probability will receive 
a dollar of the proceeds. Secret liens injure 
commerce, for reasons apparent to every one, 
and our policy has been to fetter navigation and 
trade as little as possible. No doubt this is the 
reason why the greatest commercial nation of 
ancient or modern times— England— has never 
accepted or declared the doctrine of lien in such 
case— that nation -which may be almost liter- 
ally said to have a ship in every port, bay, har- 
bor and navigable river in the world, for wher- 
ever men live, whether civilized or savage, off 
their coasts may be seen the flag of St. George 
floating in the breeze. 

How far, or whether to any extent, her policy 
has been adopted on the continent of Europe, 
the writer is not prepared to say. He has a 
copy of the Italian Codice Civile, with the royal 
imprint, A Torino (Turin), but finds no such 
title as "Assicurazione" (insurance) in it. He 
regrets not being able to lay his hand upon the 
Codigo de Comercio of Spain, and the works 
of her writers on this branch of the law. It ap- 
pears that marine insurance took its origin at 
Barcelona, and it is possible that this subject; 
has been thoroughly discussed. Nor has he been 
able to ascertain the law in the Baltic provinces 
and German empire, or of other portions of 
Europe. Is it necessary? The supreme court of 
the United States, in The Lottawana Case, 21; 
Wall. [88 U. S.] 577, have laid down the fol- 
lowing rule for our guidance. They say: j 
"Perhaps the maritime law is more uniformly' 
followed by the commercial nations than the' 
civil and common laws are by those who use 
them. But like those laws, however fixed, defi- 
nite, and beneficial the theoretical code of mari- 
time law may be, it can have only so far the 
effect of law in any country as it is permitted 
to have. But the actual maritime law can hard- 
ly be said to have a fixed and definite form as 
to all the subjects which may be embraced with- 
in its scope. Whilst it is true that the great 
mass of maritime law is the same in all com- 
mercial countries, yet in each country peculiari- 



ties exist either as to some of the rules, or in 
the mode of enforcing them. * * * No one 
doubts that «very nation may adopt its own 
maritime code. France may adopt one, England 
another, the United States a third; still the 
convenience of the commercial world, bound to- 
gether as it is by mutual relations of trade and 
intercourse, demands that in all essential things 
wherein those relations bring them in contact 
there should be a uniform law founded on nat- 
ural reason and justice. Hence, the adoption 
by all commercial nations (our own included) of 
the general maritime law as the basis and 
groundwork of all their maritime regulations. 
But no nation regards itself as precluded from 
making occasional modifications suited to its lo- 
cality and the genius of its own people and insti- 
tutions, especially in matters that are of mere- 
ly local and municipal consequence, and do not 
affect other nations. * * * Each state 
adopts the maritime law, not as a code having 
any independent or inherent force proprio vigore. 
but as its own law, with such modifications and 
qualifications as it sees fit. Thus adopted and 
thus qualified in each case, it becomes the 
maritime law of the particular nation that 
adopts it. And -without such voluntary adoption 
it would not be the law. And thus it happens 
that from the general practice of commercial 
nations in making the same general law the 
basis and groundwork of their respective mari- 
time systems, the great mass of maritime law 
which is thus received by these nations in com- 
mon comes to be the common maritime law of 
the world. * * * The question as to the 
true limits of maritime law and admiralty juris- 
diction is, undoubtedly, as Chief Justice Taney 
intimates, exclusively a judicial question, and na 
state law or act of congress can make it 
broader, or, it may be added, narrower than 
the judicial power may determine those limits to- 
be. But what the law is within those limits, 
assuming the general maritime law to be the 
basis of the system, depends on what has been 
received as law in the maritime usages of this 
country, and on such legislation as may have 
been competent to affect it. To ascertain, there- 
fore, what the maritime law of this country is, 
it is not enough to read the French, German, 
Italian, and other foreign works on the sub- 
ject, or the codes which they have framed, but 
we must have regard to our own legal history^ 
constitution, legislations, usages, and adjudica- 
tions as well. The decisions of this court illus- 
trative of these sources, and giving construction 
to the laws and constitution, are especially to be 
considered; and when these fail us, we must 
resort to the principles by which they have been 
governed. But we must always remember that 
the court cannot make the law; it can only de- 
clare it. If within its proper scope any change 
is desired in its rules other than those of pro- 
cedure, it must be made by the legislative de- 
partment." 

On maritime contracts, see De Lovio v. Boit 
[Case No. 3.776]; Hale v, Washington Ins. 
Co. [Id. 5,91G]; on analogy in maritime liens, 
Vandewater v. ilills, 19 How. [60 U. S.l 89, 
91; on secret liens, same authority, and Steele 
V. Franklin Ins. Co., 17 Pa. St. 290; Turner v. 
Stetts, 28 Ala. 420; Stilwell v. Staples, 19 N. 
Y. 401; and 2 Cush. 412. 



Case Wo. 3,975. 

The DOLPHIN. 

[Betts, Pr. Cas.] 

District Court, S. D. Florida. 1863. 

Prize— Blockade— Co^•TRA^^AND — Illegal Voy- 
age—Stop AT NeUTKAL POKT — EVIDEXCE. 

[1. The act of knowingly sailing for a block- 
aded port, with intent to enter therein, is an at- 
tempt to break the blockade, rendering the ves- 
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sel and the cargo liable to capture in any part 
of the voyage.] 
[Cited in The Stephen Hart, Case No. 13,- 
3G4.] 

[2. The offense of attempting to carry contra- 
band of war to the enemy is complete at the mo- 
ment when a vessel begins her voyage for that 
purpose, and she is from that time liable to cap- 
ture.] 

[3. The voyage of a vessel to a blockaded 
port, although broken by a stop at a neutral 
port, is one continuous illegal voyage.] 

[4. A vessel suited by size and construction 
for blockade-running was captured on her way 
from Liverpool to Nassau with arms (described 
in the freight list as ''hardware ') and cotton 
cards, as a part of her cargo. Her master, 
mate, and cook swore that the voyage was to 
end at Nassau, and the vessel to be turned over 
to the consignees, and that the crew were en- 
gaged for only three months. Letters from the 
owner to the consignees, found on board, indi- 
cated that she was to be used between Nassau 
and. Mexico, or Nassau and Canada or New 
Tork. Another letter was discovered, direct- 
ing consignees not to discharge any of her car- 
go at Nassau, but to put on more. The cargo 
was of a kind not marketable at Nassau. Held, 
that tiie evidence showed an intent to carry the 
cargo to a blockade port in the rebellious 
states, and that vessel and cargo were lawful 
prize.] 

[Prize proceedings by the United States 
against the steamer Dolphin and her 'cargo 
(William J. Grazebrook, claimant). Decree 
of condemnation.] 

MARVIN, District Judge. This steamer, 
of the net burthen of one hundred and twen- 
ty-nine tons, Eustace, master, was captured 
by the United States vessel Wachusett, near 
the island of Porto Rico, while ostensibly 
prosecuting a voyage from Liverpool to Nas- 
sau. A claim to the vessel and cargo has 
been exhibited by the master, on behalf of 
William J. Grazebrook, a merchant, resid- 
ing in Liverpool, who, it appears, shipped 
the whole cargo, and consigned it, by tbe 
bills of lading, to his own order, and, by 
the freight bUl accompanying it, to Messrs. 
Chambers & Raw, of Nassau. Surveyors, 
appointed by the court to examine the car- 
go, which consists of a general assortment, 
report that it corresponds, in the number of 
packages, their marks and contents, with 
the freight list found on board, except as 
to forty-six cases, which contain rifles, and 
twenty cases, which contain cavalry swords, 
all of which are classed in the freight list as 
"hardware." Each case of rifles contains 
twenty rifles, and each case of swords one 
hundred and twelve swords. Thirteen small 
boxes, containing cotton cards, were found 
on board, which are not on the freight 
list; also, one box of paint brushes. If we 
suppose the vessel and cargo to be owned 
as claimed, and that there was no intention 
on the part of the owner that the vessel 
should proceed with the cargo to a port of 
the enemy, then there would be no ground 
whatever to justify the capture or condem- 
nation of either of them. Subject to tlie 
right of belligerent cruisers to visit and 
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search merchant vessels, to ascertain their 
neutral or hostile characters, and the charac- 
ters of their cargoes, and the legality of their 
voyages, neutrals possess an undisputed right 
to trade and carry on commerce among 
themselves in any kinds of merchandise 
they please, whether of the nature of con- 
traband of war or not Indeed, there can 
be no such thing as articles contraband of 
war in a strictly neutral trade. But if, on 
the other hand, it was the intention of the 
owner that the vessel should simply touch at 
Nassau, and should proceed thence to Charles- 
ton, or some other port of the enemy, then the 
voyage was not a voyage prosecuted by a neu- 
tral from one neutral portto another, but was 
a voyage to a port of the enemy, begim and 
cari'ied on in violaiion of the belligerent 
rights of the United States to blockade the 
enemy's ports and prevent the introduction 
of munitions of war. The act of sailing for 
a blockaded port, with the knowledge of the 
existence of the blockade, and with an in- 
tent to ent6r, is itself an attempt to brealc 
it^ which subjects the vessel and cargo to 
capture in any part of the voyage. The 
Columbia, 1 C. Rob. Adm. 154; The Nep^ 
tunus, 2 C. Rob. Adm. 110. So, also, the of- 
fence of attempting to carry articles contra- 
band of war to the enemy is complete, and 
the vessel liable to capture, the moment she 
enters upon her voyage. The Imina, 3 C. 
Rob. Adm. 167. The offence consists in the 
act of sailing, coupled with the illegal in- 
tent. The cutting up of a continuous voy- 
age into several parts, by the intervention, 
or proposed intervention, of several interme- 
diate ports, may render it the more difficult 
for cruisers and prize courts to determine 
where the ultimate terminus is intended to 
be; but it cannot make a voyage which, in 
its nature, is one, to become two or more voy- 
ages, nor make any of the parts of one en- 
tire voyage to become legal, which would be 
illegal if not so divided. When the truth is 
discovei'ed, it is according to the truth, and 
not according to the fiction, that the ques- 
tion- is to be determined. The Maria, 5 C. 
Rob. Adm, 365; Tlie William, Id. 385; The 
Richmond. Id. 325; The Thomyris, Edw.* 
Adm. IT. 

It is argued, that it was lawful for tlxe ves- 
sel to go to Nassau, notwithstanding the ex- 
istence of an intention that she should pro- 
ceed thence to Charleston; for the reason 
that, until after she had entered on the last 
stage of her voyage, the whole matter rested 
in possibility merely,— in intention only, and 
not in act, — and that the intention to commit 
an offence in future is not tantamount in law 
to its actual commission in praesenti. But 
this argument begs the whole question. It 
was not lawful for the vessel to go to Nas- 
sau, with an intention of continuing the 
voyage thence to Charleston in a direct 
course, without going to Nassau at all. The 
fallacy consists in supposing, that there is 
something in the intention to stop at a neu- 
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tral port, whicL, in itself, is innocent enough, 
that will extinguish the illegality of an ad- 
ditional guilty intention to proceed on, be- 
yond such a port, to a blockaded port, and 
thus legitimatize the first stage of the voy- 
age. But the voyage is one, from the port 
of lading to the port of delivery, and, if 
unlawful in any part, is unlawful through- 
out 

It is also argued, that a locus penitentione 
existed until the vessel had departed from 
Nassau, on her voyage to a blockaded port; 
and that the voyage might he ended there, 
or changed to a lawful port But this argu- 
ment will apply with equal force to a voyage 
in wiiich no intermediate port is intended to 
be interposed. The owner or master may, 
in any case, in port or in the middle of the 
ocean, abandon the illegal pm"pose, and 
change the voyage. If this be done volun- 
tarily, before capture, the original offence is 
extinguished, and the vessel will be restored; 
but, if the illegal purpose exists at the time 
of capture, the vessel is taken in delicto, 
whether the voyage is prosecuted in a direct 
course or circuitously. If the illegal pur- 
pose is shown to exist at the ineex>tion of the 
voyage, it Avill be presumed to exist up to 
the time of capture, unless it is satisfactorily 
shown that the purpose had been aban- 
doned and the voyage changed. The Imina, 
3 C. Rob. Adm. 1G7. 

Let us see now what the testimony is in 
relation to the fact of the existence of an 
intention, at the time of capture, that the , 
vessel should proceed to a blockaded port 
The master, in his affidavit made in support 
of the claim, swears, "that said voyage, of 
his own positive knowledge, would have ter- 
minated at Nassau, N. P., had said voyage 
not been ai'rested by the captiu-e aforesaid; 
that this deponent's instructions were posi- 
tive and unconditional, requiring him to pro- 
ceed to Nassau, and deliver said steamer to 
Chambers & Raw; that, when he had so 
delivered said steamer, this deponent's con- 
nection with said steamer ceased; that he 
had no further command or control over the 
same; and he further says, that, of his own 
knowledge, said voyage was to end at Nas- 
sau." Prize courts often have occasion to 
echo the remark made by Sir William Scott, 
in delivering his opinion in the case of The 
Odin, 1 C. Rob. Adm. 2.12: "It is a wild 
conceit that any com-t of justice is bound 
by mere swearing; it is the swearing cred- 
ibly that is to conclude its judgment." The 
master does not tell us how he acquired 
such positive knowledge of the intentions of 
the owner, nor show us any written instruc- 
tions to end the voyage at Nassau, or to 
deliver the vessel to Chambers «& Raw, nor 
tell us what disposition or use was to be 
made of the vessel or cargo after ai'riving 
at that port Vincent Lazzalo, the mate, 
swears that the voyage would have ended 
at Nassau, had the vessel not been captm'ed. 
Banning, the purser, swears that the vessel 



would have been subject, at Nassau, to the 
orders of Chambers & Raw, the consignees. 
Leefe, the cook, thinks the vessel would have 
retm'ned from Nassau to Liverpool. The 
other witnesses generally concur in saying, 
that they do not know what port the vessel 
would have gone to, after leaving Nassau. 
The captain says that "the crew wtre 
shipped in Liverpool for a voyage to Nas- 
sau, to be thence sent home to England, for 
a period not exceeding three months." The 
mate says that the captain hired him at 
Liverpool, for a voyage from Liverpool to 
Nassau, for twelve pounds per month and his 
passage home, the wages to go on tmtil ho ar- 
rived back in Liverpool. The shipping agree- 
ment states that tlie voyage was to be "from 
Liverpool to Nassau, calling at any ports 
and places in the Atlantic ocean and "West 
Indies, and back to a linal port of discharge 
in the United Kingdom, the term not to 
exceed three months." Now, it is hardly 
credible tliat this vessel was to end her 
voyage at Nassau. For what was she going, 
and how was she to be employed there? It 
is not suggested that she was going tliero 
fcr sale. Was she to be employed in making 
short voyages, suited to her capacity, to and 
from blockaded ports, which so many or a'l 
of the other steamers of about her size, 
which have lately come out from England 
to Nassau, have been employed in malviug, 
imtil captured? Except such voyages, it 
would be difficult to think of any trade she 
could engage in at Nassau, or at any other 
port in the West Indies, by which she could 
defray the expenses of running. What was 
to be done with the cargo. It was to be 
delivered to Chambers & Raw. But what 
were they to do with it? Nassau fm'nishes 
no market for any such cargo as this. It is 
a small town. The adjacent islands possess 
but a small population, dependent on it for 
supplies. Probably not three merchant 
steamers ever arrived at that port from any 
part of the world until after the present 
blockade was established, except the regular 
government mail steamers. Was her cargo 
to be sold in Nassau, including the 920 rifles 
and the 2,240 swords? These are questions 
which it is not mu'easonable that a prize 
com-t should ask, and expect some reasonable 
solution of, in a case like this. 

But, fortunately, the com-t is relieved of 
the labor of considering any fm-ther the tes- 
timony furnished by the shipping agi-eemont 
and by the depositions of the master and 
crew; or of weighing any more accurately 
the presumptions and probabilities which 
arise in the case, as to the ulterior destina- 
tion of the ship and cargo. There is other 
testimony in the case, furnished by Mr. 
Grazebrook himself, which seems to the 
court to be conclusive. Three letters of his 
were found on board, and are in evidence 
before the court. One of them is as follows: 
—"Per Dolphin, Liverpool, -Feb. 6, 1S63.— 
Messrs. Chambers & Raw, Nassau: Dear 
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Sirs,— This will be handed you by Captain 
Eustace, I Iiope the cargo will have arrived 
in good condition, and will be found suitable 
for the requirements of the place. I have sent 
more ci'ockery than we intended, and it has 
tilled up the ship. I think they have sent too 
many chambers for the assortment How- 
ever, the goods are very much according to 
yom* specifications sent me from time to time. 
I am a little afraid your market may be over- 
done from New-York and the states. If the 
French charter for the army stores, rum, 
&c., has fallen through, I fancy a fine trade 
is to be done between Nassau and Boston 
and New-York, or it may be the Oanadas, 
if this war continues, and coal must be gi'cat- 
ly wanted for the blockade runners. You 
might arrange for a retm'n cargo of coal 
from Prince Edward's Island. I have no 
doubt you will find plenty of good employ- 
ment for my steamer. If the Federals, or 
any one, will pay a right down handsome 
sum for her, I might sell her; but I will have 
none of your Federal or Confederate paper 
in exchange for my tight little ship. It must 
bo hard cash, Yom-s truly, W. J. Graze- 
brook." 

One of the letters, bearing the same dale 
as the above, was addressed to the master; 
and, after instructing him upon the subject 
of procui'ing coals at iladeria and St. Thom- 
as, for his voyage out to Nassau, the wi'iter 
says: "I expect the French army at Vera 
Cruz will want rum and many articles which 
you may obtain, after discharging at Nas- 
sau. I am sm'e good trade is to be done in 
those latitudes, after we have got rid of your 
present cargo. Coals, also, are sm'e to be 
AVanted at Nassau, and the coals at Prince 
Edward's Island ai'e good and cheap— cost fif- 
teen shillings per ton. Messrs. Chambers & 
Raw will probably have the charter ar- 
ranged for the French government tliey 
wrote about; if not, you must find, in con- 
cert with them, some profitable employment 
Perhaps trading between Boston or New- 
York, with goods for the Nassau market, 
would pay well." 

' Now, these two letters do not say a word 
about ending the voyage at Nassau, or pay- 
ing off the a*ew, or retin-ning them to Eng- 
land. They were evidently given to the mas- 
ter, not as instructions to him, or to iMessi's. 
Chambers & Raw, but in order to be shown 
to cruisers, in case the vessel should be visit- 
ed by any of them. They were a blind, a 
pretence, intended to deceive, and to convey 
the idea that the vessel was to be employed 
In some lawful trade. But the intention of 
the writer was not cleverly executed. Very 
few, if any, of om- cruisers, would be apt 
to believe that a steamer no larger than this 
was to be employed in carrying coals from 



Prince Edward's Island to Nassau,— a voy- 
age on ^yhich she could hardly carry coals 
enough for her own consumption, — or in car- 
rying rum to the French army, or in trading 
between Boston or New-York and Nassau. 

But there was a third letter, which waS 
not intended to be shown to the cruisers, 
dated fom- days later, and addressed ta 
Messrs. Chambers & Raw. Its contents were 
probably unknown to the master, for, had he; 
known the contents, it is quite likely it would 
not have fallen into the hands of the captors. 
It reads as follows: "Per Steamer Dolphin, 
Liverpool, Feb. 10, 1S63. Messrs. Chambers 
i& Raw, Nassau, Dear Sirs: I addressed you 
the 6th of February, for a certain X'eason. I 
^ now beg to cancel those insti'uctions entirely, 
and, of com-se, my vessel is not to be sold to 
any one. I shall be sending you a po^ver of 
attorney, for certain purposes, by next mail 
this week. I hope you will be able to get 
some more goods on, instead of taking any 
: off, and at good rates. I am, dear sirs, yours- 
truly, W. J. Grazebrook. P. S.— I send vari- 
, ous letters to forward." So, it appears, that. 
Mr. Grazebrook did not intend that his ves-; 
sel should be sold at Nassau, nor that she 
should end her voyage there. She was to go 
from Nassau somewhere. More goods were 
to be put on, instead of taking any off. The 
studied effort to conceal the ulterior desti- 
nation; the swords and rifles found on boai'd, 
and denominated, in the freight list "hard- 
ware;" the almost certain impossibility of 
employing a steamei' of this class and size in 
• any trade in this part of the world, by which 
. she could earn even her expenses, other than 
' in the trade ' and business of violating the 
blockade; all point, with unerring certainty, 
; to Charleston or Wilmington, as the ulterior 
' destination of the vessel and cargo. Con- 
demnation of ship and cargo fpUows, of 
course. 

The view that I have taken of the case 
renders it quite unnecessary to call for fur- 
ther proof of neutral ownership, or to inquire 
whether this cargo, or a large part of it, 
may not be owned by enemies. The fact 
that there are twenty-three different sets of 
bills of lading among the papers of the ves- 
sel, and as many different shipping marlcs 
upon the packages and iu the freight list, 
raises a supicion, to say the least that Mr. 
Grazebrook is not the sole owner. No in- 
voices of the cargo were found on board, nor 
the various letters referred to in the post- 
script to Mr. Grazebrook's -letter. The claim- 
ant may be allowed any reasonable length of 
time to consult counsel, and determine 
whether he will appeal or not 
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Case No, 3,976. 

DOLTON V. NELSON et al. 

[3 Dill. 469.]^ 

Circuit Court, D. Iowa. 1873. 

Administiiatok's Sale— Notice — Jurisdiction — 
Okigixal, axd Auxiliary Administration. 

1. The proTision in the statutes of Iowa that 
"administration shall not be origiually granted 
after the lapse of five years from the death of 
the decedent," etc., does not apply to an admin- 
istration which is merely auxiliary to one origi- 
nally granted in another state, and hence such 
administration may legally be granted and an 
administrator appointed after the lapse of five 
years. 

[Cited in Miller v. Sullivan, Case No. 9,592.J 

2. Under the circumstances, a sale of real 
property by an administrator was held valid up- 
on notice of the petition to sell, served upon 
the widow and heir of the intestate, although 
they had before that time, but after the appoint- 
ment of the administrator for the purpose of 
having the land subjected to the payment of 
debts, conveyed the lands to a third person, 
who was not notified of the petition of the ad- 
ministrator to sell. 

3. Whether notice to the heir or his grantee of 
an administrator's petition to sell real estate 
of the intestate is in any case jurisdictional and 
essential to the validity of an administrator's 
sale in Iowa, quaere. See Good v. Norley, 28 
Iowa, 18S, and cases cited. 

[This is a bill in equity by Samuel Dolton 
against Xj. .B, Nelson and Thomas A. Gra- 
ham.] On final bearing on bill, answer, 
cross-bill, and proofs. Tne bill was brouglit 
to quiet title. No question arose concerning 
the frame of the bill or the equity jurisdic- 
tion. 

Brown & Campbell, for plaintiff. 
James T. I^ane, for defendant 

MILLER, Circuit Justice. Two questions 
are presented by this record, neither of which 
is free from difficulty, and both dependent 
tip on the construction of Iowa statutes on 
Doints which have not been decided by the su- 
preme court of the state. 

I. Both the parties claim under Pender- 
grast who died the owner of the land, and 
intestate, domiciled at the time in the state 
of New^ Yoi'k. Plaintiff claims by convey- 
ances from his heirs, and defendant, Nelson, 
by purchase at an administrator's sale. If 
this latter was valid, then defendant must 
succeed, but it is charged that the grant of 
administration was void under section 2357 
of the Iowa Revision of 1860, and that if this 
Doint be not sound the sale was void for want 
of notice of the application to sell. That sec- 
tion, which was also a part of the Code of 
1851, enacts that "administration shall not 
be originally granted after the lapse of five 
years from the death of decedent, or from 
the time his death was known, in case he 
died out of the state." Pendergrast, the in- 
testate, died in the state of New York, on the 
9th day of March, 1863. Administration was 
duly taken out in that state shortly after and 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



I on the 18th day of May, 1868, a petition was 
filed in Tama dounty, Iowa, for the appoint- 
ment of an administrator here, and Graham 
was appointed on the 28th of that month. It 
will thus be seen that more than five years 
had elapsed from the death of deceaent in 
New York before any movement was made 
to appoint an administrator in Iowa, But it 
is claimed that the administration in the 
state of New York was the original one and 
that the Iowa administration was auxiliary 
to it and is not original within the meaning 
of the statute. This view receives support 
from other parts of the same chapter, on the 
estate of decedents, in which it is provided 
that where an administrator has been ap- 
pointed in another state, where the decedent 
resided, such administrator may be appoint- 
ed on his own application in Iowa, but in or- 
der that this may be done section 2342 re- 
quires that "the original letters testamentary 
or of administration, or an attested copy 
thereof," must be filed in the ofllce of the 
probate court here. We have here in the 
same statute, only a few sections apart, the 
only other use of the word "original," as ap- 
plied to letters of administration. 

The case before us comes very nearly with- 
in the precise terms of the section last cited, 
for though Graham, the administrator in Io- 
wa, was not the person who was administra- 
tor in New York, he was appointed at the re- 
quest and on the petition, in writing, of the 
New York administrator, setting out that 
there were assets in Iowa, necessary to pay 
the debts of the decedent, those in New York 
being exhausted. I am therefore of opinion 
that the appointment of Graham was not an 
original administration, and that it was a 
valid appointment 

II. The question of notice raised by plain- 
tiff is based upon the fact that on the 5th day 
of March, 1869, the heh's of Pendergrast sold 
and conveyed the land to Maunsell P. Miller, 
who afterwards sold and conveyed to plain- 
tiff, and that the petition to the county court 
for tlie sale of the land was filed on the 12th 
of March, some days after that sale. And 
the only notice of the application to sell was 
served on the widow and daughter, the heirs 
aforesaid of the said Pendergrast, a few 
weeks later; the said Miller, who then had 
the legal title, nM being served at any time. 

A question somewhat similar to this came 
before the supreme court of Iowa, in Good v. 
Norley, 28 Iowa, 188, in which the judges of 
that court were equally divided. The ques- 
tion there was, whether a sale was void 
where no notice had been served on the in- 
fant heir, but for whom a guardian ad litem 
had been appointed and appeared, and the 
question arose betw^een the purchaser, at the 
administrator's sale, and this minor heir. I 
think that whatever may be the rule in such 
cases, that when a party in good faith and 
for value without notice of any debt or pi'o- 
ceeding to subject the land to its payment, 
buys of the heirs, an adminisirator's sale 
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•without any notice of tlie proceeflings to such 
4L party, presents a stronger case for denying 
its validity than in case of the heir. The lat- 
ter takes ex gratia, pays nothing, parts with 
nothing and by the law of the land inherits 
subject to the payment of debts. The other 
parts with his money for a title which is cer- 
tainly in the heir, and which seems to be 
-clear and valid if he has no notice, actual or 
•constructive- I should feel strongly inclined 
in such a case to protect the purchaser, as 
the holder of the better title. But that is not 
this case. Mrs. Pendergrast was one of the 
administrators in New Xork, and joined in 
tlie application to have Graham appointed 
.^uxiliaiy administrator in Iowa. In the pe- 
tition for his appointment, filed on the ISth 
day of March, 1S6S, it is alleged that all the 
-assets in New York had been exhausted, that 
the decedent died owning lands in Tama and 
•otlier counties in Iowa and prayed for the ap- 
Tpointment of an administrator, and that 
those lands might be subjected to the pay- 
ment of debts yet unsatisfied. This was a 
public record, part of the proceeding, by 
which the land was finally subjected to sale, 
■tind I think Miller was bound to take notice 
•of it when he took his deed, knowing as he 
•did that his vendors held as heirs to Pender- 
grast and that the law made the title in their 
hands liable by a proper proceeding to the 
■debts of the decedent. It was not requiring 
too much of him to ascertain if there was 
^ny administration in the county where the 
lands lay, and if so, were there any debts 
unpaid, or any steps taken to subject the 
lands to such debts. If he had made this in- 
•quiry at the proper place he would have seen 
that there were debts .unpaid and that for 
the very pui*pose of subjecting these lands to 
their payment an administrator had been ap- 
pointed nine months before. When we re- 
flect that the deed to aiiller was dated on 
the Sth of March, 1869, that the petition for 
the sale of the lands was filed four days 
thereafter, that Mrs. Pendergrast must have 
known of the intended application to sell, we 
must believe that the purpose was to defeat 
tlie sale or render it invalid, and this, coup- 
led with Miller's carelessness about the rec- 
ord in Iowa, goes far to prove that he knew 
■of this purpose and was willing to aid in it. 
Under these circumstances I do not think he 
was entitled to be served with notice of the 
petition to sell, and that the notice having 
"been served on the party who might well be 
presumed to have the title, the sale is valid 
against Miller, who was not a purchaser 
without notice in the proper sense of that 
•term. 

The plaintiff's bill must be dismissed with 
■costs, and defendant's title quieted and con- 
tomed on his cross-bill. Decree accordingly. 

, NOTE. An appeal was prayed and allowed. 

[There appears to be no report on appeal.] As 

to validity of administrator's sales: Cornett v. 

Williams (Sup. Ct. U. S. Oct. term, 1873) 20 

Wall. [87 U, S.] 226. 
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Case No. 8,977. 

DOMINY et al. v. ANCHORS, SAILS, ETC., 
OF THE D'ALBERTI. 

[1 Ben. 77.] ^ 

District Court, E. D. New York. Oct., 1866. 

SaIjVage Agreement— Tesdeu— Weight of Evi- 
UENOE— Costs. 

1. Where several wreckers were engaged by- 
parties who had bought a wreck, to assist in sav- 
ing the materials, and libelled the property saved 
to recover salvage compensation, the claimants 
insisting that the work was done under an 
agreement for a stipulated price, made with 
Dominy, one of the libellants, whose special au- 
thorization to make the agreement was dis- 
puted, held, that in a conflict of positive state- 
ments, the surrounding circumstances become 
of great importance, and that under the cir- 
cumstances the agreement for a stipulated price 
must be held to have been made. 

2. Even if there was no formal authorization 
of Dominy to make such an agreement for all 
the libellants, the evidence showed that he was 
the head and spokesman of the libellants, and 
they must have been cognizant that some agree- 
ment had been made by him, and must be 
deemed to have acquiesced in it. 

3. No tender of the amount remaining due of 
the stipulated price, nor any payment into court 
with a plea of tender having been made, the 
libellants are entitled to a decree for that 
amount with, their costs. 

The libellants [Nathaniel Dominy and oth- 
ers] in this case were wreckers near Sag 
Harbor. The brig D'Alberti, having been 
driven ashore, was bought as a wreck by the 
claimants in this case, and the libellants did 
work in saving the rigging and other material 
of the wreck. They thereupon filed this libel 
against the articles saved, claiming to re- 
cover salvage. The claimants, "on the other 
hand, insisted that the work wns to be done 
for $75, under an agreement made by the 
libellants, through the libellant Dominy. 

Mr. Gardiner and Mr. Scudder, for libel- 
hmts. 

Mr. Gleason and Mr. Benedict, for claim- 
ants. 

BENEDICT, District Judge. This action ia 
brought by several wreckers to recover sal- 
vage compensation for services performed 
by them at Montauk, in stripping and land- 
ing from the brig D'Alberti, certain anchors, 
chains, spars, sails and rigging, .of the value 
oi! some fourteen hundred dollars. Upon the 
hearing, it was conceded on both sides, that 
no question as to the saving of the anchors 
and chains arises in this cause, the libel- 

^ [Reported by Robert D. Benedict, Esq., and, 
here reprinted by permission.] 
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lants claiming them as owners by purcliase, 
and that title being in process of adjudica- 
tion before a court of this state. 

The only question before me, then, is as 
to the compensation for labor performed in 
saving the residue of the property. For this 
labor the libellants claim to be paid as sal- 
vors acting without any agreement as to price, 
while the claimants insist that the price 
was fixed by agreement before the work was 
xuidertaken. 

I have examined with care, the very con- 
tradictory evidence introduced by the re- 
spective parties, and while endeavoring to 
i?ive due weight to the arguments advanced 
on the part of the libellants, am constrained 
to hold that the weight of the testimony is 
in favor of the claimants. In such a con- 
flict of positive statements in regard to mat- 
ters of fact whore there should be no dispute, 
the sm-ronuding circumstances become of 
great importance. The circumstances, at- 
tending this transaction, about which there is 
little or no dispute, seem to me to go far to 
sustain the theory of the defence. It can 
hardly be deemed probable that the claim- 
ants, having just bought this wreck in the 
manner described in the testimony, for the 
sole purpose of realizing a profit from the 
sale of the articles which could be saved 
from it, would, at the same time, request or 
allow a company of wreckers to perform the 
labor without some agreement as to the ex- 
pense. Such an agreement is testified to by 
•several witnesses, who swear witii great dis- 
tinctness to the details of the occm-renee, and 
although positively denied by Dominy, must, 
upon the evidence, be held to have beci 
made. 

But it is insisted that if an agreement was 
made by Dominy, it cannot be binding upon 
the other libellants, in view of the positive 
evidence of Dominy and others of the libel- 
lants, that no autlioritj^ to make such an 
agreement was ever conferred upon Dominy. 
Now, while it may well be that no formal or 
definite autliorization of Dominy to make this 
contract in behalf of himself and his asso- 
ciates was ever given, still it is quite mani- 
fest that the actual relation of the libellants, 
as understood and acted on by them through- 
out the Avhole transaction, was that of a com- 
pany of pei-sons associated together for a 
common temporary pm-pose, with Dominy as 
their head and spokesman. Thus Dominy, 
acting for all, received money earned by the 
company in labor performed about the brig 
for the insurance company. He also re- 
ceived the money earned by the company in 
labor performed for RockweU about the car- 
go. He not only received for all the money 
paid for labor performed by them on the 
brig, on the day of and before the sale to the 
claimants, but, acting for aU, ai-ranged to 
take the credit of these very claimants for 
it, and subsequently received it from them in- 
stead of from the master. When, during the 
performance of the work in question, money 
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was needed to pay a niau taken in to help 
them, Dominy was requested to apply, and 
did apply, to the claimants for §20, and re- 
ceived it on account of thework. Moreover, th& 
job was undertaken by the libeUants without 
any communication between the claimants 
and any of them, except Dominy, either as 
to rate of wages, number of men, or extent 
of the labor to be required, while at the same 
time it is not pretended that it was to be 
performed at day's wages. These and other 
circumstances in the case have convinced me, 
that the members of the company must have 
been cognizant of some agreement having 
been made by Dominy, which they are to be 
deemed to have acquiesced in, and under 
which they performed the services in ques- 
tion. Without, therefore, considering the 
evidence offered to show that $75 would be 
full compensation for the labor performed, I 
must hold that the compensation was fixed 
at that sum by agreement. 

It does not appear -that aU of this price 
has been paid; the evidence shows payments 
amounting to $53.80, but fails to show more. 

The libellants are therefore entitled to a 
decree for the balance, $21.20, against the 
property, excluding the anchor, and as there 
was no legal tender or payment into court 
with plea of tender, the libellants are en- 
titled to their costs. 



Case No. 3,978. 

DOXAHAY v. HOWLAND et al. 

[44 Hunt, Mer. Mag. G23.] 

District Court, D. Massachusetts. Jan. 31. 

18G1. 

Seamen— Whaling Voyage— Coopek's Lat— Dis- 
iJATixG— Evidence. 

[Libel in admiralty by .lolm Donahay 
against Weston Howland and others.] 

F. M. Stetson, for libellant 
H. C. Pitman, for respondents. 

SPRAGUE, District Judge. This was st 
libel by the cooper of the whale ship Manuel 
Ortis, of New Bedford, for his lay, which, 
by the shipping articles, was fixed at 1-55. 
The defence alleged incompetency in the libel- 
lant and disrating after a trial and examina« 
tion by the master. It appeared that after 
about thi-ee months of her voyage the vessel 
arrived at New-Zealand, where the master 

disrated the libellant, and shipped one 

l-'ox. a cooper, at a 1-40 lay. Fox remained 
on board about a year. 

Held, this is an issue of fact upon evidence 
very conflicting. My result may sm-prise 
both parties. I am not satisfied that the 
master gave Donahay a fair trial, witlun tiie 
meaning of the articles, but this is not very 
important, as the articles provide that ia 
case of a disrating the man shall receive the 
lay his services merit, so tha,t I must inquire 
as to the actual competency of the libellant 
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I think the conflicting evidence may "be rec- 
onciled by supposing the respondents' wit- 
nesses to refer to the cooper's acts during the 
early part of the voyage, and the libsilant's 
to the latter part. In the latter part came 
the coopering of the oil more particularly, 
while at the beginning of the voyage the 
cooper occupies himself more with the line- 
tugs, boat-buckets, and what is called "small 
work." He made some defective small work 
certainly, but it is not so dear that he could 
not attend to the substantial and heavy work 
of the ship. At the shipment he told f ranldy 
the ship agent that lie did not know how to 
do "small work." It favors also the position 
of the libellant, that he was a New-Bedford 
man, and his qualifications were entirely open 
to inquiry and information before the contract 
of shipment was made. I am satisfied that 
the libellant acted honestly and with no in- 
tent to mislead. On the other hand, I think 
the master acted honestly, though not on suf- 
ficient inquiry and trial, for the evidence in- 
dicates no inducement or provocation to dis- 
rate Donahay, and employ a more expensive 
cooper. I consider the evidence afforded by 
the act of the master as weighty, tbougb not 
conclusive. WMle Fos was on board it ap- 
pears that Bonabay woi-ked with him, and 
after he left there was, until the return voy- 
age, no one rated in the ship as cooper, but 
Donahay. During this time the casks were 
well made and tight— though there is some 
doubt as to who made particular casks. 
Without re-stating the evidence, I am, upon 
the whole, of opinion that the libellant, after 
the practice and training of the first year, 
was a competent cooper, and that he was not 
before, I therefore allow him a 1-50 lay as 
cooper's assistant, up to the end of the fourteen 
months when Fox left, and for the residue 
of the voyage (eighteen months) I allow the 
lay fixed by the articles, (1-35,) with costs *to 
the libellant 

Unless the counsel, upon taking lime, can 
agree as to the amount to be decreed upon 
the above principles, the case wiU go to an 
assessor to report the particulars of the pro- 
ceeds of the voyage, etc. 



Case ISTo. 3,979.. 

In re DONAHOE et al. 

[8 N. B. R. 433.] * 

District Court, E. D. Michigan. Sept. 20, 
1873. 

Mii^EAGE AND Fees of United States MAU!>nAi.s 

— IXTEKEST. 

1. A United States marshal is authorized to 
charge for all necessary travel in serving pa- 
pers, but the language of section 47 of the 
bankrupt act [of 1867 (14 Stat. 540)] precludes 
air constructive mileagfe; therefore, it is essen- 
tial that he should name the place of service in 
ins return, in order that the correctness of the 
mileage charged may appear upon its face. 

* [Reprinted by permission.] 
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2. If lie has two or more processes in Ms 
hands at the same time, and in the same mat- 
ter or proceeding, he can charge mileage hut 
once. 

3. Should the service of any one of such pro- 
cesses make additional travel necessary, such 
additional travel may be charged for in the re 
turn. 

4. A marshal is not entitled to charge interest 
upon fees earned, but when his expenditures ex- 
ceed the amount of money paid to him in ad- 
vance on account of costs, justice requires that 
he should be compensated by allowing the usual 
rate of interest on the excess. 

[In banki'uptcy. In the matter of Patrick 
Donahoe and John Page.] 

LOXGYEAR, Disti*ict Judge. By section 
47 of the act the marshal as messenger is 
expressly allowed fees "for all necessai-y trav- 
el, at the rate of five cents a mile, each way." 
■ The last clause of that section provides, it is 
true, that the judges, in framing general 
rules and orders under section 10, may pre- 
scribe a tariff of fees for "all other services" 
of .the officers of the courts of bankruptcy, 
and also that they may reduce "the fees pre- 
scribed in this section in classes of cases to 
be named in their rules and orders." It will 
be observed that the authority conferred up- 
on the judges is to prescribe a tariff of fees 
for ail "other services," that is, for services 
other than those for which provision is made 
in that section; and also, that it is limited 
to the reduction only, and does not extend 
to the entii-e abolition of the fees for which 
provision is so made. It was held, in Re' 
Talbot [Case No. 13,727], that general order 
12 bad the effect to do away with fees for 
travel under section 47. I disagi*ee entii-ely 
with that construction of tlie order. The 
only requirement of general order 12 not f uIt 
ly comprebended under and contemplated by 
section 47 (see the fourth clause as to mar- 
shal's fees) is, that the marshal shall accom- 
pany his retm-n as to his actual and neces- 
sary expenses, "with vouchers therefor when- 
ever practicable." The mai-shal inust fully 
comply' with the requirements of section 47 
' in making his retui-n, and in addition thereto 
he must accompany the same with vouchers 
whenever practicable, as required by general 
order 12; and this, in my opinion, is all tlie 
effect that can be given to the order, so far 
as it relates to marshal's fees. It may^ be 
asked, why then did the judges, by order 12, 
require the marshal to make retm-n of his ex- 
penses in serving every warrant? Is it con- 
templated that the marshal is to have bis 
expenses paid in addition to his traveling fee 
of five cents a mile each way? The "war- 
rant" mentioned in the first clause of section 
47, relating to marshal's fees, and for the sei-v- 
ice of which a fee of two dollars is prescribed, 
and the "warrant" mentioned in general or- 
der 12, and the expenses in the service of 
which are required to be retm-ned, is un- 
doubtedly the warrant provided for by sec- 
tions 10 and 42, to be issued after adjudica- 
tion, and perhaps it may include the provi- 
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sional warrant provided for by section 40. 
It tlierefore becomes entii-ely unnecessary to 
-answer tbe above queries in tbis connection, 
because I do not find that tbe marsbal's fees 
for ti-avel, charged in bis bill, necessarily re- 
late in any manner to the service of the war- 
rant in this case. It may not be improper, 
however, to suggest the probability that in 
framing general order 12 the judges under- 
stood that clause 1 of section 47, providing a 
fee of two dollars for service of warrant, 
without adding "and travel," would pre- 
clude any charge for travel in serving that 
particular process, but that the payment of 
the marshal's actual and necessary expenses 
in making such service was intended to be 
provided for by the foiu-th clause under the 
phrase "and other services." I can at pres- 
ent conceive of no other consti-uctiou of the 
<;lause of general order 12 requiring the mar- 
shal to make return "of his actual and nec- 
essary expenses in tlie service of every war- 
rant addressed to him," that will make it 
<:onsistent with the pm-pose of its enactment, 
and bring it within the authority of the 
judges in the premises. 

The items charged in the marshal's bill 
for ti'avel are, first, in serving order to show 
■cause; second, injunction, and third, the ad- 
judication. As to each of these the marshal 
has the undoubted right to charge, in the 
language of section 47, "for all necessary 
ti-avel at the rate of five cents a mile each 
way." The travel so charged for, however, 
must be necessary travel. The language of 
the act precludes all constructive mileage 
whatsoever. Hence it is essential that the 
marshal should state the place of service in 
his retui-n, in order that the correctness of the 
mileage charged may appear upon its face. 
If he has two or more processes in his hands 
at the same time and in the same matter, 
or proceeding, which may be served at the 
same time and place, he can charge mileage 
l)ut once. If the service of any one of such 
processes, however, makes additional travel 
necessary, he may charge for such additional 
travel, but no more. In this respect the pro- 
vision of section 47 of the bankrupt act con- 
trols, and the general act of congress of Feb- 
ruary 26, 18o3 (10 Stat. 1G4), allowing the 
marshal to charge mileage on two such pro- 
cesses, has UQ application to proceedings in 
bankruptcy. In this matter it appears that 
the order to show cause and injunction were 
in the marshal's hands and were served by him 
at the same time, and, for aught that appears, 
at the same place, and he has charged mile- 
age on both, relying, no doubt, upon the act 
of 1853. This, as we have seen, is wrong, 
and one of these items, amounting to fifty-one 
dollars and fifty cents, must be rejected. 

It was conceded in the argument that the 
services of the different processes for which 
mileage is charged was made in each case at 
Marquette, in the upper peninsula, and that 
the distance is correctly stated. It was also 
conceded tliat the service in each instance 
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was made by a deputy marshal residing at 
Marquette, the processes having been sent 
to him from the marshal's office at Detroit 
by mail, and returned by him to the office in 
the same manner, and it was contended that 
no mileage can be allowed for a service so 
made. To this I do not agree. I think that 
the distance by the nearest traveled route, 
from the place of service to the place of re- 
turn, is the "necessary travel" meant by the 
act The manner of getting the process there 
and back is a matter purely of the marshal's 
own concern, and something with which the 
court has nothing to do in this connection or 
any otlier, so long as there is no complaint of 
any consequent failure of official duty. 

The question is submitted by the register 
whether suc'i travel can be allowed without 
an affidavit that the same was necessary and 
actually performed. To this I answer in the 
affirmative. All that is necessary is that tlie 
place of service be stated in the return, so 
that the correctness of the distance charged 
for may be ascertained, if disputed. The 
marshal's travel fees are not included among 
the items as to which he is required to make 
oath by the fourth clause of section 47, re- 
lating to marshal's fees, or the last clause 
of general order 12. Those requirements re- 
late exclusively to disbursements of money 
by the marshal in the manner and for the 
purposes named. In all other respects liis 
official return is prima facie sufficient 

Second. The remaining question submitted 
is: "Is the marshal entitled to charge interest 
upon fees earned or expenditures made from 
the time that the charge was incurred to the 
time of payment?" I know no law or custom 
allowing interest on marshal's fees for serv- 
ices, before the same have been duly taxed 
and allowed, in this or any other court. His 
expenditures, however, stjind upon a differ- 
ent footing. They are often necessarily largo, 
and far beyond the amount required to be de- 
posited, and it is a matter of but simple jus- 
tice that he should be compensated, by way 
of an allowance, at the usual rate of interest 
or otherwise, for such advances. In this in- 
stance it appears that the marshal's expendi- 
tures did not exceed the amount of money 
paid to him in advance on account of his costs, 
wherefore there is no occasion for any al- 
lowance to him in this case beyond the sums 
actually paid out All the items charged in 
the bill for interest must therefore be disal- 
lowed. The items credited by the marshal 
for interest on the money advanced to him 
on account of his costs must also be stricken 
out. 

I should have referred this matter back to 
thti register for correction of the marshal's 
return so as to show the place of service 
in each instance, and to have the marshal's 
oath added as to expenditures as required by 
section 47, and vouchers for the same pro- 
duced or their absence explained as required 
by general order 12, but for concessions 
made before me avoiding that necessity. 
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It results that the marshal's bill as present- 
ed assumes the following aspects: 

Disallowed. Allowed. 
Oct. 3l6t. 1S70, eerring order to e 4 oo 

ebow catise ^ 2 00 

Serving petition • ...- . * "'^ 

Travel 1 o serve. Bio miles, at jc 

per iiiiie encli way ...••. "^ °" 

Interest on §5'J 50. 2 years and 7 

months, at 7 per cent 10 73 

Nov. I, 1870. serving injanction. 

"three Borvlces" " "" 

Travel to serve. 515 miles at 6c 

per mile each way 51 ^0 

Interest on §.-.7 SO. 2 years and 7 

months, at 7 per cent 10 ai . .„ 

June S. 1S71. serving warrant | "" 

Serving adjudication 

Travel to serve, 515 miles at oc 

per mile each, way •.• 

Advertising first meeting of cred- 

ttors in the -Detroit Post" » ^« 

Advertising first meeting of cred- 
itors in the ••AdvertiK.r imd 

Tribune" •- "* ^^ 

Interest on SGG 30, 1 year 8 monllis 

and 24 days -. " <" <i"rirso 

Total amount allowed ^^•^'^ '*" 

Cr. 
■Oct. .11, 1870, by cash.! -^ ^^ 

Balance due :. « ^^^^ ^^ 

The clerk will certify the foregoing de- 
cision to tlie register, Hovey K- Clarke, Esq. 



Case ISTo. 3,980. 
DONAHOB et al. v. KBTTBLL et al. 



[1 Cliff. 135.] ' 
Circuit Court, B. Massachusetts. Oct. Term, 

1858.= ; 

Shipping— Charter-party— Whek a Demise oe* 
THE Vessel an^ When a Contract of Af- 
freightment— Who ARE Carriers — Right to 
Charter Momey— Coxstroction of Contracts. 

1. By the terms of a charter-party, the own- 
ers enjaged that the vessel during the wage 
should be kept sea-worthy, and should he fur- 
nished with necessary men and provisions, and 
that the whole of the vessel under the deck, 
with the exception of the cabin, accommoda- 
tions for the men, and storage of sails and pro- 
visions, should be at the sole use and disposal 
of the charterers during the voyage, ffeldjiat 
the instrument was a contract of affreigntment, 
and not a demise of the vessel. 

tCited in Shaw v. U S., 93 IT. S. 241; The' 
T. A. Goddard, 12 Fed. 178,] 

2. "When a charter-party of affreightment op- 
erates as a demise or bailment of the ship to the 

. charterer, he becomes the carrier of the goods 
shipped on board; and in case^ the vessel is 
employed by him as a general ship for tiie con- 
veyance of merchandise, the master is his serv- 
ant while procuring freight and contracting 

. with third parties for the carriage of merchan- 
dise, and not the agent of the owners of the ves- 
sel; and the latter, consequently, cannot be 
made responsible for the loss of the goods ship- 
ped on board, or for injury to the same under 
such contracts. But when the charter-party 
operates merely as a contract between the char- 
terer and the ship-owner for the conveyance, by 
the latter, of goods and merchandise to be shipJ 
ped on board by the charterer,"* the owners of 

■ the vessel are the carriers of the goods, and will 

■ in general be responsible to the charterer for the 

* [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] , 

- ^ pjeversing The Erie, Case No. 4,512.] - 
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non-conveyance of them, according to their con- 
tract. 
[Cited in Reed v. U. S., 11 Wall." (7S tJ. S.) 

601; Richardson v. Winsor, Case Iso. il,TOo,. 

Leary v. XT. S., 14 Wall. (81 U. S.) 611; Ha- 

gar V. Clark, 78 N. Y. 50.] 

3. Where the language of a contract is plain 
and clear, it must be understood that the par- 
ties mean what they have plainly expressed; 
but if, from a view of the whole instrument,, 
the evident intention of the parties is different 
from the literal import of the terms employed 
to express their intention in a particular part 
of the instrument, that intention should prevail, 
notwithstanding it should appear to be incon- 
sistent with such particular part, because the 
construction of the contract ought not to depend 
upon any formal arrangement of words, but 
should be collected from every part of the same 
as applied to the subject-matter to which it re- 
lates. 

4. In this case the vessel was chartered for 
a voyage from Boston to Port an Prince, and 
back to Boston,— the charterer agreeing to pay 
a round sum for the voyage, all foreign port 
charges, pilotage, and lighterage, and to advance 
at the outward port only what the master might 
require for the disbursements of the vessel, not 
to exceed one half the charter. These advances 
having been made, and the voyage not complet- 
ed, no proportionate part of the charter monej 
was due the owners, or could be received by 
them from the charterers. 

[Appeal from the disti-ict court of the Unit- 
ed States for the disti-ict of Massachusetts.] 
The respondents [John B. Kettell and oth- 
ers] chartered the brig Erie, at Boston, for 
a voyage to Port an Prince and back to Bos- 
ton. By the terms of the charter-party, the 
whole of the vessel under the deck, with 
exception of the cabin, and necessai'y room 
for the crew, and storage of the sails, cables, 
and provisions, was to be at the disposal of 
the respondents, and no merchandise was to 
be laden on board except for them; they 
were to pay eighteen hundred dollars for the 
charter, as well as all foreign port charges, 
pilotage, and lighterage, and agreed to ad- 
vance the master what money he might re- 
quire to disbm-se his vessel at Port au Prince, 
not to exceed half the charter. 

The owners [Cornelius 3Donahoe and others] 
covenanted to keep the vessel stanch, well 
fitted, tackled, manned, and provisioned for 
the voyage. Stipulations were also inserted 
in the charter-party, allowing a certain num- 
ber of running lay-days, for discharging and 
loading the vessel at the outward port, and 
reasonable time for the same pm*pose at Bos- 
ton, and also providing that the respondents 
should pay a specified demmi-age in case 
the detention of the vessel should happen 
through their default or that of their agent. 

The brig sailed from Boston on the 25th of 
October, 1856, arrived at Port an Prince, 
safely delivered her outward cargo, and took 
in full cargo for return, but on the home- 
ward voyage was totally lost by a peril of 
the sea. A libel in personam was filed by 
the owners in the district court to recover the 
stipulated sum for the hire of the vessel. 
A decree was entered in favor of the libel- 
lants for the. smn of nine hundred' and. eight 
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dollars aiul oi^lity-four cents damages, with 
costs of suit. [Case No. 4,512.] 

William Brig^bam, for appellants. 

The contract is not a letting of the ship, 
but a contract of affreightment This is evi- 
dent from the whole contract. The vessel 
was under the contr-ol of the owners, who 
appointed the master and crew, and only the 
parts of the vessel destined for the taking 
of freight were under the control of respond- 
ents. They were required to load within a 
limited time. The contract provides for a 
round sum for freight; the only question, 
therefore, is, whether the conti-act was en- 
tire or divisible. 

The language of the charter-party indicates 
but one voyage, viz. "from Boston to Port 
au Prince and back to Boston." The re- 
spondents agree to pay for the voyage $1,- 
800, when completed, unless required to 
make advances to disburse the vessel at Port 
au Prince. 

There is no case in law or admiralty which 
has held that a contract of this kind can be 
divided. Barker v. Cheviot, 2 Johns. 352; 
Penoyer v. Hallett, 15 Johns. 332; Blanch- 
ard V. Bucknam, -3 Greenl. 1; Hamilton v. 
Warfield, 2 GiU & J. 486; Towle v. KetteU, 
5 Cush. IS. 

There is good reason for the rule. Libel- 
lants could have insured their freight, but re- 
spondents could not thus have protected 
themselves. 

P. E. Parker, for libellants. 
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CLIFFORD, Circuit Justice. Three grounds 
are assumed by the counsel of the libeUants 
in support of the claim set up in the libel. 
In the flrst place, he insists that the charter- 
party in this case is a letting of the vessel, 
and not a contract of afCreightment. He 
contends, in the second place, that if the con- 
tract is a letting of the vessel, her loss only 
exempts the charterers from their obligation 
to return her, but not from the payment of 
the freight. Thu-dly, it is insisted that, if 
the conti-act is one of affreightment, still the 
libellants can recover a proportion of the 
charter money for tlie outward voyage, on the 
ground that the contract is divisible both at 
common law and in the admiralty. All of 
these propositions, or certainly the first and 
third, are denied by the counsel, of the re- 
spondents, and they present me principal 
matters to be determined at the present 
time. 

Whether the charter-party in this case is 
a letting of the ship or a contract of affreight- 
ment must depend upon its terms and condi- 
tions. Upon that subject the rule is, as es- 
tablished by the supreme court, that a per- 
son may be the owner for the voyage, who, 
by a contract with the general owner, hh-es 
the ship for the voyage, and has the ex- 
clusive possession, command, and navigation 
of the ship. But where the general owner 



retains the possession and navigation of the 
ship, and contracts to cany a cargo on freight 
for the voyage, the charter-partj- is consid- 
ered as a mere affreightment sounding in 
covenant, and tlie freighter is not clothed 
with the chara'cter or legal responsibility of 
ownership. In the first case the general 
freighter is responsible for the conduct of the 
master and mariners during the voyage, 
while in the latter case that responsibility 
rests on the general owner. jNIarcardier v. 
The Chespeiilce Ins. Co., 8 Cranch [12 U, S.] 
39; Hooe v. Groverman, 1 Cranch [5 U. S.I 
214. There are two kinds of contracts, says 
Judge Ware, passing under the general name 
of "charter-party," differing from each other 
very ^^'idely in their natures, their provisions, 
and in tlieir legal effect In one the owner 
lets the use of the ship to freight, he himself 
retaining the legal possession, and being lia- 
able to all the responsibilities of owner. Un- 
der such a letting of the ship the master is 
the agent of the owner, and the mariners are 
in his emi>loyraent and he is answerable for 
their conduct By such a contract the char- 
terer obtains no right of control over the ves- 
sel, but the owner is, in contemplation of law 
and in fact, the carrier of whatever goods are 
conveyed in the ship, for the reason that tlie 
, charter-party is a mere covenant for the con- 
veyance of the merchandise, or the perform- 
ance of the service which is stipulated in it 
In the other class of cases the vessel herself 
is let to hire, and the owner parts with the 
possession, command, and management of 
the vessel, the hirer thereby becoming the 
owner during the term of the contract, and, 
if need be, he appoints the master and mari- 
ners, and becomes responsible for their acts. 
Drinkwater v. The Spartan [Case No. 4,085] 
1 Conk. Adm. ITS. When goods and mer- 
chandise are carried by sea from one place to 
another, they are usually shipped on board 
a vessel under a charter-party or bill of lad- 
ing. A charter-party is a contract whereby 
the ship-owner or master covenants or agrees 
for the use of the ship by the charterer for a 
particular voyage or adventure, or for some 
specified period of time. Although the ship- 
owner expressly grants the vessel to be used 
by the charterer, the contract will never- 
theless not amount in general, to a de- 
mise or bailment of the vessel, but simply 
to a contract for the use of the ship, 
together with the services of the master 
and crew, unless from the consti-uction of 
the whole instrument it appears that the 
owner has surrendered the possession, com- 
mand, and navigation of the vessel, if the 
end sought to be accomplished by the charter- 
party can conveniently be accomplished 
without the transfer of the vessel to the char- 
terer, courts ""of justice are not inclined to 
regard the contract as a demise of the ship, 
although there may be express words of 
grant in the formal parts of the instrument 
Christie v. Lewis, 2 Brod. & B. 410; Saville 
V. Campion, 2 Barn. § Aid. 510; Certain Logs 
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of lilaliogany [Case No. 2,r)59]. On the other 
hand, if the nature of the service, and the dne 
attainment of the object sought to be accom- 
plished by the charter-party, requires the 
vessel to be absolutely imder the control, and 
subject to the orders and directions of the 
•charterer, as if she is to be employed for 
transporting troops in time of war, or in the 
fishing or coasting trade, or as a general ship 
for the conveyance of merchandise by the 
charterer for third parties, and is to be at the 
general disposal of the charterer to sail upon 
any service that he may require, courts of 
justice will, as a general rule, give effect to 
the conti-act as a demise of the ship. In such 
•cases the services of the master and crew, 
unless others are appointed by the charterer, 
pass as merely accessorial to the principal 
subject-matter of the contract, and they at- 
torn to it, as it were, to the charterer, and 
T}ecome temporarily the servants of the char- 
terer, and as such, for the time being, are 
l)Ound to obey his orders. Similar views are 
held by Judge Stoiy in the case of The Vol- 
unteer [Id. 16,901], and by Judge Betts in 
The Aberfoyle [Id. 16]; and such appears to 
be the general course of the decisions in this 
-country. Gracie v. Palmer, 8 Wheat. [21 U. 
S.] 605; Webb v. Peirce [Case No. 17,320]; 
-CJlarliSon v. Edes, 4 Cow. 470; Taggart v, 
' Jjoring, IG Mass. 336; Raymond v. Tyson, 17 
How. [58 U. S.] 63; Pickman v. Woods, 6 
Pick. 254; Vallejo v. Wheeler, Comp. 143; 
Holmes v. Pavenstedt, 5 Sandf. 100; Perkins 
V. Hill [Case No. 10,987]. In this case the 
■ -owners did not chEirter the whole vessel, and 
they expressly stipulated with the charterers 
that she should be kept tight, stanch, well 
fitted, and provided with every requisite, and 
■with men and provisions necessary for the 
voyage. They did not, therefore, part with 
the possession, command, or navigation of 
the vessel, and, without referring to any oth- 
er ijrovisions of tlie charter-party, suffice it 
to say that there can be no doubt, from the 
whole tenor of the instrument, that it is a 
contract of affreightment, and not a demise 
•of the vessel. 

Such being the fact, it becomes unneces- 
sary to consider the second proposition as- 
sumed by the libellants. To prevent mis- 
construction, however, it* may not be amiss 
to remark, that, when a charter-party of af- 
freightment operates as a demise or bailment 
-of the ship to the chai'terer, he becomes the 
carrier of the goods shipped on board, and, 
in case the vessel is employed by him as a 
general ship for the conveyance of merchan- 
dise, the master is his servant while procur- 
ing freight and contracting with tliird par- 
ties for the carriage of merchandise, and not 
the agent of the owners of the vessel: and 
the latter consequently cannot be made re- 
sponsible for the loss of the goods shipped on 
board, or for any injury to the same under 
such contracts. But when the charter-party 
V operates merely as ,a contract between the 
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charterer and the ship-owner for the convey- 
ance by the latter of goods and merchandise 
to be shipped on board by the charterer, the 
owners of the vessel are the carriers of the 
goods, and will in general be responsible to 
the chai-terer for the non-conveyance of them 
according to their contract 

More reliance is.placed upon the third prop- 
osition assumed by the counsel for the libel- 
lants, and it deserves to be more carefully 
considered. It is predicated upon the fact 
that the passage of the vessel out was com- 
pleted, and that she was lost on her return, 
and affirms that by the ti*ue construction of 
the contract the service stipulated to be pei-- 
formed is divisible. Assuming that the sei-v- 
ice in the outward passage was precisely 
equal to what the service would have been 
on the return passage if the vessel had not 
been lost, the counsel of the libellants insist 
that they are entitled to recover a moiely of 
the round sum which the charterers stipulat- 
ed to pay for the voyage from Boston" to 
Port au Prince and bade to Boston. That 
view of the contract was sustained in the 
court below, and it was solely upon tliat 
ground that the decree was made. Decisions 
by that learned judge are entitled to very 
great respect, but in this instance I have not 
been able to concm' in the conclusion to which 
he came in passing the decree. Whetlier 
the contract is entire or divisible must de- 
pend upon the terms and conditions set forth 
in the charter-pUrty. Parties have a right 
to make theu: own contracts, and when they 
ai'e fairly made and do not contravene any 
positive law or rule of public policy, they 
must be carried into effect according to the 
intention of the parties, to be derived from 
the language employed, the surrounding cir- 
cumstances, and the subject-matter. Certain 
rules have been established for the interpre- 
tation of' contracts, which a learned com- 
mentator says are the conclusions of good 
sense and sound logic applied to the agi-ee- 
ment of the parties. Their object is to as- 
" certain with precision the mutual under- 
standing of the contract in the given case, 
and, like other deductions of right reason, 
they have been quite uniform in every age 
of cultivated jm-isprudence. Those rules for 
the- construction of contracts are the same 
in the courts of law and of equity, and it is 
a great mistake to suppose that -they are not 
equally applicable in the admiralty. Eaton 
V. Lyon, 3 Yes. 692; 2 Kent, Coram. (9th Ed.) 
756; Seddon v. Senate, 13 East, 74. Charter- 
pai-ties are frequently informal instruments, 
sometimes having inaccm-ate clauses, and on 
that account must have a liberal construction, 
such as mercantile contracts usually receive 
in furtherance of the real intention of the 
parties and the usages of trade. In the con- 
struction of such instruments, as well as 
otlier mercantile contracts, the general rule 
is, that the construction should be liberal, 
agreeable to the real intention of the parties, 
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and conformable to the usage of trade in gen- 
eral, and of the particular trade to which the 
contract relates. Raymond v. Tyson, 17 
How. [58 U. S.] 59; Abb. Shipp. (5th Am. 
Ed.) 250; 3 Kent, Oomm. (9th Ed.) 276. 
Where the language of a conti-act is plain 
and clear, whether it be a charter-party or 
other written agreement, it must be under- 
stood that parties mean what they have 
plainly expressed, and in such cases there is 
nothing left for construction. But if from a 
view of the whole instrument the evident in- 
tention of the parties is different from the 
literal import of the terms employed to ex- 
press their intention in a particular part of 
the instrument, that intention should prevail, 
notwithstanding it may appear to be incon- 
sistent with such particular part, for the rea- 
son that the construction of the contract in 
the case supposed ought not to depend on any 
formal arrangement of the words, but should 
be collected from every part of the same as 
applied to the subject-matter to which it re- 
lates. Words are to be taken in their popu- 
lar and ordinary meaning, unless some good 
reason appear to show that they were used 
in a different sense, and the whole instru- 
ment is to be viewed and compared in all its 
parts, so that every part of it may be made 
consistent and effectual. As a general rule, 
the delivery of the goods at the place of des- 
tination, according to the chai'ter-party, is 
necessary to entitle the owner of the vessel 
to freight Conveyance and delivery of the 
cargo form a condition precedent, and must 
be fulfilled in order to entitle the owner to 
freight, unless such delivery is prevented by 
the default of the shipper or his agent. A 
partial performance, says Chancellor Kent, 
is not sufficient, nor can a partial payment 
or ratable freight be claimed, except in spe- 
cial cases, and those cases are exceptions to 
the general rule, being such only as are called 
for by the principles of equity. 3 Kent, 
Comm. (9th Ed.) 298; The Nathaniel Hooper 
[Case No. 10,032j. Still, if the outward and 
homeward voyages be distinct, in a case lilce 
the present, freight is recoverable for the one 
though the other be not performed. But if 
by the terms of the contract they be one voy- 
age, and the ship performed the outward and 
fails to perform the homeward voyage, no 
freight is recoverable. Mackrell v. Simond, 
2 Chit. 666; 18 E. C. I/. 454. Upon this sub- 
ject the law is well settled, that if one entire 
voyage or whole service is stipulated for in 
the charter-party, the ship-owner cannot re- 
cover on the contract, unless the entire voy- 
age or whole service is performed. It was 
so held by Parsons, C. J., half a century 
ago, in Coffin v. Storer, 5 Mass. 252; and 
such has been the settled law in this district 
from that period to the present time. In 
that case the ship was chartered for a voy- 
age from Biddeford, in the state of Maine, to 
Surinam and a market, and back to Bidde- 
ford; and being wrecked on her homeward 



passage, It was held that no freight was earn- 
ed under the charter-party, for the reason 
that the voyage was an entire voyage, and 
the hire was not payable until the voyage 
was completed. That decision was followed 
by the supreme com-t of Maine in Blanchard 
V. Buckman, 3 Me. 1, and is still the law in 
the c6m'ts of that state. So in Barker v. 
Cheviot, 2 Johns. 352, where a vessel was 
chartered for a voyage from New York to- 
Martinique, and back to New York, it was 
held that no freight was due, although the 
vessel delivered the outward cargo, but was 
captured on her voyage home. Thompson, 
J., said in that case, which was decided in 
1807, that the rule was too well settled to- 
admit of being questioned. Scott v. Libby, 
Id. 336. Numerous decisions have been made 
to the same effect since the date of those 
last cited, and there are none to be found in 
the books which support the opposite view of 
the question. All of these cases have re- 
cently been reviewed by the supreme coui-t 
of Massachusetts, in the case of Towle v. 
Kettell, 5 Cush. 20, and that court has again 
affirmed the same doctrine. Most of the ad- 
judged cases were examined by the learned 
judge, who gave the opinion on that occa- 
sion, and those which are now supposed b5^ 
the counsel for the libellants to be inconsist- 
ent with the general docti-ine upon the sub- 
ject were satisfactorily explained. Those ex- 
planations will not be repeated, and under 
the circumstances any further reference to- 
authorities is deemed unnecessary. In that 
case the charter-party was for a voyage from 
Boston to Wilmington, in the state of North 
Carolina, and from thence to Cape Haytien, 
in the island of Hayti, and from thence ta 
Boston, the charterers engaging to pay to the 
owner for the charter or freight of the ves- 
sel dm'ing the voyage in manner following^ 
that is to say, fifteen hundred dollars, pay- 
able so much in Hayti as the master might 
want for the disbm-sement of the vessel, to- 
gether with the foreign port charges, lighter- 
age, and pilotage, and the balance on the 
discharge of the cargo in Boston. After ar- 
riving at Wilmington and loading, the vessel 
proceeded to Hayti; and having discharged 
her freight there, and taken on board her re- 
tm-n cargo, she sailed for Boston, but was lost 
on the retm'n passage. On that stateof facts 
the court held that the charter-party was for 
one entire voyage, and as the vessel was lost 
on her return home the owner was not enti- 
tled to recover for the outward freight of 
the vessel. At the argument in this com-t 
it was suggested that the present case might 
be distinguished from the one just mention- 
ed, on the ground that the balance of the 
freight in that case, beyond what was neces- 
sary for the disbm'sements of the vessel, was 
made payable at the home port. But the 
suggestion cannot have weight, for the rea- 
son that by necessary implication the same 
requirement is contained in the charter-party 



[7 Fed. Cas. page 881"] 



(Case No. 3,981) "DONALDSON" 



under consideration. Beyond question sueli 
is tlie legal consti-uction of tlie provision up- 
on that subject, and whatever is contained 
in a written agi'eement by necessary impli- 
cation is as much a part of the instnmient 
as if it were WTitten out in words. Unless 
that distinction can be upheld, and it is clear 
it cannot be, it is difficult to see upon what 
grotmd it can be supposed that any exists, 
as in all other respects save one the two in- 
sti'uraents are substantially alike. Some 
stress is laid -upon the fact that the charter- 
party in this case contains a provision that 
the chai'terers should advance what money 
tlie master might require for the disburse- 
ments of the vessel at the outward- port, not 
to exceed one half the charter. No such lim- 
itation was annexed to that pi-ovision of the 
charter-partj' in the other case, but the owner 
agreed to pay so much of the amount stipu- 
lated to be paid for the charter of the ves- 
sel as the master "might want at Hayti, for 
such disbursements without any limitation 
whatever, except the necessary wants of the 
vessel. Whatever distinction, therefore, ex- 
ists between the two cases makes against the 
theory of the libellants, rather than in their 
favor, assuming that the other case was well 
decided. That provision, however, in my 
opinion, has nothing to do with the question 
under consideration, as it is one usually to be 
found in charter-parties of every description, 
and is carefully limited to the amount neces- 
saiy to accomplish the purpose for which it 
was inserted. Whether the sum paid was 
more or less than might have been required 
is immaterial in this investigation, and can- 
not affect the liability of the owners in this 
suit They paid what was demanded of 
them for that pm-pose, and in so doing they 
performed that part of the contract, and that 
provision is fully executed. Without doing 
violence to the language of the charter-party. 
1 can form no other conclusion than that the 
contract in this case is for a voyage from 
Boston to Port au Prince and back to Bos- 
ton, a For the charter of the vessel to make 
that voyage the charterers agi-eed to pay the 
roimd sum of eighteen hundred dollars, and 
all foreign port-charges, pilotage, and lighter- 
age. By the legal construction of the con- 
tract no part of the charter money except 
what the master might require for the dis- 
bursements of the vessel was to be paid until 
tiie voyage was completed; and having made 
these advances to the master for that pur- 
pose, according to the terms of the contract, 
and the voyage not having been completed, 
there is nothing remaining due from the 
charterers to the owners of the vessel. For 
these reasons the deci'ee of the district court 
i^ reversed, and the libel must be dismissed 
with costs. 
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Case JSTo. 3,981. 

Ex parte DONALDSON. 

[1 N. B. R. 181; "■ 6 Phila. 443; 7 Am. Law 
Keg. (N. S.) 213; 1 Am. Law T. Rep. Bankr. 
5; Bankr. Reg. Supp. 39; 24 Leg. Int. 380; 
6 Int. Rev. Rec. 199; 15 Pittsb. Leg. J. 125.] 

District Court, E. D. Pennsylvania. 1S67. 

BANKUUPTOT — EUFOKCESIEXT OP LlEXS IN SXATE 
COUIITS — ISJOXCTIOI!'. 

1. An unimpeadied creditor's lien having, be- 
fore the commencement of voluntary proceed- 
ings in bankruptcy, attached upon part of bank- 
rupt's estate, no consideration of probable sacri- 
fice of the subject of the lien under judicial pro- 
ceedings for its enforcement in a state c0Tu:t, 
will induce a court of the United States to re- 
strain, delay, or hinder the creditor from prose- 
cuting tiiem. 

2. No equity of the general body of the Dank- 
rupt's creditors can be asserted for their com- 
mon, equal benefit, on the mere ground of doubt- 
fulness of his title to the subject of his lien and 
the danger of consequent sacrifice at a forced 
sale. 

3. Quaere, whether such an equity can be as- 
serted on their behalf in any case without such 
a payment of his demand as may substitute the 
assignee in bankruptcy for him as to the lien. 

[4. Cited in Re jNIuller, Case No. 9,912, to 
the point that the provision in the judiciary act 
of 1793 (1 Stat. 73) forbidding an injunction to 
be granted in a suit in equity without notice to 
the adverse party does not apply to proceedings 
in the district court under the bankrupt law 
(14 Stat. 522)]. 

A petition is this day presented by a vol- 
untary bankrupt whose original petition for 
adjudication and relief was filed on the 0th 
of the present month. He was adjudged a 
bankrupt by the register on the 12tii, when 
a warrant was issued appointing the first 
meeting of creditors for 16th of September 
next. The present petition referring to a 
judgment obtained in April last under ad- 
versary proceedings against the petitioner, 
and to an execution under it, asserts that 
real estate already sold by the sherifE under 
this excution is alleged by the plaintifC to be 
the petitioner's, but is denied by the peti- 
tioner to be his property. Having been ad- 
vised that should it ultimately be deter- 
mined to be his property, it "should go to 
the benefit of all his creditoi-s in bankrupt- 
cy," he presents this petition. The sheriff's 
deed of conveyance had not been acknowl- 
edged. The prayer is for an injunction to 
restrain the plaintiff from proceeding fur- 
ther on the judgment and execution, "and 
from having the deed for said property ac- 
knowledged by the sheriff." The petition 
does not expressly state that the plaintiff is 
the purchaser. 

Mr. Parsons, for petitioner, urged the hard- 
ship of permitting such a sale, under a 
doubtful titie, to be made, as it must inevita- 
bly be at a sacrifice. He submitted to the 
court the question whether it would not be 
proper to interfere for the protection of the 
general body of the creditors. He referred 

^ [Reprinted from 1 N. B. R. 181, by permis- 
sion.] 
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to the Case of Reed [Case No. 11,637], a 
bankrupt, on whose petition Judge Blatch- 
ford, in the district court of the southern 
district of New York, had, by injunction, 
resti'ained a plaintiff in a judgment and ex- 
ecution against the bankrupt in the supreme 
court of New Yorlc from proceeding with an 
examination of him as a judgment debtor 
in that court under a law of the state. 

CADTVALADER, District Judge. The 
case before Judge Blatchford which has 
been cited, has no apparent applicability. 
There was no question of an existing lien 
of wliose fruits the creditors, holding it, 
were to be deprived. Here the equity of the 
general body of the creditors might be to 
require the proceedings, against the land in 
question, to be for common benefit subject 
to tlie lien of the judgment creditor. But in 
asserting this equity, the general creditors 
must not frustrate the right of the judgment 
creditor to his lien. If there was any proba- 
bility of a proceeding for common benefit 
at the suit, either of the future assignee or 
of a provisional assignee, to establish the 
title of the bankrupt's general creditors to 
the land subject to the judgment creditor's 
lien, I might, under some circumstances, re- 
strain him from selling, in the mean time, at 
a sacrifice under his execution. This would 
be a jurivsdiction to exercise with great cau- 
tion; and might, in some cases perhaps, be 
exercisable under a bill in equity in aid of 
the proceedings in bankruptcy rather than 
under these proceedings themselves. The 
case may stand over for further considera- 
tion. In the mean time, if reason be shown, 
I may appoint a receiver to act as provisional 
assignee until the complete qualification of 
an assignee under the provisions of the act 
of congress [of 1S67 (14 Stat. 522)]. Such 
an assignee could inform himself as to the 
true interests of the general body of cred- 
itors. If a mode can be suggested of pro- 
moting their interests, without other injury 
to the judgment creditor than mere delay 
until a decision upon the title of the bank- 
rupt, an injunction might possibly be proper. 
But under what circumstances this might 
thus be proper, cannot be suggested before- 
hand. 

The foregoing opinion having been filed, 
the judge added: 

My last remarks are made only because I 
do not wish to preclude further argument if 
it should be desired. At present, I do not 
see how I can possibly interfere unless upon 
an offer on the pai-t of the general creditors 
to make such payment of the judgment 
creditor's demand as may substitute the as- 
signee in bankruptcy for him as to the lien 
of the judgment; nor how even this can be 
done after an actual sale by the sheriff, 
though the purchaser's title may not have 
been consummated. I do not pause to con- 
sider whether the bankrupt is the party who 



should have presented the petition if it were 
otherwise a proper one. Perhaps before as- 
signment, it may, under this act of congress, 
be necessaiy in some cases to allow him to 
make certain applications which, after as- 
signment, would be more proper on the part 
of the assignee. 

The matter was not afterwards moved. 



Case IQ'o. 3,982. 

In re DONALDSON. 

[2 Dill. 546: ^ 11 N. B. R. 460.] 

Circuit Court, E. D. Missouri. 1873. 

Bankuupt Act — Discuauge of Ban'kuupt — Whkn" 
TO BE Applied fok. 

Under section 29 of the bankrupt act [of 1SG7 
(14 Stat. 531)], where there are no assets, the 
district court may grant an application by the 
bankrupt for a discharge, although not applied 
for within a year, where the delay is satisfacto- 
rily excused. 

[Cited in Re Lowenstein, Case No. 8,572; 
Re Watson, Id. 17,275.] 

Petition for review, under section 2 of the 
bankrupt act, of an order of the district 
court refusing the bankrupt a discharge in a 
case where there were no assets. 

Mason G. Smith, for petitioner for review. 
Daniel Dillon, opposed. 

DILLON, Circuit Judge. Petition for re- 
view, under section 2 of the bankrupt act, of 
an order of the district court [case unreport- 
ed] refusing to grant the bankrupt a dis- 
charge because the application was not made 
within a year. I think the opinion of the 
district court, which accompanied the order 
under review, correctly construes section 29, 
as applied to all cases where some good rea- 
son is not shown why the application was 
not made within the year. The second peti- 
tion by the bankrupt having been filed after 
the year, it ought to have stated the reasons 
for the delay, and these may be controverted. 
Where there has been no fraud on the part 
of the bankrupt, and his conduct is" irre- 
proachable, and no injury to creditors has 
resulted from the delay to make the applica- 
tion, it would be a hardship upon him to de- 
ny a discharge merely on the ground of a 
failure to ask for it within the year, or to 
apply i-igorousiy an inflexible bar of one 
year to an application otherwise meritorious. 
Required in the exercise of supervisory juris- 
diction to hear and determine the case "as a 
court of equity," I affirm the order under re- 
view; but on the payment of the costs by 
the bankrupt in connection with his applica- 
tion, the district court will give him leave, if 
he is so advised, to amend his petition for a 
discharge so as to present a case'which, if 
equitable, will excuse the delay in not mak- 
ing the application within the year. Ordered 
accordingly. 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Case 33^0. 3,983. 

DONALDSON v. FARWELL et al. 

[5 Biss. 451; ^ 6 Chi. Leg/ News, 101.] 

Circuit Court, E. D. "Wisconsin. Oct., 1873.' 

FitAUDULEXT PUKCHASE BY BAXKUUPT — WhEN 

Vendor mat Recoveu Goods Fitoar Assignee 
— Title is Defeasible. 

1. A purchase of goods on credit by an insol- 
Tent man, witli the intention of using their pro- 
ceeds to pay other creditors, and never meaning 
or expecting to pay for them, is fraudulent, and 
the vendor has the right to recover them, even 
4is against the assignee in bankruptcy, if he can 
identify the goods, and exercises his right of 
jL-eclamation within a reasonable time. 

[See note at end of case.] 

2. Such a sale does not pass to the purchaser 
-an absolute title, but only one defeasible at the 
•option of the vendor. 

3. Though the assignee holds the bankrupt'^ 
estate under a stronger right in many cases 
than the bankrupt himself could, he does not 
^0 hold it as to divest the right of reclaiming 
.goods thus obtained by fraud. 

This 'n'as an action of trover by Nathaniel 
Donaldson, assignee of Emanuel Mann, bank- 
rupt, against John V. Farwell and bis part- 
ners, to recover the value of certain goods 
sold by them to the bankrupt and afterwards 
reclaimed by them. 

The bankrupt was, during the early part of 
1872, a merdiant in Richfield, near Slilwau- 
icee, Wisconsin, and on the 4tb, 5th, and 17th 
<lays of April, 1S72, purchased through his 
«ou, Washington L. Mann, of the defendants, 
merchants in Chicago, a bill of goods amount- 
ing to $5,073.49. At the time of this sale, 
arann, the bankrupt, -was largely indebted 
and insolvent, and his son made these pur- 
chases, which were on the ordinary terms of 
credit, with the knowledge that his lather 
intended to convert the goods into cash, and 
use the money in paying certain farmers to 
whom he was indebted, and that he had not 
the means and did not expect to be able to 
pay lor the goods. The son ordered the goods 
shipped, not to Richfield, but to Milwaukee, 
giving as a reason that they could be hauled 
from there by teams. 

On the 24th of May following, Mann filed 
his petition in banlcruptcy in the district court 
for this district, and was duly adjudicated, 
a banlcrupt, and the plaintifE elected his as- 
signee. 

The defendants knew nothing of Mann's 
insolvency, nor of the bankruptcy proceed- 
ings, until the 5th x)f June, when they took 
itomediate steps to recover the goods, on the 
.ground of fraud in their purchase, and on the 
7th of June retook $3,500 worth of them from 
the warehouse where they were stored, and 
Ijefore they had come to the possession of the 
assignee. The balance the assignee allowed 
Farwell then to remove, they giving bond sat- 
isfactory to the district court to pay the as- 

. * [Reported by Josiah H. Bissell, Esq., and 
liere reprinted by permission.] 
* = [Affirmed in 93 U. S. C31.] 



signee the value of the whole in case they 
were defeated in the action. . 
The case was first tried in October, 1872. 

' Finches, Lynde & jMiller, for plaintiff. 

1. The 14th section of the bankrupt law [of 
1S67 (14 Stat 522)] declares that the assignee 
shall be vested with the title which the bank- 
rupt had at the commencement of the pro- 
ceedings in baflkruptcy. 

2. Mann had the legal titie to the goods at 
the date of the commencement of the proceed- 
ings in bankruptcy. He had such a ti.tie that 
he could have made a bona fide sale of all the 
goods purchased from Farwell, to a third 
party. 

3. No attempt was made by Farwell & Co. 
to rescind the contract of sale until after the 
assignee was appointed. It was then too 
late for Farwell & Co. to reinvest themselves 
with the titie. The titie, by force of the 
banla-upt law, had become vested in the as- 
signee before any step was taken by Farwell 
& Co. to rescind the contract 

4. An assignee in banlcruptcy, by the provi- 
sions of the bankrupt law, takes an entirely 
different interest from an assignee under a 
voluntary assignment In re Joslyn [Case 
No. 7,550]; Ex parte I'inds [Id. 6,516]. 

Mariner, Smith & Ordway, for defendants. 

1. The purchase of goods upon credit with 
intent not to pay for them is a fraud which 
renders the sale void at the election of the 
vendor, as against the vendee and all others 
having no better titie than such vendee. It 
is true that the titie vests in tlie vendee, but 
it is a voidable title. Load v. Green, 15 Mees. 
& W. 216; Ash V. Putnam, 1 Hill, 302; Cary 
v.HotailingjId. 311; Dow v. Sanborn, 3 Allen,^ 
181; Nichols v. Michael, 23 N. Y. 264; Hen- 
nequin v. Naylor, 24 N. Y. 139; Seligman v. 
Kalkman, 8 Cal. 207; Bowen v. Schuler, 41 
lU. 192; Bidault v. Wales, 19 Mo. 36; Kerr, 
Fraud & M. 110; Conyers v. Ennis [Case No. 
3,149]. 

2. In order to establish fraud in the pm*- 
chase of goods, it is not necessary that the 
pm'chaser should have made false statements 
concerning his pecuniary ability, by which 
the credit was obtained. The fraud consists 
in the purchase with intent not to pay, and 
this intent may be proved by facts and cir- 

, cumstances as well as by the affirmative dec- 
, larations of the purchaser, Johnson v. Mo- 

nell, 41 N. Y. 655; Brown v. Montgomery, 20 
:N. Y. 287; Durell v. Haley, 1 Paige, 492: 
' Seligman v. Kalkman, S Cal. 207; Bidault v. 

Wales, 10 Mo. 30; Bowen v. Schuler, 41 lU. 

192; Bullock v. Narrott, 49 Bl. 62; Byi'd v. 

Hall, 41 N. Y. 646. 

3. A fraudulent suppression of the fact of 
insolvency is alone sufficient to avoid the 
sale. Johnson v. Mouell, 41 N. Y, 655; 
Durell V. Haley, 1 Paige, 492; Powell v. 
Bradlee, 9 Gill & J. 220; Hennequin v. Nay- 
lor, 24 N. Y. 139; Sel'gman v. Kalkman, 8 
Cal. 207; Bidault v. Wales. 19 Mo. 36. 
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4. The fraudulent intent may be found from 
acts of the purchaser after the sale. Bowen 
V. Schuler, 41 lU. 102, and cases above. 

0. The vendor may disaffirm the sale for 
fraud within a reasonable time after discov- 
ery thereof, and what is a reasonable time 
will depend upon the cii'cumstances of each 
ease. As a general rule, as against the ven- 
dee, and all who have no better title, he may 
elect to rescind so long as he has done noth- 
ing to affirm the sale after knowledge of the 
fraud. An execution creditor, a common-law 
assignee, one holding as collateral security 
merely, has no better title than had the 
fraudulent vendee. As to this there is no 
dispute, but our sixth proposition is disputed, 
and thereupon arises the principal difficulty 
in this case. 

G. We maintain that an assignee in bank- 
ruptcy is not a purchaser for value, that he 
stands lilie a common-law assignee, in the 
bankrupt's shoes, and that the defrauded 
vendor may rescind, even after the goods 
have come to the possession of the assignee 
in bankruptcy, as in this case part of the 
property had, and that the right to rescind 
is not cut off by the adjudication of bank- 
ruptcy and appointment of an assignee. We 
claim that under such circumstances the de- 
frauded vendor can reclaim his goods when- 
ever he can identify them, or any of them, 
in the possession of the assignee, and until 
they have gone to a bona fide holder for val- 
ue, exactly the same as at common law, and 
as a necessary result of this that he can 
claim of the assignee the proceeds of such 
goods which he may have sold, until in the 
regular course- of executing his trust he has 
paid over and distributed the same among 
the creditors of the bankrupt. Such is the 
law as to common-law assignees, and we see 
no difference in principle between the two 
cases. 

The plaintiff's coimsel combat this proposi- 
tion vigorously, tiaeir main reason being the 
inconvenience which will be introduced by 
such a rule into the administering the effects 
of bankrupts. 

Section 14 of the bankrupt act vests in the 
assignee "all the estate, real and personal, 
of the bankrupt * * «= and all * * * 
right, title, power, and authority to sell, man- 
age, dispose of, sue for, and recover or de- 
fend the same as the bankrupt might or 
could have had if no assignment had been 
made, * * * And he may sue for and re- 
cover the said estate, debts and effects ~ * * 
in the same manner and with like effect as 
they might have been prosecuted or defend- 
ed hj such bankrupt," 

So far the assignee represents the bank- 
rupt, but beyond this by the same section he 
is made to represent the creditors of the 
bankrupt, and is given gi'eater rights than 
had the bankrupt. "All the property con- 
veyed by the bankrupt in fraud of his cred- 
itors * - * shall in virtue of the adjudi- 
cation of bankruptcy and the appointment of 



his assignee, be at once vested in such as- 
signee." 

By this section just what the banicrupt had. 
no more, is vested in the assignee, by thi» 
we understand, all the property, rights, and 
equities of the bankrupt, which in law or eq- 
uity belonged to his creditors — no more, no 
less, not the estate or property of others. 

The bankrupt law of 1841 [5 Stat. 442] was 
not materially different from that of 1867, 
both substantially like the English bankrupt 
act of 6 Geo. IV. c. 16, § 63. Under both 
these statutes there are decisions which we 
submit fully and fairly rule this case: 

The decisions in Massachusetts under their 
insolvent law are also the same. Pratt v. 
Wheeler, 6 Gray, 520. Under the bankrupt 
act of 1841 there are four cases giving the 
same construction for which we contend. 
Ex parte Newhall [Case No. 10,159]; Win- 
sor V. McLellan [Id, 17,887]; Fletcher v. 
Morey [Id. 4,804]; Mitchell v. Winslow [Id. 
9,673]. 

Under the English act cited, the case of 
Load V. Green, 15 Slees. «fe W. 215, is exactly 
in point. A bought goods from B, with the 
fraudulent intention of not paj'ing for them, 
and kept them until his bankruptcy, when 
they were taken possession of by his assign- 
ees in bankruptcy. The defrauded vendors, 
after demand and refusal to deliver, brought 
trover against the assignees, and the action 
was sustained. The court says, "As the 
goods w^ere obtained by a fraudulent pur- 
chase, the plaintiffs had a right to disaffirm 
it, to revest the property in them, and to re- 
cover its value in an action of trover against 
the bankrupt; and as the assignees take, by 
virtue of the assignment, such interest only 
as the bankrupt has, the plaintiffs had the 
right to recover the value of the goods in the 
hands of the assignees in the same form of 
action on a conversion by them, unless they 
were entitled to the goods under the 72nd sec- 
tion." 

Tenneys, Flower & Abercrombie and E. A. 
Storrs, of counsel. 

DRUMMOND, Circuit Judge, charged thfr 
jury as follows: 

This is a case of a sale to an insolvent per- 
son, who was supposed by the vendor to be 
solvent, with tlie expectation and belief by 
the pm"chaser that the goods would never 
be paid for. 

There were also some facts connected with 
the ti'ansaction which it is proper for the 
jmy to consider, as perhaps adding evidence 
to what is claimed to be a fraud on the pai-t 
of the vendee at the tim^ of the sale, namely, 
that the bankrupt, residing at a little village 
some few miles from Milwaukee, where he 
had ti'ansacted business for several years, 
and where imder ordinary circumstances, the 
goods would be sent, requested the goods to 
be shipped to jNIilwaukee, for the reason, as 
the witness (his son) stated, that they could 
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be hauled from IMilwauteo to the banlcrupt's 
place of business. 

This, Tinder the conceded facts of the case, 
may perhaps be assumed to be a false repre- 
sentation made by the witness. 

The goods were shipped by the defendants 
as directed. They came into the possession 
of the bankrupt Nothing had occm-red to 
create any suspicion on tlie part of the de- 
fendants until the last of Hay or tlie first of 
June following, when, on the 5th of .Tune, 
measures were taken to reclaim the goods, [ 
-on the ground that tlie sale was fraudulent, j 
and that the right existed on the part of the 
Tenders, to make a reclamation. The goods, 
with the exception of about $100 worth, were 
accordingly reclaimed by the defendants and 
taken possession of by them. 

Now, under the facts of the case, the ques- 
tion is whether the action is maintainable 
by the assignee. 

The main ground upon which it is said the 
action could not be maintained, is that by 
the filing of the petition in banla-uptcy and 
the appointment of an assignee, he became 
the representative of the creditors, and that" 
it was not competent for the vendors, not- 
withstanding the fraud that had been com- 
mitted, to reclaim the goods, because it would 
be interfering with the rights of the general 
creditors; that other parties might have sold 
5oods to the bankrupt; that tliese goods 
might have been disposed of or the proceeds 
of them have been distributed in various 
ways to the creditors of the banla-upt or 
otherwise, and that therefore to allow a per- 
■son to come in under such ch-cumstances and 
to reclaim the goods because he could iden- 
tify them, would be giving him an unjust 
advantage over other creditors who had sold 
goods under similar circumstances, who 
would not have the power, owing to what 
might have occurred after the sale, to re- 
"Claim the goods or their proceeds. 

That is substantially the gi-ound upon which 
the case is placed on the pai*t of the plaintiff, 
and as constituting the reason why the rights 
of the defendants are not the same as they 
would have been if no petition in bankruptcy 
had been filed. 

The assignee in bankruptcy undoubtedly 
takes and holds the property in many re- 
spects differently from the banla-upt The 
assignee has a right, as to the property, to 
do many acts which the bankrupt himself 
would not have the right to do. And it is 
not therefore ti-ue, absolutely and witliout 
qualification, that an assignee takes prop- 
erty precisely as the bankrupt held it at 
the time the petition was filed. He talces it 
with sti'onger right, and as representing all 
Uae creditors of the bankrupt And the ques- 
tion is whetlier, under the circumstances of 
this case, he takes it so as to divest the right 
which the vendors would undoubtedly have 
liad, as against the vendee, to reclaim the 
property. 

The sale made by the defendants passed the 
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title in lie property to the bankrapt, but it 
passed only a defeasible title. That is to 
say, it could be rendered inoperative at the 
instance of the vendors, J. V. Farwell & Co. 
It was competent for the vendors to allow the 
bankrupt to retain possession of the prop- 
erty, and if before reclamation the bankrupt 
had parted with the property to a person 
who purchased it in good faith for value, 
that desti'oyed the right of reclamation by 
the vendors. So that it was a ti-ansfer of 
the title which might become absolute only 
at the option of the vendors. If the bank- 
rupt retained the property at the time of the 
filing of the petition in banki-uptcy, the title 
passed to the assignee in bankruptcy, and as 
we think the weight of authoritj^ is, it passed 
not as an absolute, but as a defeasible title, 
with the right still on the part of the vendors 
to reclaim the property, provided that it was 
done within a reasonable time after the sale 
and after knowledge of the fraud which had 
been perpetrated. Therefore, if you believe 
the facts stated by the witnesses, and if .you 
believe that within a reasonable time after 
knowledge of the facts, the vendors reclaim- 
ed the goods, or took effectual measm-es for 
their reclamation, tlien we think that the ac- 
tion can not be maintained against the de- 
fendants. 

It is, as I have said, substantially a ques- 
tion of law. We know there are many con- 
siderations which lead to an opposite conclu- 
sion. But looking at the case in all its as- 
pects, and in view of the great weight of 
authority upon the subject, we feel inclined 
to give you this instruction, knowing that it 
is competent for the plaintiff, if he shall 
think that the view of the com*t is erroneous, 
to have it reviewed by the supreme com-t of 
the United States. 

The jm-y found a verdict for defendants. 

NOTE. For an elAborate discussion of the 
rights of the creditor, where the purchaser, at 
the time of the purchase, had no intention of 
paying for them, consult Stewart v. Emerson 
[52 N. H. 301], and numerous authorities there 
cited. The supreme court of Illinois has just 
decided that where goods have been obtained by 
fraudulent representations, they can be reclaim- ■ 
ed at tho option of the vendor, unless thoy have 
passed into the hands of an innocent purchaser, 
without notice, and that an attaching creditor 
is not such a purchaser, but takes them subject 
to all equities. Sehweizer v. Tracy [7G 111. 345]. 

[NOTE. On plaintifPs appeal the judgment 
entered in this case was athrnied by the supreme 
court. Donaldson v. Farwell, 93 U. S. 631. Mr. 
Justice Davis, delivering the opinion of thc- 
court, said: * The doctrine is now established 
by a preponderance of authority, that a party 
not intending to pay, who, as in this instance, 
induces the owner to sell him goods on credit 
by fraudulently concealing his insolvency and 
his intent not to pay for them, is guilty of a 
fraud which entitles the vendor, if no innocent 
third party has acquired an interest in them, to 
disaffirm the contract and recover the goods. 
Byrd v. Hall, *41 N. Y. 647; Johnson v. Monell, 
Id. 655; Noble v. Adams, 7 Taunt. 50; Kilby 
v. Wilson, Ryan & M. 178; Earl of Bristol v. 
Wilsmore, 1 Barn. & C. 514; Stewart v. Emer- 
son, 52 N. H. 301; Benj. Sales, § 440, note of 
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the American editor. Here the defrauded ven- 
dors exercised the right of rescission shortly aft- 
er the sale, and as soon as they obtained knowl- 
edge of the fraud. If, therefore, this contro- 
versy were between Mann and them, it is clear 
that he would not be entitled to recover. The 
assignee has no right of action. It is true that 
the assignment relates back to the commence- 
ment of the proceedings in bankruptcy, and 
vests, by operation of law, in him with certain 
specified exceptions, the property of the bank- 
rupt, although the same is then attached and 
dissolves any attachment made within four 
months next preceding the commencement of the 
bankruptcy proceedings. But, if there be no 
such liens, and the property has not been con- 
veyed in fraud of creditors, the assignee has no 
higher interest in or better title to it than the 
bankrupt. Only the defeasible title of the latter 
to the goods in controversy vested in the as- 
signee, and we think that the exception to the 
charge of the court is not well taken."] 
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DONALDSON v. BLA.ZBN, 

[1 Hempst. 423.]^ 

Circuit Court, D. Arkansas. April, 1S40. 

JUIIISDICTIOX OF FbDEUAI^ CoURTS — PLEADING— 

Pkacticc. 

1. '^''here a demurrer was sustained to a 
declaration, on account of a failure to show a 
ease within the jurisdiction of the court, and 
the declaration was afterwards so amended as 
to cure that defect, it becomes substantially a 
new suit, and the defendant may interpose a 
plea to tJie jurisdiction of the court, averring 
that both parties are aliens. 

2. The facts and circumstances upon which 
jurisdiction over the case depends, must be set 
forth in the declaration or pleadings. 

3. Various examples given, and cases cited to 
illustrate this rule. 

4. And where the jurisdiction does not appear 
on the face of the declaration, such omission 
may be taken advantage of by motion to dismiss 
the suit, at any time before final judgment, or 
after verdict, by motion in arrest of judgment 
or by bringing a writ of error and having the 
judgment reversed. 

[This is an action for debt by Wellington 
Donaldson against Thomas Hazen.] 

A. F.owler, for plaintiff. 
Albert Pike, for defendant. 

Before JOHNSON, District Judge. 

OPINION OF THE COURT. This action 
of debt was brought by the plaintiff against 
the defendant, upon three promissory notes, 
alleged to have been executed by the defend- 
ant to LaughUin Donaldson, and by him as- 
signed to the plaintiff. In his declaration the 
plaintiff failed to aver the citizenship of the 
assignor of the notes, and at the last term 
of this court the defendant filed a general de- 
murrer to the declaration, which, was sus- 
tained by the com-t, on the ground that the 
plaintiff had failed to state a case of which 
the court could take cognizance. The plain- 
tiff then, with the leave of the court, amend- 
ed his declaration by averring L. Donaldson 
to be a citizen of the state of Kentucky. On 
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the 2Stli October, 183!), the defendant filed a 
plea, to the jmisdiction of this court, aver- 
ring both the plaintiff and defendant to be 
aliens. The plaintiff now moves the court 
to strike out this plea, and whether the mo- 
tion should be sustained is the only question 
now to be considered. 

The plaintiff contends that the defendant^ 
by a general demm'rer to his declaration, has 
waived the question of jurisdiction, and is ne 
longer at libertj' to raise it by plea. It 
may be conceded for argument, that if the 
demmi'er to the original declaration did not 
reach the question of jurisdiction, but went 
only to the merits of the case, that even to 
the amended declaration the defendant would 
not be permitted to file a plea to the jiu'isdic- 
ti-on of the com't. But this would not help 
the case, because the demurrer was sustained 
on the sole ground that the plaintiff had failed 
to state a case in his declaration of which the 
court could take cognizance. That this judg- 
ment of the court upon the demurrer was in 
accordance with the well-settled principles of 
law, can hardly admit of a doubt. 

It is settled by uniform and repeated deci- 
sions of the supreme court, that the facts 
or circumstances upon which the jurisdiction 
over the case depends must be set forth in the 
declaration. Thus, in a suit between an alien 
and a citizen, tlxe alienage ef the one and the 
citizenship of the other must be stated. 
Hodgson V. Bowerbank, 5 Grancb [9 TJ. S.] 
303; Jackson v. Tentj-man, 2 Pet [27 U. S.] 
136. When the suit is between citizens of 
different states the citizenship of the parties, 
to show not only that they are citizens of dif- 
ferent states, but also that one of them is a 
citizen of the state where the suit is brought,, 
must be stated. [Bingham v. Cabot] 3 Dall. 
£3 U. S.] 382; [Abei'crombie r. Dupuis] 1 
Cranch [5 U. S.] 343; [Wood v. Wagnon] 2 
Cranch [6 U. S.] 9, 126; [A^'inchester v. Jack- 
son] 3 Cranch [7 V. S.] 515; [Hope Ins. Co. v. 
Boardman] 5 Cranch [9 U. S.] 57; [Sullivan v. 
Fulton Steamboat Co.] 6 Wheat. [19 U. S.] 
450; [Breithaupt v. Bank of Georgia] 1 Pet. 
[26 U. S.] 238. And in a .suit to recover the 
contents of a promissory note, or other chose 
in action, except foreign bills of exchange 
and debentures, brought by an assignee of 
such note, it is necessary to aver that the 
original promisee, through whom the plaintiff 
claims to recover, is an alien or citizen of an- 
other state, as the case may be, so as to show 
that he also might have maintained the action 
in the court to recover such contents. jMon- 
talet v. Murray, 4 Cranch [8 U. S.] 46. And 
when the want of jurisdiction is apparent 
upon the face of the declaration by reason of 
the omission of a statement of the facts req- 
uisite to bring the case within the cognizance 
of the court, it is well settled that the de- 
fendant may take advantage of such omis- 
sion, either by motion, at any time before 
judgment, to dismiss the suit, or after ver- 
dict he may move in aii-est of judgment, or 
after judgment he may bring a writ of error 
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and liave the judgment reversed. Lanning 
V. Dolph [Case No. 8,073]; [Mollan t. Tor- 
rance] 9 Wheat [22 U. S.] 537; Shute v. Da- 
vis [Case No. 12,828]; [Hope Ins. Co. v. 
Boardman] 5 Crancli [9 U. S.] 57; [Aber- 
crombie v. Dupuis] 1 Crancli [o U. S.] 343; 
[Jackson v. Twentyman] 2 Pet [27 U. S.] 136. 
If, then, the omission is a good ground to ar- 
rest the judgment or to reverse it on a writ 
of error, it can admit of no doubt that it is a 
good ground of demurrer; for no principle is 
better established, tlian that a demurrer will 
reach every defect in the pleadings, which 
would be fatal on a motion in arrest of judg- 
ment or on a writ of ei-ror to reverse the 
judgment The defendant, then, by demur- 
ring to the original declaration, did not admit 
the jurisdiction of the court; for indeed the 
decision upon the demurrer was given upon 
the express ground of want of jurisdiction. 
The plaintifE then amended his declaration, 
and lor the first time stated a case within 
the jm-isdiction of the court, and which be- 
came, as it were, a new case. The defendant 
could then only call in question the jurisdic- 
tion of the com*t by an appropriate plea, tra- 
versing the facts alleged by the plaintiff. 
Shall the defendant be precluded ficom fihng 
a plea denying the facts upon which the ju- 
risdiction of the court rests, because he de- 
murred to the original declaration on the 
ground that it failed to state a case within 
the cognizance of the court? I think not 
Such a rule would be unjust The motion to 
sti-ike out the defendant's plea to the juris- 
diction of the com-t is overruled. 
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DONALDSON et al. v. McDOWBLL et al. 

[Holmes, 290.] ^ 

Circuit Court, D. jNIassachusetts. Dec, 1873.* 

Demurrage— Bill, of Ladia'G. 

The ship has a privilege against the cargo for 
damages in the nature of demurrage, enforce- 
able in the admiralty, when the cargo has not 
been received within a reasonable time, through 
fault of tlie consignee, although the bill of lad- 
ing contains no demurrage clause. 
[Cited in Sheppard v. Philadelphia Butchers" 
Ice Co., Case No. 12,757; Irzo v. Per- 
kins, 10 Fed. 781; Hawgood v. 1,310 Tons 
of Coal, 21 Fed. 686; The William Mar- 
shall, 29 Fed. 329.] 

Admiralty appeal from a decree of the dis- 
trict court [of the United States for the dis- 
ti'ict of Massachusetts]. 

The claimants [Walter Donaldson and oth- 
ers] shipped at Blizabethport, N. J., on the 
brig Hyperion, a cargo of coal, owned by tliem, 
and to be delivered to them as consignees at 
Phillips' wharf in Salem, aiass. The bill of 
lading contained no demurrage clause. The 
"briga-rrived atSalem July 26, and on the same 



^Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
= [AtBrming Case No. C,9S7.] 



(^Case No. 3,985) DONALDSON 

day the master notified the consignees' agent, 
at PhUlips' wharf, of his arrival and readi- 
ness to discharge, and demanded a berth. 
Another notice was given to the consignees 
in person, July 28. No berth was furnished 
till Aug. 2, when the brig began to discharge. 
The discharge continued at a very slow rate, 
owing to the negligence and delay of the 
consignees, (the coal being removed from 
the wharf as soon as discharged), until Aug. 
6, when the cargo was libelled for freight 
and demurrage. On the 10th it was re- 
leased, and discharge was completed on the 
12th. In the district court a decree was en- 
tered for the libeliants [James B. IMcDow-ell 
and others (Case No. 6,987)], and the claim- 
ants appealed. 

Joseph Nickerson, for appellants. 
F. L. Hayes, for libeliants. 

SHEPLEY, Circuit Judge. This appeal 
from the decree of the district court in ad- 
miralty presents the question, whether the 
ship has a privilege against the cargo for 
damage, in the nature of demurrage, when 
the cargo has not been received within a 
reasonable time, through the fault of the 
consignee. The consignees in this case, al- 
though not nominally in the bill of lading, 
yet in fact ^ere the shippers of the cargo- 
Appellants contend that as the bill of lading 
contains no express contract concerning de- 
murrage, the law will not imply one against 
the consignee. 

When the bill of lading contains no provi- 
sion for the payment of demurrage, courts 
of common law have generally held that the 
consignee, or his assignee, is not liable for 
demurrage, even after receipt of the goods. 
Smith V. Sieveking, 5 El. & Bl. 589; Young 
V. Sloeller, Id. 755; Gage v. Morse, 12 Allen, 
410. But when the bill of lading has con- 
tained a stipulation for demurrage, either 
expressly or by reference to the charter-par- 
ty, the acceptance of the goods has been held 
to be evidence of an agreement by the con- 
signee to pay demurrage as well as freight 
Chief Justice Mansfield said, inJesson v. 
Solly, 4 Taunt 52, "If the consignee will 
take the goods, he adopts the contract" 
The reason given in the cases first cited is, 
that as the consignee is not a party to the 
contract in the bill of lading, and is only lia- 
ble upon the contract which may be implied 
upon the actual delivery of the cargo and 
waiver of his lien by the master, he is not 
bound to accept the cargo at any particular 
time, and incurs no responsibility by a re- 
fusal or delay in accepting it; and that 
the contract implied from its acceptance can 
extend no further than the conditions upon 
which its delivery is made dependent by the 
bill of lading. This enables the consignee un- 
reasonably to refuse or delay to receive the 
goods when the master tenders delivery, and 
thus subject the ship to expense and delay; 
while the consignee may subsequentiy claim 
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tliegoodson paymentof the stipulated freight, 
and reeeiye them without any liability to pay 
the damages occasioned by his own neglect 
or refusal. The reasoning in these cases is not 
very satisfactory, and the result is to exempt 
the consignee from liability to an action at 
law for the consequences of his own neglect 
Since the decisions in the English courts re- 
lied upon in support of this doctrine, the 
English bills of lading act, 18 & 19 Vict c. 
Ill, § 1, provides that "Every consignee of 
goods named in a bill of lading, and every in- 
dorsee of a bill of lading to whom the prop- 
ertj' of the goods therein mentioned shall 
pass, upon and by reason of such consign- 
ment or indorsement, shall have transferred 
to and vested in him all rights of suit, and 
be subject to the same liabilities in respect 
of such goods as if the contract contained in 
the bill of lading had been made with him- 
self." Under this statute the assignee who 
receives the cargo has all the rights and 
bears all the liabilities of a contracting par- 
ty. See Smurthwaite v. Wilkins, U O. B. 
(N. S.) 842. Independent of the bills of lad- 
ing act, the English and American courts' 
have held, that, where the consignee is the 
freighter, he is held liable to the vessel for 
any unnecessary detention in loading or un- 
loading, although no express contract is 
made on the subject Sprague v. West [Case 
No. 13,2o5V, Holt, Shipp. pt 3, c. 1, § 25. 

In Horn v, Bensusan, 9 Oar. & P. 709, it 
was admitted that the ship-owner, on a spe- 
cial count in the declaration for not loading 
or unloading in a reasonable time, could re- 
cover damages for detention of the ship 
against the consignee. In the ease before 
the court, it clearly appears that the title of 
the coal was in the claimants, and tliat they 
were in fact the freighters of the coal. The 
master testifies that he received his order for 
the coal from the claimants in New York; 
tliat he delivered that order to the Scranton 
Coal Company, and they gave him orders to 
take to Elizabethport, to the Scranton coal 
dock. Upon this state of facts, the con- 
signees being also the shippers of the cargo, 
I see no reason v^hy the ship-owner could not 
recover, by a libel in personam, against the 
consignee, demurrage occasioned by his neg- 
lect in the unlivery of cargo. Under such 
circumstances, in the case of Crerar v. Mon- 
treal Ocean Steamship Co. [Case No. 3,385], 
Judge Fox awarded damages for demurrage 
of the ship, occasioned by the delay of the 
defendants as consignees to take delivery 
seasonably of a cargo of coal which the ship- 
owner was x-eady and offered to deliver; and 
the decision was affirmed on appeal to the 
circuit court by Mr. Justice Clifford. 

TVhatever the personal liabilitj' of the con- 
signee, simiily as consignee receiving the 
cargo, may be in a court of common law, 
there can be no reasonable doubt of the lia- 
bility of the cargo in a proceeding in rem in 
the admiralty for demurrage, when the de- 
lay is occasioned by the freighters of that 



cargo, or the consignees who receive that 
cargo. Demurrage is only an extended 
freight or reward to the vessel, in compensa- 
tion for the earnings she is improperly caus- 
ed to lose. Every improper detention of a 
vessel may be considered a demurrage, and 
compensation under that name be obtained 
for it 2 Hagg. Adm. 317. It is a maxim 
of the general maritime law, that the ship is 
boimd to the merchandise, and the merchan- 
dise to the ship. Yalin, Comm. bk. 3, tit 1, 
art 11; Id. tit 3, art 24; Tard. Droit Com. 
arts. 709, 961. The law-merchant considers 
that the master contracts rather with the 
merchandise than the shipper, and it neces- 
sarily follows from this, that the merchan- 
dise is liable for whatever the shipper is lia- 
ble- As in this country courts of admiralty 
have frequently exercised their juxisdiction 
to enforce the privilege where the cargo has 
been libelled for freight, general avero.uo, 
and other charges, there seems to be no just 
ground for making an exception, and refus- 
ing a remedy for a violation of duty and 
right in the case of demurrage, which, under 
circumstances like those in the present case, 
is as much a charge or damage which the 
master may lawfully demand, and for which 
he has a privilege against the cargo, as the 
freight itself, of which demurrage is only an 
extension. 

Decree of district court affirmed, with in- 
terest and costs. 
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Case nSTo. 3,986. 

The DON JUAN. 

[8 Ben. 489.]* 

District Court, E. D. New York. July. 1S7G. 

Collision at Pieu — ^Tuo and Tow. 

A tug. in the employ of- the Erie Railway Co., 
was towing a schooner on a hawser astern, out 
from a slip at Jersey City. The superintendent 
of tugs for the company was on the pier direcr- 
ing the movements of the tug and schooner. 
The tide was flood, and a lino was got out 
from the schooner to the pier on the lower side 
of the slip, which was shorter than the piei 
on the upper side, to hold her up against the 
tide. This line was cast off, by order of the 
mate of the schooner, before she had cleared the 
pier on the upper side, and her rigging caught 
on a yard of a bark lying alongside of the U]jper 
pier and broke it: Held, that the tug was not 
responsible to the bark for the damage done. 

This was a libel by the owner of the bark 
Francisco Bellagamba to recover damages 
for the breaking of one of her yards by its 
being caught by the rigging of the schooner 

* [Reported by Robert D. Benedict, Esq.. and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Moss Glen, while in tow of the tug Don Jn- 
an. The bark was lying at the ^ower side of 
-a, pier near the end. The next pier below 
was a shorter pier. The Moss Glen was be- 
ing towed out of the slip between the piers 
-astern of the Don Juan, on a hawser. 

F. A. "Wilcox, for libellants. 
R. D. Benedict, for respondents. 

BENEDICT, District Judge. The damage 
-complained of consists in the breaking of the 
yard of the bark Francisco Bellagamba, by 
tlie fore-rigging of the schooner aioss Glen. 
The bark was moored alongside a pier, and 
the schooner was passing by the bark, going 
■out of the slip in tow of the tug Don Juan, 
"upon a hawser. The proofs show that the 
<:ause of the schooner's coming in contact 
with the bark was the slacking of a line, 
which had been run from the schooner to the 
■other side of the slip for the purpose of keep- 
ing the schooner up against a strong flood 
tide then running through the slip, and 
which, as soon as the line was slacked, car- 
ried the schooner upon the bark. The slack- 
ing of this line was not the act of the tug, 
but of the mate in command of the schooner. 
The injm*y tliat followed was done by the 
schooner and not by the tug, and the negli- 
gence of her mate in directing the line to be 
•cast o£E was the cause of her doing it. For 
«uch an act of negligence, not possible to be 
prevented by the tug, and which brought the 
schooner in contact with the bark in spite of 
4ill care and effort on the part of the tug, the 
tug is not responsible. 

It is stated in the answer that the tug was 
in the service of the Erie Railway Company, 
and that Homans, the superintendent of tugs 
for said company, had charge of the move- 
ments of the tug and of the schooner; but 
Homans did not have charge on board the 
schooner at the time the line was thus slack- 
ened. The mate of the schooner had charge 
there. He gave the order to slack the line 
and so brought his vessel in contact with the 
bark, in spite of the efforts of Homans and 
-of the tug to keep her clear. This act of the 
mate of the schooner is not made the act of 
the tug by the circumstance that Homans had 
charge of the movements of the tug and 
schooner. The act was an independent act 
•of negligence, committed by the person in 
that particular responsible for what was 
-done on board his vessel, which resulted in 
damage being caused by his vessel to the 
bark, and is not in law an act of the tug for 
which she can be held responsible in this ac- 
tion. Whetner as between the schooner or. 
the bark the responsibility is upon the 
schooner or the bark by reason of the condi- 
tion *of the yards of the bark is a question 
unnecessary to determine here. The libel 
must therefore be dismissed with costs. 
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Case "No. 8,986a, 

Case of DONNELL.^ 

District Court, D. Maine. June, 187G. 

Bankhgptcy — Sales by Assignee— Confirma- 

TIOX. 

[It is not the practice in the first circuit to 
confirm sales by assignees, as the rights oi 
third parties are liable to be compromised there- 
by.] 

[Cited in Re Alden, Case No. 151.] 

In the matter of Thomas E. Knight, a banlc- 
rupt. 

A sale of 'real estate was made, at public 
auction, after the notice by the assignee of 
said Knight, to William E. Donnell, of Port- 
land. Said Donnell filed a petition to confirm 
said sale, upon which is endorsed in the hand- 
writing of FOX, Disti'ict Judge, the following: 
"It appears not to have been the practice in 
the fii'st circuit to confirm sales by assignees; 
and on account of rights of tliird parties being 
liable to be compromised thereby, I decline to 
adopt such practice, and refuse to pass upon 
the matter of the confirmation of the sale in 
this cause." 



Case Wo. 3,987. 

DONNELL et al. v. COLUMBIAN INS. CO. 

[2 Sumn. 3GG.] ' 

Circuit Court, D. Massachusetts. May Term. 

1S36. 

Exceptions to Master's Reports — Practjcb— 
Marine Insurance — Presujiption of Sea-wor- 
thiness— Construction OF POLICr — COMMEU- 
ciAT, Usages— State Decisions. 

1. A party sliould rectuire the master, or audi- 
tor, to report specially such evidence, as furnish- 
es the ground of any exception. And the court 
will not open the facts of the report, unless to 
correct some unquestionable error. 

[Cited in Greene v. Bishop, Case No. 5,763; 
Hart V. Shaw, Id. 6,155; Welling v. La 
Ban, 34 Fed. 42; Tilghman v. Proctor, 125 
U. S. 150, S Sup. CL Rep, 901.] 

2. There is no rule or presumption of law, 
which makes the seaworthiness of a vessel at 
the commencement of the voyage prima facie 
evidence, that the subsequent repairs, necessary 
to be made during the voyage, arose from some 
extraordinary peril. Otherwise, the underwrit- 
ers might he made liable for losses for mere 
wear and tear. 

[Cited in Higgins v. Moore, 34 N. X. 422.] 

3. The necessity of repairs, in the course of 
the voyage, on account of mere wear and tear, 
does not impair the original warranty of sea- 
worthiness. 

4. Where a verdict was taken against the de- 
fendants by consent, subject to the report of au- 
ditors, in order to ascertain lie amount of tht 
loss suffered by tlie plaintiffs, held, that the de- 
fendants, by tliis course, only admitted, that the 
plaintiffs had some cause of action, and did not 
preclude themselves from any inquiry into the 
cause and nature of the loss, and the amount, 
which was attributable to the perils insured 
against. 

5. A payment of money into court admits 
the contract and damages only pro tanto; and, 

^ [Not previously reported.] 

- [Reported by Charles Sumner, Esq.] 
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if the plaintiff does not establish more at the' 
trial, he must be nonsuited, or have a verdict 
against him. 

6. In a policy of insurance, it was stipulated, 
that the underwriters shall not be liable "for 
any partial loss of other goods, or on the ves- 
sel and fx-eight, unless it amount to five per 
cent, eselusive in each case of all charges and 
expenses incurred for the purpose of ascertain- 
ing and proving the loss;" Held, that the words 
"in each ease," in the foregoing clause, do not 
mean "at each time of loss," but that they refer 
to the three several subjects insured, goods, 
freight, and vessel, and require a damage of 
five per cent, to justify a claim in each case. 

[Cited in Airey v. Merrill, Case No, 115.] 

7. Successive losses on the cargo, in the course 
of the voyage, each less than five per cent, 
but in the aggregate amounting to mox'e than 
five per cent., are not within the exception, and 
are to be borne by the underwriters. 

S. Semble, that the same rule prevails with 
regard to losses on the ship. 

9. Semble, that this rule prevails among the 
commercial states of the continent of Europe. 

10. Usages among merchants should be spar- 
ingly adopted as rules of law by courts of jus- 
tice, as they are often founded in mere mistake, 
and in a want of comprehensive views of the 
full bearing of principles. 

[Cited in Palmer v. "Warren Ins. Co., Case No. 
10,69S; Citizens' Bank v. Nantucket Steam- 
boat Co., Id. 2,730; The Sydney, 27 Fed. 
127.] 

11. Semble, that in questions of commercial 
law, the courts of the United States are not 
concluded by the local construction proceeding 
from the state courts. 

12. Quaere — If a distinction exists between 
successive losses by the same peril in the sam*'- 
voyage, and successive losses by different perils 
in the same voyage. 

AssuuipiJiit on a policy of insurance, dated 
on the '23(1 of June, 182S, whereby the plain- 
tiffs [John S. Donuell and others] caused 
themselves to be insured, lost, or not lost, 
"$4,500 ou the ship United States, and ?10,- 
500 on property ou board said ship, valued at 
5 per cent, above the costs and charges, per 
invoice, at all periods of the Toyage, at and 
from Baltimore, to, at, and from all ports 
and places, in any order of succession, one or 
more times to the same, between Valparaiso 
and Guayaquil, both inclusive; at and from 
thence to port or ports in Manilla and Java, 
and at and from thence to port of discharge 
in Europe or the United States, either, but 
not both, with liberty to stop on her passages 
for advice, trade and refreshment; risk 
to commence May 9, 1S18, at noon. In. 
case the United States returns from the 
Pacific to Baltimore, the risk to be covered 
by the policy;" at a premium of 5 per cent, 
per annum, to add one per cent, if said ship 
should be north of the straits of Dover be- 
tween the first of November and the first day 
of March. Ship valued at $15,000, not in- 
cluding premium. The policy, after enumer- 
ating the usual risks, contained the follow- 
ing, among other provisos; "Provided, that 
the assurers shall not be liable for any par- 
1 ial loss on sugar, &c., unless the loss amount 
to 7 per cent.; nor for any partial loss on 
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salt, &c., or other goods, which are esteemed 
perishable ^n their own nature, unless it 
amount to 7 per cent, on the average value 
of such articles, and happen by stranding; 
nor for any partial loss on other goods, or 
on the vessel or freight, unless it amounts to 
5 per cent, exclusive in each case of all 
charges and expenses incurred for the pur- 
pose of ascertaining and proving the loss; 
but the owners of such goods shall recover 
on a general average." The declaration al- 
leged, that in the course of the voyage in- 
sured, and while the ship, with her cargo (of 
coffee) on board, was proceeding from Bata- 
via to Antwerp, she was greatly injured by 
stormy and tempestuous weather, &c., and 
was compelled to put away for the Isle or 
France, where she arrived; that the cargo- 
was W'etted and damaged by the storm, and 
tlie plaintiffs put to great expense in saving 
and unlading the cargo, and. repairing the- 
ship; and part of the cargo was spoiled; that 
the ship, after she was repaired, sailed, with 
the residue of the cargo, for Antwerp, and on 
the 15th of December, 1829, was, by the 
force of the winds and waves, and ice and 
currents, driven on certain shoals in the rivei*^ 
Scheldt, and was thereby greatly injured, 
and the cargo greatly wetted and damaged,. 
&C- At the trial on the general issue, a ver- 
dict was, by consent, taken for the plaintiffs, 

for the sum of dollars, subject to th(^ 

opinion of the court upon the report of au- 
ditors appointed by the court. The auditors 
made a special report, in which they disal- 
lo^ved certain charges, ranked by them, as 
class fifth of charges for repairs on the ship, 
viz. materials for the deck, stanchions, rails, 
wales, &c., and labor incident thereto. The- 
following extract from their report, in rela- 
tion to these items, will elucidate the opinion 
of the court. "The evidence in relation to 
this class of charges is very imperfect. If the 
admission or proof of seawoi*thiuess estab- 
lishes every part of the vessel to be sound at 
every stage of the voyage, injury by perils 
insured against excepted, then the fact, that 
the stanchions and rails were broken, and 
the deck planks and side planks near the 
wale needed rei^lacing or repairing, might of 
itself be considered to be evidence of some ex- 
traordinary peril, for -which the underwrit- 
ers are answerable. But if the establishment 
or admission of the seaworthiness of the ship,^ 
at the commencement of the voyage, still 
leaves open the inquiry, whether particular 
repairs in the course of the voyage were ren- 
dered necessary by the perils insured against, 
or by decay or by defects, or by wear and 
tear, as the auditors suppose to be the case, 
then the establishing of the fact of the neces- 
sity of the repairs does not, as the auditors 
supxjose, throw upon the underwriters the 
burthen of proving that the necessity for the 
repairs arose from some other cause than 
the perils insured against; but on the con- 
trary, thej' presume, that the assured must 
show, hy some further evidence than th& 
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-mere fact of the necessity Of'tHe repairs,' 
tliat tliey were rendered necessary by the 
damage occasioned tty tlie perils insured 
against In regard to tlie present class of 
charges, the auditors do not And any evi- 
dence in the log-book or deposition of the 
master, or other documents, that these re- 
pairs were of damage occasioned by perils 
of the seas, other than the evidence, if any, 
arising from the kind of injuries or defects, 
which required repairs. Had the vessel been 
new, the mere fact of these repairs being 
needed, might itself have been sufficient 
ground of inference, that a peril within the 
policy -«'as the cause. But considering, that 
she was eighteen years old; that neither the 
log-book, nor the captain's deposition state 
that these parts of the vessel were damaged 
in consequence of a storm or by perils of the 
sea, nor state any fact from which such 
cause of damage can be inferred; and con- 
sidering, that holes were picked in the water- 
ways by the carpenter, before going into 
Mauritius, showing, as the auditors suppose, 
the defective or decayed state of the part of 
the vessel in which some part of these re- 
pairs were made, and considering also the ap- 
prehension of the men in regard to going on 
in the vessel, the auditors conclude, that this 
cless of charges is not shown to have been 
incurred in consequence of the operation of 
any peril within the policy." 

And now, at this term, the case was argued 
upon certain exceptions taken to that report 

Benjamin E. Curtis and Mr. Fletcher, for 
plaintiffs. 
Mr. Hubbard, for insurance company. 

STORX, Cu:cuit Justice. No question is 
.now before the comt, as to any loss on the 
ship, as far as it is allowed by the auditors, 
or as to any general average, both of these 
having been admitted or adjusted between 
the parties. But the auditors have disallow- 
ed certain charges, enmnerated in then- re- 
■port as class fifth of charges for repairs on 
the ship, viz. materials for deck, outside, 
stanchions, rails, wales, &c., and labor inci- 
dent thereto. Upon these items the auditors, 
in their report made the following remarks. 
(Here the judge repeated them.) Now, in 
this view of the matter, the coimsel for the 
plaintiffs object to this pai-t of the report 
upon two grounds: First, that the auditors 
have drawn a wrong conclusion, in point of 
fact from the evidence submitted to them 
on these charges; secondly, that, in point of 
law, the seaworthiness of the vessel at the 
■commencement of the voyage is prima facie 
evidence, that all subsequent repairs, neces- 
sary to be made during the voyage, did arise 
from some extraordinary peril; and, there- 
fore, the auditors were bound so to consider 
it, at least in the absence of all contradictory 
and controlling evidence. Unless these items 
of charges are allowed, there is no loss ex- 
ceeding 5 per cent on the ship; and hence 



arises the importance of considering them in 
the cause. 

As to the first point it is not now proper- 
ly before this court upon the report. The 
auditors have not reported, what the evi- 
dence was before them upon this matter; 
nor did the plaintiffs require them to report 
it specially, as they ought to have done, if 
they meant to bring the conclusion of the 
auditors under the review of the court The 
report of the auditors is in the natm-e of a 
report of a master in a suit in chancery; and^ 
when exceptions are to be taken to the latter, 
the evidence, which fm*nishes the ground of 
the exceptions should be required, by the par- 
ty excepting, to be stated by the master; for 
otherwise the com*t will- not wander at lai'ge 
into the evidence in order to ascertain^ 
whether, by possibUity, the mastei* was 
wrong in his conclusion or not Still, how- 
ever, as this is a mere mistake in practice, if 
the court were now satisfied, that the audi- 
tors had committed a gross and palpable er- 
ror in any matter of fact to the injmy of the 
plaintiffs, I should feel it a duty to recommit 
the report in order that such an error might 
be corrected. But if it be a matter of fair 
doubt, or a conclusion upon evidence in its- 
own nature ambiguous and uncertain, upon 
which different persons, equally impartial 
and intelligent, might entertain different 
opinions; there the com't will not substitute 
itself for the judgment of the auditors, any 
more than it would for the judgment of a 
jm-y, even though it might not perhaps have 
originally arrived at exactiy the same con- 
clusion. It is sufficient for the com-t to ab- 
stain from any interference, as to a matter 
of fact, that it is not clearly satisfied, that 
thex-e has been an unquestionable error. 
My opinion is, in the present case, that there 
is no such error. 

Then, as to the point of law. I agi'ee, that 
the verdict admits the seaworthiness of the 
ship for the voyage from Batavia to Ant- 
werp. But, in my judgment it fm'nishes no 
sufficient ground to say, that all repairs, 
which may incidentally become necessary or 
proper in the com'se of the voyage, are there- 
fore to be atti-ibuted to the exti-aordinary 
perils insm'ed against. It is clear, that the 
underwriters are never liable for losses occa- 
sioned by the mere wear and tear of a ship 
dm'ing a voyage. Unless it can be establish- 
ed, that no losses by mere wear and tear can 
occm* dm:ing a voyage, which it may be nec- 
essary or proper to repair, consistentiy with 
the warranty of seaworthiness, there is an 
end of the argument I know of no such pre- 
sumption of evidence, and no such principle 
of law. On the contrary, I have always sup- 
posed, that there may be many small re- 
pairs, neeessai'y and proper in the com*se of 
a voyage, from mere wear and tear, the ex- 
istence of which would not impair the war- 
ranty of seaworthiness. Suppose some of the 
timbers of a ship are decayed, and yet not 
to such a degree as to destroy her seaworthi- 
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ness; and repairs should be necessary in that 
part of the ship from any extraordinary per- 
il, witliout absolutely requiring that timber 
to be removed; it might be matter of great 
proi)riet3'-, and in a general sense necessaiy 
and proper, to take out such timber; and 
yet the underwriters might not be liable for 
the loss. As I understand the law, the un- 
derwriters are not liable for any repairs or 
losses on a ship, not properly occasioned by, 
or atti-ibutable to some peril insm-ed against. 
The mere fact, that repairs are made by a 
master in the course of a voyage, in the ex- 
■ercise of his discretion (which discretion is al- 
ways confided to him to some extent by law), 
can fm'nish of itself no proof, that those re- 
pairs were indispensable, and far less, that 
they were required bj-- some extraordinary 
peril. Such repairs must often be made in 
the exercise of a soxmd discretion, and with 
a prudent view to the interests of the owner. 
In every case, in which the assm*ed seeks 
to recover for such repairs against the imder- 
writers, he must show, not only that they 
Tvere proper and necessary, but that they be- 
came so from the extraordinary perils of the 
voyage within the policj'-. The loss is like ev- 
«ry other loss within the policy. The onus 
proband! is on the assured to establish it by 
<;ompetent and satisfactory proofs, before he 
is entitled to recover it It appears to me, 
therefore, that the auditors were, under these 
circumstances, perfectly correct in their view 
of the law. 

But it is said, that the defendants have pre- 
cluded themselves from any inquiry of this 
sort, by consenting to take a verdict against 
them; for that admits, that the plaintiffs 
have sustained some loss; and if so, then the 
only thing for the auditors to do, was to as- 
certain the amount of the loss, not to ascer- 
tain the cause of the loss; for the verdict 
-admitted that. The case has been likened 
to the case of payment of money into court 
upon a policy, which not only admits tlio 
loss, but the cause of the loss as stated in the 
declaration; and for this the case of T^^'ald- 
ron V. Coombe, 3 Taunt. 162, has been relied 
on. 

It appears to me, that the argument is not 
maintainable, either upon principle or upon 
authority. By consenting to take a verdict 
against them, subject to the report of au- 
ditors, the defendants have done no more 
than admit, that the plaintiffs had some 
■cause of action against them, and had sus- 
tained some loss or damage within the perils 
of the policy. The quantum of that loss or 
damage is precisely what the auditors were 
appointed to ascertain, as substitutes for the 
jury. The latter, upon the trial, would have 
been bound to find, not only that there was 
some loss, but the nature and extent of that 
loss. If the defendants had admitted, be- 
fore the jury, that the plaintiffs were enti- 
tled to recover some loss or damage, the in- 
quiry would still have remained, what loss, 
4ind what damage; and that could be ascer- 



tained only by ascertaining the loss and dam- 
age properly attributable to the perils of the 
sea. The very same duty has now devolved 
upon the auditors. They are to ascertain, 
not w^hat loss or damage has Deen sustained 
by the plaintiffs, but what loss or damage by 
the perils within the policy, and for which 
the underwriters are properly answerable. 
By referring the amount to the judgment of 
the auditors, it could never be supposed, that 
the defendants intended to make themselves 
liable for losses or damages not within the 
scope of the policy. 

As to the case of Waldi'on v. Coombe, 3 
Taunt. 162, it turned upon otlier considera- 
tions, and does not in any manner touch this 
doctrine. It is admitted, that payment of 
money into court admits, that the plaintiff 
has a good cause of action to that amount 
upon the peril specified in the declaration. 
Thus, for example, the payment of 50 per 
cent, into court upon a declaration on a pol- 
icy, alleging a loss by perils of the seas, ad- 
mits a loss by such perils to that amount; 
but not beyond it. The argument in "VVald- 
ron V. Coombe was not, that the plaintiff, 
without proof, could recover beyond the 50 
per cent, paid into court; for proof was of- 
fered of that. But the argument for the de- 
fendant was, that the plaintiff "had not, in 
fact, even proved, that there had been a 
storm or an hour's foul weather during the 
voyage." Now, the declaration averred a 
loss by perils of the seas. And Lord Chief 
Justice Mansfield said, in answer to the ar- 
gument, "The payment of money into court 
admits the storm." He did not say, that the 
payment admits all the loss claimed to have 
been by storms. And Lawrence and Heath, 
Justices, added, with reference to the evi- 
dence; "No facts are laid before the court, 
from which we can infer, that the defendant 
could put himself in a better situation, if he 
had the advantage of a new trial." So that 
the court did not touch the point now in 
judgment; but the verdict was confirmed up- 
on other grounds. Nothing, indeed, is better 
settled than the rule, that payment of money 
into court admits the contract and damages 
only pro tanto; and if the plaintiff does not 
establish more at the trial, he must be non- 
suited, or have a verdict against him. Ruck- 
er V. Palsgrave, 1 Taunt. 419; Gutteridge v. 
Smith, 2 H. Bl. 374. The case of Ilucker v. 
Palsgrave, 1 Taunt. 419, is a direct authority 
to this very point of payment of money into 
court for a loss upon a policy. My judgment 
is, therefore, with the auditors on this point; 
and this disposes of the partial loss on the 
ship; for, under these circumstances, it does 
not amount to 5 per cent. 

We come, in the next place, to the consider- 
ation of the real and difficult question in the 
cause; and that is, whether, under the ex- 
ception in this policy, the plaintiffs are en- 
titled to recover for two partial losses oc- 
cm-ring to the cargo at two different points of 
the retm-n voyage, each less than 5 per cent., 
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"but in tlie aggregate amounting to more tlian 
5 per cent Tlie language of tlie policy is, 
tbat the imderwi-iters shall not be liable "for 
any partial loss on otlier goods, -or on tlie 
vessel, or froiglit, unless it amount to 5 per 
cent, exclusive, in eacli case, of all charges 
and expenses incun-ed for the pm'pose of 
ascertaining and proving the loss." In the 
argument at the bar, some criticism has been 
employed to establish, that the words "in 
each case," in the clause, mean "at each time 
of loss," but, in my judgment entirely with- 
out success. These words, in their tme and 
proper meaning, applj^ to goods, vessel and 
freight, and require 5 pex" cent damage to 
justify a claim in each case, that is, in case 
of an insm-ance on goods, on vessel, and on 
freight If all three are insured in one pol- 
icy, a loss of 5 per cent on the cargo will 
not authorize a recovery for a loss on vessel, 
or on freight, unless the loss on them be also 
5 per cent What then is the true interpreta- 
tion of this clause? Does it mean, that each 
single loss accruing at one and the same 
time, and, as it were uno flatu, should 
amoimt to 5 per cent, or only that all the 
aggregate losses on the subject-matter dm-- 
Ing the voyage should amoimt to that sum? 
If I had been called upon to give a consti-uc- 
tion to this clause, wholly independent of 
authority or usage, I confess, that the sti-ong 
Inclination of my mind is, that I should hold 
it to apply to an aggi-egate- of losses dm-ing 
the whole voyage, and not to a loss of 5 per 
cent at any one time, or by any one contin- 
uous peril. My reason is, that the general 
words of the policy apply to all losses, during 
the voyage, from the perils insured against. 
The exception is, of all losses not amounting 
to 5 per cent., which (it seems to me) nat- 
urally means all losses during the voyage, 
not all losses at a particular time, or on a 
particular occasion in the course of the voy- 
age. The exception is carved out of a gen- 
eral liability for all losses. It is an excep- 
tion of the same nature as the general liabili- 
ty; and it saves the party from all such 
losses, if they do not amount to 5 per cent 
There are no qualifying phrases, as to the 
time, or manner, or occasion of the loss; and 
I do not well see, upon what grounds a com*t 
can add to, or qualify the words. The gen- 
eral words make the underwriters liable for 
all losses, however numerous, in the voyage; 
not for each separately, as an independent 
loss; but for all in the aggregate. The ex- 
ception (as I think) excepts all losses ejusdem 
generis below 5 per cent, that is, not amoimt- 
ing in the aggregate to 5 per cent If the 
exception meant to cover a particular class 
of losses, different from those included in the 
general words in any respect, it would have 
been natural, that some qualification should 
have accompanied tliem. The absence of 
such a qualification negatives any intention 
to make it I agree, that the intention of the 
exception was, to guard the underwi'iters 
against trifling losses occm-ring in the voy- 
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age, which should be borne by the assured, 
as coming within the common meaning of 
weai- and teai-. But I think, also, that it was 
the very basis of the exception, that the ag- 
gregate of losses, not exceeding 5 per cent 
in the whole voyage, were f ah-ly atti-ibutable 
to mere wear and tear. But if the other 
view of the exception is to prevail, the as- 
sm-ed might in a long voyage, as for instance, 
to India, meet with losses from four or five 
successive storms, each of which mightbe less 
than 5 per cent, damage; but the aggregate 
of which might amount to nearly 20 per cent 
It appears to me inci-edible, that a succession 
of losses of this sort should not be intended 
to be covered by the risks of the policy. A 
ship, valued at §20,000, might, in a succession 
of gales, be stripped of most of her sails, and 
even lose her masts, and yet no one gale 
might have done damage equal to $2000, while 
the aggregate might be ?o000 or $6000. But 
the case does not stand unaffected by usage 
and authority; and therefore, it is necessary 
to consider the question with reference to- 
botli. As to the usage in this state, there is no 
evidence before tlie court; and the statements 
at the bar are of opposite characters, lead- 
ing to the conclusion, tliat there is no uniform 
and well established usage in our mercantile 
community. And, if there were, I am among 
those judges, who think usages among mer- 
chants should be very sparingly adopted, as 
rules of law, by courts of justice, as they are 
often founded in mere mistake, and still 
more often in the want of enlarged and com- 
prehensive views, of tlie full bearing of prin- 
ciples. The usage in England, or rather, as 
it should be stated, at Lloyd's in London, is, 
as we are informed by Stevens and Benecke, 
to construe the words of the memorandum 
in English policies, "And all other goods, al- 
so the ship, and freight, are warranted free 
of average under three per cent., &c.," to 
mean, three per cent by one accident or at 
one time (see Stev. Av. p. 401; Benecke, 
Av., Phil. Bd., Boston, 1833, p. 426); though 
it is by them, in terms, exclusively applied 
to averages on the ship. We shall presently 
see, how little that usage has been adhered 
to in the English com-ts of justice. 

In the case of Brooks v. Oriental Ins. Co., 
7 Pidc. 259, which was an insurance on ship, 
with the usual exception of any partial loss, 
unless it should amount to five per cent., the 
supreme court of Massachusetts held, that 
the meaning was, that there must be five per 
cent damage from disasters happening at one 
time, or in one continued gale or storm, con- 
sidered by itself. And the com-t seem to 
have founded themselves mainly in this de- 
cision on the English practice, as stated by 
Stevens in his work on Average. Now, al- 
though questions of commercial law are gen- 
. eraUy considered, as not justly included in 
, that branch of local law, which the courts of 
'the United States are bound to administei", 
as the state com'ts hold it to be; yet, such is 
my respect for the learning and abihty of 



DOXNELL (Case No. 3,987> 

that com-t, and my anxiety to follow the cur- 
rent of decisions upon commercial questions 
<as to wUicIi Lord Mansfield's remark is well 
founded, that it is less important, how they 
are settled, than that they should be settled), 
I should implicitly have adopted this doc- 
ti'ine on the present occasion, if it had been 
applicable to it. But my disti-ess is, that 
the court in that case expressly save the very 
point now in judgment; or rather, lead us to 
the conclusion, that this construction of the 
exception applies to the ship only, and not 
to the cargo. The court said: "But it may 
be otherwise in regard to the cargo; because 
the actTial damage received at different times 
cannot be ascertained during the passage, or 
when it hapiiens; but only when the cai'go 
is unladed." Now, the reason, thus given for 
the distinction does not seem to me entirely 
satisfactory; nor can I well see, how the 
same Avords are to receive an entirely differ- 
ent consti-uction, as to the different subject- 
matters of insm-ance, stated in the excep- 
tion. The language is, that the underwriters 
are not to be liable, "for any pai-tial loss on 
other goods, or on the vessel, or freight, 
unless it amount to five per cent" The loss 
tlien, must be five per cent, on the ship, five 
per cent, on the freight, five per cent on the 
cargo. How it is to be ascertained; when it 
must occur; and whether at one time, or in 
the whole voyage; is not stated in the one 
case, any more than in the other. The dif- 
ficulty of establishing in proof the nature or 
extent of the loss at any one time has noth- 
ing to do with the rule of construction of the 
words of the insti-ument The question is 
not, how the loss is to be established in 
either case; but whether it does in fact 
amount to five per cent If, indeed, the in- 
trinsic difficultj^ of ascertaining the damage 
at any one time to the cargo be a sufficient 
ground in point of general convenience, to 
repel the construction above stated, as to the 
cargo, it should repel it also, as to the ship 
and freight; for the words apply with the 
same force, and in the same connection to 
each. Besides; it is often quite as difficult 
to ascertain the damage done at any one 
time to the sliip, as to the cargo. The injury 
to the ship, done by a succession of gales, is 
often impracticable to be ascertained at sea, 
and, especially where there has been gi*eat 
straining, until after she has been overhauled 
in port And where the direct damage done 
to a ship in a single gale is visible, and after- 
«-ards in other gales other injuries occur to 
the same things, or in the same places, it is, 
practically speaking, extremely difficult to 
ascertain the precise amount of the mischief 
done at any one time. Yet the injm-y may 
be of such a natm-e, as clearly to establish, 
that it is not mere wear and tear; and to 
avoid the latter, is what the learned court 
thought was the true object and foundation 
of the exception. With the greatest defer- 
ence, tlierefore, to the learned court, I con- 
fess, that the reason assigned for the distinc- 



[7 Fed. Cas. page 894^ 

tion rather leads me to doubt, whether the, 
consti'uction ought to have been adopted in 
regard to the ship. The rule, it seems to me, 
ought to work throughout, or not at all. Its 
inconvenience and difficulty, in application 
to the cargo are admitted; nay seem insuper- 
able. Why, then, if not intended to be ap- 
plied to the cargo, should we presume an 
intention to apply it to the ship, when in 
many cases the same inconvenience and dif- 
ficulty would apply to the ship? , 
'Sir. Phillips, in his excellent treatise on In- 
surance (volume 1, c. 18, pp. 493, 494, lays it 
down as clear, that in practice, the doctrine is 
not applied to the cargo; but that successive 
losses in the voyage may be added to make 
the five per cent. His language is: "The 
amount of damage upon, goods is usually as- 
certained at the port of delivery; and no dis- 
tinction can ordinarily be made in regiird to 
the damage occasioned at different periods. 
If the whole damage exceeds the rate per 
cent of the exception, the insm'ers are con- 
sidered to be liable. It would, in general, be 
impracticable to distinguish damage to goods 
by the same peril, as perils by the seas, for 
instance, at different times." I agree to this 
reasoning; and it seems to me, in genei*al, 
equally applicable to the ship. No one will 
pretend in regard to the ship, that if the de- 
gi*ee of damage, done at any time to the ship, 
can be ascertained, one rule shall prevail; 
and if it cannot be, that a different rule shall 
prevail as to the ship. That would be, to 
make the rule depend upon the proof, and 
not the proof upon the rule. It would be to 
make the underwriters liable for successive 
losses on the ship dm-ing the voyage, where 
you could not ascertain the precise amount 
each time, or in each gale; and not liable, 
where each admitted of a distinct valuation, 
though the aggregate of the latter might be 
treble the former. Mr. Phillips, also, states a 
distinction between successive losses by the 
same pei-il in the same voyage, and succes- 
sive losses by different perils in the same 
voyage. With that distinction, I do not now 
intermeddle; for it is not before the com't. 
All I can say is, that it is not pointed at by 
the words jof the exception, however reasona- 
ble it may be. But the question as to the 
ship has recently undergone a solemn adju- 
dication in England. I allude to the case of 
Blackett v. Royal Exchange Assur. Co., 2 
Oromp. & J. 244, where the com-t of ex- 
chequer held, that, imder the usual words of 
the memorandum in English policies, "free 
from average under tlu'ee per cent," succes- 
sive losses on the ship, at different periods of 
the voyage might be added, to make up the 
amount Lord Lj-ndhm'st, in delivering the 
opinion of the com*t, put the case upon a gen- 
eral gi'ound in the exposition of all instru- 
ments, and very properly applied to policies, 
that words of exception in an instrument are- 
to be taken (if doubtful) most strongly against 
the party, for whose benefit they are intro- 
duced (Earl of Cardigan v. Amitage, 2 Bai-n. 
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-& 0. 197, 208; Shep. Touch. 100; Bullen v. 
Denning, 5 Bam. & C. 847, 850, Sol; Lofleld's 
Oase, 10 Coke, 107b); and, according to tliat 
rule, lield tlie underwritei-s liable. Now, this 
IS a case, in its reasoning directly applicable 
to tlie present The case (it is true) was that 
•of the ship; but a fortiori the same consid- 
•erations must, upon the grounds already sug- 
gested, apply to the cargo. I should have 
been glad, indeed,- to have foimd the doctrine 
•established upon some broader ground than 
that of a mere technical rule of construction, 
^atisfactoi-y ui itself, but stUl in my judg- 
ment, sustained by more enlarged considera- 
tions. It has been intimated, that the clause 
In our policies differs from that in the English 
jpolicies. In form it does; in substance it is 
the same, as to all the purposes of this excep> 
tion. A similar clause exists in foreign poli- 
•cies, and especially in policies in France. I 
Tiave been induced, on this account, to exam- 
xug the writings of the maritime jurists of 
that country, to see, if a different rule pre- 
■vails there. I cannot find, that it does. The 
point does not indeed seem ever to have been 
■directly made. But this very silence, in a 
case of such common occurrence, is of itself 
expressive. Valin, Pothier, and Emerigon 
i2 Emerig. Assur. c. 12, § 44, note 4, p. 3; Poth. 
Assur. note 163; 2 Talin, Comm. B. 3, tit. 6, 
4irt. 47, p. 113; Poth. Assur. note 162) all 
use language, which leads to the conclusion, 
that the exception does not apply to succeS' 
■sive losses to the stipulated amount, occur- 
ring at different periods of the voyage; but 
that the underwriters would be liable there- 
for; for they do not distinguish between eases 
•of a single average, and cases of several av- 
-orages in the vx)yage. The only practical 
point, which they discuss approaching near 
this, is, whether in case of an "exception of 
losses, not exceeding three per cent, (.or any 
•otlier rate), if the loss in the voyage exceeds 
that sum, whether the whole loss is to be 
paid, or only the difference after deducting 
the three per cent They agree, that the 
whole must be paid, for the reason given by 
Pothier, that the words, not exceeding three 
per cent, express only the condition, on 
which the underwriters are to pay the aver- 
ages, (les avaries) or the case, in which they 
•ought to be held liable. If there had been ah 
•exception, as to losses at different periods 
•of the voyage, it would have been natural for 
us to have found it here stated. The modern 
■Commercial Code of France (article 408) pro- 
vides, in exact conformity to the 47th article 
■of the Ordinance of Louis XIV. on the same 
subject (2 Valin, Comm. liv. 3, tit. 6, art. 47, 
pp. 108, 113, 114), that unless the parties 
have otherwise agreed, a demand of average 
losses (avaries) is not admissible, if the general 
average do not exceed one per cent, of the 
total value jof the ship and cargo; and if the 
particular average do not also exceed one 
per cent of the value of the article damaged. 
All the commentatoi-s upon this article agree, 
ihat, when the imderwriters are liable at aU 
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under this clause, they are liable for the full 
amoimt of the average without deduction. 3 
Pard. Droit Comm. pt. 3, tit 5, c. 3, § 4, note, 
860, p. 427; 2 Loa'e, Esprit de Code de Com- 
merce, B. 2, tit 11, art. 408, pp. 535, 536. 
None of tiiem make the slightest allusion to 
any distinction between the aggregate aver- 
ages of the whole voyage, and an average loss 
at a particular period. I have, therefore, si- 
lentiy drawn the conclusion, that in the com- 
mercial states of the continent of Europe the 
distinction is imlmown, although most of 
their policies contain an exception similar in 
its principles to om*s. 

TTpon the whole, my opinion is, that succes- 
sive losses on cargo during the voyage, 
amounting in the aggregate to more than five 
per cent, are to be borne by the xmderwrit- 
ors, and are not within the scope of the ex- 
ception. The plaintiffs are accordingly enti-" 
tied to judgment in conformity to the au-' 
ditors' report for these partial losses on the- 
cargo. And, upon the principles already stat- 
ed, they are not entitled to any partial loss 
on the ship, the aggregate not amounting to 
five per cent 

DONNELL (RAY v.). See Case No. 11,590. ■ 
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DONOGHUE'S CASE. 

[2 Craneh, C. C- 466.] * 

Circuit Court, District of Columbia. April 
Term, 1824. 

IxsoLVENCY— Fraudulent Bispositiox of Pkop- 

ERTT — COXFIKEMEMT OF DEBTOR. 

If an insolvent debtor, upon allegations filed, 
be found guilty of having disposed of his prop- 
erty .with intent to defraud his creditors, he 
will be ordered into close custody, and preelude.l 
from any benefit under the insolvent act [3 
Stat 682]. 

Allegations were filed by Mi\ Wallach, for 
a creditor of Daniel Donoghue, (who had ap- 
plied to be discharged un^er the 7th section 
of the insolvent act) charging that the peti- 
tioner had disposed of his stock of goods 
with Intent to defraud his creditors. Hav- 
ing been found guilty by a jm*y. 

THE COURT ordered him into close cus- 
tody, and adjudged that he should be pre- 
cluded from any benefit under Act June 1, 
1824. 
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DONOHOE V. MARIPOSA LAND & MIN. 

CO. 

[5 Sa^vy. 163;= 6 Cent Law J. 457; 1 Pac. 
Coast Law J. 211.] 

Circuit Court, D. California. May 6, 1878. 

Foreclosure of Mortgage— Removal of Causes 
—Cross-Bill. 

1. Where D., a citizen of California filed a 
bill to foreclose a mortgage against M. the 

^ {Reported by Hon. William Craneh, Chief 
Judge.] 

= [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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mortgagor, also a citizen of California, and F., 
a subsequent incumbrancer and a ditizen of New 
York, there can be no final determination of th< 
controversy between D. and F. without the 
presence of M., and the suit is not removable 
by F. to the circuit court of the United States 
under section 639 of the Revised Statutes. 

[Cited in Goodenough v. Warren, Case No. 
5.534; Dormitzer v. Illinois & St. L. Bridge 
Co., 6 Fed. 218.] 

2, Neither in such case where the only con 
troversy is as to the validity of the mortgage, 
and whether there is anything due on it, is there 
*'a controversy which is wholly between citi- 
zens of different states," or "which can be fully 
determined as between them," within the mean- 
ing of section 2 of the act of March 2, 1875 (18 
Stat. 470), and the case can not be removed to 
tlie national courts under the provisions of that 
act. 

[Cited in Bybee v. Hawkett, 5 Fed. 10.] 

3. Where a cross-bill filed by one defendant 
against complainant and its co-defendant only 
sets up the same matter as that set up in tht- 
respective answers of the defendants to tlie 
original bill, it is merely matter of defense, and 
in no way affects the right of removal under 
the statutes cited. 

[Cited in Maish v. Bird. 48 Fed. 60S.] 

Motion to remand cause to state court 
This suit was brought in a state court by 
the complainant [Joseph A. Donohoe], a citi- 
zen of California, against the Mariposa Land 
and Mining Company of California, a corpo- 
ration created under the laws of California, 
and tlie Farmers' Loan and Trust Company, 
a corporation created under the laws of New 
York. The object of the suit is to recover a 
balance of something over one hundred and 
forty-five thousand dollai-s and interest al- 
leged to be due complainant from the Mari- 
posa Land and IMining Company of Califor- 
nia, upon certain promissory notes, and to 
foreclose a mortgage given by said defend- 
ant upon large landed estates situated in Cal- 
ifornia to secure the payment of said sums 
so alleged to be due. The bill alleges that 
the Farmers' Loan and Trust Company has, 
or claims, some interest by way of lien or 
mortgage upon the same premises, which is 
subsequent and subject to the mortgage of 
complainant, and on that ground praj'^s that 
said corporation be made defendant. Each 
defendant answered separately, and each, so 
far as the matters in contest are concerned, 
set up the same defense; which is in sub- 
stance as follows: That a corporation exist- 
ed in New York, created by the laws of that 
state, named the Mariposa Land and Mining 
Company of New York, having its property in 
this state, to wit: tlie Mariposa mine; that 
the embarrassments arising in a case where 
a corporation and its property were thus di- 
vided led to the necessitj' of discontinuing 
the New York corporation, and establishing 
a new coi-poration in California, where the 
property is, as its successor; that, according- 
ly, a new corporation was created in the lat- 
ter state named the Mariposa Land and Alin- 
ing Company of California, one of the de- 
fendants; that to this corporation the New 



York company transferred its property oni 
condition that it should assume the payment 
of the New York company's indebtedness j 
that Donohoe, the California plaintiff, was- 
the partner of Eugene Kelly in New York;: 
that between Kelly and the said New York 
company a fraudulent agreement was made^, 
to which Donohoe was privy, whereby, in 
consideration of Kelly's previous relations 
with that company, and his control over its 
interests, a fraudulent and collusive indebt- 
edness from the New York company to him 
was px-etentiously created; that this spurious 
claim was presented to the new California 
organization as one of the honest debts which 
it had assumed to pay; that in ignorance of 
its ti-ue character the California company, de-. 
fendant herein, executed to Donohoe, as trus- 
tee for himself and said Kelly, and at the in- 
stance of the latter, a mortgage for the said 
pretended debt; that this debt included cer- 
tain other moneys advanced by Donohoe and 
Kelly for the payment of the expenses in- 
curred in the organization of the company in 
California; that so far as that item of the 
mortgage was concerned it constituted a true 
and valid debt; that for the entire indebt- 
edness thus created said mortgage and prom- 
issory notes of the California cori>oration in 
suit wex-e given; that certain of these notes 
embraced the amount advanced as above 
mentioned for the payment of the expenses 
of organization; and that these notes have 
all been paid, and by plaintiff are admitted 
to be paid. 

The Pai-mers' Loan and Trust Company 
further sets up in its answer, that after the 
making of said notes and mortgage, the de- 
fendant, the Mariposa Land and ]Mining' 
Company of California, executed in its favor 
another mortgage to secure an indebtedness 
for five hundred thousand dollars, the valid- 
ity whereof is not yet disputed. But wheth- 
er disputed or not is a matter of no interest 
to the complainant which is the first incum- 
brancer, and there can be no controversy be- 
tween the complainant and tlie Farmers' 
Loan and Trust Company on that point. 
The Farmers' Loan and Trust Company then 
removed the case from the state court to the 
United States circuit court, and after such re- 
moval filed its cross-bill against the com- 
plainant, Donohoe, and its co-defendant the 
Mariposa company, in which it alleges with 
more fullness of detail the said matters h> 
fore alleged in the answers of the respective 
defendants to the original bill, and asked 
that the matters be adjudicated, the com- 
plainant's mortgage canceled, and for a fore- 
closure of its own mortgage. 

The complainant now moves to remand the 
cause to the state court' on the ground, 
among others, that it is not a ease which the 
statute authorizes to be removed, 

Doyle & Barber, for motion. 
J. W. Winans, S. Heydenfeldt and McAl- 
listers & Bergin, contra. 
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SAWYER, Circuit Judge. Tlie counsel of 
the defendant removing tlie cause, insist that 
the case is one for removal both under sec- 
tion G39 of the Revised Statutes, embodying 
the provisions of the act of July 27, 1866 
[14 Stat. 306], and under section 2 of the 
act of March 3, 1875 (18 Stat 470). In thp 
petition it is stated, in express terms, that 
the application is made under the act of 1875, 
but it is insisted that the facts make a case 
for removal under either. It seems to be as- 
sumed in the brief filed, that there is no dif- 
ference in the requisites with respect to the 
character of the controversy for removal 
under either act; and that the only difference 
is in the consequences— under the Revised 
Statutes the action being divided into two 
parts, one part being removed and the other 
remaining in the state court, while under the 
act of 1875 the whole suit is removed. The 
provision of the Revised Statutes, so far as 
applicable, is: When a suit is by a citizen of 
a "state against a citizen of the same, and a 
citizen of another state, it may be so remov- 
ed, as against * * * said citizen of anoth- 
er state, upon the petition of such defendant 
* * * if so far as relates to him it * * * 
is a suit in which there can be a final deter- 
mination of the conti'oversy, so far as con- 
cerns him without the presence of the other 
defendants as parties in the cause." Section 
639. For the pui-poses of the decision, I 
shall assume, without deciding the point, 
that this provision is not repealed by subse- 
quent acts. 

The provision of the act of 1875 invoked 
is: "When in any suit mentioned in this sec- 
tion there shall be a controversy which is 
wholly between citizens of different states, 
and which can be fully determined as be- 
tween them, then, either one or more of the 
plaintiffs or defendants actually interested in 
such controversy may remove said suit," etc. 
IS Stat 470. 

The construction of the act of 1866 (section 
639, Rev. St) upon this point in a very simi- 
lar case, has already been determined by tlie 
supreme court Gardner, a citizen of New 
York, conveyed lands in Tennessee to Walk- 
er, a citizen of Tennessee, in trust by way 
of mortgage to secure moneys due to Vas- 
sar, who afterwards died, and Brown, a 
citizen of Tennessee, became administrator. 
Brown, as administrator, filed a bill in 
the state court in Tennessee against Gard- 
ner of New York, the debtor, and Walker, 
the trustee, of Tennessee, to foreclose the 
mortgage. Thus, as in this case, in an ac- 
tion to foreclose a mortgage, the complainant 
and one defendant were citizens of the same 
state, and the other defendant a citizen of an- 
other state. The case having been removed 
by Gardner, the defendant, who was a citi- 
zen of an other state, to the United States 
circuit court under the act of 1860, it was 
by that court remanded. An appeal having 
been taken to the supreme court that court, 
in deciding the case, speaking by the chief, 

7FED.CAS.— .57 



justice, says: "The motion of Gardner, the 
mortgagor, to transfer the cause, as to him- 
self, to tlie circuit court, under the provisions 
of the act of July 27, 1866, could not be grant- 
ed unless there could be a final determina- 
tion of the cause, so far as it concerned him, 
without the presence of the other defendant 
as a party. And we think that the circuit 
court was right in the opinion that Walker 
was a necessary party to the relief asked 
against Gardner, and in refusing to entertain 
jurisdiction and in remanding the cause. 
The bill prayed a foreclosure of the mort- 
gage by a sale of the land. This required the 
presence of the party holding the legal title. 
The complainant had only the equitable title. 
Walker lield the legal title. The final deter- 
mination of the controversy, therefore, re- 
quired his presence; and as the cause was 
not removable as to him, under the authority 
of Coal Co. V. Blatchford, 11 WaU. [78 XJ. S.] 
172, it could not be removed as to Gai'dner 
alone." Gardner v. Brown, 21 Wall. [88 U. 
S.] 40. This settles the claim of the defend- 
ant under section 639 of the Revised Statutes. 
The bill in this case prays a foreclosure of 
the mortgage by a sale of the land. This, in 
the language of the supreme court, "requires 
the presence of the party holding the legal 
title," and that party is the Mariposa Land 
and Mining Company of California. The 
complainant here, as in the other case, has 
only an equitable claim— a lien to secure his 
debt— and the other defendant has only a lien 
on the surplus. The case is, therefore, not 
within the act of 1866, or the corresponding 
provision of the Revised Statutes. See, also, 
Sewing-Machine Cases, IS Wall. [85 XJ. S.j 
583. If, as defendant's counsel seem to as- 
sume, the conditions upon which the transfer 
can be made under this branch of the stat- 
ute in the two acts are the same, although 
expressed in different language, and only the 
consequences differ, then this decision under 
the act of 1866, also, settles the question un- 
der the act of 1875. But we will examine the 
provisions of the act of 1875 upon their own 
terms. There must be "a controversy which 
is wholly between citizens of different states, 
and which can be fully determined as be- 
tween them." Now, what controversy is 
there in this case that is wholly between the 
complainant Donohoe, and the New York de- 
fendant which can be fully determined as 
between them? Donohoe is seeking a decree 
for a large sum of money, which he claims to 
be due from the Mariposa company, and to 
obtain the money claimed to be due, by a 
foreclosure of a mortgage and sale of the 
mortgaged premises, the legal title to which 
is in said Mariposa company. He does not 
claim anything from the other defendant, 
except to conclude it by the decree against 
the real defendant, and there is no interest 
whatever in the foreign defendant except a 
lien upon the surplus left after Donohoe's just 
demand, whatever it may turn out to be, is 
paid* The whole contest is primarily and re- 
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ally between complainant and tlie Mailposa 
company, the interest in tlie otlier defendant 
being only secondary. Tliere is but a single 
indivisible controyersy between the com- 
plainant and the Mariposa Company, in 
which the foreign defendant has a derivative 
interest merely. The controversy between 
Donohoe and the Mariposa company is the 
principal, direct, and only, controversy; 
while that of the other defendant is only in- 
cidental by reason of a relation to the debtor 
voluntarily assumed after the interest of 
Donohoe attached. The defense set up by 
the foreign defendant is precisely the same 
as that set up by the debtor and principal 
defendant, and must be sustained by the 
same evidence. Its own defense must be 
made through the Mariposa company, as its 
rights were derived through it alone. It 
succeeds to a lien upon what the Mariposa 
company had left after satisfying the claim 
of Donohoe — nothing less, nothing more. It 
stands to the extent of its lien in its prede- 
cessor's shoes. The ilariposa company is 
interposed between the complainant and the 
other defendant in the contest. There is no 
charge of collusion between Donohoe and the 
Mariposa company; and there is no defense 
set up which is not, also, the defense of the 
Mariposa company. The controversy, there- 
fore, is one and indivisible, and not wholly 
or principally between the complainant and 
the foreign defendant, but the latter's con- 
ti'oversy is merely incidental to the real sub- 
stantial controversy, which is between Dono- 
hoe and the other defendant Again the con- 
troversy cannot "be fully determined as be- 
tween them," or determined at all without 
the presence of the Mariposa company. A 
decree in a proceeding between Donohoe and 
the Farmers' Loan and Trust Company, 
without the presence of the iMariposa com- 
pany, would be futile. It would in no way 
conduce to the accomplishment of the object 
of Donohoe's suit. There would be no prac- 
tical or useful result if Donohoe should suc- 
ceed. How then can it be said that the con- 
troversy can be "fully determined as be- 
tween thorn," when the determination, if in 
Donohoe's favor, would be fruitless? A de- 
cree between Donohoe and the Farmers' 
Loan and Trust Company alone would not 
affect the rights of the Mariposa company, 
and no effective sale of the premises under it 
could be had. No party would bid at such a 
sale, because a sale would transfer nothing 
tangible. 

So a decree against the Mariposa Land and 
Mining Company alone would not affect the 
rights of the other defendant; and. as has 
often been held in this state, a clear title 
would not pass by sale under such a decree. 
The decree in neither case, therefore, would 
-afford the remedy sought, and I do not know 
of any means hy which parties could safely 
pxu'chase under both. There could, then, be 
no separate determinations of the contro- 
versy which would afford either singly or to- 



gether an effectual remedy to Donohoe. It is 
no answer to say, that the whole suit would 
be transferred, and that then there would be 
but one decree, which would bind all par- 
ties, for we are not discussing the question 
as to what would be transferred, but are 
dealing with the test which the statutes 
have prescribed, by which to determine 
whether anything can be transferred. And 
that test is that there must be a controversy 
which is wholly betAveen the separate par- 
ties, which can be fully determined as be- 
tween them so as to be effectual in separate 
actions. If such determination cannot be 
had separately and independently, then the 
case is not one which the statute authorizes 
to be transferred at all, either wholly or in 
part. Besides this case is not within the rea- 
son upon which the jurisdiction is based. 
The only real controversy being between citi- 
zens of the same state, the interposition of 
the Mariposa company between the com- 
plainant and the Farmers' Loan and Trust 
Company, which is only incidentally inter- 
ested through its co-defendant, is presumed 
to be a sufficient safeguard against any prej- 
udice that might exist. It is, doubtless, upon 
this very theory that the act is framed with 
the limitations found in it 

In my judgment the case clearly does not 
present a controversy, which is wholly be- 
tween citizens of different states, which can 
"be fully determined as between them" with- 
in the meaning of the statute. Even the au- 
thorities cited by defendants' counsel proper- 
ly considered sustain this view. For exam- 
ple. Judge Dillon's tract on Removal of 
Causes is cited, wherein he says (page 30): 
"If the substantial conti'oversy is wholly be- 
tween citizens of the same state, it is not, 
and cannot become, one of federal cogni- 
zance; but if the real litigation is between 
citizens of different states, the case is within 
the constitutional grant of federal judicial 
power, notwithstanding some of the adver- 
sary parties may happen to be citizens of the 
same state with some of the plaintiffs." In 
this case the substantial conti'oversy is be- 
tween the complainant and the Mariposa 
company. So again, he cites Mr. Justice Da- 
vis's observation, from a note in Dill. Hem. 
Causes (page 35), "that the intention of con- 
gress, i)lainly expressed in the act of March 
3, 1873, was, that where the main contro- 
versy in a case was between citizens of dif- 
ferent states, it Avas removable, and carried 
with it all the incidents; and that a mere 
incident would not prevent the case from be- 
ing removed." If this be time, and I have no 
doubt that it is, the converse of the proposi- 
tion is equally ti'ue; and if the main contro- 
versy is between citizens of the same state, 
it is not removable, and the mere incident 
will not confer a right of removal. The in- 
cident must follow the real conti-oversy to 
which it is inseparably annexed. In this 
case, there is but one indivisible controversy, 
and that is as to whether there is really any- 
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thing justly due from the Mariposa company 
to the complainants, and if so, how much. 
And that controversy is directly and prima- 
rily between the complainant and his alleged 
debtor and mortgagor. There is no subordi- 
nate, independent, or other conti-oversy be- 
tween the complainant and the foreign de- 
fendant Its interest in this same contro- 
versy is only incident to the main contro- 
versy by reason of its relation to the debtor 
iind real party. These views appear to me 
to be sustained by the cmrrent of decisions 
on the ch'cuit. See Chicago v. Gage [Case 
No. 2,664]; Osgood v. Chicago, D. & V. R. 
Co. [Id. 10,6Oi]; Arapahoe Co. v. Kansas 
Pac. R. Co. DCd. 502]; Cape Girardeau & St. 
L. R. Co. V. Winston [Id. 2,390]; Carraher v. 
Brennan [Id. 2,441]; Tyler v. Hagerty [Id. 
14,a08j; Latham v. Barry [Id. 8,102]; Peter- 
son V. Chapman [Id. 11,042] ; First Nat. Bank 
V. lang Wrought-Ii-on Bridge Co. [Id. 4,803]. 

It is m*ged by defendants that, since the 
removal, the foreign defendant has filed a 
■cross-bill against the complainant and its co- 
defendant, and that as to the cross-bill, there 
is a suit pending in which the complainant 
is a citizen of New York, and all the de- 
fendants are citizens of California, and that 
the suit for this reason is now properly in 
this com't, whatever the case might have 
been at the time of the removal. But the 
cross-bill, so far as the complainants in the 
■original and cross-bills are interested, sets 
up precisely the same matters as were set up 
by both defendants in the original bill. It 
is but a repetition of the defense akeady set 
up in the answers of both defendants. It 
■could not go beyond the matters of the orig- 
inal bill. "A cross-bill is a defense." Galla- 
tin V. Ii-win, Hopk. Ch. 58, 59. "The original 
bill and the cross-bill are but one cause." 3 
Daniell, Oh. (Ed. 1851) 1743. "Both the orig- 
inal and cross-bill constitute but one suit." 
Ayres v. Carver, 17 How. [58 U. S.] 595. "It 
should not introduce any distinct matter. It 
is auxiliary to the original suit, and a graft 
a,nd dependency on it" Rubber Co. v. Good- 
year, 9 WaU. [76 U. S.] 809; Gross v. De Valie, 
1 WaU. [63 U. S.] 5; Field v. Schieft'elin, 7 
Johns. Ch. 252. The dismissal of the original 
bill before a heai'ing would doubtless carry 
the cross-bill with it as a part of the suit. 
Slason V. Wright 14 Vt 209, 210; Hunting- 
ton V. Centi-al Pac. R. Co. [Case No. 6,911]. 
The fact therefore, that a cross-bill has been 
filed setting up the same matters put in issue 
by the original bill and answers cannot 
change the character of the case, or affect 
the question of jm*isdiction. The original bill 
is still the suit, the cross-bill being but an ap- 
pendage constituting a part of it 

The view talcen upon the main question 
renders it imnecessarj'^ to notice the technical 
objections taken to the removal. 

The cause must be remanded to the state 
com't with costs, against the party removing 
it and it is so ordered. 
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In re DONOHUE. 

[2 Hask. 17.]* 

District Court, D. Maine. Jan., 1876. 

Attokxet a:*d Cmest— Baxkruptct — ^Privi- 
legeu commonioatioxs. 

An attorney at law is not privileged from dis- 
closing facts relating to his client's cause not 
confided to him by the client. 

[In bankruptcy. In the matter of John O. 
Donohue.] An attorney at law was sworn 
and interrogated concerning the disposition 
he had made of certain property, as attor- 
ney for his client a bankrupt He invoked 
the privilege of an attorney, and declined 
to answer unless compelled. The court di- 
rected the witness to answer, and after- 
wards filed an opinion. 

FOX, District Judge. It is a mistake to 
suppose that an attorney is privileged from 
answering as to that which comes to his 
knowledge during his employment as attor- 
ney. The privilege only extends to informa- 
tion confided to him by the client Informa- 
tion derived or obtained from other persons 
or sources is not privileged. Spenceiey v. 
Schulenburgh, 7 East 357. The rule does 
not apply to the discovery of facts within 
the knowledge of the attorney that were not 
communicated or confided to him by his 
client, although he became acquainted witli 
them while engaged in his professional duty 
in his client's cause. IJa Coveney v. Tanna- 
hill, 1 HUl, 33. it was decided that if an at- 
torney was present at the trailsaction of 
business between his client and another, he 
is not privileged as to what then took place. 
In Whiting v. Barney, 30 N. Y. 342, Judge 
lugraham says: "If he was only the counsel 
of Barney, then the decisions settle, that the 
disclosures being made in presence of a third 
party, they are not privileged." 

The answers to the questions put could not 
disclose any privileged communication. 
They only require him to disclose his ovra 
proceedings in disposing of a stock of goods, 
and what disposal he has made of the pro- 
ceeds. His own acts are inquired about 
not what his client may have communicated 
to him. These acts were not strictlj' in the 
line of his professional duties as an attor- 
ney; but such as any other agent could have 
performed. In Shanghnessy v. Fogg, 15 La. 
Ann. 330, the same line of inquiry was made 
to a witness, and he was required to answer 
who was his client when that relation com- 
menced and ended, what money he had re- 
ceived and paid over, and to whom. 

Answers to stand. 
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Case No. 3,991. 

DONOHUE T. CULLBY. 

[Taney, 4GS.] ^ 

Circuit Court, D. Maryland. April Term, 1844. 

GOVEKNMEXT CONtRACTS — CONTRACTOR AND SCB- 

co^iTRACTOR— Extra Work. 

Ij. B. C. having contracted with the United 
States to build a government vessel, entered into 
a contract with J. D. for a portion of the work; 
certain extra work was done by J. D., by direc- 
tion of the government superintendent: Held, 
that in order to charge L. B. G. for this extra 
work, J. D. must show, not only that the work 
was not embraced in the specifications in his 
contract with L. B. C, but also that it was em- 
braced in the contract of L. B. C. with the gov 
ernment. 

Appeal from the district court of the Unit- 
ed States for the district of Maryland. 

This libel in admiralty was filed by the ap- 
pellant, James Donahue, against Langley B. 
Culley, owner of a new brig afterwards call- 
ed the "United States Brig Lawrence," to 
recover the value of work done on, and ma- 
terials furnislied said brig, in the year 1843. 
The libel was filed on the 9th of October, 
1843; the amount claimed was $1186 01. 
The respondent in his answer denied his in- 
debtedness to the libellant, as set forth in 
the libel; or that he ever contracted with the 
libellant to do the work and furnish the ma- 
terials, as described and alleged in the said 
libel. On the 21st of December, 1843, the 
district court passed a decree in favor of the 
libellant for Jp450 [case not repox'ted], from 
which decree he appealed to this court. The 
amount for which the decree was rendered, 
with interest and costs, was paid into court 
by the appellee, to abide the result of the ap- 
peal. 

William H. Watson, for appellant. 
N. Williams and Jos. B. Williams, for ap- 
pellee. 

TANEY, Circuit Justice. The material 
facts in this case are as follows: 

On the 23d of March, 1843, Langley B. Cul- 
ley entered into a contract with the secreta- 
ry of the navy, to build a brig (the Law- 
rence); the size of the brig, the manner in 
which she Avas to be built, and the materials 
to be used, being specified in the agreement. 
The secretary reserved the right of appoint- 
ing one or more superintendents, with power 
to reject any materials or workmanship 
which he might deem insufficient; Captain 
Gardner was accordingly appointed by the 
government, and the vessel built under his 
superintendence. 

Culley, after making his agreement with 
the secretary, entered into contracts with dif- 
ferent workmen to perform different parts 
of the work. Graham & Spedden contracted 
for the joiners' work, for the sum of $1300, 
and after they had done some part of it. Cap- 
tain Gardner informed Culley that he was 
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not satisfied with their work, and that some 
other person must be employed; Graham & 
Spedden upon receiving this information, 
made an arrangement with Donahue, the 
present appellant, by which he agreed to fur- 
nish the work, under their contract; they to 
receive $430 for what was already done, and 
he to receive $850, the residue of the sum 
originally agreed upon. There is, indeed, 
some difiCerence between the witnesses on 
this point, and it has been insisted on the part 
of the appellant, that he came in, under a 
contract with Culley, to finish the joiners' 
work specified, for the sum mentioned, and 
not as taking the place of Spedden «& Gra- 
ham under the original conti'act with them. 
But the language of the receipts given by the 
appellant is too explicit to leave any doubt 
on this question; and the com-t is satisfied, 
from the whole evidence, that he agreed to 
take the place of Graham & Spedden, and 
assumed all their responsibilities under their 
contract. 

When the brig was finished, Donahue 
claimed a large sum of money over and 
above the $850, upon the gi-ound that joiners' 
work had been required to be done, and ma- 
terials to be used, which were not called for 
by the original contract with Graham & 
Spedden. He presented an account against 
the government, for certain work which he 
considered as extra, and this account includ- 
ed sundi*y items which are now charged 
against the appellee. A part of this account,, 
amounting to $282, was allowed as extiu 
work, for which the government admitted it- 
self to be liable; another part, $83, was reject- 
ed, upon the ground that the prices charged 
were too high, and the residue of the ac- 
count, amounting to $98.12, was rejected, up- 
on the ground that the work was not extra, 
and was called for and required to be done 
by the contract with Culley. The last-men- 
tioned items are included in the present ac- 
count against Culley; and the appellant 
claims $443.40 against him, upon the ground 
that certain work was done by him on the 
brig, which was not required by the contract 
with Graham & Spedden, and for which, 
therefore, the appellant is entitled to a rea- 
sonable compensation over and above the 
sum stipulated in the agreement 

When the libel in this case was filed in the 
district courts and also at the time of the 
trial, the sum of $4.j0, paii; of the contract 
price, was yet due and unpaid Tiy Culley; 
and this sum, as well as the compensation 
for extra work, of course, claimed by the li- 
bellant in the suit in the district court. That 
court was of opinion that Donahue was not 
entitled to recover anything from Culley on 
account of extra work alleged to have been 
done upon the brig, and therefore, decreed 
the payment of the $450 admitted to be due, 
with interest and costs, but nothing more. 
The appellee thereupon paid into court the 
sum then decreed against him, and the con- 
troversy brought here by the appeal is con- 
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fined to tlie claim for extra work and ma- 
terials. The questions which arise, therefore, 
are: 1. Whether the appellant is entitled to 
recover anything from the appellee, on ac- 
count of extra work or materials: 2. If any- 
thing, how much? 

According to the testimony of Captain 
Gardner, all of the joiners' work upon the 
vessel done by Spedden & Graham, or by 
Donahue, was, in his .iudgment, required to 
be done, by the contract of CuUey with the 
government, and none of it was extra work 
with reference to this agreement He does 
not speak of the contract beween Graham & 
Spedden and CuUey, with which he had no 
concern, and does not state that there was 
any difCerence in those contracts in relation 
to the joiners' work specified in them. 

Several witnesses who are workmen, have 
also been examined by the appellant, who 
prove that joiners' work to a considerable 
amount was done upon the vessel, which is 
not embraced in the contract between Sped- 
den & Graham and Culley, and which ought 
to be regarded as extra work with reference 
to this conti-act; but they do not say that it 
would not be extra also, with reference to 
the agreement between the government and 
Gulley. 

Now, the work in question was all done by 
the direction of Captain Gardner; and in or- 
der to charge Culley, it ought to be shown, 
not only that the work was not embraced in 
the specifications in the contract with Sped- 
den & Graham, but also that it was em- 
braced in the contract with the government; 
upon the face of the contracts, however, 
there is no difference between them in this 
respect, and no difCerence is shown by the 
witnesses examined in the case. Captain 
Gardner, it is true, states that the work in 
question was required to be done by the con- 
tract with the government; and the other 
witnesses state that it was not required by 
the agreement of Graham & Spedden; but 
neither Captain Gardner, nor any of the wit- 
nesses, point out any difference between the 
two contracts with reference to the joiners' 
work. It appears to the court, that the cap- 
tain and the other witnesses differ only in 
the construction which tliey put upon con- 
tracts, which are in this regard precisely 
alike; and that, if the work was extra with 
reference to Graham & Spedden's contract, it 
was extra also with reference to the con- 
tract with the government 

Certainly, if the contract with the govern- 
ment embraced the work, and that with 
Spedden & Graham did not, Culley would, in 
that case, be justly responsible; but the con- 
tracts are substantially the same as to the 
joiners' work. "What is now claimed as ex- 
tra, was done by the direction of Captain 
Gardner, the agent of the United States. If 
it was required by the fair construction of 
these contracts, then Donahue is entitled to 
no further compensation than tlfe amount 
stipulated in the wi'itten agreement with 
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Graham & Spedden; and if it was not re- 
quired by these contracts, and was extra 
work, then the government, and not Culley, 
is responsible, unless, indeed, he had agreed 
with Donahue to become liable, of which 
there is no proof. The decree of the district 
court must therefore, be aflirmed, with costs, 
interest not to be charged upon the $450 aft- 
er the amount decreed was paid into the dis- 
trict court 



DONOVAN (DAVIDSON v.). See Case No. 
3,603. 

Case No. 3,99S, 

DONOVAN V. DEAN. 

[1 Flip. 182; ^ 4 Chi. Leg. News, 210.] 

Circuit Court, W. D. Tennessee. March 28, 

1872. 

Rights of Pkeside>its of Corpokations to Sub 
IN THEIR Own IfAaiER FOR Alleged Injuries 
TO Them as Such Officers, and as Stock- 
holders IN Such Corporations, Denied. 

One who claims to he the president of a gas 
company , and at the same time a stockholder 
and creditor, cannot sue in his own name for 
injuries done to him or to said gas company. 
The suit must, if brought, be in the name of the 
company or corporation. 

[Thompson] Dean owned stock in the 
Memphis Gas Light Company, claiming that 
neither the oflacers of that company nor 
stockholders had taken, or were about to 
take, any steps to protect the right of his 
company, and insisting that it alone had the 
exclusive right to lay down mains and sell 
gas in the city of Memphis. He filed his 
bill to restrain the Gayoso Gas Company 
from proceeding with their works, and re- 
straining the city of Memphis from subscrib- 
ing §250,000 stock in the last named com- 
pany. On the coming in of the answer, the 
injunction was dissolved; and thereupon 
[John] Donovan brought his suit as presi- 
dent stockholder, and creditor of the Gayo- 
so Gas Company against Dean for damages. 

Van W. Anderson, Hon. T. W. Brown, 
and Col. Geo. Gantt for plaintiff. 

Humes & Poston, Judge "Wright, .Judge El- 
lott, ar.d Col. McRae, for defendant 

WITHEY, District .Judge. This suit was 
commenced February 7, 1871, in the state 
court and removed to this court in March 
following. The declaration alleges in sub- 
stance that Donovan was a stockholder and 
creditor and president of the Gayoso Gas 
Company at a large salary; that Dean, with 
intent to injure plaintiff and said gas com- 
pany, and to prevent him from receiving 
what the company owed him, and from real- 
izing profits on his investment in said com- 
pany, and to prevent the construction of the 
works, maliciously and without probable 
cause, sued out an injunction restraining the 

* [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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gas company from constructing their works, 
and restraining the city of Memphis from 
subscribing for stock, falsely pretending 
that his, the defendant's gas company— of 
which he was a stockholder — ^had the exclu- 
sive right, and that said company refused 
to take proper proceedings to px-otect the 
rights of its stockholders; that said Dean, 
well knowing that Donovan had embarked 
his capital, and was president of the Gayoso 
Gas Company at a large salary, and, as 
president, had made contracts for materials, 
and had employed laborers and had thereby 
risked his credit commercially and his char- 
acter as a skillful manager of said company. 
Which acts Of defendant delayed the plain- 
tiff's company, and prevented it from com- 
pleting its works, and from obtaining large 
incomes and revenues, and rendered its suc- 
cess doubtful, and prevented the city from 
subscribing $250,000 to the stock of said 
company; whereby the plaintiff has been 
greatly injured by the inability of plaintiff's 
company to repay him money advanced, 
breaking down his credit, with loss of time 
and labor, and by the failure to receive large 
emoluments and proiits which he would 
have received had plaintiff's company gone 
into operation. And also was greatly injur- 
ed in his credit, and lost the use of his capi- 
tal and labor, and has been wholly ruined, 
etc., to his damage, §100,000. 

A demurrer was filled to the declaration 
after the cause came to this court, the 
grounds of which are: 1st— That the plain- 
tiff, neither as stockholder, officer, or cred- 
itor of the Gayoso Gas Company, can main- 
tain an action to recover damages for the 
matters complained of. 2d — That the dam- 
ages are not such as can be recovered in an 
action by this plaintiff, the same being re- 
mote, consequential, and speculative, and 
not immediate or proximate. 3d— The dec- 
laration is uncertain, indefinite, informal, 
and insufficient 

It is contended by the plaintiff that while 
this suit is based upon a cause of action both 
new and original in instance, it is not such 
in principle. New, because such a state of 
facts has never been presented in the trans- 
actions of' life. That while the plaintiff was 
injured pecuniarily in common with and as 
a member of the Gayoso Gas Company, the 
act of the defendant in suing out the injunc- 
tion against plaintiff's company, thereby pre- 
venting it from prosecuting its works, etc., 
injuriouslj'- affected the property and com- 
mercial rights of this plaintiff, und of every 
stockholder in plaintiff's company, and also 
of every one who, by the contract, was to re- 
ceive values from the company; that such 
parties were all affected in matters of direct 
values, of which the "law takes cognizance; 
that the injuries complained of are not in 
any sense damna absque injuria. 

Especially is it claimed that, as the act of 
the defendant was willful and malicious, 
and as plaintiff held no contract relation 



with defendant in the corporation injured, 
this action may be maintained. Again, it 
is urged that even a shareholder in a coi'po- 
ration may maintain an action against the 
officers of his own corporation for a fraudu- 
lent over-issue of stock, citing Cazeaux v. 
JIali, 25 Barb. 578. 

Hence, it is argued that, if defendant's act, 
charged to be willful and malicious, had the 
effect to reduce the value of the stock of 
plaintiff's company, to injure its credit, or 
render it unable to pay its officers' salaries, 
or its creditors, each and every such person 
has a right of action, as also the company, 
against the defendant, especially as he is not 
a stockholder in plaintiff's company. 

The coiu't is of opinion that the gi'ounds 
m-ged by plaintiff to maintain his action have 
no foundation in law, and therefore the de- 
mmrer must be sustained. There are cases 
that by analogy and upon principle are de- 
cisive of this action. But, first looking at 
the case relied upon to some extent by plain- 
tiff, of Cazeaux v. Mali, supra. Defendants 
were officers of a coal company, and fraud- 
ulently issued 128,000 shares of stock beyond 
what the company was authorized to issue. 
Plaintiff owned 800 shares of the stock of 
the company, and pm*chased 200 shares of 
the fraudulent issue. The over-issue was not 
a stock of the company, and the company 
was not liable for the same. The court ex- 
pressly place the liability of the officers upon 
the ground that the company could not main- 
tain an action against its officers for a dam- 
age to the individual holders of its stock, 
or of the fraudulent issue. The capital of 
the company was not impaired by the act of 
its officers in the over-issue, as it constituted 
no liability against it. Those who had sus- 
tained damages by reason of the over-issue 
could alone sue. 

In Smith t. Hm-d, 12 IMetc. [Mass. 371], 
Shaw, 0. J., held in an action brought by an 
individual stockholder of shares in an in- 
corporated bank against the directors for 
various acts of negligence and malfeasance, 
in consequence of which the whole capital of 
the bank was wasted and lost, and the shares 
of the plaintiff became of no value, that the 
action could not be maintained. 1st— Be- 
cause there is no legal privity, relation, or 
immediate connection between the holders 
of shai'es in a bank, in their individual ca- 
pacity on the one side, and the directors of 
the bank on the other. 2d— The individual 
members of a corporation, whether tliey all 
join or each act separately, have no right or 
power to intermeddle with the property or 
concerns of the corporation, or caE any of- 
ficer, agent, or servant to account, or dis- 
charge them from liability. They are not the 
legal owners of the property, and damage 
done to such property is not an injury to 
them for which they can sue. 3d— AH sums 
which could be recovered for injury done to 
the capitaf stock by wasting, impairing, and 
diminishing its value, would belong to th& 
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coporatioD. as assets, and for whicli it alone 
may sue, Througli it tlie stocldiolders would 
lie entitled to receive any surplus remaining 
after paying its liabilities. 

Neither can a creditor maintain a suit 
against the individual officers of a corpora- 
tion for their negligence or malfeasance in 
managing the affairs of the corporation, re- 
sulting in injury to the stock and capital of 
the corporation, which is an indirect and 
contingent injmy to the stockholder and 
creditor only. The statute might give a 
remedy by action to both stockholder and 
creditor. 

Again, in Smith v. Poor, 40 ^le. 416, it 
was hold that, for the official misconduct of 
the officers of a corporation, and fraud in 
the discharge of their duties, they are re- 
sponsible to the corporation and not to an 
individual contractor with the corporation, 
who has suffered damages in his contract 
through the fraudulent acts of its directors. 
His remedy is against the company. 

Now, the facts of the case at bar disclosed 
by the declaration are, that plaintifiC was 
president, stockholder, and creditor of the 
Gayoso Gas Company, of Memphis, and the 
injury complained of is^ that defendant 
wrongfully procured from this com*t an in- 
junction restraining plaintiff's corporation 
from proceeding to finish its work, etc., and 
resulting in injm*yto plaintiff in various ways 
by the inability of the company to repay him 
money advanced, breaking down his credit, 
loss of time and labor, and f ailm-e to receive 
large emoluments and profits which he would 
have received had the gas company gone into 
operation, etc. 

If plaintiff can maintain this action, every 
stockholder in the plaintiff's company who 
has likewise been damaged, and every cred- 
itor and employee, may likewise bring suit 
for his damage, thus multiplying actions, 
limited only by the number of the stockhold- 
ers, ci-editors and employees. The gas com- 
pany has brought its action for the damage 
it has sustained for the act alleged in plain- 
tiff's declaration, and may rightfully pros- 
ecute it against defendant; but there is no 
right of action in the plaintiff for the de- 
fendant's act in prosecuting his company. 
DemmTer sustained. 



Case ISTo. 3,993, 

BONOVAN et al. v. DYMOND. 

[3 Woods, 141.]^ 

Circuit Court, B. Louisiana. April Term, 1878. 

Shipping— Part Ow.xers-tIxdividtjal Debts— 

Freigut — Joint Libel. 
1. One of two part owners of a steamboat 
which is employed in the carrying business for 
their common profit cannot contract with a ship- 
per to apply the freight earned in carrying his 
goods to the payment of an individual debt due 

» [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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such shipper from such part owner, without the 
consent of the other. 

2. The part owners may jointiy maintain a 
suit in admiralty to recover the freight, not- 
withstanding such contract. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

This was a libel in a cause of conti-act of 
affreightment to recover the sum of $2,580 
freight for carrying the goods of the respond- 
ent on the steamer Emma, for a period be- 
ginning November 28, 1876, and ending March 
3, 1877. The vessel, during that time, was 
owned by Wm. aiuller and Miss Jane Canton, 
and was commanded by Oliver Canton, Jr. 
It was admitted that the freight was carried, 
but it was contended, in the first place, that 
it was carried at a tariff rate somewhat lower 
than that charged in the bill, and the re- 
spondent claimed that it was settled for and 
paid by an arrangement made between him 
and Oliver Canton and his sister Jane Can- 
ton, whereby it was agreed that if he, the 
respondent, would advance money and in- 
dorse notes to enable Jane Canton to pur- 
chase one-half of the steamer, the amount so 
advanced should be credited on the freight 
to be carried for him by the steamer. This 
agreement was carried into effect, the re- 
spondent making the advances as agreed, and 
indorsing notes for the said Jane Canton, 
and the freight being carried for him in the 
vessel from and to his different plantations. 
The question was, whether an aiTangement 
thus made by one of the part owners of a ves- 
sel, to credit the freight eai-ned by the vessel 
in payment of his own indebtedness, was 
valid and binding on the other part owners, 
so as to prevent them or their representatives 
from collecting the freight, 

B. Egan, for libelant 

J. B. Rouse and Wm. Grant, for respond- 
ent. 

BRADLEY, Circuit Justice. Without stop- 
ping to incLuire what a part owner might do in . 
this direction, where he has the sole posses- 
sion of the vessel and is running her on his 
own account, being responsible for her use 
to the other part owners, it is apparent that 
in this case no such state of things existed; 
the vessel was run and used for the mutual 
advantage of both the part owners; for, 
whilst Oliver Canton, as master of the vessel, 
may be considered as in some respects more 
properly to have represented Jane Canton, 
SluUer was represented on the boat by the 
clerk, Donovan, who is now the receiver and 
libelant in this case. It was agi-eed that 
Muller should appoint a clerk to keep the 
books and otherwise to represent him in the 
steamer's transactions, and whilst Muller and 
Jane Canton, as part owners of the vessel, 
were not partners, yet, in conducting the 
business of carrying goods in the vessel for 
hire, they were in the sti'ictest sense com- 
mercial partners, and the whole business of 
the bo^t was the subject of that commercial 
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partnei-sTiip. It is furtlier to tie observed 
that Bymond, the respondent, Tvas cognizant 
of the fact that the arrangement made be- 
tween him and Jane Canton -was for the pri- 
vate benefit of the latter, and not for the 
benefit of the partnei-ship. The arrange- 
ment, therefore, was a fraud upon Muller, 
unless entered into with his consent, or sub- 
sequently ratified by him. It cannot be said 
to have been entered into with his consent 
for he knew nothing of the ti-ansaction imtll 
after the agreement was made. 

It is claimed by the respondent that MuUer 
was subsequently informed of it and ac- 
quiesced in it, and, as the case stood before 
the district court, there was strong evidence 
of that fact Oliver Canton testified that 
when Muller, who resides in Vicksbm-g, 
came down to New Orleans to see about the 
boat, after he had heard of Jane Canton's 
purchase of one-half interest in her, he, 
Oliver Canton, informed Muller of the ar- 
rangement he had made with Dymond, and 
that Muller did not object to it; but since the 
decree of the distiict court was rendered, 
iluller has been sworn in reference to that 
point, and distinctly and positively denies 
that he was informed of the an*angemont, or 
that he ever consented to it. Othei* evidence 
in the cause would seem to corroborate his 
assertion. It is hardly conceivable that he 
would give his assent to an arrangement that 
would practically subject the boat to the usu 
of the other pai't owner, without any advan- 
tage to him. The biu'den of proof, that he 
acquiesced in the arrangement, rests upon the 
respondent, and the evidence to sustain it 
should be, at least, reasonably dear and satis- 
factory. I think it must be conceded that the 
arrangement in question did not have the 
consent, and never received the ratification of 
Muller. I conclude, therefore, that it was a 
fraud upon him. 

The question still remains, whether an ac- 
tion can be maintained by Muller and his 
partner, Jane Canton, the latter having made 
the arrangement and being bound by it. 
There is a difference of opinion in courts of 
very high authority upon this subject It was 
decided by the king's bench in England, in 
the case of Jones v. Yates, 9 Bam, *& C. 532, 
that where one joint plaintiff is incapable of 
maintaining an action against a defendant, it 
is a defense against all; and although the re- 
sult in such a case may be to defraud the oth- 
er plaintiffs, yet it was held that the action 
cannot be sustained because it would enable a 
plaintiff to recover who had precluded him- 
self from the right of suing, and thus to re- 
scind his own act "The defrauded partner," 
said Lord Tender-don, "may perhaps have a 
remedy in equity by a suit in his own name 
against his partner and the person with 
whom the fraud was committed. Such a suit 
is free from the inconsistency of a party su- 
ing, on the ground of his own misconduct." 

This case has been followed by others. In 
Homer v. Wood, 11 Gush. 62, the question 



was elaborately discussed, and the decision in 
the case of Jones v. Yates, supra, was ad- 
hered to; but in New York, Pennsylvania 
and other states, a different rule has pre- 
vailed, and copai-tners have been permitted to 
recovei* against a separate creditor of one of 
their number whose debt has been settled 
with the partnership funds, by the partner 
who owed him, the separate ci-editor having 
knowledge that the funds of the partnership 
were being used for that purpose. Chancellor 
Kent says: "It is a well established doctrine, 
that one partner cannot rightfully apply part- 
nership funds to discharge his own pre-exist- 
ing debts, without the express or implied as- 
sent of the other partner. This is the case 
even if the creditor had no knowledge at the 
time of the fact of the funds being partner- 
ship pi-operty." 3 Kent Comm. 43. This 
was held to be the law in the case of Kogors 
V. Batchelor, 12 Pet [37 U. S.] 221. See, also. 
Dob V. Halsoy, 16 Johns. 34; Gram v. Cad- 
well, 5 Cow. 489; Evernghim y. Ensworth, 7 
Wend. 326; Purdy v. Powers, 6 Pa, St. 492; 
Minor v. Gaw, 11 Smedes & M. 322, and see 
Colly. Partn. §§ 492-501, particularly section 
501. 

It seems to me that this is the true doctilne, 
otherwise, the separate creditors of one part- 
ner could, in coUusion with him, defraud the 
partnership to any extent, and compel the 
other partners to go into equity for relief. 
Where such separate creditors are cognizant 
of the misappropriation of the partnership 
funds, it seems to jae more just that tliey 
should be compelled to go into equity for re- 
lief, than that the innocent partners should 
be compelled to do so. If the sepai-ate cred- 
itors choose thus to deal with one of the pai't- 
ners, they run the risk of his ability to pro- 
tect them by securing the assent of the other 
pai'tners— a risk which they can always avoid 
by requiring such consent in advance. But 
whatever may be the true rule in courts pro- 
ceeding according to the course of the com- 
mon law, I am satisfied that in a com-t of ad- 
miralty, where justice is administered upon 
the broadest principles, and where equitable 
as well as legal rights, incidentally ai-ising, 
are maintained, it is unnecessary to tarn the 
parties around to seek redress in a com*t of 
chancery. There is no good reason why their 
rights should not be ascertained and enforced 
'by the com-t of admh-alty itself. The rule 
adopted by the king's bench, besides being re- 
jected by respectable courts in this country, 
as already shown, is even questioned by able 
writers who admit it to be the law. See 1 
Lindl. Partn. 168-171, cited in note to Colly. 
Partn. § 643. 

Now, in the present case, the respondent 
has no release, or discharge of his indebted- 
ness for freight even from Oliver Canton, or 
Jane Canton. He shows, at most a settle- 
ment and a receipt fi'om Oliver Canton, as 
master. The real basis of his defense is the 
agreement made by Jane Canton and Oliver 
Canton, that his ft'eight should be paid by 
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the application thei-eto of the indebtedness of 
Jane Canton to him. That agreement surely 
is not binding on Mnller, any more than a 
promissory note given by Jane Canton in the 
name of the partnership would have been. 
I am, therefore, of the opinion that the libel- 
■ant is entitled to recover the amount of 
freight justly due in this case. I think, how- 
•ever, that the respondent is entitled to pay at 
the tarifC rates agreed upon beween him and 
•Oliver Canton. The latter, as master of the 
vessel, had plenary authority to make con- 
ti-acts of affreightment for the vessel. A de- 
•cree will be made accordingly. 



Case No. 3,994. 

DONOVAN V. UNITED STATES. 

[3 Dill. 53.]* 

Circuit Court, E. D. Missouri. 1874.' 

'Compensation of Coli,ectors axd Surveyors or 

CUSTOJIS. 

1. As respects the compensation of collectors 
•of customs, the legislation of congress divides 
these officers into two classes: 1st, collectors of 
the seven enumerated ports; 2d, all other col- 
-lectors, i. e. collectors of non-enumerated ports, 
.[U. S. V. Walker] 22 How. [63 IT. S.] 299. 

2. The acts of 1822, 1831, 1841, 1857, and of 
1872, as to the compensation of collectors and 
^surveyors of ports, construed, and it was held 
that tiie aggregate compensation of the survey- 
-or of the port of St. Louis charged with the 
duties of the collector of customs, could nnt 
•exceed the sum of §5,000 in any one year. 

Writ of ^Tor to the district court [of the 
United States] for the eastern district of Mis- 
souri. 

The error complained of is that the district 
■court should have allowed compensation to 
the administrator's intestate (who was sur- 
veyor of the port of St. Louis under the act 
•of congress of March 2, 1831, on whom was 
-devolved the duties of collector) of §6,000 per 
jreai* instead of $5,000. 

Sharp & Broadhead, Mr. Noyes, and Mr, 
Wright, for plaintiff in error. 
^ Wm. Pati'ick, Dist. Atty., for the United 
■States. 

DILLON, Circuit Judge. Daniel H. Dono- 
van was surveyor of the port of St. Louis 
charged with the duties of collector of cus- 
toms, and the administrator of his estate con- 
tends that in the accounting with the United 
States he should be allowed under the act ot 
June Sth, 1S72 [17 Stat. 336], cdmpensatipn 
upon the basis of $6,000 per year, instead of 
§5,000 as determined by the district court. 
The provision of this act is that the compen- 
sation of such an officer shall be the same as 

^ [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
' [Affirmed in 23 Wall. (90 U. S.3 383.] 



that given to collectors by the fifth section of 
the act of March 3, 1841, not to exceed, how- 
ever, the maximum amount therein allowed. 
In 1859 the supreme com"t of the United 
States consti*ued the above mentioned act of 
1S41 [5 Stat 431] in connection with the pre- 
vious acts in pari materia, and decided that 
as respects compensation there were two 
classes of collectors: 1st, collectors of the 
seven ports enumerated in the 9th section of 
the act of May 7, 1822, whose total compen- 
sation from all som'ces might eatial, but could 
not exceed, $6,000 in a year; and, 2d, all 
other collectors, i. e. , collectors of the non- 
enumerated ports, whose aggregate compen- 
sation could not exceed the sum of §5,000 in 
any one year. U. S. v. Walker (1859) 22 
How. [63 U. S.] 299. 

I am unable to discover in the act of 1872 
satisfactory evidence that it was thereby in- 
tended to abrogate in favor of surveyoi-s dis- 
charging the duties of collectors this estab- 
lished distinction in respect to compensation 
between what is termed the enimierated and 
the unenumerated ports. The act of 1841, as 
authoritatively construed, limited the aggre- 
gate compensation of a collector of one of the 
enumerated ports to §6,000, and of a collector 
of any other port to §5,000, but while it did 
provide for the compensation of sm*veyors it 
did not provide a specific compensation for 
a surveyor who imder the act of 1831 [4 Stat. 
480] performed the duties of a collector of 
customs. 

This was sought to be remedied by the act 
of March 3, 1857 [11 Stat 229, § 8], but as its 
phraseology was not clear, and as complaints 
were made that it was illiberally restricted 
by the accoimting officers at the treasury de- 
partment to the sm-veyors of the principal 
ports imder the 9th section of the act of 
1822,— [3 Stat 693;] Cong. Globe, 2d Sess. 
43d Cong, pt 4, p. 3409,— the act of 1872, 
upon which the plaintiffs in error rely, was 
passed. This last named act places "all sur- 
veyors of customs ports performing the duties 
of coUeetors" upon the footing, as respects 
compensation of collectors, xmder the act of 
March 3, 1841, for like services. St Louis 
being a non-enumerated port the maximum 
allowance to a collector can in no event ex- 
ceed §5,000,— and this sum is in my judgment 
the limit of compensation to which the sur- 
veyor of the port of St Louis is entitied. I 
concur in the opinion of the district judge, 
and the judgment below is accordingly af- 
firmed. Affirmed. 

NOTE. The judgment was affirmed by the 
supreme court, February, 1874 [Donovan v. 
U. S., 23 Wall. (90 U. S.) 383]. 
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Case No. 3,995. 

In re DOODY. 

[2 N. B. R. 201 (Quarto, 74).] ^ 

District Court, S. D. New York. Oct. 19, 1868. 

Baxkkdptcy— Discharge of Debtok. 

Opposition to discharge grounded upon tho 
fact of debt being fraudulently created is in- 
sufficient. 

Warren S. Wilkey, a creditor of the said 
Michael Doody, haying presented his claim 
against tlie said Doody, and the same hav- 
ing been duly substantiated according to law, 
comes in his proper person, and says: That 
the said Michael Doodj- ought not to be dis- 
charged of and from his said debt due by 
him to this said protestant, for the reason 
that the said debt did not arise upon con- 
tract. That the said indebtedness, by rea- 
son of the said Michael Doody having fraudu- 
lently, "U'rongfully and contrary to law, took, 
carried away and converted to his own use 
tlie personal property of this protestant, and 
for the taking, carrying away and the con- 
version thereof, this protestant recovered the 
judgment, ti'anscript whereof has been sub- 
mitted to and filed with Isaac Dayton, Esq., 

commissioner in banla-nptcy for the dis- 

ti-ict, state of New York. 

W. S. AVilkey, in pro. per. 

BLATOHFORD, Disti'ict Judge. The spe- 
cification filed, even if true, fui*nishes no 
groimd for withholding a dischai'ge. A dis- 
charge is gi-anted. 



Case No. 3,996- 

DOOLEY V. GALLAGHER et al. 

[3 Hughes, 214.] = 

District Court, E. D. Virginia. May, 1879. 

Sai-e — Implied Warranty. 

There can be no implied warranty of the 
quality of goods which have been in existence 
and in the vendee's custody for some time be- 
fore the sale, and are in his custody at the time 
of sale. 

This was an action of trespass on the case 
brought by .lames H. Dooley, trustee in bank- 
ruptcy of Asa Snyder and Warner* Moore, 
trading as Asa Snyder & Co., against the de- 
fendants, P. Gallagher, D. S. Peirce, and Wil- 
liam Terry, trading as P. Gallagher & Co. 
The declaration contained t^vo counts. The 
first count averred that August 26th, 1875, at 
Wythe county, Virginia, Asa Snyder & Co., 
at the special instance of defendants, agreed 
to buy 185 tons of charcoal pig iron at $30 
per ton, or ?5,4o'0. That defendants by false- 
ly and fraudulently warranting said iron to 
be an excellent article of cold-blast charcoal 
pig metal, suitable for making car-wheels, 
and that the same was of the first class of 

^ [Reprinted by permission.] 
- [.Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



such metal, sold said iron to said Snyder & 
Co. for the price aforesaid, which was after- 
wards paid. Whereas said iron was not 
when so sold and warranted what it was rep- 
resented to be, but was bad and inferior ma- 
terial, unfit for the purpose aforesaid. That 
the defendants in the sale thereof, falsely and 
fraudulently deceived Snyder & Co., whereby 
they were put to great expense, loss, and in- 
convenience, and the plaintiff was entitled ta 
recover therefor. Snyder made payments on 
drafts hereafter mentioned. The second 
count averred that defendants being pos- 
sessed of said iron, known as "Panic," and 
knowing the same to be of inferior and bad 
quality, nevertheless fraudulently, falsely,, 
and deceitfully represented it to Snyder & 
Co. as above set out, and by means of such 
false, etc., representations induced Snyder & 
Co. to buy it at the price aforesaid, whereas 
the iron was not as represented, but was of 
bad and infei'ior material, unfit for the pur- 
poses above set out, as the defendants then 
and there well knew. And so the plaintiff 
averred that the defendants deceived and de- 
frauded Snyder & Co. in said sale, and plain- 
tiff sued for said deceit. The defendants de- 
murred to the declaration, plead the general 
issue to both counts, and asked leave to file- 
special pleas. At the trial the parties waived 
the demurrer, and by consent the whole mat- 
ters of law and fact were submitted to the 
court, with leave to the defendants to intro- 
duce under the general issue any testimony, 
and to make any defence which could be 
made by special plea. It appeared from the 
evidence introduced on the trial that the ne- 
gotiations leading to this suit were conduct- 
ed on the part of Snyder & Co. by Asa Sny- 
der, and on the part of the defendants by P. 
Gallagher. That they had never had busi- 
ness transactions with each other before, and 
their whole correspondence had been in writ- 
ing, neither having ever seen the other prior 
to the day of trial. That in consequence of 
some newspaper notice of Asa Snyder, Gal- 
lagher wrote to him the following letter: & 

"Rural Retreat, Wythe Co., Va., August 
21st, 1875. Asa Snyder, Esq.— Dear Sir: We 
are now making an excellent article of cold- 
blast charcoal pig metal, and are desirous 
of disposing of a lot at as early a day as possi- 
ble. "What can j^our market afford to do for 
us? Brands, as you know, from this Cripple^ 
Creek country are fine for car- wheel pur- 
poses. Hoping to hear from you soon, we 
remain, yours, etc., P. Gallagher & Co." 

"Richmond, Va., August 23d, 1875. P. 
Gallagher & Co. — Gentlemen: I have your 
letter asking information about iron. Please 
advise me which of the Cripple Creek fur- 
naces you are running. I must know your 
brand before giving quotations. If your iron 
is as good as the Wythe I can now sell it 
here at $32, four months. Vei*y truly, Asa 
Snyder. Advances made of $25 per ton on 
consignments if warehoused." 

Whereupon Gallagher replied: 
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"Rural Retreat, "Wytlie Co., Va., August 
26th, 1S75. Mr. Asa Snyder, Biclimond, Va.— 
Dear Sir: In answer to yours of tlie 23d 
would say that ours is a new furnace which 
went into blast on the 9th inst With ref- 
erence to the quality of the metal would say 
that in our judgment it is first class. Our 
founderer, Mr. Hodenhiser, who worked the 
furnace ('Wythe') su^ciently long to know 
the quality of its metal, when asked by us 
how ours would compare with it, remarked 
that 'the iron of Sayers, Oglesby & Co. 
("Wytlie") could beat us in nothing, and for 
general purposes he believed ours the best' 
We could send you small quantities to try 
it What can four months' paper be dis- 
counted at in your city, and will you please 
inform -us what freights have been paid to 
your city by Sayers, Oglesby & Co. Yours 
truly, P. Gallagher & Co." 

After sundry other correspondence, the fol- 
lowing letter was written: 
. "Richmond, Va., January 31st, 1876. Gen- 
tlemen; Tour letter asking permission to 
draw was not received till Saturday. This 
a. m. I am in receipt of your letter of the 29th 
from Wytheville and Rural Retreat The 
customer to whom I expected to sell has not 
bought from me; but rather thau you should 
be disappointed, I will take it on the terms 
offered him, §30, four months. The iron 
shipped in October I have included in this 
sale, and will give my paper for it as of this 
date, when the acceptance given for that lot 
matures, etc. Very truly, Asa Snyder." 

It appeared that after receiving the ac- 
ceptances above named, Gallagher & Co. dis- 
counted them to the Farmers' Bank of South- 
west Virginia; tbat the acceptance on the 
fifty-sis tons sent in October was paid, and 
the first of the three, dated January 20th, 
January 31st, and February 10th, was paid. 
The last two were protested, but the bank 
sued Snyder and recovered them from him 
before his insolvency. 

After the reading of the letters aforesaid 
' the plaintiff introduced one Derbyshire, an 
employe of theTredegar Iron Works, who tes- 
tified that he had been handling iron over 
twenty-five years, and could tell by breaking 
a pig and other processes whether a particu- 
lar iron wo^lld suit for car-wheels. That he 
had no recollection of the particular ii'on in 
controversy; but remembered that on several 
occasions said Snyder had sent iron to the 
Tredegar works, which on inspection was by 
him found imsuitedto car-wheel manufacture. 
Asa Snyder, a witness for plaintiff, testified 
that his whole correspondence with Galla- 
gher & Co. was embraced in the letters read. 
That he never had any verbal intercoui'se 
with the firm. That he had fifty-six tons of 
their iron in his possession from October un- 
til January 31st when he bought That so 
far as he knew it was of same grade as that 
subsequently sent That he made no ex- 
amination or tests of its quality before he 
bought That he is a dealer in pig iron, 



and has been engaged in iron business for 
over t^venty years. That he bought the iron 
on the faith of what he regai'ded as the as- 
sm-ances of Gallagher & Co. in the lettei's- 
produced, but had no other assm*ances than 
they disclose. That he fotmd after buying 
the h*on that it was utterly unsuited to the 
wants of the market he was supplying, and 
that customers to whom he sold threw it 
back on his hands, and he was finally com- 
peUed to sell it a portion at $21 and a por- 
tion at §16. A claim on the basis of these 
losses was produced by plaintiff. 

On behalf of the defendants, P. Gallagher* 
was introduced, who swore that he neither 
knew nor undertook to state to Snyder the 
real gi-ade of said iron. That his whole rep- 
resentations appear in the letter. That he 
originally employed Snyder as his agent to- 
effect a sale of said ii-on. That Snyder be- 
coming purchaser was at his (Snydei-'s) own 
suggestion. That witness debated for some 
time before taking Snyder's offer. That the 
firm of P. Gallagher & Co. had sold all their 
"Panic" iron at from $32 per ton to $26 per 
ton. Never less than $26, and then when the 
market had gi'eatly declined from what it 
was when Snyder bought That witness be- 
lieved the iron as good as any they made, 
and did not know why it was Snyder had 
sold so badly. That all the iron made by P. 
Gallagher & Co. was made on Cripple Creek, 
including this. That he never saw Snyder 
prior to day of trial. 

Robert Ould, for plaintiff. 
John S. Wise, for defendants. 

HUGHES, District Judge. The only ques- 
tion here is, whether there was an implied 
warranty by Gallagher & Co. that the iron 
sent to Snyder in September and Januai'y 
was really of the quaHty described in then- 
letters of the 21st and 26th August and 
of later dates. None of these letters wei-e 
written with a view to selling the iron ta 
Snyder. They were the letters of consign- 
ors to a consignee, and not of a vendor to a 
vendee. The iron was the first that had 
been made at a new furnace, and the con- 
signee was so informed. The consignors 
were confident of the truth of their represen- 
tations of its quality, but they stated the 
grounds of that confidence, viz., that theirs- 
was "Cripple Creek" iron, a species which had 
a good reputation; and that their founderer, 
who had made the best brand of the Cripple 
Creek iron at another fm-nace, and who was 
now making this iron of theirs, pronounced 
theirs to be as good as the "Wythe" iron. 
They made their statements not to a novice 
in the iron business, but to an expert to a 
professional and experienced "dealer in pig- 
iron." They describe the iron as a con- 
signor would to a consignee, and then- letters 
all implied that the consignee was expected 
to judge of the quality for himself; and they 
expressly requested him to get his customers- 
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to test it. The description of an article, in 
good faith, to an agent, coupled with a de- 
livery of it to him and a request that he and 
others shall tal:e measures to inform them- 
selves of its real quality, ought not, it seems 
to me, to be treated as implying a warranty 
of quality to any one who might months 
afterwards and after full opportunity for 
examination, conclude voluntarily and with- 
out solicitation to become the pm*chaser, 
Tliere is no doubt that Snyder himself had 
confidence in the quality of the iron; and I 
infer from the evidence that his confidence 
was founded more on the fact that it was 
Cripple Greek iron than on other representa- 
tions of Gallagher & Co. to him. That it was 
Cripple Creek iron in fact no one disputes, 
and has not been denied in evidence. That 
it was really worth from §26 to $32 per ton 
is proved by sales of it to other purchasers 
in other markets. This consignee, an ex- 
perienced iron merchant and manufacturer, 
and a regular dealer in "pig iron," had fifty- 
six tons of it in his custody for more than 
fom* months before his pm'chase. It had 
been placed with him for sale coupled with a 
request to have it tested and tried. After 
this length of custody and the fullest oppor- 
tunity of inspection, Snyder voluntarily pro- 
posed to purchase outright and uncondition- 
ally as to quality, all the iron that Gallagher 
& Co. had, up to the end of January, con- 
signed to him. Certainly these are not cir- 
cumstances from which the authorities allow 
us to infer a waiTanty of quality as part of 
the contract of sale. If Snyder, in his letter 
of the 31st of January, 1S76, proposing to 
purchase, had said to Gallagher & Co. that 
he had not tested the quality of the iron, 
that he relied upon their representations 
made to him in the August preceding as to 
quality, and that he made his proposal to 
pui'chase on that basis, then an acceptance 
of his ofi'er by Gallagher & Co. would have 
created a warranty, for then Gallagher & 
Co. would have been afforded the opportuni- 
ty of electing whether or not to sell on such 
terms at all. It was too late for Snyder to 
attempt the interpolation of such a provision 
into the contract two weeks after his pro- 
posal had been accepted, and after Gallagher 
& Co. had lost conti'ol, not only of %ie terms 
of sale, but of the iron sold. Ti-ade could 
not go on between man and man if bargains 
once made and executed could afterward be 
upset on the election of any one of the par- 
ties. Commerce would perish under the ef- 
fects of such a license, and the courts would 
be crowded with suits. Unless the warranty 
is given at or before the time of the sale, 
it cannot be made to spring up afterwards 
at the will of either party as attempted here. 
Nor do I tliink it can be the policy of the 
law to hold that representations made to a 
consignor by a consignee long anterior to a 
sale, may be ti-eated as representations of a 
vendor to a vendee, if the consignee in the 
com-se of events volunteers to become pm*- 



chaser. In the first instance they are In- 
tended for mere purpose of description, and 
with no thought of their being made the ele- 
ments of a future conti-act. Conti-acts ought 
only to be imphed from language used in 
contemplation or in the act of making them. 
So much for the equities of this case. 
Technically it is conclusively against the 
plaintiff. We must not confound the law 
of implied warranty in general with the law 
as it applies pai-ticularly to the quality of 
the article sold. Benjamin lays down the 
law of caveat emptor very strongly as to 
wai-ranty of the quality of chattels. He 
says: "So far as an ascertained specific 
chattel, already existing, and which the buy- 
er has inspected, is concerned, the rule, 
caveat emptor, admits of no exception by 
implied warranty of quality." The rule as to 
title is, of course, different; for the knowl- 
edge of title is more or less exclusively in 
the vendor. So also is the rule as to the sound- 
ness of an animal different; for the vendor is 
supposed to be fully informed on this sub- 
ject, if he has custody and the purchaser has 
not custody of the animal. So also is the 
rule different as to chattels not yet in the 
custody of the buyer or not yet manufac- 
tiu:ed, but sold for future delivery; for there 
a warranty is implied that the goods will, 
when delivered, in all respects conform to 
the sample or description according to which 
they were purchased. In this case it is not 
shown or pretended that the iron delivered in 
Januax-y differed in quality from that deliver- 
ed in September. But in the case put by 
Benjamin, which is om* case, of a specific 
chattel, ah-eady existing, and which the buy- 
er has inspected (much more has had in his 
custody for four months), the rule of caveat 
emptor admits of no exception by implied 
warranty. This is not only well-settled law, 
but it is sound, just, equitable law, and must 
govern this case. This doctrine is fully es- 
tablished in this state by Mason v. Chappell, 
15 Grat 572. It governs not only the sale 
of January, but also the consignments made 
before that time, and the acceptances given 
on the consignments. Tlie finding of the 
court and the judgment in the case must be 
for the defendants. A finding may be drawn 
in accordance with the facts, and a judgment 
entered for the defendants. 
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DOOLEY et al. v. The NEPTUNE'S CAR. 

[Hofif. Op. 69.] 

District Court, N. D. California. Sept. 10, 
1S60. 

Seamen — Discu.\itGE— Shippixg Auticles — Proof 

OF EXECCTIOX. 

[1. Where seamen claim their discharge on ar- 
rival at a given port, the mere production of 
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shipping articles for a longer voyage, bearing 
their names, coupled with the fact that, on tht 
reading thereof to them, they do not each for 
himself declare that they did not sign the ar- 
ticles, is not sufficient proof that the articles 
were originally explained to them, as against 
their testimony that they were told by the 
shipping master that the voyage was to the 
port in question.] 

[2. When it appears that seamen have shipped 
at different dates, the fact that the name of 
the shipping master is written up and down op 
posite the column of signatures to the shipping 
articles, and not opposite any individual sig- 
natures, shows that their names were not af- 
fixed on the date of execution, and raises an in- 
ference that it was without their assent, and 
hence prevents the shipping master from being 
a competent attesting witness.] 

[3. A master who intends to strictly enforce 
the terms of the shipping articles should, in 
order to avoid difficulties in the proof of execu- 
tion, cause the same to be read and fully ex- 
plained to the crew before sailing, and take 
^eir acknowledgment thereof in presence of his 
officers or other reliable persons on board.] 

[Libel by Thomas Dooley and others for sea- 
men's wages. Decree for libellants.] 

E, H. Hodges, for libellants. 
J, B. Manchester, for claimant 

HOFFMAN, District Judge. The libel in 
this case is for seamen's wages. The serv- 
ice is admitted. The defense set up is a for- 
feiture of wages by desertion. The men are 
shown to have left tlie ship immediately on 
her arrival. The shipping articles are pro- 
duced, and the voyage is described therein as 
"from New York to San Francisco; thence 
to any port or ports in Pacific or Indian 
oceans, or China seas, or Europe, as the mas- 
ter may direct; and thence back to an At- 
lantic port of discharge in the United States, 
for the full term of eighteen months." Un- 
der this agreement, if signed and fairly en- 
tered into by them, the men were clearly 
bound to remain by the ship, under penalty 
of forfeiture of wages if they deserted. The 
question, therefore, is, are they shown to 
have made the contract? 

The proofs of the execution of the articles 
offered by the claimants, consist of (1) their 
production and identification as the shipping 
articles for the voyage; (2) the fact that the 
men came in the ship in the capacities there- 
in specified; (3) a kind of tacit admission 
claimed to have been made by them after the 
ship's arrival at this port. "With respect to 
this last item of proof the facts appear to be 
as follows: On the morning after their ar- 
rival the crew came aft and demanded their 
discharge. This the master declined to give 
them, saying that he had fulfilled and should 
fulfill his part of the contract, and that he 
expected them to fulfill theirs; and that if 
they left the ship they would do so on their 
own responsibility. The articles were then 
road to the men. They did not deny having 
signed them, but some of them said that all 
articles read alike, and that it was customary 
to discharge the crews at San Francisco. 
The master also states that at the time the 



articles were sent to the shipping master, 
and before any of the crew were shipped, the 
heading was filled up precisely as it now ap- 
pears. On the other hand several of the 
crew testify as to the mode in which their 
companions were shipped. It appears that 
Peterson and Brown shipped at the same 
time. They were passing by the shipping 
office, and were called in and asked if thej- 
wished to go in the Neptune's Car to San 
Francisco, and they replied that they did, 
and inquired the rate of wages. They were 
told that the wages were $12 per month. 
The shipping master or his clerk then wrote 
their names down, and they touched the pen. 
They were not asked to write their names, 
nor were the articles read to them. It was 
not stated to them that the voyage was to be 
continued beyond San FraJicisco, or that 
they were to remain by the vessel eighteen 
months. The manner of shipping jMuntage 
and Rivers was, in all respects, similar, ex- 
cept that when these men touched the pen or 
made their marks, their names were written 
upon a paper which lay open before them, 
and which they supposed to be the articles. 
They did not read them, nor were they in- 
formed that their service was to be on any 
voyage but that proposed to them, viz. 
"From New York to San Francisco." Mun- 
tage also swears that when the captain read 
the aiiicles to them on the morning they left 
the ship, they told him that they had not 
signed articles to that effect, and that they 
thought the voyage terminated at San Fran- 
cisco. With regard to the execution of the 
articles by the other men, no proof whatever 
is produced other than the production of the 
articles, and the alleged tacit admission of 
their execution, as has been stated. No one 
of the libellants appears to have signed his 
own name. It is a fair presumption that a 
large majority of them are unable to read or 
write. 

The question then arises, can the court en- 
force the forfeiture claimed in this case, on 
the ground that the crew has entered into a 
contract for a voyage which has not termi- 
nated, and that they have deserted? As this 
case is but one of a class which is frequentiy 
brought before the court, the occasion seems 
a fit one for the court to indicate what is the 
nature of the proof which should be offered 
as to the execution of these contracts. It i» 
well known that the wages of seamen are 
much higher on this coast than on the Atian- 
tic side of the continent. The temptation to 
desert and obtain greatiy enhanced wages, 
rather than to continue a voyage around the 
world for a period of one or more years, at 
the wages at which the men were shipped, is 
great, and usually irresistible, to the seamen. 
For a crew to continue on board the vessel 
at the wages mentioned in the articles is a 
very rare occurrence. The master, knowing 
the men will desert, usually discharges them, 
and it has been for several years the general 
custom not to insist upon the forfeiture of 
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the whole wages, but merely on a deduction 
of a small sum to defray the expenses of 
sliipping other men, if the old crew are un- 
willing to remain on board at port wages. 
It occasionally happens, however, that the 
master, as in this case, sees fit to insist on 
the forfeiture which the law decrees as the 
penalty for desertion. In the suit for wages, 
tlie defense of desertion is set up, and it is 
almost always met by the allegation that the 
articles were not read to the men, and that 
they were deceived as to the nature of the 
voyage. These allegations are in many in- 
stances supported by the testimony of nu- 
merous witnesses who swear to what was 
said and done at the time their companion 
shipped, — an accommodation which is recip- 
rocated by his proving the mode in which 
they were shipped. Aware as the court is of 
the recklessness of this class of men, and the 
little reliance that can in general be placed 
on their oaths, especially when testifying for 
each other, it is frequently not easy to de- 
termine how far their statement is true. 
That they are often deceived by the shipping 
master is no doubt true. The anxiety on the 
part of the latter to obtain a crew; his 
knowledge of the usual indifference or reck- 
lessness of sailors; and perhaps the fact that 
crews are in a large majority of cases paid 
off and discharged at this port, whatever be 
the voyage stipulated for in the articles, — all 
these causes must frequently lead shipping 
masters to misrepresent the voyage to the 
men, and to procure them to affix their 
names or their marks to contracts which they 
<lo not understand, and into which thej' do not 
mean to enter. The facility for such prac- 
tices in the case of an illiterate seaman, un- 
able to read the articles, and the temptation 
to commit the fraud, are too great to permit 
us to hope that it is not of frequent occur- 
rence. On the other hand, the notorious 
character of seamen compels us to admit 
that their testimony to the effect that the 
voyage was misrepresented would usually be 
forthcoming, whatever might be the true 
facts of the case, especially if it were once 
understood that such testimony w^ould secure 
them their discharge and their wages. 

It is much to be regi-etted that the mode of 
shipping seamen is not more carefully regu- 
lated by law. If every crew were required 
to be taken before an officer of the United 
States, appointed for the purpose, whose duty 
it should be to explain fully the contract to 
each of tlie men, to take his acknowledgment 
of its execution, and to certify those facts xuh 
der his seal and signatui*e, which certificate 
should be final and conclusive evidence, the 
seamen would obtain a protection which is 
often required by them, and the masters 
would have an assurance of their legal rights 
which at present it is difficult to obtain. But 
in the absence of such legislation it is the 
duty of the court to exact such proof of the 
execution of the contract, and to give to testi- 
mony, as to deception and fraud practiced 



upon the men, such weight, as the rules of 
law reqmre. It is contended that this con- 
tract should be proved by the subscribing wit- 
ness. Such undoubtedlj' is the general nile 
with regard to attested documents. But a 
subscribing witness is one who witnesses the 
execution of the instrument, and who afiixes 
his name as a subscribing witness at the time 
of execution, and with the assent of the party 
whose signature he attests. A subsequent ac- 
Imowledgment of the execution to a witness 
who thereupon, with the assent of the party, 
attests it, though long after the execution, 
will also, it seems, be sufficient to make the 
person so attesting a subscribing witness with- 
in the rule which reqmres him to be caUed. 
3 Wash. 0. 0. 32, 42 []Munns v. Dupont, Case 
j\o. 9,826]; 9 Cow. 94, 113. But persons who 
put their names to an instniment subsequently 
to its execution, and without the assent of 
the parties, are not subscribing witnesses 
within the rule. On the ai'ticles in this case 
the name of the shipping master, Josiah N. 
Clark, appears twice, written in the column 
headed: "Witness to Signing." He seems to 
liave signed in the double capacity of com- 
missioner for the state of California and 
notary public, and his seal as commissioner is 
affixed to one of his signatures- The signa- 
tiu'es are not written opposite the name of 
any particular seaman, but up and down the 
column. As the men appear to have shipped 
at different dates, it is obvious that their sig- 
natures, even if otherwise sufficient to make 
the person signing a subscribing witness to 
the conti'act, were not made at the time of its 
execution, nor probably with tlie assent of 
the seamen. I do not, therefore, think that 
even if the genei'al rule which requires the 
subscribing witness to a private writing to 
be called, or his absence accounted for, ap- 
plies to contracts of this class, the person who 
has affixed his name to these articles should 
be considered a subscribing witness Avithin 
the rule. But even if he were adjudged to 
be a subscribing witness, such a ruling would 
in no way ol)viate the difficulties of the case; 
for, the witness being beyond the jm-isdiction 
of the couit, proof of his handwriting would 
be admissible. This proof could, in the case 
of a shipping master, doing a large business 
in New York, no doubt, be readily fm-nished. 
The technical proof of the execution of the 
instrument would thus be afforded, but the 
moral evidence of the fact that the men exe- 
cuted the contract with a Imowledge of its 
contents would in no degree be strengthened 
by proving the handwriting of tlie very per- 
son by whom the alleged concealments or de- 
ceptions must have been practiced, if at all. 
It is, perhaps, doubtful whether the rule re- 
quiring an attesting witness to be called or 
his absence accounted for, and also that 
which admits evidence of his handwriting as 
the next best proof of authenticity, should be 
applied to this class of cases. 

In Hall V. Phelps, it was held that in cer- 
tain cases it was not necessary' to call the 
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subscribing "witness, but that otliei* evidence 
of the existence of tlie insti'ument may be 
^iven in tlie first instance. 2 Johns. 431. 
And now if this principle be, as has been 
suggested (3 Johns. 478; 2 Wend. 576,) re- 
stricted in New Yorlc to negotiable paper, it 
would seem that for analogous reasons it 
ought to be extended to shipping articles. 
But, even if the instrument were in this case 
-authenticated by proof of the handwriting of 
the subscribing witness, such evidence would 
aiot be conclusive. The inquiry would still 
be open, whether in fact the parties did sign 
the articles, or authorize their marks to be 
jiffixed to it, and whether its contents were 
misrepresented, or any other imposition prac- 
ticed upon them. The master should there- 
lore be prepared to produce satisfactory proof 
that the articles were fairly and intelUgently 
■executed by the men. Such proof can readily 
be furnished. If, before sailing, the articles 
are read over to each of the crew, their con^ 
editions and obligations fully explained, and 
an acknowledgment of their execution ob- 
tained by the master in presence of his offi- 
cers or other reliable persons on board, and if 
one or more such persons thereupon sign 
them, with the assent of the men, as attest- 
ing witnesses, the master will always have 
Jill the proofs which the technical rules of 
law or which reason can rectuire. When it is 
•considered that the fulfillment of this con- 
tract can be exacted by foree,^that the sea- 
man, is liable to imprisonment, and to be 
treated as a criminal, if he endeavors to 
•evade the service he has contracted to per- 
form; that that service is frequently to con- 
tinue for two or even three years; and that, 
if he abandons it without justification, all his 
earnings up to the time of his desertion are 
forfeited,— it sm'ely does not seem um-easjona- 
ble to require of the cautious, or even just, 
master, who intends to enforce his rights, 
that he should satisfy himself and obtain evi- 
dence that the seaman has, in fact, agreed to 
the contract with a knowledge of its obliga- 
tions and conditions, and not blindly to trust 
tlie assurances of the shipping master— who 
Is certainly interested, and may be unscnipu- 
lous— that the men have been made to imder* 
•stand and have voluntarily executed the 
agreement Aware, as the master is, of the 
strong temptation to impose on the men, to 
which tiie shipping master, interested in fill- 
ing up the crew list, is subjected, and of the 
facility with which such impositions may be 
practiced, especially on illiterate men; con- 
scious, too, of the ligor of the penalties he 
intends to enforce in case the contract be vio- 
lated, — such a precaution would seem to be 
the dictate, not mei-ely of policy, but of jus- 
tice. The courts would thus be relieved of 
much doubt and embarrassment, and, in cases 
of violation of the agreement, could decree a 
forf eltm-e of wages with a reasonable certain- 
ty that the contract had been fairly entered 
into and willfully broken. In tiie case at 
bar no such proofs are offered. There is no 



evidence that the contract was explained to 
any of the men who appear to have made 
their marks, and the majority of whom were 
probably tmable to read. There is no proof 
except as to fom: of them that they author- 
ized any one to write their names to any pa- 
per, or that the marks were made by them- 
selves. The only evidence offered is the fact 
that they composed the crew, and that on 
tiieir aiTival here, when the articles were 
read to them, they did not each for himself 
declare that he had not signed such a contract. 
No one acquainted with the habits of sea- 
men could attach much force to their silence 
under such circumstances. Being illiterate, 
it was impossible for them to know what con- 
tract they had signed. The most they could 
say was that the shipping master had told 
them the voyage was to be to San Francisco; 
and this, one witness swears, they did state 
to the master. 

Before the com't can decree the wages to 
have been forfeited by desertion, it must be 
satisfied that the conti'act was really made by 
the men. The evidence on this point I find 
wholly insufficient Nor can I conceive that 
when congress, solicitous for the protection of 
seamen, enacted "that no master should carry 
out any seamen without an agreement or con- 
tract being first made and signed by him," 
intended that the mere production by the mas- 
ter of articles bearing the names of his crew 
should be sufiieient proof that the provisions 
of law had been complied with. The object 
of the law was to provide that a written con- 
tract should be entered into and signed by the 
persons composing the crew. Unless the sig- 
natm'es be proved, the document cannot be 
considered as shipping articles. To consider 
that a paper containing a list of names of per- 
sons who compose the crew is evidence, when 
produced by the master, who received it frx)m 
a third person, that the men had signed it, 
would be to nullify the statute. 

It was also contended by the counsel for 
the libellants that the men were justified in 
leaving the ship, on the groimd that the mas- 
ter Intended to proceed on a voyage to the 
Ohincha Islands for guano, and that no such 
service was stipulated for in the articles. 
This point it is not necessary now to decide. 
It may be observed, however, that though 
the courts have in some former decisions con- 
sidered such a voyage as so unusual and out 
of the common course of commerce, and as 
imposing such additional and severe labors 
on tbe crew, as to make it proper that it 
should be explicitly provided for, j^et it would 
seem from the evidence that such voyages 
have recentiy become, especially at this port, 
the most common voyages undertaken by ves- 
sels arriving from the east It is testified 
that more than, half of the whole number that 
arrive here sail to the Peruvian or other 
islands in the Pacific for guano; that the 
duties of the crew are not more onerous than 
on other voyages, the cargo being always 
loaded by men hired for the pm*pose; that 
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the rate of wages is the same as on other 
voyages, and the service as readily imder- 
talien by seamen as any other. If such he 
the facts, the reason for the former decisions 
would seem to have ceased. But all difficul- 
ty on the subject could be obviated by insert- 
ing in the shipping articles a provision for 
such a voyage, if required by the master. 
This, out of abundant caution, it would in all 
oases be advisable to do. A deci'ee must be 
entered in favor of libellants for the wages 
due them separatel3\ 



DOOTjEY (UNITED STATES v.). See Case 
No. 14,984. 



Case 'No. 3,998. 

DOOLEY V. VIRGINIA FIRE & MARINE 
INS. CO. 

[2 Hughes, 482.]* 

District Court, E. D. Virginia. Aug. 8, 1877. 

BaJJKKUI'TCT— FORECLOSUKE OF DEED OF TRUST — 

I^'JO^•CTIo^^ 

Where a debtor who has made a deed of trust 
securing the payment of promissory notes is ad 
judged bankrupt after the notes have matured 
for payment, the custody of his estate passes 
to the bankruptcy court, the power of the 
trustees under the deed is dissolved, and there 
can be no sale for foreclosure except by the or- 
der of the bankruptcy court, or by leave given 
to sell by that court. 

In equity. Bill of injunction [by James H. 
Dooley against the Virginia Fu*e & Marine 
Insurance Company]. Reasonable previous 
notice having been given, motion was made 
for a preliminary injimction; the bill being 
still at rules, and the cause not to matm'e 
until the fall term. The defendants filed 
theh* answer on the day of the motion. 

The facts of the case, so far as bearing 
upon the motion now made, were as follows: 
On the 3d of December, 1872, Asa Snyder 
pm'chased a half-acre lot of ground in the 
"bm'nt district of Richmond," of Dunlop, 
Moncure & Co. They paid $10,000 thereon 
in cash, and gave five notes for about $2,000 
each, payable at long intervals, for the resi- 
due of the purchase money. The notes were 
secured by deed of trust on the ground. 
The buildings of a large foundry have been 
erected on the lot by the firm of Asa Snyder 
& Co. Snyder and his firm have been ad- 
judicated bankrupts, and the complainant, 
Dooley, was made ti'ustee in bankruptcy of 
the estate of the bankrupts and their fii-m. 
There is a dispute whether the first four 
notes were paid at their maturity in such 
manner as to extinguish the lien of the trust 
deed. They are now held by the defendants 
in this bill, the Vii-ginia Eire & Marine Insur- 
ance Company. The trustee claims that the 
notes were in fact extinguished; but that is 
the principal question to be determined at the 

* [Reported hy Hon. Robert Hughes, District 
Judge, and here reprinted by permission.] 



hearing of the cause when it shall have ma- 
tured for that purpose. On the 2d day of 
May, 1877, on the petition of creditors, the- 
adjudication was made declaring the firm 
and its members bankrupts, and in due 
com'se of proceeding the comp!ainant, Dooley, 
was appointed trustee of their estate in bank- 
ruptcy. Notwithstanding this adjudication, 
the trustees named in the ti'ust deed secm'ing 
the notes which have been mentioned, after- 
wards advertised the lot of ground to be 
sold on the 14th day of August, 1877, in piu'- 
suance of the terms of the deed, and for the 
purpose of satisfying its provisions. Where- 
upon the trustee in bankruptcy, Dooley, filed 
his bill of injunction on the equity side of 
this court, and after notice moves for a pre- 
liminary injunction to stop and prevent the 
sale. 

HUGHES, Disti-ict Judge. This is not a 
hearing of the case on its merits on the bill 
and answer. That cannot be until the cause 
is matured for the October term. This is 
simply a hearing of the motion for a prelim- 
inary injunction. The only matter before me 
now is the motion for a preliminary injunc- 
tion. The property advertised to be sold is 
a part of the estate of the bankrupts, Asa 
Snyder & Co. As such it is in the custody 
of the district com-t. That eom*t, imder sec- 
tion 711, has exclusive jurisdiction of all mat- 
ters in bankruptcy; and, under section 4972, 
the exclusive power of the coinrt extends "to- 
the ascertainment and liquidation of the liens 
and other specified claims" upon the prop- 
erty, which is the subject of controversy in 
the bill and answei-. That being so, how 
could the trustees named in the deed of trust 
constituting a lien upon this property, witli 
any shadow of legal propriety, have adver- 
tised it for sale without authority from the^ 
district court? Their sale would be invalid 
if it was made. If they had applied to the 
court, and there had been no objection made 
by the trustee in banla'uptcy, it would, as a 
matter of com'se, have appointed them spe- 
cial commissioners, and directed them to sell 
as nearly as practicable according to the pro- 
visions of the trust deed. But, in the ab- 
sence of such autliorization from the courts 
they cannot sell; and, if they sold, the sale 
would be invalid. I must enjoin the sale^ 
and then the question would be, whether a 
special order should be made appointing th& 
trustees who have advertised, special com- 
missioners of the com't, with instructions to- 
sell according to the terms of the deed. 

But there is one objection to this com-se. 
An order of sale will be given, but now is^ 
not the proper time for it. Clear as the case 
of the defendant might now appear to me, I 
cannot prejudge it against the complain antj. 
who may have important evidence to submit 
at the final hearing which may change its 
whole aspect There is even now a question 
as to the amount of the lien existing on the 
property. While such question exists, wa 
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are prohibited by the rules and usages of all 
equity courts from directins or authorizing 
a sale of the property. There shall be very 
little delay in ordering a sale, probably, by 
the trustees under the ti-ust deed, as special 
commissioners; but we must have a hearing 
on the merits, on bill and answer, before- 
hand, based on a report settling the liens and 
theu- priorities. The preliminary injunction 
must be granted. 

[For further proceedings in tliis cause, see 
Case No. 3,999.] 

Case Wo. 3,999. 

DOOLEY T. "VmGINIA FIRE & MARINE 
INS. CO. 
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1TEGOTIABL.E NOTES — PAYMENT — SOBSEQUENT 
TUA^'SFER BY MaKEK— LlEN. 

Negotiable promissory notes, ranking as a 
first lien upon real estate, were deposited in 
bank by the payees for collection on their ac- 
count. As they fell due they were paid by the 
maker (now the bankrupt), who used funds of a 
loan and insurance company for the purpose, 
and who afterwards gave the notes to the com- 
pany, accompanied by writings, stipulating to 
pay two per cent, more than the legal rate of in- 
terest which Ihe notes had borne, and also stipu- 
lating that the company should hold the notes 
as a first lien upon the property on which they 
had been secured, in the same manner as the 
payees of the notes had held them; all of 
which was without the knowledge or privity of 
the payees, who had collected the amount of the 
notes. Held, that the notes were extinguished, 
as such, when paid; that the obligation of the 
maker of them to the company was represented 
by the stipulations in writing which he had 
given it; and that these stipulations were new 
contracts of different tenor, form, and terms 
from tiie notes which had been paid, and were 
not first liens upon the property on which the 
notes had been secured, in the same manner in 
whidi the notes had been. 

[This is a bill in equity by James H. Doo- 
ley, ti'ustee in bankruptcy, against the Vir- 
ginia Fire «& Marine Insurance Company.] 
The property on which the liens mentioned 
in the proceedings rest consists of a lot of 
ground in the city of Richmond, on which 
are a large brick foundry and other buildings. 
This real estate was purchased on the 3d of 
December, 1872, by Asa Snyder, individual- 
ly, from the firm of Dunlop, Moncure &, Co., 
and was conveyed to him on that date. The 
sum of $10,000 was paid in cash, and for the 
balance of the purchase money Snyder ex- 
ecuted his five negotiable notes, all dated 
December 3d, 1872, payable as follows, for 
the respective amounts named, viz.: 1st 
Payable one year after date, for $2,230.15. 
2d. Payable two years after date, for $2,127.- 
22. 3d. Payable three years after date, for 
$2,024.29. 4th. Payable four years after 
date, for $1,921.36. 5th. Payable five years 
after date, for $1,818.43. The notes were all 
calculated at the legal rate of sis per cent, 
interest, fixed by the laws of Virginia. 

^ [Reported by Hon. Robert Hughes, District 
Judge, and here reprinted by permission.] 
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These notes were secured by deed of trust 
upon the property which has been men- 
tioned, bearing even date with the notes. 
This deed was duly recorded, and consti- 
tutes the first lien upon the property in the 
proceedings mentioned. The controversy is 
confined to the fii-st, second, and third notes, 
which are now in the possession of the Vir- 
ginia Fire & Marine Insurance Company, the 
fourth note having been taken up by that 
company, and the fifth note still held by 
Dunlop, Moncure & Co., being admitted to 
be valid liens upon the property. 

The facts in regard to 13ie first three notes 
are as follows: The first note having been 
placed in bank for collection by Dunlop, 
Moncure & Co., and Snyder, the maker, be- 
ing unable to pay it when it fell due, he ob- 
tained from the Virginia Fire & Marine In- 
surance Company their cheek for the amount 
of the note; giving his own note for ninety 
days, to bear S per cent interest, upon the 
understanding that the Virginia Fire & Ma- 
rine Insurance Company were to hold the 
original note against the real estate in the 
same relation that Dunlop, Moncure & Co., 
the original holders of the note, sustained in 
the trust deed. This understanding, how- 
ever, was only known to Snyder and the 
company. This check of the Virginia Fire 
& Marine Insurance Company, dated De- 
cember eth, 1873, was deposited in bank 
by Snyder to his own credit and checked 
upon by him December 6th, 1873, for the 
amount of the note; which was thus taken 
out of the bank by Snyder, and then deliver- 
ed to the Virginia Fire & Marine Insurance 
Company, in compliance with the under- 
standing, Dunl'op, Moncure & Co., having 
nothing to do with the transaction. Ninety 
days afterwards Snyder executed the paper 
dated December 6th, 1873, filed with the dep- 
ositions and marked "A," in which he re- 
cited the circumstances, and agreed that the 
note should be secured by the deed of trust, 
and should bear eight per cent interest per 
annum. The facts in relation to the second 
and third notes are substantially the same. 
The second note was allowed by Dunlop, 
Moncure & Co., to be renewed for thirty 
days, at the end of which period it was 
taken out of bank and turned over to the 
Virginia Fire & Marine Insurance Company, 
in the same manner and upon the same un- 
derstanding and agreement as the first note, 
except that the agreement marked "B" was 
executed on the day of the maturity of the 
note, and the money was advanced for no 
particular time. The third note also was 
transferred to the custody of the Virginia 
Fire & Marine Insurance Company in like 
manner essentially with the second note, the 
only difference being that this note was not 
renewed, and that the check of the Virginia 
Fire & Marine Insurance Company was pass- 
ed and charged to the firm of Asa Snyder & 
Co., and it does not appear how its proceeds 
ever went into the possession of Asa Snyder 
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individually. There was a similar agree- 
ment made in regard to it, marked "C." 

The register, in his report of liens and their 
priorities, says: "Upon this view of the facts 
I am inclined to believe that the Virginia 
Fii'e & IXarine Insurance Company are en- 
titled to a lien upon the property in the pro- 
ceedings mentioned, for the amount of the 
notes aforesaid, by reason of the deed of 
trust made to secm-e the holders thereof, and 
I do therefore report that the five notes, se- 
cured by the deed of trust aforesaid, cousti- 
tute the first lien upon the property of said 
bankrupt, Asa Snyder. The interest on the 
second and third notes being us\n-ious, noth- 
ing can be allowed." 

The following is a copy of the agreement 
A referred to above, to which agreements 
B and C were similar in terms: "This certi- 
fies that the "S'u-ginia Fire & Marine Insm-- 
ance Company have advanced to me the sum 
of twenty-two hundred and thirty 15-100 dol- 
lars, with which my negotiable note due this 
day has been paid to tlie holders thereof, and 
the said note has been delivered to the said 
Virginia Fire & Marine Insurance Company 
as my obligation for the said sum of $2,230.- 
1~>, on which I hereby obligate mj'self to pay 
from the date hereof, at the option of the 
said company, interest at the rate of eight 
per centum per annum so long as the said 
company shall forbear to collect the said 
principal sum. The said note is described in 
and secured by deed of trust executed by 
me, dated December, 1872, recorded in Rich- 
mond chancery court clerk's office, and given 
as part of the purchase price for real estate 
on Cary street in this city, conveyed to me 
hy . Given under my hand at Rich- 
mond, this 6th day of December, 1873. (It 
was in fact executed on the Gth March, 1784.) 
Asa Snyder.'' 

The following were the exceptions taken 
by the complainant to the report of the I'eg- 
ister in regard to the three notes: 1st. Be- 
cause the commissioner reports that the three 
notes, dated December 3d, 1872, and payable 
respectively at one, two, and three years aft- 
er date, for the sums of ^2,230.15, $2,127.22, 
and $2,024.29, are liens under the deed of 
trust executed by Asa Snyder. The evidence 
establishes that these notes were all paid at 
matm-ity, and the lien for their payment was 
then extinguished. 2d. Because (even if the 
first note of $2,230.15 is a lien) no interest 
can be allowed thereon. It is shown that the 
note bore onl5^ 6 per centum interest. If pa- 
per (A) establishes that Snyder after its ma- 
tui'ity and payment agreed to pay 8 per cen- 
tum, siurely the excess of 2 per centum inter- 
est would not be secured by the deed, and 
except on the groimd that said excess over 
G per centum is reported as a part of the 
ti-ust debt. But the law existing at the time 
(March, 1873) allowed only an excess over 6 
per centum interest which may be agreed 
upon by the original parties to the conti-act, 
and be specified on the bond, note, or other 



f writing, evidencing the debt Acts 1872-73. 
p. 329, § 4. Section 5 provides for forfeiture 
of all interest if more than legal interest is 
conti-acted for. This defendant in one breath 
claims that this original obligation is un- 
paid. If so, it bore only G per centum inter- 
est, because no gi-eater rate is specified in the 
note. In the next breath it claims that paper 
(A) shows a conti-act to pay 8 per centum in- 
terest on the amount of this note, which is 
recited to have been paid to the holders 
thereof. 

If the first pretension is fa.-ue, the debt is 
due on the note and bears 6 per centum in- 
terest. A greater rate is stipulated for, but 
not on the face of the note, and therefore no 
interest can be collected. If the last preten- 
sion is ti-ue, viz., that the obligation to pay 
arises from paper (A), the debt is not secured 
by the deed. 

Ould & Carringtou. for complainant 
Sands & Cartel", for defendant 

HUGHI3S, District Judge. These a\:cep- 
tions raise a question between different lien 
creditors of the bankrupt, and not between 
the Virginia Fire & Marine Insm-ance Com- 
pany and the banla-upt I can treat it only 
as between different lien creditors. The 
three negotiable notes which ai*e the subject- 
matter of this controversy were due from 
Snyder to Dunlop, Moncure & Co. They 
were never indorsed to a third person by the 
payees. They remained to the date of their 
matui-ity evidences of indebtedness from 
Snyder to Dunlop, Moncm-e & Co., the payees 
named in them. They could become evi- 
dences of indebtedness from Snyder to a 
tliird person only by the payees' indorsement 
of them before matiu-ity, or their assignment 
of them after maturity. They were not in- 
dorsed over by Dunlop, Moncm-e & Co. They 
were placed in bank by them for collection 
on their own account. They were so collect- 
ed by tlie bank on account of Dunlop, Mon- 
cure & Co. As to Dunlop, Moncm-e & Co. 
they were paid. As to the payees holding 
the notes at matm-ity they were paid. The 
checks which were used for paying them 
were presented hj Snyder; and the notes 
w^ere delivered to Snyder on payment. As 
to the only persons having tlie property in 
the notes at tlie time of their maturity, the 
notes were paid. If they, as notes, were 
paid to the only persons having a right to 
demand payment wiieu they became payable, 
they were paid us to all the world. When 
received from the bank by Snyder they ceased 
to be notes due according to their tenor. 
They ceased to be obligations to any one ac- 
cording to their tenor. They ceased to be the 
property of the only persons who could own 
them, as obligations of Snyder according to 
their tenor; and they became the property 
of Snyder, not as his notes due according to 
theii- tenor and purport but only as vouchers 
or evidence of a past ti-ansaetion and an 
extinguislied debt As to effect of payment, 
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&ee Daniel, Neg. Inst 250-253; Byles, Bills, 
2G2; Story, Prom. Notes, § 453; Olevinger v. 
Miller, 27 Gratt 740; Bank v. Winston [Case 
No. 9M]. 

If they had not been paid at maturity, they 
would have remained the property of Dun- 
lop, Moucure & Co.; and then Dunlop, ]Mon- 
cure & Co. migjit have assigned them to a 
third person. But they had been paid, and 
on then* payment it had ceased to be compe- 
tent for Dunlop, iloneure & Co. to assign 
them to a third person. The payment of 
them destroyed Dunlop, Slonem-e & Co.'s 
privity and property in them. They were 
never assigned by Dimlop, Moncure & Co., 
who were tlie only persons competent to as- 
sign them, and as evidences of debt accord- 
ing to their tenor, from Snyder to Dimlop, 
Moncm-e & Co., tliey were extinguished on 
the dates of their matm-ity. The present ob- 
ligation of Snyder to the Vu'ginia Fire & 
Marine Insm*ance Company arises upon the 
papers, of which Exhibits A, B, and C are 
copies. If Snyder's obligation to the Vir- 
ginia Fire & Marine Insurance Company 
could have rested upon the three notes in 
question, tlien it would have been unneces- 
sary to take these obligations. A, B, and 0. 
The fact that it was necessary to talce tlie 
stipulations. A, B, and C, shows that the 
notes themselves could not represent an in- 
debtedness from Snyder to the company. 
The notes were attached to the papers really 
representing Snyder's obligation to the com- 
pany only as a part of the res gestae of the 
noAV transaction, and as explaining the con- 
sideration of the new obligations. The 
checks of the company given to Snyder con- 
stitute the consideration of the new assump- 
sit; the paid notes do not 

The complainant's theory of a constructive 
assignment by Dimlop, Monem-e & Co. of the 
tliree notes, being implied in their indorse- 
ment of them to the banlc for collection, is 
not admissible. The holder of such paper 
has a right to indorse for collection without 
being held for the notes if paid or taken up 
by any one whomsoever acting without their 
knowledge or privity. An assignment in 
such a case must be express, so that the 
payee may assign with or without recoiu'se, 
as he may choose. 

For these and other reasons which might 
be stated, the exceptions of tlie trustee to 
the register's report in regard to the three 
notes are sustained and allowed. 



Case l^o. 4,000. 

In re DORAN. 

[5 Cent Law J. 260.] * 

District Court, E. D. Missouri. Sept S, 1S77. 

BAXKIlDrX Law— FUAUDULENT PUEFEUEXCE — EX- 

OHAXGE OP Securities. 
In this case the bankrupt, a merchant, doing 
business with a bank, had from time to time 

* [Reprinted by permission.] 



overdrawn his account with the knowledge of the 
cashier, but without the knowledge of any other 
officer of the bank. To secure these overdrafts 
the cashier procured from him a bill of sale of 
a portion of his stock in trade, which was not 
recorded, nor accompanied with possession, and 
the bankrupt continued his business as usual. 
This was more than two months prior to the 
commencement of the prDceedings in bankrupt- 
cy. Subsequently, and within two months of 
the commencement of proceedings in bank- 
ruptcy, the overdrafts were disavowed by tht 
managers of the bank, who, to secure the bank, 
procured a new bill of sale, caused it to be pui 
on record, and took possession of the goods. 
Ecld, that although this was clearly a fraudu- 
lent preference within the meaning of the bank- 
rupt law [of 1867 (14 Stat. 517)], yet under 
the rule of Sawyer v. Tnrpin, 91 U. S. 114, the 
transaction took eiTeet by relation to the first 
bill of sale, and this having been given more 
than four months prior to commencement of pro- 
ceedings in bankruptcy, the second bill of sale 
became a valid security. 

TREAT, District Judge. The bank claims, 
as a secured creditor, the proceeds of certain 
assets pledged to it to meet its demands 
against the bankrupt The facts, succinct- 
ly stated, are as follows: Doran, the bank- 
rupt, doing business with the creditor (the 
bank) was in the habit of overdrawing, with 
the knowledge of the cashier, but of no other 
officer of the bank. The cashier who had 
tolerated such overdrafts, being anxious for 
security, procured, March 3, 1876, a bill of 
sale of goods in the store of tlie bankrupt for 
articles named in said bill. Said articles 
were never separated from the general stock, 
nor was said bill of sale recorded, though 
really a chattel mortgage. The bankrupt 
continued his business as theretofore. The 
principal managers of the bank having 
learned of said overdrafts, and of the facts 
concerning said bill of sale, insisted, on the 
26th of May, upon a settlement with ade- 
quate securities. The debtor could not at 
that time pay what he owed. It was ob- 
vious that some of the directors knew his 
condition to be critical, and were eager for 
security. An arrangement was made where- 
by he gave a new bill of sale for certain 
goods of which the creditors took possession, 
and these are the goods, the title to which 
is in dispute. The creditor must have known 
from overdrafts for months that the debtor 
was not in a solvent condition. Those over- 
drafts were in the nature of past-due com- 
merciAl paper. Being anxious to secure the 
same, the bill of sale, March 3, was procured. 
That bill was unaccompanied with delivery, 
separation of tlie goods from the general 
stock, or any record thereof. When the offi- 
cers of the bank learned of the overdrafts 
and of the bill of sale, unaccompanied by de- 
livery, they became anxious- to have the in- 
debtedness of the bankrupt evidenced more 
formally, and the securities therefor in due 
shape. Hence they caused the bill of sale, 
the validity of which is in question, to be 
made, and took possession of the goods onu- 
merated in it. The latter bill of sale was to 
secure the past indebtedness mentioned, to- 
gether with a further present advance. The 
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sole proposition submitted is as to so much 
as relates to the past indehtedness. a?he 
bank had reasonable cause to believe the 
debtor insolvent It was anxious to secure 
the indebtedness. It took out of the store 
current goods as security. It knew that the 
debtor had overdrawn for months (equiva- 
lent to over- due paper), and could not meet 
his obligations. The nature and quality of 
its collaterals show knowledge of the debt- 
ors' doubtful condition, and its course in 
the matter that it knew the necessity of se- 
curing a preference to avoid loss. The re- 
sult is that when, in May, this security was 
obtained, the bank knew the insolvent con- 
dition of its debtor, and that, by taking out 
of his stock of goods the security relied upon, 
it was enabling him to practice a fraud on 
the bankrupt act— that is, to secure an ad- 
vantage which the law forbade. The con- 
clusion reached by the register would be cor- 
rect, if the doctrine announced in Sawyer v. 
Turpin, 91 U. S. 114, did not control. That 
case, and the views of the United States su- 
preme court therein stated, must be consid- 
ered conclusive of this case, inasmuch as the 
facts are substantially the same. The proof 
of the debt must therefore stand as secured 
for the whole amount; or in other words, the 
proceeds of the collateral must be applied 
to the payment of the bank's entire demand, 
instead of a part thereof. 



r>ORD [VAN LIEN v.). See Case No. 16,862. 
BORE (MOORE v.). See Case No. 9,757. 



Case No. 4,001. 

DOREMAS et al. v. BEXNET et al. 

[4 McLean, 224.]^ 

Circuit Court, D. Michigan. June Term, 1S47. 

Fedekai, Courts— Jukisdictiox— Citizenship. 

This action was brou ;lit to recover tha amount 
due on a promissory note, made by Bennet & 
Ford, who were partners in trade, to the plain- 
tiffs, citizens of New York. The declaration 
alleges one of the defendants to be a citizen of 
the state of Michigan, and the other to be a citi- 
zen of the state of New Yorli. The defendant 
Bennet, who is averred to be a citizen of Michi- 
gan, and who is served with process, pleads to 
the jurisdiction of the court, setting forth, that 
the plaintiffs and defendant Ford, are citizens oi 
the same state. 

[Cited in Tobin v. Walkinshaw, Case No. 14,- 
0G8; Sands v. Smith, Id. 12,305.] 

[This was an action at law by Thomas C. 
Doremas and John M. Nixon, against Henry 
D. Bennet and others on a promissory note. 
Heard on a demurrer to a plea to the juris- 
diction of the court.] 

Mr. Wilson, for plahitiffs. 
ilr. Hawkins, for defendants. 

WILKINS, District Judge. The plaintifiEs 
demur to the plea, and defendants join in de- 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



1 murrer. Is the plea to the jurisdiction well 
taken? The question is one of jurisdiction, 
involving a construction of the 11th section 
of the judiciaiT act [1 Stat. 78], and the 1st 
section of the act of the 2Sth of February, 
1839 [5 Stat. 321]. In the case of Louisville 
B. Co. V. Letson [2 How. (43 V. S.) 497], the 
supreme court have no hesitation in saying, 
"that this last act was passed exclusively 
with an intent to rid the courts of the de- 
cision in tlie Case of Strawbridge and Cur- 
tis," 3 Cranch [7 U. S.] 267, which affirmed, 
"that where there are two or more joint 
plaintiffs, and two or more joint defendants, 
in the com-ts of the United States, each of the 
plaintiffs must be capable of suing each of 
the defendants in the courts of the United 
States, in order to support the jurisdiction." 
The act of February, 1839, in the opinion of 
the supreme court, enlarges the jurisdiction 
of the courts of the United States. Its first 
section provides, "that where, in any suit at 
law or in equity, commenced in any court 
of the United States, mere shall be several 
defendants, any one or more of whom, shall 
not be inhabitants of, or found within the 
disti-ict where the suit is brought, or shall 
not voluntarily appear thereto, it shall be 
lawful for the court to entertain jurisdiction, 
and proceed to the trial and adjudication of 
such suit, between the parties who may be 
properly before it: but the judgment or de- 
cree rendered therein shall not conclude or 
prejudice other parties, not regularly served 
with process, or not voluntarily appearing ta 
answer." This provision was intended to 
remove the difficulties which occurred in 
practice, under the 11th section of the ju- 
diciary act, and enibi'aces every suit at law 
or in equity, in which there shall be sevei'al 
defendants, "any one or more of whom shall 
not be inhabitants of, or found within the 
district where the suit is brought, or, who 
shall not voluntarily appear thereto." The 
exception in the act, exempting parties de- 
fendant, who have not been regularly served 
with process, or who have not voluntarily 
appeared, protects them from being preju- 
diced by any judgment or decree rendered in 
such suits against joint defendants. The 
defendant Bennet is an inhabitant of the 
state of Michigan. Process has been served 
upon him. No process has been served up- 
on Ford, the co-defendant, nor has he volun- 
tarily appeared to the suit. Bennet is prop- 
erly before the couil. The renuition of a 
judgment against him can not conclude or 
prejudice Ford. It is therefore lawful for 
the court to entertain jurisdiction of the 
case as to Bennet. ' In the Case of the Louis- 
ville Railroad Company, the supreme court 
declare, that the cases of Strawbridge and 
Curtis [supra] and Bank of U. S. v. Devaux 
[5 Cranch (9 U. S.) 61] were carried too far, 
and not maintainable, upon the true prin- 
ciples of interpretation of the constitution 
and laws of the United States, and that the 
case of Commercial Bank of Vicksburgh v. 
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Slocumb [14 Pet (39 U. S.) 60] Tvas decided 
upon the authority of those cases. In the 
case of Morrison v. Bennet [Case No. 9,843], 
a case which occurred in Ohio circuit, in 
1838, prior to the act of February, 1839, Mr. 
Justice McLean held, under the statute of 
the state of Ohio, regulating the practice of 
that state and authorizing the plaintifl! to 
proceed to judgment against the defendant, 
on whom process had been served— that the 
■court had jurisdiction as between the plain- 
tiff and tlie defendant, on whom tlie process 
had been served. In the case of Emerson v. 
Genney [Id. 4,438], this court decided, on a 
demurrer to the declaration, in an action 
against joint defendants, one of whom was 
an inhabitant of this state, and on whom 
process was served, and the other a citizen of 
the same state with the plaintiffs, not served, 
and not appearing,— tliat the court would en- 
tertaiu jurisdiction. The demurrer sus- 
tained. 



Case ISTo. 4,002. 

DOREMTJS V. BURTON. 

[5 Biss. 57.] ^ 

Circuit Court, D. Wiscousin. Jan. Term. 1860. 

Note Palling Due ox Sosdat. 

Where a note, drawn without grace, falls due 
on Sunday, demand and protest on Saturday are 
good to hold the indorsers. 

[This was an action at law by Thomas O. 
Doremus against William A. Burton. Heard 
on a motion for a new trial.] 

MILLER, District Judge. At the trial of 
this cause, which is a suit against the defend- 
ant as indorser of several promissory notes, 
it was objected that one of the notes became 
payable on Sunday, and that it was protest-'- 
ed on Saturday previous for non-payment 
These notes were negotiable, without days of 
grace. The court advised the jury to include 
this note in their calculation of the damages, 
and on a motion for a new trial, the ques- 
tion could be considered, and if the assess- 
ment was found not to be legal, the plaintiff 
might remit the amount or a new trial 
would be ordered. On Ihe motion for that 
purpose, I have examined the subject The 
law is universal in this country and in Eng- 
land that where the last day of grace falls 
on Sunday, demand and notice must be made 
on the Saturday previous. Sucli is the law 
of the supreme court of the United States. 
Leudinberger v. Brail, 6 Wheat [19 U. S.j 
104. 

In Chitty on Bills (page 377) it is stated 
that "hi this country (England), at common 
law, if the day on which a bill would other- 
wise be due falls on Sunday, or a great holi- 
■day, as Christmas-day, the bill falls due on 
the day before; and where a third day of 
grace falls on a Sunday, the bill must be pre- 

^ [Reported by Josiah H. Bissell, Bscl., and 
here reprinted by permission.] 
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sented on Saturday, the second day of grace; 
whereas, otherwise, a presentment on a sec- 
ond day of grace, being premature, would be 
a nullity." The reason of the rule as to 
notes in which days of grace are allowable is 
that as the allowance of days of grace is a 
mere indidgence to the mater, it shall be 
granted only in cases where it will not work 
any extra delay to the holder of the note, 
who is entitied to strict payment If any 
other mle were adopted, he would be com- 
pelled to lose the use of his money for four 
days. But in practice, and in fact accord- 
ing to the law of this state, a note for thirty 
days, where days of grace are not waived, as 
in this note, is a note for thirty-three days,— 
so undei-stood when the note is given and 
received; such is the contract Now the 
question is, does the waiver of the days of 
grace extend to the maker one additional 
day when the day of' payment falls on Sun- 
day? At the trial I was inclined to place the 
note in this respect as a non-negotiable con- 
tract which it was understood would not be 
payable until the Monday following. In a 
note to section 220, Story on Promissory 
Notes, the above remark of Chitty is copied. 
This seems to confirm the principle that at 
common law, tliis note would be payable on 
Saturday. In the case of Barker v- Parker. 
6 Pick. SO, it is stated by the court that the 
note in suit fell due on Sunday, and having 
been made in 1824, was not entitled to grace, 
the statute allowing grace on proraissoiy 
notes not having been passed until 1825. 
The note became due, therefore, on the 13th 
of November, 1825, and should have been de- 
manded on the 12th, as the day of payment 
according to the note, was Sunday. Refer- 
ence is made to Jones v. Fales, 4 Mass. 245. 
Such seems to have been the common law of 
Massachusetts. In the case of Avery ■ v. 
Stewaxt, 2 Conn. 69, the note sued on was for 
a certain sum in cotton yarn and was not 
negotiable. It fell due on Sunday, and a ten- 
der of the yarn was made on the Monday fol- 
lowing. The court six judges to three, de- 
cided that the tender on Monday was good 
and in time. The supreme court of New 
York, in the case of Salter v. Burt 20 Wend. 
205, decided that the check in suit having 
been protested, which was payable on the 
day of its date, which was Sunday, could not 
be demanded until the Monday following. It 
is apparent that it could not be presented at 
the bank for payment on Saturday, as it did 
not bear date on that day, but on the day 
following. It did not purport to have been 
written on Saturday. The reason given by 
the court favors the idea that this note was 
payable on Monday; but although the deci- 
sion^was correct the reasoning may possibly 
be wrong; It is very certain that a present- 
ment of the check on Saturday would be pre- 
mature. 

The note in suit being a negotiable note, 
with grace waived, is to be considered the 
same in regard to Sunday b^ing the day of* 
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payment as if the waiver had not been made. 
When the note was made the maker may 
possibly have known that the day of pay- 
ment would fall on a day on which it would 
be illegal to malie demand. At all events, 
the iusti-ument is to be considered against 
the maker, and upon such prnieiples is not 
to be so construed as to allow an indorser to 
escape. The motion for a new trial will be 
overruled and judgment entered on the ver- 
dict. 

NOTE. AThere ;xoocls sold were to ho deliv- 
ered on a certain day by the agreement of the 
parties, and that day was Sunday, it was held 
that they should have been delivered on Satur- 
day. Ivilgour V. Miles, 6 Gill & J. 2(58. 
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[6. A contract exempting a telegraph company 
from liability for damages resulting from de- 
lay, unless the message was ordered repeated, is 
void, for it is against public policy to allow the 
company to exempt itself from liability for the 
results of its own negligence.] 

[Cited in Primrose v. W. U. Tel. Co., 154 
X3. S. 7, 14 Sup. Ct. 1104.] 

jrarry T. Toulmin and D. P. Besti)r, for 
plaintiff. 

Thomas H. Herndou and John Little Smitlu 
contra. 



DORFLINGER (CONSOLIDATED FRUIT- 
JAR CO. v.), See Case No. .3,1:29. 



Case No. 4,003. 

DORGAN V. PENTZ. 

[The case reported under abovo title in 1 
Chi. Leg. News, 22.3, and 16 Pittsb. Leg. J. 
826, is the same as Case No. 4,121.] 



Case H^o. 4,004. 

DORGAN-v. TELEGRAPH CO. 

[1 Am. Law T. Rep. (N. S.) 406.] 

Circuit Court, S. D. Alabama. April Term, 
1874. 

Telkguaph Companies — Delat ix Tuas&missiox 

AXD DeLIVEUY— UXIXSUKED MESSAGES — &IEAS- 

URE OP Dam.\ges— Contract Exemptions. 

[1. When a telegraph company receives a 
message for transmission, the fair inference is 
that the sender resorts to the telegraph be- 
cause he cannot, or does not, choose to wait for 
the mail, and the company agrees, by implica- 
tion, that his message shall be carefully trans- 
mitted, and delivered without unnecessary de- 
lay.] 

[2. The fact that a message left at a telegraph 
office in New York at 5:20 p. m. was not deliv- 
ered at Mobile until 10:30 a. m. on the next day 
is prima facie evidence of negligence, it ap- 
pearing that under ordinary circumstances thi 
message could be transmitted from one tele- 
graph office to the other in about four minutes.] 

[3. A person using the telegraph, unless he 
insures his message, takes the risk of delay and 
failure to deliver, arising from accidents and 
obstructions to which telegraph lines are liable.] 

[4. Telegraph companies are bound to deliver 
messages impartially, in good faith, and in the 
order in which they are received.] 

[o. The company is only liable for damages 
which were within the reasonable contemplation 
of the parties at the time of making the con- 
tract for transmission; and hence if the com 
pany's agent was informed that the message 
was important, and the message itself indicated 
that it was a business communication, and that 
delay would result in serious damage, the 'com- 
pany is liable for any loss resulting from negli- 
gent delay; but if the agent was only informed 
that the message was important, with a re- 
quest for early transmission, but the dispatch 
did not in any way indicate that damage would 
be suffered by delay, then the liability is hm- 
itcd to nominal damages merely.] 



WOODS, Circuit Judge (charging jury). 
The following facts are not controverted: 
At about eleven o'clock a. m. of the 30th of 
January, 1872, the plaintife sentfrom Mobile, 
Alabama, over the lines of the Western Union 
TelegraiJh Company to New York City, tlie 
following cipher dispatch: "To J. S. Abbott 
it Co., New York: Sell Samuel basis silver 
full style and staple fob dog demon. Reply 
to-day; have refusal.'.' Which, when ti-ans- 
iated, reads as follows: "Sell 500 bales, ba- 
sis middling, full style and staple, free on 
board at 21% cents, at % penny freight. Re- 
ply to-day; have refusal." This dispatch 
was transmitted to New York and there de- 
livered without imreasonable delay to J. S. 
Abbott & Co. On the same day, some timt" 
bet\^'een twenty and fortj' minutes after live 
o'clock p. m., New York time, J. S. Abbott ».\c 
Co. delivered to the receiving clerk at tlie 
main office of defendant, in New York, to 
be transmitted over the lines of defendant 
to the plaintife in Mobile, the following ci- 
pher dispatch, the same being in response to 
the dispatch sent by the plaintiff to J. S. 
Abbott & Co:— "Sold Samuel, basis silver, 
fob dog demon, prompt shipment, draw with 
documents. Edward Dobell. Insure. Tel- 
^ egraph drafts." The meaning of this dis- 
patch was not communicated to the defend- 
ant or its agents, but the clerk who received 
it was told it was important, and requested 
to forward it immediately. A majority of 
persons who send messages by telegraph say 
to the receiving clerk that their messages 
are important and request that they be sent 
at once. This dispatch ti-anslated would 
read: "Sold 500 bales, basis middling, free 
on board at 21% cents, freight % penny; 
prompt shipment. Draw with documents on 
Edward Dobell. Insure against lire. Tele- 
graph drafts." The dispatch was received 
in Mobile at ten o'clock p. m. of .January 30, 
but was not delivered to the plaintiff in Mo- 
bile until half past ten o'clock a. m. of the 
next day. The time required to ti-ansmit 
a message of ordinary length from New York 
to Mobile, when the lines are in good order 
and there is no other message having pre- 
cedence, is about fom* minutes. On January 
31st the plaintife bought live hundred bales 
of cotton in Mobile to fill the contract of- 
sale referred to in the dispatch to him, at 
the price of fifty-four thousand one hundred 
and ninety-nine doUai-s and twenty-eight 
cents, and the same cotton could have been 
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purcliased in Mobile on January 30th for 
eight hundred and uiuoty-niue dollars, and 
forty-three cents less than that sum. New 
York time is fifty-five minutes faster than 
Mobile time, so that when it is five o'clock 
p. m. in aiohile it lacks hut five minutes of 
six p. m. in New York. J. S. Abbott & Co., 
to whom the plaintifE's message was ad- 
dressed and who sent the reply, were the 
agents of the plaintiff in New York, and the 
plaintiff paid for both dispatclies. He paid 
for the dispatch from X S. Abbott & Co., 
three dollars and sixtj'-nine cents, which was 
the usual day rate for unrepeated and un- 
insm-ed messages. The message sent by J. 
S. Abbott & Co. was written upon the blanks 
fm-nished by the defendant for day mes- 
sages, and upon which it required day mes- 
sages to be written. The business office of 
plaintiff in Slobile is but one or two blocks 
from tlie office of defendant, and his resi- 
dence about a mile or a mile and a half. It 
is the custom of the defendant at half-past 
uine o'clock p. m. to dismiss its messenger 
boys for the day, and at ten o'clock p. m. to 
close its office. The plaintiff before Januaiy 
30th, 1872, had done much business with the 
defendant's office in IMobile. The plaintiff 
alleges that the delay in not delivering the 
dispatdi sent by J. S. Abbott & Co. to him 
until January 31st was the result of the cai-e- 
lessness and negligence of the defendant and 
its agents, and tliat he suffered damage to an 
amount equal to the difference in the value of 
five hundred bales of cotton in Mobile on the 
30th and of the same quantity of cotton in 
Mobile on the 31st of January. To the dec- 
laration of the plaintiff setting up this claim, 
the defendant pleads a general denial of the 
case stated by the plaintiff, with leave to 
introduce evidence in proof of any matter 
that might be specially pleaded. 

The defense as really made amounts to 
tliis:— (1) That generally the averments of 
the declaration are not true. (2) That there 
was no negligence or carelessness on the part 
of the defendant in transmitting or deliv- 
ering the message. (3) That if the plaintiff 
suffered damage from the neglect of defend- 
ant, he conti-ibuted to the damage by his 
own neglect and carelessness. (4) That if the 
plaintiff suffered any damage by the delay 
in the transmission and delivery of the dis- 
patch, it was a damage not withiu the rea- 
sonable contemplation of the parties when 
the conti-act for sending the message was 
made between them. (5) Tliat the printed 
blanks, upon whidi the defendant required 
messages to be wTitten, contained a clause 
exempting the defendant from liability from 
all except nominal damages for delay in the 
delivery of unrepeated messages, and that in 
any event the plaintiff can only recover nom- 
inal damages. 

Your first duly, under the pleadings in 
this case, will be to inquire whether the 
plaintiff has made out his case by proof, sub- 
stantially as he has stated in his declara- 
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tion. So far as this part of the case is con- 
cerned, the only point in dispute between the 
parties is as to the question of negligence. 
Prompt and speedy communication between 
different localities is one of the most m-gent 
wants of the present age. To meet this de- 
mand telegraph companies are chartered, 
and they engage to subserve the public in- 
terests by ti-ansmitting intelligence promptly 
and speedily. Their engagement is to re- 
ceive and to ti-ansmit by telegraph and to 
delivei-, without unnecessary delay, the mes- 
sage according to the directions. Persons 
whose messages do not require the most 
rapid ti-ansmission and speedy delivery, take 
the cheaper and slower method of communi- 
cation afforded by the mails. "When a tele- 
gi-aph company therefore receives a message 
for ti-ansmission, the fair inference is that 
the sender resorts to the telegraph because 
he cannot or does not choose to wait for the 
mail, and the telegraph company agi-ees by 
implication that his message shall be care- 
fully ti-ansmitted by telegraph and delivered 
without unnecessary delay. 2 Redf. R. R. 
287-304; Law of Telegraphs, §§ 146, 187, 188, 
352; Allen, Tel. Cas. 71, 114, 284^ 335, 563, 
570; Sweatiand v. Telegi-aph Co., 27 Iowa, 
433. You wiU therefore inquire whether 
tiiere was negligence on the paxt of the de- 
fendant in either ti*ansmitting or delivering 
the message in question. Itis admitted that the 
message was left at the office in New York, 
for transmission to Mobile, at about twenty 
minutes after five p. m., and that it was not 
delivered until half past ten the next morn- 
ing; and that under ordinary chrcumstances 
it would requh-e only about fom* minutes to 
ti-ansmit the message from the office of the 
defendant in New York to its office in Mobile; 
and that plaintiff paid day rates and not 
night rates for the message. These facts 
being conceded, I instinict you as a matter 
of law, that a prima facie case of negligence 
is made out against the defendant Moore v. 
Wester velt, 1 Bosw. 357; Allen, Tel. Cas. 
284, 343, 570; Law of Telegraphs, § 370; 
Shear. & R. Neg. 610. 

The admitted facts having established the 
negligence of the defendant, tiie bm-den of 
proof is putupon defendant to rebut the prima 
facie case thus made. For although the 
facts unexplained show negligence, the de- 
fendant may, by evidence, so excuse and ex- 
plain its conduct as to make it perfectiy 
clear that there- was, in fact, no negligence 
whatever. This the defendant has under- 
taken to do. It claims to have shown that 
the message was not promptiy ti-ansmitted 
on accoimt of obstructions beyond its con- 
trol, and which are peculiarly incident to 
the ti-ausmission of intelligence by telegraph. 
The rule of law governing this branch of the 
case may be thus stated: Those who use the 
telegraph as a means of communication, un- 
less they insm-e the delivery of thehr mes- 
sages, take the risk of delay and failm*e of 
I then* messages to reach then- destination 
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arising from the accidents and obstructions 
to which telegraphic lines are liable. 

Apply this rule of law to the facts in this 
case. Has the defendant satisfied yon by the 
evidence tliat the reason why the message 
of plaintifif did not reach Mobile until ten 
o'clock p. m. was owing, not to the negli- 
gence or carelessness of any of the defend- 
ant's agents, but to obsti-uctions in the line 
which the defendant could not foresee or pre- 
vent? If you so find, then the defendant has 
succeeded in disproving the charge of negli- 
gence so far as the delay in the transmis- 
sion of the message to Mobile is concerned. 
It is the duty of a telegraph company to 
ti-ansmit messages impartially, in good faith, 
and in the order in which they ai-e received. 
Grouch V. Raih-oad Co., 14 C. B. 255; John- 
son V. Raih-oad Co., 4 Exch. 367; Wibert 
V. Railroad Co., 12 N. Y. 245. If the defend- 
ant has satisfied you that its adherence to 
this rule couti-ibuted to the delay in the 
ti-ansmission of the plaintiff's message, and 
that such adherence, combined with obstruc- 
tions in the working of the line, caused the 
delay in the ti-ansmission until ten o'clock 
p. m., then the prima facie case of negligence, 
so far as concerns the transmission of the dis- 
patch, is overcome, and you should find that 
the defendant was not in fault in failing to 
transmitthe messageatan earlier hour. Under 
these instructions you will determine whether 
the defendant was guilty of negligence in not 
transmitting the dispatch to its destination 
before ten o'clock p. m. If you shall be of 
opinion that the telegraph company was not 
in fault, but used due diligence to ti-ausmit 
the message, and was prevented from so do- 
ing as claimed, you will then proceed to in- 
quire whether tie defendant has shown that 
there was no negligence in the delivery of 
the message after its arrival in Mobile. TVas 
the defendant bound to deliver the message 
^ after ten o'clock at night? If the message 
showed upon its face that its delivery that 
night was a matter of importance to the 
plaintiff, and that a failure to deliver imme- 
diately would involve him in loss, and it ap- 
peared that the message was a day message 
and had been delayed, then it is for you to 
say whether due diligence did not require of 
defendant to deliver the message at once, or 
at least make on effort in good faith to do so. 
If, on the other hand, the message did not 
on its face indicate the importance of im- 
mediate delivery; if the plaintiff had left no 
notice at the olfice of defendant that he ex- 
pected an important message, and had not 
requested its immediate deliveiy, and the 
message actually aiTived after the messen- 
ger boys had been dismissed for the night, 
and after tlie hour for closing the telegi-aph 
office had passed, and after the plaintiff had 
closed its own office and gone to his resi- 
dence, a mile, or a mile and a half from the 
telegraph office,— if you find these facts, then 
you will consider and determine whether due 
diligence required under these circumstances 
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the delivery of the message on the night of 
the 30th of Januaiy. If you find that it was 
not reasonable, under the circumstances, that 
the defendant should be required to deliver 
the message on the night of its reception, 
you wiU be justified in the conclusion that 
the defendant was not guilty of negligence 
in not delivering the message on the night 
of the 30th; and you should then inquire 
whether there was negligence in not deliver- 
ing the message at an earlier hour than half 
past ten o'clock a. m. of the next day. 

Ought the defendant to have delivered the 
message at an earlier hour on the 31st? Be- 
fore passing upon this question there is an- 
other raised by the evidence that you should 
decide upon. The defendant claims to have 
inti-oduced proof sufficient to show that the 
message was taken to the office of defend- 
ant between eight and nine o'clock a. m., 
and was not delivered because there was no 
one there to receive it. Whether this is the 
fact, or whether the message was taken to 
the office of plaintiff for the first time at 
half-past ten o'clock a. m., you will decide 
whether there was, under all the circumstan- 
ces, negligence in the delivery of the dispatch 
on the morning of the 31st If under these 
instructions applied to the facts you shall be 
of opinion the defendant has rebutted the 
prima facie case of negligence made by the 
plaintiff, and has explained satisfactorily the 
delay in the ti-ansmission and delivery of the 
message, then that is the end of the case, 
and it will be yom- duty to retm-n a verdict 
for the defendant If, on the other hand, 
you should be of opinion that the defendant 
has been guilty of negligence in the prem- 
ises, you will then proceed to consider other 
matters of defence. One of them is that if 
the plaintiff suffered any damage he conti-ib- 
uted to bring it about by his own careless- 
ness and neglect The rule of law upon this 
branch of the defence has boon thus stated: 
One who is injm-ed by the mere negligence 
of another cannot recover any compensation 
for his injm-ies if he. by his own ordinary 
negligence, contributed to produce the injm-y 
of which he complains. See Shear. & R. Neg. 
§ 25, and cases there cited. I give you this 
as the law upon the point in question. The 
defendant insists that the plaintiff, by send- 
ing a message of inquiry to New York might 
have avoided the loss of which he complains, 
and that had he acted as a prudent man,' 
he would have done so. That being in nego- 
tiation for the sale, both in New York and 
Liverpool, of the same five Jmndred bales of 
cotton, which he alleges he had on hand on 
the 30th inst, having made an offer to sell 
in New York, he should not have sold in Liv- 
erpool without ascertaining definitely wheth- 
er his New York offer had been accepted. 
Now, this is a pomt upon which you must 
judge. What were the dictates of ordinary 
prudence and care? If a prudent and care- 
ful man would have telegraphed to New 
York before closing the sale in Liverpool, 
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<ind by failing to take this precaution the 
plaintiff has contributed to his own damage, 
-nnd if by the use of this means he might 
have, and should have, avoided the injuiy, 
he cannot recover. His own negligence is a 
•complete bar to his recovery. As men of ex- 
perience in business affairs, you must deter- 
mine whether in this respect the plaintiff 
^vas in fault. If upou this issue you find for 
the defendant, that, af^o, will put an end to 
the ease, and it will be your duty to retiu*n 
•a verdict for the defendant If you shall be 
■of opinion that tlie defendant was guilty of 
Jieglect, whereby the plaintiff suffered dam- 
4iges, and that the plaintiff did not conti-ib- 
ute to his own damage by his own neglect 
-and could not have avoided the damage by 
the exercise of ordinary prudence and sldll, 
then it will be your duty to return a verdict 
tor the plaintiff for some amotmt Ordina- 
rily, this amount would be the difference be- 
tween the value of five hundred bales of cot- 
ton in Mobile on the 30th of January, 1872, 
iind of the same quantity of cotton in Hie 
«ame place on the nest day. This difference 
is shown to be $899.43. But what that 
amount should be in this case will depend 
upon some considerations which I am about 
to submit to you. 

The damage sustained by the defendant 
must have been within the reasonable con- 
templation of the parties at the time the con- 
ti'act for the transmission of the message 
was made. If the plaintiff, through his agent 
in New York at the time he left the message 
for transmission, informed the defendant's 
agent that the message was important, and 
the dispatch itself indicated that it was a 
ijusiness message, and that serious damage 
naight accrue to the plaintiff if it was not 
promptly transmitted, it became the duty of 
•defendant to use diligence to put it upon its 
transit, and it would become liable for the 
■damage which might be the result of negli- 
gent delay in sending the message. But if 
the plaintiff's agent simply said it was an 
important message and requested its early 
ti'ansmission, but the dispatch itself was so 
worded that it did not in any way indicate 
that the plaintiff might suffer damage by its 
delay, then the plaintiff would only be liable 
for nominal damages. If the negligence 
should be found in the delivery of the dis- 
patch, after it had reached its destination, 
you should not give any weight in estimating 
the damages to what was said by the plain- 
tiff's agent at the other end of the line about 
the importance of the dispatch. The question 
is, was the agent of the company here in Mo- 
laile, under the ch'cumstances, and looking to 
the words of the dispatch, put upon notice 
that a failm*e to deliver it promptly would 
entail a serious damage upon the plaintiff? 
If he was, that is sufficient to sustain the 
plaintiff's claim to recover all the damage 
that he has sustained. If he was not, if it 
only appeared to the agent in Mobile to be 
a dispatch announcing a sale in New York of 



five hundred bales of cotton in response to 
an offer by the plaintiff to seU that amotmt 
made at a certain horn* in the day by mes- 
sage from Mobile, and gives information 
about the details of the sale, and if it con- 
tained no reasonable notice that damage 
might accrue from delay in its delivery, then 
the damage for the delay would be nominal 
only. 

Another matter should be borne in mind 
in estimating the damages, namely, that you 
are only to allow such damages as were 
caused by the negligence of the defendant. 
Was there any negligence of defendant on_ 
the 30th of January? If there was, would the 
plaintiff have been able to avoid the injm-y 
he claims to have suffered, even had the de- 
fendant been prompt in transmitting and de- 
livering the message? In other words, could 
the plaintiff, after the time when he claims 
the message should have reached him on the 
30th, have pm-chased five hundred bales of 
cotton for any less amoimt than he was com- 
pelled to pay the next day? If he could not, 
his damage is not the result of the neglect of 
defendant, and he cannot recover. But sup- 
pose you should find there was no neglect on 
the 30th, but there wasi/neglect on the 31st 
of January. You will then inquire whether 
if the defendant had delivered the message on 
the 31st, at the time demanded by its duty, 
the plaintiff could have avoided loss. Sup- 
pose you should conclude that the message 
should have been delivered at seven o'clock 
or eight o'clock or nine o'clock a. m., of the 
31st; could the plaintiff have pm-chased five 
hundred bales of cotton cheaper at these 
hom-s than at half past ten, when the mes- 
sage was in fact delivered? If he has not 
satisfied you that he could, then he can only 
recover nominal damages. 

There is but one point more that I deem it 
necessaiy to notice. The blanks upon which 
the defendant requires all messages for 
transmission to be written contain, under the 
words "All messages taken by this company 
subject to the following terms," this stipula- 
tion. "To guard against mistakes, the send- 
er of a message should order it repeated, 
that is, telegraphed back to the originat- 
ing office. For repeating, one half the reg- 
ular rate is charged in addition; and it is 
agreed between the sender of the follow- 
ing message and this company that the com- 
pany shall not be liable for mistakes or de- 
lays in the transmission or deliver^' of any 
unrepeated message beyond the amount re- 
ceived for sending the same." It is claimed 
by defendant that this stipulation was 
brought home to the notice of plaintiff'; that 
his assent may be therefore presumed, and 
that it is binding, and limits the recovery in 
this case to the amount paid for sending the 
message. Under the instructions I am about 
to give you, it will be unnecessary for you 
to consider whether this notice was assent- 
ed to by the plaintiff or not I instruct 
that so much of this alleged conti-act as pro- 
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vides that the company shall he liable for de- 
lays in the delivery, or for the non-delivery, 
of ail iiurept'at'Hl message only to the amount 
paid for sending the same, is not binding; 
the company had no right to exact it; that 
it is against public policy, and absolutely 
void. The telegraph company is engaged in 
a quasi public employment. A large portion 
of the business of tlie civilized -v^-^orld is car- 
ried on by means of the facilities for inter- 
com'se which it affords. Incalculable sums 
depend upon the alacrity, care, and good 
faith which it brings to the discharge of its 
duties. The whole business of the commer- 
cial world is to a degi-ee dependent upon it 
The public has the right to eacact at least or- 
dinai'y diligence. A common caiTier is not 
allowed to protect himself by contract from 
liability for tlie resiUts of his own negligence. 
New Xorlv Cent R. Co. v. Lockwood, 17 Wall. 
IS4 U. S.] 357. There seems to be no good 
reason why the same rule should not be ap- 
plied to a telegraph company. Shear. & R. 
Neg. § uGo; True v. Telegraph Co., 60 Me. 
9, Allen, Tel. Cas. 530; W. U. Tel. Co. v. Gra- 
ham, 1 Colo. 182; Candee v. Telegi-aph Co., 
34 Wis. 471. I therefore insta."uct you that 
you should not allow this alleged , contract 
for immmiity for all except nominal damages 
for negligence to have any effect upon yom* 
verdict. 

Tlio jury letiuned a verdict for defendant. 
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Case No. 4,005. 

DORN V. GERMANIA INS. CO. 

[4 Am. Law Rec. 445; 5 Ins. Law J. 188; 1 
Law & Eq. Rep. 132.] 

Circuit Court, N. D. Ohio. 1875-187G. 

FlKK IXSUKANCE — Al.TERATIOX OF BiHI.DING WITH- 
OLT ISftUnEK'S ASSEXT. 

[1. In the absence of any express provisions 
against alterations without the insurer's assent, 
an alteration that does not increase the risk 
does not avoid the policj^] 

[2. A policy upon a stone building with a 
frame addition is not avoided as to the latter 
by cutting away part thereof nest to the stone 
building, and adding it to the rear of the addi- 
tion, tiius separating the addition from the 
main building.] 

[This was an action by John P. Dom 
against the Germania Insurance Company on 
a policy of fire insm*ance. Heard on defend- 
ant's- motion for a new ti'ial.] 

WELKBR, Disti'ict Judge. The action was 
brought upon a policy of insm-ance issued by 
defendant upon a stone building with a stone 
addition on one side, and a frame addition at- 
tached to the stone building on the other 
side. After the insurance, and before the 
fire, the plaintiff, witliout the consent of de- 
fendants, cut off eighteen feet of the frame 
addition next to the stone building, and 



placed the same at the rear end of the frame- 
building addition, thereby detaching the 
frame addition from the stone building, but 
leaving the remainder of the frame addition 
unmoved. In making this alteration it was. 
admitted that the risk of loss by fire was not 
in any way incieased thereby. There was no 
express provision in the policy against altera- 
tions, or requiring assent of the insm*er ta 
make improvements "^pon the property iu- 
sm-ed. In the fire which occm-red, besides- 
damages to the stone building, the frame ad- 
dition was entii'ely consumed, the fii'e having 
originated somewhere in the stone building. 
The case was tiied to a jury. On the trial the 
defendants by their counsel claimed that the 
alterations above stated disconnected the 
frame addition fi'om the stone building de- 
scribed in the policy; and that being no long- 
er attached thereto it was not covered by the 
policy, and no recovery could be had for its 
loss; that such alteration separated the addi- 
tion fi'om the stone building, and because a 
sepai'ate and distinct building and no part of 
the main building, and therefore not any 
longer covered by the policy; and requested 
the com-t to so charge the jmy, which was re- 
fused, and the court did charge in relation 
thereto: That in the absence of express stip- 
ulation in the policy prohibiting repairs and 
alterations of the premises insured, there was 
an implied engagement that the assui-ed 
would not alter the premises or business de- 
scribed in the policy, so as to thereby increase 
the risk and liability of the insured. . The 
construction and use of tlie premises, as de- 
scribed in the policy, constituted the basis of 
the insurance and determined tlie amount of 
the premium. Hence no alteration in either 
must be made by the assm'ed to enhance the 
liability of the insm^er. 

The right to repair and alter buildings is in- 
cident to ownership, and such repairs and 
alterations as do not change the risk may be 
made by the insm-ed, without consent of the 
insure!-, if such assent is not expresssly re- 
quired in the policy. That the alteration *or 
enlargement of a building will not avoid the 
policy of insurance unless the risk is thereby 
increased. That if the jm-y found that the 
frame addition to the stone building described 
in the policy was altered without the consent 
of the defendant, bj' talcing off eighteen feet 
of the part next adjoining the stone building, 
and placing the part so taken off to the rear 
of the addition, leaving a iiart of the fiiiine 
addition in its original place, and they were 
satisfied tliat such alteration did not increase 
the risk to the building insured, such altera- 
tion did not in law avoid the policy so far as 
the frame addition is concerned, and the 
plaintiff would be entitled to recover for its 
loss. 

The jm-y retui-ned a verdict for the plaintiff, 
including damages for the loss of the frame 
addition. The refusal of the court to charge 
as requested, and the charge as given, are as- 
signed as grounds for a new ti-ial. I have 
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carefully considered this matter and reviewed 
the legal questions involved, and am satisfied 
that in refusing to charjre as requested, and 
in the charge as given to the jm-y, there was 
no error, and therefore overrule the motion 
for a new trial. 
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Case ISTo. 4,006. 

DORR v. GIBBONEY et al. 

[3 Hughes, 382.] ^ 

Circuit Court, TV. D. Virginia. June 2, 1878. 

Equity— Suit fou *Bkeach of Trust — Pauties— 
Waiveu of Objections— Confiscation by Con- 
federate CouKT — Deckee in Attachment — 
SpeciaIj Appeauance. 

1. On a deed of assignment to a trustee to 
secure creditors whose debts were all ascer- 
tained and who were marshalled by the deed in- 
to four classes, a bill iu chancery was brought 
by one of the fourth class against the trustee's 
executrix for a breach of trust by the trustee. 
Held, til at it was not necessary to make the oth- 
er creditors parties to the suit. 

2. At all events it was too late to make such 
an objection at the hearing. 

3. Payment of the debt,- by the trustee, to a 
receiver under a decree of confiscation of a Con- 
federate court, was a breach of trust as against 
a loyal citizen. 

4. A decree in an attachment case instituted 
during the war by seizure of the property and 
publication of notice, was void as against a 
loyal citizen and could be impeached even col- 
laterally. 

5. An appearance, after such a decree was 
rendered, for the mere purpose of moving to 
strike the case from the docket on the ground 
that no process had been served, was not such 
an appearance as waived previous defects iu 
the service, and could not have the retroactive 
effect of validating a decree totally void. 

[Cited in Romaine v. Union Ins. Co., 28 Fed. 
638; First Nat. Bank of Danville v. Cun- 
ningham. 48 Fed. 518.] 

[This was a bill in equity by A.. H. Dorr 
against Robert Gibboney's executrix and oth- 
ers.] In 1859 Thomas L. Preston made to 
Robert Gibboney as trustee a deed of assign- 
ment to secm'e his creditors. The deed mar- 
shalled the debts into four classes and direct- 
ed that they should be paid in that order of 
priority. Among the debts mentioned in the 
fourth class was "a debt due by negotiable 
note to A. H. Doir (a citizen of New York) 
of $2,650." In 1862 the trustee sold to W. 
A. Stuart, G. "W. Palmer, and G. B. Parker, 
a great part of the property convej'ed for 
.$425,000, an amount sufficient to pay all the 
debts mentioned. It was stipulated that in 
case any of the creditors did not accept pay- 
ment in Confederate currency, the purchas- 
ers should substitute their notes for such 
debts until they could be paid. In 1861 this 
debt was confiscated by John W. Johnston, 
receiver of the Confederate government, and 
paid to him by Gibboney, on the decree ob- 

* [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



tained in August, 1862. But in the mean- 
while one Philip Rohr had sued out a process 
of foreign attachment against Dorr and serv- 
ed it upon Gibboney, accompanying it also 
by publication of notice, dated August 9th, 
1862. A decree was rendered in his case aft- 
er the war, but there was no renewed order 
of publication. In 1862, however, the money 
was loaned by John W. Johnston, receiver, tcv 
Philip Rohr. In 1873, Gibboney having died 
in the meanwhile, Dorr brought suit against 
his executrix, making parties Thomas Li. 
Preston, Stuart, Palmer, and others, but not 
making any of the otlier creditors parties. 
No demurrer or plea was filed on this 
ground. The answei", which was not filed 
for some time, relied on the payment under 
the decree of confiscation and also on tlie de- 
cree in the attachment case, claiming that 
this decree could not be collaterally im- 
peached. At the hearing the point was also 
made that the other creditors should be par- 
ties. Dorr, by his counsel, had appeared in 
the state court, where the attachment case of 
Rohr had been decided, and moved to sti-ike 
the case from the docket It was insisted by 
the defendants that this was such an appear- 
ance as to waive the objection to the defect 
of summons. 

James H. Gilmore and Robert M. Hughes, 
for complainant, cited Perdicaris v. Charles- 
ton Gas Light Co. [Case No. 10,973], affirmed 
on appeal in 96 IT. S. 193; Shortridge v. ila- 
con [Case No. 12,812]; Williams v. Bruffy, 
96 U. S. 176; Dean v. Nelson, 10 Wall. [77 U. 
S.] 172; Ludlow t. Ramsey, 11 Wall. [78 U. 
S.] 581; Lasere v. Rochereau, 17 Wall. [84 
U. S.] 438; Earle v. McVeigh, 91 TJ. S. 503; 
Pow. App. Proc. 106, 119, 134, et seq.; D'Ar- 
cy V. Ketchum, 11 How. [52 U. S.] 165; Web- 
ster V. Reid, Id. 437; Fairfax v. City of Al- 
exandria, 28 Grat. 34; Cuyler v. Ferrall 
[Case No. 3.323]; Fretz v. Stover, 22 Wall. 
[89 XJ. S.] 198. 

Joseph W. Caldwell, for Gibboney's execu- 
trix, and Johnston & Trigg, for Stuart and 
Palmer, cited Lancaster v. Wilson, 27 Grat 
624; Voorhees v. Bank of TJ. S., 10 Pet. [35 
U. S.] 449; Walden v. Craig, 14 Pet [39 U. 
S.]154; Cooper v. Reynolds, 10 Wail. [77 XJ. 
S.] 308; Pennoyer v. Nefe, 95 U. S. 714. 

RIVES, District Judge. Before entering on 
the examination of this case, it is necessary 
to dispose of the objection made to the hear- 
ing for want of proper parties to the bill 
At this stage of the proceedings, such au ob- 
jection cannot be heard unless for defect of 
parties; the court should be disabled from 
passing on the veiy right of the cause. If, 
however, the objection had come at an -earli- 
er stage by way of a preliminary demurrer, 
it could scarcely avail. There is here no 
community of property or interest between 
the complainant and the other cestui que- 
trust under the deed, in the subject of hi& 
claim; his is a separate ascertained demand,. 
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wholly unconnected with any general ques- 
tion of the administration of the trust fund, 
and it is hard to conceive how the other cred- 
itors could he interested in his recovery, not 
from the general fund, hut from the trustee, 
whom he seeks to hold liable on account of 
the actual receipt thereof. This case, there- 
fore, falls under the exceptions to the gen- 
oral rule so well defined in Story's Equity 
Pleadings, §§ 207a, 212. The complainant 
has his fixed share of the trust fund, and 
there can be no necessity, on the ground of 
principle or authority, to make any other 
parties than those he has already made to 
his complaint His debt is secured by the 
general trust deed of Thomas L. Preston of 
the Tth July, 1859, and is included in the 
fourth class under the designation of "a debt 
due by negotiable note to A. H. Dorr of ?2,- 
-650." The bulk of this trust property, con- 
sisting of the Preston Salt Works estate, and 
the lands contiguous thereto, and certain in- 
terests in the King's Salt Works, with the 
appurtenant lands, were sold on the 10th day 
of June, 1862, by the trustee, Robert Gibbo- 
ney, to W. Alexander Stuart, George W. 
Palmer, and George B. Parker, for the sum 
of $424,000. This contract having been made 
during the Rebellion, it was contemplated by 
the parties to this contract that the trustee 
would not be able to pay off the creditors 
with tlie currency of that belligerent era; and 
hence it was expressly stipulated by the pur- 
chasers, that in case of the refusal of cred- 
itors to receive such currency in payment, 
they wex*e to siibstitute tlieir notes for the 
amount so refused, secured, to the satisfac- 
tion of said Gibboney, in equal instalments, 
payable in one, two, three, four, and fi.ve 
years, from the first of July then next ensu- 
ing, or sooner, at the election of said pur- 
chasers, with interest from said first of July, 
and on the whole amount, payable annually. 
In this state of facts, on the 22d October, 
18G1, the trustee, Robert Gibboney, was serv- 
ed with interrogatories from John W. John- 
ston, receiver of the Confederate States, act- 
ing under the sequestration act of that gov- 
ernment, of the preceding May, and, without 
^elay, on the very day of service, made re- 
tm*n of this debt to Dorr, as a citizen of New 
York. Thereupon the said receiver, suing in 
the name of said Confederate States, pro- 
cured a decree of sequestration in the dis- 
trict court of the Confederate States for the 
western disti'ict of Virginia, on the first day 
of August, 18G2, of this particular debt. But 
inasmuch as Gibbonej'-, in his surrender of 
this claim, stated that it had been attached 
in his hands by Philip Rohr, this decree of 
sequestration recites that fact, and the wil- 
lingness of Gibboney to pay to the proper 
pei-son; and then directs him to pay it, with 
accrued interest, to said receiver, John W. 
Johnston, with this added provision, that 
said Johnston should lend it on good secmi- 
ty, or if unable to do so, invest the same in 
eight per cent. Confederate bonds or seven 



30-100 per cent, ti-easury notes, to await the 
decision of the suit brought by said Rohr 
against said Don*. Accordingly, on the very 
day of this decree, we find among the vouch- 
ers of Gibboney, trustee, as aforesaid, in the 
record of Preston v. Stuart, made an exhibit 
in this cause, p. 140, the following receipt: 
"?3,137.15, Received of Robert Gibboney, 
trustee of Thomas L. Preston, three thousand 
one hundred and thirty-seven dollars and fif- 
teen cents, paid me under the within decree 
(Confederate States, by J. W. Johnston, 
receiver, v. R. Gibboney, trustee, etc.). John 
W. Johnston, Receiver. August 1, 1802." 
And in the Rohr record, p. 26, we find the 
bond of Philip Rohr, etc., to John W. John- 
ston, receiver, under an order of the Confed- 
erate States district court in the case against 
Robert Gibboney, trustee for Thomas L. 
Preston, to sequester the estate of A. H. 
Dorr, for the same identical sum of .?3,137.15. 
In the settled account of said Gibboney, we 
find he credits himself by the same amount 
"paid John W. Johnston, receiver." So far, 
then, as Gibboney is concerned, his defence 
rests on the sequestration alone. He does 
not hold the fund subject to the attachment 
of Rohr. He is content with the protection 
and authority of the Confederate tribunal, 
and parts with the fund to its receiver, leav- 
ing the court to preserve the fund for the 
satisfaction of the attaching creditor in its 
own way. 

Was not this conduct under the circum- 
stances a breach of trust; for which the trus- 
tee should be held liable? It has been seen 
that he was under no obligation to receive 
the currency of that day, where it coiild not 
be paid to the creditors; on the contrary, he 
stipulated for its refusal, and the substitu- 
tion of time notes in its stead. We have 
shown that he knew Dorr was a non-resi- 
dent; a citizen of New York; and that he 
could not satisfy his debt with Confederate 
notes. Why, then, did he agree to take 
themV Why did he not avail of his own stip- 
ulation for such a case by taking the bond of 
the purchasers for such a period as would 
probably cover the duration of tlie revolt? 
It is only to be deemed a shift, in flagrant 
disregard of his duty to his non-resident ces- 
tui que trust, to accommodate the piu*ehas- 
ers, to expedite his administration of the 
trust, and signalize his obeisance to the rebel 
authorities. He must have known and felt 
that creditors in the loyal states could not be 
paid in Confederate notes. This principle, as 
laid down by the supreme court "in the case 
of Fretz v. Stover, 22 Wall. [89 U. S.] 198, 
must have commended itself to men of ordi- 
nary sense, and least versed in business or 
commerce, even during hostilities. I can- 
not, therefore, but regard the taking of this 
depreciated currency as evidence of a pur- 
pose to betray the creditor in the state oC 
New York, while the trustee was thereby to 
gain credit for his zeal in the Confederate 
cause, and his alacrity in obej-ing the so- 
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questration act of the Confederate congress. 
But above and beyond this consideration, Is 
tlie absolute nullity of tbese sequestration 
proceedings. Tliey depended for their valid- 
ity upon tlie success of tlie Kebellion. With, 
its suppression, they perislied; and to va- 
spect them now would be inconsistent with 
tlie rightful pretensions of the government 
and the actual results of the war. They are 
nullities. They are not to be respected by 
any court, state or federal. I have had re- 
peated occasions to pass upon them in this 
circuit; and have never hesitated in this 
view of them, before I could be guided by 
decisions in- the last resort Since then, we 
have the case of Perdicaris v. Charleston Gas 
Light Co. [supra], approved by the supreme 
court; and the recent case of Williams v. 
Brufiey, 96 U. S. 176, decided by the supreme 
court on error from our own court of ap- 
peals. This position is virtually conceded in 
argument by the counsel for the defendants. 
But they seek to escape its force by shelter- 
ing themselves nnder the attachment suit of 
Philip Rohr, of which profert is made in the 
answer of Gibboney's executrix. They rely 
upon the judgment in that case, as conclu- 
sive npon the complainant here. 

How far judgments may be collaterally as- 
sailed, has been settled by elementaiy writ- 
ers and a long course of decisions in the su- 
preme com-t of the United States, and the ap- 
pellate coui-ts of the sevei'al states. Where 
the jurisdiction is conceded, errors or irregu- 
larities in proceedings conducting to the 
judgment, are subjects for correction by ap- 
peal or otherwise, and can never be nsed to 
assail or impeach collaterally such judgment 
But where jm-isdiction is ladung, either over 
the person or property, the judgment is void, 
and has no sanction or validity in any com*t 
that has to pass upon it, though collaterally. 
There must, therefore, be some jm-isdictional 
defect in the judgment to authorize or justify 
Its impeachment in a collateral suit Thus, 
in a suit in personam, it is held there can be 
no jurisdiction save by service of the process 
on the defendant, or by his personal appear- 
ance. This is said to rest on a principle of 
natm-al justice, and to constitute that due 
process of law required by the fom'teenth 
amendment of the federal constitution. And 
although the law of the state may authorize 
a substituted service by publication where 
the non-resident has property in the state 
that can be subsequently taken on execution 
upon the judgment to be obtained upon such 
published summons, yet if the seizure of such 
property is not the primary object of the suit, 
it is to be deemed a personal judgment and 
without validity if it be rendered by a state 
com't in an action upon a money demand 
jigai/jsr a non-resident of the state, who was 
served by publication of summons, but upon 
whom no personal service of process within 
the state was made, and who did not appear. 
Pennoyer v. Neff, 95 U. S. 714. But it is 

otlifs'wise where the proceeding is in rem. 



The jurisdiction there rests on the duty and 
right of the state to protect its citizens in 
then- contracts with non-residents, and to 
control the estate of the latter within its ter- 
ritorial limits. A seizure of the property un- 
der the laws of the state, and in the mode 
prescribed by them, is a species of notice to 
the non-residerit or his agent, and extends 
only to the property seized. The judgment 
in such cases of attachment, though personal 
in terms, extends only to the property, and 
if not satisfied by it, cannot be availed of, in 
any way or in any coiu-t, to recover the de- 
ficiency; but to the extent of that deficiency 
is whoUy void. Cooper v. Reynolds, 10 Wall. 
[77 U. S.] SOS. But the fundamental requi- 
sites of such jurisdiction must be sought in 
the terms of the statute. I will not deny 
that in such cases the state might prescribe 
the seizm'e alone as the gi-ound of jm-isdic- 
tion, but it is certainly more consonant with 
natural justice to give the party the benefit 
of a published summons. Hence, so univer- 
sal is the legislative sense of fairness, and 
the desu-e to protect person and property 
from any judicial action, of which the best 
practical notice was not given, that in the 
attachment laws of the states, so far as I 
have any knowledge, particular provision is 
made to couple with the seizm-e a publica- 
tion of summons. This mode of proceeding 
is in derogation of the common law; and it 
is a credit to our systems of jm-isprudence 
that they adopt every practicable precaution 
to avoid shocking the common sense of jus- 
tice, and impau-ing the sanctity of -judicial 
sentences by insuring to absent parties the 
opportunity of being heard in defence of 
their rights of property as well as of person. 
No man's property should be taken from him 
and given to another unless by lawful author- 
ity, lawfully pm-sued, and the duty of guai-d- 
ing an absent one against the unlawful sei- 
zm-e and transfer of his property, without his 
knowledge, is more sacred and more conso- 
nant with the maxims of law and the dictates 
of justice than that of insm'ing to the resident 
citizen the fruits of his conti-acts with the ab- 
sent owners of property that may be justly 
made liable to his claims. Drake, Attachm. 
(4th Ed.) note to section 89a. This state has 
reflected in its statute this sentiment of en- 
lightened jm-isprudence. It does not exact 
of the absent defendant what might be term- 
ed the "summum jus" of its territorial jm-is- 
diction and sovereignty. It does not predi- 
cate its jm-isdictional right of the seizm-e 
alone, but requu-es, as a prerequisite, an or- 
der of publication. Code Va. 1873, p. 1014, 
§ 20. In every case of attachment in this 
state, then, two fundamental facts must ap- 
pear to give jm-isdiction. First, the seizm-e; 
secondly, the order of publication. The one 
will not do without the other. Both must 
concm* to give validity to the judgment oth- 
erwise it is void. 

The sufliciency and regularity of the seizm-e 
in this case is beyond dispute, and is not in 
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conti-oversj'. But the objection lies to the 
order of publication, of which affidavit is 
duly mado under date of the 9th of August, 
1S02, The publication was, therefore, made 
during the war, when all intercourse or cor- 
respondence between the citizens of the bel- 
li?:erent states was intei'dictod. Dorr could 
not lawfully have received it, and if he had 
done so suiTeptitiously, he could not have 
obeyed the summons, and repaired to his de- 
fence before an insurrectionaiy ti'ibunal. 
The question, therefore, arises whether a 
publication under such circumstances fulfils 
the requirements or intentions of the law. 
Had these transactions ti-anspii-ed in a time 
of peace, there can be no doubt of the valid- 
ity of this judgment. But a publication fla- 
grante bello, pm'porting to be notice to a citi- 
zen of a belligerent state, is, in the language 
of Justice Bradley, delivering the opinion of 
the coiu't in Dean v. Nelson, 10 Wall. [77 U. 
S.] 172, "A mei-e idle foi-m; the party could 
not lawfully see or obey it" I would add 
further, it is a mockery of justice. To the 
same effect are the subsequent cases of Lud- 
low v. Ramsey, 11 Wall. [78 U. S.] 581; La- 
sere V. Ilocheroau, 17 Wall. [Si U. S.] 438; 
and Earle v. McVeigh, 91 U. S. 503. Under 
tiiese decisions I am constrained to regard 
the publication of the summons at that time 
and under the circumstances as a nullit3% 
There is, therefore, in my view a jm-isdic- 
tional defect in these proceedings by attach- 
ment, which renders the judgment void. 

But in the argument of this cause a fuller 
record of the Rohr attachment was submit- 
ted, whereby it appeared that long after the 
rendition of this judgment, to wit, at the Jan- 
uary term. 1874, "came A. H. Dorr, by coun- 
sel, and asked leave of the court to make a 
uu)tion to strilvo this cause from the docket, 
which is granted him, and thereupon he 
moved the court to strike this cause from the 
docket for the reason that the said Dorr had 
no notice of the commencement of said pro- 
ceedings, and for this reason thej-- were null 
and void, because from the pleadings it ap- 
pears that said Dorr was a citizen of the 
state of New York at the time of the insti- 
tution of this suit" It is now claimed that 
this Avas an appearance of the defendant su- 
perseding the necessitj' of summons or pub- 
lication. But if regarded as an appearance 
at all it is subsequent to the judgment and 
cannot be now invoked to impart validity to 
an anterior judgment, otherwise void. Be- 
sides, sueli motion by counsel for defendant 
cannot rightfully be cousti'iied as an appear- 
ance of the defendant in ratification or ap- 
proval of illegal proceedings against him. 
On the contrary, if an appearance at all, it 
is by way of protest against the judgment 
and cannot under any circumstances impart 
by retroaction a validity to it which it did 
not originally possess. This course of rea- 
soning conducts me to the conclusion that 
the judgment in Rohr's attachment suit was 
void, and of no obligation upon tlie complain- 



ant in this cause; and especially that it can- 
not be availed of by the executrix of Robert 
(ribboney to shield his estate for his accomit- 
ability by reason of his illegal acceptance of 
Confederate notes in satisfaction of Dorr's 
debt, and of the nullity of his transaction 
with the Confederate receiver, John W. John- 
ston. His estate in the hands of his exeeu- 
ttix is primarily liable to the, complainant; 
but if it should prove insolvent', the plaintiff, 
on the authority- of Frotz v. Stover, heretofore 
cited, has not lost his recourse against the 
original debtor, Thomas L. Preston, or his 
trust estate. But, in no event can the de- 
fendants. Palmer, Stuart & Co. be held re- 
sponsible; they were absolved by Gibboney, 
and cannot be deprived of the acquittance 
he gave them and had the right to give them. 
The plaintiff, therefore, must be decreed his 
debt and costs against Gibboney 's executrix, 
and the cross-bill must be dismissed with 
costs. 
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Case Wo. 4,007, 

DORR V. HOYT. 

[1 Hunt, Mer. Mag. (1840) 2r)2.] 

Circuit Court S. D. New York. 

Customs Duties— "Twist. " 

[Twist, the component parts of which are 
goat or mohair and sillt, and not adapted to the 
purpose of sewing silk, is not liable, under the 
act of March li, 1833, to the payment of aiiiv 
duty.] 

At law. This was an action brought by 
the plaintiff [Samuel F. Dorr], an .extensive 
importer of French goods, against the defend- 
ant [Jesse Hoyt], the collector of the port of 
New York, to recover back the sum of ?S8.00. 
being the amount of duties charged on an im- 
portation of twist These duties had been 
charged under the decision of the comptroller 
of the ti-easury of 1833, and the enti-y was 
made, and the duties levied, as upon sewing 
silk, at the rate of $2.28 per pound. 

The plaintiff contended, that this particular 
article, twist was not in itself silk, but tliat 
it was composed of goat or mohair and silk, 
and that it would not serve the same piirpose 
as sewing silk, and that under the tariff it 
was provided, that articles of importition of 
which silk forms a component part, were free 
of duty; and it was farther contended, that 
according to mercantile usage, twist was not 
sewing silk, under which class the duly had 
been claimed and exacted. The entiy and 
payment of the duty, under protest, were ad- 
mitted, and the plaintiff called a manufactiu*- 
er of twist, who testified to the article being 
composed partly of goat or mohair, and part- 
ly of silk. 

For the defence it was contended and ap- 
peared tliat, under the decision of the comi^- 
troUer of the treasm-y of 1833, this article had 
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been entered as all goods of the like 3dnd, 
and classified as sewing silk by the custom 
house authorities. On cross examination, 
however, of the defendant's witness, it came 
out that the component parts of the article 
twist, -were as contended by the plaintiff. 

Daniel Lord, Jr., for plaintiff. 
B. F. Butler, for defendant. 

Before BETTS, Disti-ict Judge. 

THE COURT said that all articles manu- 
factured partly of silk, or of which silk was a 
<*omponent part, were entitled to be admitted 
free of duty. The custom house department 
had established, as it appealed by the testi- 
mony adduced in this case, a rule -which the 
mei'chants had protested against, and this 
was a question for the juiy to pass upon. 
Tlie jury, without leaving then- seats, found 
n verdict for the plaintiff for the amount 
claimed, namely, §8S.G0; thus sustaining the 
protest of the merchants, that twist is not 
liable to payment of duty. 



Case ISTo. 4,008. 

DORR et al. v. HOYT. 

[2 Hunt, j\Xer. Mag. 261.] 

'Circuit Court, S. D. New York. Jan. 22, ISiO. 

Silk Twjst— Sewjng Siu;. 

[Twist composed entirely of silk, even if used 
for sewing, is not dutiable as "sewing silk," un- 
■<ler the act of March 2, IbBB, unless it is known 
as such in commerce; if not so known, it is free 
■of duty as "a manufacture of silk."] 

The defendant [Jesse Hoyt], collector of 
the customs at New York, had exacted from 
the plaintiffs [S. & F. Dorr & Co.] duties at 
the rate of 40 per cent upon silk twist, im- 
ported by the plaintiffs during the year 
1S39, insisting on the right to duty as on 
sewing silk. The plaintiffs paid the duty, 
protesting against the right to exact any 
duty, and brought this suit to recover back 
the duty. 

The plaintiffs insisted that the twist was 
-a manufacture of silk, and, as such, made 
free by the 4th section of the act of March 
"J, 1S33 (4 Story's Laws, 2'6'68 [4 Stat. 630]). 
"The plaintiffs proved that the article in 
-question was known in trade, among im- 
Ijorters, dealers, and consumers, as "twist," 
■and not as "sewing silk;" that although 
made wholly of silk, and used only for sew- 
ing, yet it was a different article from sew- 
ing silk, and they could not both be used 
afor the same purpose. 

D. Lord, Jr., for plaintiffs. 

B. F. Butler, Dist Atty., for defendant. 

THE COURT charged, that if the article 
-was known in commerce as "sewing silk," 
:then the verdict must be for the defendant; 



but if not, then, as it was a manufacture 
of silk, it was free. That it was for them to 
determine whether the article was known 
in commerce under the name of "sewing 
silk" 'or not If it was not although it was 
composed of silk and used for sewing, it 
was free. 
The jury found for the plaintiffs. 



Case No. 4,009. 

DORR et al. v. HOYT. 

[2 Hunt, Mer. Mag. 262.] 
Circuit Court S. D. New York. Jan. 22, 1840. 
Cdstoms Duties— CiiAssiFiCATiox — Worsted Cba,- 

VATS. 

[Worsted cravats woven on stocking frames, 
and dealt in principally by dealers in hosiery, 
and usually known in commerce under the 
name or dass of "hosiery," are dutiable as such 
under tiie act of 1832, and not as "manufac- 
tures of wool," or "ready-made clothing."] 

This was an action for money had and re- 
ceived by the defendant [Jesse Hoyt], col- 
lector of the customs at New York, and paid 
to him by the plaintiffs [S. & F. Dorr & Co.], 
as duties on certain importations of worsted 
cravats; the duties had been exacted and 
paid at the rate of 50 per cent ad valorem, 
classing the goods as "a manufacture of 
wool," or as "ready-made clothing," under 
the act of July 14, 1832, § 2, class 2 [4 Stat. 
584]. 

The plaintiffs claimed them to be free; be- 
ing, under the act of 1816 [3 Stat 310], a non- 
enumerated article, subject to a duty of 15 
per cent, and consequently, by act of 1832 (4 
Story's Laws, 2322), § 2, rendered free of 
duty- 

The goods were proved to be worsted, and 
woven on the stocking frame, and were dealt 
in principally by dealers in hosiery. 

The counsel of the defendant proved tliat 
the goods usually went into commerce by the 
name or class of "hosiery." He admitted that 
they were not subject to the duty of 50 per 
cent, as "ready-made clothing," or "manu- 
factures of *wool," but insisted that they were 
not free of duty, but were chargeable with 
the duty on hosiery. 

The counsel of the claimants assented to 
tliese views. 

D. Lord, Jr., for plaintiffs, 

B. F. Butler, Dist. Atty, for defendant. 

THE COURT charged, that the goods were 
liable to duty as hosieiy, and tliat the excess 
over the hosiery duty must be found for the 
plaintiffs. 

Verdict for plaintiffs, $1,321. 



DORR V. LUDLOW, See Case No. 8,052. 
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Case K"o. 4,010. 

DORR et al. v. SWARTWOUT. 

[1 Blatchf. 179;* 5 N. Y. Leg. Obs. 172.] 

Circuit Court, S. D. New York. Oct. a^rm, 
1846. 

Limitation op Actions — New Promise in Ac- 
tion AGAINST COLLECTOn OP CUSTOMS — RUN- 
NING OF St.\tute — ^Absence from State — Re- 

TDKN. 

1. S. was sued to recover back an excess of 
duties paid to bim wben he was collector of the 
port of New-York. He pleaded the statute of 
limitations of New-York, to which the plain- 
tiffs replied a new promise. Evidence was giv- 
en, on the question of a new promise, of certain 
declarations and acknowledgments made by S., 
and the court, at the trial, having charged the 
jury that the declarations and acknowledg- 
ments were sufQcient in law to take the case out 
of the statute: Held, that this was erroneous, as 
under the evidence it was a question for the 
jury whether the declarations of S. were made 
with reference to his individual liability or to 
the liability of the government. 

2. Under the provision of the Revised Stat- 
utes of New-York (2 Rev. St. 297, § 27), that if, 
after any cause of action shall have accrued 
against any person, he "shall depart from and 
reside out of this state, the time of his absenc- 
shall not be deemed or taken as any part of the 
time limited for the commencement of such ac- 
tion," but one case of absence is provided for; 
and on the return of the defendant into the 
state after his first departure, so as to be sub- 
ject to the process of the court, and in a way 
to give operation to the statute, it then continues 
to operate, notwithstanding a subsequent de- 
parture, 

[Disapproved in Cole v. Jessup, 10 N. Y. 107. 
Cited in Richardson v. Curtis, Case No 11,- 
781.] 

3. A return into the state, which will give 
operation to the statute, must be under such cir- 
cumstances as will enable the plaintiff, by the 
exercise of reasonable diligence and attention 
to his rights, to serve process personally upon 
the party. He must have knowledge of the re- 
turn, or the circumstances must be such as will 
warrant a jury in bringing knowledge home to 
htm. 

[Cited in Engel v. Fischer, 102 O^r. y. 404.] 

The defendant [Samuel Swartwout] was 
collector of the port of New-York from the 
year 1829 to the year 1838. The plaintiffs 
[Francis F, Dorr and William C, Allen] and 
Samuel P. Dorr deceased, composed the firm 
of S. & F. Dorr & Co., of New-York, from 
1832 to 1838. This suit was commenced on 
the 30th of July, 1845, to recover an excess of 
duties paid under protest by that firm to the 
defendant at various times from the 6tli of 
July, 1833, to the 3d of Febmary, 1837. The 
defendant pleaded the general issue and the 
statute of limitations of the state of New- 
York. To tliis latter plea the plaintiffs re- 
plied: First, a new promise; and second, 
that the defendant was within the exceptions 
contained in the statute of New-York in rela- 
tion to persons departing from and residing 
out of the state after the accruing of a cause 
of action. The section of the statute of New- 
York which was drawn in question in the 
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suit was as follows: "If at the time when any 
cause of action specified in this artide, shall 
accrue against any person, he shall be out of 
this state, such action may be commenced 
within the terms herein respectively limited, 
after tlie return of such person into the state; 
and if, after such cause of action shall have 
accnied, such pex-son shall depart from and 
reside out of this state, the time of his ab- 
sence shall not be deemed or talcen as any 
pai-t of the time limited for the commence- 
ment of such action." 2 Rev. St 297, § 27. 

On the trial before Betts, J., in February, 
1846, the payment of the duties imder protest 
was proved, and there was do dispute that 
the excess claimed was illegally exacted. 
The plaintiffs also gave in evidence a cer- 
tificate signed by the defendant as follows: 

"City and County of New- York, ss: I, Da- 
vid S. Lyon, being duly sworn do depose and 
say that, during the years 1833, 1834, 1835, 
1830, 1837 and part of 1838, 1 was a deputy col- 
lector of the port of Now-York; that dmiug 
said period S. & F. Doit *fe Co., merchants, 
of the city jof New- York, ent^ed certain 
quantities of wove shirts, drawers and frocks, 
and silk shirts, silk twist, silk drawers and 
silk stoclcs, as per statement signed hy 0. P. 
Van Ness, Esq., collector, and deponent;" 
(this was a statement from the custom house 
books, of the dates of entix vessels, marks, 
packages and contents, cost in sterling and 
dollars, duty paid, correct duty, excess of duty, 
and dates of payment of duties, and the 
claim in this suit was based on the statement;) 
"that, at the time of making their entries of 
aforesaid articles, said importers objected, 
remonstrated and protested to the rates of 
duties then and there charged; that they 
claimed silk twist, silk shirts and draivers, 
and silk stocks, as free goods, and not liable 
to any duty, and wove shirts, drawers and 
frocks, as liable to a duty of twenty-five per 
centum and no more, and they notified this 
deponent that they should hold the collector- 
Samuel Swartwout and the government liable- 
for the duties exacted on silk twist, silk 
shirts and di'awers, and silk stocks, and the- 
excess of duties exacted upon wove s^hirts and 
drawers and frocks; that this deponent stat- 
ed to the then collector Samuel Swartwout, 
Esq., and notified him, that the said importers, 
objected and protested as aforesaid, as was 
his invariable rule and practice to inform tho- 
collector from time to time of all such re-^ 
monstrances, objections, protests and notifi- 
cations; and fm-ther this deponent states that 
he has not been and is not now in the employ- 
ment of said importer, nor is he interested 
in this or any claim they are about making 
for the excess of duties which they say have 
been illegally exacted from tiiem. David S. 
Lyon. Sworn this loth day of November, 
1844, D. Hobart, Commissioner of Deeds." 

"I have read over the within affidavit of 
David S. Lyon, late deputy collector of this 
port, and have no hesitation in saying that I 
believe the statements therein made are true. 
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New-Yorlc, 15 November, 1844. Samuel 
Swai-twout." 

It was proved that Mr. Lyon's affidavit was 
not made for the pm-poses of this suit, hut to 
he laid before the treasury department It 
was also proved tliat the defendant left New- 
Xork about the middle of August, 1838, for 
Europe, with his family, and resided there 
with them till the 3d of August, 1841, when 
he retm-ned; that he arrived in New-York 
that day, remained there a few days, at the 
Waverley House, it being a matter of public 
uotoriety that he was in the cily, and, about 
the 10th of August, 1S41, commeueed his resi- 
dence at Frostburgh, Maryland; that he visit- 
ed New- York at tlie end of August, 1841, and 
again about the 1st of December, 1841, when 
his family returned from Em*ope; that, on 
both occasions, he was tliere publicly and the 
fact was generally Imown; that he then re- 
mained in New- York till about the 10th of 
January, 1842, when he went to Georgetown, 
I). 0., where he remained till the middle of 
March following; that he then retm-ned to 
Frostburgh, and continued to reside there 
permanently till November 20th, 1842, with 
the excepiion of a visit of ten days at New- 
York, at the close of May and beginning of 
June, 1842, where he was publicly as before; 
that about the 20th of November, 1842, he 
took up his permanent residence with his 
family in New-York, and remained there till 
tlie commencement of this suit, with the ex- 
ception of occasional short visits to Frost- 
burgh. It was fm-ther proved that Samuel 
F. Dorr died in 1843, and that, until his death, 
he resided in the city of New-York; that he 
became deranged some time before his death; 
that there was some change in the firm of S. 
& F. Dorr & Co., in 1840; that after Samud 
P. Dorr became dei*anged, the plaintiff Allen 
attended to the business of the house; and 
that he resided in the city of New-York for 
ten years prior to the time of the tilal. The 
plaintiffs also proved by their counsel that on 
the 21st of November, 1845, he showed to 
the defendant the said certificate, affidavit 
iuid statement, and pointed his attention to 
the signature "Samuel Swartwout" to the 
said certificate, and asked him whether it 
was his handwiiting; and that defendant re- 
plied "Yes," and added; "There is no doubt 
the money is due, and ought to be paid." Be- 
ing asked on his cross-examination, whether 
the defendant made at the time any fmther 
remark, and, if so, what, he answered that 
he had stated every word that the defendant 
said. 

The evidence being closed, the defendant's 
coimsel objected that the plaintiffs, as to cer- 
tain of the moneys sought to be recovered by 
them, were baired by the statute of limita- 
tions of the state of New-York, pleaded by the 
defendant, and insisted: First, that the dec- 
larations and acknowledgments of the defend- 
ant, given in evidence on the part of the 
plaintiffs, were not sufficient in law to take 
tlie case out of the statute of limitations; 

7FKD.CAS. — 51) 



that the first replication of the plaintiffs to 
the defendant's plea of the said statute was 
not sustained by such evidence; and that 
upon the issue joined by said first replica- 
tion, the defendant was entitled to a verdict 
in his favor; second, that, on the evidence 
given on the part of the defendant,of his be- 
ing pubUdy in the city of New-York in Au- 
gust, 1841, and of the residence of tiie plain- 
tiffs and Samuel F. Doi-r in that city at that 
time, the exception contained in the statute 
of New-York ceased in any manner to apply 
to this ease from the month of August, 1841, 
and, therefore, that upon the issue formed 
by the plaintiffs' second replication to the 
defendant's said plea, the defendant was en-' 
titled to a verdict in his favor as to all moneys 
paid to him for duties by S. & F. Doit & 
Co., prior to August 10th, 1836; third, that 
even if all the several periods of time dm'ing 
which the defendant was absent from the 
city of New-York, between August 15th, 1838, 
when the defendant departed from tlie cits'- 
of New-York, and the 20th of November, 1842, 
when he again came to reside in said citj', 
were, under said statute, to be excepted from 
the time limited for the commencement of 
such action, yet that the same, as to all the 
moneys sought to be recovered by the plain- 
tiffs for duties paid by S. & F. Dorr & Co., 
prior to May 1st, 1835, was "not commenced 
in due season; and that, at least, as to aU 
such moneys included in the plaintiffs' claim, 
the defendant, under the issue formed on the 
second replication, was entitled to a verdict 
in his favor. The defendant's counsel then 
prayed the com-t to charge the jury that the 
action of the plaintiffs to the extent above 
stated, was ban*ed by force of the statute of 
limitations, and that the defendant was for 
this reason entitled to their verdict in his 
favor upon the issues formed by the plaintiffs' 
fii'st and second replications. But the comt 
refused to instruct the jvuy as prayed by the 
defendant's counsel,and chai'ged that the dec- 
larations and acknowledgments of the defend- 
ant, given in evidence on the part of the plain- 
i tiffs, were sufficient in law to take the case out 
of the statute of limitations; and that even 
if the positions of the defendant's counsel, 
in respect to the questions arising under the 
second replication, were weU taken, as to 
which the court expressed no opinion, the 
plaintiffs, by reason of such declarations and 
aclaiowledgments of tlie defendant, were en- 
titled to a general verdict in their favor. The 
jmy found for the plaintiffs. The defendant 
now moved for a new trial on a bill of ex- 
ceptions. 

J. Prescott Hall, for plaintiffs. 

Benjamin F. Butler, Dist. Atty., for defend- 
ant. 

NELSON, Circuit Justice. I have had some 
difficulty, on account of the manner in which 
the bill of exceptions has been made up, in 
ascertaining, satisfactorily, the extent of the 
ruling of the com't at the trial; that is. 
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"vvliether or not it assumed to decide questions 
of fact wliicli properly belonged to the jury. 
I agree that the coiu-t was right in refusing 
the insti'uctions prayed for by the counsel for 
the defendant, upon the evidence as it stood 
in respect to the question of a new promise; 
as, 1 tliink, there was sufficient to require 
the point to be submitted to the jm-y. If 
they had found that the declarations and ac- 
knowledgments made by the defendant were 
made with reference to his individual liabiiitj^ 
and indebtedness, and not to the liability and 
indebtedness of the government, the plaintiffs 
would clearly have been entitled to their ver- 
dict. There were facts and circumstances 
attendmg the aclmowledgments that left this 
point open to observation, and made it one 
proper for the determination of a jury. 

But the court is made to go further, and 
to decide, that, as matter of law, the evi- 
dence was sufficient to take the case out of 
the statute of limitations, thus assuming, in 
favor of the plaintiffs, the question of fact, 
upon the finding of which the legal effect of 
the acknowledgments depended. If the dec- 
larations were made by the defendant with 
reference to his own indebtedness, the words 
were sufficient to sustain the promise; if 
witli reference to the indebtedness of the 
government, it would be otherwise; and 
whether the one or the other was a question 
for the jury. If the bill of exceptions had 
set forth the ruling of the court refusing the 
instructions prayed for, and then stated, in 
the usual way, that the case was submitted 
to the jury, I should have had no difficulty. 
As it stands, I do not see how a new trial 
can be avoided. 

The second question, and which arises up- 
on tlie provisions of the Revised Statutes of 
Xew-Yorlv concerning the limitation of ac- 
tions, is more difficult The section in ques- 
tion is as follows: "If at the time when any 
cause of action specified in this article, shall 
accrue against any person, he shall be out 
of this state, such action may be commenced 
within the terms herein respectively limit- 
ed, after the return of such person into this 
state; and if after such cause of action shall 
have accrued, such person shall depart from 
and reside out of this state, the time of his 
absence shall not be deemed or taken as any 
part of the time limited for the commence- 
ment of such action." 2 Rev. St 297, § 27. 
The latter branch of the section presents the 
point involved in the case. 

On the part of the plaintiffs it is insisted, 
that in all cases where the defendant de- 
parts from and resides out of the state after 
the cause of action has accrued, the stat- 
ute ceases to operate until he returns into 
the state; and that if he again leaves be- 
fore the period of limitation has elapsed, in- 
cluding the running of the statute before his 
first departure, it also ceases to operate until 
he returns again, and so on till the whole pe- 
riod expires; that a succession of absences is 
to be taken notice of and subtracted in com- 
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puting the time; in other words, that in or- 
der to give effect and operation to the limita- 
tion, the defendant must be in the state, and 
subject to the process of the court, during 
the whole i)eriod to be allowed in the compu- 
; tation of the time of limitation. On the 
! otlier hand, the defendant contends that but 
1 one case of absence is provided for by tlie 
! language of tlie section; and that, on the ro- 
; tm*n of the defendant into the state after his 
first departure, so as to be subject to the pro- 
cess of the court and in a way to give oper- 
ation to the statute, it then continues to op- 
erate, notwithstanding a second or subse- 
quent departure. 

The last clause of the section will, doubt- 
less, admit of either interpretation; and I 
regret the necessitj'- of passing upon it, un- 
til it shall have been expounded by the state 
tribunals. But, after the best cousideratioti 
I have been able to give to it, and after mucJi 
hesitation, I am inclined in favor of the lat- 
ter construction, as most in harmony witli 
the first clause, which is in pari materia, and 
also with the previous legislation of the stii<» 
on the subject Nor can any very good or 
obvious reason be assigned, why a succession 
of absences from the state should bo pro- 
vided for in case the defendant departs after 
the accruing of the cause of action, which 
would not be equally applicable to a like 
abatement of the limitation, in case his de- 
parture had taken place before the cause of 
action had accrued. In respect to the first 
clause, (which is but a copy of the old laAv,) 
whatever maj' be the absences or departures 
from the state, after the first return of the 
party into it so as to be subject to the pro- 
cess of the law, they are not regarded, and 
the limitation continues to operate. The lat- 
ter clause is new in the Revised Statutes. 
The case of departure after the cause of ac- 
tion had accrued, had never before been pro- 
vided for; and the legislatm-e, probably, in- 
tended to suspend the operation of tlie lim- 
itation in case of one departure, in analogy 
to the case of an absence when the cause of 
action accrued. 

There are inconveniences, also, attending 
the practical working of the clause, upon 
the construction contended for by the plain- 
tiffs, which should disincline the court to 
adopt it, unless upon the most imperative 
language. A return into the state, which 
will give operation to the statute of limita- 
tions, must bo under such circumstances as 
will enable the plaintiff, with the exercise of 
reasonable diligence and attention to his 
rights, to serve process personallj' upon the 
party. He must have knowledge of the re- 
turn into the state, or the circumstances 
must be such as will waiTant a jtiry in 
bringing knowledge hoine to him; other- 
wise, the return amounts to nothing. Now, 
it is obvious that this question would be in- 
volved in each successive return into the 
state. Becatise, unless each return is ac- 
companied with the circumstances men- 
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tloned, no part of the time should he allowed 
in computing the limitation. The issues 
would be exceedingly complicated, and em- 
harrassing, in the case of numerous returns 
-and departures within the limited period 
lixed by the statute. I can hai-dly think that 
the legislature contemplated such a con- 
struction or operation of the clause. 

It may be added, also, that the clause in 
terms provides for but one departure from 
the state, and consequently for but one re- 
turn. It does not indeed put the operation 
■of the limitation expressly upon tlie return 
into the state; but it does virtually. It con- 
templates the running of the statute on the 
return after the departure from the state 
and residence abroad; and if but one de- 
parture or absence is provided for or intend- 
ed, of course, on the first return, the limita- 
tion goes on and continues uninterruptedly 
till the whole period expires. The construc- 
tion of the statute is not necessarily involved 
in this case, upon the bill of exceptions, 
but it is proper to express an opinion on the 
(luestion with reference to a new trial. 
New trial granted. 
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1865. 

SuippiNG— BiLi, OF Lading— River Steamer — 
Lighterage and Reshippixg. 

1. A bill of lading given by a steamer nav- 
igating the -western rivers, which contains tht 
"privileges of lighting and reshipping," will be 
construed as granting to the vessel the priv- 
ilege of reshipping during the voyage, accord- 
ing as its interest or convenience may advise, 
and as at the same time imposing upon it the 
duty to do so when practicable and necessary. 

2. The privilege cannot be exercised before 
the voyage has been undertaken or commenced 
by the original vessel. It would not justify 
tiie steamer, which gives such a bill of lading,', 
in shipping and transporting the cargo by an- 
other vessel. In this there would be such a de- 
parture from the contract as would render the 
-original vessel liable as insurer. 

[Cited in Marx v. National Steamship Co., 22 
Fed. 684.] 

3. Lighterage does not apply to ovei'loading 
^t the commencement of a voyage. 

In admiralty. On exceptions to libel. 

3ames O, Broadhead, for libellant. 
J. H. Rankin, for respondent. 



TREAT, District Judge. This is a suit on 
a contract of afEreightment, by which the re- 
spondent agreed to transport, on the steamer 
Benton, from St Louis to Fort Benton, the 
cargo named in the bUl of lading, with the 
"privileges of lighting and reshipping." The 
cargo was delivered to the Benton at St. 
Louis, and by her, before leaving port or 
commencing the voyage, shipped on another 
steamer, which, with the cargo, was lost by 
an excepted peril. The questions raised re- 
late to the rights, duties, and privileges of the 
boat and o^^^lers under the clause quoted. 
The right and duty of a master to ti-anship 
when the vessel receives a deadly woimd, or 
cannot, from an excepted peril, prosecute the 
voyage, ai-e well settled. "The privilege of 
reshipping" is obviously for the pm-pose of 
secui-ing some authority which otherwise 
would not exist,— a privilege which has be- 
come very important in the navigation of 
western rivers. Steamers of different draft 
and capacity are required in different depart- 
ments of western commerce, owing to the 
shallowness of water in some rivers, and to 
rapids in others. A steamer which can make 
a voyage at one state of a river, may not be 
able, at another, to reach the port of destina- 
tion; and instead of waiting indefinitely for 
a rise, needs the privilege of forwarding the 
cargo on another steamer of lighter draft. It 
is well known that the condition of some 
western rivers changes very suddenly; and 
unless the conti-act of affreightment makes 
provision therefor, serious disputes must arise 
between the shipper and vessel, and great 
embarrassments ensue. Hence the clause in 
' question is not of unfrequent occurrence. The 
adjudications upon its force and effect, how- 
ever, are few, and not always consistent with 
each other. It seems to be well settled that 
when a reshipment is made on a good boat 
under such a clause, the original vessel con- 
tinues liable under its contract for the safe 
delivery of the cargo at the port of destina- 
tion, just as if the cargo had gone f orwai-d on 
the original bottom. The original vessel con- 
tinues liable for all losses not within the ex- 
cepted perils, and the shipper is not respon- 
sible for extra freight, as in cases of ti-an- 
shipment imder the general law. The rules 
governing contracts of affreightment ditt'er 
in no essential respect from those controUmg 
other conti-acts. The contracting party must 
do what he agrees to do, according to the 
terms of his undertaking. If he departs fi'ora 
his agreement, he becomes an insm-er. One 
vessel may be selected by the shipper in pref- 
erence to all others, for reasons satisfactory 
to himself, and founded on the quants'^ of tlie 
vessel, the character of her officers, the fa- 
cility for procuring insm-ance, &c.; and if the 
cargo is sent forward on a different vessel, 
the responsibilities of an. insurer arise. Dun- 
soth V. Wade, 2 Scam. 285; McGregor v. Kil- 
gore, 6 Hammond, 358; Wilcox v. Parmelee, 
3 Sandf. 610; Fland. Shipp. § 481; White- 
sides T. Russell, 8 Watts & S. 44; Pars. Merc. 
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Law, 124, note, 218, note; Dalzell v. The 
Saxon, 10 La. Ann. 280. 

Whether such a clause imposes a duty as 
well as grants a privilege is not fully settled. 
In Louisiana (Hatchett v. The Compromise, 
12 La. Ann. 783) it is constraed as obligatory; 
—that is, if the vessel cannot make the voy- 
age within a reasonable time, it must re- 
ship, when practicable and necessary, at its 
own expense; and that low water is not an 
excepted peril. In Broadwell y. Butler [Case 
Xo. 1,910], also in Stm-gess v. The Columbus, 
23 Mo. 230, it is held that the clause is a 
mere privilege, to be exercised or not; but 
that custom may be proved to explain the 
force of the terms. Without the aid given by 
the foregoing authorities, the rights and du- 
ties of the master are easily deducible fi-om 
general principles. The master under the or- 
dinary conti-act of affreightment must ti*ans- 
port the goods in his own vessel, unless pre- 
vented by an excepted peril. Under ceilain 
ch-cumstances he must tranship— that is, 
when the voyage is broken up by an excepted 
peril; and the cost of the transhipment, be- 
yond the original freight-money, falls upon 
the cargo. He has no right to reship merely 
to suit his own convenience or interest; for 
within the excepted perils, the shipper con- 
ti-aets to have the cargo go forwai'd in the 
original vessel. If he wishes "the privilege 
of reshipping," he must specially contract 
therefor. Treating the clause, therefore, in 
connection with the reasons for its insertion, 
it must be considered as granting to the orig- 
inal vessel tlie privilege of reshipping dui'ing 
the voyage at its convenience; and as, at the 
same time, imposing the duty to do so when 
practicable and necessary. If no special ex- 
ception therefor be inserted, the conti-act calls 
for the delivery of tlie cai'go within a reason- 
able time, to be ascertained, when the privi- 
lege to reship exists, by the practicability of 
sending it forward on the original or some 
other vessel. It is not to be supposed that 
the shipper concedes the privilege, if the ves- 
sel may detain the cargo indefinitely, waiting 
for high water, when vessels of less draft are 
making the voyage daily. It is a privilege 
with corresponding obligations. The master 
may earn freight by proceeding on his own 
vessel as far as practicable, and then using 
another for the completion of the voyage. 
He is not bound to reship, if he can complete 
the destined voyage; but he may do so. He 
must, how-ever", send the cargo forward with- 
out unreasonable delay, either on his own or 
another vessel. 

The contract implies also that the voyage 
shall be imdertaken, or commenced, by the 
original vessel; else why the agreement to 
transport on the Benton at all, or why not an 
agreement with her owner or master, to 
ti'ansport the cargo on any vessel, or to trans- 
port generally, without reference to the ve- 
hicle or means of transportation? It is well 
known that a voyage from St. Louis to Fort 
Benton is not unattended with difficulties. 



owing to the sudden rise and fall of the 
Missom'i river, and to the necessity of strong 
and powerful boats. A. part of that voyage 
—say from St Louis to St. Joseph or Council 
Bluffs— may often be performed by a large 
boat, when for the residue of the voyage one 
of lighter draft will be needed. Shall the 
shipper have no benetit fi-om his selection of 
the boat which is to undertake the voyage? 
He concedes the privilege of re-shipment, so 
as to reheve the master of the duty to com- 
plete the voyage on the original vessel; but 
can that be justly tex^med a re-shipment 
which is, for all practical purposes, the orig- 
inal shipment? Has the : .wimer Benton per- 
formed her contract by :. imply lying at the 
St. Louis wharf and having the cargo rolled 
across her decks to a steamer by her side, or 
by going through the useless show of putting 
the cai-go into her hold and immediately 
hoisting it therefrom and transferring it to 
another boat, without having tm-ned a wheel 
or unfastened her moorings? Is such a ti*ans- 
action different in any essential particular 
from a direct loading of the cargo, in the lii'st 
instance, on the other vessel? 

As the main point presented by the excep- 
tions in this case is, so far as kno^vn, now to 
be decided for the first time, and as the 
views of the com-ts which have passed upon 
some questions arising under a similar' clause 
ai'o not in entire accord, it is well to consider 
the subject in connection with the origin of 
such a clause, the necessities from Avhich it 
springs, the nature of the inland navigation to 
which it generally applies, and the real in- 
tentions of the shipper and shipowner. A 
voyage, for instance, from New Orleans to St. 
Paul by a boat usually employed in the New 
Orleans ti*ade, would be impracticable dming 
many months in the year; yet some of the 
lower river boats might at times accomplish 
the object. The boat-owner thiulcing from 
the stage of the river sueli a voyage prac- 
ticable, may conti-act in New Orleans to de- 
liver cargo on his boat at St Paul. If none 
but the usual exceptions were inserted in the 
bill of lading, low water would not be an ex- 
cuse for nonperformance, or for sending for- 
ward the cargo on another boat 

The case of Collier v. Swinney, 16 Mo. 484^ 
illustrates the doctrine. The voyage would 
have to be made by the original vessel within 
a reasonable time, xmless prevented by a rec- 
ognised peril, within the exceptions. The 
shipper might prefer to have his cargo go for- 
ward without breaking bulk or rehandling. 
The boat-owner, however, being unwilling to 
enter into an unqualified obligation to that ex- 
tent, asks the privilege of reshipping; and it 
is conceded. What is meant by that qualifi- 
cation? That the original vessel shall do 
nothing, or that she shall undertake the voy- 
age in good faith? It is generally the case 
that western boats take large cargoes, belong- 
ing to many different- persons, procured at 
different places along the river, and delivered 
at different ports. It may be of gi'eat im- 
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portance, sometimes, for a boat to have tlie 
privUege of resliipping even when the voyage 
could be made without delay or difficulty; for 
a full retm-n. cargo may be offered at an inter- 
mediate port, and the cost of continuing the 
original voyage with the little cargo still on 
.board, would far exceed the freight-money. 
Hence the shipowner needs the privilege of 
"reshipping," so as to secm-e the profitable 
use of his vessel under all tlie shifting exi- 
gencies ot a long coasting voyage; and the 
shipper is interested in having his goods sent 
forward in safety and with as little delay as 
practicable. Low water may cause a delay 
eauaUy pernicious to shipper and shipowner. 
For their mutual benefit, based on the char- 
acter of om* river navigation, and each party 
having a common object in view, viz.: the 
safe and speedy transportation of the cargo,— 
the clause for "reshipment" is inserted in the 
conti'act, and becomes one of its important 
elements. Like all mutual agreements of 
that description, it implies a duty. The con- 
tract by the shipowner is, tlien, that he will 
transport the goods in a reasonable time to 
their destined port, on his own vessel, or by 
reshipping when necessaiT Jfnd practicable. 
He can consult his own interest and conven- 
ience so far as earning freight is concerned, 
by resliipping at any point dm'ing the voy- 
age; and at the same time must consult the 
interests of the shipper by expediting the 
ti-ansportation, even by resort to another ves- 
sel, if from low water or other causes the 
original vessel cannot go forward, safely or 
expeditiously. 

The maritime rules applicable to naviga- 
tion of the high seas, if applied with tech- 
nical rigor to all cases on the western rivers, 
would frequently work gross injustice to all 
parties in interest. It is apparent that many 
of those rules require modifications, or rath- 
er modified and entirely new applications. 
A history of the decisions as to "deviations," 
especially in the supreme court of Missouri, 
illustrates the difficulties and embarrass- 
ments to shippei-s and shipowners in the 
west, when such technical rulings are rigid- 
ly adhered to, without due regard to under- 
lying and fundamental principles. Those 
technical rules for sea voyages are correct 
applications of sound principles to the facts 
and circumstances attending such naviga- 
tion; but an adherence to such technical 
rules, regardless of the peculiarities of west- 
ern river navigation, is a sacrifice of prin- 
ciple to inapplicable precedents— is a per- 
version or change of the contract as made 
between the parties. They contract witJi 
reference to a particular voyage and mode 
of ti-ausportation, differing in important re- 
spects from an open sea voyage. General- 
ly the master, shipper, and shipowner can 
have prompt communication with each oth- 
er. The necessity of sacrificing the cargo 
to procure supplies for finishing the voyage, 
or the means of repairing the vessel when 
damaged by unavoidable accident, seldom 



occurs. Hence the master's duties vary, 
or rather the power inherent in his position 
is rarely called into rightful action, so far 
as selling the cargo or vessel is concerned. 
Hence some courts in the west have been 
liberal in allowing proof of custom; and 
still more liberal in relaxing the strict rules 
concerning the nature and proof of custom; 
or, if the courts lay down the rigid rule, 
juries in common-law cases find the exist- 
ence of the custom on slender proofs. All 
of this indicates merely a positive convic- 
tion in the minds of judges and juries, that 
a technical and strict following of inap- 
plicable precedents would defeat the object 
of the law, and the real intention of the par- 
ties. In maritime as well as other conti-acfes 
the intention of thp parties— the substance 
instead of the shadow— should control the 
interpretation. Most of the maritime rules 
have sprung from the necessities of com- 
merce. Vessels "are made to plough the 
seas and not to rot by the wall;" and hence 
whatever is necessary to the successful use 
of the vessel has been encouraged and en- 
forced by legal tribunals, until a system of 
rules has ripened into existence and become 
recognised in all maritime countries. Those 
rules sprung from, and are peculiarly ap- 
plicable to, foreign sea-voyages; yet most 
of them are equally applicable to river nav- 
igation in the west Under the United 
States constitution, inter-state navigation is 
cognisable by federal ti-ibunals, and govern- 
ed by general, not local, rules and legisla- 
tion. The United States supreme court has 
frequently decided, that mercantile con- 
tracts are to be interpreted in United States 
courts by general mercantile law, not by the 
peculiarities springing from state or local 
legislation. Taking, then, the fundamental 
principles controlling contracts of affreight- 
ment and applying them fairly and justly to 
such contracts for transportation on western 
rivers, there will be no conflict of authoritj- 
and no departure from established rules. But 
courts must not close their eyes to essential 
differences in the nature of special contracts, 
nor to the real character of the subject-mat- 
ter. A contract made with reference to one 
trau<i:-ction must not be interpreted as If 
made vv'ith reference to an entirely different 
object. Such a course would be '-"to stick 
in the l>ark"— to sacrifice the substance to 
the form— right to show— the spirit to the 
letter. The ancient and modern rules gov- 
erning building-contracts illusti-ate the ad- 
vance of jurisprudence and the adaptation 
of law to the shifting exigencies of society 
and business pursuits. "Adjudications," or 
"precedents," as they are termed, are never 
to be departed from on slight gi-ounds; but 
are to be considered for the purpose of as- 
certaining the principle recognised; not to 
be followed blindly, regardless of the new 
elements a case may contain. 

The clause in western bills of lading secur- 
ing the privilege of reshipping and of light- 
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erage has sprung from the peculiarities and 
necessities of western navigation; wliich, 
if ignored in interpretation, would work an 
entire change in the contract; defeating the 
end sought to he effected, viz.: the safe and 
speedy transportation of cargoes, to the ben- 
efit of botli shipper and shipowner. The 
shipowner can now, under that clause, con- 
tract with safety for the transportation of 
cargoes from Pittsburgh or New Orleans 
even to Fort Benton in Montana; and such 
a contract binds him to deliver the goods at 
the destined port by his own or some other 
vessel, so soon as he reasonably can. If 
during tlie voyage there is a fall in the river 
under such circumstances as renders it im- 
probable that the original vessel can com- 
plete the voyage within a reasonable time, 
or during that season, and another boat of 
lighter draft can and does make the voyage 
and is willing to take the cargo, it would 
hardly be considered a fair performance of 
the contract to hold on to the original cargo 
with the hope of pursuing the voyage the 
following year, and in the mean time keep 
it on board subject to the usual dangers at- 
tendant upon the breaking up of ice in 
spring, or to store it over winter at an in- 
accessible place, subject to great loss in 
value, or to its destruction if perishable. 
The shipper contracts for a delivery in a rea- 
sonable time according to the nsual course of 
navigation on the specified river or rivers, 
and the vessel is bound, in good faith, to 
fulfil the contract according to its tenor. If 
no clause for "reshipmeut" were inserted, 
the vessel Avould have to take forward the 
goods on its own bottom; for it would then 
appear that both parties agreed thereto. If 
necessary delay resulted therefrom, such de- 
lay would be a necessary incident to the con- 
tract the parties chose to make. A delivery 
of goods for such a voyage at a particular 
season of the year, ought, so far as delays 
are concerned, to be considered in connec- 
tion with the difticulties of navigation at 
such a season. A delivery for a voyage to 
Port Benton, for instance, if made at St. 
Louis in midwinter, would not imply that 
the cargo was to be landed at Fort Benton 
in as few weeks tliereafter as if delivered 
in the spring, when the ^Missouri river is 
fi-ee from ice and the vessel would meet the 
June rise on the upper Missouri. A delivery 
for transportation the wliole distance on one 
vessel would subject shipper and shipowner 
to the necessary incidents of such a voyage; 
for tliey could, if they desired, insert the 
clause for lighterage and resliipment. They 
can make their contract as they desire to 
have it; and when made must abide by its 
terms. 

In this case the respondent bound himself 
to undertake the voyage on the steamer Ben- 
ton, and secured the right to re-ship. He 
did not commence the voyage as agreed, nor 
did he, within the ti-ue meaning of his con- 
tract, re-ship; for re-shipment implies a 



previous shipment. Practically, the goods 
delivered for the steamer Benton were nev- 
er shipped on her at all; and consequently 
were never re-shipped by her. The argu- 
ment of respondent's proctor, that the "priv- 
ilege of lighting" should be treated as cover- 
ing this case, involves a misapplication of 
terras, "Lighterage" has a distinct mean-' 
ing, and does not apply to overloading at 
the commencement of a voyage. If it be 
true that the steamer Benton contracted for 
a larger cargo tlian she could carry, the con- 
sequences of such greed must fall, not on 
the shipper, but on herself. The owners of 
the cargo who may have procured insurance 
for their shipments on that vessel could not 
be thus deprived of the benefits for which 
they stipulated. It is not a "lighting" of a 
vessel, to take more cargo than she can car- 
ry and then transport the excess on a "light- 
er." Such action is neither "lighting," nor, 
in the true meaning of such a conti'act, a 
"re-shipment" The rule and reasons there- 
for may be thus succinctly recapitulated:— 
Inasmiich as a vessel which cannot perfonii 
a stipulated voyage within a reasonable tiui.* 
in consequence of low water, or wliich m:iy 
not be able to complete a voyage when <'om- 
meneed, in consequence of a fall in the river; 
and i))asmuch as low water is not a peril '>f 
the river within the meaning of nn ordinary 
contract of affreightment, whereby t'le rigliL 
or duty of ixanshipmeut .at the expense of 
the shipper arises; the mutual interests of 
both shipper and shipowner often lead to a 
! special clause or contract concerning light- 
ing and re-shipping. Each of the contract- 
ing parties expects to be benefited thereby. 
The shipper seeks to avoid the delays inci- 
dent to navigation by that particular class 
of boats on the specified route. His object 
is to secure the speedy and safe transporta- 
tion of his goods; and for that purpose he is 
willing that the vessel on which the ship- 
ment is made, may, if during the voyage 
the master deems it necessary or proper, re- 
ship on some otlier good vessel. His inter- 
ests are thus promoted: the original vessel 
being still liable on her contract, for the de- 
livery of the cargo, within the excepted per- 
ils. On the other hand, the shipowner may. 
for satisfactory reasons, either of interest or 
convenience, wish to abandon an imcom- 
pleted voyage without loss of freight pro 
rata itineris, and without becoming an in- 
surer. He, therefore, agrees to the special 
clause. Each contracting party thus se- 
cures himself against a contingency. Each 
is benefited by the arrangement if mutual 
good faith is observed; and each has a right 
to insist upon the terms of the contract It 
is not unilateral, or one-sided— a mere privi- 
lege \^"ithout corresponding obligations. It 
becomes as nnich a part of the mutual con- 
tract as any other provision in it. The ship- 
owner cannot hold the cargo indefinitely, al- 
though it may be perishable, or the loss of 
a market may follow, and defend his action 
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on the ground, that inasmuch as the clause 
is a "privilege," it is for him, regardless of 
the interests of the shipper, to act upon it 
or not The relation which hinds the ship 
to the cargo would he tlius annihilated, and 
the shipper placed at the mercy of the mas- 
ter or shipowner. So the shipper cannot in- 
sist upon having the vessel proceed on the 
voyage, regardless of expense and hazards. 
It is well known that otlier interests are oft- 
en intimately associated with the voyage- 
as those of the underwriters, consignors, and 
vendors. The rules governing such con- 
ti-acts should be sufficiently comprehensive 
to Include and protect the rights of all. The 
old conti-acts of affreightment, policies of 
marine insurance, power of masters over 
the vessel and cargo, not being strictly ap- 
plicable in all particulars to other than for- 
eign sea-voyages, have been largely varied 
when used in connection with inter-state 
navigation on our western rivers, so as to 
adapt them to the necessities of such river 
commerce. Adherence to the principles on 
which all such contracts rest, demands their 
application to the rightful ends for which 
they exist The custom of the rivers and 
the introduction of special clauses in con- 
tracts of affreightment the modifications 
of policies of insurance, &c., have been grad- 
ually working out their needed adaptation 
to the exigencies of river navigation. Al- 
though a river voyage from a port in one 
state to a port in another, is considered, for 
some purposes, a foreign voyage, and the 
rules applicable thereto enforced; yet hi 
many respects, it differs essentially from a 
foreign sea-voyage. To ignore those differ- 
ences would be to overturn sound principles 
and destroy right and justice. 

The clause concerning lighting and reship- 
ment thus interpreted with due regard to 
the intention of the parties and the peculiari- 
ties of river navigation, is beneficial to all 
concerned and promotive of commerce. It 
deals justly with the shipper and shiprfWner. 
Hence, it must be held to give to the ship- 
owner the right during a voj^age, to re-ship 
for his own interest and convenience, and 
to impose on him the duty of so doing when 
practicable and necessary. The privilege 
to re-ship is not the privilege of converting 
the original vessel into a mere receiving- 
ship— to have her hold out the false induce- 
ment that the voyage is to be undertaken by 
her, and thus mislead the shipper into mak- 
ing all collateral arrangements and con- 
tracts, as of insurance, &c., to the destruc- 
tion of his interests. A shipment on a speci- 
fied steamer for a prescribed voyage with 
the privilege of reshipment, implies that the 
original steamer shall undertake the voyage 
—that the privilege may be exercised dur- 
ing the voyage, and not before— that there 
shall be an actual and not a merely ostensi- 
ble shipment in the first case. By the ordi- 
nary contract the shipowner is bound to take 
the cargo to the port of destination on the 
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boat named, so soon as he reasonably can, 
the perils of the river excepted. To send 
the goods forward within a reasonable time 
as stipulated, on his own or some other ves- 
sel, he secures the privilege of re-shipment— 
that is, exemption from the obligation to 
send them forward on the boat named. He 
secures no other exemption. All his other 
obligations are intact He must still trans- 
port the cargo in a reasonable time, either on 
his own or another vessel, subject to all the 
other conditions and obligations of the ordi- 
nary contract If he fails to do so, a breach 
of the contract occurs, for which he is liable. 
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Case No. 4,01S. 

DORSBTT V. MARSHALL et al. 

[5 Cranch, C. 0. 96.] ^ 

Circuit Court District of Columbia. March 
Term, 1837. 

HcsBAND AXD Wife— Sei-au ATE Estate— Rights 
OP Husband. 
If personal property be conveyed to a ti'us- 
tee for the sole and separate use of a feme co- 
vert her executors, administrators, and assigns, 
free and clear from any control or demand of 
the husband or his creditors, with leave to lend 
the money with the approbation of the wife, foi 
her "like sole and separate use," money thus 
lent, and unpaid at the death of the wife, does 
not become the property of the husband; nor is 
he entitled thereto in equity; although, (stand- 
ing in tlie place of administrator under the 
^Maryland law of 1798, c. 101, cl. 5, § 8,) he 
might recover it at law. 

[This was a bill in equity by Amelia T. 
Dorsett against Robert Marshall and others 
for an injunction.] 

Robert JNIarshall, the defendant intermar- 
ried with Ann Berry. Shortly before the 
marriage, they entered into the following 
agreement: "Robert Marshall and Ann Ber- 
ry; marriage contract: Whereas Robert 
Marshall and Ann Berry, both of Prince 
George's county, state of ^Maryland, are 
about to intermarry, it is therefore agreed 
by the parties before the marriage, that the 
said Ann Berry shall hold in herself all her 
right, title, and interest in the following 
funds of her own, namely, one hundred and 
fifty shares of stock in the Patriotic Bank, 
on which ?10 have been paid, which stock 
stands to the credit of Ann Berry; also one 
hundred and thirty-seven shares of stock in 
the Central Bank of Georgetown and Wash- 
ington, upon which $11 per share has been 
paid, and $3,500 in tne bonds of Charles 
Glover. Given under our hands and seals, 
this 17th day of February, 1820. Robert Mar- 
shall, (Seal.) Ann Beriy, (Seal.) Witness, 
James H. Y. Dorsett" Afterwards by in- 
denture, dated the 1st of May, 1824, between 



^ IRepoi-ted by Hon. W^illiam Cranch, Chief 
Judge.l 
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:Marsliall and his wife of the first part, and 
Susan G. Beall of the other part, after re- 
citing substantially the marriage agreement, 
and that Marshall did, at the same time 
agree to make any other or further instru- 
ment of conveyance which might be consid- 
ered necessary fully to assure and convey the 
said stock and debts "to the sole and separate 
use of the said Ann Bei-ry, her heirs and as- 
signs, free and clear from any debts, control, 
demands, or incumbrances of the said Rob- 
ert Marshall;" that the bank-stock had been 
sold by mutual consent; that judgment had 
been obtained against Glover for' $2,000. 
(part of the $3,500) in the name of Robei-t 
Marshall, with interest and costs; and an- 
other judgment for $1,500, with interest and 
costs, (being the residue of the said $3,500,) 
and that the said Marshall and wife had 
agreed" to settle those judgments and a cer- 
tain tract of land therein mentioned and de- 
scribed, by a more full, complete, and formal 
instrument of writing than the marriage 
agreement above mentioned, according to the 
terms of the present instrument; Marshall 
and wife, in consideration of the premises, 
and for the more fully, completely, and per- 
fectly carrying into efCeet the marriage con- 
tract between them, and in furOier consid- 
eration of five dollars paid to them hj the 
said Susan G. Beall, bargain and sell to the 
said Susan G. Beall her heirs, executors, ad- 
ministrators, and assigns, the tract of fifty 
acres, therein described, for and during the 
joint lives of Marshall and wife and the sur- 
vivor of them, and the two judgments against 
Glover. To have and to hold the land for 
life as aforesaid, and the judgments abso- 
lutely, "to the said Susan G. Beall, her heirs, 
executors, administrators, and assigns, in 
trust to hold the land for the use of Mar- 
sliall and wife during their joint lives, and 
for the use of the husband, if he should sur- 
vive his wife, during his natural life and no 
longer, upon the express agreement and un- 
derstanding that the land should not be sub- 
ject to, or liable for his debts or engage- 
ments; and further in trust that the said 
Robert Marshall should have to his own use, 
free of tlio marriage contract, the judgment 
a^-ainst Glover for the $2,000, with interest 
and costs, and the said Susan G. Beall 
should hold the other judgment for $1,500, 
with interest and costs, for the sole and 
separate use of the said Ann Marshall, her 
executors, administrators, and assigns, free 
and clear from any control or demand of the 
said Robert Marshall, or of his creditors, debts, 
or engagements; and upon payment of the 
said judgment or any part thereof, to invest 
the said money in stock, or to loan the same 
on interest with the approbation of the said 
Ann Marshall; and in further trust that the 
said Ann Marshall, during the life of her 
husband, may dispose of said judgment, or 
the proceeds thereof; and of her right, in- 
terest, and estate in the said tract of land 
after the death of the said Robert Mai-shall, 
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either by her last will and testament, or by 
any insti-ument of writing under her hand 
and seal in the presence of two witnesses, 
during her coverture in the same manner as 
if she were single." 

Mrs. Beall received the money upon the 
judgments against Glover, and, with the con- 
sent of Mrs. :Slarshall, lent $100 to her hus- 
band, Robert Marshall, and $400 to her sister, 
Mrs. Dorsett; and took tlieir respective notes, 
payable "to Susan G. Beall, ti-ustee for Ann 
Marshall." Before these notes were paid, 
Mrs. Ann Marshall died, without having dis- 
posed of her property, in the manner desig- 
nated in the deed of trust Mr. Marshall, 
standing in place of an administrator of his 
wife's estate, under the Maryland act of 
179S, c. 101, cl. 5, § 8, brought his action at 
law against Mrs. Dorsett for the $400 lent to 
her by Mrs. Beali as trustee for Mrs. Mar- 
shall, and, under the opinion of this court 
that the legal right of action was in him, by 
virtue of the said act of assembly of Mai-y- 
land, recovered judgment, at March term. 
1836, (Marshall v. Dorsett [Case No. 9,128]); 
and Mrs. Beall brought a suit at law against 
Mr. Marshall for the $100 of the trust-money 
lent to him; upon which, on the 17th of 
April, 1835, he filed his bill stating all these 
matters, and claiming the whole of the ti-ust- 
money as his own property by virtue of his 
marital rights, and obtained an injunction 
to stay execution against him, until the fur- 
ther order of the court. Mrs. Dorsett, also, 
filed her bill, on the 2ath of November, 183G, 
against the said Robert Marshall, charging 
all these matters, and claiming, with others, 
the whole of :Mrs. Marshall's interest in the 
trust-fund, as her nest of kin, to the entire 
exclusion of Mr. Marshall; and on that 
ground praying an injunction to stay execu- 
tion upon the judgment for the $400 which 
he had recovered at law against her; arid for 
leave to file this her bill of interpleader, and 
that the said Susan G. Beall and Robert Mar- 
shall, &c., may interplead; and that she may 
account for her "trusteeship;" that the trust- 
fund may be decreed to the heirs of Mrs. 
Marshall as before stated, "or to such as the 
law may give it to," &c. 

Before any proceedings were had upon that 
bill, Mrs. Dorsett, on the 6th of February, 
1837. filed another bill against the said Rob- 
ert Marshall, Richard H. Marshall, Susan G. 
Beall, and the other heirs of the deceased 
Ann Marshall, in which she states tlie judg- 
ment at law for S400 obtained against her 
by Robert Marshall, under the instruction of 
the court to the jury that, by the law of 
Maryland he, as administrator of the estate 
of his wife, had a right at law, to recover the 
same; that he is insolvent, and, if he should 
receive the money, would be unable to refund 
it to the heirs of his wife if this court should 
so decree; that by the marriage contract the 
property belongs to the heirs of his wife, and 
that he has no right to it; that he has filed his 
bill against Susan G. Beali, as trustee of his 
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■wife, and claims the property as Ms own 
•and for his own use; that Susan G. Beall 
Tesists and defends the said bill, upon the 
^^I'ound that the property belongs to her and 
the other co-heirs of Mrs. Marshall, (naming 
them,) who have- interpleaded in "the said 
«uit in chancery," and claimed the same; 
tliat the said Susan G. Beall, as trustee of 
Mrs. Marshall, has notified tlie complainant 
not to pay the amount of the judgment to the 
«aid Robert Marshall, who cannot recover 
the same in equity: that the said Robert 
Marshall, to defraud the heirs, has assigned 
tlie judgment to his brother, Richard n. 
Marshall, who has sued out an execution ^ 
■against the property of the complainaxit; j 
wherefore she prayed an injunction, &c., } 
which was ordered by one of the judges. To 
this bill tlxe defendants, R. and R. H. Mar- 
shall, demurred, for want of equity, and 
inoyed to dissolve the injunction, and dismiss 
the bill upon the same ground. 

R. S. Coxe, for defendants, contended that i 
the marriage contract only restrained the ' 
marital rights of the husband during the 
•covertm-e. That, under the Maryland act of 
1798, c. 101, cl. 5, § 8, the husband becomes 
the owner of all his wife's choses in action, 
not reduced into possession during the cover- 
tare, without taking out letters of administra- 
tion upon her estate; and is entitled to sue 
upon them in his own right, and to recover 
for his own use. The wife's power of ap- 
pointment was limited to the life of her hus- 
l)and, but she never exercised it. If the hus- 
band did not acquire the legal right to this 
money by the deatli of his wife, the defence 
■should have been at law. The judgment in 
the action at law is conclusive. The whole 
■structure of this bill is anomalous and unpre- 
•cedented. It is not a bill of interpleader. 
The husband, under tlie Maryland law, 
stands in the place of administrator; and, 
therefoiie, has a right to claim under the 
trust, which was to her, her heirs, executors, 
^nd administrators. The word "heirs" refers 
to the real estate only; "administrators" to 
the personal. The complainant ought to 
have brought the money into coui-t, and de- 
nied collusion. 

Ml". Coxe cited Blake, 31; Eden, 247; Fet- 
tiplace V. Gorges, 1 Ves. Jr. 46; 7 Dane, Abr. 
c. 19, p. 351; Stewart v. Stewart, 7 Johns. 
Ch. 229, 243, 244, 246; 2 Story, Eq. Jm*. pp. 
113, 114. §§ 806, 807; Id., pp. 116, 117, §§ 809, 
SIO; Id., p. 127, § 824; Fenner v. Taylor, 1 
Sim. 169; 2 Gond. Eng. Ch. 86; Sugd. Pow- 
ers, 315. 

W. L. Brent and BIr. Jones, conti'a, cited 
Ward V. Thompson, 6 Gill & J. 349; Brails- 
ford V. Georgia, 3 Dall. [3 U. S.] 1; 1 Rop. 
Husb. & Wife, 120, 130, 221; Toll. Bx'rs, 225; 
Watt V. Watt, 3 Ves. 244; Granley v. Hale. 
14 Yes. 307; Garrick v. Camden, 14 Ves. 3S2; 
BaUey v. Wright, 18 Ves. 49, 1 Swanst 39; 
Wimbles v. Pitcher, 12 Ves. 433; Anderson 
V. Dawson, 15 Ves. 532; 1 Mod. 45; Rayner 
V. Mowbray, 3 Brown Ch. 234. 



The com't (nem. con.) was of opinion that 
Robert Marshall, the husband, had conves'ed 
to Susan G. Beall, the trustee, all his marital 
rights over the property assigned to her; so 
that, in equity, he had no right thereto upon 
the death of his wife, although he might, at 
law, be entitled to recover in his own name, 
under the testamentary law of Maryland; 
and that the demm'rer should be overruled, 
and the injunction continued imtil final hear- 
ing. 

The court also dissolved the injxmction in 
the case of Marshall v. Beall [6 How. (47 TJ. 
S.) 70]. 

CRANCH, Chief Judge (after stating the 
case). The only question now judicially be- 
fore the court is, whether there is sufficient 
equity in the present bill to sustain it It 
seems to me not to stand alone. It is con- 
nected with the two former bills, not only 
by reference, but by the subject-matter; and 
if all three bills are taken into view, or even 
the two last bills, I think there is sufficient 
equity. The coinrt has decided, at law, that, 
upon the death of the wife, the legal title 
to her personal estate and choses in action 
devolved upon the husband, and that he had 
a right of action against this complainant; 
although she had given her note for the 
money to Susan G. Beall, as trustee. The 
question now is, whether the next of kin of 
Mrs. Marshall are not, in equity, entitled to 
this money under the antenuptial contract, 
and the deed of trust made hj Robert Mar- 
shall and his wife to Susan G. Beall. I think 
they have; and that such was the intention 
of the parties' both in the antenuptial agree- 
ment, and in the deed intended to carry that 
agreement into effect. The words of that 
antenuptial agreement are, not that she shall 
have the use of her property dm-ing the cov- 
erture, with a power to dispose of it by will, 
or otherwise, but that she shall "hold in her- 
self" the property designated; that is, it 
shall never go out of her, the marital right 
shaU, not affect it, it shall be retained as if 
she were sole. This seems to me to be the 
evident intent of the parties. The deed of 
trust of the 1st of May, 1824, referring to the 
antenuptial contract of the 17th of February, 
1820, states that "the said Robert aiarshall 
did, at the same time, agree to make any oth- 
er or fm'ther instrument of conveyance, 
which might be considered necessary, fully 
to assure and convey the said stock and 
debts above mentioned to the sole and sepa- 
rate use of the said Ann Berry, her heirs, and 
assigns, free and clear from any debts, con- 
trol, demands, or incumbrances, of the said 
Robert Marshall." And the indentm-e wit- 
nessed that the said Robert Marshall and 
Ann Marshall conveyed to the said Susan 
G, Beall, her heh'S, and assigns, the property 
therein mentioned, including fifty acres of 
land on which they then resided, and which 
had descended to her from her father, in 
trust to hold the land for the joint use of 
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the husband and Tvife diu'ing their joint 
lives; and. if he should survive her, then 
during his life. And in ti'ust, that the said 
Robert should have the $2,000 judgment 
against Glover, for his sole and separate uso, 
free and clear of the marriage conti'act, and 
of her separate claim. And in further trurft 
that the said Susan (x. Beall should hold the 
.?1,500 judgment for the sole and separate use 
of the said Ann Marshall, her executors, ad- 
ministrators, and assigns, free and clear of 
any control or demand of the said Robort 
aiarshall, or of his creditors, debts, or en- 
gagements; and to vest the money in stock, 
or to loan the same on interest, with the ap- 
probation of the said Ann Mai'shall, for the 
like sole and separate use of the said Ann 
Marshall. And, in f m'ther ti'ust, that the said 
Ann Marsiiall, during the life of her hus- 
band, might dispose of the said judgment, or 
its proceeds, by her last will and testament, 
or by any instrument of writing under her 
hand and seal, in the presence of two wit- 
nesses, during her coverture, in the same 
manner as if she were single. All the prop- 
erty conveyed by this deed of trust belong- 
ed to the Avife, and was secured to her sole 
and separate use by the marriage contract; 
but, by this deed, she gives her husband an 
absolute life estate in the land, instead of a 
contingent estate by curtesy, of which, at 
that time, he had only a possibility, as he 
had no child by that wife; and she also gives 
him absolutely the judgment against Glover, 
for $2,000 and interest, in consideration of 
which he conveys to the trustee all his right, 
if he had any, in the ?1,500 judgment, and 
conveys it absolutely, for the ;use of his wife, 
not only dm-ing the covertmre, but for the use 
of herself, her executors, administrators, and 
assigns, which is as great an estate as can be 
granted in a chattel. He parted with his 
whole marital right over that subject for a 
valuable, and more than adequate considera- 
tion; and it is against conscience for him 
now to set up this claim. The act of Mary- 
land devolves upon the smwiving husband 
the legal right to the choses in action of his 
wife; but he takes them bound by all his 
conscientious obligations. I am, therefore, 
of opinion that there is sufficient equity in 
the bill to support a decree, and that the in- 
junction ought to be continued until final 
hearing. 

It has been suggested that the power re- 
served to the wife by the deed of ti'ust, to 
dispose of the trust fund dming the cover- 
ture, implies a remaining interest, or title, 
in the husband to that fund. But her disa- 
bility to conti'ol the trust fund did not re- 
sult from any remaining title in the husband, 
but from the general disability of a feme cov- 
ert to make any contract, or to dispose of her 
property in any ' manner, during the cover- 
ture; and the deed of trust was evidently 
intended to remove that disability, and not 
merelj'' to impnrt to her a power limited to 
the period of her coverture, or to limit her 



power of disposing of her propertj- to that 
period. If the husband had died first, tiei- 
jus disponendi would have revived in as full 
forde as she enjoyed it before her marriage.^ 



DORSETT (MARSHALL v.). See Case No 
9.12S. 



Case 3^0. 4,013. 

DORSBY V. CHENAULT. 

[2 Cranch, C. C. 31().] ^ 

Circuit Court, District of Columbia. Jlav 22. 

1822. 

Pleadixg— V.\KrANCE — Replevin— Judgment. 

1. An averment of a demise from year to 
year for three years at 120 dollars a year, is not 
supported by evidence of a demise from year 
to year for two years at 120 dollars a year, and 
for one year at 100 dollars a year. 

2. If the j^^ry find for the plaintiff in replevin 
upon the plea of "non dimisit modo et forma," 
the judgment must he for the plaintiff upon th<^ 
whole case, although they find for the defen<l- 
ant upon the issue of "No rent arrear." 

Replevin. The defendant [Elijah OhenaultJ 
made cognizance as bailiff of Robert Brocket, 
for rent arrear, averring that the plaintiff 
[Mial Dorsey] occupied the house for the 
space of three years ending on the 13th of 
April, 1819, under a demise from year to 
year at the rent of $120 a 3 ear; and because 
250 dollars, part of 360 dollars for the rent 
aforesaid, for the three years ending as 
aforesaid, were due and in an-ear, (the resi- 
due of the 360 dollars having been paid) he 
took the goods, &e. 

The defendant pleaded: 1st That thg de- 
fendant did not take the goods, &c. for that 
cause, but of his own wrong. 2d. Nondimisit 
modo et forma. 3d. No rent arrear. Upon 
these pleas, issues were joined. 

Upon the trial at last term, upon the issue 
of non dimisit, Mr. Taylor, for the plaintiff, 
contended that the evidence, which' was of 
a demise from year to year for two years at 
120 dollars a yeai", and for one year at 10t> 
dollars, did not support the averment in tlie 
cognizance, of a demise from year to year 
for three years at 120 dollars a year. 

Mr. Swann, contra, contended that it was 
sufficient in order to support that issue on his 
part to prove a demise ft'om yeai- to year for 
two years at 120 dollars a year, and tliat the 
defendant had a right to recover for as many 
years as he could prove at 120 dollai-s per 
annum, not exceeding three years. 

The court (Thruston, Circuit Judge, ab- 
sent) insti'ucted the jury, on tlie motion of 
the plaintiff's counsel, that the defoiidant 
must satisfy them, by the eviaence, that the de- 
mise from year to year continued for tlu-ee 
years at the annual rent 120 dollars; and 
that if the rent of one of the three years 
was at 100 dollars per annum, the demise 
was not supported as laid. 



^ [Reported by Hon. William Craneh, Chief 
Judge.] 
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The jury found verdicts for the plaintiff 
on the first and second issues -with eight dol- 
lai's damages on eacli issue; and verdict for 
the defendant on the tliird issue; and found 
the rent arrear to be $278.83. The defend- 
ant moved for a new ti-ial, ?ind the motion 
was adjourned to this term for argument 
and consideration. 

Mr. Swann, for defendant 

If the defendant has a right to distrain, at 
all, he may recover for what is found due 
altliough less than the amount disti'ained 
for. 6 Bac. Abr. (Gwillin) 78, tit. "Replev- 
in." As to the first issue (on the plea that 
the defendant did not take the goods for 
that cause.) If a' man has taken a distress 
for a thing which he had no right to disti-ain 
for, but had a right to distrain for another 
cause, he may avow for this other cause; 
per Lord Chief Justice Holt in Greenvelt v. 
Bm'well, Comyn, 78; King v. Dilliston, 
Garth. 44; Growther v. Ramsbottom,7Term R. 
054, G57, 638; Ethei-ton v. Popplewell, 1 East, 
142. As to the second issue (on the plea of 
non dimisit mode et forma.) Having proved 
a demise from year to year for two years at 
$120 per annum, and for one year at $100, 
we may recover for the two years at $120, 
under tlie demise as laid. Morris v. Gelder, 
1 Ld. Raym. 317; Bac. Abr. "Replevin," K; 
Harrison v. Barnby, 5 Term R. 248; Forty v. 
Imber,-6 East, 434. 437. Upon the third is- 
sue, the jury, no doubt, were undei- a misap- 
prehension that the defendant would be en- 
titled to recover his rent although they found 
the issue of non dimisit for the plaintiff, other- 
wise it is probable they would have found 
that issue for the defendant A parol lease 
for more than five yeai-s is void by the stat- 
ute, but if there has been an occupation under 
such a lease, the com-ts have construed it to be 
a demise from year to year dm-ing the occu- 
pation. If we prove such an occupation for 
one year only, we have a right to recover 
for that year; and if the occupation be for 
three yeai-s, it is not necessary to avow for 
each year separately or to make three avow- 
ries. 

Mr. Taylor and Mr Mason, contra. 

The first plea is, substantially, that the de- 
fendant took the goods of his own wrong, 
without such cause of taking as is set forth in 
the avowry; and the verdict upon the issue 
on that plea, being found for the plaintiff, is 
conclusive against the defendant in tliis ac- 
tion. The verdict upon the second issue (non 
dimisit) is not inconsistent with the verdict 
on the thii'd (no rent arrear), for these might 
be rent arrear, but not under the demise laid 
in the avowry. Although a defendant in 
replevin may distrain for one cause, and 
avow for another, yet he must prove the 
cause for which he avows as it is laid. He 
must show not only that rent is ai-rear, but 
that it was due, at the time of the distress, 
under the demise averred in the avowry, or 



his justification Is not complete. Upon the 
Issue of no rent arrear, the demise is not in 
Issue; the plaintiff can conti-overt it only 
upon the plea of non dimisit. There must 
be a demise, or there could be no lawful 
disti'ess. It was necessaiy, therefore, for the 
defendant to aver a demise, and to prove it 
as laid. Rent arrear alone Is no justifica- 
tion. 

THE COURT (THRUSTON, Circuit Judge, 
absent), having taken time to consider, was 
of opinion that the Instruction which they 
gave to the jury at the trial was correct, and 
overruled the motion for a new trial. Judg- 
ment for the plaintiff. 
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Case "No, 4,014. 

DORSEY HAR^TSSTBR RBVOLVING- 
RAKB CO. V. MARSH et al. 

[6 Fish. Pat Cas. 387;^ 9 Phila. 395; 30 
Leg. Int 169; 5 Leg. Gaz. 139.] 

Circuit Court, E, D. Pennsylvania. April 7, 

1873. 

CORPOKATIOXS — PllOOF OF COHPOKATE EXISTENCE; 

— Patent from State — Couporate PcwEugi, 
How Ascertained— Patents for Inventions — 
Issuance «y Acting Commissioner — Reissues 
— Infuingement— Injunction. 

1. It is well settled that patents granted uy 
a state or the general government are to be tak- 
en as prima facie evidence that they were reg- 
ularly granted, and that they import conformity 
to the few requisitions of the laws authorizing 
their allowance. 

2. The Wceptance of the charter is essential 
in the process of constituting a hody politic, 
and must be proved when the existence of tho 
corporation is put in issue. 

3. But it is well settled that acceptance will 
be presumed from facts which are consistent 
only with such hypothesis, without proof of any 
express declaration to that effect. 

4. When a general law is in existence author- 
izing the creation of a corporation by letters 
patent, to be issued by a public officer, upon the 
performance of certain preliminary coiulitionss, 
and letters patent are duly issued, reciting the 
performance of the conditions and investing 
the corporation with the franchises of a body 
politic, and these letters patent are produced by 
tiie corporation to establish its existence, it will 
be presumed that they were granted at the in- 
stance of the corporation and accepted by it. 

5. The corporate faculties of a corporation 
are not to be ascertained by reference exclu- 
sively to the statutes authorizing its creation. 
Notice will be taken of any supplementary or 
general statute pertinent to the inquiry. 

6. The pui-pose of a corporation may be in- 
ferred from its corporate name. 

7. A corporation has power to purchase an in 
vention which would tend to facilitate tlie pur- 
poses of its incorporation, as indicated by its 

* [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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corporate name, even in the absence of any 
law expressly conferring it. 

8. A provisional officer, who is invested by 
law with the functions of the commissioner of 
patents, is properly described as commissioner 
so far as the efficacy of his official acts is con- 
cerned. 

0. The actual incumbent of a public office is 
presumed to be in the lawful possession of it. 
and no affirmative proof of his title is required 
to support his official acts. 

10. The contingency upon which the exam- 
iner-in-chief is authorized to assume the duties 
of commissioner is primarily to be taken to exist 
from his actual discharge of these duties. 

11. The burden of showing the non-existence 
of the prescribed contingency is upon the party 
who denies the validity of the ostensible offi- 
cer's acts. 

12. When a patent is extended in apparent 
conformity to the act of congress, the decision 
of tlie officer granting the extension has the at- 
tributes of a final judgment. It is not subject 
to appeal or revision. 

13. In a suit by a patentee against an in 
f ringer, it can not be shown that the commis- 
sioner who granted the patent exceeded or ir- 
regularly exercised his authority, except by mat- 
ter apparent on the face of the patent. The 
patent is conclusively valid until it is success- 
fully impeached in a direct proceeding properly 
instituted for that purpose. 

[Cited in brief in Xational Ilnv-Kake Co. v. 
Harbert, Case No. 10,044. Cited in Brown 
V. Deere, Fed. 4f)0; Fassett v. Ewart 
Jlanufg Co., 58 Fed. 3G4.] 

14. A reissued patent can not be allowed for 
an invention different from the one of which 
the original patent is the basis. But any fea- 
ture of an invention which is actually a part of 
it, that was only suggested or indicated in the 
specification or drawings, may be distinctly de- 
scribed in a reissued specification, and be pro- 
tected by a reissued patent. 

[Cited in Gould v. Ballard, Case No. 5,635.] 

15. The claims of a reissue may be restricted 
or enlarged to cover the real invention. 

[Cited in Gould v. Ballard, Case No. 5,635.] 

16. It is no objection to a renewed patent that 
part of the original patent is omitted. 

[Cited in Gould v. Ballard, Case No. 5,635.] 

17. Absolute precision is not required in a 
specification. It is sufficient if a mechanic skill- 
ed in the art to which the invention T>ertains, 
not simply an ordinary mechanic, can from the 
specification and drawings, construct and use 
the invention described. 

18. Dorsey's invention construed to be "a 
rake, with its arms attached by a pivot to a 
shaft, with which it revolves, and so that li 
will rise and fall as the arm passes along the 
surface of a cam, by which this latter move- 
ment is regulated and controlled." 

19. The reissued patent gi-anted Owen Dor- 
sey, June 9, 18G8, No. 2,982, for improvement 
in harvester-rakes, and extended Marcli 4, 1S70, 
held valid, and infringed by the machines madi 
in accordance with the patent granted James. 
S. Marsh, February 28, 1871, for improvement 
in harvester-rakes. 

20. "When the complainant is not a manufac- 
turer of the patented article, and the defendant 
is an extensive manufacturer, with large capital 
invested, the court will withhold the issuing of 
the injunction, upon the filing by defendant of 
an ample bond, with good security, for the pay- 
ment of such sum as may be ultimately decreed 
to complainant for profits and damages. 

[Distinguished in Consolidated Roller-Mill Go. 
V. Coombs, 39 Fed. 804.] 



In equity. Final hearing upon pleadings 
and proofs. Suit brought [against James 
S. Marsh and others] upon reissued letters 
patent for "improvement in harvester-rakes," 
granted Owen Dorsey, June 9, 1868, No. 2,982, 
as a reissue of the patent originally granted 
him March 4, 1856 [No. 14,350]. The patent 
-was extended for seven years, from March 4, 
1870. 

The claims of the patent were: "(1) A con- 
tinuously revolving-rake, attached by a piv- 
otal connection to the shaft on which it re- 
volves, so as to allow it to desa'ibe the proper 
path, to gather or discharge the grain, and to 
clear the frame. (2) The combination of a 
platform, a vibrating cutter, and a continu- 
ously revolving, gathering, and disehai-ging 
rake, so arranged as to enter the uncut grain 
in front of the cutter, and to discharge tlie cut 
grain in the arc of a circle. (3) A continuously 
revolvirg, gathering, and discharging rake, 
which enters the uncut gi-ain in front of the 
cuttei-s, and discharges the cut gi-ain in the 
arc of a circle, in combination with one or 
more immediate revolving gathering heads or 
beaters. (4) The combination of a continu- 
ously revolving, gathering, and discharging 
rake, which discharges the grain in the arc 
of a circle, and the cam-way or guide for 
regulating the course of the rake. (5) The 
combination of a continuously revolving-rake, 
which discharges the gi-ain in the arc of a 
circle, with a platform, having a fender con- 
formed substantially to the path described by 
the outer end of the revolving-rake in pass- 
ing over the same, substantially as described. 
(6) The combination of a continuously revolv- 
ing, gathering, and discharging rake, which 
discharges the grain in the arc of a circle 
with a vibrating cutter, (7) The combination 
of a continuously revolving, gathering, and 
discharging rake, a cam-way or guide, and 
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friction rollers, attaclied to the arms of said 
revolving-rake." 

In the drawings, Fig. 1 represents a top 
view of Dorsey's barvester-ralce, as shown in 
the original patent, and Fig. 2 a side view, 
i is the pivoted shaft, to which the diamet- 
rically opposite arms c, c ai-e attached; f, m, 
f is the guide-way or cam for regulating the 
elevation of the rake-head. 

The operation is described in the original 
patent as follows: "As the rake-head passes 
over the platform A, its movement is horizon- 
tal, the arm passing over the rail from m 
to h; hut, on reaching the edge of the plat- 
form, the rake-head is suddenly raised by the 
arm passing up the incline, m, of the guide- 
rail, while the rake and opposite end of the 
arm drops at a corresponding incline; and, 
by continuing its movement, the rake reaches 
over the heads of the grain, and, gradually 
descending by the guide-rail, di'aws the 
wheat toward the cutters." 

The claim of the original was: "The com- 
bination, with the rake-arms c, c, to which 
the rakes are firmly attached, of the vertical 
revolving-shaft i and cam-way or guide f, 
f, m, m, from which the rake-arms receive an 
undulating motion in a vertical plane, revolv- 
ing about said shaft i, substantially in the 
manner and for the piu'poses set forth." 




Q?he machine constructed by Marsh was 
substantially the same as patented by him 
February 28, 1871. 

Fig. 3 shows this rake as illustrated in the 
patent, and will be readily understood when 
examined in connection with the opinion of 
the court 



George Harding, for complainant 
David Wright, for defendant. 

McKENNAN, Circuit Judge. The bill in 
this case is founded upon an extended patent 
to Owen Dorsey, for an improvement in har- 
vester-rakes, dated March 4, 1870. Every 
material allegation of the bill is denied in the 
answer; and the validity of the patent and 
the sufficiency of the complainant's proofs 
have been contested in an argument of tm- 
usual minuteness of elaboration. It has fail- 
ed to convince me that the complainant is 
not entitled to a decree, and the reasons for 
the conclusion reached by me can perhaps 
be more briefly and lucidly stated by an ex- 
amination of the points of that argument in. 
the order in which they were presented. 

The suit is brought by the complainant as 
a corporation, and its existence as such is 
denied in the answer. It is proved .by the 
exhibition of letters patent issued imder the 
gi-eat seal of the state of Pennsylvania, sign- 
ed by the governor, and countersigned by 
the secretary of state. That the governor 
had authority to cause these letters to be is- 
sued, is indisputable, and if they do not war- 
rant a presumption that they were rightfully 
issued, and therefore that what the law pre- 
scribes as necessary to be done to that" end 
had been done, it is difficult to perceive what 
significance they have. To the acts of pub- 
lic officers within the general scope of their 
power, some degree of faith and credit is 
due, and it is no stretch of presumption to 
consider that they have faithfully performed 
a duty imposed upon them by law, with a 
proper observance of all its preliminary con- 
ditions. Therefore, it has been held, and is 
settied law, that patents gi-anted by a state 
or the general government are to be taken as 
prima facie evidence that they were regular- 
ly granted, and that they import conformity 
to the prerequisitions of the laws authorizing 
then* allowance. Trenton It Co. v. Stinson, 
14 Pet [39 U. S.] 458; Rubber Go. v. Good- 
year,- 9 Wall. [76 IT. S.] 797. 

Nor has the second branch of the objec- 
tion, that the acceptance of the charter is 
not shown, any better foothold. This fact 
is imdoubtedly essential in the process of con- 
stituting a body politic, and it must there- 
fore be proved where the existence of the 
corporation is put in issue. But it is well 
settied that it will be presumed from facts, 
which are consistent only with such hypothe- 
sis, without proof of any express declaration 
to that effect Thus, where a law is enacted 
applicable to a designated corporation, the 
mere passage of the law will not sufficientiy 
prove its adoption by the corporation. But 
where it appeal's that the law was enacted 
upon the application of the corporation, its 
acceptance is a necessary inference from that 
fact And so where a general law is in ex- 
istence, authorizing the creation of a corpora- 
tion by letters patent to be issued by a pub- 
lic officer upon the preliminary performance 
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of certain thingrs by the persons to be incor- 
porated, and letters patent are duly issued, 
reciting tlie performance of the required con- 
<litions, and investing the corporation with 
[he franchises of a body politic, and these 
letters are obtained and produced by the cor- 
poration for the very purpose of establishing 
its existence, can any doubt remain that they 
were granted at the instance of the alleged 
corporation, and were accepted by it? The 
possession by a grantee of a deed for his ben- 
efit, is everywhere sufficient prima facie evi- 
dence.of its acceptance by him. Why, there- 
fore, will not the same facts autliorize a like 
presumption as to a corporation? The proofs 
here leave no doubt that the complainant was 
■duly constituted a corporation according to 
law. 

It is further denied that the complainant 
has any right to acquire and hold the patent 
in question. The corporate faculties of the 
complainant are not to be ascertained by ref- 
erence exclusively to the statutes authorizing 
its creation. Notice will also be taken of 
iiny supplementary or general statute perti- 
nent to the inquiry. Now, the Pennsylvania 
statute referred to in the complainant's let- 
ters patent authorizes the creation of a cor- 
poration upon the fulfillment of certain pre- 
scribed conditions, and they are recited to 
sho^' that these conditions have been com- 
plied with, and, as a consequence, it is de- 
clared that the api)li cants are constituted a 
bodj- politic, "with all the rights, powers, and 
privileges," conferred npon it by "all the laws 
of the commonwealth." The creation of the 
corporation was thus complete, Imt its pow- 
ers are not to be sought in these acts alone. 
The supplementary act of February 27, 18C7, 
extended the scope of the original act, so as 
to embrace companies thereafter formed for 
the piu'chase and sale of patents granted by 
the authority of the United States, and of 
rights and licenses under vSaid patents. The 
right to acquire and hold patents is here 
clearly given to corporations organized under 
the original act, thus amplified. If the pat- 
ent in conti'oversy is related to the pm-pose of 
the complainant's organization, the right to 
take and hold it is expressly conferred upon 
It. It is not requisite that this pm'pose 
should be proved by direct evidence, but it 
may be inferred from the name of the corpo- 
ration alone. So it was held in Blaneh- 
ard's Gunstock Tm-ning Factory v. Warner 
[Case No. 1,521], where it was inferred that 
the corporation, plaintiff, "had power enough 
to pm'chase an invention which would tend 
to facilitate the purposes of its incorporation, 
as indicated by its corporate name," in the 
absence of proof of any law expressly con- 
ferring it But in this case the law express- 
ly authoi'izes the purchase and tenure by the 
complainants of a patent, which is cognate 
to the pm'pose of its Incorporation. That it 
is founded upon the Dorsey patent, I think, 
is manifestly indicated. It adopts the name 
of Borsey's invention, set forth in his patent. 



as part -of its own; but to individuate the 
patent more distinctly, it superadds Dorse.y's 
name, so that its corporate style, "The Dorsey 
Revolving. Harvester Rake Company," de- 
notes exclusively Dorsey 's invention. I 
tliinlv, therefore, the inference is both legiti- 
mate and obvious, that the pui-pose of the 
complainant was to operate in reference to 
the Dqrsey invention, and that it has the 
right to acquire and hold his patent. 

The third point is purely vei-bal. The bill 
alleges that the Dorsey patent was duly ex- 
tended by the commissioner of patents, and 
the proof is that tlie extension was granted 
by S. H. Hodges, acting commissioner, and 
it is therefore urged that the bill must be dis- 
missed, because the proof does not support 
the averment The gist of the averment is, 
that the patent was extended by an officer 
having authority to grant it, and if the proof 
substantially supports it, there is no discord- 
ance between them. A provisional officer who 
is invested by law with the functions of the 
commissioner of patents, is properly de- 
scribed as commissioner, so far as the effi- 
cacy of his official acts is concerned, and for 
this pm'pose only is it necessary to describe 
him at all. The validity of his act, not the 
verbal accuracy of liis title, is the essential 
subject of inquiry. 

The foiu'th and fifth points may be consid- 
ered together. They affirm tliat the acting 
commissioner did not acquire jmlsdiction to 
consider Dorsey's application for an exten- 
sion, and that his patent was not extended 
until after the expiration of the original term. 

The actual incumbent of a public office is 
presumed to be in the lawful possession of it, 
and no affirmative proof of his title is re- 
quired to support his official acts. This is a 
familiar maxim. Accordingly, it was held in 
Winans v. York & M. L. R. Co., 17 How. 
[58 U. S.] 41, that "the court will take notice, 
judicially, of the persons who, from time to 
time, preside over the patent office, whether 
permanently or transiently, and the produc- 
tion of their commission is not necessary to 
support their official acts." So, therefore, 
the contingency upon which the examiner-in- 
chief is authorized to assume the duties of 
commissioner, is primarily to be taken to ex- 
ist from his actual discharge of these duties. 
That this presumption is conclusive, in a con- 
test between third parties, is, I think, a log- 
ical result of the principle affirmed and ap- 
plied in Rubber Co. v. Goodyear, 9 "Wall. 
[76 U. S.] 796. But, at any rate, the burden 
of showing the non-existence of the prescribed 
contingencj'- is upon the party who denies the 
validity of the ostensible officer's acts. That 
bm-den the respondents here have not sus- 
tained. Tliey have shown only that the com- 
missioner was at the patent office part of the 
day on which the extension was granted, not 
later than 11% o'clock a. m.; while it ap- 
pears that the commissioner, in. writing, in- 
formed the chief examinei* of his intended 
absence at the time of the decision of Dor- 
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sey's application, and that the case was ac- 
tually decided by the chief examiner. There 
was an actual abdication by the commis- 
sioner of his official functions, and an exercise 

-of them by the chief examiner; and, as this 
was done with a distinct reference to the pro- 
visions of the act of congress, the inference 
that they were strictly observed is legitimate 

-and fair. 

The granting of an extended patent is a ju- 

•dicial act Authority to that end is con- 
ferred upon the commissioner of patents by 

-act of congress. The manner in which it is 
to be exercised, and the time within which it 
may be exercised, are prescribed by the act. 
The extension must be granted before the 
term of the original patent expires; but when 
it is granted, in apparent conformity to the 
act of congress, the decision of the officer has 
the attributes of a final judgment It is not 

-subject to appeal or revision. This is the 
clear import of numerous decisions of the su- 
l)reme court. In Seymom* v. Osborne, 11 
Wall. [78 V. S.] 316, the court says: "When 
the commissioner accepts a sm'render of an 

-original patent, and grants a new patent, his 
decision in the premises, ia a suit for in- 
fringement is final and conclusive, and is not 
re-examinable in such suit in the circuit court 
unless it is apparent upon the face of the 
patent that he has exceeded his authority; 
that-there is such a repugnancy between the 

■old and new patents that it must be held, as 
matter of legal construction, that the new 
patent is not for the same invention as that 

■embraced and secm-ed in the original patent*' 
And this doctrine is asserted with equal dis- 
tinctness, in reference to the granting of an 

-extended patent in Rubber Co. v. Goodyear; 
9 Wall. [76 U. S.] 798. It is there said: "The 
law made it the duty of the commissioner to 
examine and decide. He had full jurisdic- 
tion. The function he performed was judi- 
cial in its character. No provision is made 
for appeal or review, H3s decision must be 
held conclusive until the patent is impoached 

"in a proceeding had directly for that pur- 
pose, according to the rules which, define the 
remedy, as shown by the precedents and au- 
thorities upon tlie subject." 

It is plain, from these authorities, that In a 
suit by a patentee against an infringer, it 
can not be shown tiiat the commissioner who 
granted the patent exceeded or in-egularly ex- 

•ercised his autliority, except by matter appar- 
ent on the face of the patent and that it is 

• conclusively valid until it is successfully im- 
peached in a direct proceeding, properly insti- 
tuted for that puiijose. We have, then, a case 
where a patent has been extended, with every 

: apparent legal sanction, which it is sought to 
invalidate by parol evidence contradictory of 
its purport and claimed to show that it was 
granted at a time and place contrary to law. 

' This is a forbidden inquiry in this ease, and it 
is therefore unnecessary to notice" the evidence 

; presented in relation to it 

The invention of Dorsey belongs to the 



widely useful class of meclianical devices de- 
signed to facilitate the harvesting of grain. 
His special object was to produce a device 
which would automatically separate the 
standing grain in suitable gavels, press it 
against the vibrating knives of a reaping 
machine, and, sweeping it in the arc of a cir- 
cle, deposit it in the rear of the machine, out 
of the way of the team when it passed round 
again. By no pre-existing invention was this 
double effect produced. The function of dis- 
charging the cut grain had been performed 
by a rake sweeping over the platform of the 
machine, and of separating and gathering 
the standing gi-ain to the cutters by a revolv- 
ing reel. These were the more recent and 
approved automatic devices for these pur- 
poses, preceding the invention of Dorsey. 
But in all the literature of the art, which has 
been so exhaustively exhibited, no instance is 
shown in which the gathering office was per- 
formed by a rake. 

To effectuate his object, Dorsey construct- 
ed a continuously revolving-rake, with arms 
attached by a pivot to a shaft or head, 
around which they revolve, and so as to al- 
low of their being elevated or depressed by 
an inclined cam-way, on which they rest. 
Guided by the cam, the rake is caused to fall 
in front of the cutter-bar into the standing 
grain, thereby separating it for each gavel, 
pressing it against the cutting-knives, and 
sweeping it over the platform in the arc of 
a circle, depositing it behind the horses and 
out of their track on their next round. 

The novelty of the operation consists in the 
performance of the functions of gathering 
the grain to the cutters and discharging it 
from the platform by tlie same instrument- 
ality, and in the mechanical means em- 
ployed to guide and cause it to rise and fall 
jto perform these functions together. And in 
these features the complainant's invention is 
distinguishable from the various devices ex- 
hibited by the respondents. I do not propose 
to consider them in detail, but content myself 
with saying that in none of them is a rake 
employed to separate and gather to the cut- 
ters tlio standing grain, nor is there in any 
of them a similar pivotal attachment of a 
rake-arm, by which it is capable of rising 
and falling in its revolving movement; and 
in all of them, except in Seymour's and 
Palmer and Williams', the cut grain is dis- 
charged directly behind the cutter. I can 
have no doubt, therefore, of the novelty of 
the invention. 

It is urged that the patent in controversy 
is void, because the reissue is not for the 
same invention described in the original. 
That a reissued patent can not be allowed 
for an invention different from the one of 
which the original patent is the basis, is un- 
doubtedly true. But it is equally true that 
any feature of the invention, which is actual- 
ly a part of it that was only suggested or 
indicated in the specification or drawings, 
may be distinctly described in an amended 
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specification and protected by a reissued pat- 
ent, and tbat accordingly tlie claims of tlie 
patent may be restricted or enlarged to cover 
tlie real invention. 

It is a just rule that patents are to be con- 
strued liberally, so as to sustain tlie riglit 
of tbe inventor. Mere verbal discrepancies, 
tlierefore, are entitled to but little considera- 
tion, especially where, in view of the mech- 
anism devised, the functions it was designed 
to perform, and its mode of operation, there 
is substantial accordance between the orig- 
inal and reissued patents. Nor is it any 
objection to a renewed patent that part of the 
original invention is omitted. This an in- 
ventor maj'- do, because the public may use 
it, and there is nothing in the policy or terms 
of the patent act which forbids it. Carver 
V. Brainti-ee Manuf'g Co. [Case No. 2,485]. 

I do not think, however, that it requires 
any great liberal! tj' of construction to har- 
monize the original and reissued patents. 
The main ground of the objection is that in 
the reissue the invention is described as a 
continuously revolving, gathering, and dis- 
charging rake, which descends into the stand- 
ing grain in front of the cutter, so as to gath- 
er the grain for each gavel, and that the 
gathering function thus defined is not sug- 
gested or indicated in the original patent. 
In the latter it is said "the rake-hoad is 
brought by a sweeping descent upon the front 
edge of the platform, and in so doing draws 
the uncut grain toward the cutters." And, 
again, describing tlie operation of the rake, 
"by continuing its movement, tlie rake 
reaches over the heads of the grain, and 
gradually descending by the guide-rail, 
draws the wheat toward the cutters. By this 
moans, I dispense entirely with the reel used 
on harvesters for drawing the grain to the 
cutters." Now, the reference here to the 
gathering function of the rake is distinct. 
It is expressly stated to be a substitute for 
the reel, the sole function of which is to gath- 
er the grain to the cutters; and it operates 
so as to reach over the heads of tlie grain, 
and, descending gradually, draws or gathers 
the grain to the cutters. Every step in the 
process is not as fully described as in the 
amended specification, but it is obviously im- 
plied that the rake, reaching over the heads 
of the grain, was intended to descend below 
them into the grain, as it could thus only 
perform its appointed duty of drawing it to 
the cutter; and, in so operating, it must nec- 
essarily effect a separation of the grain be- 
tween the rake-head and the cutter-bar from 
that standing in the rest of the field. The 
description, therefore, plainly points to a 
rake adapted to gather the grain to the cut- 
ter, as weU as to discharge it from the plat- 
form, and, in so performing its intended 
office, necessarily passes down into the grain 
in front of the cutters, and divides it so as 
to form the succeeding gavel in the standing 
grain. 

Again, it is objected that the original and 



amended specifications are vitally irreconcil- 
able in this: that in the former is described, 
a rake attached to the end of a diametrical 
arm; "each pair of arms, formed of metal 
or wood, with an opening at their half 
length of a longitudinal form, so as to allow 
them to pass over the end of a vertical turn- 
ing-shaft;" and that this description is 
omitted in the latter. Diameti-ical arms are 
undoubtedly one form of embodiment of the 
patentee's conception, but they are not the 
only one to which the principle of his inven- 
tion is susceptible of application, nor is it 
so declared. His patent covered equivalent^ 
although formally different, mechanical de- 
vices, which operated in the same way and to 
the same end with diametrical arms. Hence 
it was legitimate to modify the specification 
so as to secure protection broadly to the real 
invention of the patentee against any form 
of infringement. This is well and accurately 
illustrated by Acting Commissioner Hodges,, 
in his opinion, where he says, in reference to 
the distinctive merit of the invention: "It 
lies in attaching the rake-arm by a pivot to 
a shaft, around which it revolves, and may 
be made ^t the same time to rise and fall 
upon the pivot. By this construction the 
rake may be guided in the direction desired. 
These are the essentlEtl features of the inven- 
tion, and equally so whether the arms are 
diameti-ical or merely radial. After ti*ying the 
latter, Dorsey adopted the former, because 
he found he could use the limb opposite the 
rake as a means for guiding it. But the com- 
bination of the revolving movement of the 
arms and their swinging movement upon 
their pivots, which alone gave him the power 
to direct tlie path of the rake at will, was 
common to both, and constitutes the merit 
of the contrivance." 

Nor does the objection apply with any 
greater effect to the claims of the reissue. It 
has been ah-eady shown that the original 
and amended specifications describe a con- 
tinuously revolving-rake, with a pivotal con- 
nection to the shaft on which it revolves, 
which performs the functions of gathering 
and discharging the grain, so arranged as to 
enter the uncut grain in front of the cutters, 
and discharge the cut grain in the arc of a 
circle, and so as to separate the grain which 
is to form the next gavel in the standing 
grain. It follows, therefore, that the claims 
of the reissue which embrace the device and 
combination of devices by which these func- 
tions are performed, are in entire harmony 
with the specification. 

Another objection to the validity of the 
patent is tliat the patentee has not so de- 
scribed his raking device and its arninge- 
ment as to enable an ordinary meclianic to 
make, construct, and use the same. Abso- 
lute precision as to details is not required in 
the specification. It is only intended as a 
guide; but it is not the sole instructor. Nor 
is it addressed merely to ordinary mechan- 
ics; but the test of its sufficiency is whether 



[7 Fed. Cas. page 945] 

a person skilled in the art to wliicli tlie in- 
vention appertains can construct and nse it 
The special slcill of the mechanic, derived 
from familiarity with the art, may he ap- 
plied in aid of the instruction given by the 
specification, and this skill may he exerted 
to modify any direction in the specification 
as to the matters of mere adjustment or 
adaptation of the invention to its intended 
use, else the autliority to employ it at all 
is of but little value. "It will, perhaps, rarely 
happen, even where the utmost vigilance and 
care are observed, that the machine or struc- 
ture will be so accurately described as that 
the description can be literally and strictly 
followed in every particular. The skilled me- 
chanic will see that in some particulars there 
is some vagueness, and some discretion is 
reqnired, but that fact will not invalidate the 
patent" Seymom- v. Osborne [Case No. 12,688], 
But it is a complete answer to the objection 
that tlie thing which, it is argued, can not 
be done, has actually been done. In 1858, 
Adam Reese acquired a license to use the Dor- 
sey invention, and, in substantial accordance 
with the specification and drawings, he made 
and applied it to over fifteen hundred ma- 
chines, which worked successfully. Against 
such a practical demonstration, argumenta- 
tive speculation, reinforced though it may be 
by the untested opinions of experts, will be 
of little avail. 

In Union Sugar Refinery v. Matthiessen 
[Case No. 14,399], Mr. Justice Clifford said to 
the jury: "You will regard the well-known 
substantial equivalent of a thing as being the 
same as the thing itself; so that if two ma- 
chines have the same mode of operatioij, do 
the same work, in substantially the same 
way, and accomplish substantially the same 
results, they are the same; and so also, if 
the parts of two machines, having the same 
mode of operation, do the same work, in sub- 
stantially the same way, and accomplish 
substantially tlie same results, these pai*ts 
are the same, although they may differ in 
name, form, or shape." 

The invention of Dorsey consists of a rake, 
with its arms attached by a pivot to a shaft 
with which it revolves, and so that it will 
rise and fall as the arm passes along the 
surface of a cam, by which this latter move- 
ment is regulated and controlled. It operates 
with a continuous revolution, descending 
with the inclination of the cam in front of 
the cutter-bar, thence sweeping backward 
in the arc of a circle to the rear of the plat- 
form, where it is elevated by the cam to clear 
the frame of the machine, and, passing again 
to the front repeats the movement Its func- 
tions are to descend into the standing grain 
in front of the cutter, thus separating the 
grain which is to form the next gavel, to 
draw or gather it to the cutter, and when cut, 
onto the platform, and then to sweep it across 
the platform in tlie arc of a circle, and to 
discharge it onto the ground out of the way 
of the return of the machine in cutting its 
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nest swarth. These are the characteristic - 
features of the invention. 

Now, the alleged infringing devices em- 
bodied in the defendants' machines "have 
substantially the same mode of operation, 
do the same work, in substantially the same 
way, and accomplish substantially the same 
results" as those claimed by the complain- 
ants. In the defendants' machine is to be ob- 
served a rake-head, with an arm attached to 
a crown-wheel or head, with which it re- 
volves, and to which it is pivotally connected, 
so that it will rise and fall under the guid- 
ance and conti'ol of a cam-way. It revolves 
continuously, descending into the grain in 
front of the cutter, separating the gavel, 
gathering it to tlie cutter, and, traversing 
the platform in the arc of a circle, discharges 
tlie grain in the rear by a side delivery, out 
of the way of the return of the machine, and 
then rising clears the machine and renews 
the operation. It is obvious, then, that the 
functions and mode of operation of both de- 
vices are substantially the same. In their 
construction the differences are formal rath- 
er than substantial.' Instead of a vertical 
post, the shaft and head of which are of one 
piece, and revolve together, to which the 
rake-arm is attached, as in the Dorsey in- 
vention, the defendants employ a vertical 
iron shaft, which passes through the center 
of a metal head, to which the rake-arm is at- 
tached, and which revolves around this shaft, 
instead of with it; but the mode of operation 
and the results accomplished by both devices 
are the same. In Dorsey's drawings and , 
model a diametrical rake-arm is shown; in 
the defendants' machine the rake-arm is ra- 
dial, but both are pivoted at the same point 
to the central revolving head, and are alike 
guided and governed by tlie cam in their ris- 
ing and falling movement The defendants 
use a cam, formed in a segment of a circle, 
while Dorsey's cam is a complete circle; but 
I think the part of the latter, at its lowest 
inclination, where the defendants' cam is 
open, exerts no essential agency in guiding 
the rake in its traverse on the platform, and 
that therefore the difference in form between 
the two is immaterial. 

Upon the whole case, I am of the opinion 
the complainant is entitled to a decree; but 
it ought to be so framed as not to subject 
the defendants to any avoidable loss or in- 
jury. The complainant is not a manufac- 
turer of reaping-machines, so far as appears, 
and will be adequately protected by the pay- 
ment of a just compensation for the use of 
the Dorsey invention. The defendants have 
an extensive establishment, and a large cap- 
ital invested in it for the manufacture of ma- 
chines, and seem to have conducted their 
business under the impression that it was no 
invasion of the rights of others. A sudden 
stoppage of it would be disastrous to them, 
and would not benefit the complainant 

A decree will therefore be entered for an in- 
junction and an account; but no injunction 
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will issue until the further order of the court, 
if the defendants, within thirty days from 
the date of this decree, file a bond, in such 
form and amount, and with such security, 
as the court or judge thereof may approve, 
to secure to the complainant the profits and 
damages which they may ultimately be de- 
creed to pay. 

[NOTE, For another case inToMng this pat- 
ent, see Dorsey Revolving Harvester Rake Co. 
V. Bradley JVTanuf'g Co., Case No. 4,015.] 



Case No. 4,015. 

DORSET REVOLVING HARVESTER 

RAKE CO. et al. v. BRADLEY 

MANUF'G CO. 

JOHNSON et al. v. SAME. 

[12 Blatchl 202; » Ban. & A. 330.] 

Circuit Court, N. D. New York. June 16, 1874. 

Patents— Infringement Sujts — Pamtiss Pi^ais- 
TiFF— Assignment and License— Tebkitouial 
Limitations — In ju s ctj oxs. 

1. In a suit in equity, brought on letters pat- 
ent for a machine, to restrain the defendant 
from making the patented machines and selling 
them to parties who buy them for exportation 
to and use in foreign countries, it is proper to 
join, as plaintiffs, the owner of the legal title to 
the patent with the holder of the exclusive 
right to make and vend the patented invention 
for use in foreign countries. 

2. A patentee has the right to grant the right 
to make and sell the patented invention within 
specified territory, and to make that right exclu- 
sive in the grantee, and yet limit the use of tht 
thing so made and sold, within specified limits. 

[Cited in Heaton Peninsular Button-Fasten- 
er Co. v. Dick, 55 Fed. 25.] 

3. A patentee, while granting to another a 
right to make or to make and sell, may retain 
to himself the exclusive right to make and sell 
for export or use in other countries. 

4. Whether the grant of a right to make and 
sell carries with it a right to use, quere. 

[See Adams v. Burks, Case No. 50, note.] 

5. Whether, when a mere licensee to make 
and sell a patented machine within specified lim- 
its, sells a ma'hine so made to another, the ma- 
chine may be used anywhere, quere. 

6. Where there did not appear to be danger 
of irreparable injury to the plaintiff, and his 
right was not clear, a preliminary injunction 
was refused. 

[These were bills in equity, brought, re- 
spectively, by the Dorsey Revolving Har- 
vester Rake Company and the Johnson Har- 
vester Company against the Bradley Man- 
ufacturing Company, for the alleged infringe- 
ment of letters patent No. 14,350, granted to 
O. Dorsey, March 4, 1856, reissued June 9, 
1808 (No. 2,9S2), and by Samuel Johnson and 
the Johnson Harvester Company against the 
same defendant for the alleged infringement 
of patent No. 46,300, granted to S. Johnson, 
Feb. 7, 1865. reissued May 26, 1868 (No. 
2,951).] 

George Harding, for plaintiffs. 



* [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge; reprinted in 1 Ban. & A. 330; and 
here republished by permission.] 
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George F. Comstock and Nathaniel B. 
Smith, for defendant 

WOODRUFF, Circuit Judge. In each of 
these cases motions were made by the com- 
plainants for an injunction pendente lite. 
The motions were foimded upon the respec- 
tive bills of complaint, and affidavits per- 
tinent to the several suits, and upon other 
affidavits and papers pertinent to both; and 
the motions are resisted upon affidavits used 
for the purposes of both motions. The ob- 
ject of the motions respectively is to restrain 
the alleged infringement of patents upon 
which the suits respectively are founded. 
The defendants object, in each case, that 
there is an improper joinder of complain- 
ants, because the bills respectively aver that 
the Johnson Harvester Company have the 
exclusive right to make and vend the pat- 
ented inventions for use in foreign countries; 
also, that the defendants have a right to 
make and sell within the territory within 
which they manufactmre and sell, without re- 
striction as to the use or place within which 
the machines in question may be used. 

The respective inventions are improve- 
ments in harvesters, and especially the har- 
vester rake, one being patented to Owen 
Dorsey, and assigned to the Dorsey Revolv- 
ing Harvester Rake Company, upon which 
patent the first of the above-named suits is 
founded; and the other being patented to 
Samuel Johnson, upon which the second suit 
is founded. That the defendants are malt- 
ing and selling machines embracing these 
inventions is not denied; and it appears, 
also, that they are making and selling to par- 
ties who buy them for exportation to and 
use in foreign countries; and this is claimed 
to infringe the patents. 

My conclusions upon the bills of complaint 
and affidavits, and upon the questions there- 
upon arising, may be briefly stated. How- 
ever the parties differ as to the consti'uction 
and effect of the ti'ansactions in question, 
there is little, if any, dispute about facts. 

1st. The suggestion that there is an im- 
proper joinder of plaintiffs, if that were a 
reason for withholding an injunction to re- 
sti-ain an infringement of the rights of one 
of the complainants, will not avail here. 
An exclusive license to manufacture for a 
special use or pm-pose is not an assignment 
of the patent, which renders the joinder of 
the patentee, in a suit for infringement, im- 
proper. It is not within the definition of 
an assignment, in the statute. It does not 
convey the patent, or any specified terri- 
tory within which the licensee has the ex- 
clusive right to make, vend or use, and is 
not within any case which has held even that 
the licensee could sue without joining the 
person in whom the legal title to the patent 
is vested, still loss within any case holding 
that the latter may not join in the suit in 
equity; and, in general, one who has grant- 
ed such, exclusive . license has an interesi 
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iu sustiiiuing the riglit and protecting his 
-license. Presumptively, his own rights would 
be affected hy an adverse adjudication, if 
<3alled on by the licensee to defend his h- 
cense. 

2d. I have no doubt of the right of a pat- 
entee to grant the right to make and sell the 
patented invention within specified territory, 
and to make that right exclusive in the gran- 
tee, and yet limit the use of the thing so 
made and sold, within specified hraits. The 
right to make and vend, and the right to use, 
are completely severable; and, while a grant 
^^f the right to malce and sell to others might 
be deemed to imply the right in the purchas- 
•ers to use the thing purchased, a patentee 
may restrict the use. The patent as effectu- 
ally secures to him a monopoly of the right 
to use as it does of the right to make. The 
patentee, or his assignee, may, therefore, give 
the exclusive right to make and sell for nse 
within certain territory; and such a restric- 
tion would be entitled to enforcement The 
case of Adams v. Buries, 17 Wall. [84 U. S.] 
453, recently decided in jhe supreme court, 
is in no conflict with this. In that case, there 
was a complete transfer of the exclusive title 
to the invention within and for a specified ter- 
ritory. There was no qualification of the 
t-ight to use, either expressed in the grant or 
Inferrible (according to the views expressed 
in the opinion of the court) from the nature 
of the subject or the circumstances of the 
case. It is dear that the patentee may grant 
the right to use within any specified place, 
town, city or district, and he may make such 
right of use exclusive; and I deem it no less 
■clear that he may limit the right to manu- 
facture for such use. ■UTiat the terms of any 
particular gi*ant or license import, may be 
•And is often a question. But, the right of the 
patentee to confer upon others such qualified 
privilege, whether of making, of selling to 
others, or of using, as he sees fit, whether 
within specified limits or under limitations of 
quantity, or number, or restricted uses, does 
liot seem deniable. Whether, in a given case, 
he has given a privilege with such qualifica- 
tions, or whether his grantee or licensee has 
an unrestricted right, without any limitation 
tis to quantity, number or use, must depend 
upon the facts existing in each case. 

3d. .The complainants have not vested in 
themselves, by virtue of their patents, any ex- 
clusive right to sell their patented inventions 
in foreign counti-ies; and, therefore; any one, 
having possession of their harvesters there, 
may sell and use them there, and any one 
tliere may make, sell and use them. But, a 
patentee having the exclusive right to make 
them in this country, and having the right, 
above stated, to grant that right to otliers, 
may qualify the privilege which he confers. 
A patentee may find it greatly to his advan- 
tage, and greatly profitable, to supply a for- 
•eign demand for an article of American mami- 
factiu'e, and may be able successfully to com- 
pete with foreign machinists in the> making* 



In such case, his monopoly of the right of 
making and selling here is of great value, 
because no other one can make in this country 
and compete with him. I know of no reason, 
in law or in equity, why, if he give to another 
a right to make, or to make and sell, he is 
not at full liberty to retain to himself the 
advantage and profit of competing in foreign 
markets, by retaining the exclusive right to 
make and seU for export or use in other coun- 
ti'ies; not because the monopoly includes such 
other countries, but because his actual mo- 
nopoly does include' all making and selling 
here, with all the advantages which are inci- 
dent thereto. 

4th. The defendants in these cases are mak- 
ing and selling the patented harvester, and 
are so making and selling for the purpose of 
exportation, or under contracts, with knowl- 
edge and intent that the purchasers are there- 
by supplying, and will supply, the foreign 
market 

5th. In respect to the Dorsey patent, upon 
which the first above named suit is founded, 
the defendants show no assignment or license 
conferring upon them the right to use the 
patented invention. I do not discover in the 
papers anything which imports such a right, 
at law or in equity. Counsel for the defend- 
ants seem to have assumed that the agree- 
ment with Johnson, the patentee named in 
the other suit, and the correspondence in 
relation to his harvester, applied to the Dor- 
sey patent also. I do not find in either any- 
thing to warrant the assumption; and, es- 
pecially, I observe that the Dorsey patent ex- 
pired on the 4th of March, 1870, and was, 
on or before that day, extended for the term 
of seven years. The defendants have failed 
to show a right Tinder such extension. 

In the first case, then, the defence rests up- 
on a statement in the affidavit of Sir. Hard- 
ing, the solicitor therein, and "agent for the 
Dorsey Revolving Harvester Rake Company, 
and for the reissued patent of Samuel John- 
son, No. 2,951, dated May 26th, 1868," as fol- 
lows: "that it was agreed, that the right to 
build what was called 'single reapei'S,' under 
said patents, should be given to C. C. Bradley 
& Son, to manufacture such machines as 
might be required for use in Minnesota, Wis- 
consin, Pennsylvania, and New York, except 
the river counties, so long as, and on condi- 
tion that, they kept said territory supplied 
with such machines as are required therein, 
and paid the license fee." The defendants 
deny that tliere was any condition annexed 
to the privilege agi*eed to be given them. 
This statement does not discriminate, in 
terms, between the two patents, one to Dor- 
sey and one to Johnson. It may refer to the 
Johnson original and reissued patents. The 
agreement produced by the defendants refers 
to the Johnson patent only. If, however, 
this statement be takea most strongly against 
the complainants, to include also the Dorsey 
patent, then it declares that the defendants 
were only to have the privilege of supplying 



UOllSEY (Case No. 4,01o) 



[7 Fed. Cas. page 948] 



the states mentioned witli macliines for use 
therein; and this is not at all Inconsistent 
"With the loose and indefinite terms of the 
agreement in relation to the Johnson patent, 
to be presently further noticed. The defend- 
ants, therefore, fail to show a right ^o manu- 
factm-e and sell without resti'iction as to the 
use of tlie harvesters at any time. Still less 
do tliej' show such a right now existing un- 
der the extension of the Dorsey patent. The 
complainants in the first above named suit 
are, therefore, entitled to the injunction 
sought by their motion, resti'aining the de- 
fendants from infringing the Dorsey patent, 
extended as described in the bill of com- 
plaint. 

Gth. As to the Johnson patent, upon which 
the second above named suit is founded, I 
feel great hesitation. There was, in relation 
to that, a written agreement, which contem- 
plated granting to C. G. Bradley & Son 
"their choice in what territory they may 
want, at a reasonable price, for the right to 
build and sell in said territory." Subse- 
quent negotiations, evidenced by correspond- 
ence, indicate subsequent and continuous 
recognition of the right of C. 0. Bradley & 
Son to build and sell, though the precise lim- 
its of the teiTito'ry in which they were to be 
permitted to build and sell has been the sub- 
ject of negotiation and fluctuation. As al- 
ready suggested, the agreement is not very 
specific or determinate. It is not clear that 
Bradley & Son were, under this agreement, 
to have anything more than a license. Nor 
is it stated that they are to have an exclu- 
sive license in any territory. They seem, in 
the correspondence, to have claimed that; 
and yet such claim is not conceded, as ap- 
pears by what they call "encroachments" on 
tliem. On the other hand, there is, in this 
agreement, no express restriction upon the 
right to make and sell in such territory as 
might be assigned to them, which in tei*ms 
confines tlie use of the harvesters which they 
make and sell to the same territorial limits. 
Hereupon, several interesting questions 
arise. Does tlie right to make and sell carry 
with it the right to use? If, by implication, 
the right to use is incident to, or implied in, 
the right to make and sell, does not the limi- 
tation of the right to make and sell, to spe- 
cific territorial limits, operate with equal 
sti-ictness upon the right of use which is in- 
cidental thereto or is so implied? Is the in- 
cident broader in its scope than the prin- 
cipal grant? If it be true, as claimed, that, 
when one who has the whole right in the 
invention, to make, sell and use, (either for 
the whole or a part of the United States), 
sells a machine, it passes from under the 
dominion of the patent, and may be used 
anywhere, does that follow when a mere 
licensee to make and sell within specified 
limits sells the patented invention to an- 
other? Does the cautiously guarded deci- 
sion of the supreme court in Adams v. 
Biu-ks, 17 Wall. [84 U. S.] 453, carefully lim- 



ited to the precise case then under consid- 
eration, reasonably import an affirmative to 
the last question? Especially, may one hav- 
ing a license to make and sell within a lim- 
ited territory only, deliberately contract to 
supply the patented invention for use in 
other territory, provided his manufacture 
and his actual negotiation of sales are with- 
in the privileged limits, and may he prac- 
tically avail himself of the markets of the 
whole country? 

The rights of the parties in respect to the 
Johnson patent are by no means clearly set- 
tled. The question whether the defendants 
are to be regarded as mere licensees, or as 
having an interest in the patent, is to be 
determined. Confessedly, in the present ac- 
tual condition of things, their interest, of 
whatever extent, is equitable rather than 
legal; but that does not prejudice their 
standing in a court of equity. Again, it is 
claimed that the license to which C. C. Brad- 
ley & Son were entitled was personal to 
them, and could not be assigned, and, there- 
fore, the defendant, a corporation, has no 
right whatever, either at law or in equity, 
to make or sell the patented invention any- 
where. The question, whether the right or 
privilege of C. C. Bradley & Son could be 
assigned, is not to be determined solely by 
applying to it the term "license." "Whether 
a license is or is not assignable, is to be 
determined not merely by the term "license," 
but by an inquiry into the fair meaning and 
intention of the parties; and, it may be 
affected not only by the words of license, 
but by the nature of the transaction, the 
consideration paid, and other circumstances 
showing that an assignable right was con- 
ferred. And yet that question is here in- 
volved touching a right or privilege which, 
was to be evidenced by writing, which, in 
the preliminary agreement, is not well de- 
fined, and which lies in Avhat may bo found 
to be equitable between the parties. 
- There are some expressions, in the nego- 
tiations between the parties, which would 
seem to contemplate the possession, by C. 0. 
Bradley & Son, of exclusive territorial riglits; 
and if it should be found that the defend- 
ants are so entitled, they may be within the 
case of Adams v. Burks, above referred to. 
If there appeared to be danger o:^ irrepara- 
ble injury to the complainants, I might feel 
called upon to decide these questions above 
referred to, or, at least, such of them as 
are material to the motion. But no such 
danger appears; there is no allegation that 
the damages cannot be easily ascertained, 
nor that the defendants are not of sufficient 
pecuniary responsibility to answer for all 
profits realized by them, and for all damages 
sustained by the complainants pendente lite. 
I do not think the case depending upon the 
Johnson patent developed so fully, and the 
right so clear, that tlie injunction should b;*- 
granted upon the papers now before me. 
The motion in the suit of Johnson and others. 
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against the defendants must tie denied. But, 
if the complainants deem it important, such 
denial may be ^vitliout prejudice to a re- 
newal upon further proofs. The motion in 
the suit of the Dorsey Company must be 
granted. 

[i^OTB For another ease inYolving patent 
No. 14,350, see Dorsey Harvester Revolving 
Bake Co. v. Marsh, Case No. 4,014.] 
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Case No. 4,016. 

Ex parte DOS SANTOS. 

[2 Brock. 493.] ^ 

Circuit Court. D. Virginia. Nov. Term, 1835. 

Extradition— iNTEKNATioNAL Law — Po\Vi:iis of 

Fei>euai. JlTDIOrAltV. 

1 A foreign government has no right, by tha 
laws of nations, to demand of the government 
of the United States, a surrender of a citizen or 
subject of such foreign government, who has 
committed a crime in his own country, and is 
afterwards found within the limits of the Unit- 
ed States. It is a right which has no exist- 
ence without, and can only be secured by, a 
treaty stipulation. 

[Cited in Ex parte McCabe, 4G Wed. 370.] 

2. But even if the right to demand such sur- 
render existed, independently of a treaty stip- 
ulation, tlie judicial officers of the United 
States, have no authority to surrender the ob- 
noxious individual, or to detain him in custody, 
until a formal demand for the surrender could 
be made bv the foreign government of the ex- 
ecutive of the United States. The judicial pow- 
er of the United States, was created for the 
purpose of enforcing the laws of the United 
States, and no authority is conferred upon the 
federal judiciary, to assist in the execution of 
the penal laws of a foreign country. The cas? 
of piracy is not an exception to this general 
proposition, for piracy is an offence against all 
nations, against the United States as well as 
others, and, moreover, the constitution of the 
United States, authorizes congress to define 
and punish piracy. 

{Cited in Elk v. Wilkins, 112 U. S. 108, 5 Sup. 
Ct. 49.J 

A bill of indictment was sent to the grand 
jury at this term, by the district attorney of 
the' United States, against Jose Ferreira dos 
Santos, a subject of the queen of Portugal, 
which the grand jury found "not a ti-ue bill." 
As soon as the bill was ignored, and before 
the prisoner was discharged, the Chevalier 
de Figaniere d']Morao. charge des affaires of 
Portugal, by his counsel, moved the court to 
detain him in custody until a formal demand 
for his surrender could be made by the Portu- 
guese government of the executive of the 
United States. The petitioner aUeged, that 
the prisoner had committed an ati-ocious 
mm-der in Portugal; and this was the ground 
of the application. 

^ [Reported by John W. Brockenbrough, Esq.] 
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The case was argued by Charles Shu-ley - 
Carter, on behalf of tlie charge des affaires, 
no counsel appearing for the prisona-. 

Mr. Carter said, the grand jury having 
found the indictment agamst Jose Ferreira 
dos Santos, the Portuguese subject now in 
custody, imder the charge of piracy, not a 
true bill, he stands entitled to an order of 
discharge, at the hands of this com-t Before 
that order is entered, I now submit to the 
court, in behalf, and at the instance of the 
charge des affah-es of Portugal, an applica- 
tion that he may be detained in custody, until 
time shaR be aUowed the representative of 
tiiat nation, to claim of the proper authorities 
of this government, that he be surrendered 
as a fugitive from justice, in order to his 
being, remanded to Portugal, to undergo be- 
fore her ti-ibunals, his'ti-ial for the a'ime of 
murder, which he is charged to have perpe- 
ti-ated within her dominions, under the most 
aggravating ch'cumstances. This application 
is based upon the common principle, recog- 
nised and acted upon by the enlightened of 
all nations: That flagrant crime ought not 
to be permitted to go impunished. What 
reason can be adduced why a nation should 
be insti'umental in giving impunity to a-imes 
committed in a foreign state, to which its 
own laws attach capital pimishment when 
committed within its own jm-isdiction? To 
remedy the evil presented in this question, in 
the absence of any treaty stipulation to the 
point, the doctrine of the "comity of nations," 
has immemoriaUy grown up among enlighten- 
ed nations, at peace with each other, recog- 
nising the right of a nation, whose laws have 
been violated, to claim the sui'render- of the 
fugitive violator, who has taken refuge in a 
foreign state; and the obligation on the part 
of the foreign power, within whose jurisdic- 
tion he is found, to deliver him up, on such 
demand by the offended nation. This doc- 
ti-ine, although variously laid down by the 
standard authorities upon international law, 
it is believed, is recognised by them all. 
Burlamaqui, following the opinions of Grotius, 
lays down several propositions to illustrate 
it: That since the establishment of civil 
society, it belongs to the sovereign to punish, 
as ho' thinks proper, tiiose transgressions of 
his subjects which properly interest the pub- 
lic: That as a sovereign is not permitted to 
send armed men into a foreign state to exact 
punishment, it is reasonable that the sover- 
eign, in whose dominion the offender has 
taken shelter, should punish the criminal ac- 
cording to his demerits, or deliver him up to 
be punished at the discretion of the injtired 
sovereign. "This," he says, "is that delivery 
up, of which we have so many examples in 
history." He controverts the opinion of 
Puffendorf, that the right to demand, and the 
obligation to surrender, a fugitive from 
justice, "is rather by virtue of some treaty 
on this head, than in consequence of common 
and indispensable obligation," and contends, 
that Puffendorf has therein, without suffi- 
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cient reason, abandoned the opinion- -of 
Grotius. In fine, lie asserts, "that a sover- 
eicrn renders himself guilty of the crime of 
.another, hy allowing a reti-eat and admit- 
tance to the criminal, and screening: him from 
punishment." 2 Bm-1. p. 179, § 23. Vattel 
sustains the docti-ine, in unquahfied terms, 
in relation to great offences. "Assassins, 
incendiaries, and robbers," he says, "are 
seized everywhere, at the desire of the sover- 
eign in the place where the crime was com- 
mitted, and delivered up to his justice." He 
even asserts the riglit of an offended nation 
to demand of a foreign state, the delivery up 
of one of its own subjects, by whom a fla- 
grant offence has been committed, or to inflict 
^n him exemplary punishment. Vatt. bk. 2, 
c. 0, §§ 71-77. These are the weighty names 
•by which this docti-itie is supported. It is 
also fortified hy the highest modern authori- 
ties; whether we look to the ablest elemen- 
tary writers, or to judicial decisions. Mr. 
Blackstone admits, that it is left in the power 
•of all states, to take such measm-es in rela- 
tion to the admission of sti-angers, as they 
may think convenient, and to send them 
home if necessary. 1 Bl. Comm. 259. And 
Cliitty (1 Cr. Pr. p. 16) holds, "that if a per- 
son having committed a felony in a foreign 
country, comes into England, he may be 
ai-rested here, and conveyed, and 'given up 
to the magisU-ates of the country, against the 
laws of which, the offence was committed." 
The decisions of the English coui'ts have also 
been in conformity with the doctrine. In 
Colonel Lundy's Case, 2* Vent. 314, the de- 
fendant was arrested in Scotland, for a capi- 
tal offence committed in li-eland, and it was 
held, that he might be sent thither for ti-ial. 
In Rex V. Kimberley, 2 Sti-ange, 848, the 
defendant was committed by a single magis- 
ti-ate, tor a felony perpeti-ated in Ii-eland, "to 
be detained until there should be proper 
means found out, to convey him to Ii-eland 
to be tried." Strange, in behalf of the pris- 
oner, objected to the legality of the procedure. 
But the com't declared the commitment prop- 
er, and remanded the prisoner. The case of 
East India Co. v. Campbell, 1 Ves. Sr. 246, is 
to the same effect; where it was adjudged, 
that one may be sent from England to Cal- 
cutta to be ti-ied, for an offence committed 
there. It is objected by Chief Justice Tilgh- 
man, (in an opinion which wiU be brought 
to the notice of the court,) that these cases 
are not in point, as the eounti-ies from, and 
to which, the demand and surrender were 
made, were under a common dominion. But 
this objection appears not sustainable; as 
upon examination it will be found, that the 
decisions are not placed upon that ground, 
but looked to the general principles of inter- 
national law, which (3 Bm-rows, 1481; 4 Bur- 
rows, 201C) constitute a part of the common 
law of England. Let it be remembered too, 
that Ir^eland was a distinct kingdom, at the 
time of the adjudications in the two cases 
fii-st cited; which fact is particularly relied 
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upon by Strange, in Kimborley's Case. And 
in Campbell's Case, it is distinctly held (1 
Ves. tSr. 247) "that the government may send 
a person to answer for a ci'ime wherever com- 
mitted, that he may not involve his countiy, 
and to prevent reprisals." 

Can it be doubted, that, (in the absence of 
the general statutory provision, making it 
mandatoi-y,) any one of the states of this 
Union, would surrender to a sister state a 
heinous offender, who had escaped beyond 
the limits and jurisdiction of the state, whose 
laws had been violated? And yet, in such a 
case, the surrender could only proceed upon 
the authority of the doctrine here contended 
j for; that from the comity existing between 
J enlightened and independent states, at peace 
I with each other, there has immemorially 
I arisen a right on the part of one sovereign to 
I demand, and an obligation on the part of the 
other sovereign to surrender, a common felon, 
flying from justice. Would a precedent, 
drawn from tliecase supposed, be entitled to 
less weight, than had tJie surrender been 
made to a foreign sovereignty? I apprehend 
not. However this may be, the cases of Eex 
V. Hutchinson, 3 Keb. 785, where the court 
refused to bail a man, committed for a mur- 
der in Portugal, and of Mure v. Kaye, 4 
Taunt. 34, are equally pertinent, and liable 
to no such objection. In the last mentioned 
case, the doctrine contended for, is laid down 
in broad terms, by Heath, J., who cites also 
the case of a Dutch ship, which was mastered 
by her crew, and brouglit into Deal, and il 
was held that she might be seized, and sent 
back to Holland. "And the same," he says, 
"has always been the law of all civilized 
countries." Nor must I pass over the reason- 
ing of Beccarid, or lose the weight of his au- 
thority. In his book on Crimes (page 134, c. 
35), he holds this language: "In the whole ex- 
tent of a political state, there should be no 
place independent of the laws. Their power 
should follow every subject, as the shadow 
follows the body. Sanctuaries, and impu- 
nity, differ only in degree; and as the effect 
of punishments, depends more on their cer- 
tainty, than their greatness, men are mo'ro 
sti-ongly invited to crimes by sanctuaries, 
than they are deterred by punishment." And 
again, "The place of punishment can certain- 
ly be no otlier, than where the crime was 
committed." From the premises, that sanc- 
tuaries should not be allowed, and that the 
only proper place for punishment is where the 
crime was committed, it inevitably follows, 
that a fugitive from broken laws, whereso- 
ever found, ought to be delivered up to be 
tried by the ti-ibunals, whose just authority 
he has invaded. 

Having taken a survey of the doctrine as 
it is considered abroad, let us see how it has 
been regarded in our own countiy. And here 
I must remark, that from peculiar political 
events connected with the early history of 
this country, the doctrine contended for, is- 
calculated to meet a less favourable reception 
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from this government, than perhaps, fi'om' 
any other civilized nation. aVIany of the early 
settlers in America, were driven from 'their 
homes by unrelenting domestic oppression, 
whether proceeding from party zeal, or reli- 
gious phrensy. To remand such fugitives to 
he tried hy- foreign tribunals, for the crime 
'ot free-thinking in matters of politics, or re- 
ligion, would haje been to abandon that 
liberty, which by their flight, the colonists 
sought to establish. Among the grievances, 
so feelingly set forth in our Declaration of 
Independence, is enumerated, that "of trans- 
porting us beyond seas, to be tried for pre- 
tended offences." From the date of the 
-Revolution, to the close of the lastwaf, there 
was no period in which the question of the 
surrender of subjects, claimed under some 
pretence or otlier by the British government, 
did not agitate the councils, and impart bit- 
terness to the political feelings of our citizens. 
These events, taken together, have been cal- 
.eulated, I had almost said, to make it a part 
of the political creed of the American people, 
to set their faces against the surrender to for- 
eign authorit^,^ of any criminal, however 
atrocious, and under any circumstances, how- 
'cver aggravating. To acknowledge the obli- 
gation to surrender, in th.e instances last re- 
ferred to, would be to yield the right, set up 
.by Great Britain, which this government 
never did, and never will admit, to reclaim 
subjects, wheresoever found, even though en- • 
gaged in the service of a foreign state; and 
tiie right consequent upon it, to invade the 
sovereignty of a foreign power, by pursuing 
such subject -within her jurisdiction. But 
this learned court will distinguish between 
such a question, altogether political in its 
character, and that doctrine of international 
Jaw which I am endeavouring to present As 
widely do they differ, as the obligation from 
which we derive the duty to protect, and give 
a. sanctuary to the oppressed, of which we 
boast; and the obligation to deliver up the 
guilty, which all enlightened nations ac- 
knowledge. It is only necessary for me, in 
reference to the case at bar, to assert the doc- 
trine in its most limited sense; the surrender 
of the most flagrant offenders, of those guilty 
of the "mala in se," the crimes capitally pun- 
ished by all civilized nations. 

Apart from political bias, it will be found 
that our own com-ts have not dissented from 
the learned authorities, which I have relied 
on. The first case which I find reported, is 
the case of Kespublica v. De Longchamps, 
1 Dall. [1 IT. S.] Ill, which occm-red in 17S4. 
The surrender of Longchamps was demanded 
of the counsel of Pennsylvania, by the French 
ambassador, for an assault and battery, com- 
mitted by him, on Monsieur de Marbois, 
French secretary of legation. The question 
was refeiTed to the court, M'Kean, C. J", pre- 
siding. On deliberation, the sm-rende;r of 
Longchamps was refused; but a sentence in 
every way satisfactory to the French ambas- 
sador, was passed upon Longchamps, by the 
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authorities of Pennsylvania, ' submitting him 
to a heavy "fine, and two years' imprisonment. 

' In this case, the chief -justice uses this lan- 
guages "We think cases may occm*, where 
counsel could 'pro bono publico,' and to pre- 
vent atrocious offenders evading punishment, 
deliver them up. to the justice of the country 

.to which they belong, or where the offences 
were committed." 1 Ball. [1 U. S.1 116. This 

.is one of the cases cited by C. J. Tilghman, as 
against the doctrine of surrendei*. In re 

-Washburn, 4 Johns. Ch. 106, occm-red in 1819. 
In this case. Chancellor Kent, with the great 
ability whicb distinguishes his decisions, aft- 
er taJiing a minute sm-vey of all the authori- 
ties, sustains tiie doctrine to tlie fullest ex- 
tent "It is," he .says, "the law and usage of 
nations, resting on tiie plainest principles of 
justice and public utility, to deliver up of- 
fenders charged witii felony and other high 
crimes, and fleeing from tiie counti'y, in which 
the crime was committed, into a foreign and 
frie"dly jurisdiction-'* Short's Case, 10 Serg. 
& B. 131, was decided by Tilghman, O. J., in 
1S23. There the question was, whether a 
fugitive from a foreign state, could be ar- 
rested by a magisti-ate in Pennsylvania, on' a 
charge by a private individual, of felony- 
committed abroad, in order to his being sur- 
rendered by this government to be tried by 
the foreign State. The. chief justice decided 
that he could not; but forbore espressuig an 
opinion whether the executive of the state 
had power to cause an arrest for the same 
pm-pose. He asserts "the undoubted right of 
eveiy nation, to siirrender fugitives from oth- 
er states." "No man has a right to say, I 
will force myself upon your protection, and 
you shall protect me." He, nevertheless, in- 
clines against the docb'ine; and cites Lord 
Coke to sustain him, who (3 Just Inst ISO) 
relies upon a text from Deuteronomy— "Non 
ti'ades servmn Domino suo, qui ad te con- 
fugerit," a good authority against the sur- 
render of foreign subjects, though not appli- 
cable to the sm-render of fugitive criminals. 
The last case which I shall bring to the no- 
tice of the court, is the Case of Fisher, 1 Am. 
Jm*. 297, which occm-red in Canada, in 1827. 
In this case C. J. Beid, of Idng's bench, in 
an able opinion reviewing those last cited, 
adopts the reasoning of Chancellor Kent, and 
properly places out of view the opinions, so 
much relied upon by Judge Tilghman, of Jlr. 
Jefferson, and other statesmen, (who had upon 
various occasions been called upon to act on 
applications for the surrender of foreign sub- 
jects,) as political in their character, and not 
fm-nishing proper precedents for judicial de- 
cision. I confess I -have not been able to dis- 
cover any sound reason against the doctrine, 
upon which this application is based. It as- 
serts no right to subjects within a foreign 
state; it invades no foreign jm-isdiction; it 
disallows no foreign sovereignty; it j)roceeds 
upon the becoming confidence that all en- 
lightened nations, on terms of peace, will 
contribute to the promotion of a great com- 
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mon purpose, interesting to aU, and obliga- 
tory ^lpon all, to bring flagitious offendei-s to 
merited punisliment It is fortified too, by 
considerations of tlie soimdest policy. It is, 
indeed, om* boast, that under our free institu- 
tions, an asylum is afforded to the oppressed 
of all nations, who fly to our protection. But 
shall it be extended to the common, felon who, 
having broken the most saci*ed laws of his 
own country, has debai-red himself from all 
claim to protection in om-s? WiU you receive 
among yoiu- peaceful countrymen, the assas- 
sin, whose hands are stained with recently 
shod blood? A regard for their safety for- 
bids it; for^ be assured, if you do, as soon as 
he shall feel himself secm*e imder the too 
benign influence of your laws, at the first 
moment when it may be done with impunity, 
like the serpent in the bosom of the honest, 
but too credulous husbandman, he will aim 
the deadly blow at the bosoms of your own 
citizens! 

To the argument against the doctrine of 
sm-render,^ as forming part of the law of 
nations, di'awn from the existence of ti-eaties 
to the same effect, between particular states, 
it may be remarked, that there is not, per- 
haps, any principle of international law, how- 
ever well understood, which may not, at 
some period, have been made, between 
friendly powers, the ground of treaty stipula- 
tion. The extent and operation of the law 
of nations, however well described by Gro- 
tius or Puffendorf, are always liable' to be 
more closely defined, to be conti-aeted or en- 
larged by pai'ticular agreement, to suit the 
varying necessities or convenience of differ- 
ent nations: And these ti-eaty provisions 
are, usually, but declaratory of the general 
law. To argue the non-existence of the gen- 
eral law from the existence of treaties, would 
be to make one nation dependent on the 
ti-eaties of another, and to intei-fere with the 
convenience of all, by taking away those 
principles of natural law, which arc mainly 
resorted to, and relied upon, in their inter- 
coiu'se, by those nations, between which, no 
pai-ticular treaties exist. Is the law of na- 
tions, upon any point, to be proscribed be- 
tween Portugal and the United States, be- 
cause a treaty stipulation defining and 
modifying tlio same, as between themselves, 
exists between the United States and Eng- 
land? Certainly not! If the com-t is satis- 
fied that the propriety of the demand contem- 
plated by the government of Portugal is 
established by the authorities which have 
been adduced, and that it should be followed 
up by the sm-render of the fugitive by the 
proper aiithorities of this government, the 
next question which presents itself is, who 
are tlie proper authorities? TYhat is the 
character of the duty that is to be performed? 
Is it judicial or executive? Chief Justice 
Tilghm^n (10 Serg. & B. 134) says: "The 
demand of the foreign court, is addressed to 
none but the executive, and no other power 
than the executive, has a right to comply 
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with that demand." But I am relieved from 
the necessity of going into argument, or mul- 
tiplying authorities upon this point, as it has 
been demonsti-ated in the celebrated case of 
Jonathan Robins [U. S. v. Robins, Case Xo. 
16,175], that the diity is executive and not 
judicial. The want of treaty stipulation, 
which existed in that case, being supplied 
here by the doctrine which has been present- 
ed, the argument upon the second question 
in Robins's Case, is equally applicable to the 
case at bar. Far be it from me to attempt 
to add a single syllable to that, the most 
able argument of the distinguished individ- 
ual who so recently presided in this court. 
May I be permitted, in passing, to express 
the sincere veneration with which I regard 
his great talents and wisdom, (as far as my 
humble capacity is able to appreciate them,) 
and the unsurpassed purity of his character 
and life! 

The only remaining question to be consid- 
ered, is, will not this court so far conform 
its action to the docti-ine, as to detain the 
ci-iminal in custody, until the intended de- 
mand, and. sm-render can be. made? If the 
positions which I have attempted to establish, 
be admitted, this woidd seem to follow of 
com-se. Heath, J., uses this language: "By 
the comity of nations, the country in whicii 
tlie criminal has been found, has aided the 
police of the country, against which the ci'ime 
was committed, in bringing the criminal to 
punishment." Chief Justive Tilghman agi-ees, 
"tliat this matter of delivery up, is, an affair 
of state, in which the judges and inferior 
magistrates cannot act, but as auxiliary to 
the executive power." And in Re Wa.shburn, 
it is distinctly held, "that it is the duty of 
the civil magistrate to commit the fugitive 
from justice, to the end, that a reasonable 
time may be afforded for the government 
here, to deliver him up, or for tlie foreign 
government to malce application to the proper 
authorities here for his surrender; but if 
no such application is "made in a reasonable 
time, the prisoner will be entitled to his dis- 
charge." Indeed, it would be utterly nuga- 
tory, to admit the doctrine, and having re- 
ferred the dutj* to the executive, to stop shf,rt. 
and deny or question the only means, by 
which it can be carried into effect. In tliis 
case, too, the prisoner is found in the custody 
of the officers of this com-t, and subject to 
its authority. Will the coui-t, under the cir- 
cumstances, suffer his discharge? I submit 
the question. 

BARBOUR, District Judge. Jose Ferrei- 
ra dos Santos, a Portuguese subject, having 
been committed for trial before this court, 
under a charge of piracy, and the gi'and 
jury having found the indictnu t against 
him not a true bill, he woifld be entitled 
to a dischai-ge from custody, as it regards 
that accusation. But an application is now 
made, at the instance of the chai-ge des af- 
faires of Portugal, that he may be detained. 
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until the government of Portugal shall haye 
time to make a demand on that of the Unit- 
ed States, that he may be surrendered to 
the former, as a fugitive from justice, lo 
Hbe tried there, under a charge of murder; 
which it is alleged that he has committed 
in that country. And the question is, wheth- 
-er it is propei', or competent, for this court 
to detain him in prison, for the purpose be- 
fore stated? The solution of this question 
depends upon that of two others: 1. Has 
•a nation, whose citizen or subject commits 
a crime witliin its own jurisdiction, and is 
-afterwards found within that of another, a 
right, by the law of nations, upon its de- 
mand, to have him delivered up by that oth- 
er, for the purpose of being tiled where the 
•crime was committed? 2. If such rigM exist, 
have the judicial officers of the United States, 
supposing the evidence to be sufficient, any 
authority to act in relation to it, as auxiliary 
to the executive department? 

As to the first point, as far as I am in- 
formed, the subject has not been before any 
•of the federal courts of the Union. The case 
of Jonathan Robins is not an exception to 
this remark. He was, indeed, at the request 
•of the then president of the United States, 
Mr. Adams the elder, delivered up by the 
disti-ict judge of South Cai-olina, to the Brit- 
ish consul, on a charge of mm'der, committed 
by him, (Robins,) on board of a British ves- 
sel on the high seas. But, that case depend- 
ed upon the twenty-seventh article of the 
treaty with Great Britain, made in the year 
1794, by which it was agi'eed, that fugitives 
<;liarged with mm-der, or forgeiy, committed 
within the jurisdiction of either, and seek- 
ing an asylum within any of the countries 
■of the other, should be reciprocally delivered 
up, in the manner and upon the terms there- 
in stated. The question then, in that case, 
■as it relates to this point was, whether the 
-casus foederis of this article had occurred; 
whei-eas, in this case, there is no treaty stip- 
lUatiou, and the question must, therefore, 
■depend upon the right of the government of 
Portugal to make the demand, and the con- 
sequent obligation of our government to sur- 
render the person charged, independently of 
•any treaty or compact bet\\iieen them. 

There have, however, been two decisions 
upon the subject, made by two distinguished 
jiu'ists of our counti-y: the one, by Judge 
Kent, of New York; the other, by Chief Jus- 
tice Tilghman, of Pennsylvania; the first, 
asserting the right (see the case of In re 
Washburn, 4 Johns. Oh. 106); the other adopt- 
ing a different line of reasoning, and arriv- 
ing in many respects, at different conclu- 
sions (see the case of Short v. Deacon, 10 
Serg. & R. 126). It becomes necessary, then, 
to examine the question upon the principles 
laid down by the writers on public law, 
with reference to the application made of 
them in the two cases just cited, to the au- 
thoritative declarations of our own govern- 
ment, and generally, to all the bearings and 



relations of the subject. Grotius asserts the 
right to demand, and the consequent ob- 
ligation to surrender, all persons charged- 
with crimes, who have fled to another coun- 
try, whether tliey are citizens or subjects 
of that country, or foreigners, although, in 
practice, it is not insisted on, except in crimes 
against the state, or of a very heinous na- 
ture. As to lesser crimes, he says, they are con- 
nived at, unless otherwise agreed on, by trea- 
ty. In this doctrine, he is followed by Bm'lam - 
aqui, Heineccius, and Wynne. Vattel asserts 
the right and obligation, in case of great 
crime; butspeaksonly asto the subjects of the 
country, on which the demand is made. And 
his reasoning applies to them only; becaust* 
it is put upon the principle of the duty of the 
sovereign to prevent his subjects from doing 
mischief to other states, and the consequent 
duty to punish or surrender. Puffendorf, on 
the contrary, holds the doctrine, that the ob- 
ligation to driver up a criminal, is rather 
in virtue of some treaty, than in consequence 
of a common and indispensable obligation. 
Martens, after stating that a sovereign may 
punish foreigners who fly to his dominions, 
after having committed a crime in the domin- 
ions of another, as well as those who com- 
mit it in his, adds: "But in neither, is he 
perfectly obliged to send them for punish- 
ment to their own country," not even sup- 
posing them to have been condemned before 
their escape." He says, also, that according 
to modern custom, a criminal is frequently 
sent back to the place where the crime is 
committed, on the request of a power who 
offers to do the like sei'vice, and that we 
often see instances of this. Ward seems 
strongly to countenance the idea. of Puffen- 
dorf. 

I have thus given an abbreviated state- 
ment of these writers on public law; more 
detailed views of whose reasoning may be 
seen by reference to the works themselves, 
or to quotations from them, in the two cases 
before cited from New York and Pennsylva- 
nia. Thus much was necessary as a basis 
for my future reasoning. Upon the mere 
authority of foreign publicists, -then, it would 
appear to be doubtful whether there was, in- 
dependently of ti-eaty, any obligation, on the 
part of our government, to surrender to an- 
other, a fugitive from justice. To decide the 
question, let us descend from these principles 
of abstract writers, and see what has been 
the practice of Europe in ancient and mod- 
ern times. Lord Coke, in his 3 Inst 180 
(I quote now from 10 Serg. & R.), after ex- 
pressing a decided opinion against deliver- 
ing up fugitives, gives us three instances of 
a refusal to deliver up; the first, a qualified 
one; the two others, absoluta Henry VII. 
of England, demanded of Ferdinand of 
Spain, the earl of Suffolk, attainted of high 
treason by parliament. Ferdinand refused 
to deliver him, until Henry promised not 
to put him to death. Henry VIII. of Eng- 
land, demanded of the king of France, Car- 
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,dinal Pool, being his subject, and attainted 
Qf treason; tlie demand was not complied 
with. Queen Elizabeth, demanded of Henry 
IV. of France, Slorgau and others of her 
subjects, who had committed treason against 
her. He replied, that all kingdoms were free 
to fugitives, and it was the duty of kings to 
defend, every one, the liberties of his own 
kingdom; and, that Elizabeth had, not long 
before, received Montgomery, the prince of 
Conde, and other Frenchmen. Chief Justice 
Tilghman adds the case of Perkin Warbeck, 
who had fled to Scotland, and who was re- 
fused to be delivered, although demanded 
by Henry VII. Chancellor Kent, in the Case 
of Washburn, cites some cases in England, as 
settling the principle, and acting on the prac- 
tice of surrendering fugitives. As to Lun- 
dy's Case, 2 Vent 314, that of Rex v. Kimber- 
ley, 2 Strange, S4.8, there cited, and East In- 
dia Co. V. Campbell, 1 Ves. Sr. 247, Chief Jus- 
tice Tilghman, in my opinion, gives a satis- 
factory answer: It is— that the territories 
where the crime was committed, and to 
which the criminal fled, were parts of the 
same empire, and under one common sover- 
eign. The king of England could have no 
privilege against the king of Ireland, being 
one and the same person. He states, indeed, 
the case of Rex v. Hutchinson,. 3 Keb. 785, 
who was committed on a charge of a crime 
committed in Portugal, and refused to be 
bailed, and who it was said by counsel, (in 
another case,) was sent to Portugal; and 
he refex"S to another, mentioned by Heath, J.; 
the crew of a Dutch ship mastered the ves- 
sel, and brought her into Deal: and it was a 
question whether they should be seized and 
sent to Holland. And it was held, that they 
might, and the same (he said) had been the 
law of all civilized nations. There is no sub- 
sequent case cited, and none is Icno-wn to ex- 
ist, where the British government has sur- 
rendered a fugitive. On the contrary, Mr. 
Jefferson, in his letter to President Washing- 
ton, of November 7th, 1791, after speaking on 
the subject of conventions for the delivery of 
fugitives, says: "England has no such con- 
vention with any nation, and their laws have 
given no power to their executive, to surren- 
der fugitives of any description; they are, ac- 
cordingly, constantly refused; and hence, 
England has been the asylum of the Paolis, 
the La Mottes, the Calonnes, in short, of the 
most atrocious offenders, as well as of the 
most innocent victims, who have been able 
to get there." In corroboration of this, I 
will state, that but the other day, that is, 
on the 7th of November last, it was stated in 
the Intelligencer, that application had been 
made to the secretary of the home depart- 
ment, (England), for a warrant to arrest 
Bowen; but it was refused, on the ground 
that no treaty stipulation requii-ed such a 
course, and without it, it was wholly inad- 
missible. The case is not stated with par- 
ticularity. Enough, however, appears, to 
show that it was not one of the atrocious 



class, mentioned by Grotius; that, however. 
is not stated as the reason, but the want of 
a treaty stipulation. I am not prepared to 
say, how far the secretary acted upon the 
principle stated in some of the books, that 
governments were in the practice of conniv- 
ing at the lesser offences, or that the demand 
was not made by our government. 

There is, indeed, a case in Canada, in 1S29, 
where a criminal from Vermont was deliv- 
ered to the authorities of that state, upon a 
charge of larceny committed there, upon a 
warrant issued by the governor of the prov- 
ince; he was arrested, and on habeas corpu.'^. 
before the chief justice, it was held lawful: 
in his opinion, he grounds himself generally 
upon the authorities and cases before stated, 
and his decision, therefore, must stand or 
fall with them. It is worthy of remark, how- 
ever, that this was a case of simple larceny, 
and not one of great atrocity, as described 
by Grotius, and moreover, that the arrest 
was grounded upon a charge, on oath, of the 
felony, and not upon a demand by our gov- 
ernment; so that it would seem, that tlie 
opinion of the government at home, differed 
from that in the province of Canada, The 
opinion of European nations on this subject, 
is manifested by the numerous treaties made 
by them, containing provision for the mutual 
surrender of criminals. In 1 Kent, Comm. 
p. 37, we are told, that ti-eaties of this kind 
were made between England and Scotland in 
1174, and England and France in 1308, and 
France and Savoy in 1378. As these were 
in the comparatively barbarous ages of Eu- 
rope, let us come down to a period, when 
civilization had reached a high point. In the 
letter of Mr. Jefferson, before referred to, 
dated in 1791, he says: "The delivery of 
fugitives from one country to another, as 
practiced by several nations, is in conse- 
quence of conventions settled between them, 
defining precisely the cases wherein such de- 
liveries shall take place. I know (says he) 
that such conventions exist, between France 
and Spain, Prance and Sardinia, France and 
Germany, France and the United Nether- 
lands; between the several sovereigns, con- 
stituting the Germanic body, and I believe 
very generally, between co-termlnous states^ 
on the continent of Europe." Why, let me 
ask, were all these treaties in ancient and 
modern times? I answer, either because the 
opinion of Puffendorf was considered right, 
that without a treaty stipulation, there was 
no obligation to surrender, or at least, the 
question was so unsettled, the respective 
rights and obligations of nations so indeter-- 
minate, and the refusal on the part of na- 
tions to surrender so frequent, that without 
treaty, there was no obligation at all, or none 
of any sort of practical value; for, what is 
this imperfect obligation of which the writ- 
ers speak? It is the right of one to ask, 
which involves the right of the other to re- 
fuse, and as applied to this particular sub- 
ject, that refusal had become so common, as 
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jto 1)6 almost tlie habitual -practi<;e, , until 
treaties "were formed concerning it And is 
not the doctrine of the necessity of treaty 
stipulation supported, too, by the weightiest 
reasons? In the first place, in this way 
alone, can reciprocity be ensured; in this 
way alone, can it certainly be ascertained to 
what crimes the doctrine of surrender is to 
be applied. Some would apply it to all 
a-imes, some to those against the state, or 
of deep atrocity. Which are of that charac- 
ter? The New York assembly consider sim- 
ple larceny, or any crime, punishable in their 
state prison, as proper to surrender for, and 
have enacted accordingly. The treaty of 
1794, between the United States and Great 
Britain, confines it to murder and forgery. 
IMoreover, as to the expense attending the 
case, in the treaty just cited, it is provided, 
that the power making the demand shall pay 
it. Finally, provision can be made as to the 
length of time for which a party is to be de- 
tained, as is provided in the act of congress 
in relation to fugitives from justice, from the 
-several states. 
. Let us now examine the views of our own 
government, on this point Mr. Jeffei-son, 
4n the letter already referred to, in which he 
is writing to the president on the subject of 
.a request from the government of South 
Carolina, that a demand^ should be made 
upon the governor of Florida, for the de- 
livery of some fugitives, says: "The laws 
of the United States, like those of England, 
receive every fugitive, (that is, as he had 
just before expressed it, the most atrocious 
offenders, as well as the most innocent vic- 
tims,) and no authority has been given to 
our executives to deliver them up." He 
states further, that the French government 
"ha'd been anxious to make a convention with 
,us, authorizing them to demand their sub- 
jects coming here; that in the consular con- 
vention, Dr. Franklin agreed to an article, 
giving to their consuls a right to take and 
send back captains of vessels, mariners, and 
passengers. Congress refused to ratify it, 
until the word "passengers" was stricken 
out. He goes on to say, in fact, however 
desirable it be, that tii© perpetrators of 
crimes, acknowledged to be such by all man- 
kind, should be delivered up to punishment; 
yet, it is extremely difficult to draw the line 
between those, and acts rendered criminal 
by tyrannical laws only; hence, the first 
step always is, a convention defining the 
cases where a surrender shall take place. 
"If, then, the United States, (he continues), 
could not deliver up to Governor Quesnada, 
a fugitive from the laws of his country, we 
cannot claim, as a right, the delivery of 
fugitives from us; and it is worthy of con- 
sideration, whether the demand proposed tp 
be made in Governor Pinckney's letter, 
should it be -complied with by the other 
party, might not commit us disagreeably, per- 
haps dishonourably, in event; for I do not \ 
think, that we can take for granted^ that ; 



.the legislature of the United States will es- 
tablish a convention for the mutual delivery 
of fugitives; and without a reasonable cei-- 
tainty that they will, I think we ought not 
to give Governor Quesnada any grounds to 
expect that, in a similar case, we would re- 
deliver fugitives from his government." 

On the 12th September, 1793, Mr. Jeffier- 
sqn thus writes to Genet, the French minis- 
ter, in answer to a demand that he had 
made for the delivery of fugitives: "The 
laws of this country take no notice of crimes 
committed out of their jurisdiction. • The 
most atrocious offender coming within their 
pale, is received by them as an innocent 
man; and they have authorized no one to 
seize or deliver him. The evil of protecting 
malefactors of every dye, is sensibly felt 
here, as in other countries; but, until a 
reformation of the criminal codes of most 
nations, to deliver fugitives from them, 
would be, to become their accomplices. The 
former, therefore, is viewed as the lesser 
evil." He goes on to say, that unless they 
come within the consular convention, no 
person in this country is authorized to de- 
liver them; but on lie contrary, they are 
under the protection of the laws, &c. In 
the course of the next year, (1794), the Brit- 
ish treaty was made; the twenty-seventh ar- 
ticle of which, already referred to, provided 
for this subject Thus, as well by the au- 
thoritative declarations, as by the acts of 
our government, the principle has been an- 
nounced to the world, that the United States 
acknowledge no obligation to surrender fu- 
gitives, except by virtue of some treaty 
stipulation. Besides the reasons common 
to us. With other nations which recommend 
the justice and utility of this doctrine, we 
have strong ones arising from the spirit of 
our institutions, and the provisions of the 
federal constitution. If, for example, we 
were to take Grotius as our rule, the offence 
which he emphatically considers as most re- 
quiring a surrender, is treason; or, as he ex- 
presses it offences against the state. Now, 
let us see what would be the practical effect 
of this rule? Suppose, that during the late 
war with Great Britain, a British born 
subject, "Who had previously emigrated to 
the United States, had been found fighting 
in our ranks, as a soldier, in Canada, and 
upon his return home, had been demanded 
by the British government: on their princi- 
ple of perpetual allegiance, he was still a 
subject and had committed treason; upon 
the principle of Grotius, we must have sur- 
rendered him, because he had committed, 
according to their laws, a crime against the 
state. 

Let us put another case. Suppose that in 
the struggle now going on in Texas, an 
American citizen (of whom we have many) 
should be found fighting against the author- 
ity of Santa Anna, and upon his return 
home should be demanded. Here, too, ac- 
cording to the rule of Grotius, we must de- 
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liver him, because he had committed a crime 
of state, against the present government de 
facto; and it is a settled principle witli us, 
that we are always to take the present ex- 
isting government de facto, as the one for 
the time heing to be respected as the gov- 
ernment. Can any one for a moment sup- 
pose, that in either of the cases here put, 
our government would surrender? Surely 
not. In the case in Canada, the chief jus- 
tice says, that cases of this sort cannot be 
drawn into precedent, because the authority 
of the state to which the accused has fled, 
may well be extended to protect, rather than 
deliver him up to his accusers, &c.; but is 
it not apparent, that this is a violation of 
Grotius's rule? For here is a crime of state 
committed against the government de facto; 
one which, if successful, is honoured by the 
name of revolution; if otlierwise, is de- 
graded by the epithet of rebellion, and all 
engaged in it are called traitors. An atten- 
tion to some of the provisions of our con- 
stitution, will, I think, fortify this doctrine. 
The second clause of the second section of 
the fourth article jirovides, that a person 
charged in any state with treason, felony, 
or other crime, who shall flee from jiistice, 
and be found in another state, shall, on de- 
mand of the executive authority of the state 
from which he fled, be delivered up to be 
removed to the state having jurisdiction of 
the crime. The subject of fugitives from 
justice was thus in the minds of the con- 
vention, and they provided for a delivery of 
fugitives from the states of the Union. It 
ma3% perhaps, be fairlj'' said, that as the con- 
stitution was made for the states, and the 
people of the states, it had no relation in 
its nature to foreigners: be it so; but the 
principle assumed, requires us to deliver up 
citizens, as well as aliens. In this aspect as 
to citizens, it was properly within the scope 
of a constitutional provision; and, accord- 
ing to my view, provision is made in the 
constitution, which, although it does not 
mention it by name, embraces the whole 
subject, both as to citizens and all others 
within our jurisdiction, and puts it within 
the control of a department of the govern- 
ment. It is the clause creating the treaty- 
making power, and the reasoning stands 
thus: the constitution having given to the 
president and senate the right to make 
treaties, without lifnitation in words, there 
is no other limitation but their discretion, 
except that the treaty shall not contravene 
the constitution, or invade the rights of 
other departments. The various provisions, 
securing to every person charged with 
crime, a trial by jury, the right to be con- 
fronted by his witnesses, the privilege of not 
being obliged to be a witness against him- 
self, also, in my opinion, have an important 
bearing upon this subject. It may be said, 
that it was intended to apply to crimes 
against the United States; but, I think, the 
spirit of them should make the treaty-mak- 



I ing power extremely cautious, even as to 
treaty stipulations, for surrendering our 
people to a government, where these privi- 
leges do not exist; but where there is no 
ti'eaty, they should, in my opinion, be de- 
cisive against a surrender, in the exercise 
of discretion, even if the law of nations 
created an imperfect obligation, without a 
ti'eaty stipulation. I am of opinion, then, 
that the government of the United States 
are not under any obligation to deliver the 
prisoner, in the absence of any treaty stipu- 
lation. 

The second question is, whether the ju- 
dicial officers of the United States have any 
authority to act in relation to it? Perhaps 
the conclusion at which I have arrived on 
the first point, might render a discussion of 
the other unnecessary; but as it was argued, 
and has been considered, and as I may have 
fallen into error on the first point, I will very 
briefly notice it. As a general proposition, 
the judicial power of a government is creat- 
ed for the purpose of executing its own laws. 
If in deciding upon a foreign contract, the 
courts of another country consti'ue it according 
to the law of the place where made, and intend- 
ed to be executed; as, for example, to give 
the interest there allowed, this is not the ex- 
ecution of a foreign law; but of the law of the 
court, which as to this case, adjudges that 
as the intention of the parties. As to crim- 
inal laws, I believe it is settled every where, 
that one country will not execute the penal 
laws of another; not even its revenue laws. 
So far is this carried in this country, that the 
courts of one state will not execute the penal 
laws, either of a sister state, or of the federal 
government. The crime charged against the 
prisoner, is one against the laws of Portugal, 
not against the United States. Over the 
crime itself, then, the judicial officers of the 
United States clearly have no jurisdiction. 
If they have no jurisdiction over the crime, 
whence can they derive the authority to ar- 
rest the party charged with that crime, and 
detain him, with a view to a trial therefor, 
in another and foreign jurisdiction ? I do not 
here enter into the second question discussed 
in Jonathan Robins' Case, whether the duty 
to be performed there, was a judicial one. 
That was the case of a ti-eaty. The constitu- 
tion extends tlie jurisdiction of its judiciary, 
to all cases arising under treaties, &c. That, 
therefore, is a totally distinct question from 
this, where there is no treaty, and where a 
judicial officer is asked to aiTest, or, what is 
the same thing, to detain a person charged 
with the commission of a crime, not against 
the government, whose judicial power it is 
his duty to execute, nor for a trial, in any of 
the courts of that government, but for one 
to be had before the tribunals of a foreign 
counti'y, against whose laws the alleged 
crime has been committed. 

Let us look, for a moment, at the legislation 
of congress, upon the subject of arrest in 
criminal cases. We are authorized to arrest 
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for any crime or offence against the United 
States, for wliat puipose? Tlie act of con- 
gress informs ns, that it is for trial tjefore 
such court of the United States, as by that 
act has cognizance of the offence. Now, the 
crime with which this prisoner is charged, is 
not against the United States, and the arrest 
or detainer is avowedly asked, not for the 
pui-pose of a trial hefore any court of the 
United States. The case of piracy is em- 
braced by the provision of this law; for that 
is a crime against all nations, and amongst 
others, against the United States; but, more- 
over, the constitution authorizes congress to 
define and punish piracy. Congress has de- 
fined and provided for its punishment We 
are, then, executing a law, made in pursu- 
ance of the constitution, when we take ju- 
risdiction of that offence. So strict has been 
the doctrine, as to the judicial officers of one 
government executing the criminal laws of 
another, that, although the act of congress 
authorizes state magistrates to arrest, for 
crimes against the United States, yet the gen- 
eral court of Virginia sustained the legality 
of their warrants, only upon the ground, that 
it was competent to have authorized private 
persons to act, and tliat magistrates are des- 
ignated as a class of persons by their name 
of office. 

In conclusion I will say, that the counsel 
who made this application, has presented it 
in the sti-ongest light, which the principles 
of public law or the authorities enabled him 
to do; yet, after the best reflection which I 
have been able to bestow upon the subject, 
in the short time which I have had to con- 
sider it, I am of opinion, that, without a 
treaty stipulation, this government is not 
under any obligation to surrender a fugitive 
from justice, to another government, for 
trial; and tliat, as a judicial officer of the 
United States, I have no authority whatso- 
ever, either to arrest or detain, with a view 
to such surrender. It follows, as a conse- 
quence, that tbe prisoner is entitled to his 
discharge; and he is discharged accordingly. 
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In re DOTY. 

[16 N. B. B. 202; ^ 1 N. W. Rep. (O. S.) 165; 
10 Chi. Leg. News, 1; 23 Pittsb. Leg. J. 24.] 

District Court, D. Minnesota. Aug. 22, 1877. 

BaXKKPPTCT— PllOVABLE DEBTS. 

No debt can be proved on which an action 
could not be maintained against the bankrupt 
in the state where the petition is filed, in ease 
bankruptcy proceedings were not instituted. 

I, Henry C. Butler, one of the registers of 
said court in banla-uptcy, do hereby certify 
that, in the com'se of the proceedings in 
said cause before me, the following question 
arose pertinent to said proceedings, and was 

1 [Reprinted from 16 N. B. R. 202, by per- 
mission.] 



(Case No. 4,017) DOTY 

stated and agreed to by the counsel for the 
opposing parties', to wit: Messrs. Start & 
Gove, who appeai-ed for the assignee of the 
bankrupt [A J. Doty], and opposed the allow- 
ance of the claim hereinafter described, and 
Messrs. Jones & Gove, who appeared for 
Tennis S. Slingerland, and one of the cred- 
itors of said bankinipt. The said Tennis S. 
Slingerland, on the 15th of March, 1877. 
made and filed his proof of debt for $734.24, 
and such proof of debt and claim against the 
estate of said banlirupt is predicated upon 
two promissory notes made by said bankrupt 
to said Slingerland; one of which was made 
and delivered on the .3d day of July, 1SG8, 
for the sum of $179, with interest at 12 per 
cent, per annum, payable in one year fi-om 
said date; the other was made on the 5th 
day of August, 1869, for the sum of 519-*-71, 
with interest at the rate of 12 per cent, per 
annum, and was payable in one yeai- from 
that date. The note first above desci-ibed 
became due and payable on the 6th day of 
July, 1869, and the other on the 8th of Au- 
gust, 1870. No payments have been made on 
said notes, or either of them. At the time 
when the said notes were given, both the said 
Tennis S. Slingerland and the said bankrupt 
were, evei- since have been, and now are 
residents of the state of Minnesota. The 
said claim, demand, and cause of action of 
the said Tennis S. Slingerland against tlie 
estate of said bankrupt did not accrue within 
six yeai-s next before the filing of the peti- 
tion in bankruptcy by the said banki-upt; 
neithei- did any part of said claim, demand 
and cause of action accrue within six years 
next before the filing of said petition. Upon 
the said proceedings, and upon the foregoing 
facts as stated and agreed to by the counsel 
for the opposing parties, the following ques- 
tion of law ai'ose as agreed to by said coun- 
sel: Can a claim which is barred by the 
statutes of limitation of the state of Minne- 
sota, be proved so as to entitle the holder to 
share in the estate of a bankrupt when both 
the crecSitor and the ba-lirupt reside in said 
state, and have resided therein ever since the 
debt was contracted, and the debt was con- 
ti-acted therein? And the said parties re- 
quested that the same should be certified to 
the judge for his opinion thereon. Dated* at 
Rochester, August 20th, 1877. Heniy C. But- 
ler, Register in Bankruptcy. 



NELSON, District Judge. I answer the 
question certified in the negative, and agree 
to the conclusion reached by the learned 
judge of the Massachusetts district In re 
Kingsley [Case No. 7,819]. The rule that no 
debt may be proved in banki-uptcy on which 
an action could not be maintained against 
the bankrupt in the state where the petition 
is filed, in case bankruptcy proceedings were 
not instituted, commends itself to my judg- 
ment The statute of Minnesota provides 
that an action could "only be commenced" 
to enforce the debt referred to in the question 
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certified within six years. .The constmction 
by the supreme com-t of the state of this 
statute is, that the bar is complete and the 
statute need not be pleaded. The fact that 
it appears upon the face of a complaint tliat 
the cause of action is baired by statute, is 
good ground for demurrer, and for reversal 
of a judgment upon a writ of error. 11 
Minn. 320 [Gil. 224]. 
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DOUBLEDAY et al. v. BRACHEO. 

[2 Fish. Pat. Gas. 5G0.] ^ 

Circuit Court, S. D. New York. Aug., 1865 

Infuingemest op Patents— Bonnet Stketchrrs. 

Where a patentee claimed "pressing the whole 
of a bonnet frame, or similar article, at one 
operation by dies, substantially as specified," 
and also "forming the side, crown, and flaring 
face piece of a bonnet frame, in one piece, or at 
one operation, as specified," and the defendant 
used a foi-mer which was old, but instead of an 
upper die, used a stretcher, drawing the ma- 
terial tightly over the former— HeM: That the 
patent was not infringed. 

[Cited in Waterbury Brass Co. v. Miller, Case 
No. 17,254.J 

This was a bill in equity, filed to restrain 
the defendant from infringing letters patent 
[No. 15,570] for "Improvement in machines 
for pressing bonnets and bonnet frames," 
granted to William Osbom August 19, 1856, 
reissued February 17, 1857; again reissued 
to :Mary J. Osborn, executi-ix, March 27, ISGO 
[Ko, 933], and assigned to complainants. 

The claims of the several patents were as 
follows: 

Original patent, dated August 19, 1S5G: "I 
do not claim any of the sepai-ate parts set 
forth. Neither do I claim pressing or form- 
ing a separate flaring face piece, nor a sep- 
arate crown piece for bonnets or for bonnet 
frames. I claim forming the flaring face 
piece and side crown of a bonnet or a bonnet 
frame, in one piece, and at one operation, 
substantially in the manner set forth, and 
irrespective of the particular form of the 
bonnet or frame. 

Reissued patent, dated February 17, 1857: 
'•I claim pressing the whole of a bonnet or 
bonnet frame, including the flaring face piece, 
side crown and tip, at one operation, by dies, 
substantially as specified, whether said bon- 
net or frame be formed of one or of several 
pieces, and irrespective of the particular 
shape of the bonnet or frame. I also daim 
forming the side ci'own and flaring face piece 
of a bonnet frame, in one piece, or at one 
operation, as specified." 

Reissued patent, dated March 27, 1860: 
"I claim, etc., first, pressing the whole of a 
bonnet frame, or similar article, at one opera- 
tion, by dies, substantially as specified, 



' [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



[7 Fed. Cas. page 958] 

I whether formed of one or of several pieces, and 
irrespective of the particular size or shape. 
I also claim forming the side crown, and flar- 
ing face piece of a bonnet frame, in one piece, 
or at one operation, as specified." 

George Gifford, for complainants. 
W. P. Angel, for defendant 

NELSON, Circuit Justice. The bill, In 
this case, is filed to enjoin the defendant 
from the infringement of a patent to William 
Osborn for a new and useful improvement 
for pressing all kinds of bonnets, and similar 
articles, and pressing and forming buckram 
frames for bonnets. A full description of the 
means of pressing and forming the bonnet 
and like articles is given in the specification. 
The means consist of two dies, an upper and 
lower of the form or shape required. The 
lower is of marble or other material that will 
not rust The upper is of cast-iron. An 
arrangement is made for heating, by which 
the upper die is heated so as to press the 
articles. The bonnet or bonnet frame is put 
upon the lower die, and the upper one is low- 
ered on to it by a crank, and is pressed by one 
impression, or, in other words, is pressed all 
over at the same time. The patentee then 
claims: First "Pressing the whole of a bon- 
net frame, or similar article, at one operation 
by dies, substantially as specified, whether 
framed of one or of several pieces, and irre- 
spective of the particular size or shape. I 
also claim forming the side crown, and flar- 
ing face piece of a bonnet frame, in one piece, 
or at one operation as specified." 

Whether we regard the patent as a combi- 
nation of the former and upper die in the 
manner described, or as a process producing 
the useful result, is not at all material in 
this case, as the means used by the defendant 
are substantially different, in either respect 
The only insfa-ument similar to the plaintiffs* 
an-angement used is the former, which is not 
claimed, and could not be as it is old. No 
upper die is used, but, in place of it simply a 
stretcher, which draws tightly the material 
over the former to produce the requisite 
shape, excluding the idea of pressure so im- 
portant in the arrangement of the plaintiffs' 
improvement Several advantages are ob- 
tained in this mode of forming bonnets and 
similar articles— an important one, in avoid- 
ing the pressure upon the outer surface, 
which pressure has a tendency to deface, and 
destroy its beauty, as in the case of velvets 
and similar fabrics. 

The patentee disclaims the separate parts 
of his arrangement and the pressing of the 
crown piece of bonnets, separately by means 
of dies, but he insists that he was the first 
to discover the application of dies to the 
pressing of the whole surface of tine bonnet 
frame, at one operation, whereby the whole 
article is pressed to its proper shape. And, 
that by the dies acting upon the whole stir- 
face, it became possible to press the entire 
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bonnet at one operation. The whole scope of 
the language of the specification, as "well as 
the claim, shows that the means used, and 
relied on l»y the patentee, for forming the 
shape of the bonnet, is pressure upon the 
whole sm-face by means of the face of the 
two dies. 

Without pursuing the case further, we are 
satisfied that the plaintiffs have failed to 
make out any infringement, and that for this 
reason a decree must be entered for the de- 
tendant 

[NOTE. For other cases involving this pat- 
ent, see Doubleday v. Sherman, Cases Nos. 
4,019-4,021.] 



Case No. 4,019. 

DOUBLEDAY v. SHERMAN et al. 

[6 Blatchf. 513.] ^ 

•Circuit Court, S. D. New York. July 13, 1869. 

■'JaoGMENT — Opening Deouee in Pateitt Cask — 

IiACHES. 

Where a defendant, in a suit in equity for 
the infringement of a patent, is advised of a 
•decree against him therein, for a perpetual in- 
junction, made on final hearing, and pays in 
full an execution issued for the taxed costs 
awarded to the plaintifE by the decree, and neg- 
lects, for eleven months after making such pay- 
ment, to move to open the decree to let in a de- 
fence, it is too late for him to do so. 

This was a motion to dissolve the perpetual 
Injunction issued in this case, and open the 
'decree made therein on final hearing, to let 
in the defendants to defend. Tiie suit was a 
■suit in equity [by William E. Doubleday 
-against Frederick Slierman and Herman M. 
Boas] for the infringement of letters patent. 

Daniel S. Kiddle, for plaintife. 
Charles B. Stoughton, for defendants. 

BliATGHFORD, District Judge. 1. The de- 
fendants were advised of the decree as early 
•as May, 1S68, and yet took no steps to move 
to open it nntil April, 1869. They have, tliere- 
fore, been guilty of such laches as not to be 
vcntitled to the favor they ask, as no excuse 
is shown for tlie delay. 

2. By paying in full, in May„ 1868, the exe- 
'cution issued for the taxed costs awarded to 
■the plaintiff by the decree, without, before 
jnaking such payment, taking measm'es to 
'Open the decree, the defendants have so af- 
' '-firmed the regularity and validity of the de- 
'cree, as to make it impossible .now for them 
to move to set the decree aside, or to open it 
to let in a defence. 

[NOTE. Defendant Boas was subsequently 
'prosecuted for a contempt in violating the in- 
junction. See Case No. 4,020. For other cases 
involving this patent, see note to Doubleday v. 
Braeheo, Case No. 4,018.] 

' ^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



Case Ko. 4,020. 

DOUBLEDAY et al. v. SHERMAN et al. ^two 

cases). 

[8 Blatchf. 45; 4 Fish. Pat. Cas. 253.] ^ 

Circuit Court, S. D. New York. Oct. 18, 1870. 

Injunctions— Penalty foii Violation — Fees jn 
Contempt Proceedings. 

1. Solicitors' and counsel's fees and disburse- 
ments, incurred by the plaintifE, through thi; 
resistance of the defendant to an application 
for an attachment against the defendant for a 
contempt of court in violating an injunction, 
and in the course of proceedings before a mas- 
ter on a reference to take testimony as to such 
violation, allowed, as part of the fine imposed 
on the defendant as a punishment for such con- 
tempt, the violation of the injunction being es- 
tablished, and shown to be wilful, although the 
master reported that the extent of the violation 
was not shown by the proofs before him. 

[Cited in Searis v. Worden, 13 Fed. 717.] 

2. The punishment limited to a fine of the 
amount of such fees and disbursements and the 
taxed costSj and commitment until payment. 

[Cited in Fischer v. Hayes, 6 Fed. 75; Hen- 
dryx V. Fitzpatrick, 19 Fed. .S12: Kirk v. 
Milwaukee Dust Collector Manuf g Co., 26 
Fed. 508.] 

3. A defendant who desires to mitigate the 
pecuniary fine to be imposed for a contempt of 
court, should present his inability to respond in 
a manner free from all question. 

[This was an attachment for a contempt 
in violating the injunctions heretofore grant- 
ed in two cases. See Doubleday v. Sherman 
[Cases Nos. 4,021 and 4,022]. The question 
related to the extent of punishment to be 
awarded.]" 

Daniel S. Riddle, for plaintiffs. 

Edwin W. Stoughton, for defendant Boas. 



BLATCHFORD, Disti-ict Jndge. The ques- 
tion in these cases is as to the extent of pun- 
ishment to be awarded against the defendant 
Boas, for his contempt of comt in violating 
the injunctions issued by the court It is not 
contended that he ought not to pay the taxed 
costs, which are ?970.41; but, opposition is 
made to the item of $2,723.70, for solicitors' 
and counsel's fees and disbursements, as as- 
certained and adjusted by the clerk under 
the order of the court. The inciu'ring of 
such fees and disbursements was made nec- 
essary by the resistance which the defendant 
Boas made to the application for the at- 
tachment, and in the course of the proceed- 
ings before the master on the reference to 
take testimony as to the violation of the in- 
junctions. The fact of the violation is es- 
tablished, and that it was wilful, although 
the master reports that the extent of the 

* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 8 Blatchf. 45, 
and the statement is from 4 Fish. Pat. Cas. 
253.] , 

= [From 4 Fish. Pat: Cas. 253.] 
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violation was not shown by the proofs of- 
fered before him. The fact that the extent 
of the violation is not shown, that fs, the 
extent to which the plaintiffs were injured 
by the violation, is not a good reason for 
withholding the allowance of counsel fees 
and disbursements, which were made nec- 
essaiy to estabhsh the violation itself, al- 
though it is a good reason for not imposing 
on the defendant a fm'ther pecuniaiy fine 
by way of indemnity to the plaintiffs. The 
only doubt I have had is as to whether a 
fine or imprisonment ought not to be im- 
posed, bej'ond the costs, counsel fees and 
disbursements, because of the wilful char- 
acter of the violation of the injunctions, and 
to vindicate the process of the court, aside 
from such indemnity as is afforded to the 
plaintiffs. But, upon the whole, as the ex- 
tent of the violation is not shown, so that 
the court could have some guide furnished 
thereby as to the proper amount of punish- 
ment to be meted out for the wilful charac- 
ter of the violation, I think that -the proper 
decree will be, that the defendant Boas pay, 
as a fine for the contempt, the ?3,T03.11, and 
that that sum be awarded to the plaintiffs, 
towards indemnifying them, the defendant 
to stand committed imtil the sum is paid 
by him. ■ 

On the hearing of the case, an affidavit was 
presented, sworn to by the defendant Boas, 
on the 20tli of September, 1870, in which he 
sec forth that the only property which he then 
owned was §350 worth of fm-niture, and 
$20.93 in money, and a watch worth $100, 
t£nd tliat he was not then able to pay as 
much as ?3,700 if ordered to do so, and did 
not then believe he could raise as much as 
that amount. This affidavit was fm'nished 
with a view to affect the decision of tlie 
court as to the imposition on the defendant 
Boas of a pecuniaiy fine. But, it appears, 
that the defendant Boas, on the 15th of Sep- 
tember, 1S70, five days before the malcing 
of the afiidavit referred to, executed two 
bonds, one in each of these suits, to the mar- 
shal of this district, to secm-e his release 
from custody on his arrest on the attach- 
ments issued herein, and swore to an affida- 
vit on each of such bonds, setting forth that 
he was then worth the sum of $5,000 over 
and above all his debts and liabilities and 
property exempt by law from execution. If 
the affidavits of the 15th and the affidavit 
of the 20th were all of them true, it follows, 
that the affiant must have disposed, during 
the five days, of the property which he had 
on the 15th. Whether that was the fact, or 
whether the affidavits of the 15th were un- 
ti*ne and that of the 20th true, or whethei* 
the affidavits of the 15th were true and that 
of the 20th unti-ue, is not properly a subject 
of inquh-y demanding a solution. The de- 
fendant, if desirous of mitigating the pecun- 
iai-y fine to be imposed, should have pre- 
sented his inability to respond in a manner 
leaving it free from all question. 



Case ISTo. 4,021. 

DOUBLEDAY et al. v. SHERJIAN et aL 

[3 Fish. Pat. Cas. 309.] ^ 
Circuit Court, S. D. New York. Jan., 1S68. 

PaTEXTS — InTCUPKETATION — UoXSKT STULTCHlillS. 

Tiie inyeiition covered by letters patent is- 
sued to William Osborn, August 19, 1850, and 
reissued May 29, 1866, consists in shaping, by 
means of heated dies, the whole of a bonnet 
frame or other similar article, to be worn upon 
the head, at one operation instead of requiring 
several successive operations, as had been pre- 
viously practiced. Prior to the invention of 
Osborn the forming of the flaring face-piece 
and side-crown of a bonnet, jointly, at one oper- 
ation, had never been effected. 

This was a bill in equity filed [by William 
E. Doubleday and John Stewai-t] to resti'iiiu 
the defendants [Frederick Sherman and Hen- 
ry Boas] from infringing letters patent for an 
"improvement in machines for pressing bon- 
nets, bonnet frames," etc., granted to William 
Osborn, August 19, 1856, reissued to him 
February 17, 185T, and again March 27, 1860» 
assigned to complainants and reissued to 
them May 29, 1866. ■ 

This patent was before the com't in the 
case of Doubleday v. Bracheo [Case No. 4,- 
018]. The claims of the original patent and 
the reissues of 1857 and 1860 will be found 
in the report of that case. The claims of 
the reissue of May, 1866, are as follows: 

"I. Manufacturing, stretching, or shaping, 
hj means of heated dies, the whole of the 
bonnet frame (or similar article, to be worn 
upon the head), . at one operation, substan- 
tially as specified. 

"II. Manufactm*ing by stretching, forming,, 
or shaping, by heated dies, the flaring face- 
piece and side-a'own of a bonnet, or similar 
article, to be worn upon the head, jointly, at 
one operation, substantially as specified." 

D. S. Riddle, for complainants. 
J. W. K. Bromly, for defendants. 

BLATOHFORD, District Judge. This is 
a final hearing on a bill in equity, foimded 
on letters patent reissued to the plaintiffs. 
May 29, 1866, for an "improvement in ma- 
chines for pressing bonnets, bonnet franifs." 
etc. The original letters patent were issued ta 
William Osborn, August 19, 1850. They wor«* 
reissued to Osborn, February 17, 1857, and 
again reissued to Osborn, March 27, ISiJO. 
The invention consists in shaping, bj' means 
of heated dies, the whole of a bonnet frame, 
or other similar article, to be worn upon the 
head, at one operation, instead of requiring 
several successive operations, as had been 
pre^''iousIy practised. In the apparatus of 
Osborn, there is a given die of marble, or 
other material, and an iipper die of cast 
iron, or other material, the latter so arranged 
with a rim or flange around the lower edge 
as to hold heaters all around it to make it 
hot enough to press the aa-ticles. The bonnet 



* [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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frame is put on to tlie loAver die and the upper 
die is Tjrouslit against tlie frame by meclian- 
isra, and tlie frame is thus pressed ail over 
at the same time by one impression. Prior 
to the invention of O shorn, the forming of 
the fiai'ing face-piece and side-ci'own of a 
bonnet, jointly, at one operation, had never 
been effected. The patent disclaims forming 
or shaping the tip and side-crown, or crown, 
separately, and forming the brim or flaring 
face-piece separately. The claims ai'e: 

"I. Jklanufacturing, stretching, or shaping, 
by means of heated dies, the whole of the 
bonnet frame, or similar article to be worn 
upon the head, at one operation, substantially 
as specified. 

"11. Manufacturing by stretching, forming, 
or shaping by heated dies, the flaring face- 
piece and side-crown of a bonnet or similar 
article, to be worn upon the head, jointly, 
at one operation, substantially as specified." 

The proof is clear that the defendants have 
infringed the patent by using, for the making 
of bonnet frames at one operation out of a 
single piece of material, the same means 
that are covered by the claims of the patent. 
There has been nO; attempt on the part of 
the defendants to prove any of the defenses 
of want of novelty set up in the answer. 

A decree must be entered for a perpetual 
injunction against the defendants' from fm*- 
ther infringing the patent, and for a refer- 
ence to a master to ascertain and report tlie 
profits which have accrued to them from 
then* infringement 

[NOTE. A motion to dissolve the injunction 
and open the decree in this case was afterwards 
denied (Case No. 4,019); and subsequently de- 
fendant Boas was prosecuted for contempt in 
violating tlie injunction (Case No. 4,020). For 
other cases involving the patent, see note to 
Doubleday v. Bracheo, Case No. 4,018.] 



with the dies a and b, for drawing upon and 
curling the matei'ial forming the hat brim 
as specified." 

I 

I B. S. Riddle, for complainant 
{ J. W. B. Bi'omley, for defendants. 

1 

BLATGHFORD, District Judge. This is a 

; final beai'ing on pleadings and proofs op a 
bill filed on letters patent granted to Frank 
. S. Sibley and the plaintiff, as assignees of 
Sibley, the inventor, October 9, 1860, for an 
"Improved method of cm-ling hat brims." 
: The patent bas been assigned to the plaintiff. 
, The invention consists in employing a rope, 
strap, or band, to turn up or curl the brims 
of hats, in combination with upper and lower 
■ heated dies, which press a flat sheet o{ ma- 
terial between them to form a hat The low- 
er die has a curved rim near the edge, and as 
the pressing progresses the rope is laid around 
the edge of the lower die and drawn in, which 
, gathers the doth around the edges of the up- 
i pea* die and holds it there while being dried 
, or pressed, and causes the brim of the hat to 
i assume a curled form corresponding to the 
^ shape of the die. The infringement is clearly 
, proved, and nothing is shown in defense. 

There must be a dea'ee for a perpetual 

! injunction restraining the defendants from 

further infringement, and a reference to a 

I master to ascertain and report the profits 

which have accrued to them fi*om the in- 

i fringement 

[NOTE. Defendant Boas was suhsequently 
prosecuted for a contempt in violating tiiis in- 
junctibn. See Case No. 4,020.] 



Case No. 4,022. 

DOUBLEDAY v. SHERIklAN et al. 

[3 Fish. Tat Cas. 371.] ^ 

Circuit Court, S. D. New York. Jan., 18GS. 

Patents— IxTBitPiiETATioN—CfKi.ixG Hat Brims. 

The invention described in letters patent 
granted to Frank S. Sibley, October 9, 18U0, 
consists in employing a rope, strap, or band, to 
turn up or curl the brims of hats, -in combina- 
tion with upper and lower heated dies, which 
press a flat sheet of material between them to 
form a hat. 

This was a bill in equity filed to restrain 
defendants [Frederick Sherman and Henry 
Boas] from infringing lettei*s patent [No. 30,- 
379] "for an improvement in curling hat 
brims," granted to Frank S. Sibley and the 
complainant [William Doubleday], as as- 
signees of Siblej-, October 0, 1860, and sub- 
sequently assigned to plaintiff. 

The claim of the patent was as follows: 
"The rope, strap, or band c, in combination 



^XReported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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Case Wo. 4,023. 

DOUGHERTY v. AMERICAN STEAMSHIP 

CO. 

[1 "Wkly. Notes Cas. 86.] 

District Court, E. D. Pennsylvania. Nov. 13, 

1874. 

Seaman's Wages — Penalty fou Illegal Djs- 
cnARGE — ^UxAUTnoit*iZEi) Absence tkom Vessel. 

[A seaman discharged in a foreign port for 
going ashore in violation of orders held entitled 
to his wages to the date of discharge, with $10 
damages, and half costs.] 

This was a libel for wages and damages. 
Libellant shipped as a fireman on respond- 
ents' steamship "Indiana" at tlie wages of 
.?50 per month, and signed articles on ilarch 
21st, 1874, for a voyage from Philadelphia 
to Liverpool and return. The vessel was ad- 
vertised to sail from Liverpool- on April 15th, 
at 11 a. m. Orders were given on the morn- 
ing of April 14th, that none of the crew 
should go ashore. Libellant left the vessel 
at about 4 o'clock in the afternoon of the 
14tli, and did not return until 9:30 in the 
evening, when he found that the vessel had 
gone out into the stream. The next morning 
he went out to the vessel in the tender that 
carried the steerage passengers, but was 
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preTented by tlie officers from coming on 
/board. Libellant was left for a week in 
Liverpool, durinj? which time he failed to get 
employment, and, in the end, had to work 
liis passage home. Respondents showed 
that a man had been shipped in libellant's 
place under the direction of the surveyors of 
the board of trade before he came along side 
of the tender; and that before the trial of 
the case they had tendered to libellant's coun- 
sel the amount of wages due libellant for the 
time of his actual service. 

Mr. Driver and Mr. Coulston, for libellant 
E. TVilson, Jr., and H. G. Ward, for re- 
spondents. 

THE COURT (OADWALADER, District 
Judge) decreed for libellant for his wages 
until the 15th of April, 1874, amounting to 
$41.66, and the additional sum of ^10 for his 
damages, and half costs. 



Case Wo. 4,024. 

DOUGHERTY et ux. v. BENTLET. 

[1 Cranch, 0. C. 219.] * 

Circuit Court, District of Columbia. Dec 

Term, lfc04. 

Pleading— Am KXDMENT. 

. * A declaration in slander may be amended by 
adding a new charge, on payment of costs and 
continuance. 

Motion by the plaintiff to amend the decla- 
ration in slander, by changing the words 
from a charge of being a whore, to that of 
theft. Granted, on payment of all ante- 
cedent costs, and also continued at costs of 
plaintiff, he having permitted his witness to 
depart, upon the expectation that the trial 
of Peac'ock would have taken up the whole 
day. 



DOUGHERTY (CORCORAN v.). See Case 
No. 3,227. 



Case ISTo. 4,0S5. 

DOUGHERTY v. EDMISTON. 

[Brunuer, Col. Cas. 194;- Cooke, 1S4.] 

Circuit Court, D. Tennessee. 1812. 

GitAKT TO Deceased Peiison— Rights opHeihs 

USDEU. 

By the common law nothing passes to the 
heirs under a grant to a deceased person; but 
under the statute an entry and grant in the 
name of a deceased person, founded on a re- 
moved warrant, will pass the land to the heirs, 
if the entry be in the lifetime of the grantee. 

The plaintiffs' ancestor, George Dougherty, 
made an entry in 1784, upon which a war- 
rant issued. A law was passed by the state 
of North Carolina providing that if any per- 
son should lose the land which they should 
enter, the person so losing it might remove 
his warrant to any other vacant and unap- 
propriated land. The land first entered by 

^ fReported by Hon. William Cranch, Chief 
Judjre.l 

- [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



Dougherty in 1784, from some cause or other, 
could not be held; in consequence of which, 
upon the aforesaid warrant, another entiy 
was made, after the land office opened, in 
1807, upon which, in the same year, a grant 
issued. This last entry, and the grant there- 
on, was made in the name of George Dough- 
erty, who was proved to have died many 
years before. The legislature of North Caro- 
lina made a provision that if any person 
made an entry and then died, his heirs 
should inherit the land, although the grant 
might issue in the name of decedent. The 
question was, whether any interest could 
pass to the heirs of George Dougherty under 
these circumstances? 

Haywood and Whiteside, for plaintiffs. 
Dickinson and Cooke, for defendant 

TODD, Circuit Justice. It cannot be ques- 
tioned but that at common law a grant to a 
deceased person passed no estate to his heirs; 
or in other words, nothing passed by the 
grant But the legislature of North Caro- 
lina, supposing this principle to operate in- 
conveniently, in the year 1779 passed a reme- 
dial law on the subject, and declared that 
where a man made an enti'y, and then died 
before a gi-ant issued, the estate should pass 
to his heirs, although the grant issued in 
his name after his death. The warrant which 
authorized the entry in 1807 was founded 
upon a previous entry made in 1784, during 
the lifetime of George Dougherty. If that 
entry had been du'ectly cairied into a gi-ant 
in the name of Dougherty, although after 
his death, yet the estate would have passed 
to his heirs under the act of 1779, before al- 
luded to. This would have been the fact if 
the first entry had been special; but it was 
not special, and therefore it was re-entered 
in 1807. Shall not this last entry relate back 
to the first? Not in such a manner, I admit, 
as to make the claim, in point of priority, 
good from 1784, but for the pm-pose of bring- 
ing it within the act of 1779. The act of 
1779 should be consti'ued lib era Uj'. It is a 
remedial law, and should be construed so as 
to advance the remedy and suppress the 
mischief. I am of opinion that this case 
comes fairly within the spirit and meaning 
of it. I do not consider the entry made in 
1807 entirely as an original entry, but rather 
as a re-entry. And there is the less difficulty 
in giving this construction, as no inconven- 
ience results from it, and because it works 
no injury to any person. 

McNAIRY, District Judge, accorded with 
the opinion of Judge TODD as to tlie act of 
1779 being remedial. He, however, very 
much doubted whether the grant could pass 
any estate to the heirs of Dougherty. He 
said he would acquiesce in the opinion, 
though he was far from being satisfied. 



DOUGHERTY (HARPER v.). See Case No. 
0,087.) 
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Case nSTo. 4,0S6. 

DOUGHTY V. DAY et al. 

[5 Fjsli..Pat. Cas. 224; ^ 9 Blatchf. 262.] 

Circuit Court, S. D. New York. Dec. 26, 1871. 

Patents— Validity — Coxstruction— Infkinge- 
mest— Skirt Hoops. 

1. The letters patent for an "improvement in 
skirt hoops," granted to L. A. Osborn and I. J 
Vincent, as assignees of Kobert J. Mann, the in- 
ventor, June 22, 1858, are valid, so far as the 
second claim is concerned, namely, "Securing 
the hoop, d, to the perpendicular straps, by 
means of small clamps, constructed as herein 
described." 

2. Although the specification states that thf. 
nature of the improvement which is the sub- 
ject-matter of the second daim, consists in the- 
peculiar manner of fastening the hoops "to the 
perpendicular straps, by means of a small 
clamp, the said clamp being made with teeth 
or otherwise," yet, taking the drawings and 
the description together, no one would, from 
them, use clamps without teeth to fasten the 
hoops to the perpendicular straps. 

3. Increasing the number of teeth, and add- 
ing another feature to the clamp, while it still 
has teeth which, after passing through the 
strap, are clinched, and embrace the hoop, is. 
nevertheless, an infringement of the said sec^ 
ond claim. 




Final hearing on pleadings and proofs. 

Suit in equity [by Samuel H. Doughty 
against Theodore D. Day and Gilbert Horton] 
brought upon letters patent [No. 20,681] for 
an "improvement in skirt hoops," granted 
June 22, 1858, to L. A. Osborn and I. J. Vin- 
cent, as assignees of the inventor, Kobert J. 
Mann. The facts are sufficiently stated 
in the opinion, and will be readily under- 
stood by reference to the accompanying en- 



* [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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gravings, one of which represents the Mann 
fastening, and the other that of Wallace. It 
will be seen that the teeth in the Mann dasp 
pass through the tape, and are clinched on 
the other side. Those of the Wallace clasp 
do not pass through the tape. The clasp 
used by defendants contained more teeth 
than that of Mann, resembling in this respect 
the Wallace dasp, but the teeth were larger, 
and penetrated the tape, and were dinehed 
on the reverse side, 

Stephen D. Law, for complainant 
John B. Staples, for defendants. 

BLATOHFORD, Dlsti'ict Judge. This suit 
is brought on letters patent granted to L. A. 
Osborn and I. J. Vincent, as assignees of 
Robert J. Mann, the inventor, June 22, 1858, 
for an "improvement in skirt hoops." The 
plaintiff is the owner, of the patent, by as- 
signment, for all of the United States, except 
the state of Rhode Island. 

Only the second daim of the patent Is in- 
volved in this suit, there being three claims 
in all. In regard to the subject matter of 
the second daim, the specification says that 




the nature of the improvement consists in the 
pecxiliax manner of fastening the hoops of 
ladies' skirts "to the perpendicular straps, by 
means of a small damp, the said clamp being 
made with teeth, or otherwise." It also 
says that, having made fast the perpendicu- 
lar straps to the waistband, by means of 
eyelets or sewing, and the hoops being 
stretched over a frame similar in shape to 
the skirt, when the straps and waistband are 
put on the frame, the straps being brought 
down over the hoops, it is only necessary to 
press the teeth of the clamp through the strap. 
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and clinch the same on the inside, to secure 
the hoop firmly in its place; and that, by 
this manner of fastening the hoop, half the 
time is saved that wonld be occupied in sew- 
ing the hoops to the sti-aps. There are nine 
figures or drawings. Figure 2 is a perspec- 
tive view of a section of the hoop, d, and per- 
pendicular supporting strap, b, and also 
showing the manner in which the said hoop 
is made fast to the sti'ap, b. That manner, 
as the specification states, and as is shown 
in figure 3 of the di'awings, is by means of a 
clamp with teeth, which pass through the 
strap, and are clinched on the inside, so as 
to embrace the hoop. The second claim is 
in these words: "Secm-ing the hoop, d, to 
the perpendicular straps, by means of small 
clamps, constructed as herein described." 
Criticism is made by the defendants on tbe 
* fact that tlie specification, in stating the 
natm'e of the improvement, says that the 
clamp, which fastens the hoops to the per- 
pendicular straps, is to be made with teeth, 
or otherwise; and tliat it is impossible to so 
fasten them unless the clamps have teeth. 
But the drawings and description must all 
be taken together; and, so viewing them, it 
is apparent that no person would or could, 
from them, use clamps without teeth to 
fasten the hoops to the perpendicular sti-aps. 
A clamp is shown without teeth, also one 
with teeth on one side of it, and another 
with teeth on both sides of it. The clamp 
with teeth on one side of it is manifestly for 
use on the lower hoop of tlie skirt, where the 
perpendicular sti*aps terminate, and where 
teeth are necessary only on the uj^per side 
of that hoop, there being no strap below that 
hoop for any teeth to peneti'ate. The clamp 
with teeth on both sides of it is for use at 
the junction of the other hoops with the 
straps, where the sti'aps extend both above 
and below the hoop. The clamp without 
teeth is stated to be for the purpose of fasten- 
ing extra hoops to the two upper circular 
hoops on tlie back of the slcirt, so as to form 
a cori-ugated bustle. There is no difficulty 
in construing the second claim in accordance 
with what appears to have been the actual 
invention, that is, securing the hoops to the 
perpendicular sti'aps, by means of small 
clamps, constructed with teeth on both sides 
or on one side, accordingly as the clamps are 
used on the lower hoop or on the other hoops, 
as shown in the description and di'awings, 
the teeth passing through the strap and being 
clinched on the inside, so as to embrace the 
hoop. 

The drawings of the plaintiff's patent show 
clamps which, where the teeth are on each 
side, have two teeth on each side; and, where 
the teeth are on only one side, have thi-ee 
teetli on that side. The defendants, in their 
clamps, have increased the number of teeth 
to four on each side, where there are teeth 
on each side, and to four where there are teeth 
on only one side. The teeth, after passing 
through the stiMp, are clinched, and embrace 



the hoop. The clamps also have projections 
above and below, at each end of their length, 
which are clinched ai'ound the hoop, without 
passing, as teeth, through the strap. There 
can be no doubt that this juTangement is an 
infringement of the second claim of the plain- 
tiff's patent. Increasing the number of teetli 
whicli pass tlirough the strap and are clinch- 
ed, does not avoid infringement; nor does 
the addition of the clinched projections avoid 
it. The use of teeth on the clamp, passing 
through the sti'ap, and clinched around the 
hoop, is the essence of the invention, the 
teeth, when they pass tlirough the sti'ap, be- 
ing at right angles to the plate of the clamp, 
and being, when clinched to their final po- 
sition, in a plane parallel with such plate. 
The words, "consti-ucted as herein described," 
in the claim, mean arranged as described 
Avhen in the final position, securing the hoop 
to the strap. 

In this view, tlie letters patent to David 
Holmes, granted .Time 15, 185S, and the lot- 
tei-s patent to Thomas Wallace, Jr., granted 
Jime 15, 1858, contain nothing in conflict with 
the invention of Mann, even if the invention 
shown in those patents antedated ilann's in^ 
vention. The patent to Holmes shows a 
cliimp which has no teeth penetrating the , 
strap and then clinched around the hoop. 
The patent to Wallace shows a clamp which, 
before it is applied, is, in substance, the same 
in shape and construction as the defendants' 
clamp, except as to the size and number of 
the teeth. But the specification of the patent 
describes the projections, above and below, 
at each end of the length of the clamp, as 
bent over the hoop outside of the tape or 
strap, on each side of its Avidth, and closed 
tightly on the hoop, and securing the clamp 
firmly to tlie hoop, while the teetli, penetrat- 
ing the tape or strap, secure the latter. The 
teeth, although they penetrate the tape, ai'e 
not clinched around the hoop. The specifica- 
tion states that the spac-e in the length of the 
clamp occupied by the teeth is equal to tlie 
width of the tape forming the strap, and that 
the teeth are sharp, and that the part of the- 
plate of the clamp from which the teeth 
project is of a width a little gi-eater than the 
width of the hoop, and that the projections 
at the ends and the teeth are tm'ned up at 
right angles to the face of the damp, so as 
to leave the space of a width to receive the 
hoop. The drawings show three views of 
the teeth, two of which show twelve teeth 
on each side, and the other shows sixteen 
teeth on each side. There is nothing in thi' 
description or drawings to indicate that the 
teeth were to be clinched after penetrating 
the tape. The smallness of the teeth, their 
number, their proportion in size to the size 
of the clinched projections, and the gen- 
eral arrangement of the clamp when in 
final position, show that no clinching of 
the teeth, after penetration, was intended; 
and it is very doubtful whether such and 
so many teeth as are shOAvn could be clinch- 
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ed with any advantage or effect, mueli 
less witli any comnai'ed -with the expense 
and trouble, or whether the clinching of 
penetrating teeth on a clamp, to secure the 
hoop to the tape,, would he suggested to 
any one by seeing the teeth on the clamp o£ 
Wallace. Independently of this, Wallace is 
not shown to antedate Mann. The specifi- 
cation accompanying Wallace's application 
for his patent is sworn to May 13, 1858.. The 
date of Mann's invention is carried bade by 
the evidence to as early at least as Slay 1, 
185S. 

The oral testimony as to prior inventions 
satisfactorily shows nothing which antici- 
pates Mann's invention. What Joseph Thom- 
as did w^as a mere experiment, which came 
to nothing. This is also true of all that David 
Holmes did, except what is contained in his 
patent, before considered. 

As to tbe various clasps or clamps testi- 
fied to by Antoine Schlumpf and Theodore 
Schmidt, as having been made, used, and sold 
by Schmidt, neither the first form nor the sec- 
ond form, if they were prior to Mann's inven- 
tion, were the same thing as that invention. 
The first form had no teeth. The second form 
was like the clamp in Wallace's patent. 
Schlumpf says it was useless, because it cut 
the tapes; and, undoubtedly, Wallace's clamp 
was, for the same reason, useless. As to the 
third form testified to by Schlumpf and 
Schmidt, called the "spangle," with one tooth 
on each side, the evidence does not estiblish 
with that degree of certainty which is neces- 
sary, that it anticipated Mann. Independent- 
ly of the material contradictions between 
Schlumpf and Schmidt, the evidence on the 
part of the defendants is preponderating to 
show that no skirts with spangles were made 
by Schmidt prior to ^Zaun's invention. This 
view is strongly corroborated by the fact that 
the most extensive hoop-skirt dealers knew 
of no skirts with clamps having teeth which 
penetrated the tapes and were clinched around 
the hoops on the other side, until they saw 
the clamp of Mann, and that they took li- 
censes to manufacture under the plaintiff's 
patent in 1859. The case is entirely free 
from doubt, and there must be a decree for 
the plaintiff, as to the second chum of the 
patent for a perpetual injunction and an ac- 
count of profits, with costs. 
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DOUGHTY et al. v. HILDT. 

[1 McLean, 334.] ^ 

Circuit Court, D. Ohio. Dec. Term, 1838. 

Negotiable Isstuumexts — Costs of Pkotest. 

Tlie payees [holders] of a promissory note are 

unfilled to re-i-ecover the c6sts of protest against 

an iudorser; the note or bill being of that char- 

.acter which makes a protest evidence of a de- 

' maud of payment. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 



Mr. Goddard, for plaintiffs. 

OPINION OF THE COURT. This action 
was brought against the indorser of a prom- 
issory note, which is admitted by the default 
of the defendant; and the judgment being 
entered by default, a motion is made to in- 
struct the clerk, to include the cost of the 
protest in the taxation of costs. In the case 
of Union Bank v. Hyde, G Wheat. [19 U. S.] 
572, the supreme com-t say, "The nullity of 
a protest on the legal obligations of the 
parties to an inland bill, is tested by the 
consideration, that independently of statu- 
tory provisions, if any exist any where, or 
conventional understanding, the protest on an 
inland bill is no evidence in a com-t of justice 
of either of the incidents which convert the 
conditional undertaking of an indorser into 
an absolute assumption." And again, a pro- 
test on an inland bill or promissory note is not 
necessary, nor is it evidence of the facts stat- 
ed in it In Nicholls v. Webb, 8 Wheat [21 
U. S.] 326, the court say, "It does not appeal- 
that, by the laws of Tennessee, a demand of 
payment on promissory notes is required to 
be made by a notary public on a protest 
made for nonpayment, or notice given by a 
notary to the indorsers. And by the general 
law it is perfectly clear, that the intervention 
of a notary is unnecessary in these cases. 
The notarial protest is not therefore, evidence 
of itself, in chief, of the fact of demand, as 
it would be in cases of foreign bills of ex- 
change; and in sti-ictness of law if is not 
an official act But, we all know, that in 
point of fact notaries are very commonly 
employed in this business; and in some of 
the states it is a general usage so to protest 
all dishonored notes, which are lodged in or 
have been discoimted by the bank. The 
practice has, doubtless, grown up from a 
sense of its convenience and the just confl- 
'• deuce placed in men who, from their habits 
1 and character are likely to perform these im- 
portant duties with punctuality and accu- 
racy. We may, therefore, safely take it to 
be true in this case, that the protesting of 
notes, if not strictly the duty of the notary, 
was in conformity to general practice and 
Vtiis an employment in which he was usually 
engaged." 

The notary in the above case being de- 
ceased, his book in which he made e^iti'ies 
of demands made on promissory notes, and 
parties given, was received as evidence. The 
usage to protest promissory notes discounted 
by banks or made payable at banks, is as 
universal, as to protest foreign bills of ex- 
change. And it has been adopted for the 
same reason, the convenience of all who are 
engaged in commercial transactions. And it 
is believed to be the practice, in most states, 
to receive the protest on a promissoi-y note, 
the same as on a bill of exchange as evi- 
dence of demand. In some of the states tliis 
is regulated by statute. The note in question 
was given payable in a different state from 
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that in whicli the maker and indorser re- 
side, so that sti'ictly it is not an inland bill, 
but, by being: indorsed and being made pay- 
able in a different state, assumes the char- 
acter of a foreign bill, and the protest is 
every where received as evidence of demand. 
Buckner v. Finley, 2 Pet. [27 U. S.] 586; 
Phil. Ev. (Ed. 1839) 382. The holder of 
the note was bound to use due diligence 
to charge the defendant who was indorser, 
and a protest is a step which constitutes 
a part of that diligence. Proof of notice 
is rendered unnecesyary in this case, as 
by the default, the defendant has admit- 
ted both demand and notice. In the case of 
Morgan v. Reintzel, 7 Cranch [11 U. S.] 273, 
the court decide that the maker of a promis- 
sory note, payable to order, is, under the 
custom of merchants, liable to refund the 
amount of the note and costs of protest, to an- 
indorser who has been obliged to take up 
the note after protest The indorser is re- 
sjDonsible for the costs of protest, and may 
recover the amount from the maker of the 
note. And the holders of the note, in this 
case, ai'e not less entitled to recover the 
costs of protest, because the defendant by 
his default has admitted the right of action, 
than if he had contested the right We 
think, it is proper, therefore, to include the 
costs of protest as a part of the judgment in 
this case. 
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DOUGHTY T. WEST et al. 

[6 Blatchf. 429; 3 Fish. Pat. Gas. 580.] » 

Circuit Court, S. D. Xew York. June 4, 1869. 

Patents — Ixfiiingembnt Suits — Defenses — Re- 

ISM'ES. 

1. James Draper was the original and first 
inventor of the improvement claimed in letters 
patent, reissued to Samuel H. Doughty, August 
1st, 1865, for an "improvement in skeleton 
skirts," the original patent having been granted 
to Doughty and Draper, on the invention of 
Draper, Octob,jr 4th, 1859. and reissued to 
Doughty, and Draper, and James Brown, and 
William King, December 27th, 1859. Draper 
made such invention before he applied for the 
original patent. 

2. In a suit for the infringement of a patent, 
the defence cannot be taken, that the patent 
was issued unintentionally through a blunder 
of a subordinate in the patent ofiiee. 

3. It is an infringement of the said reissued 
patent of 1865, to make and sell skeleton skirts, 
with the threads of filling left out in one or both 
of the two portions of tape which form the 
loop. 

4. Skeleton skirts made in accordance with 
letters patent granted to Charles H. DePorest, 

* [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 6 Blatchf. 429, 
and the statement is from 3 Fish. Pat Cas. 
580.] 



January 6th, 1863, for an 'improvement in 
hooped skirts," are an infringement on the said 
reissued patent of ItQo. 

[o. Cited in Sarven v. Hall, Case No. 12,370, 
to the point that devices not described or speci- 
fied may, if they are the indention of the paten- 
tee, be the subject of a patent, subject to all 
other rules governing the inventor's right; but 
it is not the office of a reissue to embrace them.] 

[6. Cited in Fassett v. Ewart Manuf'g Co., 
58 Fed. 364, to the point that the action of the 
patent office in allowing a separation of claims 
for the purpose of filing divisional applications 
is conclusive, and not reviewable in the courts.] 

[This was a bill in equitj', filed to restrain 
the defendants from infringing letters pat- 
ent for "an improvement in skeleton skirts," 
granted to Samuel H. Doughty and James 
Draper, as assignees of James Draper, Octo- 
ber 4, 1859, assigned to Doughty, Draper, 
James Brown and William King, and reis- 
sued to them December 27, 1859, assigned to 
plaintiff, and reissued to him August 1, 1865. 
A trial under the first reissue of this patent 
will be found to be reported Doughty v. West 
[Case No. 4,029]. 

[The claim of the last reissue was: "The 
new manufacture of skeleton skirts, substan- 
tially as described, consisting of a series of 
tapes woven in the direction of their length 
in alternate sections, as single and double- 
tapes, with the hoops inserted in the loops 
formed by weaving the tapes as double tapes, 
and there secured to prevent the tapes from 
sliding laterally on the hoops." 

[The defendant claimed under letters pat- 
ent for "an improvement in hooped skirts," 
granted to Charles H. DeForest January 6, 
1863, the claim whereof was as follows: 
"The employment of the clasp G, or its 
equivalent iu combination with the hoops 
and pockets A of the hooiJ-supporting tapes, 
for preventing the displacement or derange- 
ment of the hoops in the pockets, substantial- 
ly as hereinbefore described."]^ 

S. D. Law, C. M. Keller, and George Gif- 
f ord, for complainant. 
John B. Staples, for defendants. 

BLATCHFORD, District Judge. The bill 
in this case is founded on reissued letters 
patent, granted to the plaintiff on the 1st of 
August, 1865, for 14 years from the 4th of 
October, 1859, for an "improvement in skele- 
ton skirts." The patent was originally is- 
sued, October 4th, 1859, to the plaintiff and 
James Draper, as assignees of said Draper, 
as inventor. On the 27th of December, 1859,. 
it was reissued to the plaintiff, and said 
Draper, and James Brown and William 
King, the then owners of it Subsequently, 
and before the granting of the reissue of 
1865, the entire interest in the patent and in 
the reissue of 1859, was assigned to the plain- 
tiff. He brought a suit in equity on the re- 
issue of 1859, in this court against two of the. 
defendants who are defendants in this suJt 
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That suit was brought to a final hearing i 
before Mr. Justice Nelson and Judge Stiip- 
man. It appears, from the opinion of the 
court in that case, Doughty t. West [Case, 
No. 4,029], delivered by Judge Shipman, and 
concurred in by Mr. Justice Nelson, that 
the plaintiff contended that the reissue of ; 
1S59 covered all skeleton skirts, with the per- 
pendicular tapes woven singly between the ; 
hoops, and woven double, or with pockets, ' 
for the reception of the hoops. The court 
held, however, that the claim of the reissue 
of 1S59, as drawn, was limited to a skeleton 
skirt in which tlie hoops were fastened in the 
loops or pockets by some kind of material put ; 
on in a soft state, and adhering by sticking, . 
and which subsequently became hard, such ' 
material being put into the pocket, or upon 
the hoop within the pocket, so as, when hard- 
ened, to keep the hoop rigidly in place. In 
other words, the court regarded the reissue of 
1859 as covering only the mode of fastening ' 
the hoops in the loops in the perpendicular 
tapes by such adhesive material. The court 
then added: "If the invention is broad*, 
enough to include all skeleton skirts with the 
perpendicular tapes woven singly between 
the hoops, and woven double, or with pock- 
ets, for the reception of the hoops, then his 
patent should be reissued to cover that in- 
vention; and there is no possible difficulty 
about doing it If there is something in the 
state of the art which will show that he is 
not the inventor to that extent, then he can 
obtain no such reissue. If he is the inventor 
of a skeleton skirt of that character, with the 
perpendicular tapes woven singly between 
the hoops, and woven double, or with pockets, 
for -the reception of the hoops, which hoops 
are inserted either while in process of being 
woven, or after they are woven, and then 
fastened in any manner, there certainly can 
be no possible difficulty in describing, and it 
is the duty of the patentee to accurately de- 
scribe it" Again, the court says: "If the 
patentee invented and was the first to make 
a skeleton skirt, woven singly between the 
hoops, and double at the place of insertion 
of the hoops, fastened at the pockets— and 
that is the simple description of the inven- 
tion claimed— then he was entitled to it" 
Again: "It not very unfrequently happens, 
that patentees, by mistake, limit the inven- 
tion described, and make it narrower than 
the invention made. If that is the case, and 
it can be seen, on the reissue of the patent 
that the invention extends beyond the con- 
struction the court gives it it can be made 
the subject of trial hereafter. If the pat- 
entee has made the invention thus broadly 
claimed, it will hereafter present a simple 
issue for trial, as the patent can be made to 
cover it without difficulty." This decision 
was rendered in June, 1S65, and the present 
reissue was granted on the 1st of August 

1865. 

The specification of this reissue limits the 
invention to an improvement in skeleton 
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skirts, that is, as it defines them, skirts con- 
sisting of a series of tapes extending from 
the waist down, and a series of horizontal 
and parallel hoops secured to the side of 
the tapes, by stitching, by tying, or by rivet- 
clasps. The object of the invention is stated 
to be to remedy the defect which arose from 
the fact that the fastening by which tlie 
hoops were secured to the side of the tapes 
was liable to break, and permit the hoops 
to fall and drag on the ground, being a 
source of inconvenience and often of serious 
accidents. The remedy is effected, says the 
specification, "by making the skirt of a 
series of tapes woven along their length, 
alternately, as single and as double tapes, 
to form loops or openings, at the required 
distances apart for the reception of the 
hoops, which are no longer dependent upon 
the means of fastening to the side of the 
tapes, and cannot fall, even if not fastened," 
It also says: "A skeleton skirt when thus 
fabricated, needs no fastening of the hoops 
to the tapes to hold them up, and the only 
fastening required is to prevent the tapes 
from sliding laterally on the hoops, so that 
if such fastening should give way, the hoops 
will still be held up by the tapes." The 
specification then states, that the inventor 
has found glue to be a suitable means for 
securing the hoops in the loops of the tapes, 
to prevent the tapes from sliding laterally 
on the hoops, as the weight of the hoops has 
no tendency to rupture the fastening, as in 
skeleton skirts known prior to his inven- 
tion; and that the hoops may be inserted in 
the act of weaving the tapes, or the tapes 
may be woven with the loops, and the hoops 
be inserted afterwards. The specification 
then describes the manner in which the 
tapes can be woven as single tapes for the 
required distance between two hoops, and 
then be woven double for a little more than 
the width of a hoop, and then a hoop be 
inserted between the two series of tapes, 
and then the weaving of the tapes as single 
be resumed, and the hoop be thus inclosed 
in the loops so formed. It further states, 
that the loops may be formed by the weav- 
ing of ttie tapes in the same manner, and 
the hoops may be inserted afterward. The 
claim is as follows: "The new manufac- 
ture of skeleton skirt, substantially such as 
described, consisting of a series of tapes 
woven, in the direction of their length, in 
alternate sections, as single and double 
tapes, with the hoops inserted in the loops 
formed by weaving the tapes as double 
tapes, and there secured, to prevent the 
tapes from sliding laterally on the hoops." 
The bill charges, as an infringement of 
the patent the making and selling of skele- 
ton skirts by the defendants. One of the 
principal defences set up to the bill is, that 
Draper was not the original and first in- 
ventor of what is covered by the last re- 
issue, and much testimony has been intro- 
duced by the defendants for the purpose of 



DOUGHTY (Case No. 4,028) 

establishing the existence, before the time 
of the iuyention of Draper, of skeleton skirts 
similarly constructed. The main questions 
discussed on the hearing were, whether 
Draper was an original, and, if so, the first 
inventor of the improvement claimed in the 
last reissue, and whether he made such in- 
vention before the time when he applied for 
his original patent. On these points the plain- 
tiff has clearly made out his case, to ray en- 
tire satisfaction. Without discussing the evi- 
dence at length, it is sufficient to say, that 
it establishes that Draper made the inven- 
tion of a skirt such as is claimed in the pres- 
ent reissue, as early as June, 1856; that 
neither the Morrow skirt nor the Hartley 
skirt anticipates the invention; that neither 
the Hough skirt, nor the skirt defendants' 
Exhibit ]Sro. 17, was a skeleton skirt, within 
tJie meaning of the patent; that the Clark 
skirt was not prior to the Draper skirt; that 
the France skirt was subsequent to Draper's; 
that the Cornet, the Schmidt, and the 
Schlumpf skirts Avere not prior to Draper's; 
and that no other alleged prior skirt, in re- 
gard to which evidence was adduced, is an 
answer to the patent In fact, the evidence 
shows that all the skeleton skirts that have 
been constructed like the one described and 
claimed in tlie present reissue of the Draper 
patent, are traceable back to the skirts 
which Draper made in connection with 
Brown, and put into the market in pur- 
suance of his invention. Such skirts, when 
Draper and Brown first made them, and put 
them into the market, were constructed pre- 
cisely according to the description contained 
in the specification of the present reissue, 
and like the first skirt made by Draper in 
June, 1856, and such they have continued 
to be ever since. 

The present reissue is not attacked or im- 
peached for fraud. It must, therefore, stand 
as a valid reissue, properly granted. The 
point taken, that it was issued uninten- 
tionally, through a blunder of a subordinate 
in the patent office, is one which cannot be 
availed of in a suit brought on the patent. 
For any such alleged invalidity, the only 
remedy would be a direct proceeding by the 
United States to vacate the patent. ' The 
seal of the United States, and the signatures 
of the proper officers to the grant must be 
respected, in the absence of fraud, so long 
as the United States themselves do not ques- 
tion the grant. This is familiar law in re- 
gard to all grants by a sovereign. 

The only defence set up on the point of 
infringement is, that, in some, at least of 
the skirts made by the defendants, threads 
of filling have been left out in one or both 
of the two portions of tape which form the 
loop. But this is no defence. The tape is 
none the less a double tape, within the 
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meaning of the specification, because the 
loop or pocket is formed wholly of warp 
threads; and the loop is none the less a 
loop formed by weaving the tape first as a 
single tape, and then as a double tape, and 
then as a single tape, because the portions 
which form the loop are composed wholly of 
warp threads. Any such arrangement is, 
at best, an improvement embodying the orig- 
inal invention of Draper, which cannot be 
used without violating his patent. 

The defendants set up. in their answer, 
that all the skirts which they have made 
with double-woven tape, since the present 
reissue to the plaintiff Avas granted, have 
been made under a patent granted to one 
Charles H. DeForest, .Tanuary 6th, 1863. 
for an "improvement in hooped skirts." The 
specification of that patent declares the in- 
vention of DeForest to be an "improved 
method of fastening the hoops to the tap< s 
in hoop skirts." It also says: "My inven- 
tion relates to that kind of hoop skirts in 
which tlie tapes, or vertical strips, are 
woven, or formed, with pockets or loops, 
through which the hoops pass, and wliieli 
sustain or support the hoops, and my inven- 
tion has for its object a simple, diu-a'ble, and 
effective means of retaining or holding the 
hoops in the pockets, in their proper posi- 
tion, or, in other words, to prevent the tapes 
from sliding on the hoops, and, to this end, 
my invention consists in the employment, in 
combination with the hoops and pocket 
tapes, of a metallic retaining clasp, so ar- 
ranged as to prevent the hoop from sliding 
through or in the pocket." The claim of 
the patent is to the employment of the clasp 
in combination with the hoops and pockets. 
There is nothing in this patent, properly 
construed, which can give a right to us;\ 
under it, the hoops and pockets, if they are 
covered by a valid prior patent The plain- 
tiff's patent is a valid prior patent for the 
hoops and pockets, as an element of De- 
Forest's combination. If DeForest's patent 
is a valid patent for such combination, the 
plaintiff cannot use such combination, with- 
out obtaining a right to do so under the De- 
Forest patent Nor can DeForest, or those 
holding under him, use the invention of 
Draper, as an element in DeForest's com- 
bination, witliout obtaining a right to do so 
under the plaintiff's present reissue. 

There must be a decree for the plaintiff 
for a perpetual injunction, and an account, 
with a reference to a master, and for the 
costs of the suit 

[NOTE. This ease was afterwards hoard on 
a motion to retax the costs. See Case No. 4.030 
On tlie relation of the defendants it was souglit 
to have the reissue here sued oipon vacated on 
the gi-ound that it was granted by inadvertence 
and mistake, but the bill was dismissed. See 
United States v. Doughty, Case No. 14,986.] 
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Case No. 4,029. 

DOUGHTY V. WEST et al. 

[2 Fish. Pat. Cas. 553.] ' 

District Court, S. D. iS^ew York. June, 1865. 

Patents— ValiIDitv of Reissue— Pleading Fhaud 
— Equity Jo risdictiox— Actions at Law— In- 
JOxcTioN—PitACTicc— Limitation of Claims. 

1. An allegation that a reissue was obtained 
under false representations should be made m 
-distinct language, without equivocation; and, 
if relied upon at all, it should be tlie subject of 
very distinct proof. 

2. An allegation, in relation to an action at 
law, ought not to be set up as any portion of the 
foundation of a proceeding in equity, unless 
there was a bona fide trial and complete judg- 
ment. 

3. It is not necessary, however, in order to 
empower a court of the United States sitting in 
■equity to pronounce judgment in favor of the 
jjatentee, that there should first be a trial at 
law. 

4. The courts of the United States are author- 
ized to take up a patent, and, npon final hearing, 
to pass upon it, without reference to the fact 
whether it has been before a jury or not. 

5. In order to entitle the complainant to a. 
preliminary injunction, tliere must be either: 1. 
Exclusive possession of some kind, by the pat- 
entee or his assignees; or, 2. There must have 
been a judgment at law, approved by the judge 
who tried the case; or, 3. There should have 
been a final hearing in equity, which is quite 
■equivalent to a judgment at law, with the ap- 
proval of the court. 

6. Special notices in equity cases are irregular. 
The issue must be raised by the allegations in 
the bill and answer: and whenever either the 
"bill or answer is defective, the defect must be 
cured by amendment, and can not be cui'ed by 
special notices. 

7. The reissued patent granted to James 
Draper, December 27, 1859, can not be extend- 
■ed any further than glue or cement, or some 
equivalent substances bearing a resemblance, 
both in their composition and character or man* 
ner of application, put on to make the hoops ad- 
bere to the pockets. 

[8. Cited in Sarven v. Hall, Case No. 12,369, 
to the point that devices not described or speci- 
fied may, if they are the invention of the pat- 
entee, be the subject of a patent, subject to all 
other rules governing the inventor's right; but 
it is not the office of a reissue to embrace them.] 

This was a, bill in equity, filed [by Samuel 
H. Dougbty against Joseph I. West and 
James O. TVest] to restrain the defendants 
from infringing letters patent [No. 25,701] for 
""improvement in skeleton skirts" granted to 
James Draper and Samuel H. Doughtj^ as- 
signees of James Draper, October 4, 1859, 
■and reissued December 27, 1859 [No. 870]. 

The claim of the original patent was as fol- 
lows: "The new manufacture of skeleton 
«kirts described, in which the hoops B are 
secured by glue or equivalent cement, be- 
tween separately woven parts of* the tapes. 
In contradistinction to the stitched or dasped 
■skirt when the parts are woven together as 
single tapes between the hoops, and separate- 
ly as distinct tapes, at the points wbere the 
lioops are received." 



^ [Reported by Samuel S. Fisher, Esq., and 
bere reprinted by permission.] 



~ The claim of the reissue was as follows: "I 
claim the, new manufacture of slceleton skirts 
herein described, in which the hoops B are 
fastened between separately woven parts oC 
the tapes, substantially as herein described, 
when the parts are woven together as single 
tapes betAveen the hoops, and separately as 
distinct tapes at the points where the hoops 
are received." 

The facts upon which the decision was 
based sufficiently appear in the opinion of 
the court 

Charles M. Keller, for complainant. 
J. B. Staples, for defendants. 

SHIPjSIAN, District J^dge. In this case 
I will state very briefly the conclusion to 
which the court has come, after a full exam- 
ination of the case by myself and Judge Nel- 
son; and I may say that, from the first hear- 
ing of the case, so far as the patent was con- 
cerned, there has been, as there always is, 
in the mind of the court, a desire to sustain a 
patent securing an invention upon as broad 
a construction as is consistent with the rules 
which must determine the court in the con- 
struction of an instrument of this kind. 

The case was originally heard under an 
objection to certain testimony that was taken 
after tlie filing of a notice of special matter, 
in the progress of this bill in equity; and it 
was more particularly, perhaps, with refer- 
ence to the determination of that objection 
to the admissibility of the evidence, and the 
irregularity of the proceeding, that the re- 
argument was ordered: although it was also 
ordered upon the whole case, including the 
consti'uction of the patent On the second 
hearing the objection to the introduction of 
the evidence under notice of special matter 
was waived. Of course, counsel have a right 
to waive their own objections; but whether, 
in the determination to be made, the court 
will regard such a waiver or not, it is not 
necessary to determine here; but we desire 
to say, so that there may be no misunder- 
standing, and that this proceeding may not 
be hereafter cited in support of such a 
course, that we regard the proceeding of fil- 
ing notice of special matter as wholly irreg- 
ular; that in all cases the issue raised in 
suits of this character must be raised by the 
allegations in the bill and answer, and when- 
ever either the bill or answer is defective, 
the defect must be cured by amendment, and 
can not be cured by filing special notices. 
This is familiar practice, and one which 
must not be departed from, and reliance 
must not be placed by either the respondent 
or complainant upon the disposition of coun- 
sel to waive such irregularity. Such a com-se 
tends to produce confusion, to complicate the 
case, increases the labor of the court and 
is a proceeding that can not be tolerated. 

Now,, with regard to the patent, as I have 
said before, the court has examined this mat- 
ter very thoroughly, and with no lack of de- 
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sire to sustain the patent upon the eonsti'uc- 
tiou which the complainant asks. But we 
find that to he impossible. We find that 
this patent, applying to it the most liberal 
rule o£ construction that we can. must be 
read and understood by the court to be a pat- 
ent for a skeleton skirt of the character de- 
scribed, fastened in the loops or pockets by 
some kind of material put on in a soft state, 
and that subsequently becomes hard in the 
nature of glue or cement, or that class of 
substances which adhere by sticking; and i 
which are put into the pocket, or on to the j 
hoop within the pocket, and made to fix the ' 
hoop in rigidly, after hardening. And it is 1 
very clear that this patent must have been 
issued by the patent office with this intent, 
because no reliance is placed upon the loops 
in the perpendicular tapes, with the hoops 
fastened, except in this particular manner. 

If the patentee, in this case, has made an 
Invention of the character now claimed by 
him, nothing is more easy than to describe 
it in plain, simple, and unmistakable lan- 
guage; and there was not only no need, but 
it was highly improper, to put into this pat- 
ent that i)art of the specification and claim, 
in connection with the drawings, which, by 
a fair interpretation, restricts the invention 
to a peculiar mode of fastening. We think 
the patent is very explicit on that. Now, if 
the invention is broad enough to include all 
skeleton skirts with the perpendicular tapes 
woven singly between the hoops, and woven 
double or with pockets for the reception of 
the hoops, then his patent should be reissued 
to cover that invention; and there is no pos- 
sible difficulty about doing it. If there is 
something in the state of the art which will 
show that he is not the inventor to that ex- 
tent, then he can obtain no such reissue. 
If he is the inventor of a skeleton skirt of 
that character, with the perpendicular tapes 
woven singly between the hoops, and woven 
double or with pockets for the reception of 
the hoops, which hoops are inserted either 
while in process of being woven, or after 
they are woven, and then fastened in any 
manner— there certainly can be no possible 
difficulty in describing, and it is the duty 
of the patentee to accm'ately describe it. 
It is true, one expert testifies that metal 
clasps are equivalent to glue or cement. We 
can not sm-render our judgment to the opin- 
ion of the expert on that matter. If that 
is equivalent, then all modes of fastening 
must be equivalent; for stitching or riveting 
would be a mode of fastening just as analo- 
gous to glue and cement as metal clasps. 
Of course, it is not for us to speculate as to 
the reasons; but there must bave been some 
reason which prevented the patentee from 
claiming his fastening, or making his claim 
so broad as that it could be construed to 
comprehend metal fastening of that rigid 
chai"acter. 

Now, it is alleged by the respondents that 
the invention of the patentee did not em- 



brace a hoop skirt manufactm*ed in that 
manner, and fastened with clasps or rivets. 
We are not disposed to inquire into that 
matter, as we hold that the instrument is 
not broad enough to cover such an invention. 
We desire to keep our minds entirely free 
from any conclusion at all as to the extent 
of the invention; because, if the patentee 
invented and was the first to make a skele- 
ton skirt, Tyo'^^ii singly between the hoops, 
and double at the place of insertion of the 
hoops, fastened at the pockets— and tliat 
is the simple description of the invention 
claimed— then he was entitled to it; and we 
do not choose to speculate on any reasons 
which counsel for the respondents suggests 
that might cast a shadow on any title which 
the patentee may hereafter derive from the 
patent office. But, upon the construction of 
the patent as it stands (and, I may say, with- 
out reference to the singular language of 
the first patent), we can not extend it any 
further than glue or cement, or some equiva- 
lent substances bearing a resemblance, both 
in their composition and character, or man- 
ner of application, put on to make the hoops 
adhere to the pockets. 

Now, that leaves the patent a patent for 
hoop skirts of that kind, fastened in that 
manner, by glue or cement, or some equiva- 
lent substances, without particularizing now 
what they may be, bearing an analogy to 
those tTvo articles. It gives the patentee a 
right to the monopoly of that kind of manu- 
facture. On the question of infringement of 
that, there is some evidence in the papers, 
although it is not very strong— at least, it is 
not beyond a reasonable doubt; still, on the 
whole, we think there is some evidence to 
sustain the allegation of infringement, and 
we grant an injunction against the defend- 
ants for the infringement of the patent, un- 
der the consti-uction we have put upon it, 
with an order of reference to account. We 
have thus been careful not to either form 
or express any opinion upon the extent of 
the invention, because we .are very well 
aware that it not very unfrequently happens 
that patentees, by mistake, limit the inven- 
tion described, and make it narrower thaji 
the invention made. If that is the case, and" 
it can be seen on the reissue of the patent 
that the invention extends beyond the con- 
struction the court gives it, il jau Ue made 
the subject of trial hereafter. If the pat- 
entee has made the invention thus broadly 
claimed, it will hereafter present a simple 
issue for trial, 'as the patent can be made 
to cover it without difficulty. If not, then 
the patent properly describes his invention^ 
and the judgment of the com't is in entire 
accordance with the patent, as it now stands. 
I need hardly say that this matter has had' 
a cautious and careful examination. We dis- 
like to see any necessity for reissuing pat- 
ents; for they are reissued now to such an 
extent as to pex'plex the com'ts and embar- 
rass the public. I need hardly remark that 
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tlie a-Uegation that the present reissue was 
obtained nnder false representations is not 
waiTanted by anytlilug in the proof, and the 
allegation itself is hardly adequate: it is 
pecuUar. An. allegation 'of this natm*e should 
be made in distinct language, without equivo- 
cation; and, if relied upon at all, it should 
be the subject of very distinct proof. One 
thing I might as well state here, in relation 
to the action at law put into the complain- 
ant's bUl. If I recollect right, there was no 
record filed in the case— no proof ofEered 
on that subject; and, so fai- as the answer 
sets up new matter, of course I take the an- 
swer as true. I exceedingly dislike to see 
an allegation in relation to an action at law 
made any portion of the foundation of a 
proceeding in equity, unless the action at 
law was tried thoroughly; unless it was not 
only bona fide, but the whole steps taken 
show, so far as the record can show, a bona 
fide trial and complete judgment In this 
case, that does not appear, and the infer- 
ence the court would be compelled to draw 
is, that there was something about the ac- 
tion at law which should deprive it of weight 
in this proceeding. It at least lacks those 
elements which alone can give it any strength 
as the foundation for an injunction. It is 
not necessaiy, however, as claimed by the 
counsel for the defendants, in order to em- 
power a court of equity (at least a com't of 
tiie United States, sitting in equity) to pro- 
nounce judgment in favor of the patentee, 
that there should first be a ti-ial at law, and 
we were a little surprised to see that pressed 
by the counsel for the respondents. The 
courts of the United States are authorized 
to take up a patent, and, npon final hearing, 
to pass upon it, without reference to the 
fact whether it has been before a jury or 
not 

Now, in regard to preliminary injunctions 
in patent causes, there is a rule which I have 
endeavored to explain and enforce in the 
case of Mitchell v. Barclay [Case No. 9,G59], 
in this cotn^t; that one of three things must 
always exist in order to entitle a complain- 
ant to a preliminary injunction, and they are 
these: either there must have been an ex- 
clusive possession of the monopoly, as against 
the public, for some period of time; we 
might say for some considerable period of 
time, but we do not choose to use any lim- 
iting in terms upon that subject But for 
some time there must have been an acquies- 
cence of the public in the exdlusive monopo- 
ly of the patentee or his assignees. That ex- 
elusive possession acquiesced in by the pub- 
lic, as it must be, if exclusive, raises the 
presumption, it being an adverse claim to 
the public, that the patentee has a valid 
title to the invention which piu'ports to be 
secm*ed by the patent The length of time 
necessaiT to make that exclusive possession 
available in a motion for a preliminary in- 
junction must, of com-se, depend somewhat 
"Upon the nature of the invention, the extent 
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to which it would be used, and the acquies- 
cence of the pubUc must, of course, depend 
upon what portion of the public would have 
any occasion to use it; because the "public" 
means that class of persons who would be 
likely to use^. the invention. I say, there 
must be, eithW, fii'st, exclusive possession 
of some kind by the patentee or his assign- 
ees; or, second, there must have been a 
judgment at law, approved by the judge who 
tried the case; or, third, there should have 
been a final hearing in equity, which is quite 
equivalent to a judgment at law, with the 
approval of the court These questions, how- 
ever, relate to the application for a prelimi- 
nary injimction. Where one or other of these 
facts does not appear, I have not known 
any instance of a preliminary injunction be-, 
ing granted. Where one of these facts does 
appear, and it is proved to the com't— unless 
some question is raised by the respondent 
to prevent it— the injunction usually goes. 
But these remarlre do not apply to a judg- 
ment on final hearing. On such a hearing, 
the court will pass upon the questions raised, 
whether of law or fact, whether there has 
been any trial before a jmy or not But 
where there has been a thorough trial at 
law, and a verdict for the patent, approved 
by the court, it is usual and proper to make 
it the subject of an allegation hi the bill. 
Where there has been an incomplete or col- 
lusive trial at law it should never appeal* in 
the bin, for instead of strengthening the 
cause, it is calculated to cast suspicion up- 
on it 

[NOTE. See Dofughty v. West, Cases Nos. 4,- 
028 and 4,030.] 
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DOUGHTY V. WEST, BRADLEY & GARY 
MANUF'G GO. 

[8 Blatchf. 107; 4 Fish. Pat Gas. 318.] ^ 

Circuit Court, S. D. New York. Dec. 29, 1870. 

Costs in Equity Suits — Docket IFees— Fees op 

Mastek. 

1. On a reference to a master, in a suit in eq- 
uity, under an interlocutory order, before final 
hearing, no docket fee of $20 is taxable to the 
party to whom costs are awarded, as a docket 
fee on a final hearing in equity, under the act 
of February 26, 1853 (10 Stat l(5l). 

[Cited in Wooster v. Handy, 23 Fed. 53, 54; 
Central Trust Co. v. Wabash, St. L. tS: P. 
Ry. Co., 32 Fed. 686.] 

2. In ordinary cases, of no peculiar or special 
difficulty, and involving no extraordinary labor, 
a master of this court should, under the S2d 
rule in equity, prescribed by the supreme court, 
be allowed for his services on a reference, the 
compensation allowed by the state law to a ref- 
eree, $3 per day, or at the rate fixed by the 



^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from iS Blatchf. 107, 
and the statement is from 4 Fish. Pat Cas. 
318.3 
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rule of this court, of May 28th, 1859 (4 Blatehf. 
515 [Append. Fed. Cas.]), for services ren- 
dered by commissioners under the 44th rule oi 
the supreme court in admiralty, where, at tliat 
rate, the services would amount to more than 
ipB per day. 

3. Cases of peculiar importance and difficulty 
ought to be made exceptions to such special 
rule. 

4. In the present case, by reason of special 
circumstances, ¥10 per day was allowed to the 
master for hearings at which testimony was 
taken, argument heard, or other actual service 
rendered, and i$o per day for attending when 
the reference was adjourned without any serv- 
ice rendered. 

[Applied in Untermeyer v- Freund, 50 Fed. 
80.] 

[This was a motion for a retaxation of costs. 
On a motion for a provisional injimction to 
restrain the defendants [the West, Bradley 
& Caiy ilannfacturing Company] from in- 
fringing letters patent for "improvement in 
skeleton skirts," gi-anted to Sanmel H. Dongh- 
ty and James Draper, as assignees of James 
Draper, October 4, 1859, assigned to Doughty, 
Draper, James Brown, and William King, 
and reissued to them December 27, 1859, 
assigned to plaintiff and reissued to him 
August 1, 1S05, an order was made directing 
that imless the defendants pay to the com- 
plainant the usual or regular license fee. 
established by the complainant for the use 
of such invention, to the extent that this 
defendant desired to use the same (the com- 
plainant tendering, at the time of such pay- 
ment, a license to use such invention to that 
extent), a provisional injunction issued as 
prated for in tlie bill of complaint, and by 
such order it was referred to a master to 
a.scertain and report what, if any, was the 
regular license fee, so established by the com- 
plainant for such use, to the extent that the 
defendants should state before the master, 
they desired to use the same. Upon such 
reference, the parties appeared. Numerous 
sessions were held, at which proofs were 
taken, and several days were appointed for 
the taking of proofs and for hearing, at 
which the master attended, but at which 
nothing w%t.s done except to adjom-n. On the 
coming in of tlie report, exceptions were filed, 
and an order was made referring the matter 
back for a further report. On such fm*tlier 
reference, numerous sessions were had, and 
proofs were taken, and there were also times 
apix)inted for the pm-pose, at which the mas- 
ter attended, but the proceedings were ad- 
jom-ned. On the taxation of the costs of 
these references, the clerk has allowed to the 
complainant two docket fees, of twenty dol- 
lars each — one for each reference — and has 
taxed, as master's fees, twentj- dollars per 
day for each day on which proofs were 
taken or argument heard, and the like twentj" 
dollars for each day on which the proceedings 
were adjom-ned. The defendants objected to 
the taxation of the items above named, on 
tlie gi-ound that no docket fee can be taxed 
for a hearing before a referee on such a 



reference, and that the fees allowed to the 
master are excessive.] * 

Stephen D. Law, for complainant 
Fredericlc H. Betts, for defendants. 

WOODRUFF, Circuit Judge. (1.) The act 
of February 26, 1853 (10 Stat. IGl), declares, 
that the fees or compensation prescribed 
therein shall be taxed and allowed to attor- 
iieys, solicitors and proctors in the disti-ict 
and circuit com-ts, United States district at- 
torneys, clerks, marshals, witnesses, jm-ors, 
commissioners and printers, and that no other 
compensation shall be taxed and allow-ed. 
The act then allows to attorneys, solicitors 
and proctors, among other fees, as follows: 
"In a trial, before a jury, in civil or criminal 
causes, or before referees, or on a final hear- 
ing in equity or admiralty, a docket fee of 
twenty dollars." No other provision of the 
act can be claimed to warrant the charge of 
docket fees in the bill of costs taxed herein. 
It will he noticed, that, in the language quot- 
ed, there is no mention of any hearing be- 
fore a master of this com't in equity, for 
any pm-pose, and, I thinli, for the reason, 
that there is no practice, in equity', sending 
a case to a master for a final hearing. And 
if, within the fair intent of the statute, a 
matter referred to a master might be said 
to be heard before him as a "referee," using 
that term in its broadest sense, and not as 
meaning a person technically so called, in 
distinction from a recognized officer of the 
com't, still, tlie hearing before him on such 
a reference is neither a ti-ial, nor a final 
hearing, within the meaning of the act. 
*'Ti*ial" and "final hearing" have well-known 
definite meanings in the law. and they are 
used in this statute in tbat weii-xcnown sense. 
"Ti-ial" is used to describe the process of 
determining the issues in an action at law; 
and "final hearing," the submission of the 
case, for a determination thereof, upon the 
pleadings, or pleadings and proofs, or other- 
wise, so that the case may be finally disposed 
of. No such trial or final hearing was had 
before the master, in this case, whether he 
be regarded as master, or, in a general sense, 
as a referee. The proofs taken before him. 
and the report he was required to make, were 
for a provisional and interlocutory pm-pose, 
namely, to dispose of a motion for an in- 
junction, pendente lite. This was neither a 
trial nor a final hearing. The two sums 
taxed as docket fees should, therefore, have 
been disallowed, and must be sti'uck out 

(2.) It is a little remarkable, that while the 
statute often speaks of causes in equity, and 
presci'ibes the fees of solicitors, marshals and 
clerks, for services in suits in equity-, the stiit- 
ute nowhere mentions fees of masters. But, 
in prescribing the fees of commissioners, it 
does allow (page 167) "for attending to a ref- 
erence, in a litigated matter, in a civil cause 
at law, in equity or in admiralty, in pursuance 

* [From 4 Fish. Pat. Cas. 318.] ~~ 
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of an order of court, three doUars per day." 
The supreme court, Tjy rule 88 of the i-ules in 
eoLUity, liave assumed to authorize the circuit 
com-ts, or perhaps to declare the genei-al 
power of the circuit com-ts, in equity, to ap- 
point standing mastei-s in chanceiy in their 
respective disti-icts; and have provided, that 
"the compensation to be allowed to every mas- 
ter in chancer}', for his services in any par- 
ticular case, shall be fixed by the circuit court 
in its discretion, having regard to all the cir- 
cumstances thereof." The clerk has no power, 
imder this rule, to fix the compensation to be 
allowed; and his taxation was, therefore, 
inoperative. This appeal may, however, be 
regarded as an application to the coiirt to fix 
the compensation to be taxed, and it was sub- 
stiintially so treated by the counsel who ap- 
pciu-ed and argued the question. It is not ob- 
vious that, in like cases, tlie fees allowed to a 
master for attending to a reference, in a lit- 
igated matter, should be greater than the fees 
to which a commissioner attending to such a 
reference is entit:ed by statute. The question, 
however, under the rule of the supreme court, 
is what, in the discretion of the court, ought 
to be allowed to the master, in this case. Ob- 
viously, this question can be best answered, by 
ascertaining, if possible, what is a proper com- 
pensation to be in general allowed— what, in 
ordinary cases, of no peculiar or special dif- 
ficulty, and involving no extraordinary labor. 
The importance of some general rule for the 
government of ordinary cases, at least, is not 
only apparent, but it has been the ground of 
specific legislation as to nearly all the fees 
which are permitted to be taxed; and, al- 
though the rule of the supreme court has left 
these particrQar fees in the discretion of the 
com-t, it is, nevertbeless, important, even here, 
that some general rule should govern the sub- 
ject The rule of this com't in relation to 
references in admiralty, under the forty- 
fourtli rule of the supreme court in admi- 
ralty, was adopted to fix the fees to be allowed 
to commissioners under that rule, and the con- 
sideration that some general rule or rate of 
fees was important, may be assumed to have 
largely influenced the com-t in the matter, lest 
abuses should arise out of an unsettled and 
indefinite appeal to discretion. Indeed, it 
would not be doing great violence to the ac- 
tion of this com-t last refeiTcd to, if I were to 
say, that, although this court could not, by 
rule, deprive a party of his right to appeal to 
the discretion of the court secm-ed to him by 
the rule of the supreme com-t, still, this com-t 
can determine what is a proper compensa- 
tion in ordinary cases, and did so, on tlie 2Sth 
of May, 1859, when the rule of this com-t was 
adopted. 4 Blatchf. 515 [Append. Fed. Cas.]. 
It, therefore, appears, that, by statute, the 
fees of commissioners, on a litigated refer- 
ence, in a civil cause, are three dollars a 
day; and that their fees on a reference in 
admiralty, imder the 44th of the rules of the 
supreme com-t, were fixed, in 185Sr, by rule of 
the circuit court, at the rates allowed by the 
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court of chancery, and established in 1S44, 
upon the general principle, that the services 
rendered by ofiicers of this com-t should be 
compensated at the rates allowed for similar 
services in the com-ts of the state. In gen- 
eral, tliis will be foimd just and reasonable, 
though, since 1859, -the changes in the relative 
value of money and the means of subsistence 
have been so great, that the specific rates then 
deemed reasonable may now be inadequate, 
in some cases. There are now no masters in 
chancery, under the state laws. The services- 
formerly performed by them are now ren' 
dered by referees appointed for each case; and 
I think it quite reasonable that mastei's of 
this court should be allowed, as the genei-al 
rule, the compensation allowed by the state 
law to such referees, three dollars per day, or 
at the rate fixed for sendees under the above 
named 4ith rule, where, at that rate, the sei'v- 
ices would amount to more than three dol- 
lars per day. But cases of peculiar impor- 
tance and difficulty sometimes come before a 
master or a referee, in which that compensa- 
tion would be inadequate. Tlie state law rec- 
ocgnizes this, hj providing that the pai-tiea 
may agi-ee to allow the referee a greater com- 
pensation, in which case the rate agreed to 
may be taxed. Without affirming or adopt- 
ing this latter practice as controlling the com-t 
in the exercise of the disci-etion given by rule 
SS in equity, above referred to, I am of opin- 
ion that such special cases ought to be made 
exceptions to the general rule on the subject 
In the present case, the counsel for both 
parties agi-ee, and it is shown by affidavit, 
that peculiar and unusual labor and difficul- 
ty was thrown upon the master, and that 
even the adjournments involved a great loss 
of time, which might have been and would 
have been devoted to other business actually 
pending before him. I, therefore— while, as 
the general rule, I approve the rates prescrib- 
ed for referees under the state law, and do 
not design to make this special case a prece- 
dent for othei-s— deem it just and reasonable 
to fix the compensation to be allowed to the 
master, for hearings at which testimony was 
taken, argument heard, or other actual sen'- 
ice in the case rendered, at ten dollars per 
day, and for attending when the reference 
was adjom-ned without any service rendered, 
at five doUai-s per day. An order to this 
effect may be entered, and the costs will be 
adjusted according to the foregoing opinion, 
upon both the points submitted. 

[NOTE. For another case involving this pat- 
ent, see note to Doughty v. West, Case No. 
4,029.] 
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Case No. 4,031. 

The DOUGLASS. 

p. Brown, Adm. 105.] * 

District Court, E. D. Michigan.- jMarch, 1863. 

CoLiiisiox— Lookout— Sailing Vessels— Evj- 

DEXCK — APMISSIONS. 

1. In a collision between two sailing vessels, 
one close-hauled and the other with the wind 
free, the latter was held in fault for an insuffi- 
cient lookout, and for failing to give way in 
time. 

2. A lookout must be constantly at his post, 
and must not be interrupted in the performance 
of his duty. 

3. But little credence can be given to the tes- 
timony of a sailor who contradicts statements 
deliberately made by him, in writing, immedi- 
ately after the collision. 

4. Great weight should be given to the admis- 
sions of the master of a colliding vessel, though 
not upon deck at the time of collision, who 
states to the injured party that his own vessel 
was in fault, and promises to pay the damages 
done by her. 

Libel and cross libel for collision between 
the schooners Douglass and White Cloud, 
in the passage between Pointe au PelSe and 
Pointe au Pelee Island, in Lake Erie, on the 
morning of July 6th, 1861. The Douglass 
was bound from Oswego to Chicago, and 
at the time of the collision was sailing 
upon a W. N. W- course, having the wind 
free and nearly abeam. The White Cloud 
was at The same time bound down the lake, 
upon an E. S. E. course, close-hauled upon 
the starboard tack. The night was dark 
but clear, and lights could readily be dis- 
cerned. It was averred on the part of the 
Douglass, that the White Cloud had no light 
and no proper lookout. This was denied 
on behalf of the Wh-te Cloud, and the fault 
charged upon the Douglass, that she had no 
proper lookout, and failed to give way as by 
law she should have done. 

J. S. Newbevrj'-, for the White Cloud. 
W. A. Moore, for the Douglass. 

WILKfNS, District Judge. From the 
closest attention to the proofs on trial, and 
the ajjplication of the rule of law governing 
the facts unquestionably established, I am 
clearly satisfied that there was no fault in 
the White Cloud. In her navigation she 
kept her course as was her duty. She was 
heading E. S. E. on the starboard tack, by 
the wind, which was south, close-hauled, 
-with a bright light burning, sufficiently ad- 
monitory to ail approaching vessels that 
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were vigilant and kept a proper lookout; her 
speed was about six miles an hour; a compe- 
tent crew was on duty. The last fact has 
been unsuccessfully contested, and had it 
been otlierwise, the incompetency alleged 
would be of no weight, beyond a mere pre- 
sumption, clearly rebutted by the preponder- 
ance of testimony, as to her keeping her 
course until the very moment of collision. 
But little reliance can be placed on the wit- 
ness John Clancey, the lookout on the White 
Cloud, whose voluntary statement, reduced 
to writing a few days after the event, in the 
presence of his shipmates, fully agreeing 
with them in' their account of the occurrence, 
does by no means, in this essential particu- 
lar, correspond with his evidence as a wit- 
ness on the stand. It is safer to trust to the 
narrative of a sailor, made when all the 
incidents were fresh in his memory, than 
condemn on testimony given a year subse- 
quent, and after appliances brought to bear 
upon him, probably superinducing a con- 
trary statement Suspicion will attach un- 
der the circumstances, especially where he 
is brought to give evidence against his own 
vessel, impeaching the credit of his first 
story. No fault therefore can be attributed 
to the management of the White Cloud. 
Had her crew been inexperienced, and that 
had produced the collision; or if the wheels- 
man had been incompetent, and his unskill- 
ful steering had caused -the calamity; or 
if her light had been obstructed for a mo- 
ment, which does not clearly appear, and 
in consequence she had run into the other 
vessel, such showing would place her in 
fault But such was not the case; the ves- 
sel was managed well, her light was bright, 
and although the wheelsman was young and 
inexperienced, the rule of the road was 
strictly observed. Incompetency or negli- 
gence must be such as to cause tlie collision, 
and fault cannot be imputed where the law 
of navigation has been followed. 

This determination leads to the next ques- 
tion, viz.: Was there fault in the Doug- 
lass? It occurred to the court, during the 
progress of the trial, and from the evidence 
of the first mate of the Douglass, that such 
must be the conclusion reached, and that 
the proofs would not warrant a decree of 
inevitable accident In cases of this descrip- 
tion, tliere is usually much conflicting testi- 
mony. Hence the court should exercise ev- 
ery caution in scrutinizing evidence, and sift 
as well as weigh the proofs. 

On the night in question, the Douglass was 
sailing up the lake, bound from Oswego to 
Chicago, freighted with iron, and was pass- 
ing through Pointe au Pelee. with a free 
wind, her com-se W. N. W., and hei* speed 
about seven knots an hour. Her captain 
had retired, leaving the charge of the deck 
with the first mate. White, and a competent 
Avheelsman, lookout and deckhands, un- 
suspicious of danger. The mate was be- 
guiling the passing hour with humorous nar- 
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rative to tlie -wheelsman, wlien his attention 
was suddenly called to the light of the White 
■Cloud, and he ran forward exclaiming: 
"Where the devil is the lookout?" In 
haste, he gave the necessary order to "hard 
up," hut immediately reversed the same in 
the fright and confusion of the moment 
His order to port was too late. The peril of 
navigation by night, on ocean, lake and riv- 
er, whether by steam or canvas, demands 
-constant and uninterrupted vigilance. The 
•officer of the deck is bound to be active; the 
lookout must be vigilant, and the wheels- 
man, who has charge of the helm, must not 
he disturbed in his duty. Their appropriate 
responsibilities are incumbent upon each, 
but the deck officer, for the time, super- 
vises all. The distraction or perversion of 
the attention of either lookout or wheelsman, 
hy the master or mate, leading to a neglect 
•of duty and consequent collision, places the 
vessel in fault, and makes the owner and 
master responsible. The duties of lookout 
tind wheelsman demand constant vigilance. 
The one must give timely warning of ap- 
proaching peril, and the other must be 
ready to respond to the appropriate order of 
the master of the deck. To the subordi- 
nates, in particular, are intrusted the lives 
-and property on board. Was this vigilance 
exercised? The night was clear, wind fa- 
forable (a light southerly breeze), and ob- 
jects at a distance easily discernible. Both 
vessels were on the same line, moving' in di- 
rect opposition, and at a speed of six miles 
an hour. The Douglass, sailing with the 
wind, was hound to steer clear of the White 
■Cloud; the latter was not discovered by 
either the mate, wheelsman or lookout of 
the Douglass, until she was twice her length 
-off, and a collision inevitable. No matter 
how experienced a sailor was the mate. 
White, or how trustwoi-thy as a sober man, 
he neglected his duty at this crisis, and oc- 
casioned the neglect of duty on the part of 
•otiiers, until it Tvas too late to escape the 
peril. A vessel is not free from blame when 
either the important functions of a lookout 
or wheelsman are causelessly interrupted, 
and proper care by the commander will al- 
ways forbid and prevent such interruptions. 
The duty of lookout implies vigilant and con- 
■stant observation, which cannot be faith- 
fully discharged if subjected to the slightest 
Interruption. 

In determining the prominent facts, I 
hiave carefully considered the proofs on both 
sides and have no doubt as to those upon 
which the opinion ia based. This was 
«ti-engthened greatly by the declaration of 
Captain Tm-ner, to Mr. H. N. Strong, on the 
:Sth of July, twenty-four hours after. the* col- 
lision. Captain Turner was not on deck, his 
watch having expired a moment before the 
<:ollision. When he retired he left all well, 
and therefore knew nothing of the incidents 
or cause of the disaster. His information 
-was unquestionably received from his mate, 
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and his judgment formed from his and the 
statement of otliers. His nautical expe- 
rience apprised him where the fault lay, and 
with this knowledge, he calls on his arrival 
at Detroit, upon Mr. Strong, and states, 
"that the Douglass was to blame; that he 
had written to his owners to that effect, and 
that he would be here and settle the dam- 
ages; that it was the most lubberly piece of 
business he had ever known, and that his 
mate had seen the White Cloud light, which 
was a good one." When Mr. Strong thus 
testified, I could not regard it otherwise than 
as a truthful though fatal admission of Cap- 
tain Turner. Independent of the chaiactei- 
and well-known respectability of the witness, 
his statement bore internal evidence of 
truth, not impaired by the denial of Turner, 
"that, to his recollection, he never made 
such statement" Mr. Strong is positive: 
Turner prevaricates. The one is unim- 
peached, the other is proved to have made 
contradictory statements to Captain Elsie, 
and his own account of the motives of his 
visit to Strong and Elsie, shake the credence 
which otherwise might have been bestowed 
upon his denial. That he made the decla- 
ration, I entertain no doubt and I think it 
settles the controvei-sy. The admission of a 
seaman of experience and intelligence, based 
upon the statements of his mate and crew, 
made at the very time of the occurrence, 
thus passing judgment upon his own vessel, 
and attributing the calamity to its misman- 
agement render almost unnecessary further 
examination of the facts; for, who is better 
able to judge than such an expert with the 
facts fresh before him? But the" proofs pre- 
sented other points, and the court could not 
withhold the expression of its opinion as to 
the character of the fault that makes the 
Douglass responsible. Decree for libellant 
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DOUG-LASS V. Bl'RE. 

[Gilp. 147.] "■ 

District Court E. D. Pennsylvania. Jan. 8, 

1830. 

Seamen's Wages— Forfeitcre — Inteiipretatiox 
OF SniPPixG AuTiCLES — Change of Voyage- 
Log Book Esthies as Evidence. 

1. The word "or" has sometimes been con- 
strued to mean "and," when such construction 
has been clearly necessary to give effect to a 
clause in a will, or to some legislative provision, 
but never to change a contract at pleasure. 

[Cited in Smith v. Hammond, Case No. 13,- 
.053.] 

2. Shipping articles for a voyage "from Phila- 
delphia to Gibraltar, other ports in Europe, or 
South America, and back to Philadelphia," au- 
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fhorise a voyage directly from Gibraltar to 
bouth America, without proceeding to any in- 
termediate European port, but not a return aft- 
erwards from there to a European port. 
[Cited in The Brutus, Case No. 2,000.] 

3. A change of a voyage from that specified 
m the- shipping articles, must be actually re- 
solved on and known to a seaman, to authorise 
him to leave a vessel without forfeiting his 
wages. 

4. An entry in the log book is prima facie 
evidence of its truth in every particular, and to 
be falsified, must be disproved by satisfactory 
evidence. 

[Cited in The Lilian M. Yigus, Case No. S,- 
346.] 

Mr. Grinnell, for libellant. 
J. R. Ingersoll, for respondent 

HOPKINSON, District Judge. The libel- 
lant states that on the 9th April, 1828, he 
shipped as second mate on board of the brig 
Independence, then owned by Fi-auklin Eyre, 
at the wages of thirteen dollars a month, on 
a voyage from the port of Philadelphia to 
Gibraltar, thence to a port or ports in Europe, 
or to a port in the Brazils, and thence back to 
the said port of Philadelphia. The libellant 
avers that he proceeded in the briir, on the 
said voyage, to Gibraltar, and thence to Per- 
nambuco, faithfully performing his dutj^ un- 
til the time of his leaving the brig. He con- 
tinued on board the brig at Pernambuco un- 
til the 31st October, 1828, when he left her; 
the voyage for which he shipped, being 
changed, and the said brig ordered for the 
port of Trieste, for which she afterwards 
sailed, as the libellant has heard and believes. 
He avei-s that w-ben he left the brig, there 
was due to him for w^ages as aforesaid nine- 
ty-four dollars and seventy-two cents. He 
fm'ther states that he left Pernambuco on 
or about the 30th November, 1828, and ar- 
rived at New York on the 30th December, 
1828, and at Philadelphia on the 31st. The 
libel Avas filed on the IGth April, 1829. 

The voyage described in the articles is, 
"from Philadelphia to Gibraltar, other ports 
in Europe, or South America, and back to 
Philadelphia." The first question arises on 
the true consti-uction and meaning of this part 
of the contract. The libellant contends that 
the vessel should have returned directly from 
Gibraltfu- to Philadelphia, or should have 
gone from Gibraitiu- to other port or ports in 
Europe, and thence back to Philadelphia; 
but had no right to go to South America. 
I can see no reason to justify this construc- 
tion. It would be entirely to erase or reject 
from the articles, the words, "or South Amer- 
ica." Whether, if after leaving Gibraltar 
she had gone to another port in Europe, she 
could afterwards have proceeded to South 
America, is another question which does not 
occur, as she went directly from Gibraltar to 
Peraambuco. On the other hand, it is con- 
tended by the respondent, that, under these 
articles, the brig, after leaving Gibraltar, had 
full liberty to go to other ports in Europe, 
and then to South America, or to go first to 
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South America and back to ports in Europe, 
terminating the voyage at Philadelphia. To 
maintain this constraction, it is necessai-y to 
change one word in the contract, or at least 
to change its ordinary signification; that is, 
to construe the word "or" to mean "and." 
Cases have been alluded to, in which this has 
been done. "Or" is a disjunctive particle; 
in its ordinary signification it corresponds to 
"either," meaning one or the other of two, 
but not both. If this meaning be taken from 
it, I know of no other word in our language 
to supply it. It is true "that this word ha& 
sometimes been construed to mean "and," 
when this vias clearly necessary to give ef- 
fect to some clause in a will, or some legis- 
lative provision. In sucli cases it has been 
forced out of its proper meaning to effect 
these purposes; but never to change a con- 
tract at pleasure. Indeed it seems to be an 
inaccurate expression to say that "or" can 
ever tnean "and." It should rather be said, 
that, for strong reasons, and in conformity 
with a clear intention, "or" has been changed 
or removed, and "and" substituted in its place. 
I do not agree with the respondent in his. 
consti-uction of the description of the voyage- 
in these articles. I xmderstand them to mean, 
that the brig was to sail from Philadelphia 
to Gibraltar; when there, the captain had 
his option to go to other ports in Europe, and 
return to Philadelphia; or to go to South 
America, and from thence to return to Phila- 
delphia; but having made his election he is 
bound by it; that is, if from Gibraltar he had 
gone to another port in Europe, he could not 
afterwards have gone to South America; or 
having made his choice to go from Gibraltar 
to South America, he had surrendered his 
right to go again to Europe, and was bound 
to return from South America to Philadel- 
phia. Whether he might have visited otiiw, 
and how many ports in South America be- 
sides Pernambuco, it is not necessary to in- 
quire. 

The contract of the parties being thus set- 
tled, we proceed to the facts of the case, out 
of which the controversy has arisen. When 
this brig sailed from Philadelphia, her mas- 
ter was Joseph M. Douglass, the brother of 
the libellant. The brig remained but two or 
three weeks at Gibraltar. She sailed from 
thence for Pernambuco, where she arrived 
on the 1st July. From some causes of discon- 
tent, not fully explained, nor material, her 
master left her about the last of August. 
Her command or direction was assumed by 
the supercargo, William Fennel!. She re- 
mained at Pernambuco until the 29th Jan- 
uary, 1829, when she sailed for Trieste. On 
the 31st October, 1828, the libellant left the 
vessel, without the leave and against the or- 
ders of her officer; he remained at I^ernambueo,. 
without returning to the vessel for about a 
month; he then sailed for New York. The 
following enti-y is made in the log book; "31st 
October, 1828, George Douglass left the brig 
of his own accord," which the counsel for the 
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libellant admits is a sufficient averment that 
lie left the hrig without the leave of the mas- 
ter. 

This desertion of the brig by the libellant, 
and abandonment of his duty, are relied up- 
on by the respondent as forfeiting all the 
wages then due, and two questions have been 
mado in the case. 1. Whether such a justi- 
fication is shown by the libellant for leaving 
the brig as saves the forfeiture and entitles 
him to his wages. 2. Whether the proof of- 
fered of the desertion is sufficient, under the 
act of congress, to give the respondent the 
benefit of it The Justification set forth by 
the libellant, in the libel, is stated thus; that 
"he continued on board the said brigantine, 
at the port of Pernambuco, till the 31st Octo- 
ber, in the year aforesaid, when the libellant 
left the said brigantine, the voyage for which 
the libellant shipped being changed, and the 
said brigantine ordered for the port of 
Trieste." This is the allegation; but how is 
the proof? Is it ti*ue that on the 3ist Octo- 
ber the voyage was changed, and the brig 
ordered for Trieste? The very reverse of this 
is proved by two uncontradicted witnesses. 
No determination to go to Trieste was made 
until about the 1st January, 1S29; nor was 
the voyage changed until the 29Ui Januaiy, 
when the brig sailed for that port. It is 
therefore impossible to doubt that this jus- 
tification is a mere after thought, untrue in 
point of fact, when the libellant left the ves- 
sel, and forming no part of his reason or mo- 
tive for abandoning his duty. 

He has endeavoured to prove some rumours 
on shore, that the vessel was going to Trieste, 
and some absurd talk on board the brig, that 
she was ^oing to Jerusalem; but there was 
nothing in the proceedings, the orders, or the 
declarations of any of the officers of the ves- 
sel, to countenance the pretence. When 
Douglas^ left the brig, she had no cargo in; 
but on that day took a few barrels of sugar 
on board. If a seaman is to be justified in 
leaving his ship and his duty, in a foreign 
port, on such pretences and rumours, they 
will never be wanting. He made no inquiries 
of the officers respecting these reports or their 
intentions. The sincerity 'of this excuse is 
wholly desti'oyed hy the testimony of the li- 
bellant's own witnesses. They have testified 
that two or three weeks after tiie libellant's 
brother, who had been the master, left the 
brig, they heard libellant talk of leaving her. 
He gave no reason, but that he did not like 
the living on board. This was before the 
rumour of a change of the voyage, which 
came from two foreign seamen who had 
been shipped. Again; tiie libellant made re- 
peated applications to William ITenneU for a 
discharge, sometimes in a rude and insolent 
manner, as if he would provoke him to it, but 
never mentioning the change of the voyage as 
his reason. In short, he left Pernambuco, 
after loitering there for a months several 
weeks before any intention was" talcen or 
manifested to go to Trieste, and while it was 
7FED.CAS. — 62 



altogether uncertain whether she would not 
come directiy to Philadelphia from Pernam- 
buco. Surely the brig had a right to his serv- 
ices while she remained at Pernambuco, and 
it was time enough for him to leave her, and 
claim his disehai-ge, when she was about to 
sail for an unauthorised port. He arrived 
at this port in December, 182S, and made no 
claim upon the owner, who resided here, for 
wages, under an apparent consciousness that 
he had forfeited them. In April, however, 
when he may have heard the brig had ac- 
tiially gone from Soutii America to Trieste, 
he files his libel, and sets up this change of 
the voyage as the justification of his deser- 
tion, and to relieve himself from the conse- 
quent forfeiture of his wages; I think th& 
libellant has wholly failed in justifying his 
desertion of the brig at Pernambuco, and 
that he has thereby forfeited his wages, pro- 
vided the proof of his desertion has been 
made out in the manner required by the act 
of congress. By the fifth section of the act of 
20th July, 1790 (1 Stoiy's Laws, 104 [1 Stat. 
133]), it is enacted, that if any seaman ''shall 
absent himself from on board the ship or ves- 
sel, in which he shall have shipped, without 
leave of the master, or officer commanding 
on board; and the mate, or other officer hav- 
ing charge of the log book, shall make an 
entry therein of the name of such seaman or 
mariner, on the day on which he shall so 
absent himself; and if such seaman or 
mariner shall return to his duty within forty- 
eight hours, such seaman or mariner shall 
forfeit three days' pay for every day which 
he shall so absent himself, to be deducted out 
of his wages; but if any seaman or mariner 
shall absent himself for more than forty eight 
hours at one time, he shall forfeit all the 
wages due to him, and all his goods and chat- 
tels on board the said ship or vessel." 

The objection made to the sufficiency of 
the proof in this case, is, that the entry was 
not made on the day on which the libellant 
absented himself. I have found no direct de- 
cision of this question, that is, whether, un- 
der all circumstances, the enti'y must be 
made on the day the seaman leaves the ves- 
sel. Certainly much inconvenience may be 
foreseen from a rigid and literal adherence 
to the words of the act in this particular; in 
some circumstances it would be impossible. 
No case has been produced to support it, and 
the reasons given for requiring the enti'y at 
all, do not require this strict interpretation. 
An entry in the log book is indispensable ev- 
idence of the fact of desertion when a for- 
feiture is insisted upon. It is necessary in 
order to show that no release was intended, 
by receiving the delinquent again on board, 
as well as to ascertain the fact with greater 
accuracy. This is the language of the late 
Judge Peters, in the case of Malone v. Bell 
[Case No. 8,994], In the case of The Phoebe 
V, Dignum [Id. 11,110.1, Judge Washington 
says that an absence for more than forty- 
eight hours, without leave, is a forfeiture of 
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wages, "provided the officer having charge of 
the log boolv shall make an entry therein, of 
the name of such seaman, on the day on 
which he shall so absent himself. The rea- 
son of this is obvious. If such entry be 
made, it repels any presumption that such 
consent took place, or that the forfeiture was 
intended to be waived. If no such entry 
be made, it is to be presumed that the ab- 
sence was not injurious, and was not object- 
ed to." When the judge says the entry is 
to be made, "on the day" the seaman ab- 
sents himself, he merely recites the words of 
the act, but does not give any interpretation 
of them on the point now in issue; nor was 
it necessary he should, for in the case before 
him no entry whatever had been made. 

Nor do I find myself under the necessity of 
deciding this question. The evidence of the 
case makes it sufficiently satisfactory to my 
judgment that the entry was duly made, 
and in conformity with the words of the act 
The first evidence is the log book itself. The 
entry in question purports to be made on the 
day of the transaction; and it is fair, with- 
out any appearance of alteration, oblitera- 
tion, or falsehood. The entries, before and 
after this one, all appear in regular order ac- 
cording to their dates; and they must also 
be false as to the time of making them, if 
this is. We agree, however, that although 
the entry in the log book is indispensable evi- 
dence under the act of congress, it is not con- 
clusive, and may be disproved by other tes- 
timony. Has this been done in this case? 
John Smith, the first mate of the brig, says 
that he made this entry, and kept the book; 
that it was his duty to take notice of it, when 
any man left the vessel; that it was his 
iisage to make tlio entries of every day on 
the days they bear date, unless i^revented by 
some extraordinary circumstances, in which 
cases they were sometimes made one or two 
days after. On being very closely pressed, 
he did say, that he could not say positively 
whether tliis entry was made on the day or 
not; but, in the beginning of his evidence, he 
distinctly said that he believed the enti-y was 
made at the time it bears date. We know 
that the vessel was lying quietly in port, with 
no press of business on the mate, nor any 
extraordinary circumstance that should have 
compelled or induced him to depart from his 
custom of making his entries every day. 
Why then should we not presume it to have 
been done? But I hold the entry itself to 
be prima facie evidence of its truth in eveiy 
particular; and to be falsified it must be dis- 
proved by satisfactory evidence. There is 
no such evidence here. The mate speaks with 
the caution a conscientious witness would 
use, about a fact which occurred more than 
a year ago; and about which there could 
not be an absolute, infallible certainty. The 
log book is so far from being disproved by 
his evidence, that it receives a reasonable 
confirmation from it. Upon the whole, it is 
my oiiinion, that the libellant has forfeited 



his wages by his desertion from the brig at 
Pernambuco; and that the dosovtion has 
been fully proved according to the provisions 
of the act of congress. 

Decree: That the libel be dismissed with 
costs. 
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Case Ho. 4,033. 

DOUGLASS V. The WASHINGTON. 

tCrabhe, 452,]^ 

District Court, E. D. Pennsylvania. Aug. 
Term, 1841. 

Admiralty Pisactice— Delay ix Pkoskcuting 
Libel — Dismissal. 

A case was called for hearing, and the parties 
were ready to proceed, but the libelant had not 
filed any replication; the court, at the request 
of both parties, appointed a particular day for 
the special hearing of the case, and, on its be- 
ing then called, the libelant moved for a post- 
ponement, having no witnesses present, and 
having issued no subpoena till that day. The 
court gave the libelant the option of going to 
trial on the libel, answer, and replication, which 
being refused, the libel was dismissed. 

This was a libel [by George H. Douglass 
against the ship Washington] for wages. 
The transactions on which the libel was 
founded occm'red at Calcutta. The vessel 
was in port for about a month, and the libel- 
ant for two weeks, Muthout any proceedings 
being had in the matter; but when the ship 
was on the point of sailing the libelant at- 
tached her. The case was called for a 
hearing at the regular time, and the libelant 
declared himself ready to go on; the re- 
spondent was also ready, with his witnesses 
in attendance, but the counsel for the libel- 
ant had not filed any replication: the 2nth 
September, 1841, was then specially fixed for 
the hearing, at the request of both parties. 
The respondent then appeared with his wit- 
nesses, but the libelant moved for a post- 
ponement, having no witnesses in court, and 
having taken out a subpoena only on that 
morning. The respondent objected to the 
postponement, saying that he had already 
lost one witness, and feared to lose others. 

HOPKINSON, District Judge, informed the 
libelant's counsel that if they chose to pro- 
ceed with their case on the libel, answer, and 
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replication, lie -was ready to hear tliem. This 
•was declined, and tlie lihel dismissed with 
costs; the libelant not heing ready to pro- 
ceed. 



Case "No. 4,034. 

The DOURO. 

[Blatchf. Pr. Cas. 362.]* 

District Court, S. D. New York. jMay, 1863.' 

PjtiZE— Effioienct of Blockadc— Spoliation' of 

Papers. 

1. The coiirt overruled the defences set up by 
the claimants, namely, that the blockade of the 
port of Wilmington, N. C, was not efficient, and 
that a vessel of war of the United States, not 
stationed in guard of a blockaded port, had no 
I'ight to seize a vessel violating such blockade. 

2. Vessel and cargo condemned for a viola- 
tion of the blockade. Spoliation of papers. 

BETTS, Disti-ict Judge. This vessel and 
cargo were captured ]March 9, 1863, at sea, 
oQ! Cape Fear, by the United States gunboat 
Quaker City, and were sent to this port for 
-adjudication. A claimant of the vessel, and 
^ther claimants of the cargo, intervened and 
filed formal claims, resting upon lilie po- 
sitions of fact and law— that the vessel and 
■cargo were the property of British subjects 
when seized; that she had a legal right to 
enter into and depart from Wilmington, N. 
C; that the port was not under an efficient 
blockade; that the captm'e was unlawfully 
made, on the high seas, distant from any 
American port; that the capturing vessel 
was not one of the blockading squadron, and 
possessed no authority to seize this vessel or 
cargo; and that neither vessel nor cargo be- 
long to citizens of the United States. The 
case was submitted without oral argument 
on either side, and upon only a statement of 
conclusions on the part of the United States. 
The questions of law with respect to the 
existence of the blockade of the place visited 
by this vessel, and its efficiency, and the 
authority of a vessel of war of the United 
States, not stationed on guard of a blockaded 
port, to seize a vessel violating such block- 
ade, has been too frequently determined by 
this court, during the continuance of the pres- 
ent war, to require a repetition of that com-^e 
-of decisions, imtil the law is called in ques- 
tion by a judicatm-e of higher authority. The 
inqmi'y, then, is only, whether the evidence 
•establishes against the vessel and cargo the 
commission of the offence alleged. The mas- 
ter testifies, on his examination in prepara- 
torio, that the vessel was captm-ed on the 
morning of March 9, 1863, about 25 miles 
-east of Frying Pan shoals on the coast of 
North Carolina, because she had been run- 
ning the bloolvade; that she sailed from 
Liverpool to Nassau, and from Nassau, with an 
additional cargo, to Wilmington, which port 
she entered February 21; that she there dis- 
charged her cargo and took in a retiurn cargo 

* [Reported by Samuel Blatchford, Esq.] 
' [Affirmed in 3 Wall. (70 U. S.) 564.] 



for Nassau, and was captured on going out 
with that on board; that she brought out 
with her a Confederate pass, authorizing her 
to pass the ports; that many of the ship's 
papers, brought out of Wilmington, were 
burned on board of her; and that he knew 
of the war, and that Wilmington was block- 
aded, when he entered and left that port. 
The#mate and the supercargo do not conti-a- 
dict the evidence of the master, and concur 
with him in material points. The whole tes- 
, timony shows conclusively that the vessel 
' entered and departed from the port of Wil- 
i mington, knowing that it was in. a state of 
j blodvade, and destroyed her papers while un- 
der chase by her captor. The case is clearly 
one which demands the condemnation of ves- 
sel and cargo, for a wilful violation of the 
blockade. Decree of forfeiture accordingly. 

NOTE. An appeal was taken from this de- 
cree to tbe supreme court by the claimants. 
That court, a,t the December term, 1865, af- 
firmed tiie decree of the district court. See 
[The Douro] 3 Wall. [70 U. S. 5641. 



DOUSilAN, The (WARD v.l. See Case No. 
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Case Ho. 4,035. 

The DOVE. 

[1 Gall. 585.] ^ 

Circuit Court, D. Massachusetts. Oct. Term, 

1813. 
Prize— R.ECAPTCUE— Restitution. 

The prize coiirt has jurisdiction to decree res- 
titution of a vessel recaptured from the enemy, 
and to award damages against the recaptors 
for embezzlement." 

[Cited in Williams v. Waterman, Case No. 
17,745.] 

STORY, Circuit Judge. This is a prize 
cause coming before the eom-t under circum- 
stances somewhat singular and embarrassing. 
The schooner Dove, laden with a cargo of 
Indian corn in bulk, consisting of 1051 bush- 
els, and owned by the claimant, sailed from 
New York for Boston, on or about the 29th 
of July, 1813. On her passage rotmd Cape 
Cod, the schooner and cargo were, on or 
about the 12th of August, 1813, captm-ed by 
tlie British sloop of war Cm-lew, the British 
frigate Nymph bein^ in company. A prize 
master and four British seamen were put on 
board, and the master and crew removed out 
of the Dove. About fifteen bags of corn 
were taken from the cargo on board the 
Nymph; and soon afterwards the schooner 
parted from the Nymph. On Sunday, the 
loth of August, the schooner was descried off 
the harbor of Harwich, and soon afterwards 

* [Reported by John Gallison, Esq.] 
= See The Mary [Case No. 9,184]; The Joseph 
[Case No. 7,53::: The Concordia, 2 0. Rob. 
Adm. 102; Ma sou v. The Blaireau, 2 Cranch 
[6 U. S.] 240; S. P. applied in case of salvors. 
See The Bello Corrunes, 6 Wheat. [19 U. S.] 
152; The Boston- & Cargo [Case No. 1,673]. 
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ran agroimd on the bar. She was imme- 
diately taken possession of by fonr Ameri- 
cans, who went in a small boat from the 
shore, namely, Messrs. Joseph Nickerson, 
Edward Phillips, Theophilns Burgiss, and 
Israel Nickerson. They obtained a sloop, and 
put a pai't of tiie cargo on board of her; and 
the Dove, when tlius lightened, floated off, 
and was then moored in the offing. The 
British prisoners were then landed, and se- 
cin-ed by the reeaptors. On ^klonday, the 
IGtli of Angnst, the schooner Dove, and the 
sloop with her, were brought into the harbor 
of Hai'wich. On the same day, Mr. Jere- 
miah Walker obtained a prize commission 
from the custom-honse for a small whale 
boat with five men, boarded the Dove, as 
she was coming into the harbor, and hy vir- 
tue of his commission, claimed to hold her, 
as prize. The actual reeaptors either acted 
upon the presumption, tliat Mr. Walker had 
acqmred a legal right to control tlie property, 
or they entered into an agi-eement to share 
in concert with him, for they acquiesced in 
his subsequent dU'ections and orders. The 
actual reeaptors seem to assert, that they 
acted under ignorance of their own rights; 
and Mr. Walker as exiilicitly considers them 
as entering into a joint engagement with 
him. It is not necessarj^ to settle this point 
in a dispute between the present parties; 
though I strongly incline to the belief, that 
^Iv. Walker attempted to use the ignorance 
of the actual reeaptors for purposes of his 
oAvn private interest, in a highly improper 
manner. Certain it is, that the whole merit 
of the recaptm-e attaches to other persons, 
ilr. Walker did nothing to accomplish the 
original enterprise; and his subsequent inter- 
ference was at a time, when the whole prop- 
erty was in complete security. 

Immediately after taking possession, Mr. 
AValker proceeded, without any authority, to 
an unlivery of the cargo. Although oji the 
captui'e by the Curlew, the ship's papers and 
documents wei-e carried on board of the 
Nymph, the ownership of both vessel and 
cargo might be easily ascertained, as the 
port of Boston was declared on her stern 
to be the schooner's home. The pretence of 
!Mr. Walker for this unlivery is intimated, in 
no equivocal terms, to have been the fear 
of plunder from the lawless character of the 
inhabitants of those shores. Such an im- 
putation is so pregnant with disgrace and 
inhumanity, that I confess myself slow to 
believe in its perfect verity. If it wei"e ti'ue, 
I should thinlv tliat more exact and decisive 
allegations would have been made by the 
witnesses, and that the scene would have 
been faithfully acted over, under tlie strong 
temptations of the case before the court. If 
indeed there are to be found banditti on our 
coast, who, without hesitation, plimder the 
property, which misfortune throws into their 
hands, I most sincerely hope that the public 
arm will reach theii" deeds, and scom'ge this 
foul (lislionor of om* countiy. I know of but 



one degree of atrocity beyond it, that of 
Im-ing by false lights the unhappy mariner 
to shipwreck, that the spoil may be more 
secm-ely shared. I cannot however but think, 
that Mr. Walker's conduct was too precipi- 
tate, and that he might well have secured 
the property on board by a competent guard, 
or by officers of the customs, until the owners 
at Boston could have been consulted. If he- 
had so done, it is highly probable, that the 
whole subject matter of the present conti-o- 
versy would have been avoided. 

On the 23d of August, a libel was filed in 
the district court by ::Mr. Walker against the 
Dove and cargo, as prize to a "five handed 
boat," duly commissioned on the IGth of 
August, and commanded by himself. Not 
the slightest intimation is given of the right 
or interest of the original reeaptors; they 
are studiously suppressed from the libel. 
The deposition of the British prize-master 
was taken in preparatory, and in his exam- 
ination, nothing is said as to any recapture, 
but that stated in the libel. It was only in 
the subsequent proceedings, that the real 
facts appeared, which were so disingenuous- 
ly concealed by Mr. Walker. No apology 
has been attempted for tliis conduct of Mr. 
Walker, by which he sought to rob other 
persons of the reward of their meritorious 
services, and appropriate to himself an un- 
deserved gain. The claimant, Mr. Ladd, 
having in the mean time heard of the re- 
capture of his vessel, proceeded to Harwich, 
and there made an adjustment with the orig- 
inal reeaptors, allowing them for salvage 100 
bushels of corn, and the head money from 
the United States for the prisoners. On the 
26th of August, at Harwich, Mr. Ladd met 
Mr. Walker, who had returned from Boston, 
whither he went to file the libel. An agree- 
ment was there entered into, by which Mr.. 
Walker, and his lieutenant Jonathan Phil- 
lips, for themselves and the crew of the said 
five handed boat, agreed to deliver up to 
the said Ladd, or to "his order, on demand, 
the above vessel and cargo, in as good order 
as received, free from all expenses, charges, 
or demands, that may or shall be made 
against the same, from the time taken pos- 
session by us (i. e. Walker and his crew), 
until the same shall be delivered up;" and 
further, to discharge Mr. Ladd from all de- 
mands, proceedings and suits, in conse- 
quence of the detention of said vessel and 
cargo. Afterwards, on the same day, in 
consequence, it is said, of a great deficiency 
in the cargo discovered by ilr. Ladd. the 
parties entered into a second agreement, as. 
follows: "It is mutually agreed by the sub- 
scribers, that on the full execution of the- 
agreement entered into this day by Jere- 
miah Walker and Jonathan Phillips to Wil- 
liam Ladd, and five hundred dollars in cash 
paid, that receipts in full of all demands 
shall be passed between us. Harwich, Au- 
gust 20, 1813. Signed, William Ladd, Jere^ 
miah Walker." In pursuance of this agree- 
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nient, Mr. Ladd received Iiis schooner and 
•eifflit hundred forty-five and a naif bushels 
•of corn. The -whole quantity landed, as ^Ir. 
Walker admits, was eight hundred and fifty- 
•ei{?ht bushels. On the 28th of August, tlie 
parties again met to complete the execution 
•of their agreement, at Mr. Walker's house. 
Mutual discharges were here drawn up in 
^ very inartificial manner, and signed by 
the parties, purporting on each side to be 
made in consideration of fifty dollars re- 
•ceived.' At this meeting no persons were 
present, but [Messrs. Ladd, Walker, and Thil- 
lips. No money was in fact paid to Mr. 
Ladd; and he alleges in his special affidavit, 
that :Mr. Walker fraudulently and violently 
seized and took away the discharges signed 
l)y him, Mr. Ladd, without having complied 
-with the terms (the payment of §oOO) on 
which alone tliey were to have any legal 
operation. Mr. Walker, in his affidavit, 
makes a general denial in very loose terms; 
and the parties respectively produce the 
counter receipts, which are filed in the 
cause. On the 2d day of September, the 
proctor for Mr. Ladd gave notice to the proc- 
tor of Mr. Walker in Boston, that the sup- 
posed settlement was fraudulent, and that, 
at the return day of the libel, a claim would 
be interposed against jNlr. Walker, for dam- 
ages, air. Walker was at this time in Bos- 
ton, and ordered his libel to be discontinued. 
On the 10th of September, the return day of 
tlie libel, the same not having been entered 
for ti'ial, Mr. Ladd filed a petition and affi- 
davit stating the special facts, on which a 
monition was afterwards issued against Mr. 
Walker, to proceed to adjudication. To this 
monition air. Walker has appeared, and filed 
his special exceptive bar and affidavit, rely- 
ing on the agreements and discharges of the 
2Sth of August Upon the hearing in the 
district court, the cause was dismissed; and 
an appeal being interposed, it has now been 
heard upon the allegations of the parties 
and the new evidence submitted to tliis 
court 

It has been argued, that this court ought 
not to take jurisdiction of the cause, because 
the question, as between these parties, was 
put at rest by the agreements before stated; 
and if these agreements have not been exe- 
cuted in good faith, a common law remedy 
is open to the aggrieved party. The juris- 
diction of this court over the present as a 
prize cause, is incontestible; and having 
possession of the principal cause, it will ex- 
ert itself over all the incidents and collateral 
questions. Whether it will, in any given 
case, interfere, and compel the party to pro- 
•ceed to adjudication, depends upon sound 
discretion. Certainly it would not choose to 
interfere after a great lapse of time, and 
gross laches in the claimant. But when the* 
claim is recent, and the tort manifest 1 see 
no reason to decline the jurisdiction, merely 
because a detached fragment of the cause 
may have assumed a shape fitted for the 
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interference of mere common law courts. 
Nor should I think it expedient to turn the 
party round to such tribunals, however high 
my respect is for tliem, when it is very pos- 
sible, that in the progress of the inquiry, a 
question of prize might intermix in tlie 
cause; a question, of which such courts 
have not jurisdiction. The embarrassment 
would be extreme, and unless a peremptory 
bar created by the party should exist it 
would involve the claimant in a conflict of 
jurisdictions, at once expensive and tedious. 
The prize jurisdiction too seems the proper 
ti-ibunal for questions like that before the 
court. It can measure out its rewards and 
damages from an investigation of the whole 
merits- It can consider the extent and the 
apportionment of salvage; and try the facts 
by compelling the answers of the parties on 
their solemn oaths. It is no disrespect to 
the common law courts, to state that the 
very exclusion of prize questions from their 
cognizance must materially narrow the view, 
which they are at liberty to take, of any de- 
tached incident And if the adjustment in 
this case was obtained by fraud, it may ad- 
mit of some doubt whether the common law 
courts can administer an adequate remedy. 
At all events, it would be a reflection upon 
the prize court to suffer a fraud to oust the 
aggrieved *part7 of his legitimate remedy. 
If indeed the claimant had, by any solemn 
act renounced his claim to damages, or had 
executed the supposed discharges in good 
faith; it would be too much to say, that this 
court ought to interfere, merely because the 
party has since become dissatisfied. But 
supposing these discharges were never exe- 
cuted, but fraudulently or surreptitiously 
obtained, there can be no legal ground to 
make such fraud an exceptive bar to further 
proceedings. 

Now, whatever doubts might very properly 
be entei-tained, as to the fact of such fraudu- 
lent conduct upon tlie evidence in the district 
court I feel no hesitation in saying, that the 
new evidence here appears to me decisive, 
that the discharges were not voluntarily or 
fairly delivered. The deposition of Mr. Phil- 
lips (introduced in behalf of Mr. Walker") is 
so equivocal, disingenuous, and evasive that 
it authorizes the most violent presumptions 
against his coadjutor. His vei-y silence, as 
to the occasion of the quarrel between the 
parties; his studied ignorance of all the 
special circumstances attending the delivery 
of the papers; and his misstatements of ma- 
terial facts relative to himself, throw a 
suspicion over his testimony, that necessarily 
involves his principal. Combining this de- 
position with the relaxed and general denial 
of Mr. Wallcer, and the testimony of Mr. 
Prince, it seems difficult to resist the con- 
clusion, that the dischai-ges of the 2Sth of 
August came into the hands of Mr. Walker, 
maia fide. It is probable, that 'Mv, Walker 
thought, upon reflection, that in agreeing to 
give ?500 to the claimant for the deficiency 
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discovered in the corn, he had acted with 
imprudence, and taken the hardship of an 
unequal bargain. But the mode he adopted 
to relieve himself, vras as unjustifiable as it 
was dishonorable. The agreements of the 
26th of August were but executory, and if 
he were overreached, as he now pretends, 
he was not without relief in this or in any- 
other court And even now, late as it is, as 
the claimant asks our interposition in his 
behalf, if the sum stipulated be in equity and 
good conscience, in sound and substantial 
justice, too much, tlie party shall not be with- 
out relief. 

And this leads me to the argument in de- 
fence, that, upon the whole facts disclosed, 
the claimant has no merits, and is entitled 
to no damages, because he has received his 
vessel and all the cargo, which came to the 
possession of Mr. Walker. I do not however, 
consider this defence on the merits to be 
fully supported. Ordinarily, after a captui'e 
by an enemy, a presumption of subti-action 
or a portion of the cargo might arise. But it 
is a presumption liable to be rebutted. And 
in the present case, there is strong evidence 
taken by Mr. Walker liimself, that shows no 
more than 14 or 15 bags of corn were taken 
out by the enemy. The residue came into 
the possession of the recaptors, and there is 
not the slightest evidence to show, that a 
single bushel was embezzled by them. On 
the contrary, the proof is pretty direct, that 
the whole of the recaptured cargo came into 
the custody of Mr. Wallcer. 

Undoubtedly, Mr. Walker is not responsible 
for more than came to his actual possession; 
nor for more than fair and reasonable dili- 
gence in the custody thereof. The deficiency 
is very considerable, even after a liberal al- 
lowance for that portion taken by the enemy. 
It is incredible, that Mr. Walker should agree 
to give ?500 on account of the deficiency, un- 
less he was sensible, that it was propei'ly im- 
putable to him. He had taken counsel on 
the subject of his rights, and had filed an al- 
legation in the alternative, as a case of prize 
or of salvage. Under such circumstances, 
he agreed to discontinue the legal proceed- 
ings, to pay his own costs and expenses, and 
to pay tlie claimant ?500. I am awai'e, t±iat 
this sum was considered in the disti-ict court, 
as nomine poenae, a mere penaltj' to secure 
the performance of the principal agreement, 
as to the restoration of the property. I can- 
not yield to this consti'uction of the words of 
the instrument and it seems irreconcilable 
also with the actual intentions of the parties. 
It is also material, that no such construction 
is asserted by Mr. Walker in his affidavit; 
and Mr. Ladd asserts positively, that it was 
a sum to be paid him for damages. This 
assertion of Mr. Ladd is no where contradict- 
ed or denied: and this silence certainly 
authorizes me to say, that the sum was not 
a penalty. Under all these circumstances, I 
nuist conclude that Mr. Walker had with- 
held from tlie claimant tlie whole quantity 



of corn which was deficient. Nor do I think, 
that the terms of the discharges of the 2Sth 
of August invalidate this conclusion. They 
I are very inartiflcrally drawn, and acknowl- 
edge a receipt of S30 on each side in full of 
all demands. Either this sum is merely nomi- 
nal, or the parties had materially varied in 
their respective claims. At all events, as the 
ti'ansactions of the 2Sth of August never ac- 
quired a legal validity, they offer no suffi- 
cient presumption to weaken the infereuces- 
from the preceding conduct of the 'parties. 
Had Mr. Walker behaved correctly, althougli 
he might not have been entitled strictly to 
salvage, yet the court would have been in- 
dulgent in allowing him a recompense for his 
services, in the preservation of the property. 
Embezzlement of property saved, is a for- 
feiture of the right of salvage. I would not 
apply so harsh an imputation to Mr. Walker; 
but he cannot expect after so much impro- 
priety and disingenuous ness, that this coui-t 
should listen to any claim for a recompense 
in the natm-e of salvage. He must, therefore, 
be confined to the allowance of such ex- 
penses only, as were incurred in the actual 
landing of the cargo; and I shall allow a 
reasonable sum for these expenses, to be de- 
ducted from the damages, which he may be 
ordered to pay to the claimant 

I shall order a decree, that Mr. Ladd re- 
cover against Mr. Walker the value of ih" 
deficiency of the cargo, deducting the allow- 
ance aforesaid, and his costs in the.se proceed- 
ings. The actual damage sustained by Mr. 
Ladd, and no more, can be recovered. Proba- 
ble profits can form no item in the accouut; 
and, as to other allOAvances claimed, it can- 
not be necessary for me to state my reasons 
for rejecting them. The value of the corn 
must be estimated at the market price at 
Harwich, at the time of landing. 

On these principles and facts, the following 
account is adjusted: — 

Whole oarpo on board, lo.jl bushels. 

Deduct takon bv tlic enemv, l.j bn;?fl.(ea.T) ;») buslids. 
*' mi>smKand lost inmousurins, &c. 1.3 1-2 
" received by Mr, Ladd. 84") 1-2 

S«9 

Whole deficiency, 162 

At ."*1.33 1-3 per bnshel, is §210 



Deduct for allowance for expenses of 
laudinj?, 

BahmeeullowedMr. Lnddasdamages, 
Ii)(erest for 3 months, 

Dnmages, 



21 



$19.f).0i> 
SI 97.93 
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DOW et al. v. CHAMBERUN et al. 

[o McLean, 281.]^ 

Circuit Court, D. Michigau. June Term, 1851. 

DUED AS MOUTGAGE— PAltOl. EVIDENCE — EQUITY 
PUOCEDUUE AND PkACTICE— STATE STATUTES. 

1. A deed absolute upon its face, may be 
shown by parol evidence, to have been intended 
as a stH'urity. 

[Cited in Teal v- Walker, 111 U. S. 247, 4 
Sup. Ct. 420.3 

[See Amorv v, Lawrence, Case No. 33G; An- 
drews V. Hyde, Id. 377.] 

2. But parol evidence is not admissible to con- 
tradict a written instrument. 

3. T^^iere a deed was given, with warranty, 
and a defeasance that the grantor should have 
a re-conveyance, if within twelve months, he 
should pav the debt, although in the meantime 
the grantee had a right to sell the whole or a 
part of the property at a price fixed, in pay- 
ment of the debt, the deed will be considered 
as a security. 

4. A statute of a state which regulates the 
procedure, on a bill of foreclosure, does not ap- 
ply to the courts of the United States. 

5. Thev do not derive their chancery jurisdie- 
tion, or their rules of practice, from state au- 
thority. 

Mr. Lathrop, for complainant 
Mr. Emmons, for respondent 

OPINION OF THE COURT. This is a bill 
to foreclose a mortgage, and the question is, 
whether the propert^^ was given in payment 
or as a security. The plaintiff recovered 
against the defendant Samuel Chamberlin 
and one David M. Hinsdale, a judgment for 
the sum of $756-93 and costs, on which an 
execution was issued on the 16th of January, 
1847, which was levied upon cei*tain real es- 
tate as the property of Chamberlin, and 
was advertised for sale. The counsel for the 
plaintiffs attended on the day of sale, and on 
examination found the property levied on 
much encumbered, so as to be insufficient to 
satisfy the judgment And it was agi-eed 
that the levy should be released, on the de- 
fendant's executing a deed of general war- 
ranty to Dow, one of the plaintiffs, for cer- 
tain lots in the village of Pontiac, which 
deed was duly executed. After the deliv- 
ery of the deed, the following instrument 
was drawn up by the attorney of the 
plaintiffs, and delivered to the defendant: 
"Whereas, Samuel Chamberlin has this day 
executed to Marcus F. Dow, a warranty deed 
for lots 95, 96, 97, 107, 112, and 113, of the 
Eastern addition of the village of Pontiac 
to apply on an execution issued from the 
United States court in favor of Dow and 
others, against said Chamberlin and D. M. 
Hinsdale. Now this witnesseth, that the said 
Chamberlin or D. M. Hinsdale shall, at any 
time, within the ensuing twelve months, be 
entitled to the privilege of redeeming said 
lots, on payment of the said judgment so ren- 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



dered against them by the said United States 
court in favor of said D. K. and S.; and the 
said plaintiffs hereby agree to reconvey said 
premises to said Chamberlin on payment of 
said sum of money as aforesaid; plaintiffs re- 
sei-ving, bowever, the right to sell any part 
of said premises when opportunity offers, 
provided they do not sell them at a less rate 
than .$155 per lot, as this day appraised by 
persons named; and shall apply the proceeus 
thereof in liquidation of said judgment pro 
tanto." Parol evidence has been heard, not 
to explain any matter upon the face of the 
above insti-ument, or of the deed, but to show, 
beyond the instruments, the nature of the 
transaction. 

The parol testimony casts very little light 
on the transaction. The statements of the 
witnesses were made from general impres- 
sions, the words spoken not being recollected. 
Buddington's impressions were, that Cham- 
berlin refused to give the lots as collateral 
security, as that would take away his control 
over them, and leave the debt still unpaid. 
And Duffield says that twelve months were 
given to Chamberlin to sell the property-. 
This placed the property within his control, 
unless each lot should sell for one hundred 
and fifty-five dollars. This may have re- 
moved Chamberlin's objection to giving a 
lien on the lots. At least it is as reasonable 
a conclusion as any which can be drawn, 
from the very vague parol testimony in the 
case. We must look to the two instruments 
chiefly, to ascertain the cbaracter of the 
ti-ansaction. The deed was absolute upon its 
face, and conveyed the fee, with warrant?-, 
to the grantee. And this being done in pay- 
ment of the judgment, it is contended, the 
transaction was closed. That this was not 
the understanding of the parties appears 
from the fact, that the plaintiffs had the 
right to sell the lots at the price fixed, the 
proceeds to be paid, pro tanto, on the judg- 
ment Now, if the judgment had been con- 
sidered as discharged by the conveyance of 
the lots, why should the price of the lots be 
limited, and, particularly, why should the 
proceeds be applied in part discharge of the 
judgment? It is no satisfactoiy answer to 
this, that Chamberlin was desirous to have 
a re-conveyance of the lots, or, at least, a 
part of them, and therefore a limitation on 
the price was fixed. This limitation might 
have been agreed upon, without providing 
that the money received should be paid on 
the judgment If that judgment had been 
discharged by the conveyance, of what im- 
portance could it be that the money received 
on the sale of the lots, should be paid on it? 
Could the parties have supposed that a dou- 
ble discharge of the judgment was neces- 
sary? 

It is true the defeasance was written by 
the plaintiff's attorney, to secure a right to 
Chamberlin which he deemed of some im- 
portance; and which he received, and it is, 
therefore, evidence showing, to some extent. 
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the nature of the agi-eoment. It does not 
appear that any evidence of the payment of 
the judgment was required. It would be an 
extraordinary transaction if an indiyiduai 
should pay a judgment in land or money, 
and take no evidence of the fact The plain- 
tiffs were not required to enter upon the rec- 
ord nor on tlie execution, satisfaction; and 
nothing seems to have been said of the pro- 
priety of giving a receipt The written in- 
struments show nothing in relation to the 
judgment, except that the proceeds of the 
lots sold wore to be applied, pro tauto, to its 
payment The deed and the defeasance are 
to be construed, as though they were but one 
instrument The deed is absolute on its face, 
but to be defeated, and a re-conveyance 
made, if, within twelve months, Chamberlin 
should pay the judgment The privilege of 
selling the lots, at a fixed price, by the 
grantee, was not exercised. If it had been, 
the judgment would have been discharged, 
in whole or in part, by a sale of a part or 
the whole of the property, with the consent 
of Chamberlin. The effect of the arrange- 
ment was, to give Chamberlin twelve months 
to pay the money, which, if paid, brought 
back to him the land conveyed. We are sat- 
isfied that the deed was given as a security, 
and that it must be treated as a mortgage. 
It is clear that no personal liability is im- 
posed by tills ti-ansaction on Chamberlin, ex- 
cept by the general warranty of the title to 
the lots. But the liability under the judg- 
ment remains, it not having been paid by 
the conveyance of the lots. The suggestion 
that it was discharged by the levy on the 
unencumbered property, which levy was aft- 
erwards released, is not maintainable. 

The defendant insists, that as the mortgage 
was given to secm-e, collaterally the judg- 
ment; and, as^the bill states, an execution 
had been issued on the judgment, since the 
mortgage was executed, on which nothing 
has been done or return made, that the com- 
plainants cannot proceed until they have at- 
tempted to collect the judgment The 109th 
section of the general chaucei-y act of this 
stite provides, "If it shall appear that any 
judgment has been obtained in a suit at law, 
for the moneys demanded by such bill, (of 
foreclosure) or any part thereof, no proceed- 
ings shall be had in such ease, unless to an 
execution against the property of the defend- 
ant in such judgment, the sheriff shall have 
returned that the execution is unsatisfied in 
whole or in part a.nd that the defendant has 
no property whereof to satisfy such execu- 
tion, except the mortgaged premises." Un- 
der this statute it has been held {1 Walk. Oh. 
387) that a bill filed to foreclose a mortgage 
given to secure a judgment is demurrable, 
unless it appear in the bill that an execution 
has been issued on the judgment, which has 
been returned unsatisfied, in whole or in 
part and that the defendant has no proper- 
ty-, except tlie mortgaged premises, to satisfy 
the judgment 
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The complainants, in their bill, allege that 
on the 0th of October, 1848, they caused an 
alias writ of fieri facias to be issued on the 
judgment, yet no proceedings were had on 
said execution, and that the life of the same 
has long since expired, to wit, on the first 
Monday of December, 1848. That said exe- 
cution is in then: possession ready to be pro- 
duced to the court It is too late to make 
this objection, it is contended, at the final 
hearing. The .statute is peremptory, but the 
com-t are not bound to take notice' of it un- 
less it shall be set up in the answer, or by 
demurrer where the facts appear upon the 
face of the bill. In the state com-ts the ob- 
jection would be fatal to a fm-ther procedurti 
in the case. But this provision of the stat- 
ute being a rule of practice, belonging to the 
remedy, does not apply to the circuit com-t 
of the United States; neither its jtn-isdiction 
nor i>ractice in chancery is derived from or 
governed by the state laws. In several of 
the states ^^'hich have no courts of chancery, 
such a jiu'isdiction is exercised by the coiu-ts 
of the Uuited States. The court will direct 
a sale of the mortgaged property, and enjoin 
the plaintiffs from issuing an execution on 
the judgment, until the order of this court 
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DOAY V. HARR^ 

District Court, N. D. California. Mav 12, 
1876. 

ChARTEU PaUTY — BuEACn by MaSTEIJ — LlAItlLITY 
OP ClIAUTKUER FOU POKT ClIAKRES AND DlS- 

OHAKGixG Cahgo— Damages fou Detention. 

[1. The master of a vessel chartered to car- 
ry coal consigned to a naval vessel at Oiuialas- 
ka, being ready to sail next day, so informed the 
charterer, who, wishing to cancel the contract 
with the naval authorities, left to consult with 
them for that purpose, and instructed the mas- 
ter, if he (the charterer) did not come on 
board in the morning, to proceed according to 
his instructions. Having procured permis.sion 
to deliver the coal to other parties, the cliar- 
terer returned about daylight, saw the vessel, 
but made no effort to board her until some 
hours later, at which time she had sailed. 
Held, that the master was not guilty of mis- 
conduct amounting to a breach of the charter 
party.] 

[2. On arrival at Ounalaska, the master, not 
finding the naval vessel, waited for a month, 
and news having arrived of her loss by ship- 
wreck, after waiting some time for a berth, he 
landed the coal. The charter party provided 
that the cargo should be discharged free of all 
expense to the vessel, the charterer to pay port 
charges. Held that, under the circumstances, 
the charterer was liable for both the port char- 
ges and the costs of discharging the vessel.] 

[Cited in ilcLeod v. 1,600 Tons of Nitrate of 
Soda, 55 Fed. 532.] 

[3. The charter party likewise provided that 
the charterer should pay ^100 per dav for every 
day's detention of the vessel by his default. 



^ [Not previously reported.] 
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Held, that lie was liable for the agreed sum 
"for the period of delay at Ounalaska.] 

[Cited in McLeod t. 1,GOO OTons of Nitrate of 
Soda, 55 Fed. 532.] 

[This was a libel by George "W. Dow, mas- 
ter of the bark Sierra Nevada, against 
■Cbai-les Hare, for breach of a charter party.] 

HOFFMAN, District Judge. On the 3rd of 
June, 1875, the respondent chartered the bark 
Sierra Nevada, of which libelant was master, 
to convej-^ a cargo of coals, then on board, 
-and of which the respondent was the owner, 
from San Francisco to the port of Ounalaska. 
The charter party provided that ten running 
-days should be allowed for the discharge of 
the cargo, to commence on the date of ar- 
rival; charterer to furnish lighter when re- 
■qmred for ballasting the vessel at Ounalaska 
free of expense; and for each and every 
•day's detention by default of charterer or 
his agent .?100 per day were to be paid to 
the respondent or his agent; cargo to be 
•discharged by charterer free of all expense 
to vessel; free of commissions; any port 
charges to be borne by charterers. On the 7th 
^nd 10th days of June, respectively, the libel- 
ant executed and delivered two sets of bills 
-of lading. By the fii'st, he agi'eed to deliver 
two hundred tons of coal to the Alaska 
•Commercial Comijany or assigns; cargo to 
be received at Ounalaska and delivered as 
jier condition of charter party. By the sec- 
ond set of bills of lading, the master agreed 
to deliver 587 tons of coal, more or less, unto 
"U. S. Steamer Saranac or to assigns;" cargo 
to be received at Ounalaska and delivered 
.as per condition of charter. As the time when 
the Saranac was expected to arrive at Ouna- 
laska was near at hand, the United States 
navy officers, with whom the respondent 
had contracted for her supply, were ur- 
gent in demanding the dispatch of the ves- 
■sel, threatening to annul the couti'act un- 
less she sailed forthwith. The respondent 
therefore frequently, and with some intem- 
perance of language endeavored to hasten 
the libelant's preparations for departure. 
On the 10th, about 12 o'clock, the vessel was 
-cleared by him, and on the same day a tug 
was ordered by the master for tlie ensuing 
morning. On the afternoon of same day 
the libelant, at the request of the respondent, 
went to the office of the Alaska Commercial 
Company, to give a new bill of lading for 
tlie coal to be delivered to the company. 
While there, he was asked by an agent of 
the company what he would do with the 
steamer's coal if she did not arrive, to which 
he replied- that he supposed he would bring 
it back again. The respondent then said he 
would instruct the company to receive it To 
this, libelant objected that he had signed 
Tjills of lading for coal to be delivered to 
United States officers on board the Saranac, 
and that he could not make any other dis- 
position of it without the admiral's orders. 
The rest of the conversation is differently re- 
lated by the parties. 



The libelant states that Hare then asked 
him when he was going to sea, to which 
he replied that he well miderstood that the 
pilot and tug were ordered, the crew on 
board, and the vessel ready to go with the 
next morning's tide. Hare then said: "I 
don't want to detain you a moment I can't 
go to INfare Island and back before 11 a. m. 
to-morrow, which I shall have to do to get 
bill of lading endorsed." He then seemed 
to think of the cattle boat; said he would 
get back by daylight and come on board, and 
charged the libelant particularly not to wait 
for him a moment. 

IVtr. Hare testifies that he certainly ex- 
pected the libelant to wait for him, and de- 
nies that he ever instructed him not to do 
so. Mr. Grecnbaumand Mr. Newmann, agents 
of the company, who were present, state 
that they do not remember that Hare told 
the libelant not to wait for him. But 'Sh:. 
Newmann is unable to state tliat he was pres- 
ent at all the conversation. Mr. Hare there- 
upon hmTied to the Mare Island boat, went 
to Mai*e Island, procured from the admiral 
an order to the respondent for the delivery 
of the coal to the Alaska Company, if the 
Saranac should not be in port, and returned 
in a cattle boat to this cifj', where he arrived 
about daylight. On his way to the landing, 
he passed neai' the vessel, and observing no 
movement on boai"d, and no one on deck, he 
proceeded to his house, took brealcfast, and 
then went to his store. From his store, he 
went to the steamtug office, and asked a 
man, who was sweeping the rooms, for the 
order book. Finding, as he says, no enti'y 
of an order, he returned to his store, wrote 
two letters, and tlien proceeded to the wharf, 
to go on board the bark and see the respond- 
ent. He found that the vessel had sailed. 
From the evidence of the persons on board 
the vessel, the captain of the steamtug and 
tlie pilot, tlie vessel must have got away be- 
tween 8^/^ and 9 o'clock. It is also clear that 
the tug had been ordered the day before. 
The vessel iiroceeded on her voyage, arrived 
at Ounalaska on the 14th of July, and dis- 
charged the coal consigned to the Alaska 
Company. She then hauled out in the stream 
to await the arrival of the Saranac. On the 
14th of August the schooner Siam arrived, 
and reported the loss, by shiin^n;eek, of the 
Saranac. On ascertaining that the Siam 
brought no ordei'S for him, the libelant con- 
cluded that it was for the- best interests 
of all parties to land the coal. He was in- 
formed hj the agents of the company that he 
could not come to the wharf until the Siam 
had finished discharging. This occurred on 
the 28th. The discharge of the SieiTa Nevada 
was then commenced, and completed on the 
13th of September. He then took in ballast, 
which he got on board on the 17th. On the 
20th he sailed. The coal was left in charge of 
the company's agents, to be held subject to 
the libelant's claims. The libelant now claims 
for demurrage at $100 per day for fifty-two 
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days, viz. from and including the 24t]i of July 
to and including the l-lth of September, 
$5,200; for expense of discharging coal, 
$1,174; and for port charges, $10. 

The respondent insists that he is not lia- 
ble for the consequences of the nonarrival 
of the Saranac: (1) Because he had made pro- 
vision for that contingency, and that his ar- 
rangements were frustrated by the miscon- 
duct of the master in sailing away contraiy 
to orders. (2) That, by the terms of the 
charter parts', he is liable only for detention 
of the ship caused by his default, and that 
he is not responsible for the shipwreck and 
consequent nonarrival of the Saranac. 

1. Was the master in fault in not waiting 
for Mr. Hare to come on board after his re- 
turn from Slare Island? The libelant tes- 
tifies very positively that the respondent was 
omi)hatic in his insti'uctions to him not to 
wait a moment. Although neither Mr. Green- 
baum nor Mr. Newmann recollect this fact, 
yet it is to be noted that Mr. Hare does not 
pretend that he gave any directions to the 
master to await his return. He evidently 
expected to reach this city by daylight, as 
in fact he did, and there was no occasion for 
any instruction to the master to delay his 
departure. What, tlien, was the situation in 
which the latter found himself when the tug 
came alongside to take him to sea? Mr. 
Hare had been urging his departure for some 
days. He had informed him that the naval 
authorities threatened to annul their contract 
unless the vessel sailed at once. In point of 
fact, although it does not appear that the 
master knew it, an oflficer was on the way to 
the city with orders to cancel the contract if 
the vessel had not sailed. So impressed was 
Mr. Hare with the necessity of dispatch that, 
on the 9th, he telegraphed to the admiral 
that "the ship had gone below, and would be 
towed to sea in the morning." The vessel in 
fact had not, at that time, left her moorings, 
and did not get under way until the morning 
of the 11th. Mr. Hare had, on the previous 
day, cleared the vessel, and knew that she 
was ready for sea. A pilot and steamtug had 
been engaged. When the latter came along- 
side, the master, in the absence of specific in- 
structions to the contrary, had but one course 
to pursue. He had a right to suppose, from 
the failure of Mr. Hare to present himself, 
that either he had not succeeded in obtain- 
ing tlie order he desired, or that he had been 
unable to come down in the cattle boat. He 
therefore could not be expected until 11 
o'clock. Had the master, under those cir- 
cumstances, determined to wait, and had 
Captain Phelps arrived by the 11 o'clock boat 
and annulled the contract, what excuse could 
he have offeiod to the respondent? If Mr. 
Hare had not chosen to a-ssume that the ves- 
sel was not going tc sea, he could readily 
have communicated with the master. The 
vessel lay at a very short distance from the 
wharf where he Innded from the cattle boat. 
He arrived at about daybreak. Instead of 



going on board, he wasted several hours, and 
only reached the whai'f opposite her place 
of anchorage about 9 o'clock. Even then, 
he could, by taking another tug, have read- 
ily overhauled her. She lay becalmed at 
short distance from the Heads during the 
entire day. His neglect to make, until the 
last moment, any provision for the nonar- 
rival of the Saranac, and his conduct after 
his return from Mare Island seem to show 
that he was not deeply impressed withtheim- 
portance of doing so. It could have been 
useful only in case the Saranac were disabled 
or wrecked, an event extremely unlikely to 
occm*. Certainly neither he nor the master 
could have anticipated it. So far as appears, 
the latter acted in entire good faith. He had 
no motive to hasten his depai-ture except the 
desire to obey orders. He states that he 
would have preferred to remain three days 
longer. He certainly could not then have 
foreseen the long detention to which he would 
be subjected at Ounalaska. 

Mj' conclusion is that the respondent has 
failed to show that he has beeu liberated 
from the obligations of the charter party by 
the misconduct of the libelant. 

The charter party provides that the cargo 
shall be discharged by the charterer free of 
all expense to the ship. Port charges are also 
to be borne by the charterer. The master, 
in landing and storing the cargo, seems to 
have acted prudently and for the interest of 
all concerned. He is, therefore, entitled to 
recover the sums paid by him for dischar- 
ging the cargo and for port charges. 

With regard to the claim for demurrage 
there is more difficulty. By the terms of the 
charter party, demurrage is to become due 
only for detention caused by default of the 
charterer or his agent. In all contracts of 
affreightment, there is, in the absence of an 
express contract, an implied agreement that 
the consignee of goods will provide for dis- 
chai'ging and receiving them within a reason- 
able time, to be ascertained by the jury, on 
consideration of all the circumstances. But 
the consignee may explain or excuse his de- 
lay by proof of extraordinary circumstances 
beyond his control, which prevented him. 
Cross V. Beard, 2G N. Y. 85. In Towlo v. 
Kittell, 5 Cush. 18, it was hold, where 
the vessel was ordered away from the- 
usual place of discharge by competent au- 
thority on account of the prevalence of an 
infectious disease, that the delay thereby 
occasioned was not caused "by the default'" 
of the charterer. But in tliis case no fault 
whatever could be Imputed to tlie charterer 
or his agent. The delay was caused by 
superior authority. It would seem to be as- 
much a part of the contract, that the shipper 
shall provide a consisrnee to receive the goods 
at tJie place of destination, as tliat the car- 
rier shall ti'ansport and deliver them. If, 
on the arrival of tlie vessel, the consignee 
cannot be foimd after diligent inquiry by 
the master, the delay so occasioned ought. 
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in justice to be deemed to have been caused 
by the default of the sbipper or bis agents. 
So, in tbis ease, if the coal bad been con^ 
signed to tbe Alaska Company, and, by rea- 
son of tbe want of dockage facilities, tbe 
discbarge bad not been completed xmtil after 
tbe lay days bad expired, no doubt would, I 
presume, be entertained tliat tbe detention 
sbould be atti-ibuted to tbe default of tbe 
agents of tbe charterer, for tbe latter cove- 
nanted to discbarge the vessel witbin a pre- 
scribed time. But, suppose that tbe Saranac 
bad arrived and received the coal, but not 
unta after tbe expn-ation of tbe lay days; 
ought not tbe charterer to be responsible for 
tbe detention? By tbe biU of lading, tbe 
Saranac was tbe consignee to whom the coal 
was to be delivered. The consequences of 
her unpunctuality ought to be borne rather 
by tbe party whose agent she, in effect, was, 
and who bad viitually stipulated that she 
would be ready to receive the whole cargo 
witliin ten days after tbe ship's arrival, rath- 
er than upon the shipowner, who was a 
stranger to the contract with the govern- 
ment, and was Entirely subject to the char- 
terer's directions as to tbe parties to whom 
tbe cargo was to be delivered. If the char- 
terer would be responsible for the delay of 
tbe steamer in arriving, it follows that be 
is responsible for her total failure to arrive, 
provided the master has not waited for her 
an unreasonable time, which is not pretended 
in this case. The voyage described in the 
charter party is a voyage from San Fran- 
cisco to Ounalaska. The bill of lading, made 
some seven daj's afterwai'ds, designates tbe 
steamer S^'anac or assigns as tbe consignee. 
It does not appear that, at tbe time of mak- 
ing the charter party, the master was aware 
that the coal was to be delivered to the 
steamer. But, assuming that be was, and 
tliat be also knew that the steamer, although 
expected, was not then at Ounalaska, and 
that, therefore, it was possible she might not 
reach that port at all, it seems more reason- 
able to suppose that tbe consequences of such 
an accident were intended by the parties to 
be borne by the sbipper rather than by the 
ship; for the former reaped the whole ben- 
efit from the contract with the government, 
had tbe means of estimating tbe probability 
of the Saranac's arrival, and could have pro- 
vided for an indemnity in case delivery to 
her was delayed or prevented by her non- 
arrival. 

I have been referred to no case, the cir- 
cumstances of which bear any dose analogy 
to those of tbe case at bar. So far as I know, 
the question, as here presented, is novel. I 
feel much, hesitation in deciding it, and hope 
it may be submitted to an appellate com*t. 

A decree will be entered in favor of tbe li- 
belant for the amount claimed in tbe libel, 
less two days' demurrage, which seems to 
be overcharged. 

[NOTE. On appeal to the circuit court, the 
decree was aflirmed without opinion.] 
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DOWDALL T. PENNSYLVANIA R. CO. 

[13 Blatchf. 403.] ^ . 

Circuit Court. E. D. New York. June 9, 1S7G. 

Evidence — Admissioks of Agent — Negugkxt 
Towage— ToTAi. Loss, Evidexce op — jVIakkkt 
Value. 

1. In tlie trial before a jury, of an action at law 
to recover damages for the loss of the plaintiff's 
canal-boat, through the negligence of the de- 
fendant, while being towed by the defendant, 
the boat, which was loaded with coal, having 
struck the spiles of a bridge and sunk, the plain- 
tiff, on being examined as a witness, testified, 
under objection, that he afterwards had a con- 
versation with a person who was the agent of 
the defendant in regard to tow-boats, and he 
said that the boat was sunk, and that it would 
cost more to raise her than she was worth, and 
that he regarded her as a total loss: Held, that 
the evidence was competent. 

[Criticised in Jennings v. Muller, Case No. 7-, 
282.] 

2. The statement was within the scope of nis 
agency, there had been time for the agent to 
make an examination, and it is to be assumed 
that he had made one; nor was it a subject in 
relation to which it was necessary to be shown 
that the person speaking was an expert. 

3. A party claiming a total loss of his vessel 
must prove either an actual total loss, or that 
it would cost more to raise and repair the vessel 
than she would be worth when repaired. The 
burden of proof is upon him. 

4. The facts, that the boat was struck, and 
filled and sank to the bottom of a river in which 
the tide ebbed and flowed, and that, after the 
lapse of sufficient time to ascertain the facts, 
the agent of the party causing the injury de- 
clared to the owner that she was a total loss, 
and that it would cost more to repair her than 
she would be worth when repaired, were evi- 
dence to justify a submission of the question to 
the jury. 

5. The fact that the boat was proved to havt 
been subsequently seen lying in the harbor of 
New York, slightly repaired and lying in the 
mud, did not necessarily alter the result The 
whole evidence was proper for the jury. 

6. On the question of the actual market value 
of the boat at the time of her loss, it was compe- 
tent evidence for the plaintilf to testify as to 
what he had paid for her and what he had ex- 
pended upon ner. 

[7. Cited in Powell v. The Willie, 2 Fed. 99, 
to the point that the defendants were bound to 
possess a knowledge of the dangers of the navi- 
gation they undertook.] 

Timothy 0. Cronin, for plaintiff. 
Charles H. Woodruff, for defendant. 

HUNT, Circuit Justice. This is a motion 
for a new trial, on a bill of exceptions. The 
case was ti'ied before a jm-y, in June, 1875, 
and resulted in the finding of a verdict for 
the plaintiff, for eight hundred dollars. The 
action was to recover damages for the los& 
of tbe canal-boat of the plaintiff [Michael 
Dowdall], through the negligence of the de- 
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fondant, while being towed by the defend- 
ant from tiie city of New Brunswicli to the 
city of New York. The defendant has made 
a bill of exceptions, obtained a stay of pro- 
ceedings, and now presents his case upon 
the motion for a new trial. 

TIio lirst objection is to the admission of 
the evidencp founded upon the statement 
of Mr. Jai-rard. The plaintiff commenced 
his case by calling the master of the boat 
alleged to have been injured, who testified 
to the circumstances resulting in her strik- 
ing against the spiles of the bridge, and that 
she went down to the bottom of the river. 
She was loaded with coal, and was being 
towed by one of the defendant's tow-boats 
through the Hackensack river, when the acci- 
dent occmred; and it was in that river that 
she sank. The witness then added: "I saw 
Mr. Jai-rard and Mr. Stevens. Mr. .Tarrard is 
agent for tlie company, and Mr. Stevens su- 
perintendent. I saw Mr. Jarrard at Now 
Brunswiclc. He is agent of the comiiany in 
regard to tow-boats. He told me to see Mr. 
Stevens at Hoboken." Mr. Dowdall. the 
plaintiff, was then called, who testified .as 
follows: "I had a conversation with Mr. 
JaiTard. He told me that the boat was sunk, 
and that it would cost more to raise her than 
she was worth, and that he regarded the boat 
as a total loss. I then went to see Mr. Ste- 
vens, and he sent me back to Mr. Jai*rard." 
The admission of this evidence forms the 
gi-ound of the first exception by the defend- 
ant This objection is attempted to be sus- 
tained upon different grounds. Thus, it is 
said: 1st, that the statement is not of such 
a nature as would bind a principal, by the 
laws of agency; 2d, that it does not appear 
that it was within the personal knowledge of 
tiie agent; 3d, that it does not appear that it 
was within the scope of his agency; 4th, that 
it was not a part of the res gestae; 5th, that 
an admission is not competent evidence of a 
fact which might be proved by direct testi- 
monj-; and, 6th, that this evidence became 
incompetent when it aijpeai'ed afterwards 
that the boat was in ftict raised and brought 
to New York. 

It had been proved already, that one of 
these men, Jarrard, was the a^ont of tlie com- 
pany in regard to tow-boats, and that, upon 
application to this agent, he referred the 
plaiiKiff to the other agent, Stevens, who 
was the superintendent of the company. We 
are to assume of these men, as of otlier 
agents of railroad companies, first, that they 
speak for and represent tlieir principals with- 
in their agency; and, second, tliat they act 
in the interests of their principals— at least, 
that they do not intentionally favor others at 
the expense of their principals. Here is the 
case— not an luicommon one — of a man whose 
boat has been sunk while in the charge of the 
company. She goes to the bottom of the 
river and lies there. What is the owner to 
do? Shall he rush to a lawyer's office and 
order a suit to be con.menced, or shall he 



apply to the company for redress? He wise- 
ly takes the latter com-se. To whom shall 
he apply? One would say, to those agents 
having in charge the subject of towing boats. 
This accident happened in the state of New 
Jersey, and, from the name of the company, 
we may suppose that its principal place of 
business, and its president and secretaries, 
would not be found in that state. The agent 
in respect to towing boats, and the superin- 
tendent of the company, are foimd, and from 
one of these he is referred to the other. 
When he there makes application, it seems 
to have been already ascertained that the ac- 
cident had oecm*red, and what were its re- 
sults. We are not to assume that Mr. Jar- 
rard, the agent of the company, would make 
the positive statements he did, unless he had 
examined into tlie case. We cannot suppose 
him thus ready to favor a stranger at the 
expense of his employer, unless he had as- 
certained that it was his tlutj- to do so. 
Apparently, he had informed himself of the 
state of the case, as, witliout making fm-ther 
inquiries, he informed the plaintiff, as of his 
own knowledge, that the boat was sunk, tliat 
it would cost more to raise her than she was 
worth, and that he regarded her as a total 
loss. 

I cannot think it necessary to the coirne- 
tency of an admission, that the party mak- 
ing it shall be shown to bo an export on tin; 
subject of the evidence admitted. If the case 
had been reversed, and Uowdall had admit- 
ted that the expense of raising would have 
been less than tlie value of the boat when 
raised', the evidence would have been compe- 
tent. It would not have boon conclusive, 
and he might have shown the ti'uth in op- 
position to his admission, as the defendant 
might have done hero, but. it would have 
been good as far as it wont. The subject- 
matter of the admission appears to have been 
more within the department of the agent of 
the tow-boats of the company, than of any 
other agent or officer. It was his duty to 
see to this subject, and to see that, in respect 
to boats to be towed, the interests of the com- 
pany were protected. That this boat was 
subsequently i*aised and brought to the city 
of New York, is a circumstance affecting the 
weight, and not the competency, of the evi- 
dence. I shall have occasion to refer to this 
subject further, in considering the objection 
to the charge, on the point of a constructive 
total loss. 

The second objection also arises upon the 
testimony of the plaintiff, Dowdall. He 
says: "The vahie of the boat was fifteen 
hundred dollai's. She was worth that to 
me." This was objected to by the defoiKl- 
ant's counsel, and an exception taken. Tlie 
witness proceeded: "I paid seven hundred 
dollars, and laid out three or foui* hundred 
dollars." This was also objected to, the ob- 
jection was overruled, and the defendant ex- 
cepted. The defendant's argument, that the 
actual market value of the boat at the time 
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of the iujui-y furnishes the rule of damages, 
is certainly a sound one. What the plaintiff 
paid for her, or what rei:airs he put upon 
her, do not necessarily establish her value. 
Nevertheless, these are competent facts, as 
bearing upon the question of actual value. 
What an article will sell for is a good test 
of value; and what the boat sold for, when 
the plaintiff bought her, is one of those tests. 
It is not conclusive. He may have paid an 
extravagant price, he may have made a very 
good bargain, or the, circumstances may now 
be very different So, his expenditures up- 
on her enter into the same view. If she was 
worth a certain sum when he bought her, it 
is not an unreasonable argument tliat the ex- 
penditure of $300 upon her added so much to 
her value. It was for the jm-y to determine. 
It was never doubted, that what the plain- 
tiff gave for his boat or his horse or his car- 
riage, withhi a short time before the injury 
to it, is competent evidence on the question 
of value. The practice on that point, at jury 
ti-ials. is believed to be uniform. The state- 
ment that the boat was worth the sum stat- 
ed, to him, the plaintiff, was not specially «'X- 
cepted to. It is quite likely, that, if attention 
had been called to that expression, the court 
would have limited the evidence to the value 
of the boat generally and not Its value to the 
plaintiff. The exception was general, to the 
plaintiff's evidence that the boat was worth 
$1,500, as well as that she was worth that 
to me." 
The remaining excex>tion is to the charge of 
the judge. Among other things, the jm-y 
were charged as follows: "If you hold, that, 
upon the proof, the plaintiff is entitled to re- 
cover, the next question is as to the amoimt 
of such recovery. On that point, I charge 
you, that the rule of damages is this— 1. If 
the boat was sunk, and was totally lost in 
fact," the plaintiff is entitled to recover her 
actual value at that time. 2. If she was not 
actually and totally lost, but was in such a 
condition that the expense of raising and re- 
pau'ing her would exceed her value when so 
repaired, then the plaintiff can recover her 
actxial value at the time of the injury." The 
defendant objected and excepted to tlie sub- 
mission of the question of value to the jm-y> 
on the ground that there was no evidence of 
total loss or of the cost of recovery and re- 
pair. In connection with this exception, the 
defendant's counsel requested the court to 
charge the jmy, that the recovery should be 
for nominal damages only, which request 
was refused. 

At the ti'ial and upon tlie present argument, 
the counsel for the defendant conceded that 
the law as announced by the com't was cor- 
rectly announced, but insisted that there 
were no facts found, and no competent evi- 
dence before tlie jm-y, to which such princi- 
ples could be applied. If this contention is 
well taken, there was doubtless an error for 
which a new trial must be awarded. It was 
proven, that, after receiving the iujm-y, the 
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boat filled and sank to the bottom of the 
Hackensack river. We are not informed of 
the depth of the water in this river, and only 
know of it that it is a river in which the tide 
rises to the height usual in the latitude of 
New York, and runs with force at the point 
in question, and that it is one of the gi-eat 
highways of internal trafSc. After the boat 
was so sunk, and after the lapse of sufficient 
time to procm-e the presence of her owner, 
and for him to call upon tJie different agents 
of the defendant in New Jersey, involving- 
probably a period of several days, the jui-y 
were justified in believing that those agents 
made an examination of the boat, as she lay 
in the river. They must be supposed to be 
familiar with the river, with its depths, its- 
tides, the means and expenses of raising 
boats, and the expense of repairing boats 
that had been stove and sunk- It was both 
their duty and their interest to ascertain the 
actual injm'ies to this boat. They had all 
the means of ascertaining the actual injury, 
and of judging of the cost of repairing her,, 
and the jiny had the right to assume that 
they would not adjudge and declare until 
they had made the necessary examination. 
Such agent did then and there, ^mder these 
circumstances, declare to the plaintiff, that 
his boat was a total loss, and that it would 
cost more to raise and repah- her than shfr 
would be worth when raised and repaired. I 
am of opinion that the plaintiff had a right 
to rely upon this declaration, and that these 
facts and cii'cumstances afforded evidence to 
the jm-y on which they might find that there 
was a total loss of the boat. If there was 
such evidence, then it was for the jm*y to- 
decide whether or not it was overborne by 
the fact of the subsequent appearance of the 
boat in the Hudson river. It was proven, 
that, a year after the accident, to wit, in the 
fall of 1874, a witness saw the boat in tlie 
Hudson river between 56th and 57th sti-eets, 
New York, and that he saw her again in the 
same place, a few days before the trial, 
which took place in June, 1S75. A piece of 
plank had been put on her and a piece of 
timber had been put in her, and she laid in 
this condition, in the mud. It did not appear 
who had removed the boat, or who had re- 
paired her, whether, after an attempted re- 
pair, she was found to be of any value, or 
whether she had been again abandoned and 
left to rot in the mud as of no value to any 
one. Assuming, as the defendant's counsel is 
justified in doing, that it was the duty of the 
plaintiff to establish his case, and that, if he 
claimed a total loss, it was for him to estab- 
lish the facts which would justify that claim, 
I am still of the opinion liat a prima facie 
case was made by him, and that the case 
was not necessarily, and as matter of law, 
overthrown by proof of the subsequent con- 
dition of the boat. It left the ease, upon the 
whole evidence, for the judgment of the jm-y, 
and I see no occasion to interfere with the 
decision made by it 
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Case KTo. 4,039, 

DOAVELL V. CARDWELL et al. 

[4 Sawy. 217.]' 

District Court, D. Oregon. April 6, 1877. 

LiEN' OF Agest— Assign J! ENT of Claim — Claim. 
Kkfin'itioit of — Plea in Abatement — Lien of 
Agent as against Thiud Person — How En- 
forced. 

1. An agent employed to collect a claim 
ficrainst the United States for a certain per 
centum of the amount realized, wliether in 
bonds, drafts or cash, has a lien upon the fund 
for his compensation. 

2. An assignment of such claim to such agent 
absolute upon its face, but made in fact to en- 
able him to collect the same in his own name, is 
nevertheless an assignment of so much of the 
claim as the agent is entitled to retain as com- 
pensation. 

3. The term "claim," as used in section 3477 
of the Revised Statutes, does not include claims 
for supplies furnished the Oregon expedition to 
protect the emigrants of 1854; at least after the 
act of congress providing for their payment. 

4. A plea in abatement pleaded with matter 
to the merits is considered waived or aban- 
doned. 

[Cited in Collinson v. Jackson, 14 Fed. 309.] 

5. "Where an agent has a lien upon a fund for 
a certain compensation for his services, either 
by virtue of his agency or an assignment pro 
tanto, he may sue in equity to enforce his rights 
therein against a third party receiving the same 
with notice thereof. 

6. Where the principal of such agent is an 
administrator, the latter is not bound to present 
his demand to him for allowance or rejection 
before commencing suit against such third par- 
ty, the latter's liability being wholly dependent 
upon his own acts, and not those of the adminis- 
trator. 

[This was a suit by B. F. Dowell against 
James A. Cardwell and W. C. Griswold.] 

Addison C. (xibbs and plaintiff in pro. per., 
for plaintiff. 

Walter W. Thayer and Richard WiUiams. 
for defendant. 

DBADY, District Judge. This suit was 
commenced on November 16, 1874, in the 
circuit court for the county of Jackson, and 
on March 27, 187G. as to the defendant Gris- 
wold, was removed into this court. The 
transa'ipt was filed in this court on January 
9, 1877. It was heard in this court on the 
pleading's and proofs made and taken in 
the state court The plaintiff seeks to recov- 
er the one-half of tlie sum of §;2,5S0, alleged 
to hare been wrongfully received by the de- 
fendant Griswold from the United States, on 
Xovember 9, 1S74, on account of supplies fur- 
nished by Wallace A Gridley, deceased, to 
Company A of the ninth regiment of Oregon 
militia, in the summer of 1854, the plaintiff 
claiming a lien upon the fund for that amount 
for sei-vices and expenses in procuring an ap- 
propriation by congi-ess to pay what might be 
due upon the claim, and procuring its allow- 
ance by the department. 
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The testimony is Tei*y Toluminous, and cov- 
ers a wide range both as to time and ti-ans- 
action. The material facts appear to be as 
follows: On July 17, 1854, upon the represen- 
tation of Charles S. Drew, quarter master-gen- 
eral of the Oregon militia, and others of Jack- 
son county, the then govei-nor of tlie terri- 
tory, John W. Davis, directed the colonel of 
the ninth regiment of said militia, John E. 
Ross, to call into service volmiteers for the 
protection of the immigrants coming into Ore- 
gon by the southern trail. In pursuance of 
this order, a company of volunteers was or- 
ganized imder the command of Captain Jesse 
Walker, and mustered into service by said 
lloss, as Company A of said regiment of mili- 
tia. On Augusl_8 ^854, the com pany, sev- 
enty-one sti'on&ranF ana^Ie, proceeded upon 
the emigrant trail to the vicinity of Goose 
lake, sending detachments as far as Hum- 
boldt, and after an absence of about three 
months returned to Jacksonville, and was dis- 
charged without the loss of a man. This ex- 
pedition attracted some attention in its day, 
and is the same that was sometimes charac- 
terized by such as lacked faith in the disinter- 
estedness of those who promoted it, as "the 
expedition to fight the emigi-ants" rather than 
the Indians. The money and material neces- 
sary to equip and ti'ansport the command 
were furnished by the people of the vicinity 
witli a view of bringing the immigration into 
that part of the territory, and in the expecta- 
tion that congress would make an appropria- 
tion to pay the indebtedness incm-red in the 
operation. Vouchers in due form were is- 
sued by Drew for supplies furnished. Among 
others, tbere were issued on September 15 and 
August 3, to Wallace A. Gridley, two vouch- 
ergtlor$2^580jnthe aggregate, on account ot 
twelve beeves furnished the quartermaster, 
at thirty cents per pound, "for the use of 
Company A, mounted volunteers of the ninfli 
regiment, Oregon militia, em-olled into the 
United States service to protect emigi-nnts 
through that portion of Oregon tenitoxy 
which is now, as heretofore, inhabited by nu- 
merous tribes of hostile Indian^;." Thf auiount 
of indebtedness incurred by the exi)eaition for 
supplies, transportation, and employees, was 
about $45,000, for which Drew, as quarter- 
master and commissary, issued vouchors. 
The plaintiff accompanied it and furnished 
the larger portion of the supplies and traas- 
portation. 

On Febi-uaiy 2, 1871, "An act to pay two 
companies of Oregon volunteers" (16 Stat. 
401) became a law without the approval of 
the president This act provided: "That the 
act of congi-ess entitled 'An act to authorize 
the secretary of war to settle and adjust the 
expenses of the Rogue River Indian war,' ap- 
proved July 17, 1854 [10 Stat 307], b© and the 
same is hereby extended to the two compa- 
nies of Oregon volunteers commanded by 
Captains Jesse Walker and Nathan Olney, 
called into service to suppress Indian hostili- 
ties in Oregon in 1854." By the act hereby 



.[7 Fed. Cas. page 991] 



(Case No. 4,039) DOWKLL 



extended to Wallcer's compiiuy, it was pro- ; 
vided: "Tliat tlie secretaiT of ivai- be and lie I 
liei'eby is authorized to adjust and settle, on 
Just and equitable piinciples, all claims foi* 
services rendered In -the late war with the 1 
Eoffue River Indians in Oregon, knoAvn as the 
Rogue Biver war, accor^fiing to the muster- 
rolls of the same; also for subsistence, for- 
age, medical stores and expenditures, as well 
as for other necessary and proper supplies 
l!m-nished for the prosecution of said war; 
and that on such adjustment (the same shaU) 
be paid out of any moneys in the ti-easury not 
•otherwise appropriated." 10 Stat 307. Soon 
after the return of the expedition, the plain- 
tiff commenced operations to procm-e its rec- 
ognition and the payment of its expenses by 
congress. In 1856, he first went to Washing- 
ton on this business, and thenceforth for the 
next fifteen years he spent much time and 
money there, and in going to and fro, in this 
hehalf. He wrote and published petitions 
and arguments, procui-ed evidence and mem- 
orials from the teiTitorial legislature, la- 
bored with committees and members of con- 
gress, and in many and effective ways work- 
•«d long and diligently to procure an appro- 
priation for this pm-pose. The result was the 
jpassage of the act of February 2, 1871 [16 
Stat. 401], which was mainly due to his per- 
tinacious industry and energy. 

In 18oG, the plaintiff made a verbal contract 
with Gridley, by which the latter placed his 
-Touchers in the hands of the former for col- 
lection, and agreed to pay the plaintiff a rea- 
sonable fee for his services, and contribute 
ills proportion of the expense of procux-ing an 
appropriation and the payment of his claim. 
On September 3, 1859, Gridley died, leaving 
as his heirs at law a widow, Sarah, and five 
minor children. On November 7, 1859, let- 
ters of administi-ation tipon the estate of 
'Gridley were duly issued to his w^idow. Soon 
4ifter, the administratrix renewed the con- 
tract with the plaintiff to procure the pay- 
ment of the Gridley vouchers, the same being 
modified so that it was agreed that the latter 
jshould have a proportionate share of his ex- 
penses and a "big fee" for his services, both 
.not to exceed in any event one-half of the 
'amount realized, and not otherwise, "wheth- 
■er paid in bonds, drafts or cash."' At this 
time these claims for supplies and transpor- 
tation fiu-nished Walker's company had no 
ipai-ticular value. Only a few pei-sons were 
interested in them, and there was but littie 
faith in then- ultimate payment The expedi- 
tion itself had been publicly denounced as a 
mere private speculation under the guise of 
rthe public good. Subsequently, Sarah Gridley 
married Benjamin Stephens, and thereby her 
appointment as administratrix was super- 
seded by operation of law; not, however, un- 
ta the estate was substantially administered. 
After the passage of the act of Februaiy 2, 
1871, namely: on September 8. 1871, the de- 
fendant James A. Oardwell, at the instance 
^f the plaintiff and said Sarah Stephens, was 



appointed administi-ator de bonis non of the 
estate of said Gridley, for the pm-pose, pai-- 
ticularly, of enabling him to give the plain- 
tiff formal authority to collect and receive 
what was due the estate from the United 
States on these vouchers. On November 21, 
1871, Oai-dweU gave the plaintiff a duly exe- 
cuted power of attorney, thereby authorizing 
him to demand and receive for him and in 
his name all sums due on account of the sup- 
plies f m-nished by said Gridley for the use of 
Walker's company in 1854; and on March 
18, 1874, said Cardweil gave the plaintiff an- 
other power of attorney, which was "irrev- 
ocable," and by which, for the sum of ?1 and 
other considerations, he transferred and con- 
veyed the same to him. 

Upon the passage of the act of February 2, 
1871, the plaintiff procm-ed proof of the value 
of the supplies and transportation fm-nished 
Walker's company, and prosecuted the al- 
lowance of his own and Gridley's claim be- 
fore the proper department at Washington, 
In April, 1871, he was allowed 518,288.33 on 
his own demand, and the defendant Gris- 
wold as assignee of B. J. Drew, a brother 
of the quartermaster Drew, was allowed 
about the same time the sum of §15,556.50. 
Soon after this, Griswold, as the assignee 
and attorney of Chester and Jesse Robin- 
son, appears to have presented claims to the 
department as a part of the expenses of the 
expedition, amounting to $22,003.56— by far 
the greater part of which appear to have 
been forged or fictitious— thus swelling tbe 
total amount of the expense to about $65,- 
000, while the act maldng the appropriation 
had been passed upon the afladavit of the 
plaintiff that the whole expense of the ex- 
pedition did not exceed $45,000. See Sen. 
Ex. Doc. No. 24, 3d Sess. 42d Cong. p. 32. 
Attention having been called by some means 
to the probable falsity of these claims, and 
the original abstracts of Quartermaster Drew 
not being produced, the payment of claims 
on account of the e::^edition of 1854 was 
peremptorily stopped by the war department 
until about January 20, 1874, when $21,064.88 
of said fictitious claims were allowed and 
paid to Griswold. In the meantime the 
plaintiff denounced these new claims as 
fraudulent, and procm-ed and tendered to the 
department convincing evidence to that ef- 
fect Afterward, and while these claims 
were still under embargo in the department, 
the plaintiff procm-ed himself to be appoint- 
ed administrator of the estate of one Thomas 
J. O'Neal, by the propei* court of Jackson 
county, and presented a claim at the ti-eas- 
m*y department, as such administrator, for 
an allowance for the use of rigging on pack 
animals in. the Oregon Indian war of 1855-6. 
Subsequently O'Neal tm-ned up, and the de- 
fendant Griswold, upon the affidavit of 
O'Neal, procured an order, on March 16, 1874, 
from the secretary of the treasm*y (Richard- 
son) to the effect that the plaintiff would 
"not be recognized as an attcffney for the 
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prosecution of claims" before that depart- 
ment imtil otherwise ordered. Afterward, 
on September 18, 1S74, it satisfactorily ap- 
pearing that the plaintiff's action in the prem- 
ises was had in good faith and that he was 
honestly mistaken, Secretary BristoAV re- 
scinded this order. On Jlay 5, 1874, Gris- 
wold induced the defendant Cardwell, as ad- 
ministi-ator, to sell and assign the Gridley 
demand to him by a duly executed assign- 
ment and power of attorney of that date. 
Prior to the passage of the act making the 
appropriation to pay these claims, tAvo of 
the children of Gridley had died, unmarried 
and TA'-ithout issue, and a few days before 
the assignment by Gridley to Griswold the 
latter had in fact purchased the three-sixths 
interest of Sarah Stephens, and the two- 
sixths interest of hei" two adult sons in the 
claim, for about §1,200. Besides, being ad- 
ministrator, Cardwell was the guardian of 
the third and minor child of Gridley, and 
although in form and in law he sold the 
whole claim as administi-ator to Griswold, 
yet, in fact, he only disposed of and received 
pay for tlio one-sixth thereof, the interest of 
said minor t-hild therein. Altogether, Gris- 
wold paid between $1,500 and $1,600 for the 
claim. These parties were induced to make 
this sale, and Cardwell to execute this assign- 
ment and power, by the representations of 
Griswold, to the effect that the plaintiff could 
not collect any claims at Washington, be- 
cause he was indebted to the United States 
in the sum of several thousand dollars for 
overpayment on his own claims, which he 
refused to refimd, and because he had been 
disbarred from prosecuting claims in the 
ti-easury department; and by giving said 
Cardwell a bond to indemnify him against 
any liability which he might thereby incur 
to the plaintiff. At the time the defendant 
Griswold made these representations the 
plaintiff was not in fact indebted to the 
United States for overpayments or other- 
wise in any sum. But about November, 1871, 
when payment of the 1854 Oregon claims had 
been stopped, as above stated, and the same 
referred to a clerk of the war department, 
Tliomas H. Bradley, for special examination, 
this officer reported that the plaintiff had 
been overpaid on his individual claim afore- 
said in the sum of $0,158. Afterward, on 
January 19, 1874, he ascertained that such 
overpayment only amounted to $497, which 
sum the plaintiff refunded on March IS, 
1874. Before tliis time the plaintiff had of- 
fered to sec off a like amount of this or other 
claims then and for long justly due him 
against this demand, which offer was arbi- 
ti'arily refused. Neither did the plaintiff ad- 
mit that he was overpaid in any sum, but 
the conti'ary; and he appears to have re- 
funded this $497 only because he was con- 
strained to do so in order to obtain the pay- 
mentof the claims then due him from the gov- 
ernment. Griswold's representation that the 
plaintiff was then prohibited from prosecut- 



ing claims as an attorney in the department 
was tme; but that order did not include and 
ought not to have prevented him from col- 
lecting a claim as assignee, and such was hi& 
legal relation to this one from March 18, 
1874. Besides, the order disbarring tlie 
plaintiff was improperly procm'ed by the de- 
fendant Griswold, whether knowingly or oth- 
erwise, and he ought not to be allowed to. 
take advantage of his own wrong. 

Owing to the plaintiff's action in regard 
to his fictitious claims aforesaid, it appears- 
that Griswold endeavored to discredit him at 
the departments and with his clients in Ore- 
gon, and to this end he procured the order 
disbaiTing him, and made representations- 
to such clients to the effect that they must 
sell their claims or take them out of his hands 
if they ever expected to realize anything on 
them. Apparently, as a part of this scheme- 
and in Griswold's interest, objections were 
made in the third auditor's office to paying 
the plaintiff as assignee according to the duly 
executed assignments of Cardwell and others, 
and letters signed by the third auditor were 
privately addressed to the plaintiff's clients, 
including Cardwell, inquiring about the as- 
signments to the plaintiff as if they might be- 
fraudulent, and suggesting doubts as to the- 
propriety of paying the claims to Dowell as 
provided by them. By this means, in addi- 
tion to what has already been stated, Card- 
well and others of the plaintiff's clients be- 
came alax'med, and were induced to sell their 
claims, amounting to several thousands of 
dollars, to Griswold at a low figure, in dis- 
regard of their engagement with the plaintiff 
and his rights. The evidence shows that 
Griswold, in buying up these claims, gave as. 
a reason why he eould get them allowed, 
and why he could not afford to pay any 
more for them tlian he did, that he had to. 
spend money upon tlie clerks, and this appa- 
rently oflicious interference by some one on 
his behalf warrants the inference that this; 
statement was not a mere idle boast or a 
dealer's device to cheapen the claim. The- 
assignment of the Gridley claim to the plain- 
tiff, although in form and effect absolute, was 
not so in fact, and was obtained by him in 
good faith and without fraud or deceit, for- 
the sole purpose of collecting the claim as. 
assignee if not as attorney, and thereby get- 
ting the compensation out of it to which he 
was justly entitled, and for which he had so- 
long and so faithfully labored. On Novem- 
ber 19, 1874, a warrant was directed to issue- 
in satisfaction of the Gridley claim for the 
full amount of $2,580, payable to Griswold, 
who thereupon received the money from the 
United States upon it Under ordinary cir- 
cumstances, the collection of this claim after 
the passage of the act making the appropria- 
tion to pay it was a matter of comparativelj 
small moment. The great labor, time and ex- 
pense was incurred in securing the appro 
priation, because the necessity and integrity 
of the expedition had been seriously ques* 
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tionea from the first; and tliis, as has been 
stated, was accomplished mainly by the plain- 
tiff. The appropriation being made, there 
ought not to have been any doubt or ques- 
tion as to the validity or payment of the 
claim. All that \Yas necessary was to show 
that the price of the beef was in justice and 
equity, under all the circumstances, reason- 
able; and although the price appears to have 
been very high, no serious objection was 
made upon that account, because there were 
plenty of precedents for it among the al- 
lowances under the act of July 17, 1854, and 
the purchases by the regular army under 
similar circumstances in that region of coun- 
try. Besides, the fact that the parties had 
waited for their money seventeen years, with- 
out interest, and had been compelled to pledge 
a large portion of it to defray the expenses 
of procm'ing the appropriation to pay it, , 
might well be considered by the secretary 
of war in making an adjustment and settle- 
ment of this claim "on just and equitable * 
principles." But, notwithstanding all this, 
by one means and another, and without any 
apparent fault of the plaintiff, the payment 
of this claim was delayed and obstructed in 
the department for over three years, to the 
great injm'y of the plaintiff and the other par- • 
ties interested. Directly and indirectly the 
defendant Griswold appears to have been 
the principal cause of this delay, and finally, 
with full notice of all the circumstances, he 
appears to have taken advantage of them to , 
get the claim transferred to himself, for a 
little over fifty cents on the dollar, with the 
intent to deprive the plaintiff of his interest 
in it, and all compensation for the time, labor 
and expense bestowed on it in making it 
available. 

Before the execution of the assignment and 
power of JIarch IS, 1874, by Cardwell, the 
plaintiff, upon inquiry by the former, told 
him that his charges would be thirty-three 
and one-third per centum of the sum collect- 
ed, and Cardwell then and there assented to 
tlie proposition, so that at the time of the sale 
to Griswold, the plaintiff had a one-third in- 
terest in the claim, unless there is something 
in the law applicable to the ti'ansaction 
which will prevent the acts and doings of 
the parties from taking effect according to 
their manifest intentions and the justice of 
,the case. Counsel for the defendant, how- 
ever, claim that as a matter of fact, the plain- 
tiff was simply employed to collect this claim; 
that he has no lien upon the fund for his 
services, and that no part of it was appro- 
priated or assigned to him as a security , 
therefor, or in satisfaction thereof, and there- 
fore Cardwell might dispose of the claim to 
Griswold, pending its collection, without his 
CQnsent, and if there is anything due the 
plaintiff for services rendered, or expenses 
incurred on account of his agency in the 
matter, he may bring an action at law against 
Cardwell, wherein he. can recover damages 
commensurate with the injury sustained, if 
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any. But upon the proof there can be no 
doubt that under the contract and power of 
attorney of November 21, 1871, the plaintiff, 
as agent or attorney in fact of Cardwell, had 
a lien upon the fund in the treasury of the 
United States for his compensation earned, 
which Cardwell could not divest or ignore. 
Stoiy, Ag. §§ 372, 476. But under the h-rev- 
ocable power and absolute assignment of 
March IS, 1874, there was at least an equi- 
table assignment to the plaintiff of one-third 
of the amount to be realized on the claim, as 
a compensation for his past services and ex- 
penses in procuring the aiJpropriation and 
those yet to be rendered or incurred in ob- 
taining its allowance. This was not a mere 
agreement by Cardwell to pay the plaintiff 
when the claim should be allowed, or out of 
this fund when it should be received hj him, 
but an actual appropriation of so much of 
the same to the plaintiff, so that the United 
States was thereby authorized to pay the 
amount directly to him without the further 
intervention of Cardwell. The case comes 
directly within the rule laid down by Lord 
Truro, Ch., in Kodick v. Gandell, 12 Beav. 325, 
cited in 2 White & T. Lead. Cas. Eq. 406. "The 
extent of the principle/* said his lordship, "to 
be deducted from the cases is, that an agree- 
ment between a debtor and a creditor that 
the debt owing shall be paid out of a specific 
fund coming to the debtor, or an order given 
by a debtor to his creditor upon a person 
owing money or holding funds belonging to 
the giver of the order, directing such person 
to pay such funds to the creditor, will create 
a valid, equitable charge upon such fund; in 
other words, will operate as an equitable as- 
signment of the debts or funds to which the 
order refers;" and also the supreme court 
in JMm-ray v. Gibson, 15 How. [56 U. S.] 420; 
Wright v. Ellison, 1 Wall. [OS U. S.] 22; and 
Trist V. ChUd, 21 Wall. [88 U. S.] 447. In the 
first of these cases, the court say: "The evi- 
dence proves that the complainant was to re- 
ceive a contingent fee of five per centum out 
of the fund awarded, whether money or sciip. 
This being the contract, it constituted a lien 
upon the fund, whether it should be money 
or scrip. The fund was looked to, and not 
the personal responsibility of the owner of 
the claim." In the second case, the court, in 
speaking of the doctrine of equitable assign- 
ment, say: "It is indispensable to a lien thus 
created that there should be a distinct ap- 
propriation of the fund by the debtor, and 
an agreement that the creditor should be 
paid out of it." In the third case, the, court 
say: "It is well settled that an order to pay 
a debt out of a particular fund belonging to 
the debtor gives the ci'editor a specific equi- 
table lien upon the fund, and binds it in the 
hands of the drawee, A part of the partic- 
ular fund may be assigned by an order, and 
the payee may enforce payment of ,the 
amount against the drawee. But a mere 
agreement to pay out of such fund is not suf- 
ficient " Something more is necessarj^ T.her.e 
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must be an appropriation of ttie fund pro 
tanto, either hj giving an order or by trans- 
ferring it otlierwise in such a manner that 
the holder is authorized to pay the amount 
directly to the creditor, -without the further 
intervention of the debtor." 

But admitting the facts of the transaction 
and the Intentions of the parties to be as 
herein stated, the defendant still maintains 
that the plaintiff never had any legal au- 
thority to collect this claim, and could not 
acquire any lien upon or interest in the fund 
out of which it was payable, because of the 
prohibitions contained in section 3477 of the 
Revised Statutes, and, therefore, Cardwell 
might lawfully dispose of it to Griswold, as 
he did, free from any demand or right upon 
tlie part of the plaintifC. This section is 
composed of the act of July 29, 1846 (9 
Stat. 41), and section 1 of that of February 
25, 1853 (10 Stat. 170), and substantially pro- 
vides that "all transfers and assignments" 
of any claim upon the United States or any 
intei'est thereon, and all powers or other au- 
thorities for receiving payment of any such 
claim are "absolutely null and void," unless 
made among other things, "aftei* the allow- 
ance of such claim, the ascertainment of the 
a,mount due and the issuing of a warrant for 
■ the payment thereof." To show that a war- 
rant of attorney to collect and receive a claim 
may be made under the act of 1846, supra, 
at any time after provision has been made 
hy act of congress for its payment, plaintiff 
cites Opinions of Attorney General (volume 
6, p. 60). But the ground for the ingenious 
■distinction taken in tliat case between "a 
Avarrant of attorney" and "a transfer or 
assignment" no longer exists. The acts of 
1840 and 1853, supra, as consolidated and 
revised in section 3477, supra, put "warrants 
of attorney" and "transfers and assign- 
ments" upon the same footing. Either, if 
made with reference to a claim upon the 
United States within the purview of this 
section, before "the issuing of the warrant 
for the payment thereof" is "absolutely null 
and void." Still the Revised Statutes, as 
such, not_being_Jn_forcS!^ioF[^jpecfember 
1, 18X3,J±i£j!iEai3:antjif_attorney given to the 
plaintiff under the acTof~1846, on November 
21, 1871, was, upon the authority of the opin- 
ion supra, undoubtedly valid. On account 
of the agency thereby created and as a se- 
curity for the services of the agent the law^ 
imposed a lien upon the fund in favor of the 
plaintiff for his compensation, his commis- 
sions, advances and expenses. But the 
power and transfer of March 18, 1874, being 
made after the Revised Statutes took effect, 
if within the scope of section 3477, is void. 
But my impression is that the section is not 
applicable to any of these claims. In my 
judgment "a claim upon the United States" 
is something in the nature of a demand for 
damages arising out of some alleged act 
or omission of the government, not yet pro- 
vided for or acknowledged by law. As the 



term imports, it is something asked for or 
demanded on the one hand and not admitted 
or allowed on the other. Worcester and 
Bouvier, verba "Claim." "When the de- 
maud is admitted, authorized or provided for 
by law it is not a mere claim, but a debt. 
It no longer rests in mere clamor or petition, 
but is something due upon which an action 
may be maintained. 

This demand had its ostensible origin in 
the order of Governor John W. Davis, a 
United States oiHcer, and then commander 
in chief of the militia of Oregon territory. 
It arose out of a contract in due form with 
an officer of that militia in jjursuauce of 
such order, and was afterward, in pursuance 
of the joint resolution of the territorial legis- 
lature, passed January 26, 1855, directly rec- 
ognized by the United States by the pas- 
sage of the act directing its adjustment and 
settlement by the secretary of war, and its 
payment out of the treasury. There is 
ground, then, for the argument of the plain- 
tiff that the demand was a debt from the be- 
ginning, and never a mere claim or asser- 
tion. But by the acts of 1854 and 1871, su- 
pra, it was provided that these claims should 
be adjusted on "just and- equitable princi- 
l)les" and paid accordingly. Thereafter, if 
not before, they were debts and not mere 
claims. Besides this, legislation seems to 
recognize the right of the assignee, who is 
in equity the owner, and entitled to receive 
the money. It must have been known to 
congress that the vouchers for the supplies 
furnished to th« expedition of 1854 had in 
many instances changed hands. To equita- 
bly adjust and settle these claims involves 
the determination of who is entitled to the 
payment therefor. This seems to have been 
the construction placed upon the act by the 
department- The evidence shows beyond a 
doubt that claims growing out of the Rogue 
River war of 1853, the expedition of 1854, 
and the general war of 1855-6, were con- 
stantly paid to attorneys and assignees upon 
powers and transfers made before the issu- 
ing of the warrants, or even before the act 
making the appropriation for their payment. 
Indeed, the very assignment upon which 
Griswold received the amount of the Grid- 
ley claim was made to him more that six 
months prior to the issuing of the warrant 
therefor. This being so, even if the case 
was within the statute as between the par- 
ties and the United States, Griswold, hav- 
ing obtained this money in violation of or con- 
trary to it, ought not to be. allowed to set it 
up in this suit to prevent the plaintiff from 
recovering that portion of it which in equity 
belongs to him. 

The defendant also objects, that if the' 
defendant is entitled to recover at all, his 
remedy is at law, and therefore this court is 
without jm'isdiction. The pleadings in this 
case were not reformed after its removal to 
this court. The answer to the complaint con- 
tains a plea to the jurisdiction, along with 
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matter to tlie merits. But a party who de- 
sires to object to the jurisdiction of this court, 
must do so toy plea before answering to tlie 
merits; and if be pleads such a plea with 
■one to the merits, it will be ti-eated as waived 
or abandoned. Chapman v. School Dist 
[Case No, 2,607]; Mm-ray v. Gibson, supra; 
S. 0. Eq. Rule 39. For this reason, the de- 
fendant is not entitled to malie this objection 
-at this time. But if this were otherwise, it 
would not affect the result There is no 
doubt but that the plaintiff might have main- 
tained an action at law against the defendant, 
upon these facts, as for money had and re- 
ceived to his use. But it being determined 
that the plaintiff had a lien upon the fund, 
which accompanied it into the hands of the 
defendant, eauity has jurisdiction also. 
Story, Eq. Jur. § lOil; Bradley v. Root, 5 
Paige, 640; Sim-ray v. Gibson, supra; Trist v. 
Child, supra. The latter case is pai-ticularly 
in point There the court foimd, upon the 
evidence, that the plaintiff had no lien, be- 
cause the transaction only amounted to a 
j)ersonal agreement betv/een the parties, and 
tlierefore there was no jiu-isdiction in ecLUity, 
saying: "If there was no lien, there was no 
jurisdiction," which plainly implies the con- 
verse of the proposition— if there is a lien, 
-equity has jurisdiction. 

The defendant also pleads that this demand 
was not presented to Cardwell, as administra- 
tor, for allowance, as provided in sections 374 
and 468 of the Oregon Civil Code, and there- 
fore this suit cannot be maintained. If this 
were so, the fact would not be a bar to the 
right, but only abate this suit. Hentsch v. 
Porter, 10 Cal. 557. But the allegation being 
pleaded with matter to the merits, is thei-e- 
-fore to be considered waived and abandoned. 
But if this were otherwise, the plea is not 
good. So far as Griswold is concerned, this 
is not a claim against the estate of Gridley, 
but against himself upon a liability ai-ising 
out of his own conduct— the obtaining this 
money from the United States, upon which 
the plaintiff had a lien, if not by fraud, at 
•least wrongfully and with notice of the facts. 
For this reason, it matters not whether the 
demand was presented to Cardwell, for al- 
lowance, or not, or whetiier he, as adminisira- 
tor, is even liable for it or not Even so far 
as CardweU is concerned, correctiy speaking 
this is not a demand against the estate, be- 
cause of the liability of the intestate, but a 
•demand against the administi-ator, on ac- 
count of a liability incurred by him in the ad- 
ministration of the estate. An administi*ator 
may incur expenses, including attorney's fees, 
in the administi-ation of an estate, for which 
he shall be allowed in his settlement Civ. 
Code Or. § 1146. I doubt whether such de- 
mands are within the pm-view of section 374, 
.supra, and must therefore be verified and pre- 
sented for allowance or rejection, by the ad- 
ministrator, before an action can be main- 
tained against him to enforce them. How- 
•ever this may be, such allowance or rejection 
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can in no way affect Griswold's liability in 
the premises. There must be a decree for 
the plaintiff for the one-third of the fund re- 
ceived by the defendant— §860— with legal in- 
terest upon the same from the time he re- 
ceived it at the ti-easury of the United States, 
together with his costs and expenses in this 
suit 
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DOWELIi V. GRISWOLD. 

[5 Sawy. 23; * 4 Law & Eq. Rep. 517; 10 Cln. 
Leg. News, 11; 1 San Fran. Law J. Si; 23 
Int Rl'V. Rec. 403.] 

Circuit Court, D. Oregon. Sept. 11, 1S77. 

IXTEUEST OK VeKDICT. 

"Wlien an action is brought upon an interest- 
bearing claim, and there is a verdict for tho 
plaintiff, and the defendant delays the givmg 
of judgment bv a motion for a new trial or 
otiierwise, the plaintiff is entitied to legal inter- 
est on the verdict. 
[Cited in Griffith v. Baltimore & O. R. Co., 
44 Fed. 583; Gunther v. Liverpool, London 
& Globe Ins. Co., 10 Fed. 831.] 

Action for money had and received to the 
use of the plaintiff. The plaintiff' [B. F. Dow- 
ell] brought an action against the defendant 
[William Griswold] to recover certain sums 
of money alleged to have been received by 
the defendant from the treasm-y of the Unit- 
ed States at Washington, to the plaintiff's 
use. Upon the ti'ial of the action, on May 
25, 1877, the plaintiff had a verdict for four 
thousand dollars. The defendant moved for 
a new ti'ial, and the disti-ict judge, before 
whom the trial took place, continued the ap- 
plication until Mr. Justice Field should sit in 
the court. On September 4, the motion for a 
new ti-ial was denied by Mr. Justice Field, 
and judgment ordered on the verdict for the 
plaintiff. The plaintiff now asks interest on 
tiie amount of the verdict from the finding of 
the same until the giving of judgment 

Addison C. Gibbs, for plaintiff.'^ 
William H. Effinger, for defendant 

DEADT, District Judge. No authorily 
from the supreme court of the state is cited 
upon the point, though it is said by counsel 
to be the practice in some of the circuits to 
allow interest on verdicts and reports of ref- 
erees. The New York Code (section 310) pro- 
vides that in all cases where "the judgment 
is for the recovery of money, interest from 
the time of the verdict or report imtil judg- 
ment is finally entered shall be computed by 
the clerk and added to the costs of the party 
entitied thereto." Substantially this provi- 
sion has been in force in tbat state since 1S44, 
but no similar one is' contained in the stat- 
utes of this state. Prior to 1844, and in the 
absence of any statute on the subject it Avas 
uniformly held in New York that when the 
action was upon an interest-bearing conti-act 

* [Reported by L. S. B. Sawyer, Esq., and 
Iiere reprinted by permission.] 
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and the delay between the verdict and the 
judgment was caused by the defendant, the 
plaintiff was entitled to tax interest upon thp 
verdict as a part of the costs. Vredenberirh 
V. Hallett, 1 Johns. Cas. 27; Williams v. 
Smith, 2 Caines, 2o3; People v. Gaiiie. 1 
Johns. 343; Henning v. Van Tyne, 19 AVend. 
101; Lord v. Mayor, Etc., of New York, 3 
Hill, 420; Bull v. Ketchum, 2 Denio, 183. 

Whether the conti*act or transaction upon 
which tliis action is brought is an interest- 
bearing one or not, deiiends, I suppose, upon 
the law of this state. On this subject the 
statute of Oregon (page 623, § 1) provides, 
"That the rate of interest in this state shall 
be ten per centum per annum, and no more, 
on all monej's, after the same becomes due, 
on judgments and decrees for the payment 
of money, on money received to the use of 
another, and retained beyond a reasonable 
time without the owner's consent, expressed 
or implied." 

In my judgment, this case falls within the 
latter provision of tliis section. This verdict 
Avas given for money which in contemplation 
of law was received by the defendant to the 
use of the plaintiff, because in equity and 
good conscience it belonged to the plaintiff, 
and the defendant took it— received it— with 
full knowledge of tlie facts that made it so. 
This being so, and the delay being caused 
by the defendant in interposing a motion for 
a new trial, the plaintiff is entitled to inter- 
est on the verdict at tlie legal rate for the 
period of three months and a half, which 
pmoimts to one hundred and sixteen dollai-s 
and sixty-six and two thirds cents. 



Case Tfo. 4,041. 

DOWELL V. GIIISWOLD. 

[5 Sawy. 39; 5 Rpporter, 78; 10 Chi. Leg. 
News. lO"?; 1 Sau Fran. Law J. 235; 24 Int. 
Rev. Rec. 28.] ^ 

Circuit Court, D. Oregon. Nov. 26, 1877. 

JUKISPICTJOX. 

1. The circuit court has not jurisdiction of a 
ease irrespective of the citizenship of the parties, 
unless it arises out of a law of the United 
States; nor is an averment that an action arises 
out of such law sufficient to confer jurisdiction, 
but it must appear from the facts stated that 
it does so arise. 

[Cited in Hambleton v.Duham,22 Fed. 405.] 

2. An averment that the trial of an action 
will necessarily involve the construction of cer- 
tain acts of congress does not show that such 
action arises out of such laws. 

3. The original jurisdiction conferred upon the 
circuit coux'ts by section 1 of the act of March 
3, 1875 (18 Stat. 470), does not include an ac- 
tion arising out of the contracts or dealings of 



^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 5 Reporter, 78, 
and 24 Int. Rev. Rec. 28, give only partial re- 
ports.] 



the parties although upon its trial a question 
•may arise involving the proper construction of 
a law of the United States. 

[This was an action by B. F. Dowell against 
William C. Griswold.] 

A. C. Gibbs, for plaintiff. 
W. Lair Hill and H. J. Thompson, for de- 
fendant- 



DEADY. District Judge. This action was 
commenced on October 1, 1877, to recover 
from the defendant [William C. Griswold] 
the st:m of two thousand and eighty-one dol- 
lars and thirty-two cents, as money had and 
received by him to the use of the plaintiff [B. 
F. Do well]. The complaint alleges that the 
plaintiff is a citizen of Oregon, and the de- 
fendant of New York. 

The cause of action appears to have arisen 
as follows: The United States being indebt- 
ed to sundry persons for services and supplies 
furnished to the expedition of 1854 to aid the 
emigrants on the southern route to Oregon 
and in tlie Oregon Indian war of 1855-0, em- 
ployed the plaintiff to collect the same, giv- 
ing him a power of attorney for that pm-pose, 
and agreeing that he should have a certain 
portion of whatever he might obtain upon 
such claims in full satisfaction of his services 
and expenses on that account. In pm*suauce 
of such authority and agreement, the plaintiff 
performed valuable services in that behalf, 
and did all that was necessary to secure the 
allowance and payment of such claims, when 
the defendant with full knowledge of the 
facts fraudulently purchased said claims of 
said persons, and conspired with certain offi- 
cers of the treasin-y depai'traent to prevent 
said plaintiff from obtaining payment of the 
same, and thereby was enabled to and did 
collect tliem himself, and recovered and re- 
tained that portion belonging to the plaintiff 
as compensation for his services and expen- 
ses as aforesaid. The defendant pleaded in 
abatement that he is not a citizen of New 
York, but is, and prior to this action was, 
a citizen of Oregon. The plaintiff demurred 
to the plea, and assigned as cause of demur- 
rer: 1. That tlie plea does not state facts 
sufficient to constitute a defense, 2. "That 
the plea, if true, would not oust the court 
from jurisdiction in this action, as the com- 
jilaint avers other complete jurisdictional 
facts." The "other complete jurisdictional 
facts" is an allegation in the complaint that 
the cause of action arises under the laws of 
the United States, and necessarily involves 
the consti'uction of two certain acts of con- 
gress therein named, to wit, the act of July 
17. 1834 (10 Stat. 307), providing for the pay- 
ment of the expenses of the Rogue River 
Indian war of 1853. and the act of February 
2. 1871 (IG Stat 401), providing, among other 
things, for the payment of the expedition 
aforesaid to aid the emigrants. 

Assuming that "complete" facts are only 
facts, the question made by the demurrei* is^ 
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whether or not this action arises under a law 
of the United States. The constitution (arti- 
cle 3, § 2) provides that "the judicial power 
of the United States shall extend to all cases 
In law and equity arising under this consti- 
tution, the laws of the United States and 
treaties made or which shall he made under 
tlieir authority." By the act of March 3, 
1875 (18 Stat 470), this judicial power was 
first fully vested in the circuit courts in all 
cases of original cognizance where the mat- 
ter in dispute exceeds the value of five hun- 
dred dollai-s. 

The allegation in the complaint that the 
cause of action arises under the laws of the 
United States, and necessarily involves the 
construction of certain acts of congress, is 
only a conclusion of law. Unless the facts 
stated show how it arises under such laws 
the allegation is insufiicient to confer jurisdic- 
tion by reason of the character of the cause 
without reference to that of the parties. 

Upon the facts stated it cannot be said that 
this action arises under either of the acts 
of congress mentioned in the complaint, and 
no other has been suggested out of which 
it could arise. The indebtedness on the part 
of the United States to the several persons | 
for whom the plaintiff was acting as agent 
may be said to have arisen out of these acts. 
By them the United States recognized and as- 
sumed the payment of their several claims, 
or so much thereof as might be found "just 
and equitable." But the liability of the de- 
fendant in this action grows out of his al- 
leged misconduct in obtaining for himself 
from the United States, contrary to equity 
and good conscience, the portion of such in- 
debtedness whicli belonged to the plaintiff, as 
a compensation for his services and expenses 
rendered and incun'ed in and about the same; 
or, as was said by this court in Dowell v. 
Griswold, April 1, 1877 [Case No. 4,0393; 
"Griswold's liability arises out of his own 
conduct— the obtaining this money from the 
United States, upon which the plaintiff had 
a lien, if not by fraud, at least wrongfully, 
and with notice of the facts." This act is of 
recent date, and no case, has been cited giv- 
ing construction to its language, "arising un- 
der the constitution or laws of the United 
States." But similar language contained in 
the patent act of July 4, 1836. has been re- 
peatedly held not to confer jurisdiction of 
suits between patentees and third persons 
growing out of the dealings and conti-acts 
of the parties thereto, witii reference to the 
subject of tiie patent. Section 17 of that act 
(5 Stit 124) provided: "That all actions, etc., 
arising under any law of the United States 
granting or confirming to inventors the ex- 
clusive right to their inventions or discov- 
•eries, shall be originally cognizable, as well 
in equity as at law, by the circuit courts of 
the United States " etc. 

In Wilson v. Saudford, 10 How. [51 U. S.] 
100, it was held by the suiireme com*t that a 
suit to set aside a contract for the use of a 



patent— Woodworth's planing machine— and 
to obtain an injunction against the future 
use of the same, because the contract was 
forfeited by the refusal of the defendant to 
comply with its conditions did not arise un- 
der this act, but out of the conti-act of the 
parties concerning the subject of the patent. 
To the same effect is Goodyear v. India Kub- 
ber Co. [Case No. 5,586]; Nesmith v. Calvert 
[Id. 10,123]; and Blanchai-d v. Sprague [Id. 
1,516]. 

But it is also alleged as a ground of juris- 
diction that the trial of this action will "nec- 
essarily involve" the consti-uction of the acts 
of congress aforesaid. Whether this is so or 
not, at this stage of the proceedings, cannot 
be told. But in my judgment an action can- 
not be said to arise under a law of the Unit- 
ed States, simply because its construction in 
some respect is or may be incidentally in- 
volved in the trial of it For instance: In 
an action between citizens of the same state 
upon any ordinary contract, a transcript of 
the record of the judgment of a sister state 
may be offered in evidence to prove that the 
matter is res judicata, and thereupon the 
question may arise whether the same is au- 
thenticated in the manner prescribed by the 
law of the United States on that subject 1 
Stat 122; Bev. St § 905. The determina- 
tion of this question necessarily involves the 
construction of the national law. But it can 
hardly be contended that under the act of 
1875, supra, whenever such a question is lia- 
ble to arise in any action, it may, therefore, 
be brought in the circuit court of the United 
States, without reference to tiie character of 
the parties, as a case arising under the laws 
of the United States. Such a case does not 
arise under a law of the United States, but 
the contract of the parties, and the general 
principles and rules of law applicable to such 
transactions. The supposed question arising 
in the course of the trial under the United 
States law is only iuc-dental, and at most, 
contingent upon circumstances which do not 
lie at the bottom of or affect the real merits 
of the case. Of course, the judicial power of 
tiie United States extends to such questions, 
but it would appear tiiat the only mode yet 
provided for its exercise is by an appeal to 
the supreme court from the final judgment of 
the state court, as provided in section 25 of 
the old judiciary act Rev. St § 709. In- 
deed it is not apparent how else it could be 
exercised than upon appeal, as in many, if 
not most of such cases, it is impossible, or 
at least very inconvenient, to foresee and de- 
termine in advance whetiier any such ques- 
tion will arise or not I Imow that in Cohens 
V. Virginia, 6 Wheat [19 U. S.] 378. the su- 
preme court in construing the language of 
the constitution defining the judicial power 
of the United States, ruled that a case "may 
tinily be said to arise under the constitution or 
laws of the United States whenever its cor- 
rect decision depends upon the correct con- 
struction of either;" and that upon this au- 



DOWLIN (Case No. 4,041a) 



[7 Fed. Cas. page yy?>l 



thority, whicli has never been sliaken, a case 
which involves a question depending? for its 
solution upon the proper constniction of a 
law of the United States, is a case arising un- 
der such law, and therefore within the ju- 
dicial power of the national govermnent 
But the court was construing this language 
with reference to tlie extent of the grant of 
such power and its appellate jurisdiction un- 
der section 25, supra, which expresslj' in- 
cludes a case where upon a ti'ial in a state 
court a question arises under a law of the 
United States, and is decided adversely to 
the plaintiff in error. The jiu'isdiction con- 
ferred upon tliis court by the act of 1875, 
supra, in cases arising under a law of the 
United States is, however, original, and not 
appellate. A case does not arise mider such 
a law within the scope of that jm'isdiction, 
unless the verj- right of the party springs out 
of or has its origin in such law. As was said 
by the siiprenie court in the case of Osborne 
V. U. S. Bank, 9 Wheat. [22 U. S.] 824: "The 
questions which the case involves must deter- 
mine its character, whether these questions 
be made in the cause or not." 

As the law stinds, if in the progress of any 
case it appeai-s tliat the right of either party 
or the mode of establishing or enforcing it in- 
cidentally touches upon or is upheld or limited 
by a law of the United States, so far and 
thenceforth it becomes a case arising under 
such law, and therefore falls within the pur- 
view of the judicial power of tlie United 
States. IIow this poAver is to be exercised 
in such a c-ase is a question for congress. 
Doubtless it may provide, that it shall be ex- 
ercised by the circuit coui'ts on appeal from 
the final judgment of the state com-t, or that 
the action may be commenced in or removed 
to such courts upon a showing that a question 
arising under a law of the Unitid States, and 
necessary to its determination, is involved 
therein. Osborne v. U. S. Bank, 9 Wheat. 
[22 U. S.] 119; Story, Cent. § 1648; The Fed- 
eralist, No. 82. But as at present advised, 
it appears to me in tlie light of the ruling in 
Wilson V. Sandford, supra, tliat no provision 
has yet been made for the exorcise of tlie ju- 
dicial power of the United States in such a 
case by an original iiroceeding in the circuit 
court. It does not appear, from the state- 
ment of the plaintiff's case, how his right 
arises under a law of the United States, or 
that even any question under such law will 
arise in tlie progi'ess of the trial. The de- 
mun-er was overruled. 

At the same time that the demurrer was 
submitted, the issue of fact made by the plea 
in abatement was submitted to the court for 
trial without the intervention of a jui-y. Up- 
on the evidence, I find that the plea is true, 
and that the defendant at the commencement 
of this action was a citizen of Oregon. 
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DOWLIN v. STANDIFER et al. 
[Hompst. 200.J ^ 

Superior Court, Territory of Arkansas. Jan.^ 

183C. 
Appeal Bond — LiABiLrrv of SfucTiES— Dis- 

CUAKGE. 

1. T^'here an appeal bond is conditioned to 
prosecute the appeal with effect, or on failure to 
do so to pay the debt, damages, and costs ad- 
judged, the failure of the appellant to prose- 
cute the appeal with effect, renders the par- 
ties liable on tho bond; and, as bail in error, 
they become fixed, without ca. sa., or any step- 
against the principal. 

2. Bail in error are not discharged, nor is the 
judgment satisfied by taking the body of the 
principal on a ea sa., and a plea to that effect is 
bad. 

3. When bail become fixed, they cannot be dis- 
charged from liability, either by the surrender, 
bankruptcy, or arrest of the principal on a c.a. 
sa. 

4. The difference between bail to the action 
and bail in error is, tliat in the former the sure- 
ties are not fixed until ca. sa. is sued out and re- 
turned; but in the latter, no ea. sa. is necessary 
at all for that purpose, and they become fixed 
from the judgment of affirmance by the superi> 
or court. 

5. Debt is the proper action on an appeal 
bond or recognizance, but by the common law 
rule, the plaintiff must sue all, if living, or one, 
and not an intermediate number, otherwise the 
defendants may plead it in abatement. 

6. Although upon an appeal or writ of error, 
the statute requires a recognizance; yet enter- 
ing into bond with security, is a substantial 
compliance with the statute, and the parties are 
liable on a bond so given. 

Appeal from the Washington circuit court. 

[This was a suit by Thomas Dowlin, for 
the use of John McPhail, against Seaborn 
G. Sneed and Reuben W. Reynolds, on an 
appeal bond. 

Before JOHNSON and YELL, Judges. 

YELL, Judge, delivered the opinion of the 
court 

This was an action of debt, instituted by 
Dowlin for the use of McPhail, against th& 
defendant, upon a bond for the prosecution 
of an appeal from the circuit court of Wash- 
ington county to this court, in which Abra- 
ham Standifer was the principal, and Sneed 
and Reynolds, securities. [See Case No. 13,- 
284a.] The condition of the bond as set 
forth in the declaration is, to prosecute the 
appeal with effect, or on failure to do so to 
pay the debt, damages, and costs adjudged 
against Standifer. The present defendant 
Standifer failed to prosecute that appeal 
with effect, and the superior court gave judg- 
ment for the present plaintiff in error. This 
suit has been instituted upon the bond, after 
a failure to collect the money upon execution 
against Abraham Standifer. The defend- 
ants filed a special plea, in which they al- 
leged that the taking of tlie body of the de- 
fendant Standifer in execution, was a full 
and complete satisfaction of the judgment 
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and a discharge of the debt, to which plea 
the plaintiff demurred, and issue being join- 
ed thereon, the court overruled the demur- 
rer, and. gave judgment for the defendant, 
from which judgment the plaintiff prayed an 
appeal to this court, which was granted. 

Two questions are presented for the con- 
sideration of this court, in aid and support 
of the judgment helow: 1. Was the taking 
of the body of Abraham Standifer in execu- 
tion a release and satisfaction of the debt? 
. 2. Was the bond sued on such an one as au- 
thori^ced by the statute? This cause involves 
questions of great importance to the coun- 
try, and deserves a careful investigation by 
the court The obligation sued on is called 
a recognizance, but is in fact a bond for the 
prosecution of an appeal, the condition of 
which is, that they will pay the debt, dam- 
ages, and costs, in case the judgment of the 
circuit court shall be affirmed by the supe- 
rior court. The present defendants are con- 
sidered by the court aS bail in error, and the 
condition of the bond pursues substantially 
the condition of a bond on a writ of error, 
namely, to pay the debt, damages, and costs 
awarded by the former judgments. Archb. 
rr. 223, 245. In error, if the judgment be 
affirmed, or the writ of error be discontin- 
ued, or the plaintiff be non-prossed, the bail 
are liable. The issuance of the execution 
against Standifer, the principal, and taking 
him in execution, did not discharge the bail 
in error. When once the bail becomes fixed, 
their responsibility is as irrevocable and cer- 
tjiin as that of the principal, and their lia- 
bility is fixed from the affirmance of the 
judgment by the superior court Bail, when 
once fixed, cannot be discharged from their 
responsibility by surrendering the principal, 
nor by his bankruptcy, nor even if the prin- 
cipal be taken on a ca. sa. Archb. Pr. 323; 
2 Bos. & P. 440; 1 Term R. 624. Bail to 
the action, or bail alone, are not liable until 
a judgment and ca. sa. against the principal; 
and if any proceedings be had against tliem 
before the return of the ca. sa. it is error for 
they may surrender the principal, in dis- 
charge of their liabilitj-, at any time before 
final judgment, but not after their liability 
becomes fixed. Archb. Pr. 103, 311, 319; 
S Term B. 456. The difference in liability 
between bail to the action and bail in error 
is simply this: There is no necessity to 
sue out a ca. sa. against the principal, in 
order to proceed against bail in error; but is 
it not allowable' to proceed against bail to 
the action until you sue out a ca. sa. against 
the principal. The liability is not fixed un- 
til the return of a ca. sa. Archb. Pr. 319. 
Debt is the proper action on this bond, and 
debt may be brought on a recognizance. 
When the i^rincipal and securities all enter 
into the recognizance, or into the bond, as 
in this case, the action must be brought 
against all, if living, or against each sepa- 
rately. If brought against two, without 
joining the rest, the defendants may plead 



it in abatement Archb. Pr. 324; 2 Saund. 
72; 1 Saund. 291. 

The doctrine contended for, that the tak- 
ing of the defendant Standifer in execution 
is a discharge of the debt and a release of 
the securities, does not apply to the facts 
of this case. That doctrine rests on the 
ground that the taking of the body in exe- 
cution is upon the same debt or contract, 
and before the bail is fixed. Here, the exe- 
cution sued out against Standifer, the prin- 
cipal, was upon the judgment from the cir- 
cuit court, from which, an appeal had been 
prayed to the superior court In that ap- 
peal, Standifer entered into the bond men- 
tioned and set forth in the declaration with 
Snoed and Reynolds, his securities, for the 
prosecution of the appeal with effect This 
action is Instituted on that bond, and is a 
new and distinct contract and cause of ac- 
tion from the judgment in tlie circuit court 
upon which the execution issued, and there- 
fore that principle of law does not apply. 
The issuance of the capias ad satisfacien- 
dum and taking the body of the defendant, 
is not such satisfaction as to bar the plain- 
tiff from a recovery against the securities. 
Tidd, Pr. 958; Archb. Pr. 323. The case in 
2 Bos. & P. 440, expressly decides that in er- 
ror, if the plaintiff in the action have his 
judgment affirmed, and take in execution 
the body of the defendant, for the debt, 
damages, and costs, he does not thereby dis- 
charge the bail in error. 

The second point made by the defendants 
relates to the legality of the bond, and they 
contend that a recognizance is the only se- 
curity allowed by the statute to be taken on 
an appeal or writ of error. It is ti'ue that 
the statute requires the appellant, who was 
plaintiff below, to enter into a recognizance, 
Avith one or more securities, in a sum suffi- 
cient to cover the costs in the inferior and 
superior court, conditioned to prosecute his 
appeal, and, where the appellant was de- 
fendant below, to enter into a recognizance, 
with one or more securities, in a sum suffi- 
cient to cover the amount for which judg- 
ment lias been given, together with the costs 
that have accrued, or that may accrue, by, 
reason of such appeal. Ter. Dig. 334. The 
court have no doubt that a recognizance is 
the mode pointed out by tlie statute; but it 
does not preclude the mode here adopted, 
nor does it avoid the appeal or discharge the 
securities in the appeal bond. Though it is 
not a strict compliance with the statute, 
yet the securities having bound themselves 
in a bond substantially good, cannot take 
advantage of their own act to defeat a re- 
covery upon it Having subscribed the 
bond, in lieu of a recognizance, we are dis- 
posed to enforce its collection, especially as 
the statute requiring a recognizance does 
not preclude the partj" from entering into 
bond with security, as was done in this case. 
No possible evil can result from sustaining 
the bond, as the suit is no more expensive. 
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nor the defence less ample, than upon scl. 
fa. upon recognizance. We cannot, there- 
fore, enforce the strict rule, as contended 
for by defendant's counsel; and, as we con- 
sider the bond valid, the action well brought 
upon it, and the plea bad, we hold that the 
demurrer should have been sustained. 
Judgment reversed. 
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Case No. 4,042. 

BOWLING v. The RELIANCE. 

[1 Woods, 2S4.]i 

Circuit Court, B. Louisiana, Nov. Term, 1872. 

MAitrriMj; Lii;ns— Part Ownkus. 

A person who makes a parol contract for the 
purchase of a share in a vessel, and receives, 
jointly with the other owners, possession of the 
vo-ssol, cannot acquire a lieu upon lior for mari- 
time services. 

[Appeal from the circuit coiu't of the Unit- 
ed States for the disti-ict of Louisiana.] 

T. M. Gill, for intervener. 
B. Egan, for complainant 

WOOBS, Circuit Judge. W. H. Riddle, 
who intervenes in the suit of Bowling 
against the steam tug Reliance, claims to 
recover of the tug the sum of §290, being the 
remainder of his wages, due for his services 
as pilot from September 1, 1871, to Becem- 
ber 8 of the same year, at the rate of §150 
per month. The answer does not deny the 
services of the intervener, but alleges that he 
was not shipped or hired as pilot, but that 
he rendered the services sued for. as master, 
and under the express understanding and 
agreement that he should become a pai't own- 
er of the tug. 

The evidence is someAvhat conflicting as to 
the precise character in which the interven- 
er served on the tug, whether as pilot or 
master. But as to the contract or agreement 
that intervener was to become a part owner, 
the record clearly establishes these facts: 
That prior to the date when intervener com- 
menced his services on the tug, to-wit, in 
August, 1871, she was the property of Wil- 
liam Taylor; that Taylor made a verbal 
agreement with the intervener, Riddle, and 
one Chapman, by which he sold to them each 
one third of the tug, retaining the other third 
himself. No bill of sale was ever executed 
conveying to these pm'chasers their respect- 
ive shares, but an account was opened with 
each in a book kept on board the tug, and 
open to their inspection, and which, it is clear 
from the evidence, they must have seen, in 
which each was charged with the purchase 
money of his share of the tug, namely, $2,000. 

^ [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



There can be no doubt that Taylor in this 
manner sold to Riddle and Chapman each 
one-tliu"d of the tug, and the pui-pose and 
hope of these joint owners was that by put- 
ting the tug in good repair, and all three de- 
voting their time and labor to the task of 
running her, they would be able not only to 
pay off the claims then outstanding against 
the tug, but that Riddle and Chapman, out 
of their portion of the profits of the business, 
would be able to pay the purchase money 
for their shares rospectiveli'. It is further 
established by the proof, that during all the 
time of the service of Riddle upon the tug, 
she stood registered in the name of Taylor 
as sole owner. Was this sale by parol of a 
third interest in the tug to Riddle, effectual 
to pass to him anj- interest in the tug as 
owner? 

Mr. Chancellor Kent in his Commentaries 
(3 Kent, Comm. 130, 131) says: "A bill of 
sale is the true and proper muniment of title 
to a ship, and one which the maritime com-ts 
of all nations will look for, and in their or- 
dinary practice require. Possession of a ship 
and acts of ownership will, in this as in oth- 
er cases of property, be presumptive evidence 
of title without the aid of documentary proof, 
and will stand good imtil that presumption 
be desti'oyed by contrary proof, and a sale 
and delivery of a ship without any bill of 
sale, writing or insti-ument, will be good at 
law between the parties." So Mr. Green- 
leaf, in his work on Evidence (1 Greenl. Bv. 
§ 261), observes: "Bj the statutes of the 
United States and of Great Britain, the 
grand bill of sale is made essential to the 
complete transfer of any ship or vessel 
thi'ough or between the parties themselves; 
a title may be acquired by the vendee with- 
out such document." On the other hand, it 
is said by Mr. Justice Story, in the case of 
Ohl V. .Eagle Ins. Co. [Case No. 10,472]: "I 
think that a title to a ship cannot pass by 
parol when she is sold to a purchaser." 

Even conceding that the weight of author- 
ity is with Mr. Justice Story, yet I think it 
clear, that when a parol contract of sale is 
made and is followed by a possession of the 
ship, the purchaser cannot acquu-e a lien on 
the ship for maritime services. The fact that 
he has an equitable ownership in the vessel 
is conclusive evidence that he does not ren- 
der the services on the credit of the vessel, 
but theyare rendered to himself as partown- 
er. The evidence in this case makes it clear 
that Riddle rendered service to the tug, sup- 
posing himself to be one of her owners, and 
in fact having an equitable title to a thu*d 
interest in her; and that as soon as he com- 
pleted the payment of the purchase price, 
that interest would have been conveyed to 
him by Taylor, in whom the paper title to 
the tug remained. Under these circumstan- 
ces, I am of opinion that Riddle has no lien 
upon the tug for his services, and that his 
intervention must be dismissed at his costs. 
Becree accordingly. 
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Case Wo. 4,043. 

DOWNER et al. v. BRACKBTT et al. 

[5 Law Rep. 392; 21 Vt. 599.] 

District Court, D. Vermont. 1842. 

XlENS— PoSSliSSlON OF LlEXOH — Arr.VfllMKNT— 
BaNKKUPTCV— ENFOUCEJIEXT of LiESS— PliOV- 

ABLE Claims— Bau by Dischakge. 

1. To constitute a lien on property, real or 
Tjersonal, it is not indispensable, that tlie prop- 
erty be in the possession of the person to whom 
the debt or duty is due. 

2. By the Revised Statutes of Vermont (chap- 
ter 49, § 53, and chapter 43, § 51), an attach- 
ment on mesne process is expressly denominated 
-a lien. 

3. Under the bankrupt act of the United 
States [u Stat. 440], there is no distinction be- 
tween a lien by judgment and a lien by attach- 
ment; by the provisions of the act, both are 
preserved. 

[Followed in Re Reed, Case No. 11,G40.] 

4. Ordinarily, where a suit is pending and 
property attached, when proceedings in bank- 
ruptcy are commenced, nothing but proof of tlie 
•debt under the banlcruptcy, unless it be the 
bankrupt's certificate of discharge, will pre- 
vent the creditor from proceeding in his suit 
to judgment and execution. 

5. Quaere:— Whether if the certificate of dis- 
■charge is pleaded in such a case, the plaintiff 
may not reply over the fact of his lien, and 
have judgment, with the right to take execu- 
tion against the property attached. 

6. In general, the proceedings in bankruptcy 
•have relation to the decree of bankruptcy and 
not to the petition. But for some purposes, the 
rights of tiie assignee extend back by relation 
to the date of the petition. 

7. All debts existing before and at the date 
of the decree -of bankruptcy are provable under 
tlie bankruptcy, and all debts up to that time 
^re barred by the certificate of discharge. 

S. Where there was a petition in bankruptcy 
in invitum, and property had been attached on 
mesne process before the alleged act of bank- 
ruptcy was committed, and judgments had been 
■obtained and the property seized on execution 
before the filing of the petition, but after the al- 
leged act of bankruptcy, and no fraud or collu- 
sion was stated or shown, it was lidd, that there 
was no valid ground for an injunction to re- 
strain the sale of the property on the execu- 
tions. 

This was a petition for an injunction, stat- 
ing that the petitioners powner and others], 
being creditors of William F. Spear, a trader, 
on the first day of September, 1842, filed their 
petition in banla-uptcy in due form against 
the said Spear, alleging an act of bankruptcy 
to have been committed by him on the eight- 
■eenth day of August last past, and praying 
that he might be declared a bankrupt. The 
petition further stated, that Charles Brack- 
ets and the several other creditors named in 
the petition, on the fifteenth day of the same 
August, sued out -writs of attachment against 
the said Spear, and caused certain goods, 
wares, and merchandise of tlie said Spear to 
be attached thereon to a lai-ge amount; that 
on the twentieth day of August judgments 
were rendered in the several suits against 
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said Spear on his confession, executions tak- 
en out, and the goods attached as aforesaid, 
seized thereon; and that the goods were ad- 
vertised to be sold on the executions on the " 
third day of September, and would be then 
sold, to tlie great injm-y of the petitioners and 
other ci-editors of said Spear, unless the sale 
should be stayed by injunction from this 
court 

PRENTISS, Disti-ict Judge. The general 
question presented in this case is one of much 
importance, affecting, as its ultimate decision 
undoubtedly will, to a very considerable ex- 
tent, the rights and interests of many persons 
in this state. Viewing it in that light, I have 
given to the question all the consideration the 
time afforded me would allow, and have en- 
deavored to form an opinion upon it with a 
single eye to its merits, and without indulg- 
ing in any extraneous or iiTelevant specula- 
tions. I have not allowed myself to be in- 
fluenced by any considerations arising out of 
the supposed policy of the banlarupt act, be- 
yond what appears to be its policy from the 
act itself. To go aside of a wi'itten positive 
law, and reason upon an assumed and imput- 
ed genei'al policy in regard to it, especially if 
there be no apparent ambiguity in the law, 
is, in my opinion, an unsafe and unsatisfac- 
tory mode of argument, in judicial questions. 
It is as one of the present judges of Eng- 
land said of public policy as a ground of ar- 
gument, like an unruly horse, when you once 
get astride it, you never know where it will 
carry you. The policy of the act, w^hatever 
it may be in respect to the distribution of the 
bankrupt's estate among his creditors, and 
whether more or less resti'icted, is to be col- 
lected from the provisions of the act itself, 
giving to all its parts a just construction. It 
is conceded, as it must be, that it is not the 
policy of the act to distribute the property of 
the bankrupt, pari passu, among his cred- 
itors, in ratable proportions, regardless of all 
existing liens, for that would be a contradic- 
tion of the act, at once du:ect, palpable, and 
undisguised. It is admitted that some liens 
are saved; and if so, the question is, upon a 
fair interpretation of the act, what liens? 
Are they those only whicli are created by ex- 
press contract, or are they all liens whatever 
which are created or exist under the laws of 
the respective states? 

The act provides, "that nothing in this act 
contained shall be construed to annul, de- 
stroy, or impair any lawful rights of mar- 
ried women, or minors, or any liens, mort- 
gages, or other secm'ities on property, real or 
personal, which may be valid by the laws of 
the states respectively, and which are not in- 
consistent with the second and fifth sections 
of this act." 

"Any liens, mortgages, or other secm'ities 
on property, real or personal," ai'e very com- 
prehensive terms, and are used without any 
qualification or limitation whatever, except 
what is imposed by reference to the laws of 
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the states and to the provisions of the second 
and fift-h sections of the act. The obvious 
reading would seem to be, that every kind 
of lien or seciu'ity, upon real or personal prop- 
erty, is protected and preserved, where such 
lien or security is valid 'by the state laws, 
tinless it is fraudulent within some of the 
provisions referred to. or is liable to tlie ob- 
jection of creatinj? such a preference as those 
provisions prohibit Though "lien," in a nar- 
row, and perhaps the more technical sense, 
signifies the right by which a person in pos- 
session of personal property holds and de- 
tains it against the owner in satisfaction of a 
demand, yet it has a more extensive mean- 
ing, and, in common acceptation, is under- 
stood and used to denote a legal claim or 
charge on property, either real or personal, 
for the payment of any debt or duty. Every 
such claim or charge is styled a "lien on the 
property," although the property be not in 
the possetisiou of him to whom the debt or 
duty is due. The right of a vendor upon 
land as secui-ity for the purchase money; the 
right of a judgment creditor against the 
lands or goods of the judgment debtor, given 
by law in England and in many of the states 
in this country; and the right acquired by a 
creditor imder an attachment of propertj-, 
where the law of attachment exists, are all 
spoken of and ti-eated as liens, in abridg- 
ments of the law, in elementary treatises, 
and in judicial decisions. Indeed an attach- 
ment is expressly called and denominated a 
lien in the statutes of this state. Rev. St. 
c. 49, § r.3, and c. 43, § 51. 

That the term "lien" is used in the act in 
the latter sense, and that the banlcrupt's 
property vests in the assignee, subject to any 
such lien or claim others may legally have 
upon it, is not only evident from the term 
being applied in the act to real as well as 
personal property, but seems to receive coun- 
tenance and support from other provisions of 
the act. The eleventh section gives the as- 
signee power, imder the direction of the 
com-t, "to redeem or discharge any mortgage, 
or other pledge or deposit, or lieu upon any 
propertj', real or personal;" the third section 
authorizes him to defend anj' suit pending 
against the bankrupt at the time of the de- 
cree of bankruptcy; and the fifth section de- 
clares the proving of any debt by a creditor, 
under the banki-uptcy, to be a waiver of any 
action pending tlierefor, or judgment recov- 
ered thereon, so that whatever lien may have 
been acquired by suit or judgment is thereby 
yuvrendered and given up. These provisions 
helj> to strengthen the conclusion, that it was 
the intention to save from the operation of 
the act, every bona fide claim or charge on 
property, valid by the local laws, and not de- 
clared fraudulent or unlawfiU by the act, 
whether a-eated by express agi-eement of the 
parties, or given by operation ana effect of 
law. Even under the English bankrupt acts, 
it has been held, that the lien of the vendor 
of land was a valid charge upon it for the 



pm-chase money, though the vendee become 
bankrupt, and though no agi-eement for thv- 
pm-pose. Chapman v. Tanner, 1 Vern. 2(57; 
Vin. Abr. 74; Fonbl. Eq. 380. That a judg- 
ment was a "lieu" within the meaning of th.^ 
banki-upt act of 1800 [2 Stat. 19], was decided 
in the case of Livingston v. Livingston, 2 
Gaines, 300. The question arose under the 
31st and 63d sections of the act, containing 
the following provisions :~"In the distribu- 
tion of the bankrupt's effects, there shall be 
paid to every of the creditors a portion rati-, 
according to the amount of their respective 
debts, so that every creditor having secui'ity 
for his debt by judgment, statute, recog- 
nisance, or specialty, or having an attach- 
ment imder any of the laws of the individ- 
ual states, or of the United States, on the 
estate of such banlirupt, (iirovided there b.' 
no execution executed upon any of the real 
or personal estate of such bankrupt before 
the time he or she became bankrUpi) shall 
not be relieved upon any such judgment, 
statute, recognisance, specialty, or atttich- 
nient, for more than a ratable part of his 
debt, with the other creditors of the bank- 
rupt Nothing contained in this act shall 
be takenj or consti-ued, to invalidate or im- 
pair any lien existing at the date of this 
act, upon the lands or chattels of any person 
who may have become bankrupt" 

The plaintiff's judgment was obtained be- 
fore the passing of tlie act, and the ques- 
tion was, whether the lands held by the 
bankrupt, at the time of docketing the judg- 
ment, passed to the assignees, discharged 
of the judgment, or whether the judgment 
remained a subsisting lien paramount to tlie 
claims of the general creditors. It was in- 
sisted, that the lien mentioned in the G3d 
section, contemplated only such liens as 
were ci-eated by the act of the partj-, as. 
mortgages and the like, but the com-t held» 
that the section presei-ved all preceding 
liens, and that there could be no doubt that 
a judgment was a lien. It will be perceived,, 
that the act of 1800 associates attachments 
in the same class with judgments, statut(^s 
and recognisances, and ti-eats them all as- 
liens or secxn-ities on property, of like valid- 
ity, and of like consideration in the law. 
But there is this difference to be observed 
between the right acquired by a judgment 
and the right acquired by an attachment on 
original process. A judgment is only a gen- 
eral secm-ity, not a specific lien like an at- 
tachment A judgment or the execution is- 
sued upon it when delivered to the sheriff, 
binds all the property of the debtor, his 
lands in the one case, and his goods in the 
other. An attachment binds only the par- 
ticular propertj' attached— the property, if 
personal, being taken into the possession of 
the officer, and held in his custody, for the 
benefit of the creditor, to satisfy the judg- 
ment he may recover. 

By the laws of this state, property attached 
on mesne process, if real estate, is holden five- 
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calendai- mouths, and if pei-sonal estate, thir- 
ty days, from tlie time final judgment is ren- 
dered in the suit, to answer the judgment; 
and unless taken in execution within the 
time limited, the property is discharged from 
the attachment. This lien by attachment on 
mesne process is given by statute as a substi- 
tute for the lien by judgment or awai*d of 
execution existing at common law; and un- 
doubtedly, an attachment here binds the 
lands or goods attached, during the time fix- 
ed by law, as effectually as a judgment, or 
execution sued out, binds lands or goods in 
IDngland. The lien, to be sm-e, like every 
other lien whatever, is defeasible; but noth- 
ing will defeat it but the plaintiff's failing in 
his action, or not taking out or levying his 
execution within the time prescribed after 
judgment, or the defendant's satisfying the 
judgment before sale of the goods or levy 
upon the lands. The natm-e and effect of 
an attachment, as it exists in this state as 
well as in jMassachusetts, is well stated in 
the case of Grosvenor v. Gold, 9 Mass. 209. 
It is there said, that by the laws of Massa- 
chusetts, goods may be attached on the orig- 
inal process, and held thirty days after judg- 
ment, to be taken in execution; and if not 
seized on execution within that time, then, 
and not till then, the attachment is dissolved. 
And it is added, that by an attachment, the 
plaintiff has a lien upon the subject of it pro- 
visionally, that is, to the amount of the judg- 
ment he may recover, and in so much is the 
absolute property of the defendant dimin- 
ished. It is true, that in the case of an at- 
tachment, no more than in the case of a judg- 
ment, is the general property in the subject 
of the lien altered or changed, until execution 
executed. Until then, the general property 
continues in the defendant; and if he be- 
comes bankrupt before the writ is executed, 
the property passes to and vests in the as- 
signee, subject, nevertheless, to the existing 
lien. It is a principle long ago settled in 
England, that a judgment and execution so 
far binds the goods, that if the judgment 
debtor dies after the award of execution, the 
sheriff may proceed against the goods that 
were his, in the hands of his executors or ad- 
ministrators. Specious objections have been 
very often urged against this doctrine, and 
they have been ^s often overruled. In Farrer 
V. Brooks, 1 Mod. 188, it was objected, that 
by the words of the fieri facias, it run against 
the goods of John Brooks, and by his death 
they ceased to be his goods, and became the 
goods of his administi-ator; and in Parsons 
V. Gill, 7 Term. R. 21, note, it was m-ged, 
that the execution ought not to have been 
executed upon the executors of Gill, for that 
it imported only a command to take in execu- 
tion tlie goods of Gill, and whatever was 
his in his life time, upon his death ceased 
to be his, and became his executors', against 
whom the authority given by the writ did 
not extend. In Waghorne v. Lrangmead, 1 
Bos. & P. 571, it was further m-ged, that the 



defendant died insolvent, leaving bond and 
otlier creditors, for whom the administrator 
^^as to be considered a trustee, and there- 
fore the execution ought not to bind the 
goods: in Bragner v. Langmead, 7 Term 
R. 20, it was objected, that to give effect to 
the execution, would be against the real jus- 
tice of the case, because thereby one cred- 
itor would obtain an undue preference, to 
the prejudice of the other creditors; and in 
Oades v. "Woodward, 7 Mod. 94, it was said 
to be a very inequitable thing, for by this 
means one creditor would run away with 
all, and leave the rest nothing, and this- 
would be both against conscience and law, 
and a kind of fraud. But in all these cases, 
as had been uniformly adjudged before in 
others, it was held, that the propertj- being 
bound by the award of the writ before the 
doatli of the pai-ty, it might be taken in exe- 
cution after; and in the latter case, Lord 
Holt, with all his legal acumen and depth of 
penetration, was not able to undei-stand how 
it could be a fraud to get a just debt by due 
course of law. 

The principle of these cases was adopted in 
Massachusetts, in the case of Grosvenor v. 
Gold, already cited, as appUcabl© to attach- 
ments. In that case, it was held, that goods 
attached on mesne process, might lawfully 
be sold by the sheriff upon the execution, al- 
though the judgment debtor had died insol- 
vent after the judgment and award of execu- 
tion, and before the sale— the court observing,, 
that undoubtedly goods in Massachusetts 
were as much bound by attachment, dm-ing 
the time they were holden, as goods in Eng- 
land were by and fi"om the teste of the writ. 
The law, beyond doubt, is the same in this 
state, notwithstanding the statute provision, 
that when the estate of any person deceased 
shall be insolvent, and insufficient to pay all 
the debts owing, the estate shall be disti-ib- 
uted, pro rata, among the ci-editors, in propor- 
tion to the sums to them respectively due. 
If the suit is pending at the time of the de- 
cease of the insolvent debtor, then, to be 
sm-e, by another pi-ovision of the statute, the 
suit is discontinued, and the attachment of 
com-se dissolved, in like manner as it is \m- 
der the bankrupt act, where the creditor 
comes in and proves his debt. But under the 
latter act, nothing but proof of the debt un- 
der tlie banla'uptcy, unless indeed it be the 
bankrupt's certificate of discharge, will pre- 
vent the creditor from proceeding in his suit 
to judgment and execution. The decisions 
under the English bankrupt acts have no ap- 
plication to the auestion ai-ising in this case, 
for those acts, instead of saving liens, as om- 
act does, ^pressly avoid all judgment and ex- 
ecutiO'n liens whatever. The statute 21 Jac. I,, 
c. 19, § 19, enacts, "that creditors by judg- 
ment statute, or recognisance, whereof no- 
execution or extent is served or executed on 
the lands or goods of the bankrupt, before his 
becoming bankrupt, shall not be relieved for 
more than a ratable part of their just debt.'* 
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Under this act, liens by judgment or execu- 
tion liare no oi)ei'ation or effect wharever. 
If, therefore, the judgment debtor becomes 
banla-upt before execution executed, the 
property vests absolutely in the assignees, 
discharged of the lien, from the time of 
the act of banliruptcy committed; and 
the creditor, having no subsisting lien, can- 
not lawfully take the property in execution. 
But if the property is seized upon execution, 
though not sold, before the act of banlcruptcy, 
it does not pass to the assignees; for by the 
seizm-e, without sale, the property is altered, 
and divested out of the debtor, before ituy 
title accrues to the assignees. 

The clause in the act of congress, as has 
been before observed, is general, saving aU 
liens without specification or distinction; and 
it has been already seen that an attachment 
by the laws of this state is as much a lien on 
property, as a judgment is by the laws of 
some of the other states. It is impossible to 
distinguish, under the banknipt act, other- 
wise than arbitrai'ily, between a lien by judg- 
ment and a lien by attachment; and from 
the provisions of the act, it appears to me 
that it was the intention to save both. It is 
not unreasonable tliat it should be so; for al- 
though it is true as a general rule, that equal- 
ity is equity, yet "n'^heu a legal preference has 
been bona fide gained by the supei-ior dili- 
gence of any creditor, it is neither wrong nor 
unjust that such preference" should be pre- 
served. If an attachment is held not to be 
a lien within the meaning of the act, but to 
cease to have any effect in case of the bank- 
ruptcy of the defendant, it is easy to see that 
it may lead in practice to some strange and 
very anomalous consequences. Where prop- 
<3rty has been attacned in an action for a 
pei-sonal injury, or for some other aggra- 
vated tort, the plaintiff may be deprived of 
all benefit of the attachment, by the defend- 
ant's becoming banla-upt pending the suit, 
though he can neithor come in and jirove his 
claim under the bankruptcy, nor share at all 
in the dividends the cancelling of his attach- 
ment will have contfibuted to augment. So 
where land attached by a creditor has been 
subsequently mortgaged, if the attachment is 
defeated by the defendant's bankruptcy, the 
benefit may enm-e, not to tlie general credit- 
ors, but entirely to the mortgagee. 

Under the English statutes, the property of 
the assignees relates back to the time of the 
act of bankruptcy; and if such was the case 
here under the act of congress, it would be 
clear that any attachment, or levy of execu- 
tion without prior attachment, after the act 
of baula-uptcy, would be void as against the 
assignee. But tliere is no provision in the act 
to that effect On the conti-aiy, the act vests 
the property in the assignee from the time of 
the decree of bankruptcy. The third section 
■of the act declares, that all the property and 
rights of property, of every name and na- 
ture, of every bankiiipt, except, &c., who- 
sliall by decree be declared a bankrupt, shall, 
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by mere operation of law, ipso facto, from 
the time of such decree, be deemed to be di- 
vested out of such bankrupt, and the same 
shall be vested, by force of such decree, in 
tlie assignee, who shall have all the rights, 
titles, powers, &c. to sell, dispose of, and sue 
for the same, as fully as might be exercised 
by such banknipt, before or at the time of his 
banla-uptcy declared as aforesaid; and all 
suits then pending, in Avhich such banlcrupt is 
a party, may be prosecuted and defended by 
such assignee, in the same way, and with the 
same effect, as they might have been by such 
banknapt The fifteenth section also declares, 
that all deeds of land sold and conveyed by 
the assignee, made in the manner provided 
therein, shall be as effectual to pass the title 
of the bankrapt, as if made by the bankrupt 
himself immediately before the deci'ee of 
bankruptcy. 

These enactments, it appears to mc, are too 
strong and plain, too positive and unequivo- 
cal, to be argued or explained away. They 
seem to admit of but one meaning in relation 
to the point in question, and appear to be so 
explicit and precise in regard to it, as to 
leave, in the absence of any opposing provi- 
sion, no room whatever for constniction. 
They ti-eat the bankrupt as the legal owmer 
of the property up to the issuing of the de- 
cree, and tie down the title of the assignee 
to that time so as to preclude its relation 
back. All the property then owned by the 
bankrupt passes to and vests in the assignee, 
and consequently all debts existing before 
and at the date of the decree ai'e provable un- 
der the bankniptcy, and all debts up to tuat 
time barred by the bankrupt's certificate of 
discharge. Still, to some purposes, the rights 
of the assignee undoubtedly extend back by 
relation. Though he is not actually invest- 
ed with the very property until the decree of 
banla'uptcy, he may avoid many mesne acts 
done to the prejudice of the general creait- 
ors, such as fraudulent preferences and pay- 
ments, or fraudulent transfers in contempla- 
tion of bankruptcy, and other transactions 
fraudulent or void on general principles of 
law. Perhaps, too, the property in the inter- 
mediate time, between the filing of the peti- 
tion and the decree, may be considered as re- 
maining in the bankrupt in trust for the cred- 
itor, or as in the custody of the law and un- 
der its protection. In this view, the prop- 
ez'ty would not be liable to be attached on 
mesne pi*ocess, or to be taken on execution 
without a prior lien after the filing of the pe- 
tition; nor if talcen before, would the ti*ans- 
actiou be protected, if the attachment or exe- 
cution be collusive, or, perhaps, if there bo 
notice of the act of banki-uptcy, or of the in- 
tention of the party to petition for a deci-eo. 
The ti'ansaction, like payments or convey- 
ances in contemplation of bankruptcy, might 
be treated as a fraud upon the act, and there- 
fore void. But where the atfcichment is not 
liable to any of the objections mentioned, 
and a bona fide lien has been acquired before 
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the filing? of tlie petition, it -would seem that 
the property may "be taken in execution when- 
ever judgment is obtained in the suit ■wheth- 
er before or after tlie filing of the petition, or 
before or after the decree of bauliruptcy. 
The property, if holden at all, is holden to 
satisfy the judgment which may be recov- 
ered; and if the lien is saved by the act, the 
act must be so construed as to give full ef- 
fect to the lien and secm-e to the creditor the 
full benefit of it Indeed, I doubt whether 
the banla-upt's certificate of discharge, when 
obtained, notwithstanding the general opera- 
tion given to it by the act would be allowed 
in such case to prevent a recovery of judg- 
ment If the certificate is pleaded in bar of 
the action, why may not the plaintiff reply 
over the fact of his lien, and have judgmait, 
with the right to take execution against the 
property attached? In some cases at least 
this must be allowed, or obvious injustice 
will be done. Where land attached has bi-en 
afterwards sold or mortgaged, or a subse- 
quent attaching a-editor has first obtained 
judgment, and levied, or may levy upon the 
land, shall not the creditor, first in point of 
time, be allowed to proceed to judgment and 
have the benefit of his attachment? But 
however this may be, it appears to me that 
at any rate there can be no doubt in any 
view of the question, as to the right of the 
attaching "creditor, where, or wherever he has 
in fact obtained or may obtain judgment. 

In the present case, the property was at- 
tached before tlie alleged act of banki-uptcy 
was committed, and the judgments were ob- 
tained, and the property seized upon execu- 
tion, before the filing of the petition, though 
after the act of bankruptcy. This being the 
case, and no fraud or collusion being stated 
or shewn, tliere is, in my opinion, no ground 
for an injunction to restrain the sale of the 
property on the executions. But as the prin- 
cipal questions here discussed have been oth- 
erwise decided by a most learned and accom- 
plished judge, whose opinions are entitled to 
the highest consideration, and as the case is 
one of emergency, not admitting of any de- 
lay, the property being posted for sale to- 
morrow, it seems to be a proper discharge of 
my duty to grant the injunction; and 1 shall 
accordingly do so, with the understanding, 
that on the motion to dissolve it the ques- 
tion will be adjom-ned into the circuit court 
for final decision, so that the parties may 
suffer no injury from any error of opinion on 
my part 

NOTE. The opinion here referred to is un- 
"doubtedly that of Mr. Justice Story, in Ex parte 
Foster [Case No. 4,960]. although that case is 
not referred to, by name, in any part of the 
above opinion. See, also, Parker v. Muggridge 
Pd. 10,743], and In re Allen [Id. 5,305]. 
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NELL v.). See Case No. 3,236. 
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In re DOWNING. 

[1 Dill. 33; ' 3 N. B. R. 748 {Quarto, 182); IT 
Pittbs. Leff. J. 169; 3 Amer. Law T. 165; 2" 
Chi. Left. News. 265; 1 Amer. I^aw T. Hop. 
Bankr. 207.] 

Circuit Court D. Missouri. 1870. 

BA>'KRDPTor — Rights of Isi>ividu.\l. axd Firm 
Ckeditors— Baxkuupt Act— Constucction of 
TniRTY- Sixth Section. 

1. Where a partnership has been dissolved 
and one of the co-partners purchases all of the 
assets of the firm, and agrees to pay all of the 
debts, and both nartners subsequently become 
bankrupt, and are individually put into bank- 
ruptcy, so that there is no solvent partner and 
no firm property: Held, under the bankrupt act 
of 1867 [14 Stat. 517], that the creditors of the 
firm, as well as the individual creditors of the- 
partner who assumed to pay the firm debts, 
were entitled to share pari passu in the estate 
of such partner. 

[Cited in Emery v. Canal Nat Bank, Case 
No. 4,446; Re Dunhani, Id. 4,144; Re 
Bice, Id. 11,750; Re Tesson, Id. 13,844; 
Re McEwen, Id. 8.7 3; Re Isaacs, Id. 7,- 
093; Re Webb, Id. 17,317; Re Hamilton, 1 
Fed. 812; Re Lloyd, 22 Fed. 90; Re West 
39 Fed. 203.] 

2. Under the bankrupt act (section 36) assets 
are to be marshalled between the firm creditors 
and the separate creditors of the partners only 
when there are firm and separate assets and 
proceedings are instituted against the firm and 
the individual members, as provided in that seo 
tion. 

[Cited in Re KnigM, Case No. 7,870; Re 
Long, Id. 8,476; Re Rice, Id. 11,750; Am- 
sinck V. Bean. 22 Wall. (89 U. S.) 404; Be 
Litchfield, 5 Fed. 50.] 

The facts in tlie case, which were agreed 
to by the respective counsel, show that the 
banlirupt Williim Downing, and one Rich- 
ard W. Emerson, were co-partners under the 
firm name of Downing & Emerson, and as 
such were dealers in boots and shoes in the 
city of St Louis, previous to December, 1868; 
that in the month of December, 1868, they 
dissolved by consent. Downing purchasing^ 
tlie stock of goods and all other assets of the 
firm, and agreeing to pay off and discharge 
all of its liabilities, and executing and deliv- 
ering to Emerson, for his (Emerson's) sup- 
posed interest in the concern, his notes^ 
amounting to about §40,000; that said firm 
was then largely indebted and actually in- 
solvent; that after the dissolution of said 
firm, Downing continued in his individual 
name, and for his individual account to 
prosecute the business at the same place un- 
til the 10th day of August 1869; that while 
so doing business alone, Downing, in the reg- 
ular course of business, disposed of part of 
said stock of goods, added to it by further 
purchases, paid off some of the liabilities of 
the old firm, and contracted further liabili- 
ties and debts in his own name alone; that 
on the 16th day of August, 1869, Downing 
executed a conveyance or assignment of all 
his assets, including the assets which came 

^ [Reported by Hon. John F. Dillon, Circuit 
. Judge, and here reprinted by permission.] 
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from the firm of Dowuing & Emerson, to 
Johu AV. Keimnn, as trustee, for the equal 
benefit of all his iudividual creditors, and 
the creditors of said firm; that the trustee 
<Konnan) thereafter disposed of the stock of 
^oods, realizing . about $60,000 for it, and 
Avhen he had done so, DoAvning was proceed- 
ed against and adjudicated a bankrupt hy 
the said district court; that thereafter said 
Konnan paid over to the said assignee in 
bankruptcy, John A. Allen, the whole of the 
proceeds of the sale of said stock of goods; 
that the co-partnership of Downing & Emer- 
aou was never adjudicated bankrupt as such, 
nor have the persons holding claims against 
it released Emerson from liability on such 
■claims, but that Emerson has also been ad- 
judicated a bankrupt in the state of Massa- 
chusetts; that claims against the bankrupt 
Downing, individually, as well as claims 
against him as one of the said co-partner- 
ship of Downing & Emerson, have been prov- 
en and allowed against his estate without 
any distinction, except so far as the evidences 
of debt upon which the proofs were made 
would show any, and that all these creditors 
voted for the said assignee; that before he 
was adjudicated a bankrupt, and after the 
IGth of August. 1809, Downing executed and 
delivered to each one of the creditors of 
Downing & Emerson an agreement in the 
following form:—" Whereas, the firm of 
Downing & Emerson, which was composed 
of William Downing and Richard W. Emer- 
son,— was, in the month of December, A. D. 
■eighteen hundred and sixty-eight, dissolved; 
and whereas said Emerson assigned to said 
Downing all his said Emerson's interest in 
the property and assets of said firm, and 
said Downing, in consideration thereof, gave 
said Emerson certain promissory notes, and 
a.greed to assume and pay all the liabilities 
and debts of said firm of Downing & Emer- 
son, and hold said Emerson harmless from 
the same, and I have agreed to pay the debts 
and liabilities of said firm, as my own pri- 
vate individual debts, and the party with 
Avhom this agreement is made may now have 
<lebts and claims against said firm: Now, 
therefore, I, the said Downing, for value re- 

-ceived by me of , the receipt whereof is 

hereby acknowledged, do hereby covenant 
and agree with said , that I, individual- 
ly, will pay, as my own private and individ- 
ual debts, all and singular the debts, liabili- 
ties, and claims against said firm of Downing 

& Emerson, held by said . Witness my 

hand and seal, this day of September, 

1SG9." At a meeting of the creditors of said 
William Downing, called by and held before 
Register Eaton, for the purpose of distribut- 
ing the said $60,000, some of the individual 
creditors of Downing, who became such cred- 
itors after the dissolution of the firm of 
Downing & Emerson, filed a motion insisting 
that they and other individual creditors of 
Downing, were alone entitled to share in 
the distribution of said fund, while on the 



other hand, those of tlie creditors who held 
debts against Downing & Emerson made the 
same claim. Then the question arose as to 
how the distribution should be made, and 
that is the question certified. The district 
judge gave the following opinion or decision: 
"Upon the facts submitted, the court rules 
that the separate creditors of the bankrupt 
must be first paid in full before the partner- 
ship creditors can receive any dividends 
from the funds in the hands of the assignee." 
To this decision and ruling the assignee ex- 
cepted and prosecuted this appeal. It was 
also admitted in the argument in the dis- 
ti'ict court, that Downing was adjudicated 
a bankrupt upon the petition of an individual 
creditoi-. 

Hitchcock & Lubke, for appellant 
Sharp & Broadhead, for appellee. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. The court finds 
tliis to be a very difficult case. The diffi- 
culty arises rather from the state of the au- 
thorities, all of which have been brought to 
our attention by the industry of counsel, than 
from any doubt in the mind of the court as 
to how it ought, on principle, to be deeide<l. 
As an early determination is desired, we 
shall refrain from an extended examination 
of the cases cited or elaborate exposition of 
our views, and content oui-selves with indi- 
cating briefly the gi'ounds of our judgment. 
On either of two grounds the order appealed 
from is, in our opinion, erroneous. 

1. This is a contest between the individual 
creditors of Downing, and those who became 
the creditors of the firm of Downing & Emer- 
son, before its dissolution. It is admitted 
that Downing purchased of Emerson all "the 
goods and assets of the firm." There is no 
joint property. Emerson is a non-resident 
of this state, and is also insolvent and in 
bankruptcy. The ground on which the indi- 
vidual creditors claim priority is that, by the 
sale from Emerson to Downing, the property 
became the individual property of the latter, 
and that upon the well known equity rule, 
recognized, as it is claimed by the banki-upt 
act (section 36), they, as the individual cred- 
itors of the bankrupt, are entitled to be paid 
out of his separate estate in preference to the 
firm creditors. This rule, upon the agreed 
statement, has no application to the case. 
Downing, when he purchased the assets from 
Emerson, agreed with the latter "to pay off 
and discharge all the liabilities" of the firm. 
This contract was binding on Downing, and 
so far as he is concerned, made these debts 
his own. As between Downing and Emer- 
son, the former thereby became the sole and 
individual debtor. As between Downing and 
the creditors, the latter had the legal right, 
if they deemed it to be for tlieir interest, to 
treat Downing as individually liable to them 
on his promise to Emerson, for their benefit. 
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In equity, the promise wliicli Downing made 
to Emerson to pay tliese debts, could be en- 
forced against liim; and this controversy is 
to be decided upon equitable principles. In-' 
■deed, a promise by one to another for the 
"benefit of a tliird person may, according to 
the prevailing American doctrine, be enforc- 
ed at law in the name of the latter, especial- 
ly where, as in the case at bar, the promissor 
receives a fund or property with which to 
make such payment "In this country," 
says Mr. Parsons, "the right of a tliird party 
to bring an action on a promise made to an- 
other for his benefit, seems to be somewhat 
more positively asserted, and we think it 
would be safe to consider this the prevailing 
rule with us; indeed, it has been held that 
such a promise is to be deemed made with a 
third party, if adopted by him, though he 
was not cognizant of it when made." 1 
Pars. Cont (5th Ed.) 4G7, 4G8, and cases cit- 
M?d. "After some conflict of opinion, it seems 
now to be settled in eases of simple contract, 
that if one person makes a promise to an- 
other for the benefit of a third, the latter 
may maintain an action upon it, though the 
consideration did not move from him." 2 
Oreenl. Ev. ■ § 109. and cases there cited. 
That Downing received, in the surrender to 
him of the assets, a suflScient consideration 
for his promise, cannot be disputed. By this 
promise he is bound, and the creditors of the 
firm are in equity entitled to enforce it 
against him. It is, on their election to avail 
tiiemselves of it, cumulative to their other 
rights. They need not release the firm in 
■order to be able to get the benefit of this 
promise, made by one of its members, for 
their benefit. If Downing had secured this 
promise by mortgage, can it be doubted that 
equity (aside from the bankruptcy) would 
give the creditors the benefit of this security 
if they desired it? The right of the credit- 
•ors given by the arrangement between Down- 
ing and Emerson is not defeated by the sub- 
-sequent bankruptcy of Downing. They may 

• assent to and claim the benefit of it at any 
time, either before or after bankruptcy of 
their debtor. I look upon their rights in 

• equity as being the same as if Downing had 
individually indorsed the pre-existing firm 
paper, in which case they could have proved 
their debt against either, if not indeed 

•against both the firm and Downing. It 
would be strange if the parties could, by the 

•same transaction, make the assets individual 
property, but coidd not, with the assent of 
the creditors, make one of the firm debtors, 

-also, individually liable. It carries out tlie 
contract precisely to hold that the parties 
made the property the individual property of 
Downing, and that the latter superadded to 
the existing liability to the creditors, his in- 

• dividual liability. 

2, But if the foregoing views should be 

« erroneous, I am of the opinion that the same 

result is reached by the ti-ue construction of 

Uhe bankrupt act of 1SG7. In the case at 



bar, it will be remembered, the partnership 
had ceased to exist There were no firm as- 
sets. Both of the members of the firm were 
separately in banla-uptcy, and insolvent. Un- 
der these circumstances, the creditors of the 
former firm of Downing & Emerson had, un- 
der section 19 of the banki-upt act a right 
to prove their debts against the estate of 
Downing— especially as he had, for a valua- 
ble consideration, assumed to pay them. If 
no proceedings are taken against the partner- 
ship, under section 36 of the bankrupt act 
(which contemplates cases where there are 
both firm and individual assets and debts) 
firm debts may, as stated, be proved under 
section 19, are entitled to share pro rata un- 
der section 2T, as it extends to "all creditors 
whose debts are duly proved," and are em- 
braced in the discharge provided for in sec- 
tions 32, Z'6, and 34. These sections provide 
for a discharge from "all debts and claims," 
and the use of the word "partner" in sec- 
tion 33, shows that it was contemplated that 
one pai'tner might under the antecedent pro- 
visions of the act be entitled to be dischar- 
ged for, or in respect of, partnership debts. 
In other words, section 36 of the bankrupt 
act only comes into operation when there are 
firm assets, and the proceedings are insti- 
tuted against the firm and each of its mem- 
bei-s, in which case the assets are to be mar- 
shalled according to the equity rule, firm 
creditors to have priority as respects the 
joint assets, and individual creditors as re- 
spects the separate estate of their debtor. 
This construction of the bankrupt act has 
the merit of producing that equality, which 
it is the leading and manifest purpose of the 
act to secure, and in effect reaches the re- 
sult which the English chancellors have felt 
bound by equitable principles to adopt viz.: 
That where there is no joint estate and no 
solvent partner, all the creditors, joint and 
separate, shall share, pari passu in the estate 
of the bankrupt pai-tner. 

Upon the facts submitted, this court is of 
the opinion that all of the creditors of the 
said bankrupt who had proved their claims 
before the register, were, and are, entitled 
to share pro rata in the distribution of the 
estate of the bankrupt whether their debts 
were originally against the firm of Downing 
& Emerson, or against Downing, individual- 
ly. This court is therefore of the opinion 
that the court below erred in holding that 
the individual creditors of Downing were en- 
titled to priority, and its judgment is revers- 
ed, and the assignee ordered to make an 
equal distribution of the estate among all 
the creditors whose claims have been duly 
established and registered. Revei-sed. 

NOTE. Bankrupt Act— Rights of Individual 
and. Firm Creditors under flie 36th Section. 
Followed, In re Isaacs & Cohn [Case No. 7,093]; 
In re Rice LM. Il,7o03; In re Long & Co. [Id. 
8,4761: In re Tesson fid. 13.844]; In re Long 
& Corey [Id. 8,476]; In re Knight [Id. 7,880]; 
In re IVIcEwen Qd. 8,783]; In re JdLamilton, 
1 Fed. 812; In re Litchfield, 5 Fed. 48, 50. Cited. 
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Amsinck v. Bean, 22 Wall. [89 U. S.] 404; Em- 
ery V. Canal Nat. Bank [Case No. 4,446]; In re 
Webb [Id. 17,317]. 



Case ITo. 4,045. 

In re DOWNING. 

[3 N. B. R. 741 (Quarto, 181j;^ 2 Chi. Leg. 
News, 313.] 

District Court, B. D. Missouri. May 3, 1870. 

Bankuuptct— Adveutisements of Sales. 

Rule as to the legal rate of charges for print- 
ing advertisements of sale of real estate by or- 
der of the court. 

I, Lucien Eaton, one of the registers of 
said court in bankruptcy, do hereby certify 
that in the course of the proceedings in said 
cause before me, the following question 
ai'ose pertinent to the said proceedings; to 
wit: The assignee presented for my sig- 
nature a check for one hundred and sixty- 
six dollars and fifty cents, in favor of Geo. 
Knapp & Co., for printing an advertisement 
of sale of real estate under the order of the 
court The notice contained five and 15-100 
folios each, and was printed thirty-six times. 
At the rate allowed by the statute of 26th 
February, 1853, this would amount to thirty- 
seven dollai-s. The statute alluded to says, 
that printers shall be allowed "for publish- 
ing any * * * notice * * * required 
by * * * the lawful order of any court 
* * * in any newspaper, forty cents per 
folio for tlie first insertion, and twenty cents 
for each subsequent insertion." I am awai'e 
of no other statute in force on tliis subject. 
For the reason that it seemed plainly a case 
within the statute, I felt constrained to with- 
hold my signature till the opinion of the 
court should be had, which I now request 
for my guidance. Lucien Eaton, Register. 

TREAT, District Judge. The computation 
is to be in accordance with the following 
rule: Each square of eight lines, first time, 
!?1.00; each subsequent insertion, per square, 
?.50 



DOWNING, In re. See Case No. 12,212. 

DOWNING (SMITH v.). See Case No. 13,- 
036. 
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DOWNING V. TRADERS' BANK. 

[2 Dill. 136;= 11 N. B. R. 371.] 

Circuit Court, E. D. Missouri. 1873. 

BANKiiuPTcy — Section 19 Con>ti{ued— Payments 

BT SUUETY AFTKR BaNKRUPTCT OF PuiNCIPAL 

Deutor. 

1. The bona fide holder for value of an ac- 
commodation bill is entitled on the bankruptcy 
of parties thereto, to prove as to all parties 

^ [Ropriuted from 3 N. B. R. 741 (Quarto, 181), 
by permission.] 

^[Reported by Hon. 'John F. Dillon, Circuit 
Judge, and here repriuled by pormission.] 
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against whom the holder could have supported; 
an action on the bill. 

2. The receipt by a holder of a bill drawn by 
the bankrupt, but accepted for the accommoda- 
tion of the drawer, of partial payment from the 
accommodation acceptor after the bankruptcy 
of the drawer, does not disentitle such holder 
from proving against the estate of the drawer 
in bankruptcy for the full amount due on the 
bill at the time of the adjudication of bank- 
ruptcy. 

[Explained in Re HoUister, 3 Fed. 454. Cited 
in Re Broich, Case No. 1,921; Re Baxter, 
Id. 1,121; Be Pulsifer, 14 Fed. 249.] 

3. Section 19 of the bankrupt act [of 1867 (14 
Stat. 525)], in respect to partial payments made- 
by a surety after the bankruptcy of the prin- 
cipal debtor, considered. 

[Cited in Be HoUister, 3 Fed. 454.] 

4. A mere covenant by a creditor not to sue- 
an accommodation acceptor does not prevent 
him from proving against the drawer's estate 
in bankruptcy. 

This was a contest in the district court be- 
tween Downing's assignee in bankruptcy and 
the Traders' Bank of St Louis, and the cause 
is brought here by the bank to obtain a 
review of the decision of the disti-ict court 
ordering tlie bank to credit the sum of $4,0(X>- 
on its claim against the estate. Downing 
was adjudicated a bankrupt on the 9th day 
of December, 1869, upon a petition filed 
against him on the first day of that niontlu 
On the 12th day of February, 1870, the Trad- 
ers' Bank filed and made proof of a claim 
against the estate of Downing for $18,500, 
composed of three protested drafts, each 
drawn by Downing; one for $4,500, protested 
June 15, 1869; one for §6,000, protested June 
20, 1869; and one for $8,000 (being the on& 
to which the present controversy I'elates), 
protested September 7, 1869. Accomiianying 
the proofs of its claim, the bank filed a list 
of collaterals held by it. In January, 1872, 
the assignee objected to the proof of claim 
by the bank, on the ground tliat it should 
credit the sum of $4,000, alleged to have been- 
paid by Saunders Bros. & Co. in the manner 
hereafter appeai-ing. 

The objections of the assignee were, by 
the parties, submitted to the district court 
upon the following agreed statement of facts: 

"First. It is agi'eed by said parties that 
banki'upt on June 4, 1869, at St. Louis, Mis- 
souri, drew his draft on and directed to 
Saunders Bros. & Co., Boston, Mass., and: 
thereby requested them, three months after 
date thereof, to pay to the order of bank- 
rupt $8,000, value received, and to charge to- 
his accoiuit 

"Second. This draft was accepted by Saun- 
ders Bros. & Co. for the accommodation of 
the di-awer and payee, and without any con- 
sideration from said Downing to said Saun- 
ders Bros. & Co., it being a mere loan of 
theh' name, and tliat banla-upt discounted 
and sold this paper to said Traders' Bank 
for value. 

"Third. That said Saunders Bros. & Co.., 
after said di-aft had been duly protested, and 
all pai'ties properly made liable thereon, and 
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after the failure of said Downing, gave cer- 
tain notes to said Traders' Bank for fifty per 
cent, of said acceptance, and tlien and there 
received from said hanlc the following paper, 
to wit: 'To all Persons to Whom These 
Presents shall Come: The Traders' Bardc, 
a corporation duly established by law in the 
state of Missouri, send greeting: Whereas, 
Edwai'd W. Saundei-s, in the county of Essex, 
and commonwealth of Massachusetts, hereto- 
fore doing business under the style of Saun- 
ders Brothers & Company, is indebted to said 
bank as acceptor upon a draft, dated St. 
Louis, Missouri, June 4, 1S69, for $8,000, 
drawn by William Downing, payable in three 
months after date, to said Downing's order, 
and indorsed by said Downing, and said 
Saunders is unable to pay his obligation in 
full, and some time since offered said bank 
to pay it one-half the amount of said draft 
in two equal instalments by his notes, in- 
dorsed by John Cummings, payable in four 
and sis months from the maturity of said 
draft, with interest at the rate of sis per 
cent per anniun, from maturity: Now, there- 
fore, in consideration thereof, and of the 
receipt by said Traders' Bank of said notes, 
the said Traders' Bank doth hereby covenant 
and agree with said Saunders, his heh's, 
executors, and administrators, that it will 
not sue him or them upon said di'aft, or 
upon any claim arising out of the same, but 
this covenant is without prejudice to the 
rights of said bank against the other parties 
to said draft or any person whatsoever. In 
witness whereof the Traders* Bank has here- 
to affixed its seal and caused these presents 
to be signed by William Taussig, its presi- 
dent, thereunto legally authorized, this eighth 
day of November, Anno Domini, eighteen 
hundred and sisty-nine. William Taussig.' 
That said bank made this arrangement by 
and with full knowledge of all the parties, 
as to the relation that Saunders Bros. & Co. 
bore to said paper, and that the bank still 
holds the original draft That Saunders 
Bros. & Co. made this arrangement with the 
bank without the knowledge, request or con- 
sent of Downing or his assignee. 

"Fourth. The bank now presents the draft 
for allowance against the estate of Downing, 
the barlcrupt, whilst Saunders Bros. & Co. 
seek to prove against said estate the §4,000 
paid by them on the agreement of the Trad- 
ers' Banlc above set out That the bank is 
willing to surrender all their rights to said 
draft to either the assignee or Saunders Bros. 
& Co. on the payment of the balance of the 
?8,000 to them, but not otherwise." 

The record recites that "the court held on 
the facts submitted that the Ti-aders' Bank 
is entitled to recover on the draft for 58,000 
named in the said agreement the amount 
originally due thereon, with interest and dam- 
ages, less the amount paid thereon by Saun. 
ders Bros. & Co.," and ordered a reference 
to Lucien Eaton, Esq., the register, to "as- 
certain the precise nmount due in accord- 
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ance with this ruling." The register reported 
the amount due on said draft for §8,000, less 
the credit, required by the order of the court 
to be §0,570.60, and that the enth-e unsecui'ed 
balance due the banlc from Downing's estate, 
including that sum, was §7,745.43, and judg- 
ment was entered accordingly. 

The bank appeals, and the only ruling com- 
plained of is that by which it was ordered 
to credit on the draft for §8,000 the §4,000 
received of the accommodation acceptor im- 
der the circumstances above set forth. 

Slayback & Haussler, for the Traders' Bank. 
Hitehcock, Lubke & Player, for assignee. 

DILLON, Circuit Judge. This is a contro- 
versy between the assignee of Downing's 
estate and the Traders* Bank in respect to 
the bill of exchange for §8,000, of which 
Saunders Bros. & Co. were the accommoda- 
tion acceptors for the bankrupt The assignee- 
claims for the estate the benefit of an aUeged 
payment of §4,000 imder the agreement of 
November S, 1869, set out in the statement of 
the case. The draft for §8,000 matured, and 
was protested for non-payment September 7, 
1869. The agreement of November 8, 1859, 
between the Traders' Banlc and Saunders re- 
cites that the bank has received of Saunders 
two notes of his for §2,000 each, indorsed by 
Cummings, due respectively la fom: and sis 
months from maturity of the draft, and in 
consideration thereof the banlc covenants with 
Saunders not to sue him on the draft; but 
it is provided that this covenant shall be 
without prejudice to the rights of the bank 
against the other parties to the draft or any 
other person. No indorsement of payment 
was made on the §8,000 draft, which was 
retained by the bank, and very shortly after 
the agreement of November 8th was made, 
and before the notes for the §4,000 which 
were received from Saunders, fell due, Down- 
ing was adjudicated a bankrupt 

It is not espressly admitted in the agreed 
statement that the notes for the §4,000 were 
ever paid; but this is perhaps fairly to be 
implied. The presumption is, that if they 
were paid, it was not before maturity, and 
consequently the payments were made after 
Downing was adjudicated a bankrupt. It is 
plain that upon the agreed statement there 
is no ground to hold that the bank received 
the new notes of Saimders indorsed by Cum- 
mings, in absolute estinguishment or satis- 
faction of one-half of the amoirnt of the draft 
No indorsement to that effect was made upon 
the draft, nor is there any acknowledgment 
of part payment contained in the agreement 
executed at the same time. On the contrary, 
the draft for the fuU amount was left In the 
hands of the bank, which agreed with Saim- 
ders not to sue him upon the said draft but 
it reserved its rights without prejudice against 
all other parties. Story says that "hj the 
law of England, and of most of the states of 
America, the receipt of the promissory note 
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of the debtor for a debt is, in the absence of 
all other proof, treated as a conditional pay- 
ment only of the debt; that is to say, if or 
when the note is paid." Story, Prom. Notes, 
§ 438. "Wiiere the holder receives a promis- 
sory note or bill in payment of a debt, it is 
not an absolute, but a conditional payment 
only, unless otherwise agreed by the parties, 
and it only suspends the right to recover 
until the credit has expired." Id. § 3S9. 
And he lays down the same rule where the 
creditor receives from the debtor the note 
of a third person; presumably, it is a con- 
ditional satisfaction, or extinguishment only. 
Id. § 404. We cannot, therefore, upon the 
facts appearing in tlie agreed statement, hold 
that the banlj: took the new notes in extin- 
guishment of §4,000 of the amount due it 
on the draft, or that the new notes were re- 
ceived by the bank in absolute payment to 
that extent. The presumption of law is other- 
wise, and the presumption is fortified by the 
non-indorsement of payment, and by the 
language of the agreement, which is a coven- 
ant not to sue, and not an acknowledgment 
of satisfaction or payment. 

It will be conceded that from the agreed 
statement it can be implied that these new 
notes were subsequently paid; and, nothing 
appearing to the contx'ary, the presumption 
is that they were paid by Saunders at matur- 
ity, which, as before stated, was after the 
bankruptcy of Downing. Conceding also, 
for the time, that when the bank actually re- 
■eeived payment of the new notes for $4,000 
it operated to extinguish, or satisfy pro tanto, 
the amoxmt due on the original draft, we 
now proceed to inquire to what extent the 
bank was entitled to make proof in bankrupt- 
cy with respect to this draft? Saimdei's Bros. 
& Co. having accepted this draft for the ac- 
commodation of Downing, the drawer, the 
latter, as between them, was the principal 
debtor, they being his sureties, or incm'riug 
a liability in that nature. Chit BiUs, 703, 
708, 718. Downing was the party princi- 
pally and ultimately liable for the $8,000; 
and it is not controverted that in respect to 
this debt the sum of §8,000 can be proved 
against his estate. It Is admitted on all 
hands that the bank can prove to the extent 
of $4,000; and as to the 6ther $4,000, the only 
question is, whether it shall be established as 
a claim in favor of the bank or in favor of 
Saunders- In effect, the substantial contro- 
versy seems to be one between the bank and 
Saunders; and so far as this record shows, 
it is a matter of indifference to the estate of 
Downing whether the allowance is to xhe 
one claimant or the other; so that the as- 
signee, in resisting the claim of the bank, 
apparently occupies the position of waging 
gratuitously the battle of Saunders. 

As the latter is not before the court, his 
rights as against the bank cannot be investi- 
gated or determined. We have only to do 
with the rights of the assignee and of the 
bank. And thus the question is narrowed 



down to this: Had the bank, as against the 
estate of Downing, the right to prove its 
claim to the full amount of the draft? Or, 
in other words, has the assignee the right to 
insist that the bank must ci-edit the $4,000 
and prove for the balance only? This $4,000, 
it will be borne in mind, was received by 
the bank, not from the estate of Do^miing, 
the principal debtor, but from his surety, and 
was received hy it after the bankruptcy, 
though in pursuance of an agreement made 
just before that event, to which, however, 
Downing was not a party. The question here 
presented depends upon the construction of 
section 19 of the bankrupt act, to the terms 
of which I will refer in a moment. The bank 
being a bona fide holder of the di-aft for 
value, would be entitled on the supervention 
of bahki'uptcy to prove against any and aU. 
parties against whom it could have sup- 
ported an action on the biU; and unless it 
had released or parted with its rights, it 
could have sued concmTently both the ac- 
ceptors and the drawer. Chit Bills, 721; 
Id. 703, 70S. It could recover against both, 
though of course it could have but one satis- 
faction. Its agreement of November 8th, be- 
fore-mentioned, would have prevented it from 
sustaining any action after that time against 
the accommodation acceptors; or, if they had 
gone into bankruptcy, from proving against 
their estate. But this agreement on its face 
declared that it did not prejudice the rights 
of the bank against Downing. Before any 
payment, so far as this record shows, was 
received by the bank. Downing was adjudi- 
cated a bankrupt; and his assignee claims 
that the bank must now credit the amount 
which it received after the bankruptcy, not 
from Downing, nor fi'om anything he had 
pledged to secm-e the debt, but from his ac- 
commodation acceptor. 

This question is settled by the bankrupt 
act: "All debts due and payable from the 
bankrupt at the time of the adjudication of 
the bankruptcy, and all debts then existing 
but not payable until a future day, a rebate 
of interest being made, may be proved 
against the estate of the bankrupt" This 
$8,000 draft was due and payable to the 
bank by Downing, the principal, at the time 
he was adjudicated a banknipt At that 
time the bank had received nothing from 
any one, and has received notliing to this 
day from Downing or his estate or property. 
If Downing had not been put into bankrupt- 
cy, and had been sued on the draft at law, 
a plea that the bank had entered into a cove- 
nant not to sue his surety would have pre- 
sented no defence. This was simply a cove- 
nant not to sue the accommodation accept- 
ors, and did not under the authorities, ex- 
tinguish or satisfy the debt or any part of 
it as against the drawer, who had, in no 
event any recourse over against the accept- 
ors. 2 Pars. Notes & B. p. 238; Story, Prom. 
Notes, §'§ 409, 421, 420; Jones v. Broadhurst 
9 Man., G. & S. 173. The statute, by the Ian- 
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^uage above quoted, requires debts to be due 
and payable at the time of tbe adjudication 
■of bankruptcy, or to be then existing, tbougb 
not payable until a future day; and at the 
time of the adjudication of bankruptcy the 
whole amount of the draft was due to the 
bank. If it had afterwards received pay- 
ment by or through Downing or his property, 
it might have been compelled to credit it 
Section 22. . 

The next portion of section 19 which re- 
fers to the question before us, reads as fol- 
lows: "Any person liable as bail, surety, 
.guarantor, or otherwise, for tlie bankrupt, 
Who shall have paid the debt, or any part 
thereof in discharge of the whole, shall be 
•entitled to prove such debt, or to stand in the 
place of the creditor, if he shall have proved 
the same, although such payments shall have 
been made after the proceedings in bank- 
ruptcy were commenced." The act proceeds: 
"And any person so liable for the bankrupt, 
who has not paid the whole of said debt, but 
is still liable for the same or any part there- 
•of, may, if the creditor shall fail or omit to 
prove such debt, prove the same in the name 
of the creditor or otherwise, as may be pro- 
vided by the rules," &c. These provisions 
-apply to the question presented in this case. 

Now conceding, for the purposes of this 
appeal, but not deciding, that when the bank 
received the $4,000 of Saunders, it operated 
us a payment or satisfaction pro tanto of 
the draft, yet, as the whole. debt was not 
paid, nor part in discharge of the whole, the 
Tiank could still, under the language of the 
act, prove the whole amount as against the' 
, drawer, and at the most would be liable on- 
ly to be treated as proving or having proved, 
for the benefit in part of the party from 
whom it received, as the surety of the bank- 
rupt, such partial' payment If the bank 
should refuse or omit to prove for the whole 
amount then the party paying could make 
the proof, in the name of tlie creditor, or 
. otherwise. This view of section 19 will be 
found to be much strengthened by the course 
of decision under the English bankrupt acts, 
both prior to and since the act of G Geo. IV. 
c. 16, § 52, from which this portion of the 
19th section of our act is substantially taken. 
It would too much protract tliis opinion to 
jgo at length into a review of the English 
legislation and decisions, and 1 wEl content 
myself by referring to Mr. Chitty's view of 
' them in his work on Bills. Ohit Bills, 703, 
727. 

On the agreed statement of facts, the bank, 
as agahist the objection of the assignee, is 
•entitled to make proof for the whole amount 
of the dJ-'aft and if Saunders claims, as to 
the §4,000 which he paid after the bankrupt- 
cy, that he is entitled to stand in the place 
-of the bank, he can make application to the 
bankrupt court to that effect This will 
bring the two parties interested lace to face, 
iind the com*twill determine their rights upon 
the case they make. It would be premature 



to pass' upon them now. If Saunders should 
establish his right to prove against the es- 
tate for the ?4,000 paid to the bank, or to 
hold the estate liable therefor, it will follow 
that the court will make an order that the 
proof made by the bank shall to that extent 
stand for his benefit If he shall fail to es- 
tablish this right, it will follow that the 
bank is entitled to receive dividends on the 
basis that the whole amount of the draft 
is due to it This disposition of the matter 
seems preferable to the one made by the dis- 
trict court since, as we have seen, it is clear 
that the estate is liable in respect to the 
whole amount of the draft, either alone to 
the bank or to it and Saunders. The order 
appealed from holds that tJie bank is not 
entitled to prove as respects the §4,000 paid 
by Saunders, which is equivalent to holding 
that Saunders is entitled to make proof for 
this sum, a question which it is better to de- 
termine on an application by Saunders ad- 
verse to the bank, and where both parties 
can be fully heard. The order of the district 
court will be modified accordingly, and the 
cause will be remanded, with directions to 
overrule the objections of the assignee to 
the proof of claim of the bank, but with 
leave to Saunders to apply to the court for 
an order that the proof made by the bank 
shall stand pro tanto for his benefit of which 
application the bank shall be entitled to no- 
tice. Modified and remanded. 

NOTE. In support of the foregoing view, see 
decision of Hoffman, X, in Re EUerhorst [Oase 
No, 4,3S1], and cases there cited; Ex parte De 
Tastet, 1 Rose, 10; Reid v. Enrnival, 1 Cromp. 
& M. 5-38. When payment or satisfaction by 
one party to a bill or note, will enure to the 
benefit of other parties: See Jones v. Broad- 
hurst, 9 Man., G-. & S. 173, where the Ene'i- 
cases are collected and reviewed in the learned 
judgment of Greswell, J. 
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DOWNS V. ROOK ISLAND COUNTY. 

[4 Biss. oOS.]'^ 

Circuit Court N. D. Illinois. Jan., 1SG9. 

Service of Maxdamus. 

A writ of mandamus against a board of su- 
pervisors, whether alternative or peremptory, 
should be served upon the individual members. 
An acceptance by the clerk, although "by order 
of the board," is not suificient. 

Alternative' writ of mandamus was served 
on the clerk of the board of supervisors of 
Rock Island county, and service admitted by 
such clerk, "by order of the board." Appli- 
cation was made that a peremptory writ 
issue. 

^ [Reported by Josiah H. Bissell, Esg., , anxl 
here reprinted by permission.]- . . - ; ' 
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DRUMMOND, DisMct Judge. This mode 
of return is objectionable. I tliinli that the 
officer ouglit to serve the writ on the parties 
themselves and retm-n the fact that he has 
done so. This might give rise to controver- 
sy; still, under the special circumstances, I 
will give you the peremptory writ, but I 
think that ought to be served on the individ- 
ual members of the board. 



Case nSTo. 4,047a. 

DOWNTON V. YABGBR MILLING CO. 
Circuit Court, E. D. Missouri. March 28, 1879. 
[See 9 Fed. 402.] 
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489. 

DOWS (BOWKER v.). See Case No. 1,734. 

DOWS (OASSEL v.). See Case No. 2,502. 



Case "No. 4,048. 

DOWS et al. v. CHICAGO & S. W. RY. CO. 

et al. 

[Trans. Rec. XJ. S. Sup. Ct. Oct. Term, 1876, p. 
10,334.] 

Circuit Court, D. Iowa. Aug. 3, 1875.* 

Railkoad Foreclosures — Misconuuct of Trus- 
tees— Parties TO Cross Bills — Guarantee — 
Subrogation — Isterpretatiox and VALiDiTr 
OF Contracts— Ultra Vires. 

[1. Mortgage bonds on the main line of a 
railroad were guaranteed by another company, 
with a full right of subrogation for any pay- 
ments made by it. Afterwards a branch line 
mortgage was given to the same trustees, but 
the bonds were not guaranteed. The guarantor, 
having made payments of interest on the main 
line bonds, caused the trustees to institute a 
foreclosure suit. Certain branch line bondhold- 
ers were made parties on their own petition, 
claiming that their interests were affected, and 
that their trustees were guilty of bad faith and 
collusion in bringing the suit. Held, that as 
these bondholders were thus brought within the 
protection of the court, which would see that 
their rights were properly guarded, they could 
not insist on the alleged misconduct of the trus- 
tees as a ground for denying the relief sought.] 

[2. At the time the intervening bondholders 
were made parties to the original bill, cross bills 
by l)oth the mortgagor and guarantor companies 
were on file, but the intervenors were not 
made parties thereto, nor did they asL: it. Held, 
that the proceedings under the cross bills were 
not invalid on that account, for the intervenors 
could not be considered as necessary parties 
thereto, as their trustees, who were parties, vep- 
resented them,] 

[3. Where a guarantor of railroad mortgage 
bonds is by express stipulation to be subrogated 
to all the rights of the mortgagees in respect to 
any payments made by it, its right to foreclose 
for interest payments which it has accordingly 
made cannot be denied on the ground that, as 
it would still remain bound on its guarantee, it 
would have the right to further foreclosures for 
future payments. Any purchaser at the fore- 

* [Affirmed in 94 V. S. 444.] , 



closure sale would be presumed to take this in- 
to account, and make provision accordingly.] 

[4. A railroad company which guaranteed the 
bonds of another company, with a right of sub- 
rogation to the mortgage lien, further agreed 
either to furnish equipment for the operation 
of said road, or to lease and operate the same 
on terms to be agreed upon between them." 
Eeld, that this stipulation could not be construed 
as a contract to lease for a rental sufficient to 
pay the interest on the guaranteed bonds.] 

[5. The mortgagor company, having after- 
wards commenced a branch line and issued 
bonds upon it, made an additional contract with 
the guarantor company, containing the provision 
that, "with regard to the lease of said branch, 
It shall be used and operated * * * in the 
same manner and on the same terms as the 
main line." Held, that this referred merely to 
leasing and operation, and did not include an 
agreement to guarantee the branch line bonds.] 

[6. The executive committee of a railroad 
company appointed a subcommittee of two to 
'agree upon the basis of a contract" for a 
running arrangement with another road, and re- 
port the same. Acting with a similar committee 
of the other road, the subcommittee according- 
ly agreed upon the terms of a perpetual lease. 
When this agreement was made, a third mem- 
ber of the executive committee was present and 
assented to it. He, with the two members of 
the subcommittee, constituted a majority of the 
executive. The contract, however, was subse- 
quently rejected by a majority of the executive 
committee. Held, that such mere presence and 
assent did not make the agreement binding, and 
it never became a valid contract.] 

[7. The R. Railroad Company, which had 
made an agreement to lease and operate a new 
road to be built by another company, was made 
the custodian of the latter's bonds and funds, 
which were to be paid out on the certificates of 
its chief engineer. Subsequently certain bond- 
holders of the latter company sought to hold 
the R. Company liable on the ground that it was 
bound to see that the funds were properly ap- 
plied, and that it had permitted them to be 
wasted and dissipated by extravagant construc- 
tion contracts. It appeared, however, that the 
R. Company, after taking possession of the 
road, had, out of its own means, placed it in 
first-class condition. Held that, as the mortgage 
lien covered the road as thus improved, the 
bondholders were not injured, and their claim 
must fail.] 

[8. Neither the officers nor directors of a rail- 
road company nave any authority to bind the 
company to supervise the construction of a rail- 
road for another company, or to make it re- 
sponsible for wasteful and extravagant expendi- 
tures in connection therewith.] 

[9. The officers and directors of a railroad 
company cannot bind the company, by mere 
parol declarations and promises, to guarantee 
the bonds of another company; nor will the com- 
pany be liable for any false representations or 
declarations of its individual officers or em- 
ployees, in connection with sale of such bonds.] 

[This was a foreclosm*e suit, brought by 
David Dows, Frederick S. Winston, and Cal- 
vin P. Bui-nes, ti*ustees, against the Chicago 
& Southwestern Railway Company and the 
Chicago, Rock Island & Pacific Railroad 
Company. To this bill, Eranz A. Muller, 
George Van der Kors,and Edward O.Boisse- 
vain Danielzoon were, on their own inter- 
vening petition, made parties defendant 
The Chicago & Southwestern Railway Com- 
pany filed a cross bill against ail other orig- 
inal parties, and the Chicago, Rock Island 
& Pacific Company did the same. The inter- 



[7 Fed. Cas. page 1013] 

venors filed a cross bill against all the otiier 
parties.] 

OPINION OP THE COURT. On the 25tli 
day of September, 1869, two railway com- 
panies, which had been organized under 
the laws of Iowa and Missouri, were con- 
solidated under the name of the Chicago 
& Southwestern Railway Company. This 
company undertook to build a railroad from 
the Washington Branch of the Chicago, 
Rock Island & Pacific Raih^oad to the Mis- 
souri river opposite the city of lieaven- 
worth. The Rock Island Company being 
interested in the projected road, as a feed- 
er to its own roads, on the 1st day of 
October, 1869, entered into a contract with 
the Southwestern Company, ' by which, in 
order to aid the enterprise, the Rock Island 
Company agreed, on certain terms contained 
in the articles of agreement, to guarantee 
the payment of the principal and semi-annual 
interest of the bonds of the Southwestern 
Company to the amount of five millions of 
■dollars, ($5,000,000.) This contract, among 
■other things, provides that the Southwestern 
Company will enter into a contract with the 
Rock Island Company for the equipment, or 
the eanipment and operation, of said road 
upon terms to be mutually agi'eed on be- 
tween them, or will lease its line, fran- 
^Iiises and property to the Rock Island Com- 
pany at the option of said last-named com- 
pany, and further "that when said road is 
■completed and ready for operation," said 
Rock Island Company "agrees either to fur- 
nish equipment for the operation of said 
road, or to lease and operate the same on 
terms agreed upon between them." It was 
further provided that if default should be 
made by the Southwestern Company in the 
payment of the bonds or coupons above men- 
tioned, or any part of either, and the said 
Rock Island Company should be required to 
and should pay the same, or any part thereof, 
that, as between the said parties, said pay- 
ment should be held to be an advance of 
money upon the mortgage securing said 
bonds and coupons, and said Rock Island 
Company should receive all such bonds and 
coupons, and hold the same against said 
Southwestern Company unsatisfied aud un- 
■canceled, and should be subrogated to all 
the rights of the original holders thereof, 
and entitled to the lien and security of said 
first mortgage as against said Southwestern 
Company, and every other person, firm, or 
corporation, except the holders of outstand- 
ing bonds and coupons, and should have the 
right to foreclose said mortgage, and collect 
the said bonds and coupons so held by it, 
and sell all the property covered by said 
mortgage, subject only to the outstanding 
bonds and coupons secured by said mortgage; 
it being the intention of both parties that 
said first mortgage should stand as a secm-ity 
to said Rock Island Company, in the nature 
•of a second mortgage of all the property of 
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said Southwestern Company described there- 
in, as against the holders of outstanding 
bonds and coupons, and as a first mortgage 
against all and every other person or per- 
sons, firms or corporations. On the 6th day 
of October, 1869, the Southwestern Company, 
in pui-suance of said contract, executed to 
the complainants in the original bill, as trus- 
tees, a mortgage to secure the $5,000,000 of 
bonds referred to. This mortgage, reciting 
the terms of the agreement of October 1st, 
provided for the subrogation of the Rock Is- 
land Company, as in said agreement stipula- 
ted, and for the foreclosure of the mortgage 
at the written request of the Rock Island 
Company to the trustees, upon the happening 
of the contingency specified. The Rock Island 
.Company indorsed the bonds in pm'suance of 
this agreement. The Chicago & Southwest- 
ern Company having made default in the 
payment of the coupons when due, the Rock 
Island Company paid and took them up fi-om 
November 1, 1871, to May 1, 1875. On the 
2oth of November, 1870, a company was 
organized in Missouri to build a branch road 
from Atchison, Kansas, to the main line of 
the Southwestern road, and on the 31st of 
May, 1871, this so-called Atchison Branch 
Company was consolidated with the Chicago 
& Southwestern Railway Company under the 
latter name. On the 1st of June, 1871, this 
consolidated company executed a mortgage 
to the same trustees— these complainants— to 
secure its bonds to the amount of one million 
of dollars, ($1,000,000,) to be used in building 
the Atchison Branch. This mortgage made 
the branch bonds a first lien on the Atchison 
Branch and a second lien on the main line. 
On the 27th of July, 1871, the Rock Island 
Company and the Chicago & Southwestern 
Company entered into a second contract in 
writing, which, reciting the fact of the exe- 
cution of said branch bonds and mortgage, 
provides that it is agreed by and between 
the said companies that "with regard to the 
lease of said branch it shall be used and 
operated by said Chicago. Rock Island & 
Pacific Railroad Company in the same man- 
ner and on the same terms as the main line 
of the Chicago & Southwestern Railway 
Company." The construction of the main 
line commenced in December, 1869, and was 
finished in September, 1870. The construc- 
tion of the branch was commenced in July, 
1870, and was not completed till the latter 
part of September, 1871. The branch bonds 
and mortgage were issued to raise money 
to complete the branch road. The Rock Is- 
land Company took possession of the main 
line and branch roads as fast as they were 
built and fit for operaiion- The evidence 
shows that the Rock Island Company took 
possession by arrangement with the South- 
western Company, without any definite agree- 
ment or understanding as to the terms or 
rental on which it should operate the road, 
or as to the length of time it should continue 
in possession. The Rock Island Company, 
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wlien it took possession, found the roads in 
an unsafe and unfinished condition, and ex- 
pended the sum of §1,271,936.46 in repairs 
and betterments, thus making, of both the 
main line and branch, "first-class western 
roads." The company also expended for 
■ operating the roads the sum of ?1,489,152.63, 
and it received, as the earnings of the road, 
the sum of $1,420,080.09. The Southwestern 
Company, through Frank & Gans, bankers 
in New York, negotiated the branch bonds 
in Europe, and the defendants, Muller, Van 
der Kors and Danielzoon, became and are 
the owners and holders of these secm'ities, 
to the number of 392 bonds, of $1,000 each. 
On the 4th of December, 1871, a subcommit- 
tee, appointed by the executive committee of 
the Rock Island Company, made to a com- 
mittee on the part of the Southwestern Com- 
pany a "certain counter proposition" contain- 
ing "terms for a lease." This . proposition 
was accepted by the committee of the Chi- 
cago & Southwestern Company. Among 
many otlier stipulations, it provides that tlie 
Rock Island Company shall lease both the 
main line and branch roads for a period of 
999 years, fm-nish all equipments, pay all 
taxes and assessments, keep the road in good 
repau', and operate it for 65 per cent of 
the gross earnings. On the oth of February, 
3872, the executive committee of the Rock 
Island Company rejected this contract, re- 
fusing to ratify it, by a tie vote. 

The relief prayed by the parties may be 
stated as follows: Dows, Winston, and 
Burnes, as trustees, filed the original bill in 
compliance with the request of the Rock Is- 
land Company, made under a provision of 
the main-line mortgage seeking a foreelosm-e 
as to the main line, subject only to the 
rights of the holders of the main-line bonds 
and coupons outstanding. The Southwest- 
ern Company does not resist the foreclosure, 
but files a cross bill praying an accounting 
with the Rock Island Company, and that the 
alleged contract of December 4, 1871, be 
canceled. The Rock Island Company ad- 
mits tlie allegations of the original bill, de- 
nies any indebtedness to the Southwestern, 
and by cross bill joins in the prayer of the 
original bill, prays an accounting with and 
decree against the Southwestern Company, 
and also attacks the contract of December 4, 
1871, as null and void. iJIuUer, Van der 
Kors, and Danielzoon, the intervening bond- 
holders, ask for alternative relief upon two 
theories of fact One of these theories seems 
to be that the Rock Island Company has un- 
dertaken, by contract, to guarantee substan- 
tially the whole bonded debt of the Chicago 
& Southwestern Company by virtue of a 
pex-petual lease, binding that company to 
pay a rental sufficient to meet the semian- 
nual interest upon the bonds of both the 
main line and the Atchison Branch. The 
intervening bondholders therefore pray that 
the Rock Island Company may be required 
to specifically execute a lease of the South- 



western Railroad, including the Atchison 
Branch, upon the terms contained in the 
paper known as the "contract of December 
4th." The other theory upon which thty 
proceed is that, by reason of the miscon- 
duct of the Rock Island Company as trustee 
or custodian of the proceeds arising from the 
sales of the bonds of the Southwestern Com- 
pany, it has become liable to the holders of 
said bonds for the amount of principal and 
interest due»and to become due thereon, and 
sliould be decreed to pay the par value of 
the same, or at least should be postponed to 
the bondholdei*s; and the corresponding 
prayer is that it be decreed to make such 
payments. Thus it is apparent that the 
real controversy in the case is between tue 
Rock Island Company and the intervening 
bondholders. And it is evident that, if there 
be a decree of foreclosure, there can be no 
decree for the specific performance of the 
contract set up hy the intervening bond- 
holders for a perpetual lease; and tlie con- 
verse of this is true,— if there be a decree 
for the specific performance there can be no 
foreclosure. The one precludes the other. 
The questions of lease and foreclosure must 
therefore necessarily be considered together. 
A decision in favor of the one determines 
the other adversely. But it is equally clear 
that the complainants' prayer for a fore- 
closure might be granted, and yet a decree 
be rendered in favor of the intervening bond- 
holders upon their claim for indemnity 
against the Rock Island Company growing 
out of its alleged breach of trust 

The controversy may therefore be resolved 
into two questions: Fii-st Are the com- 
plainants entitled to a decree of foreclosure? 
This necessarily involves the question of 
specific performance. Second. Are the in- 
tei-vening bondholders entitled to a decree 
for indemnity under their prayer for alter- 
native relief? 

It thus appears that the Rock Island Com- 
pany, as sm-ety for the §5,000,000 of main- 
line bonds, assumed a vast responsibility. It 
was but natural that it should seek to secure 
itself against this liability by all the mean& 
in its power. One means of indemnity was 
its right to foreclose the mortgage in the 
event of its being compelled to pay the semi- 
annual coupons. But this would manifestly 
have been imperfect security. It was prob- 
ably supposed by the parties that the net 
earnings of the road would be sufficient to 
meet the semiannual interest This, how- 
ever, would depend upon the manner in 
which the road should be operated. The 
eai-nings of the road, if managed with skill 
and economy, would prove an additional se- 
curity to the Rock Island Company; but the 
road might be unskillfully used, or the eai-n- 
ings misapplied, and in that event the Rock 
Island Company might have to look to tlie 
mortgage alone for securitj^ And this clear- 
ly explains the reason for the provision in 
the contract of October 1, 1869, giving to the 
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Rock Island Company the option to lease tlie 
road on such terms as might be agreed upon. 
That clause gave the Rock Island Company 
the right, at its election, to lease and operate 
the road, and thus to make its resources 
available for the payment of the coupons. 
It was therefore specially and primarily in- 
tended as an additional security to that com- 
pany, as guarantor of the bonds. It was not 
specially intended for the security of the 
bondholders, who were to be amply protect- 
ed by the guaranty upon their bonds. But, 
surely, it was not intended that this optional 
right to lease should, as counsel contend, de- 
bar the Rock Island Company from its right 
to foreclose the mortgage upon payment of 
the coupons. Who could foretell, when the 
contract of 1869 was made, what the earn- 
ings of the road might or might not be? 
Who could then safely predict that the earn- 
ings would not, as the sequel proved, fall 
short of paying for repairs and running ex- 
penses; in which event, if the Rock Island 
Company could not, by reason of its lease, 
foreclose the mortgage, it would be without 
any remedy whatever till the maturity of the 
bonds at the expiration of thirty years? 
That company would tlien, after having paid 
the semiannual coupons for thirty years, 
have the privilege of ioreclosing the mort- 
gage for the §5,000,000 of bonds, with the in- 
terest compounded and accumulated. This 
construction would make the privilege of 
leasing the very opposite of an additional se- 
curity to the guarantor. 

It is evident that if the Rock Island Com- 
pany had elected to lease the road at a 
rental agreed upon with the Southwestern, 
it would have been the duty of the former to 
apply the rental faithfully to the payment of 
the coupons. If the stipulated rental had 
been insufficient to pay the coupons, it would 
have been the duty of the Chicago & South- 
western to provide the balance required; 
and if the Southwestern had failed in this, 
leaving the Rock Island Company to pay 
the balance due upon the coupons, the right 
to have the mortgage foreclosed would have 
accrued to the guarantor. If the Rock Is- 
land Company took possession of and oper- 
ated the road under any arrangement what- 
ever with the Southwestern, without any 
agreement or understanding as to rental, it 
is evident that the former must account for 
the use of the road on the basis of a reason- 
able rental to be determined by the net earn- 
ings; and, in that case, it would have been 
the duty of the Rock Island Company to 
apply such reasonable rental to the payment 
of the coupons. The Rock Island Company 
was bound to operate the road with reason- 
able skill and economy, and apply the rental 
or net earnings f aitlifully to the payment of 
the semiannual interest And if it were 
shown that the Rock Island Company failed 
to exercise reasonable skill and diligence in 
operating the road, or failed to make the 
proper application of the rental or net earn- 



ings, a substantial ground would exist in 
equity to refuse it a foreclosm*e. This 
ground does not, however, seem to exist. It 
is not relied on by the branch bondholders. 
It was manifestly the interest of the Rock 
Island Company so to operate the ro^d as 
to make its available income as large as pos- 
sible. In the absence "of any showing to the 
contrary, we are bound to presume that the 
Rock Island Company did operate the road 
so as to make it produce all that it reason- 
ably would, and the result shown is that the 
earnings were not sufficient to pay the run- 
ning expenses. 

Since the intervening bondholders do not 
rely upon any alleged delinquency of the 
Rock Island Company in running and oper- 
ating the road, or in appropriating the pro- 
ceeds, as a reason for refusing a foreclosm-e, 
what are the substantial grounds upon which 
they elaim that the court should deny this 
relief to the guarantor? 

First. The intervening bondholders com- 
plain of the alleged misconduct of the trus- 
tees, and insist that these proceedings have 
been instituted by collusion between the 
trustees and the two railroad companies. I 
see no sufficient evidence of any misconduct 
on the part of the trustees, or of the alleged 
collusion. At all events, the intervening 
bondholders are now fairly before the court, 
and, whatever may have been the motives 
for commencing the suit, the intervening 
bondholders cannot be injm-iously affected 
thereby. The mala fides and collusion com- 
plained of, if they existed, have at all events 
failed of their alleged pm-pose, since the 
branch bondholders are now here, by their 
own request, and under the protection of 
the court which is competent to seciu'e to 
them their just rights and equities. 

Second. The intervening bondholders in- 
sist that tlie cross bills filed by the two 
raih'oad companies, and all the proceedings 
in reference thereto, are irregular and in- 
valid, since the intervening bondholders, 
having been by order of the court made par- 
ties to the original biU, were necessary par- 
ties to the cross bills. The intervening 
bondholdCTS applied, by petition, to be made 
parties to the original bill, and the com-t 
gi-anted all they asked. The cross bills had 
been filed and were then pending. The in- 
tervening bondholders did not ask to be 
made parties defendant to the cross bills, 
and it is their own fault if they were not 
made defendants. The court would doubt- 
less have granted their petition if they had 
so framed it as to be made parties to the 
cross bUls. But in truth, whilst the inter- 
vening bondholders would have been proper 
parties to the cross bills they cannot be said 
to be necessary parties. The trustees of th& 
branch mortgage are defendants to the cross 
bills. These trustees represent the bond- 
holders. Regularly, indeed, the trustees of 
a raihrjoad mortgage are the only necessary 
parties to a bill for foreclosm*e, since they 
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represent the interest of all holders of the 
bonds and coupons. It is, in general, im- 
practicable to make the numberless holders 
of bonds and coupons all over the world 
parties defendant The court, for special 
reasons, granted the prayer of the interven- 
ing bondholders to be made defendants in 
this case, but what is to prevent the branch 
bondholders from making their defense, 
whatever it may be, to cross bills in the 
name of their trustees? Sm-ely the court 
would not deny them a hearing, and would 
not permit their ti-ustoes to obsti-uct them in 
making any proper and legitimate defense 
to the ci-oss bills. The com-t would know 
how to deal with trustees who should at- 
tempt to deny to pai-ties, whose interest tliey 
represent, the fullest opportunity to be heard 
in defense of their just rights. 

Third. The intei-vening bondholders insist 
that the bill should be dismissed, because it 
shows that the suit is brought not to fore- 
close either of the two mortgages, main-line 
or branch, but to enforce a lien which is 
given by the main-line mortgage, etc. Now, 
the main-line mortgage gives the right of 
foreclosm-e to the guarantor upon its payment 
of the semiannual coupons; but the theory 
of the branch bondholders would exclude this 
right till the matm-ity of the bonds, a period 
of thirty years. A foreclosure is the appro- 
priate relief in equity upon default in the 
payment of money secured by mortgage. 
The parties have expressly agreed to- this 
remedy; the court cannot refuse it unless 
some insuperable obstacle stands in the way 
of granting it I see no such obstacle. It is 
said that there can be but one foreclosm*e; 
that the Rock Island Company will remain, 
bound for the futm-e instalments of interest; 
that they cannot have additional foreclosm-es; 
and that the purchaser will take all the in- 
terests of all parties subject to the out- 
standing coupons and bonds. We are not 
now particularly solicitous about the pm*chas- 
er at the foreclosure sale. Whoever he may 
be, he must take cai-e of himself. No one 
will be coinpelled to purchase, but if any one - 
shall purchase the property he will take it 
with full knowledge that his rights are sub- 
ordinate to the outstanding bonds and cou- 
pons. He will acquire by the sale the whole 
interest of the Chicago & Southwestern Com- 
pany, with the right to possess and operate 
the road. He will certainly know that the 
interest must be provided for and the bonds 
paid at matm-ity, and that if not paid, the 
bondholders or their guarantor, subrogated 
to their rights, as the case may be, will have 
the imdoubted right to enforce payment by 
foreclosure. What possible difference could 
it make to a pm-chaser whether another and 
future foreclosure for nonpayment should be 
effected at the instance of the bondholders 
themselves or their guarantor? The pm:- 
chaser, to save himself from a foreclosure, 
must see that the coupons and, finally, the 
bonds are paid. 
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Fourth. We come now to the principal 
gi'ound on which the branch bondholders 
seem to rely to defeat the foreclosure. They 
contend that the Rock Island Company imder- 
took to lease the Southwestern Company's 
road at a rental sufficient to pay the semi- 
annual interest; that in pursuance of this 
undertaking that company took possession of 
the roads, both main line and branch, and 
that it has continued to us© and operate them 
to the present time. The branch bondhold- 
ers insist that if the Rock Island Company 
had fulfilled this agreement there would have 
been no default in the payment of interest 
and no ground in equity for a foreclosure. 
They seek to deduce the fact of this alleged 
undertaking from the terms of tlie contract 
of October 1, 1869, which they allege was 
extended to the branch bonds by the further 
contract of July 27, 1S71, They also rely 
upon the alleged contract of December 4, 
1871, which they insist was but the consum- 
mation of what had been previously agi*eed 
upon and understood. Now, if it was the 
intention of the parties to the conti-act of 1869 
that the Rock Island Company should lease 
the road at a rental sufficient to pay the semi- 
annual coupons, why was not that intention 
expressed? Why was language expressive 
of a totally different meaning incorporated in 
the instrument? The language of the con- 
tract is that the Rock Island Company shall 
furnish equipment for the road, or lease it 
on terms agreed upon by the parties. This, 
it must be admitted, leaves the matter of 
rental, as to amount, wholly indefinite and 
uncei'tain. Why did the contract not pro- 
vide in terms that the Rock Island Company 
should lease the road at a rental sufficient to 
pay the semiannual interest, if that was the 
intention of the parties? How are we to ac- 
coimt for the fact that intelligent parties, 
acting doubtless with the advice of counsel, 
after having agreed to a clear and definite 
stipulation as to the amount of rental to be 
paid, failed to incorporate their meaning in 
apt terms in their contract, but left a matter 
of such vital importance vague and obscm*e, 
and only to be deduced inferentially? The 
Jew Shylock, whatever else may be said to 
his discredit, displayed some conception of 
the law of contracts when, upon being told 
by Portia, the "wise young judge," to have 
a sm'geon at his own charge to stop Antonio's 
wounds, lest he bleed to death, exclaimed; 
"Is it so nominated in the bond?" The con- 
ti-act and mortgage of 1869 declare in the 
clearest terms that the bondholders shall 
have the right to foreclose upon the nonpay- 
ment of the interest, or any part thereof, and 
these instruments provide that if the Rock 
Island Company shaU pay the coupons, they 
shall be subrogated to all the rights of the 
bondholders, and shall be entitled to a fore- 
closure of the mortgage. But the branch 
bondholders repeatedly affirm, in the com-se 
of their argument, that the Rock Island Com- 
pany, even though compelled to pay the cou- 
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pons, sliall not, according to tlieir interpre- 
tation of the mortgage and agreement, be en- 
titled to have the mortgage foreclosed imtil 
the maturity of the bonds, a period of thirty- 
years. Here, it must he confessed, is a dh-ect 
^contradiction in terms. According to the in- 
genious theory of the intervening hondhold- 
-ers, as expounded in their ai'gument, the 
Rock Island Company, though not receiving 
■a dollar fi-om the road above running ex- 
penses, must go on paying the semiannaal 
Interest for thirty years without any right 
to proceed upon the mortgage; and this upon 
the assumption that the Rodi Island Com- 
pany have undertaken to pay a rental equal 
to the semiannusil interest According to 
this interpretation of the contract and mort- 
gage, the Rock Island Company -will, at the 
<;lose of thirty years, have the privilege of 
foreclosing the mortgage for the five mUlions 
of bonds, with the compoimd and accumula- 
ted interest Clearly the Rock Island Com- 
pany would not have entered into such a 
contract as this, unless it was ready and will- 
ing to guaranty that the earnings of this pro- 
jected road would be suflacient to pay running 
expenses, repairs, and the semia nn ual inter- 
est And who can believe in the absence of 
-explicit and unmistakable terms, that the 
Rock Island Company would, when the con- 
ti-aet in question was signed, with all the 
uncertainties then before them, have assented 
to so improvident a contract, founded upon 
an assumption as to earnings not justified by 
the experience of western roads? If a rental 
was to be paid by the Rock Island Company 
suflacient to pay the coupons as they became 
due, how is it that the parties to the agree- 
ment and mortgage of 1869 provided, in these 
instruments, that the Rock Island Company, 
if it paid the interest, should have a right to 
foreclose the mortgage? In such case de- 
fault in the payment of the coupons could 
only have happened by the failm-e of the 
Rock Island Company to pay the stipulated 
rental; in other words, the Rock Island Com- 
pany would, under such contract have had 
in its hands at all times money enough due 
to the Southwestern Company as rental to 
provide for the semiannual interest Why 
then provide that if that company should pay 
the coupons it might foreclose the mortgage? 
Was the Rock Island Company, according to 
the contract as expounded by the branch 
bondholders, to pay the coupons out of money 
due to the Southwestern Company, and make 
that payment the gravamen of a suit against 
the Southwestern and a ground of foreclo- 
•sm-e? 

Having thus disposed of the contract of 
1869, and seeing its true character, let us 
next consider the contract of July 27, 1871. 
The intervening bondholders contend that by 
this contract the parties intended to extend 
the conti'act of 1S69, including virtually and 
substantially, if not in terms, its express 
guaranty, to the Atchison Branch bonds. If 
such, was their intention, it is remarkable 
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that they did not express it in the contract 
The language actually used in the contract of 
July 27, 1871, seems to have been carefuUy 
chosen for the purpose of limiting the ex- 
tension of the contract of 1869 to the leasing 
and operation of the road by the Rock Island 
Company The language itself clearly ex- 
cludes the guaranty. The terms are that, 
"with regard to the lease of said branch, it 
shall be used and operated by said Chicago, 
Rock Island & Pacific Railroad Company in 
the same mariner and on the same terms as 
the main line," etc. Now, if we confoimd 
the two stipulations of the contract of 1869, 
—if we hold that the contract to lease in 
that instrument is precisely equivalent to 
the undertaking to guarantee the bonds,— the 
construction sought to be placed upon the 
contract of 1871 is, perhaps, correct But 
why should we go outside of the terms of an 
instrument seeking alien constructions, T*hen 
it has a plain and obvious meaning? Are we 
to assume that the parties did not under- 
stand the import of the terms they used? 
Do they say, generally, that the agreement 
of 1869 is extended to the branch bonds, or 
that the agreement with respect to both the 
guaranty and lease are so extended? Not 
so. On the contrary, the language clearly 
implies that with "regard to the lease" the 
contract is so extended, and by irresistible 
implication that the guaranty is excluded. 

But the intervening bondholders insist that 
their construction of ■Qie contract of July 27, 
1871, is illustrated and enforced by the facts 
and circumstances in evidence, by the con- 
duct of the parties, and, especially, by the 
oral declarations of IVIi-. Ti'acy to Sir. Frank. 
It is beyond question that the branch bonds 
were not in fact indorsed with the guaranty 
of the Rock Island Company, as the bonds 
of the main line had been, and that they 
were accepted by the bondholders without 
that indorsement It is also a fact that no 
one ever claimed, or asked, or demanded, 
that the branch bonds should be so indorsed 
under and by virtue of the contracts of 1871 
and 1869. Some of the main-line bonds were 
negotiated without this indorsement prior to 
the execution of the alleged contract of De- 
cember 4, 1871. It was agreed by that con- 
tract that the bonds which had been ah*eady 
sold should be exchanged for new bonds, 
which the Rock Island Company was to in- 
dorse. It is dear that up to this time no one 
claimed that the Bock Island Company was 
under any obligation to indorse the branch 
bonds as they had done the main-line bonds. 
It is in evidence that after the alleged agree- 
ment of December 4th, and while it was sup- 
posed that the Rock Island Company would, 
in pursuance of its terms, indorse the branch 
bonds, they were regarded by all parties as 
a much more valuable security than they 
had been before. The value of the branch 
bonds, as fixed before the conti-act of De- 
cember 4, 1871, was 80 cents on the dollar; 
whereas the main-line bonds, with the Rock 
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Island Company's indorsement, -were -worth 
90 cents on the dollar. Why this difference 
in the mai-ket value of the bonds, if it was 
understood that the Bock Island Company 
was, in fact if not in form, bound, under the 
contracts of 1869 and 1871, to pay the semi- 
annual interest on both classes of secxirities? 
What construction could dealers in these 
securities have put upon the fact that one 
class of bonds bore upon their face the 
guaranty of the Rods: Island Company, and 
the other class did not, except that the Rock 
Island Company intended to become respon- 
sible for tile main-line but not for the branch 
bonds? And, if it was understood by the 
parties interested that the Rock Island Com- 
pany was bound by contract to pay the semi- 
annual interest upon the branch bonds, why 
did they not require some wi-iting— some ex- 
press imdertalving— to that effect? Was such 
a thing ever heard of before, as that a set 
of astute capitalists, who considered them- 
selves entitled to the security of a responsi- 
ble indorser, should advance a million of 
money without requiring any express or 
written undertaking from their guarantor? 
Who can believe that these bankers and 
capitalists would have been content to rest 
upon the mere oral declarations or promises 
of parties assuming to represent the guar- 
antor, or upon vague inferences drawn from 
conti'acts not directly connected with the 
loan? 

Again, the branch bondholders seem to 
place great reliance upon the declarations^ 
of IVIr. Tracy to IMr. Frank prior to the exe- 
cution of the contract of July 27, 1871, and 
prior to the negotiation of the branch bonds. 
Mr. Frank testifies that he told Winston, 
Burnes, and Courtright, who represented 
the Southwestei-n Road, that he had no ob- 
jection to negotiate the branch bonds if they 
could get the guaranty of the Rock Island 
Company on the bonds. "They answered 
that it would be hardly possible to get that, 
because Mr. Tracy had stated that his stock- 
holders were dissatisfied with his guarantee- 
ing any bonds,— any more bonds; but they 
said that the road would be leased and the 
interest on the bonds taken cai-e of by the 
Rock Island road. I answered that if they 
could get me such a writing as that, or to 
that effect, I would negotiate the bonds." 
Shortly after tliis Mr. Frank met ilr. Tracy, 
and mentioned the facts of this Atchison 
Branch negotiation: "Told him that the par- 
ties wanted him (Frank) to sell these bonds; 
he seemed to know of the scheme, and I 
asked him if he would guarantee those bonds. 
He said *No, because his stockholders were 
not satisfied with his guaranteeing any 
bonds.' That was about the substance." 
Frank then asked him, '* 'Will you lease the 
road when it is finished, and take care of it 
the same as the main line?' He said, 'I see 
no objection to that' I asked him, 'Will 
you give that as the president, or as the com- 
pany, for the company?' He said, 'Yes,* and 



he did." What the witness means by the 
words "and he did" was that Mr. Tracy 
made with the Southwestern Company the 
contract of July 27, 1871, which was brought 
! to him (B'ranlv) by Winston or Burnes, be- 
fore he negotiated any of the bi-anch bonds. 
Now, it is evident that Mr. Tracy here 
laakes a clear distinction between the obli- 
gation to guarantee the bonds and to lease 
and operate the road and take care of it the 
same as the main line; and we have just 
seen that the same distinction clearly ap- 
pears in the contract of July 27, 1S71. Now, 
this is a distinction without the least sub- 
stantial difference, if It was understood that 
Mr. Tracy was to lease the road at a per- 
petual rental sufiicient to pay tlie semian- 
nual interest, and that he was thus to pay 
the coupons as they matured. What must 
the bondholders have understood from Mr. 
Tracy's language, if truthfully reported to- 
them by Mr. Frank? Why, certainly, that 
he made a broad distinction between guar- 
anteeing the bonds and leasing and taking 
care of the road the same as the main line. 
He would not guarantee, but he would lease. 
What did that distinction import? From 
this could the bondholder have justly con- 
cluded that although the Rock Island Com- 
pany, by the mouth of its pi-esident, express- 
ly refused to guai"antee the bonds, yet that 
the company would substantially guarantee 
by taking a perpetual lease of tlie road at a 
rental sufficient to pay the interest? No. 
They must have understood Mr. Tracy's lan- 
guage in its natural and obvious impoi-t,. 
namely, tliat the Rock Island Company 
would lease, operate, and take care of the 
branch line under the same arrangements- 
which should be made applicable to the main 
line, whatever those arrangements might be. 
Not one word was said by Mr. Tracy as to 
any definite contract for the rental of the- 
road, or any definite sum to be paid. By 
what forced interpretation of language can 
Mr. Tracy's words be made to imply that 
the Rock Island Company would lease the 
road at a rental sufficient to pay the interest 
upon the bonds, or at any fixed and definite 
rental whatever? What possible difference 
would it make to Mr. Tracy's stockholders, 
whether he du-ectly guaranteed the bonds 
or made an arrangement, by which they 
would be bound, after paying for repairs and 
running expenses, to pay a rental, upon a per- 
petual lease, sufficient to liquidate the semi- 
annual interest? 

We come now to the consideration of the 
alleged contract of December 4, 1871. I 
deem it unnecessai-y to go into the interest- 
ing legal questions, so ably discussed by 
counsel, touching the validity of this sup- 
posed contract Whether or not its material 
provisions were, as to the Chicago & South- 
western Company or the Rock Island Com- 
pany, ultra vires, is, in my view, unimpor- 
tant, since it is clear, upon the facts, that it 
was not a consummated contract What are 
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the facts? Tlie executive committee of the 
Rock Island Company, on the 30th day of 
October, 1871, passed a resolution appoint- 
ing "William L. Scott and Hugh Riddle a 
subcommittee to agree upon the basis of a 
contract for a running arrangement between 
the Rock Island and the Southwestern Com- 
panies, and when so agreed upon to report to 
this committee." Manifestly, this subcom- 
mittee had no power whatever to consum- 
mate any conti-act binding upon the Rock 
Island Company. It were an idle waste of 
words to discuss so plain a proposition as 
this. The subcommittee, however, did, as 
they well might, on the 4th day of Decem- 
ber, 1871, agree with a similar committee on 
the part of the Southwestern Company up- 
on the basis of a contract They did this 
clearly and unquestionably in their capacity 
of subcommittee, and by no authority what- 
ever, except the resolution by which they 
were appointed. Mr. Riddle and Mr. Scott 
signed their names to the proposed agree-' 
ment in their capacity as a committee, and 
in due time they reported their proceedings 
to the executive committee. By that body 
this proposed agreement or basis was re- 
jected. By a tie vote the executive com- 
mittee refused to ratify what their subcom- 
mittee had agreed to or proposed and report- 
ed to them. Upon this statement of facts, 
no possible doubt could be entertained that 
there was no consummated contract; in oth- 
er words, no contract at all between the two 
railroad companies. But the bondholders 
rely upon the fact that Mr. David Dows, a 
member of the executive committee, was 
present when the contract in question was 
agreed to, and that he assented to the agree- 
ment Hence they say a majority of the ex- 
ecutive committee assented to the contract, 
and a majority had power to make a con- 
ti-act binding upon the Chicago & Rock Is- 
land Company. In what capacity jVIr. Dows 
was present does not clearly appear. He did 
not sign the paper with the other members 
of the committee, and hence it is to be in- 
ferred that he did not assume to act as a 
member of the committee. He may have 
been casually present, or intentionally pres- 
ent,- for the pm-pose of aiding the subcom- 
mittee with his opinion and advice. At all 
events, it does not appear that he was pres- 
ent in any official or corporate capacity what- 
ever. But it is beyond doubt. or question 
that Mr. Riddle and Mr. Scott were then 
and there acting in their capacity as a sub- 
committee, and that Mr. Dows was not a 
member of the subcommittee. How could 
Mr. Dows, by being present at a meeting of 
the subcommittee, change its character and 
authority, enlarge its powers, and, in a word, 
clothe it with the whole authority of the ex- 
ecutive committee to make contracts binding 
upon the Rock Island Company? To state 
such a proposition is sufficient to dispose of 
it It was clearly not intended that Mr. 
Dows, by his presence, should clothe the sub- 



committee with any such enlarged and plen- 
aiy authority as is now claimed for it, since 
he did not sign the conttact which it re- 
ported to the executive committee. He may 
have advised or assented to their action; but,, 
if so, his advice and assent gave to the con- 
tt-act no greater validity than it would have 
had without his co-operation; nor would the 
result have been at all different if Mr. Scott 
and Mr. Riddle had acted, not in their ca- 
pacity as a subcommittee, but as members, 
simply of the executive committee. To say 
that a majority of a committee may meet, 
casually or intentionally, without notice to 
the minority, not. at a time of any regular 
meeting, and without regard to any of the 
forms of the body to which they belong, and 
take resolutions binding upon the whole body 
of which they are members, is to assert a 
proposition without support in law or reason. 
Such a practice would ignore the rights of 
minorities, and deprive the constituent body 
of all the benefit, to which it is entitled, of 
the knowledge, expei-ience, advice, and coun- 
sel of the minority in consultation and dis- 
cussion. Clearly, any resolution of a ma- 
jority so taken would not be the act of the 
committee in its organized form, but merely 
the individual act of the majority members. 
I am, therefore, of opinion that the prayer 
of the original bill for foreclosure should be 
granted, and that of the cross bill, for spe- 
cific performance, denied. 

Let us npw finally consider the case pre- 
sented by the intervening bondholders to 
maintain their prayer for alternative relief. 
This prayer is founded npon the allegation 
that the Rock Island Company committed 
a breach of the trust imposed upon it as. 
custodian of the money raised on the branch 
bonds. It was provided in the branch 
mortgage that the bonds and proceeds should 
be delivered and paid over by the Rock 
Island Company, as custodian, upon the 
certificate of the chief engineer of the South- 
western Company," with the approval of the 
president of the Rock Island Company in- 
dorsed thereon. Hence, it is "insisted that 
it was the duty of the Rock Island Com- 
pany to supervise the expenditure of the 
money, and see that it was judiciously ap- 
plied to the building of the road, and 
that, instead of performing this duty, the 
custodian permitted the money to be squan- 
dered and wasted dishonestly upon exti-av- 
agant construction contracts. It is also al- 
leged that the road was accepted in so 
unfinished and imperfect a condition that 
a large sum of money had to be e35)ended 
to prepare it for use and operation. It >s 
fm-ther said that the line was" represented 
to the bondholders to be fifty miles in length,, 
whereas it was in fact only about thirty 
miles long, and that in this the branch bond- 
holders were grossly defrauded. These 
frauds, it is contended, could not have been 
consummated if the trustee of the fund had 
faithfully performed its duty as prescribed 
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in the brancli mortgage. With r^pect to 
the line of the Atchison Branch road, it may- 
be remarked that there is no provision in the 
branch mortgage, as there is in the contract 
of October 1, 1S69, which, by the recitals of 
the main-line mortgage, became a part of it, 
giving to the Rock Island Company any con- 
trol of the alignment. The Rock Island 
Company, having indorsed tlie main-line 
bonds, reserved to itself the right to conti-ol 
the location and alignment of that road. 
Allowing, as true, all that is affii-med by 
the intervening bondholders with respect to 
the imperfect construction of the road, I can- 
not see that they have suffered any substan- 
tial injury, since it is shown that the Rock 
Island Company has, by repairs and better- 
ments, paid for with its own means, made 
tlie Atchison Branch "a first-class western 
road," and it is conceded that the lien of the 
branch mortgage attaches to the road in 
its improved and bettered condition in pref- 
erence to the Rock Island Company's claim 
for improvements. It is noticeable that by 
the terms of the branch mortgage the Rock 
Island Company is made custodian merely 
of the fimds, and they are to pay or deliver 
upon the certificates of the chief engineer 
of the Southwestern Company with the ap- 
proval of the president of the Rock Island 
Company indorsed thereon. 

But at this point it may not be amiss to 
inquire: What is the Rock Island corpora- 
tion? What are its functions? Who com- 
pose the corporate body? The president and 
directors are not the corporation. The cor- 
porate body must have existed before its 
officers or agents were chosen. If every one 
of these should be killed by lightning in a 
moment, the corporators who elected them 
would still live. Manifestly, the stockhold- 
■ers constitute the corporation. They put 
their money into it They own the stock and 
property of the corporation. They alone take 
the profits and suffer the losses resulting 
from its business. They keep the corpora- 
tion alive or put an end to its existence. In 
-a word, theyai-e the constituent body, the 
life, the soul of the incorporeal body, and 
under the law they are the final source of 
■all power and authority. The president and 
director cannot therefore bind the corpora- 
tion to anything and everything and by every 
manner of means. Their power is deriva- 
tive, and, like all persons exercising dele- 
gated power, they must, to bind their princi- 
pal, keep within the scope of their a^itJiority. 
The president and directors of a railroad 
■company could not, with the money of the 
corporation, purchase stock in a manufactur- 
ing company. They could not commit the 
stockholders to the building of a canal. They 
ijould not engage the company in the banking 
business, accept money on deposit, deal in 
■exchange, and thus make the stockholders, 
to the extent of their stock, responsible for 
losses. 
Now, in the present case the Chicago & 
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Southwestern Company saw fit in the 
branch mortgage to provide that the Rock 
Island Company should be tlie custodian of 
its bonds and money; and it is contended 
that tills mortgage committed the Rock Island 
Company to the duty of supervising the con- 
tracts, the alignment and tlie construction of 
the Atchison Branch road. Was it cog- 
nate to the ends and pm-poses of the Rock 
Island Company's organization to become 
the trustee and custodian of the funds of an- 
other road, to supervise its construction con- 
tracts and alignment, and to superintend, 
from a vast distance, its actual construction, 
its building material, Its stone, timber, and 
mortar? Had the president and dbectora 
the right to commit their stockholders, with- 
out their consent, to this vast responsibility, 
and make them liable for losses growing out 
of it? Doubtless the treasurer, Mr. Tows, who 
received the money as custodian, became re- 
sponsible as an individual for its safe kot^p- 
Ing and disbm-sement; and perhaps, if Mr. 
Tracy undertook to supervise the construc- 
tion and alignment, he, as an individual, may 
have become responsible for a faithful execu- 
tion of that trust; but, in my judgment, nei- 
ther Mr. Ti-acy nor the whole dii-ectory had 
any authority to bind the stockholders with- 
out their assent to duties and responsibili- 
ties so extraordinary and so alien to the busi- 
ness of the corporation. And, in my view, 
the same principle applies with even gi-eater 
force to the declarations, admissions, and 
representations of individual members and 
officers of a corporation made beyond the 
scope of theh: authority and outside of the 
corporate business. The stockholders, the 
real corporators, are not bound by such dec- 
larations and admissions. It seems to be 
supposed that whatever Mr. Tracy may have 
said or promised anywhere, and about any- 
thing, was smoacient to commit the corpora- 
tion to the greatest and most onerous respon- 
sibilities. If this were law, there would be 
no safety for the stockholdei's of any corpo- 
ration whatever. There seems to be no suffi- 
cient evidence in the case that any of the 
officers of the Bock Island Company were 
privy to the false representations upon which 
it is alleged the branch bonds were negoti- 
ated. But what if they were? Had any in- 
dividual officers or directors, or the whole 
directory, any power whatever to bind tlie 
stockholders of the Rock Island Company, 
without their own consent, to any guaranty 
of another road's bonds, even if they had as- 
sumed to do so by the most solemn written 
forms, much less by mere oral declarations, 
"without form and void"? Are the stock- 
holders of the Rock Island Company to be 
made responsible for the payment of millions 
of money by the floating declarations of its 
individual officers and employees? Would 
any prudent money lender— and what money 
lender is not prudent— have accepted and re- 
lied upon such evidence as a basis for loan- 
ing large sums of money? Is this the kind 
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of evidence on whicli vast loans are nego- 
tiated by financiers and capitalists? To 
hold any corporation bound by tbe somewbat 
slippery doctrine of estoppel to the extent 
claimed in this case wonld, in my judgment, 
be carrying that doctrine to an extravagant 
length. By such an application of the doc- 
trine of equitable estoppel the staunchest 
corporation in tlie land might any morning 
find itself buried beyond hope under a huge 
mountain of oral obligations, "proved by 
parol." 

For these reasons, I am of opinion that the 
prayer of the cross bill for alternative re- 
lief must be denied, and the cross bill dis- 
missed. 

[NOTE. The interveners took an appeal to 
the supreme court, which afiSrmedthe decree, Mr. 
Justice Strong delivering the opinion. The ques- 
tions there discussed were, however, mainly ju- 
risdictional, and the points made in the fore- 
going opinion were given little prominence. See 
MuUer v. Dows, 94 U. S. 444.] 



DOWSON (CARROLL v.). See Case No. 2,- 
452, 



(Case No. 4,050) DOYLE 



Case 'No. 4,049. 

DOWSON et al. v. PACKARD. 

[3 Cranch, 0. 0. 66.]* 

Circuit Court, District of Columbia. Dec. 
Term, 1826. 

Pkacticc IK Equity — Attachment— When Re- 

TCnXABLE, 

An attachment, issued by order of the court, 
under the 10th rule of practice prescribed by 
the supreme court of the United States for the 
circuit courts, against a defendant in equity 
for not answering the bill, must not be made re- 
turnable to the clerk at the rules, but may be 
issued by the court, returnable immediately to 
the court. 

The defendant Packard was brought in 
upon an attachment, for not answering the 
bill. This attachment was issued by order 
of the com't at this term, on the 10th of Jan- 
uary, 1827, and made retm-nable by the clerk 
before himself at the rules on the first Mon- 
day in April next 

Mr. Jones, for defendant, moved to quash 
the attachment; or to discharge the defend- 
ant without answer, upon merely entering 
his appeai'ance. 

THE COURT (nem. con.) quashed the at- 
tachment, because it was made returnable 
at the rtiles. 

Mr. Redin, then moved the com*t for an at- 
tachment to bring in the defendant to an- 
swer the interrogatories contained in the bill; 
not having filed any other interrogatories. 

THE COURT (nem. con.) granted the at- 
tachment for not answering the bill gen- 
erally 

* [Reported by Hon. William Cranch, Chief 
Judge.] 
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In re DOYLE. 

p. Holmes, 61.] * 

Circuit Court, D. Rhode Island. June, 1871.= 

BANKnuPTCY — Insolvency of Trader — Fraudu- 
liENT Preference— Discharge. 

1. A trader is insolvent within the meaning of 
the bankrupt act [of 1867 (14 Stat. 517)] when 
he is unable to pay his debts as they full due, m 
the ordinary course of business. 

2. A payment to one of his creditors, made 
out of the ordinary and regular course of busi- 
ness by an insolvent debtor, within four months 
of his petition in bankruptcy, he then knowing 
himself to be insolvent, is a fraudulent prefer- 
ence within the meaning of the twenty-ninth 
section of the bankrupt act, and will prevent 
the granting of a discharge in bankruptcy to 
such debtor, although the preferred creditor at 
the time of the payment had not knowledge, 
nor reasonable cause to believe, that the debtor 
was then insolvent. 

Petition in bankruptcy for review and re- 
versal of a decree of the district couit, deny- 
ing an application of the petitioner [Louis J. 
Doyle] for a discharge in banki-uptcy. [See 
Case No. 4,051.] The facts are stated in the 
opinion. 

T. A. Jenckes and C. Hai't, for petitioner. 

C. S. Bradley, 0. Lapham, and B. N. Lap- 
ham, for opposing creditors. 

SHBPLEY, Ch-cuit Judge. The creditors 
of Louis J. Doyle, a bankrupt, filed specifi- 
cations in the district court in opposition to 
his petition for discharge. Upon a hearing 
before the district judge, upon his applica- 
tion for discharge, and the specifications of 
the creditors in opposition thereto, the prayer 
of the petition for discharge was denied by 
the court The bankrupt thereupon filed his 
petition in this court sitting as a court of 
equity, for a revision of alleged errors In the 
rulings and decree of the district coiu:t pray- 
ing for a reversal of the judgment of the dis- 
trict com-t and that a discharge be granted 
to him as prayed for in his application. In 
determining the question of the right of the 
banki'upt to a discharge, the district judge 
denied the application, upon the ground that 
the allegation of the opposing creditors was 
sustained by proof of a fraudulent prefer- 
ence of a creditor contrary to the provisions 
of the act The third subdivision under the 
general allegation of fraudulent preference 
alleges that the bankrupt paid the firm of 
Doyle & Joslin, of the city of Providence, 
the sum of two thousand dollars but a short 
time before the filing of his petition in banlc- 
mptcy, and when he knew himself to be in- 
solvent and in contemplation of bankruptcy. 
It appears that on the 10th day of December, 
1868, two days before the paper of the bank- 
rupt went to protest and he finally suspend- 
ed payment and nineteen days before the 
date of filing his petition in bankruptcy, he 



* [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
= [Affirming Case No. 4,051.] 
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was indebted to the firm of Doyle & Joslin 
for a balance due tliem upon an open ac- 
count between the parties. Doyle «& Joslin 
were acting api>arently as bankers for the 
petitioner, receiving deposits from Doyle, 
and making him advances from time to time, 
keeping an interest account On his exam- 
ination, the banki'upt states that he was con- 
tinually borrowing money from them from 
time to time. He would borrow money for 
a day or two, and return it in a day or two. 
On the 10th of December, the balance against 
Doyle exceeding fom- thousand dollars, Doyle 
& Joslin called for payment Doyle had 
twenty shares of American Screw Com- 
pany's stock standing in the name of Gideon 
Spencer, who had advanced nine thousand 
-dollars on the stock, and held the title as 
collateral security for the loan. The note to 
Spencer for the nine thousand dollars was not 
due until Jan. 9, 1869. Doyle sold the stock, 
and, after paying the note to Gideon Spen- 
cer, paid the balance of the proceeds of the 
sale, about two thousand dollars, to Doyle & 
Joslin, still leaving a balance, as he states 
it of twenty-one hundred dollars due them. 
This payment resulted pro tanto as a prefer- 
ence of Doyle & Joslin over the other cred- 
itors. Was this a transaction in the ordi- 
nary eom-se of the bankrupt's business? or 
was it such a payment as, being made with 
a full knowledge of insolvency and with 
intent to give a preference, would be fraudu- 
lent in the contemplation of the banki-upt 
act? 

Of his actual insolvency at that time there 
can no question be made. The total amount 
of his liabilities, as stated by himself at the 
hearing, amounted at that time to over five 
hundred thousand dollars, of which nearly 
two hundred thousand dollars was unsecur- 
ed by the mortgages on his real estate and 
mill property. The assets in the hands of 
the assignee apparently are not sufficient to 
pay much, if any, more than ten per cent 
on ihe debts not covered by the mortgages. 
Doyle's losses in the manufacture of beaver 
cloths between Oct. 1, 18G6, and the time of 
his suspension, were $92,019.72. He says 
the beaver account was settled in December, 
18158. "The final balance showed a loss at 
that time; though we knew all the time, if 
the goods sold, they would show this loss." 
That loss occurred some time between Oc- 
tober, 18G6, and December, 1868, without 
any exact time to assign to it He had man- 
ufactured beavers, and shipped them to 
Hunt Tillinghast & Co., of New York, up to 
Aug. 22, 1867, when the last consignment 
was made. They had advanced him large 
sums on the goods, and he says that when 
he "stopped manufacturing beavers, the bea- 
ver account looked as though it might show 
a large loss." After that he began to manu- 
facture fancy cassimeres. "I kept," he saj-s, 
"a cassimere account separate from the 
beaver account That was an agreement 
with Hunt, TiUinghast & Co. I made this 



trade with Hunt, TiUinghast & Co., that I 
should be able to draw my balances on fan- 
cy cassimeres. They were to advance me 
tliree-fourths on the goods. If any balances 
accrued, I was to draw them. They were 
not to apply them to the liquidation of the 
beaver account" The beaver cloths were 
selling slowly in May, 18G7, at two dollars 
a yard, at which price they yielded a profit 
after deducting commission and expenses, of 
"from ten to fifteen cents a yard." They 
did not sell very well, and there was a con- 
stant decline in prices. Only a few cases 
were sold at $2.00; then they declined to 
$1.80. There were but a few sold at $1.80; 
then they fell again, and continued to fall 
during the whole season. This decline in 

j prices continued to the time of the final sale, 
at $1.12%. It is clearly apparent from the 
evidence that Hunt TiUinghast & Co. had 
advanced him very large sums on the beaver 
account over and above the market value 
of the goods, and that when he ceased to 
manufacture that class of goods, and en- 
gaged in the manufacture of fancy cassi- 
meres, it was with the hope that the profits 
on tlie cassimeres might compensate for the 
losses in the manufacture of beavers. Hunt, 
TiUinghast & Co. agreed to carry the large 

\ amount due them for over-drafts on the 
beaver account to afford Doyle the benefit 
of any favorable change in prices of the 
beaver cloths, and to give him the benefit 
of the experiment in the manufacture of the 
cassimeres. But the price of the beavers con- 
stantly declined, and the manufacture of the 
cassimeres proved no less ruinous than that 
of the beavers, showing, from Feb. 1, 1868, 
to the final close of the account by the as- 
signee, a loss of $67,123.02. 

Without going more minutely into tlie de- 
tails of the other transactions of the bank- 
rupt I am satisfied that long before the 10th 
of December, 1868, he was fully aware of his 
insolvency, estimating his property and as- 
sets at their market value at that time. He 
was struggling to keep his head above water, 
trusting solely to the indulgence of his cred- 
itors, who were willing, as he expresses it 
so long as he kept his head above water, to 
do notliing to put it under, and vainly hop- 
ing for a favorable change in the market 
value of his goods that might extricate him 
from his embarrassments. His statements 
and his conduct in December, 1868, both 
show that he was fully aware that when the 
sustaining hands of Hunt, TiUinghast & Co. 
were withdrawn from him, lie must fall. 
Most manifestly, he knew that he had not 
tlie means to meet his business liabilities in 
the ordinary and regular course of business. 
Of his actual insolvency, and of his knowl- 
edge of tliat insolvency at tlie time of the 
payment to Doyle & Joslin, I think there 
can be no reasonable doubt "Insolvency," 
as used in this act, does not mean an abso- 
lute inability to pay one's debts at a future 

time upon a settlement and winding up Of 
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all a trader's concerns; but a trader maybe 
5aid to be in insolvent circumstances -when 
be is not in a condition to pay bis debts in 
tbe ordinary course, as persons carrying on 
trade usually do. Bayly y. Scbofield, 1 Manle 
& S. 338; Tbompson r. Tbompson, 4 Cusb.. 
134; BucUingbam v. McLean, 13 How. [54 U. 
S.] 1G7; In re Gay [Case No. 5,279]. If tbe 
payments to Doyle & Joslin bad been, as it 
is contended on tbe part of tbe bankrupt 
tbey were, payments made in tbe ordinary 
and regular course of tbe business of tbe 
bankrupt, as traders ordinarily pay small 
sums of borrowed money on call loans, I 
sbould not be inclined to consider sucb pay- 
ments as made witb an intent to give a fraud- 
ulent preference. If payments made in tbe 
regular and ordinary course of business by 
an insolvent, even witb knowledge of bis in- 
solvency, are necessarily to be considered as 
preferences in jErand of tbe act, but few 
. bankrupts could obtain a discbarge, if op- 
posed. Tbe intent to secure to one creditor 
a, preference over otbers must appear. Tbe 
money paid to Doyle & Joslin was not paid 
In tbe ordinary and usual course of tbe bank- 
rupt's business, nor out of tbe proceeds of 
bis ordinary sales. Having previously mort- 
gaged bis otber property to nearly its full 
value, be disposed of tbese sbares of stock, 
apparently the only property remaining not 
so incumbered as not to be available to raise 
money upon, and, anticipating tbe payment 
of tlie debt for wbicb tbe sbares were pledg- 
ed, be applied tbe balance of tbe proceeds 
to tbe reduction of tbe debt of Doyle & Jos- 
. lin. From tbe condition of bis property, be 
must bave Icnown tbat there was no reasona- 
ble expectation tbat bis otber creditors would 
fare as well in proportion to the debts. Al- 
though it does not appear that he expected 
then to stop p'ayment immediately (on tbe 
contrary, it does appear that be was still 
expecting and struggling to keep bis head 
above water, as be expresses it for a time 
longer,) yet be was so thoroughly aware of 
bis- situation, that two days after, witb 
twelve thousand dollars in amount of paper 
indorsed by perfectly responsible parties in 
bis bands, be decided to suspend instantly, 
upon Hunt, Tillinghast & Co. refusing to dis- 
count it, witliout making an effort to obtain 
tbe money elsewhere. 

I am forced most reluctantly to tbe conclu- 
sion, that the evidence in tbe case sustains 
tbe specification of a fraudulent preference, 
-contrary to the provisions of tlie bankrupt 
act, in the payment to Doyle & Joslin of the 
sum of two thousand dollars, but a short 
. time before the filing of his petition in bank- 
. I'uptcy, and when be knew himself to be in- 
solvent.^ I come to this conclusion reluctant- 
ly, as before stated, because tbe evidence 
utterly fails to prove any actual fraud on 
the part of the bankrupt by any concealment 
■of bis assets or withholding of any informa- 
tion, and I find no evidence in any other 
transactaon set forth in the record of any^ 



conduct which ought to interfere with his 
discharge. But having designedly and in- 
tentionally paid a favored creditor when he 
was not able to pay all his debts in the usual 
and ordinary course of his business at tbe 
time, knowing such to be tbe condition of 
bis affairs, meaning to secure that favored 
creditor whether bis other creditors sbould 
be paid or not, be is not entiUed to his dis- 
charge. 

It is contended that the creditor receiving 
the payment or security should have knowl- 
edge of the insolvency at the time, in order 
to defeat the discharge on account of the 
preference given to him. This question is 
very fully considered in the very able opinion 
of Judge Fox, in Re Gay [supra]. This is 
one of tbe ablest and most exhaustive opin- 
ions wbicb have been given on tbe construc- 
tion of the bankrupt act I entirely agree 
with tbe reasoning and the conclusions of the 
learned judge in that opinion. The twenty- 
ninth section of the act declares that "no 
discbarge shall be granted if tbe bankrupt 
has given any fraudulent preferences contra- 
ry to the provisions of this act" By the 
thirty-fifth section, it is enacted, that "if any 
person, being insolvent or in contemplation 
of insolvency, within four months before the 
filing of the petition for or against him, witb 
a view to give a preference to any creditor 
or person having a claim against him, or 
who is. under liability for him, procures any 
part of his property to be attached, or makes 
any payment pledge, assignment, transfer, 
or conveyance of any part of bis property, 
either directly or indirectly, absolutely or 
conditionally, tbe person receiving such 
payment, pledge, &c., having reasonable 
cause to believe such person is insolvent, and 
tbat the same is made in fraud of tbe provi- 
sions of "this act the same shall be void." I 
do not think tbat the question, whether such 
a conveyance made by an insolvent with 
knowledge of his insolvency, and with a 
view to give a preference to a creditor, would 
be in fraud of the provisions of tbe act is 
dependent upon the knowledge of tbe cred- 
itor receiving the payment or security of the 
insolvency at the time. If tbe assignee would 
invalidate tbe payment, and recover back the 
payment or security given, it is necessary 
that he should bave knowledge of the insol- 
vency, and that the preference was given in 
fraud of the act on the part of the favored 
creditor. Until this knowledge is brought 
home to tbe creditor, he is allowed to retain 
the payment or security, which, so far as he 
is concerned, he has honestly received. But 
so far as tbe bankrupt himself is concerned, 
if be has in fraud of the act given to one 
of his creditors a preference, and has con- 
cealed the'knowledge of his insolvency from 
that creditor, it is certainly a greater injury 
to the other creditors, and as great a fraud 
upon the act as if the preference had been 
given to a creditor having full knowledge 
of his condition and purpose. In the latter 
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case, the preference can be impeached and 
avoided, and the property reclaimed hy the 
assignee for the benefit of the general cred- 
itors; in the former case, the preference is 
valid and efCectual. Decree affirmed. 



Case Ko. 4,051. 

In re DOYLE. 

[3 N. B. R. 640 (Quarto, 158).] * 

District Court, D. Rhode Island. 1870.' 

BA:sKKUPTcr— Discharge — Fkaudulekt Prefer- 
ences. 

1, Where a discharge is refused bankrupt on 
the ground of his having given a preference, 
iield, the bankrupt is a trustee for his creditors. 
Property must be administered in accordance 
with the provisions of the national bankrupt 
law [14 Stat 517]. 

2, Q. — Can one of the leading purposes of the 
bankrupt act be thwarted by and through the 
means of a continuing indemnity mortgage, un- 
limited in amount? 

[In the matter of Lonls J. Doyle, a bank- 
rupt] 

The com-t adjudged six of the specifica- 
tions not sustained, but finding one of the 
four allegations embraced in a seventh spe- 
cification TO be established, refused a dis- 
charge. This specification contained allega- 
tions or charges of fraudulent preferences 
made by the petitioner— 1st, to Hunt, Tilling- 
hast & Co.; 2d, to Oideon L. Spencer; 3d. 
to Doyle & Joslin; and 4th, to William Bars- 
tow. The first of these was summarily dis- 
posed of, as unsupported by the proof; but 
in regai-d to the other three, the com-t, after 
recapitulating the facts and circumstances in 
proof, which bore upon them especially, pro- 
ceeded to express its views. The charge of a 
preference to Spencer was dismissed as un- 
supported; but that of a preference to Doyle 
& Joslin (a payment of two thousand dollars 
on the 10th of December, 1868, two days 
prior to the petitioner's failm-e) was ad- 
judged sustained, rendering it unnecessary 
to express an opinion upon the fourtli charge 
of a preference to William Barstow, on or 
about October 1st, 1868. 

The law of the case (as counsel had been 
apprised prior to the hearing), the "com't pre- 
mised, was to be found in a ruling of Judge 
Fox, of Maine, in Re Gay [Case No. 5,279], 
adopted and commended by Judge Blatch- 
ford, of New York, in Re Louis [Id. 8,527]. 
Says Judge Fox, "I hold that in order to 
deprive a party of his discharge, the ti'ansf er 
or conveyance constituting the preference 
must be made by him in contemplation of 
banki'uptcy or insolvency, or when he is in 
fact insolvent; and in the latter case, the 
com-t must not only be satisfied that he was 
insolvent, but further, that he had actual 
knowledge of his insolvency, or had good 

* [Reprinted by permission.] 
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groimds for fearing and believing that he 
was insolvent, and acted on such belief in 
making the preference. In short, he must 
have designedly and intentionally given a 
preference, meaning to secure or pay that 
particular creditor, when he was not able to 
pay all his debts in the usual and ordinary 
com-se of business at the time, fearing and 
believing such to be the condition of his 
affairs. If such is his situation, and he so. 
acts, meaning to secure a favored creditor, 
whether his other creditors shall get theii' 
pay or not, I am of opinion that he is not 
entitled to his discharge. He has a fraud- 
ulent purpose and design to violate the 
law by giving one of his creditors secm-itv. 
when he believes he cannot do the same oy 
all others, or discharge his liabilities to them 
as they accrue." 

Treating of the preference to Doyle & Jos- 
lin, the com-t said: Was the petitioner in- 
solvent December 10th, 1868? Did he know, 
or have reasonable cause to know, that he 
was insolvent? Did he mean to secm-e or 
pay Doyle & Joslin, being not able to pay 
all his debts in the usual and ordinary course 
of business at the time, fearing and believing 
that to be the condition of his affairs? To 
each of these three interrogatories, I am con- 
strained by the law and the evidence to give 
an affii-mative answer. That the petitioner 
had been "insolvent," in every sense of that 
word, for many months, cannot be ques- 
tioned. That he knew it is a fair inference 
from his answers to the questions put to 
him as to this point When asked as to 
his knowledge of his condition, at various 
dates from Mai-ch, 1867, to December 12, 1868. 
declining to say he did believe himself able 
to pay his debts, he invariably replies eva- 
sively that he could not say as to this, imtil 
his property (real estate, bdaver cloths, and 
cassimeres, included) should be sold. But 
^.whether he knew and believed that he was 
insolvent, is not the question. It suffices that 
he had reasonable cause to know and believe 
that his condition was that of insolvency; 
and as to this the testimony is plenary and 
convincing. His books showed his insol- 
vency, and besides this the petitioner says, 
truthfully I doubt not, that he always knew 
the state of his affairs, irrespective of his 
counting-house records. Throughout the sum- 
mer and autumn of 1868— to name no earlier 
date— it is manifest that his was the condi- 
tion of the "strong man struggling in a bog,** 
keeping his head above water, to use his own 
expressive phrase, only through the forbear- 
ance and favor of Hunt, Tillinghast & Co., 
William Barstow, and, I will add, Doyle & 
Joslin; his business (in his own language 
again) going down hill with a daily increas- 
ing momentum and velocity; his property, 
parcel after parcel, being mortgaged, directly 
or indirectly, to Bai-stow, and his commercial 
paper being met only by renewals, in whole 
or in pai-t. Hunt, Tillinghast & Co., and 
Barstow accepting and indorsing— the paper 
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on which they were liable heing invariably 
eai-ed for and protected— while the claims of 
other creditors, in November, if not earlier, 
were put off— not met in the usual coui'se of 
business. Whether the Barstow and Himt 
& Tillinghast paper can be said to have been 
met in the usual course of business (having 
been paid only by renewals or new loans), 
is a question upon which I need not here 
express an opinion. 

As to the intent of the petitioner in paying 
to Doyle & Joslin the two thousand dollars, 
there is, it is true, some ground for differ- 
ence of opinion. It is said that the plaintiff 
did not contemplate stopping payment and 
business— but until about noon of the 12th 
of December, 1868, confidently expected to 
go on, as he had been going on, hoping for 
better times; and therefore, it is argued, he 
could not have intended to prefer Doyle & 
Joslin. It 'is enough to say, in reply to this, 
that the evidence fails to satisfy me that the 
probability of a failure and a breaking up 
of the business within a brief period, had not 
been the subject of thought and meditation 
for days, if not weeks and months, before the 
10th of December, on the part of the peti- 
tioner, with or without the privity of Bar- 
stow. Indeed, the petitioner says that Mr. 
Barstow had consented, in order that he 
might go on with his business, to indorse 
new paper to the amount of twelve thous- 
and dollars, if Hunt, Tillinghast & Co. 
would discoimt Lhat piece of paper. Nay, 
more, that he took with him to New 
York on the 12th, a note thus indorsed, 
which Hunt, Tillinghast & Co. declined 
to discount, without giving any reason, 
except that they did not feel inclined to 
do it; whereupon the petitioner then and 
there at once, without conference with or no- 
tice to Barstow, determined to allow his 
papei*, due that day, to go to protest, al- 
though he had the means to meet it, and 
vh'tually then and there failed, in effect ac- 
knowledging himself bankrupt as well as in- 
solvent. Evidently, between Doyle and Bar- 
stow, there must have passed conversation, 
In which the probability of a breaking up of 
the petitioner's business must have been al- 
luded to, if not fully considered and dis- 
cussed. Indeed, in view of the evidence and 
the lack of evidence, bearing upon this point, 
there is some reason for suspecting that this 
mode of bringing the Doyle business to a 
dose, seemingly without premeditation on 
his part, was pre-arranged by and between 
two at least (if not all three) of the parties 
concerned. What would be the testimony of 
Hunt and Tillinghast and Barstow in this 
regard, we are left to surmise, as no ques- 
tions bearing upon this point were addressed 
to them. The payment to Doyle & Joslin 
did in fact operate as a preference, for it 
does not appear that the petitioner made any 
payment to any other creditor after the 10th 
of December; and in view of the circum- 
stances in proof, and of the law applicable 
7fed.cas". — 65 



to them, I cannot but adjudge the payment 
under consideration to have been fraudulent, 
within the provisions of the bankrupt act 

It is but justice to the party most inter- 
ested here to say that it is only when tested 
by the provisions of the bankrupt act, that 
the payment in question, or indeed- any act 
of his brought to the notice of the court, is to 
be stigmatized as fraudulent, by a Rhode 
Island jm-ist, or by any of our Rhode Island 
moralists. He has, it appears in proof, for a 
long time prosecuted the hazardous business 
of cotton and wool manufacturing, under 
and in conformity with Rhode Island laws 
and customs, as hundreds have done before 
him— the few, very few, securing in the end, 
great wealth, and elevated social or political 
position— the many, without success. Under 
our state laws, it has always been legal, and 
(for aught that our ethical instructors in the 
pulpit or the professor's chair have taught 
us) honest also, to obtain possession on credit 
of large portions of this world's goods, to 
use them and peril them in the prosecution 
of an uncertain business; for year after year, 
though hopelessly insolvent, to keep credit- 
ors at bay by threats of assigning with pref- 
erences—and finally, after experimenting at 
the risk and expense of others for months 
or years, and perchance wasting in. ostenta- 
tious or riotous living tens or hundreds of 
thousands of dollars, to make an assignment, 
preferring first the indorsers, upon whose 
credit the debtor had, in fact, lived, and 
moved, and had his being. To provide a 
remedy for, and a preventive of the multi- 
form evils inseparable from a system like 
i this, was, realiy, one of the most important 
I of the aims of the leading legislators of 1855, 
6, and 7, in framing the bankrupt act And 
not hastily and inconsiderately, but deliber- 
ately, was that act adopted. Whether a 
wise enactment, or other than wise, it is the 
law of the land. Of its probable enactment 
the public had years of notice, and if indi- 
viduals or communities failed to set their 
houses in order, they are entitled to little sym- 
pathy if now, in 1870, these prove untenant- 
able. It is shown by the dates of the mort- 
gages above referred to that the petitioner 
and Hunt, TilUnghast & Co., and Barstow 
were not oblivious of the bankrupt act in the 
spring of 1867, but whether the petitioner 
and Mr. Barstow, in the summer and au- 
tumn of 1868, were as well advised as to its 
provisions as they should have been, may well 
be questioned. That act, it is to be kept in 
mind, adopts as its cardinal principle the 
very opposite of the Rhode Island theory of 
property, as embodied in her laws, her judi- 
cial decisions, and the business habits of her 
citizens. The principle is well stated in an 
opinion— Perry v. Langley [Case No. 11,006] 
— in these words: "The intention of the law 
clearly was, that when a failing debtor was 
conscious of his inability to prosecute his 
business and pay his debts, he should at 
once subject his property to such a disposi- 
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tion as the bankrupt law has proTided for. 
The property then becomes a sacred trust for 
the benefit of his creditors, who have a right 
to insist that it shall be administered, not 
according to the wish or preference of the 
insolvent, or in accordance with the insol- 
vent law of the state, but according to the 
provisions of the national bankx'upt law." 
Thus stood the law in Harch, 1867, and thus 
has it stood from that time forward, entitled 
to obedience on the part of the petitioner 
as on the part of all other good citizens. He 
is to be presumed to have known, after 
March, 1867, that an individual actually in- 
solvent could not legally retain his posses- 
sions, real or personal, and go on for months, 
not to say years, consuming and jeoparding 
the property of his creditors, in the hope 
either of acquiring wealth for himself, or of 
obtaining the means of discharging existing 
obligations. The bankrupt law constitutes 
such a debtor a trustee for his creditors. 
The property' in his hands is theirs, not his; 
and as they shall prescribe, either through 
commissioners or by^an assignee of their 
appointment, that property should be ad- 
ministered for the benefit of its owners. Nor 
has this law any clause of exceptions in 
favor of any class of minds or any class of 
traders. The capable and the incapable, 
the sanguine and the disti-ustful, the reckless 
and the discreet, the industrious and the lazy, 
are all subject to the same rule. None can 
olaim exemption. Nature or circumstances 
may have made the individual a Micawber, 
always hoping and expecting something will 
turn up for his advantage, or he may be pre- 
■eminent among the crowd of mortals who in- 
stinctively and habitually "listen with cred- 
ulity to ihe whispers of Fancy, and pursue 
with eagerness the phantoms of Hope;" still 
must he yield obedience tQ the bankrupt 
law, or suffer the consequences. One of 
these consequences is, that when he shall 
ask to be discharged from his debts under 
the beneficent provisions of the law, that dis- 
charge shall be refused, if creditors opposing 
shall show that he has made any fraudulent 
preference. This the creditors have done in 
this case, and therefore a discharge of the 
petitioner is denied. 

As to the allegation of a fraudulent prefer- 
ence to "William Barstow, I refrain from re- 
mark in this connection. My finding, as al- 
ready announced, renders unnecessary here 
any expression of opinion upon the several 
very interesting questions which the court 
must decide in passing upon that allegation. 
Those questions, I will add, may be expected 
again to present themselves in this ease on 
appeal, or in some other case in this district, 
when, it is reasonable to hope, they will be 
settled by an authoritative decision. One of 
those questions, it will be remembered, was, 
in efCect, can one of the leading purposes of 
the bankrupt act be thwarted by and through 
the means of a continuing indemnity mort- 
gage, unlimited in amount? a question mani- 



festly of no ordinary interest to many a cap- 
italist of Rhode Island, and to their legal ad- 
visers as well. 

psrOTE. On the petition of the bankrupt a 
review of this decision was had in the circuit 
court, and the decree was there affirmed. See 
Case No. 4,050.] 
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In re DOYLE. 

[3 N. B. R. 782 (Quarto, 190).] * 

District Court, D. Rhode Island, 1870. 

Baxkruptct— DiscuAKGE — Prima Facie Fraud. 

Where eleven objections to a discharge were 
filed and pressed by opposing creditors, and 
under each an issue of fact was raised ,and 
evidence and argument submitted, held, the op- 
posing creditors having established a prima 
facie case of fraud, the petitioner is not enti- 
tled to his discharge. 

[In the matter of Philip A. Doyle, a bank- 
rupt.] 

Eames & Payne, for opposing creditors. 
Blake & Gorman, for petitioner. 

KNOWLES, District Judge. The peti- 
tioner, on his own application, was declared 
a bankrupt on the 29th of December, 1868. 
His petition for a discharge was filed on the 
9th of November, 1869, and specifications of 
two creditors, in opposition, were filed on the 
22d of January, 1870. The hearing upon 
these specifications was, by consent, post- 
poned from time to time until May 4, on 
which day, and on sevei-al subsequent days, 
including the 10th of June, the parties were 
fully heard. 

As the case was submitted to me upon botti 
law and fact, it seems essential, in delivering 
my judgment, simply to enunciate or indicate 
my rulings upon the points of law, if any, 
raised before me, and to announce my find- 
ings upon the issues of fact An elaborate 
discussion of the facts proven, in vindica- 
tion of those findings, I deem neither neces- 
sary nor expedient. We listen to no argu- 
ment from a jury in support of the verdicts 
they render, and I fail to see why, when 
parties elect to constitute the court, pro hac 
vice, a jury, a labored argument in support 
of its conclusions of fact should be inflicted 
upon parties and counsel. Upon parties and 
counsel, I say, for to them only can such an 
argument with propriety be addressed, inas- 
much as they only can be presumed to feel 
any interest in the matter, and they more- 
over, generally speaking, are the only per- 
sons who can know enough of the case, as it 
chanced to be presented to the court upon 
the proofs and argument, to be authorized 
even to form an opinion, as to the soundness 
or imsoundness, the justice or injustice of 
the decision. They, it is presumable, care 
not to hear a third argument from the bench, 
for or against them, in support of a judgment 
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with wliich it is probable but one party will, ' 
save upon sober, second thought, if ever, be ■ 
fully satisfied. 

- The objections to a discharge, filed and 
pressed by the opposing creditors, are eleven 
in number, and under each of them an issue 
-of fact was raised, and evidence and argu- 
ment were submitted. Of the fourth, fifth, 
and eleventh specifications I shall first treat, ' 
here quoting them: "Fourth, That the said 
Philip A. Doyle has been guilty of fraud in , 
this: that he has not delivered to his as- 
signee a stock of goods consisting of grocer- 
ies, liquors, and other articles of great value, 
which at the time of the presentation of his 
petition and inventory belonged to him, and 
were in his possession, in the store occupied 
by him on Canal street, in said city of Prov- 
idence; and a beer pump, and other goods 
iind property, in the store now or formerly 
No. 3 Peck street, in said city of Providence. 
JTifth. That the said Philip A. Doyle has con- 
cealed a part of his estate and effects, name- 
ly: the stock of goofls aforesaid, and a beer 
pump, and other goods and property, in the 
store now or formerly No. 3 Peck street, in 
said city of Providence, which are not in- 
cluded or mentioned in the schedules filed 
with his petition." "Eleventh. That the said 
Philip A Doyle, being a tradesman, has not, 
subsequently to the passage of the act of 
congress aforesaid, kept proper books of ac- 
<;ount; in this, that he has kept no bill-book, 
■or invoice-book, or any other books of ac- 
■count, except a day-book, ledger, and cash- 
book." The issue raised imder these speci- 
fications, is one purely of fact The credit- 
ors, assuming the burden of proving their 
tillegations, upon the evidence maintain that 
the petitioner from the spring of 1854 to the 
filing of his petition on the 24th of Decem- 
ber, 1868, was engaged in the liquor and 
grocery business, in truth and fact, for him- 
self, though pretendedly and ostensibly as an 
•agent— a portion of the time of one O'Reilly, 
a merchant tailor, of Providence, and after- 
wards of one O'Donnell, a liquor dealer of 
Boston; and accordingly they contend that 
when he filed his petition, he should have 
scheduled the goods and effects in the two 
•stores named in the specifications, including 
the beer pump named, and also all debts due 
for goods sold from those stores; of course 
■contending also that he was bound to keep, 
subsequently to the passage of the bankrupt 
act [of 1867 (14 Stat 517)], proper books of 
•account The answer of the petitioner is 
simply that as to the store on Peck street, he 
was never the keei)er of it or interested in it, 
In fact further than that he procured a li- 
cense for it in his own name, for the benefit 
and accommodation of a friend and custom- 
•er, a Mr. Stewart, to whom the city authori- 
ties would not grant a license; though he 
did (as agent as he says) procure for use in 
said store, in August ISGS, axid lend or let 
to Stewart a beer pump apparatus, costing 
■one hundred and ninety-five dollars cash, 



which; since the filing of his petition, he had 
claimed as his property as agent And as 
to the store on Canal street— he says the busi- 
ness prosecuted there was, from the spring 
of 1864 to the spring or summer of 1S65, the 
business of Owen O'Reilly— he, the petition- 
er, being simply O'Reilly's agent— and that 
since, the failure of O'Reilly (as a merchant 
tailor), the business has been carried on there 
by a Mr. O'Donnell, of Boston— the petitioner 
being his agent or hired servant and nothing 
more. Therefore, contends he, as he was 
not owner of the property in that store, or 
of the beer pump, he could not inventory 
them as his property— and as he was enga- 
ged in no business— neither merchant nor 
tradesman, he had no occasion, nor was he 
bound to keep books of account of any kind. 
My conclusions upon the proofs and ar- 
guments are: Firstly, that the creditors fail 
to show that the petitioner was interested 
in any property or effects in the Peck street 
store, other than the beer pump apparatus. 
Secondly, that they do show that the busi- 
ness on Canal street, while O'Reilly figured 
as nominal principal, was in truth the peti- 
tioner's—the only object of the arrange- 
ments between petitioner and O'Reilly be- 
ing to enable the former to prosecute for 
his own gain, undisturbed by his numerous 
creditors, the business in which he had for- 
merly been engaged, and to which an end 
was put in December, 1868, by a general as- 
signment for th-i benefit of creditors, in 
the very worst form of even Rhode Island 
. assignments, under which it happened, as 
usual, tliat no outside creditor ever receiv- 
ed a farthing. Third, that the creditors do 
show, if not that tiie arrangement with 
O'Donnell is identically the same as was 
that with O'Reilly, yet that it most prob- 
ably was and is the same in fact and in 
legal effect- no less illusory— no less fraudu- 
lent—not less a sham; and thus, in my judg- 
ment imposes upon the petitioner the burden 
of overthrowing their prima facie case. And 
lastly, that this prima facie case is not over- 
thrown, if indeed, it be at all weakened, by 
any proofs adduced by the petitioner, or 
any argument submitted by his ingenious, 
learned, and zealous counsel. It may be 
true that O'Donnell was, in 1868, the owner 
de facto et de jure, of the Canal street store 
and its belongings, and of the beer pump in 
the Peck street store; and it may be that 
evidence could be adduced corroboratory of 
the petitioner's somewhat faltering, vague, 
and discordant declarations and statements 
in regard to this point But be this as it 
may, it is my province to deduce conclu- 
sions from the evidence submitted, and that, 
as I have already stated, not only warrants 
but dictates a judgment to the contrary. 
His schedule, rendered under oath in Decem- 
ber, 1868, should have disclosed his own- 
ership of the property in question; and as 
it did not I adjudge the fourth, fifth, and 
eleventh specifications sustained by the 
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proofs, and the petitioner not entitled to his 
discliarge. 

In regard to the remaining specifications, 
it is unnecessary to say much in this con- 
nection. It is, however, but justice to the 
petitioner to say, that I find the ninth and 
tenth specifications, relating to the claim of 
William Doyle, to be unsustained; and but 
justice to the opposing creditors to say, that 
the evidence submitted in support of the re- 
maining specifications (grounded on the pe- 
titioner's omission to assert or disclose in his 
schedule a title in himself to certain estates, 
formerly belonging to him, but now claimed 
to be the property of his wife) fully justifies 
their suspicions and surmises, if not their 
formal averments. 1, however, refrain from 
passing upon those specifications, even pro 
forma, for the reason that upon two or three 
points of law which seem to me to be in- 
volved, and which were not raised at the 
hearing, it is desirable, before expressing a 
judicial opinion, to bo enlightened by argu- 
ments of coimsel. 

The record of tlie suit in equity — ^Peck- 
ham V. Doyle [Case No. 10,898]— offered in 
evidence by the petitioner on the 10th of 
June, and received de bene, under objection, 
I adjudge inadmissible, whether regard be 
had either to its character as evidence, or 
to the stage of the trial when it was prof- 
fered. "Agencies" (so called), like that 
which I find to have existed between the pe- 
titioner and O'Reilly and O'Donnell, succes- 
sively, were an irrepressible outgrowth of 
the laws regulating the relations of debtor, 
and creditor, as these existed prior to the 
enactment of the bankrupt act: and it was 
reasonably anticipated, as one of the bene- 
fits which that act- would confer, that these 
so-called agencies, corrupting and demoral- 
izing- to the communitj^ at large, as Avell as 
to the parties concerned, and their relatives, 
privies, and employees, would come to an 
end, throughout the land. Under the benefi- 
cent provisions of that act, in July, 1867, 
the way was open to every man, no matter 
how heavily burdened by debts, to relieve 
himself of his pecuniary obligations. He 
was required simply to be honest, surrender- 
ing to his creditors whatever he possessed, 
and whether his assets yielded to them a 
dividend small or large, or nothing, he se- 
cured to himself a discharge, and became 
once again a free man. If it should happen, 
as perchance it might, that a compliance 
with this requisition, under the pressure of 
an oath, would necessitate humiliating and 
damning confessions of deceit and fraud, in 
days gone by, still the obligation to be hon- 
est in word and act must be respected, if 
a discharge from his debts was desired. 
The bankrupt act humanely provides relief 
for the honest, and, not less humanely, pre- 
scribes punishment by penalties and priva- 
tion and disabilities for the knavish. It 
gives little heed to the antecedents of the 
petitioner for its benefits. Whatever his 1 



offenses against heaven's laws, or man's 
laws, in the remote past, let him show that 
since tlie passage of the bankrupt law its re- 
quirements have been respected, and he may 
confidently, and without harmful self-abase- 
ment, claim the exercise in bis behalf of its 
debt-discharging power. This, it must be 
borne in mind, is a condition-precedent of 
relief which no court is empowered to waive; 
and more than this, a requirement with 
which agent-arrangements between an insol- 
vent debtor and his friends and relatives of 
easy virtue, or no virtue, such as I find to 
have existod between the petitioner and 
O'Reilly and O'Donnell, cannot be made even 
to appear consistent. 
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DOYLE V. CLARK. 

[1 Flip. 536;* 8 Reporter, 103; 9 Cent. Law 

J. 5.] 

Circuit Court, E. D. Michigan. March Term, 

1876. 

DOMICIL — IXTESTION AND PaCT — EviDEXCE. 

1. Declarations, which are part of the res 
gestae, are admissible in evidence to show in- 
tention as a jreneral rule, but admissions of 
declarations either written or verbal in connec- 
tion with acts done, and giving character to 
such acts, depend much on circumstances and 
upon the nearness or distance of time to the 
declarations made and the acts done. 

2. Instances are numerous where the declara- 
tions of a person made at the time of chungiug- 
a residence have been received as evidence of an 
intention to make the change permanent, and to 
rebut the presumption that it was for tem- 
porary purposes only. 

[Cited in IT. S. v. Chong Sam, 47 Fed. 886.] 

3. At the same time, the admissibility of such 
declarations is somewhat in the discretion of 
the court, and subject to another general rule, 
viz.: that a person will not be allowed by his 
declarations to make out a case for himself. 

On motion to remand. 

Plaintiff, a citizen of Illinois, began suit 
against the defendant in the superior coiu-t 
of Detroit. This was removed to this com-t 
and tried on the 24th day of June. On tlio 
trial plaintiff submitted to a nonsuit, and 
two days thereafter began this suit for the 
same cause of action in the superior com't of 
Deti'oit, which was also removed upon the 
petition of the defendant setting forth that 
plaintiff was a citizen of Illinois. Motion 
was made to remand on the ground that at 
the time the suit was commenced plaintiff 
was a citizen of this state, and this court 
had no jurisdiction. 

jNlr. Atkinson, for plaintiff. 
Mr. Wisner, for defendant. 

BROWN, Disti-ict Judge. If plaintiff h& 
a citizen of the United States, and in ab- 
sence of proof to the contrary I must pre- 
sume such to be the fact, her citizenship of 



^ [Reported by William Searcy Flippin, Esq.. 
and here reprinted by permission.] 
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any particular state depends solely upon her 
residence witliin such state. The constitu- 
tion, investing jui-isdiction in tlie federal 
courts over controversies between citizens 
of different states, is to he interpreted as if 
the word "resident" were used instead of 
"citizen," though when used in contradistinc- 
tion to the word "alien," it signifies that 
^ass of persons who by nativity or natural- 
ization have obtained the right to the pro- 
tection of the general government and to the 
prerogatives and immunities attached there- 
to. Cooper v. Galbraith [Case No. 3,103]; 
Bead v. Bertrand pCd. 11,601]; Butler v. 
Farnsworth [Id. 2,240]; Gai-dner v. Sharp 
ad. 5,236]. 

Two things must concur to effectuate a 
change of domicil: 1st— An actual change 
or removal of residence. 2d— An intention 
to make such change or removal permanent. 
If both of these requisites concm* in point of 
time, the place to which removal is made be- 
comes instantly the place of domicil, not- 
withstanding the party may entertain a 
floating intention to retm-n at some future 
period. Story. Confl. of Laws, § 46. This 
is illustrated in the ordinary case of an emi- 
grant who transports his family and house- 
hold effects to a new state, and settles upon 
a fai*m A change of domicil takes place in- 
stantly upon his arrival. On the other hand, 
a person may ti-ansport his family and house- 
hold effects in like manner to another state 
for a temporary purpose, as for instance the 
settlement of some particular business, or 
for a change of climate in summer, without 
thereby disturbing his former residence. 
The leading English case on this question is 
that of Somerville v. SomerviUe, 5 Ves. 7o0, 
and the principles there laid down have been 
since so often reaffirmed as to have become 
the unquestioned law of both countries. 
From a very large number of American cases 
I cite the following as the best illustrations 
of the general doctrine: State v. Hallet, S 
Ala. 159; Ringgold v. Barley, 5 Md. 186; 
Smith V. Groom, 7 Fla. 81; McKowen v. Mc- 
G^uire, 15 La. Ann. 637; Leach v. PUlsbm'y, 
15 N. H. 137; Johnson v. Twenty-One Bales 
[Case No. 7,417]; Jennison y. Hapgood, 10 
Pick. 98; Williams v. Whiting, 11 Mass. 423. 

While, as before observed, the general i-ule 
iipplicable to a change of domicil is unques- 
tioned, much difficulty is experienced in ap- 
plying it to a given state of facts. In the 
<^se under consideration, it appears with 
sufficient certainty that plaintiff, prior to her 
coming here to attend the ti'ial of her cause, 
was a citizen of Illinois, and that she is now 
a citizen of Michigan, and the only point to 
be determined is, when this change of citizen- 
ship took place. Her deposition is loose and 
conti'adictory, and there is an evident desire 
on her part to make it appear that she was a 
resident of this state at the time this second 
suit was commenced. She states in sub- 
stance "Oiat she has resided in Michigan 
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since her trial here, June 24; that this has 
been her permanent residence since then; 
that Michigan has been her home off and on 
these last two years; that she had no home, 
and lived in Chicago up to July last; last 
July her house was sold." That she was 
hei'e on the day of the trial of her case, and 
told Mr. Atkinson that she would become a 
citizen. She also told him three months be^ 
fore; and asked Mm whether there was any 
oath necessary or anything else required; 
that she aslced him that in this court room, 
and told him it was her intention to become 
a citizen; that immediately after that she 
resided at St. Mai*y's Hospital for three days, 
and then, in response to a telegram from her 
brother, retm*ned to Chicago to nm-se him, 
came back after three weeks, stopped at the 
Biddle House a week, and then at the Alex- 
ander House, at Grosse Isle, three or four 
weelis, and then at a farmer's; thence she 
went to St Mary's Hospital, and has since 
remained there, though it appears she went 
to Mt Clemens and remained some time, 
taking care of her brother. She concludes 
her du-ect examination by saying that from 
the date of the trial she became a citizen of 
this state. It appears that she came to this 
city two weeks before the trial, because, as 
she said, she had no home anywhere else, and- 
the climate agreed with her better than Chi- 
cago. 

Her counsel testifies in an affidavit that she 
has continuously claimed Detroit as her 
home, since this suit was commenced, and 
removed here on purpose to prevent the re- 
moval of this case to this court, where it was 
once tried, and a non-suit suffered. I have 
no doubt the truth is substantially this, that 
plaintiff came here with no intention of 
changing her residence, but to attend the 
trial of the case, that disappointed at the re- 
sult of her trial, and desiring to commence a 
new suit in the superior court, she announced 
her intention of becoming a resident of this 
state, and did finally remove here. Disem- 
barrassed of her declaration to her coimsel, 
made at the time of the non-suit in this court 
room, that she intended to become a citizen 
of this state, the question would present no 
difficulty. It is the ordinary case of a person 
coming from abroad to attend the trial of a 
suit in which she is interested, and subse- 
quently made this state her residence. Did 
then her declaration to her counsel, that she 
intended to change her residence, and be- 
come a citizen of this state, operate to effectu- 
ate such change? The general rule is well 
understood, that declarations which are a 
part of the res gestae are admissible in evi- 
dence to show intention, and the instances 
are numerous where the declarations of a 
person made in changing a residence have 
been received as evidence of an intention to 
make the change permanent, and to rebut 
any presumption that it was made for tem- 
porary purposes. At the same time, the ad- 
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missibility of such declarations is somewhat 
in the discretion of the com't and is subject to 
another general rule, that a person will not 
be allowed by his declarations to make a 
case for himself. In matters of general and 
public interest, in which evidence of reputa- 
tion or common fame is admitted, the dec- 
larations of persons supposed to be dead are 
held admissible only if made before any con- 
troversy arose touching the matter to which 
they relate, or as it is usually expressed ante 
litem motam. 1 Greenl. Ev. §§ 130, 131. 

Declarations which are claimed to be part 
of the res gestae are apparently subject to a 
similar qualification. The principle is illus- 
trated in the case of Thorndike v. City of 
Boston, 1 Mete. [Mass.] 247, where the ques- 
tion arose upon the admission of letters, of- 
fered on the ground that they were declara- 
tions of the plaintiff accompanied with his 
acts of removal from Boston to Edinbm'gh, 
addressed to his agent in the ordinary com*se 
of business, and were, therefore, as res ges- 
tae, good evidence of his intention connected 
with those acts. The case turned upon the 
question whether the plaintiff was liable to 
taxation as an inhabitant of Boston in 1837, 
and the court held that letters written before 
the plaintiff knew the tax had been assessed 
upon him were admissible, but it was sti'ong- 
ly inclined to the opinion tliat letters written 
after the suit was brought were not so. The 
coui't observe: "The admission of declara- 
tions either written or verbal in connection 
with acts done, and giving character to such 
acts, depends much on circumstances and up- 
on the nearness or distance of time to fhe 
declarations made and the acts done." 

In the case of Watson v. Simpson, 13 La. 
Ann. 337, conversations with a party, where 
he had an opportunity to manufactm'e evi- 
dence for the purpose of establishing a ficti- 
tious domicil, were held not to affect the real 
facts of the case. So, also, in Tobin v. 
Wallcinshaw [Case No. 14,070], a distinction 
is taken between declarations as to residence 
made before and after a controversy arose on 
the question as to residence became material. 

Now, in the case under consideration, the 
declai-ations in question not only did not ac- 
company the act of x-emoval, being made 
some two weeks after she arrived here, but 
wei'e evidently made with the design thereby 
of establishing a new domicil, or, in other 
words, of making a case for herself. There 
had been no change of residence. She re- 
tained her house in Chicago, and there is 
nothing tending to show that she came here 
with anything more than her ordinary cloth- 
ing. It is time that she is poor, and tliere is 
nothing to show that she has now brought 
her furniture with her; but it does not ap- 
pear that in July she sold and abandoned 
her house in Chicago, and that since that 
time she has remained in this state. There 
had been, it is true, a change of presence, but 
nothing to indicate a change of residence. 



This case bears some resemblance to that 
of Williams v. Whiting, 11 Mass. 423, where 
the question arose as to the residence of an 
elector, on the 2d of November, 1812. It 
appeared that on the 2Sth of October he re- 
sided in Roxbmy, being a householder and 
having a family liiere. Previous to this time 
he had been appointed and qualified as clerk 
of the com't in the county of Norfolk, and, 
on the 28th of October, came to Dedham for 
the purpose of performing the duties of his 
office, took possession of the apartments in 
the com't house, but his family and house^ 
hold establishment remained in Roxbury un- 
til the 12th of November, when he removed 
them to Dedham. From the 28th of October 
until the 12th of November he boarded at a 
public house in Dedham. On the 29th of Oc- 
tober he conti'acted for a house in Dedbam, 
which he was to rent and occupy from the 
12th of November. On November 1st, he 
retm-ned to his family in Roxbury at night 
[where he continued until the 4th, when he 
conti'acted for a horse and chaise to go to- 
Dedham daily and retm-n to Roxbm-y at 
night].^ The court were of opinion, under 
the di'cumstances, he remained an inhabitant 
of Roxbury until the day of his removal with 
his family. A. still stronger case is that of 
State V. Hallet, 8 Ala. 159. In this case a 
resident of Georgia came to Alabama for the 
purpose of settling, leased land and purchas- 
ed materials for the erection of a foundry, 
and retm-ned to Georgia for bis family, and^ 
after some detention, retm'ued with his 
family and took up his residence in Alabama. 
The com't held that he did not lose his domi- 
cil in Georgia, or acquire one in Alabama 
until his actual removal with the intention 
of remaining. The com't remai'k that his 
acts in coming to Alabama with the design 
of settling and manifesting his intention of 
making that state his permanent residence 
by leasing a piece of land, procuring materi- 
als for the erection of a foundry, mark un- 
equivocally his intention of changing his resi- 
dence, but were not sufficient to cause a loss- 
of the domicil he previously had- If, say 
the court, on his retm'n to Georgia he had, 
before being able to can'y his pm-pose into 
effect died, it can admit of no doubt the 
com'ts of Georgia and not of this state would 
have been entitled to distribute his estate. 
The same rule must have prevailed if he had 
died upon the jom'uey here, for until he had 
actually reached here there would have been 
no change in the fact of the domicil. See, 
also, Mclntyre v. Chappeli, 4 Tex. 187; 4 
Cow. 516, 

Putting the illustration used in the Ala- 
bama case, it seems to me there can be na 
doubt that if the plaintiff had died after she 
had retm'ued to Chicago, the day following 
the commencement of this suit, her estate 
would have been administered there and not 

^ [From 9 Cent. Law J. 7.1 
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here. I am satisfied she Tvas not a citizen | 
of this state at the time this suit was com- 
menced, and the motion to remand must he 
denied. 
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Case KTo. 4,054. 

DOYLE Y. RICHARDS. 

[4 Cranch, C. C. 52T.] * 

Circuit Court, District of Columbia, March 
Term, 1835. 

Attach SI EXT. 

THE COURT quashed an attachment is- 
sued upon one non est returned upon a jus- 
tice's warrant for a small debt; the defend- 
ant being a resident of the district. See Acts 
ild. 1791, c. 68, § 1, and 1715, c 40. Two non 
ests were necessary. 



Case "No, 4,055. 

DOYNB V. BARKER. 

[4 Cranch, C. C. 475.] ^ 

Circuit Court, District of Columbia. Nov. 
Term, 1834. 

Slakuer— Bail, "When* Required. 

Bail, in slander, will be required, upon the 
plaintiff's affidavit that the words were mali- 
ciously uttered; that the defendant is a transi- 
tory person, and about to leave the District, and 
tlie plaintiff verily believes that she has suf- 
fered damages to a certain amount. 

TV. L. Brent, for defendant, offered to ap- 
pear without special baU. 2 Johns. 100, 203; 
Brown (Pa.) 233; Clason v. Gould, 2 Caines, 
47. 

The plaintiff's aflidavit stated that the de- 
fendant maliciously uttered the words in the 
declaration mentioned; that the defendant 
is a ti'ansitory person, and is about to leave 
the Disti'ict; and that she verily believes 
she has suffered damages to the amount of 
$3,000, and that she will recover judgment 
for that amount 

The words charge her with being a swin- 
dler and a cheat, and cheating others.. The 
plaintifie is a milliner. 

IMc. Brent contended that the plaintiff must 
swear positively as to her damages. 

Z. C. Lee, contra. A plaintiff, in slander, 
cannot swear positively as to damages. High. 
Bailm. 12, 15, 24; Starkie, Sland. & L. 243. 

THE COURT (nem. con.) required bail to 
the amount of §700. 



* [Reported by Hon, William Cranch, Chief 
Judge.] 



Case Wo. 4,056. 

The D. P. 

KBLLEY V. THOMPSON. 

[1 Lowell, 124.1 ^ 

District Court, D. Massachusetts. Feb., 1867. 

CoLLisiox— Lights— Expert Evidekoe. 

1. The omission of the libellants to carry up- 
on their vessel the side-lights required by stat- 
ute, will not necessarily prevent a recovery of 
damages for collision. It is a fault which, if 
it caused or contributed to the collision, will 
bar the damages, or cause them to be divided, 
as the case may require. 

2. It is not safe to rely upon the opinion of 
experts as to the course which a vessel took, 
when the opinion is founded on a very nice cal- 
culation of time and of angles, and is opposed 
to tibie clear testimony of eye-witnesses. 

3. Upon the facts, held, that the libellants' 
vessel, which was without lights, was solely m 
fault, unless the accident was inevitable, and 
in neither case could the libellants prevail. 

The schooner Romp, loaded with iron, and 
bound on a voyage from Boston to Jonesport 
in Maine, was run into and sunk a few miles 
outside of Thacher's Island, Cape Ann, on the 
evening of March 16, 1866, by the schooner 
D. P.; and this libel was promoted by her 
owners for the damage. The night was very 
foggy, the wind about S. S. W.; the Romp 
was sailing on the starboard tack, with the 
wind free, heading about N. E. by E., and had 
no lights set The D. P. was closehauled, on 
the port tack, heading about W. by S., with 
the red and green lights properly placed and 
burning brightly. The Romp had two men on 
the lookout, one of whom reported a light, and 
the toaster immediately came on deck and 
ordered his helm to be puf hard down, at the 
same time hailing the D. P. to put her helm 
hard up. The only fact seriously disputed 
was, whetha* the respondents' vessel obeyed 
the order given fi*om the Romp, or took the 
opposite course and luffed, i 

John Lathrop, for libellants. 
! 1. The fact that the Romp did not have the 
lights required by the act of congress, does not 
prevent the libelants from recovering, as the 
absence of tlie lights did not cause the colli- 
sion. The Panther, 24 Eng. Law & Eq. 585; 
Morrison v. General Steam Nav. Co., S Exch. 
733. 

2. If the absence of lights did contribute to 
the collision, the libellants are entitled to re- 
cover half damages, the D. P. being also in 
fault. Chamberlain v. Ward, 21 How. [62 U. 
S.] 548. 

3. The vessels were meeting end on, or near- 
ly end on, within the 11th article of the United 
States statute of 1864, c. 69 (13 Stat 60), and 
it was the duty of both vessels to port their 
helms. The evidence shows that the Romp 
ported her helm, and that the D. P. luffed in- 
stead of porting. 

* [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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J. C. Dodge, for respondents. 

We admit tliat the vessels were meeting 
nearly end on, but not that we omitted to 
port as soon as we heard the hail. If the 
Komp had carried lights, she would have been 
seen sooner. Having broken the law in this 
respect she cannot recover whether the D. P. 
was in fault or not 

LOWELL, District Judge. Reasonable care 
and skill are expected of persons in charge 
of ships. The statute specifies some of 
the precautions proper to be talcen by naviga- 
tors, and leaves others, equally obligatory, to 
the common law of the sea. It is no bar to 
a recovery of damages in a case of this kind, 
that one of these precautions, whether im- 
posed by the statute, or having a different 
foundation, has been neglected, unless the neg- 
lect caused or conti-ibuted to the collision, 
Chamberhiin v. Ward, 21 How. [62 TJ. S.] M8. 

The evidence in this case, on both sides, 
sliows that the lights of the D. P. were seen 
before "the hidl or the sails of either vessel 
were visible from the other; and it is probable 
that if the liomp had had her lights, time 
enoiTgh might have been saved to have enabled 
the vessels to clear each other. If not, the dis- 
aster was inevitable, and in either case the 
libellants cannot recover, unless it be true, as 
thoj^ aUege, that the D. P. luffed. All the wit- 
nesses on board that vessel deny it, and no 
one on the libellants' schooner, excepting the 
mate, is calling to say that he saw any change 
of that sort, though they argue that one must : 
have been made. It is not probable that men 
who could see nothing, but only hear a hail to 
put their helm up, should at once proceed to 
put it down. The inate, who was examined 
several months later than the othei*s, says he 
saw first tlie red and then the gi'een light, but 
I find him not only unconfirmed in this, but 
contradicted bj'^ his own crew in one most 
material matter, and in several of less im- 
portance, so that I cannot rely on his evi- 
dence. 

Some gentlemen of nautical experience have 
given it as tlieir opinion, that if the vessels 
were meeting in the direction and at the dis- 
tance supposed, and the libellants changed 
their com'se as they say they did, the vessels 
could not have come together if the D. P. had 
ported her helm. But the value of such an 
opinion depends on so nice a calculation of 
times, courses, and distances, that I should 
not feel safe in adopting it against the clear 
weight of the direct testimony of eye-wit- 
nesses. One of the experts said that a varia- 
tion of half a point in the com*se of either 
schooner wotild make the difference between 
clearing and not clearing. I find that the re- 
spondents ported as soon as they had warn- 
ing, and ai'e not in fault. It is admitted on 
both sides that the vessels were meeting near- 
ly end on; btit if they were not. the libellants 
would be no better ofl", bec<tuse they had the 
wind free and must assume tlie burden of 
giving way. The libel must be dismissed; and 



the allegation that the respondents' men wan- 
tonly or carelessly abandoned the boat of the 
lost schooner not being proved, costs will fol- 
low the decree. Libel dismissed. 

NOTE. AflQrmed by the circuit court, May 
term, 1867 [unreported]. 



Case IsTo. 4,067. 

The DRACO. 

[2 Sumn. 157.] ^ 

Circuit Court, D. Massachusetts. May Term, 

1S35. 

Admikaltt Jukisdictios— Bottomry Bond Givex 
BY Owners— LiEX — Record! XG — Boxa Fide 
Pdkchasers — Sale of Vessel — Trover against 
Vendee. 

1. A valid bottomry bond may be made by 
the owners of a vessel, in a foreign or a home 
port. 

[Cited in Vandawater v. The Yankee Blade, 
Case No. 16,i^47.] 

2. The admiralty has jurisdiction over all 
maritime contracts in personam; and also in 
rem, where there is a maritime lien or express 
pledge, as security; and this embraces, of 
course, a bottomry bond, given by the owner in 
the home port, where there is an express pledge, 
as security. 

3. It is not necessary to the validity of a bot- 
tomry bond, made by the owner of a vessel, that 
the money borrowed should be advanced for the 
necessities of the ship, or cargo, or voyage; 
though it would be otherwise, where the money 
was borrowed by the master, virtute ofBcii. 

[Cited in Lei and v. The Medora, Case No. 8,- 
237: The Panama, Id. 10.703. Criticised 
in Greely v. Smith, Id. 5,750.] 

4. A bottomry bond is a contract for a loan of 
money on the bottom of the ship, at an extraor- 
dinary interest, upon maritime risks, to be borne 
by the lender, for a voyage or a definite period. 

[Cited in Leland v. The Medora, Case No. 
8.237; Morrison v. The Unicorn, Id. 9,849; 
The Grapeshot, 9 Wall. (76 U. S.) 135; The 
Rapid Transit 11 Fed. 325. Criticised in 
Greely v. Smith, Case No. 5,750.] 

5. An hypothecation of a vessel, on maritime 
risks, draws after it a maritime lien. 

[Cited in Greely v. Smith, Case No. 5,750; 
Delaware Mut. Safety Ins. Co. v. Gossler, 
Id. 3,766.] 

6. A bottomry bond need not be recorded un- 
der the statute of Massachusetts (18.*i2, c. 57) 
which provides for the registration of mortgages 
of personal property. 

[Cited in Leland v. The Medora, Case No. 8,- 
237.] 

7. A valid bottomry bond will be upheld, 
where there are no laches on the part of the 
lender, even against a bona fide purchaser, with- 
out notice. 

[Cited in Delaware Mut. Safety Ins. Co. v. 
Gossler, Case No. 3,766.] 

8. A; bottomry bond may be upon time, as well 
as upon a specific voyage. 

9. If, after the risk on a bottomry bond has 
commenced, a sale or transfer of the vessel 
takes place, or the voyage is in any manner 
broken up by the borrower, the maritime risk 
terminates, as in the ease of a policy of insur- 
ance, and the bond becomes presently payable. 

[Cited in Leland v. The Medora, Case No. 8,- 
237: Greely v. Smith, Id. 5,750; Morrison 
V. The Unicorn, Id. 9,849.] 

^ [Reported by Charles Sumner, Esq.] 
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10. Where it was expressly stipulated in a 
bottomry bond— "that the said brig, shall be de- 
livered to no other use or purpose whatsoever, 
until payment of this bond is first made;" held, 
Sl fortiori, that a sale of the brig, after the com- 
mencement of the maritime risk, terminated tlie 
risks under the bond, and entitled the lender to 
-an immediate right of action. ! 

11. Trover would lie at common law, in fa- | 
vor of the lender on bottomry, against the i 
vendee of the vessel, who, after the commence- , 
ment of the maritime risk, and before the satis- 
faction of the bond, had taken possession of the J 
vessel. i 

[Followed in Greely v. Smith, Case No. 5,750.] 

1 

Libel in admiralty by the Tremont Insur- j 
4ince Company, a corporation created under 
the authority of a charter from the common- 
wealtli of Massachusetts, against the brig 
Brace, upon an asserted bottomry bond. The 
•claimants, Messrs. Stanton, Nichols and 
Whitney, assert in themselves title as ven- 
•dees, and also other matters of defence. 

The bond in question was executed by the 
•owners in Boston, the home port of the brig, 
to the Tremont Insurance Company, on Jan- 
uary 6th, 1834, while the brig was still at 
-sea. The following is a copy of it: 

"Know all men by these presents, that we, 
-James P. Flint, Jacob C. Flint, and Sherman 
G-. Hill, merchants and copartners In trade 
under the name and style of P. & C. Flint 
& Co. as principals? and Rufus G. Norris & 
■Joseph W. Flint, merchants and copartnei's 
in trade, under the name and style of Norris 
■& Flint, as sureties, are held and stand firmly 
bound and obliged unto the Tremont Insur- 
-ance Company, of Boston, in the county of 
Suffolk, and commonwealth of Massachu- 
-setts, in the sum of six thousand dollars, 
money of the United States of America, to 
be paid to the said Tremont Insurance Com- 
pany, their certain attorney, successors, or 
■assigns, to which payment well and truly 
to be made, we bind ourselves, each of u<3, 
■and each of om* heirs, executors, administra- 
tors, and assigns, and each and every of 
them, jointly and severally, and firmly, by 
these presents. 

"Dated at Boston, this sixth day of January 
In the year of our Lord, one thousand eight 
hundred and thirty-four. 

"Whereas, the Tremont Insurance Com- 
pany aforesaid, have this day lent and ad- 
vanced unto the said P. C. Flint & Co. the 
tull and just sum of three thousand dollars, 
which is to run on bottomry on the block, 
tackle and apparel of the brig Draco of Bos- 
ton, whereof is master, and of which 

the said P. & C. Flmt & Co. are the ownei-s, 
to be employed as follows: At and from 

the to, at and from all ports and places 

to which she may proceed for one year, 
•commencing the risk on the sixth day of 
■January, one thousand eight hundred and 
thirty-four at noon, and to continue - until 
the sixth day of January, one thousand eight 
hundred and thirty-five at noon, and no 
"Jonger, unless she should be on a passage at 



that time, in which case the risli: is to con- 
tinue, until her arrival at her port of destina- 
tion, and the said obligors are to pay to the 
said Tremont Insm*ance Company, interest, 
at the rate of six per cent per annum, on 
the sum loaned, to be paid semi-annually, at 
the said company's ofiice, in Boston, and a 
fm'ther premium of five per cent, on the ma- 
rine risk of three thousand dollars, on the 
said brig, valued at ten thousand dollars, for 
the term of one year, commencing the risk 
on the sixth day of January, one thousand 
eight hundred and thirty-four, and to con- 
tinue till the sixth day of January, one thou- 
sand eight hundred and thirty-five, and at 
pro rata premium, if on a passage, until the 
same shall be ended. 

"In consideration whereof, the casualties 
of the seas, and all other risks enumerated in 
tlie printed form of policies, now in use, by 
the said Tremont Insm-ance Company, are 
to be on a'ccount of said Tremont Insurance 
Company, and for the further secm-ity of the 
said Tremont Insurance Company, the said 
P. & C. Flint & Co. doth by these presents 
mortgage and assign over to the said Tre- 
mont Insm'ance Company, the whole of the 
said brig, and it is hereby declared, that the 
whole of the said brig is thus assigned over, 
for the secm'ity of the bottomry taken up 

by the said and shall be delivered to 

no other use or purpose whatever, until pay- 
ment of this bond is first made, with the 
premium and interest that may become due 
thereon. And said Ti'emont Insurance Com- 
pany is to be entitled, in case of loss, to the 
whole of the salvage of said brig, which 
the said obligors hereby promise to pay to 
the said Tremont Insurance Company. 

"Now the condition of this obligation is 
such, that if the above-bounden James P. 
Flint, Jacob 0. Flint, and Shennan G. Hill, 
Kufus G. Non-is and Joseph W. Flint, their, 
or either of their heirs, executors, adminis- 
trators or assigns, shall and do and well 
and truly pay, or cause to be paid to the 
said Tremont Insurance Company, their cer- 
tain attorney, successoi*s or assigns, the full 
and just sum of three thousand dollars, be- 
ing the principal of this bond, together with 
the premium and interest that shall become 
due thereupon, at the time of the safe ar- 
rival of the said brig at her port of destina- 
tion, in manner aforesaid; and in case of 
loss of the said brig, shall pay tlie whole of 
the salvage to the said Tremont Insurance 
Company, then this obligation to be void, 
otherwise to remain in full force and virtue." 

The libel, after stating the substance of the 
instrument, and annexing a copy of it, pro- 
ceeds to state, that in July, 1834, the sum ot 
ninety dollars had become due on the loan, 
and had not been paid; that after the execxi- 
tion of the instrument, and in the same montli 
of January, 1834, the firm of P. & C. Flint & 
Go. (the borrowers on the bottomry) trans- 
ferred and assigned the vessel to the present 
claimants, contrary to the stipulations in ,thA 
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instrument; that the claimants deny the in- 
terest and lien of the lihellants in and on 
the vessel, and insist upon their free and un- 
incumbered title; that the vessel is ahout to 
proceed to sea on a foreign voyage; that Flint 
& Co. have become insolvent, and utterly un- 
able to pay the bond; and that, by reason of 
the premises, the bond has become forfeited, 
{ind they therefore pray admiralty process 
against the vessel, and that she may be sold 
to pay the sums due to them. The answer 
of the claimants admits the execution of the 
bond, and the sale to tliemselves; and insists, 
that the court has no juiisdiction, because it 
is not, in fact, a bottomry bond; that the brig 
was at sea, when it was given; that the sum 
lent, was not lent to fit out, or repair or supply 
the brig, or to purchase a cargo for her, or 
for any pm-pose comiected with any voyage, 
or the navigation of the brig,— but for the 
general pm-poses of the firm, in their trade 
and negotiations as merchants, then residing 
in Boston; which facts were at the time 
knovra to the lihellants. The answer further 
insists, that the libel is not maintainable, be- 
cause the sum loaned had not as yet become 
due, according to the terms of the instru- 
ment; that the claimants, on the 14th of Janu- 
aiy, 1834, pm*chased the brig of the firm for 
the sum of §6,006, the brig being then at sea, 
on a voyage from Russia to Boston; that a 
bill of sale was duly executed and lodged 
at the custom-house in Boston immediately 
after its execution; that the brig arrived at 
Boston in Februaiy, 1834, and was immedi- 
ately taken possession of by the claimants, 
who toolc out a new register, and chartered 
her to Enoch Train and Chai'les W. Cart- 
wright, in the same month of February, 1834, 
on a voyage for South America, on which she 
sailed in a few days afterwai'ds; that the 
claimants at the time of the purchase of the 
brig, had no notice of the asserted bond, nor 
until after the brig had sailed on the said 
voyage, and then only casually; and the lihel- 
lants gave them no notice of it, until the com- 
mencement of the present suit; that on the 
arrival of the brig from Russia, in February, 
1834, the libellants did not take possession of 
her, never took any bill of sale of her, and 
never caused their bond to be recorded in the 
oflice of the city clerk of Boston, and never 
caused any endorsement tliereof upon her 
register. A general replication was put in, 
denying all the facts in the answer; but in 
point of fact, as from the subseciuent pro- 
ceedings, it appears, the parties admit all 
the material facts to exist, which are stated 
in the original libel and answei', except that 
the libellants deny, that they knew that the 
loan was not to be applied to pay for the ex- 
penses of the vessel or her lading. The 
amendments principally bring forward col- 
lateral matters, asserting that the title of the 
claimants is not absolute, but a mere mort- 
gage, and asking an account of the freight 
and other proceeds, and other matters con- 
sequent upon new allegations; to which the 



I supplemental answer replies in a suitable 
manner. 

Mr. Sprague, for libellants. 

Mr. Sprague said, that for what he had to 
offer he was indebted almost entirely to his 
young friend, F. C. Loring, whose brief had 
been transferred to his hands merely because 
that gentleman could not address the com-t 

First Bottomry bonds may be legally made 
at home. The practice has existed from the 
earliest periods of commerce, is authorized 
by the ancient and modem codes of sea laws, 
is recognised in the laws and usages of all 
commercial nations at this day, in all ele- 
mentary works, and is expressly authorixnl 
by the statutes of Massachusetts. Ther*^ is 
no distinction between bonds made by an 
owner or a master, except that a master's 
authority is limited; between bonds made 
for voyages, or years. It is necessary that 
the loan should be used for lading the ship. 
Bynk. 506; Abb. Shipp. 118; Ordinance of 
Louis XIV. lib. 3, tit. 5; Code du Commerce, 
art. 312; 2 Browne, Civ. & Adm. Law, 196; 
3 Dane, Abr. 114; 1 Phil. Ins. 302; Park, 
Ins. 410; 2 Pet. Adm. 295 [Wilmer v. The 
Smilax, Case No. 17,777]; Conard v. Atlan- 
tic Ins. Co., 1 Pet [26 U. S.] 386; Thorndike 
V. Stone, 11 Pick, 183; Appleton v. Crownin- 
shield, 3 Mass. 443, 8 Mass. 340. 

Second. If bottomry is a maritime con- 
tract, it is a corollary, that this com't has 
jm*isdietion, especially as it alone can give 
relief, and effect the intention of parties, by 
enforcing the lien. The lender might have 
a remedy at common law by an action of 
trover or assumpsit Hm-ry v. HmTy's As- 
signees [Case No. 6,922]; Busk v. Fearon, 4 
JSast, 319; Franklin Ins. Co. v. Lord [Case 
No. 5,057]. But this would be only against 
the person. The essence of the contract is. 
that the loan is made on the security of th& 
thing; the credit is given to that, not to the 
borrower. The Jurisdiction of admn*alty 
over a bond like this, has been denied in 
England, because the common law com*ts 
claim exclusive jurisdiction over them, and 
have power to prohibit the admiralty com*ts; 
not because the subject-matter is not fit. 
All the authorities to this effect are in the 
common law reports; in the admiralty re- 
ports there is no intimation of any disability 
or disinclination. And it is doubtful, if the 
common law com-ts would interfere at this 
time. The Barbara, 4 C. Rob. Adm. 1; Cor- 
ish V. The Murphy, 2 Browne, Civ. & Adm. 
Law, 530, Append. But it has been fre- 
quently declared, that the limited jm-isdic- 
tion of the English admiralty is no rule for 
this court De Lovio v. Bolt [Case No. 
3,776]; The Jerusalem [Cases Nos. 7,293 and 
7,294]; Wilmer v. The Smilax [supra]; The 
Mary [Case No. 9,187]. Other cases are, how- 
ever, contrary; but they were decided under 
circumstances, which weaken their author- 
ity, so far as the present point is concerned. 
See The Charles Carter, 4 Cranch [8 V. S.] 



[7 Fed. Cas. page 1035] 



428; Forbes t. The Hannah [Case No. 4,925]; 
Hurry v. The John & Alice [Id. 6,923]. 

Third. The bond is forfeited, and the bot- 
tomry loan turned into a simple loan by sale 
o£ the vessel. The sale of a vessel, subject 
to a bottomry bond on time, is, ipso facto, a 
forfeitm.'e of the penalty. The contract of 
bottomry is often compared to that of in- 
surance. In insurance, if the risk is not com- 
menced, the contract is dissolved; in like 
case, a bottomry loan becomes a simple loan. 
In the case of a deviation, insm-ers are dis- 
charged, and a bottomry becomes a simple 
loan. If the loss be occasioned by the bar- 
ratry of the master, or the misconduct of the 
owners, the insm-ance is discharged; bot- 
tomry becomes a simple loan. In both con- 
tracts there are the same general principles; 
therefore, as by a sale of the vessel the in- 
surers are discharged, so by a sale without 
consent, the bottomry becomes a simple loan. 
The general principle is the same in cases of 
insurance and of bottomry; that any acts of 
the owner, by which the risks are increased 
or changed, is a dissolution of the contract 
The sale and delivery of this vessel to the 
claimants (contrary to the express stipula- 
tion and agreement of the parties to the con- 
tract), was a change of the risks, assumed 
by the lender, which would of itself, without 
any express agreement, have avoided a pol- 
icy of insurance, and on the same ground 
would have reduced a conti-act of bottomry 
to a simple loan; and the present case is 
much stronger, because the lender agreed to 
make the loan on the express stipulation, 
that the vessel should not be sold, which stip- 
ulation, without theu: knowledge or consent, 
has been broken by a conveyance to third 
parties, acknowledging no right in the^e li- 
bellants, and who have compelled them to 
pm-sue their remedy at law. 

Fom'th. Can the rights of the lenders be 
defeated by a transfer of the vessel to an 
innocent thurd party? or, in other words, 
can the breach of an express agreement, and 
consequent moral obligation, by one man, 
have the effect to deprive another of his 
property? The libeUants gave no credit to 
the borrowers; they trusted to the vessel. 
The claimants bought her on the faith of the 
warranty of the borrowers, and therefore it 
was they, who gave the credit to the bor- 
rowers, and they must bear the consequences 
of theur own misplaced confidence. By every 
definition of a bottomry bond, it appears, 
that the vessel is hypothecated for payment 
of the loan, and that when the loan becomes 
due, the lender has the security of the ves- 
sel as well as of the borrower. By aU au- 
thorities on the subject, it is declared, that 
a bottomry lien takes precedence of aU 
others, except a few particularly favored, 
such as mariners* wages. There is no au- 
thority, as well as no reason, which declares, 
that a bottomry lien is defeated by a trans- 
fer of the property. It is impossible to sup- 
pose, that this contract, which has been in 
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constant practice for centin-les, and on which 
millions have been loaned, should have ever 
been in use at all. if the securily created by 
it could be defeated by a mere transfer of 
the vessel by the borrower. The law is lUid 
down fully and unqualifiedly by Parker, J. 
in Appleton v. Crowninshield, 8 Mass. 359. 
I have endeavored to show, that the bond 
in question is a legal bottomi-y bond, subject 
to the jurisdiction of this com-t, reduced to- 
a simple loan, and made immediately due 
by the breach of the agreement not to deliver 
the vessel to any other use till the bond 
should be paid, and that the lien created 
thereby is not dischai'ged by the transfer of 
the vessel. 

Mr. Fletcher, for claimants. 

I. The district com-t has no jm-isdiction of 
the case, for two reasons: (1) Because the 
bond was executed by the owners at home. 
(2) Because it is not a bottomry bond. It 
is not disputed in England, that the ad- 
miralty courts have no jm-isdiction of bot- 
tomry bonds, made by an English owner in 
England. Abb. Shipp. 121. In tiiis counti-y 
the law is the same. Such an opinion is 
expressed by Chase, X, in Blaine v. The 
Charles Carter, 4 Cranch [S U. S.] 328; and 
the same doctrine has been expressly held 
in another case, Forbes v. The Hannah [su- 
pra]. See; also. Story's notes to Abb. Shipp. 
pp. 108, 121. "Where a bottomry bond was 
given by the master of a vessel and also 
part-owner, and having a power from the 
other part-owner, for a pre-existing debt, 
and not for necessary supplies of the vessel, 
it was held that it could not be enforced in 
a court of admiralty, though it might be pro- 
ceeded upon in a court of common law. 
HuiTy V. The John & Alice [supra]. See, 
also, Hurry v. Hurry's Assignees [supra]. 
The case of material men, &c. is somewhat 
analogous. Persons, fm-nishing repairs or 
supplies for a foreign vessel, have a lien 
which they can enforce by admiralty process. 
But persons, repau-ing or furnishing supplies 
for a vessel in the port or state to which 
she belongs, have only such a lien as the 
state laws give them, and cannot resort to 
admiralty to enforce it See Story's note to 
Abb. Shipp. 116. 

The other ground of want of jurisdiction^ 
that this is not a bottomry bond, need not 
be considered sepai-ately, as all the authori- 
ties fall equally well under the next point. 
The case of "VVilmer v. The Smilax [su- 
pra], has been cited on the oUier side, to 
show, that the admhralty courts take juris- 
diction of bonds made by the owner at home. 
But the question of jurisdiction does not 
appear to have been started in the case, and 
it was decided in the disti-ict cotu*t by Judge 
Winchester. 

n. The instrument in question is not a 
bottomry bond— and did not operate as an 
hypothecation of the brig to the Tremont 
Insurance Company. In taking this position^ 
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I would not be understood to say, that the 
insti-ument lias no validity whatever. It is 
^srood between the parties to the instrument, 
-as a personal obligation for the payment of 
the money and tlie marine interest, and 
would give the insurance company the same 
rights as another mortgage, i. e. as long as 
Uie property continued in the Flints after 
the j'ear, the insurance company would have 
■a right to take it as a mortgagee; but I con- 
tend, that as against bona fide piu*chasers, 
the insurance company stands in no better 
position than a common mortgagee. The 
very natm-e of a bottomry bond requires, 
that the money loaned should be laid out 
upon the vessel, or for the voyage. The great 
privileges, belonging to the holders of such 
bonds upon the vessel, are given, because 
ihay have enabled the vessel to carry on the 
voj'age; and because theii- money has oon- 
ti-ibuted to the success of the enterprise. 
The eonti-acts of bottomry and respondentia 
have been used for several thousand years. 
They were used by the Greeks and the Ko- 
mans, and their nature has always contin- 
ued the same. It has always from the very 
beginning been of the essence of these con- 
tracts, that the money borrowed should be 
used for the pm-poses of building or repair- 
ing the vessel, or of the voyage. Among the 
Romans, the pecunia nautica or trajectitia, 
was money lent to be employed in a voyage. 
"Contractus nauticus, seu trajectitiae pecun- 
iae, ille est, quo pecunia alicui creditur; hac 
lege, ut, si aut ipsa pecunia aut merces ex 
«a comparatae navigatione perierint, pericu- 
lum sit creditoris, qui nihil hoc casu recep- 
turus erit" "Trajectitia ea pecunia est 
quae trans mare vehitur; caeterum si eodem 
locum consumatur, non erit trajectitia. Sed 
videndum an merces ex ea pecunia compai*- 
atae.in ea causa habeantur; et interest utrum 
etiam ipsae periculo creditoris navigent tunc 
enim trajectitia pecunia fit" Poth. Pand. 
.rust li. 22, tit. 2, art 1. Bynkershoek con- 
siders the Roman law de nautico faenore, 
the origin of maritime laws on bottomry and 
respondentia. Quest Jur. Priv. I. 3, a 16. 
The contract *'& la grosse," as the French 
■call it, embraces both bottomry and respon- 
dentia. Pothier, the most accurate of all 
legal writers, defines it as follows: "A con- 
tract, by which one of the parties lends the 
other a certain sum of money, on condition, 
that in case of the loss of the property on 
account of which (les effets pour lesquels) 
the money has been lent by some peril of the 
sea or vis major, the lender cannot reclaim 
his money," &c. Poth. Trait6 du Contrat de 
Pret H la Grosse, ai*t. 1, note 1. This defini- 
tion is adopted by Emerigon (volume 2, p. 
SSo) and Boucher (page 315). Emerigon, who 
has treated of this conti-act with greater ful- 
ness and research, than any other writer 
witliin my knowledge, demonstrates, that the 
money must be used for the purposes of the 
vessel, or the voyage, in various passages. 
He' says, that in Italy money can be lent a la 
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grosse, in the form of a wager. "If the ship 
agreed on arrives, the capital and marine in- 
terest axe due to the lender, and if the ship 
is lost be loses both, although the borrower 
may not have employed the money received 
in the voyage, and has nothing at risk." 
"All this is prohibited among us. It is of 
the essence of the contract it la grosse, that 
the money should be employed for some pm-- 
pose, which exposes it to the perils of the sea; 
and it is necessary, that in case of loss, the 
boiTower had there, on his accoimt, property 
to the amount of the sum borrowed." 2 
Emerig. 392. Boucher (note IISO) adopts the 
foregoing emphatic words: "If the borrower 
uses the money on shore, without exposing it 
to tlie risks of the sea, it ceases to be a con- 
tract H la grosse, although it may be termed 
so in the instrument" 2 Emerig. 393, 396. 
"Money procm-es articles, which we wish to 
send or carry beyond sea; and without 
money a ship cannot get out of port This 
is the reason, why so gi-eat privileges are 
given to the contract a la gi-osse. But as soon 
as a ship has set sail, the public interest is 
accomplished, and it is no longer necessary 
to grant such privileges to an enterprise al- 
ready executed. Om* ordinance, which per- 
mits insurance before or during the voyage, 
does not repeat the same provisions in regard 
to this contract. So far frpm it the privilege 
given by the article 7 h. t is not given on 
the hull, except to those, who have advanced 
then- money for the necessities of the voy- 
age; and is given on the cargo only to those 
who have fm-nished their money to make it 
(pour le faire)." Id. 4S4; Hall, Mar. Loans, 
136. Emerigon next controverts the opinion 
of Valin, who says it is of little importance 
whether the lending be before or after the de- 
parture of the vessel, on the ground, that the 
presumption is, that money has been bene- 
ficially employed for the thing put at risk, 
or has paid what was due on this account 
"But this presumption," he says, "would go 
too far, for here the interest of third parties 
comes in question; and privileges are to be 
consti'ued very strictly. I think, therefore, 
that a third party would have sufficient 
ground for resisting the pretended preference 
of the lender, whose contract was entered 
into after the risk commenced." 2 Emerig. 
484. After citing a case on the subject, he 
proceeds: "After the sailing of the ship, 
nothing prevents the borrowing of money, 
and assigning in payment the interest at 
risk; but this assignment does not give the 
creditor any right in the thing, (droit real) or 
privilege on the thing. The money is not 
ti-uly ti'ajectitia, unless the property at risk 
has been acquired by means of the money 
borrowed. 'Ti-ajectitia ea pecunia est quie 
trans mare vehitur. Sed videndum an 
merces ex ea pecunia comparatae, in ea causa 
habeantur; et interest ntrum etiam ipsae 
periculo creditoris navigent, tunc enim tra- 
jectitia pecunia fit' L. 1 ff. de naut faen. 
Now the borrowing, after the sailing of the 
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vessel, lias not procured tlie cargo already at 
risU, 'merces ex ea pecunia comparatae non 
faei-unt' Tlie money is not trajeetitious. 
The presumption of wliicli M. Yalin speaks 
is conti'ary to the text of the law; it would 
give rise to the greatest abuses." Id. 484, 
485. Bynkershoeli gives a case of a contract 
called a "bottomry," by which the owners 
and master of a vessel conveyed her to two 
merchants, to secm-e them for a loan. They 
afterwards sold the vessel; and the purchas- 
er held her by the decree of the com*t of Hol- 
land, free from the claim of the two mer- 
chants. One of the reasons, in support of 
tlie decision, whether his own or the court's 
does not appear, was that the money was 
not boiTOwed in necessitate itineris. Quest. 
Jut. Priv. L. 3, c. 16. The principles of the 
English law are the same as the French and 
the Itoman, and have always been recognised 
as such. "Bottomry," says Bladistone, 
"(which originally ai'ose upon permitting the 
master of a ship, in a foreign country, to 
hypothecate the ship in order to raise money 
to refit) is in the nature of a mortgage of a 
ship; when the owner takes up money to en- 
able him to carry on his voyage, and pledges 
the keel or bottom of the ship (partem pro 
toto,) as a security for the repayment" 2 
Bl. Comm. 457. "Bottomry is a conti-act in 
tlie nature of a mortgage of a ship, on which 
the owner borrows moneyto enable him to fit 
out the ship or to purchase a cargo for the 
voyage proposed, and he pledges," &c. 2 
Marsh. Ins. 733, Pax-k, Ins. 410, and Hughes, 
Ins. 451, give similar definitions. So 1 Holt, 
Shipp. 419. Marshall, in comparing bottom- 
ry and insurance, says, "In bottomry the lend- 
er fm-nishes the borrower with the money 
to pm'chase the goods which are put at risk." 
2 Marsh. 737, 738. Lord Tenterden, also, in 
Jiis ti*eatise on Shipping, (page 118), evident- 
ly has the same idea, that when the owners 
borrow money it must be to raise money for 
the pin-poses of the voyage. The form of a 
bottomry bill in Beaw. Lex Merc. 144, given 
by the owner and master, recites that he is 
necessitated to take up money,, upon the ad- 
ventm*e of the ship, for setting forth the said 
ship to sea, and fm-nishing her with provi- 
sions. So in tlie forms of bottomry and re- 
spondentia bonds, given by 2 Magen, Ins. pp. 
431. 433. the ob.iect of the loan is recited. 

The cases on the subject of bottomry and 
respondentia, in England and this country, 
are not numerous. Much the greater part of 
them, are cases, where money had been ad- 
vanced to captains in foreign ports, and they 
bottomried the ships as security. All the 
cases in the English admiralty reports, I be- 
lieve, are of this kind. Lord Stowell re- 
marks, that these bonds "are usually given, 
for the payment of repairs and other neces- 
sary expenses incurred in foreign parts, 
where the owner and captain have no per- 
sonal credit" The Zodiac, 1 Hagg. Adm. 
325. I am not aware of any case, English 
or American, in which a bottomry bond has 



(Case No. 4,057) DRACO 



been supported, where it was given by the 
owner, for a debt not connected with his 
vessel or her navigation. It seems evei-y 
where taken for granted, that money lent on 
bottomi-y must be used for the vessel or the 
voyage. Thus, in the case of The Mary [su- 
pra], Thompson, J., says, in speaking of the 
difference between the power of the master 
and the owner, that the owner "has the ab- 
solute control over his property, and has a 
right to pledge his vessel for money borro-w- 
ed for any purpose, to be applied to repairs, 
outfits, or other necessaries, or to the pur- 
chase of a cargo." Here, it is evidently 
taken for granted, that these were the only 
purposes, for which an owner could bot- 
tomry his vessel. The foundation of the 
contract of bottomry is, that the lender has 
contributed to build, purchase, or preserve 
the subject on which he claims a lien, which 
could not have been done without his aid. 
It is for this reason, that he has peculiar 
privileges. He has been the benefactor of 
the property. No reason of this kind applies 
to the instrument now in question. The ship 
was at sea on a voyage home, and the libel- 
lants cannot in any manner have contrib- 
uted to preserve the ship, or enable her to 
prosecute her voyage. They are common 
lenders of money, and have taken a mort- 
gage of the ship, to secure their loan. The 
circumstance of their also insuring the ship 
by the same instrument does not according 
to well-settled principles, alone make it a 
bottomry bond. They are mere mortgagees, 
and whether they have any lien against the 
respondents, must depend upon the princi- 
ples of mortgages, not of bottomry bonds. 
Now, they have never recorded their mort- 
gage, under the statute of Massachusetts 
(1832, c. 157, § 1). It is therefore void. If, 
however, the court should be of opinion, that 
the instrument ought to be called a "bottom- 
ry bond," and so comes within the excep- 
tion of the statute, still I contend, that it is 
a bottomry of a peculiar kind, not entitled 
to any peculiar privileges, and that the libel- 
lants could have no lien without proving 
a delivery. * All the objections to secret liens 
on property, apply to this instrument— while 
none of the reasons in favor of bottomries, 
on account of advances for the vessel or voy- 
age, plead in its behalf. 

Lord Tenterden says, that where owners in 
England pledge their vessels by bottomry, 
the holders of the bond cannot resort to ad- 
miralty, and then proceeds— "If the conti-act 
relate to a British ship, and pm-port to be, 
either a present assignment of the ship, lia- 
ble to be defeated on repayment of the mon- 
ey due at the end of the voyage, or a future 
assignment to take effect only upon failure 
of such payment it seems, that a compliance 
with the provisions of the register acts, in re- 
gard to the transfer of property in ships, is 
essential to the validity of the contract" 
Abb. Shipp. 121. The case of Conai-d v. At- 
lantic Ins. Co., 1 Pet [26 U. S.] 386, has 
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been cited on tlie other side, to show, that 
the cii-eumstances of a respondentia loan be- 
ing made, while the vessel was at sea, and 
for purposes not connected with the voyage, 
did not prevent the lender, from having a 
lien on tlie property, and holding it against 
another creditor, viz. the United States, who 
had levied on the goods, before they came 
into the possession of the lenders of the 
money. The authority of this case is not 
questioned. But the case does not decide, 
that the respondentia bond gave any lieu on 
the goods. It was the endorsement of the 
bills of lading to the lenders of the money, 
which was considered as giving them a title 
to the goods. No doubt the respondentia 
bond was valid to secinre the loan and mari- 
time interest; but there is nothing in the 
case, which would lead to the conclusion, 
that it would itself have given a title, to the 
goods against bona fide purchasers or at- 
taching creditors. In the present case, the 
validity of the bond is admitted, as far as it 
is a personal obligation for the payment of 
money; but it is denied, that it gave any 
lien on the ship against a bona fide purchas- I 
or. To make the case parallel with Conard { 
V. Atlantic Ins. Co. [supra], the Tremont In- i 
surance Company should have had a bill of 
sale of the vessel, and a new register, in [ 
which case their title to the ship would not 
have been disputed. In the arguments, in 
the case of Conard v. Atlantic Ins. Co., most 
of the authorities on both sides will be 
found. The great length of time, for which 
the loan in this case was made, is a strong 
objection to the bond. It was subjecting 
the vessel to a secret lien for a great length 
of time. Though bottomry loans may be 
made on time, as well as for a voyage, the 
argument of inconvenience is very strong in 
this case. There was no right of action, 
when this libel was filed. The bond was 
not due till January 6, 1835. The libel was 
filed, Oct. 1834. There had then been no 
breach of the agreement. 



STORY, Cii-cuit Justice. This is the case of 
a libel against the brig Draco, upon an as- 
serted bottomry bond. The claimants, Messrs. 
Stanton, Nichols & Whitney, assert in them- 
selves a title as vendees, and other matters of 
defence, upon which I shall presently have 
occasion to comment. In the progress of the 
cause the vessel was delivered on bail to the 
claimants upon the usual stipulation; and 
certain amendments and additions have been 
made in the libel and answer, with which 
matters it is unnecessaiy to intermeddle, im- 
til other more important and grave matters 
are disposed of, which are preliminary in 
their nature. The cause has been exceeding- 
ly well argued on both sides; and I shall 
now proceed to pronounce the opinion of the 
court. The asserted bottomry bond is cer- 
tainly, in its form and actual stnicture, new 
in this court; and it has stipulations, which 
are not to. be found in any of .those, which 
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have been matter of conti-oversy (at least as 
far as I have knowledge) in any of the Eng- 
lish or American com*ts. I am, indeed, in- 
formed at the bar, that it is of very recent 
origin, although not at present uncommon in 
the commercial transactions of the metropo- 
lis of this state. On this account, and also, 
because it constitutes the basis, on which 
much of the ai-gument at the hearing rests, I 
shall recite its contents in the very terms of 
the insti'ument. (Here the judge recited it 
verbatim.) The case, then, presented for the 
consideration of the court is that of an as- 
serted bottomry bond in tlie form abov€^ 
mentioned, made by citizens of the state of 
Massachusetts, in the home port of the ves- 
sel, in favor of a corporation created under 
the authority of a charter from the govern- 
ment of the same state. It bears date (as 
we have seen) in January, 1834, and the pres- 
ent suit was brought in October of the same 
year, before the period stipulated for the 
termination of the risk, according to the 
terms of the instrument, had expired. 

The first question arising in the case is that 
of the jurisdiction of tlie district court, sit- 
ting in admiralty, over the instrument as a 
fit foundation for a proceeding in rem. It 
is not doubted, that the jurisdiction exists as 
to all bottomry bonds executed abroad, either 
by the master or owner, where such bond 
is given to obtain supplies for the ordinary 
exigencies of the ship and the voyage, to en- 
able her to complete it; as for repairs and 
outfits, and the discharge of the debts and 
charges on the ship or adventure. But it is 
denied, that the present is a bottomry bond, 
or maritime hypothecation, in the sense of 
the general maritime law, upon which ad- 
miralty process lies; and in support of this 
objection various grounds have been relied 
on, which I shall presently consider. And, 
in the first place, it is objected, that the bond 
was executed by the owners iii the home 
port; and upon such an instrument no ad- 
miralty process lies, even supposing it to be 
in all other respects a bottomry bond or mari- 
time hypothecation. In regard to bottomry 
bonds executed abroad by the owners in per- 
son, instead of the master, no objection has 
been suggested in the present argument; and 
I confess myself wholly unable to compre- 
hend, how any objection could, in point of 
law, be reasoned out to overthrow their va- 
lidity. Lord Stowell has expressly affirmed 
it. The Barbara, 4 0. Rob. Adm. 1, 2. Mr. 
Justice Thompson, in an elaborate opinion, 
has maintained the jurisdiction upon 
grounds, which seem to me entirely satis- 
factory and conclusive. The Mary [Case No. 
9,187]. And it is perfectly clear, that securi- 
ties of that sort, made at the home port, are 
valid and obligatory, as bottomry claims, in 
the state of Massachusetts; for tlie legisla- 
ture have, in the general act defining the du- 
ties, powers, and restrictions of incorporated 
insurance companies (act of 1817, c. 120), ex- 
pressly authorized such companies "to loan 
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to any citizen of this state any portion cif 
tlieir capital stoclr, not exceeding one half, 
on respondentia or bottomiy." The bottomry 
bonds here alluded to plainly include loans in 
the home port to citizens upon the common 
maritime rislis. And this is, as I conceive, 
entirely conformable to the established doc- 
trine in all maritime countries (at least as 
far as my researches extend,) ancient and 
modern. By the Roman law, owners, as well 
as the master, could clearly hypothecate for 
a maritime loan, as we shall abundantly see 
hereafter; and in no modern commercial na- 
tion has the power been denied to the owner, 
where it could be exercised by the master. 
Rut, on the contrary, it could be exercised 
by the owner in cases, where tlie master 
could not exercise it This is certainly true 
in relation to Scotland, France, Holland, and 
Italy, and all the other principal commercial 
nations of continental Europe. See 2 Bmerig. 
Traite a la Grosse, c. s. 1, s. 2, s. 3; 2 Valin, 
Gomm. lib. 3, tit 5, arts. 1, 2, 7; Poth. Traits 
a la Grosse, notes 1, 7, 9; Bynk. Quest Priv. 
Juris, bk. 3, c. 16; Jac. Sea Laws, c. 1, pp. 
S-10; Code de Commerce de France, arts. 
321, 322; 2 Bell, Comm. bk. 3, pt 1, c. 5, 
arts. 459, 460, § 1; Dig. lib. 22, tit 2; Code, 
lib. 4, tit 33. And in England the principal 
writers, who give a description of bottomry, 
mention it as a contract of the owner, with- 
out any reference at all to the master. We 
shall see, that so is the description of Mr. 
•Tustice Blackstone in his Commentaries (2 
31. Comm. 457), which will be hereafter cited. 
Mr. Marshall, follows almost the very words 
-of Blaclistone, saying, "Bottomry is a conti-act 
in the nature of a mortgage, on which the 
owner borrows money to enable him to fit 
•out a ship, or to purchase a cargo for a voy- 
age proposed; and he pledges the keel or bot- 
tom of the ship (pars pro toto,) as a security 
tor the repayment;" and Mr. Park uses sim- 
ilar language. 2 Marsh. Ins. bk. 2, c. 1, p. 
733; Id. c. 2, p. 740; Hughes, Ins. c. 17, pp. 
431, 452; 2 Browne, Civ. & Adm. Law, 196, 
197; Park, Ins. (6th Ed. 1809) c. 21, p. 552.- 
See, also, Lord Stowell's opinion in The Zodi- 
ac, 1 Hagg. Adm. 326. Lord Stowell, in his 
-elaborate judgment in The Atlas, 2 Hagg. 
-Adm. 53, copies the very language of Mr. 
Marshall, as the common and true definition 
of the contract of bottomry. Lord Tenter- 
den, in his treatise on Shipping (Abb. Shipp. 
pt 2, c. 3, §§ 17, 21), treats expressly of bot- 
tomry conti-acts made by the owners, as well 
as by the master, and without the slightest 
<listlnction, as to their being equally entitled 
to that character. So that either upon the 
principles of the general maritime law, or of 
the local law, there can be no reasonable 
'doubt that a bottomry contract made by the 
•owner in the home port is, in a- just and ac- 
curate sense, entitled to that distinctive ap- 
pellation. 

. Whether upon contracts so made in the 

home port a- remedy lies in the admualty 

■In rem is; quite, a different question.. Lord 



Tenterden, in his excellent treatise on Ship- 
ping (Abb. Shipp. pt 2, c. 3, § 21), seems to 
have thought ttiat no such remedy does lie, 
founding himself entirely upon a dictum of 
Lord Holt in Johnson v. Shippen, 2 Ld. 
Raym. 9S3, and a dictum of Mr. Justice Law- 
rence in Busk v. Fearon, 4 East, 319, not 
however reported in the case. The dictum in 
each of these cases was purely exti-a-judicial; 
and the latter was probably founded entirely 
upon the former, which was given at a pe- 
riod, when the contest for jurisdiction be- 
tween the courts of common law and the 
court of admiralty was maintained with great 
zeal and pertinacity on each side, flagrante 
bello. If I might ventm-e, therefore, to make 
the remai-k, "pace tanti vU-i," I should say, 
that an obiter dictum, undei* such drcum- 
stances, even of so great a mind, is entitled 
to very littie weight Indeed, the dictum 
seems, when correctiy examined, to import no 
more, than that the law will not under such 
circumstances, imply an hypothecation, since 
the owner may give a positive security. And 
this distinction is most important; for in the 
case of Justin v. Ballam, 2 Ld. Raym. 805, 
it was held, that for the repaii-s of a foreign 
ship in England no implied hypothecation 
exists, (a doctrine, which has been over- 
thrown by the supreme com't of the United 
States) ;=* but if an actual hypothecation or 
positive security on the ship was given there 
(it seemed admitted,) a remedy to enforce 
it would lie in the admiralty. So it was ex- 
pressly held by the same com-t in Benzen v. 
Jeffries, 1 Ld. Raym. 152. Now, in the case 
at bar, there is, by the very terms of the in- 
strument, an express and positive hypotheca- 
tion, by way of mortgage and assignment of 
the brig, for the security of the loan and in- 
terest And. I do not perceive, how- any sound 
distinction can be taken between an express 
hypothecation by a master, or by an owner in 
such a case, since the same objection applies 
to each, that it is executed within the realm, 
and on land, and therefore not within the 
admiralty jurisdiction as a maritime hypothe- 
cation. 

The observations of the supreme com-t of 
the United States, in the case of Blaine v. 
The Charles Carter, 4 Cranch [8 U. S.] 332, 
merely apply to the case of an implied hy- 
pothecati6n,- where the loan is made in the 
home port. "In the case of a bottomry bond, 
executed by an owner in his own place of 
residence (say the court) the same reason 
does not exist for giving an implied admu:alty 
claim upon the bottom (of the ship); for it is 
in his power to execute an express ti-ansfer or 
mortgage." But not the slightest doubt was 



= The Aurora, 1 Wheat [14 U. S.] 96, 106; 
The General Smith, 4 Wheat. ri7 U. S.J 438: 
Peyrous v. Howard, 7 Pet [32 U. S.] 341; 
Turnbull v. The Enterprize [Case No, 14.242]; 
. Clinton v. The Hannah [Case Nt). 2,8981; and 
Shrewsbury v. The Two Friends [Id. 12,819],— 
were all on implied hypothecations brought by 
material men for services, &e., in the home 
port - . ' , . - 
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expressed, that, if the bond was tnily a bot- 
tomry bond, and an express hypottiecation or 
mortgage was included in its terms, there 
would be a remedy in rem in the admiralty 
to enforce it. On the contrary, the doctrine 
repeatedly held by the supreme court of tiie 
United States, in later cases, has been, that 
where the contract is clearly of' a maritime 
natm-e, and the local law gives a lien on the 
ship as a secm-ity, (and a fortiori, the rule 
applies, where there is a positive hypothe- 
cation or security given by the party. See 
Benzen v. Jeffries, 1 Ld. Kaym. 152; Justin 
V. Ballam, 2 Ld. Raym, 805; Johnson v. Ship- 
pen, Id. 9S3). There the admiralty has juris- 
diction in rem to enforce it. Such was the 
doctrine held in the case of The General 
Smith, 4 Wheat. [17 U. S.] 443; and it has 
been fully recognized in the late case of Pey- 
roux V. Howard, 7 Pet. [32 U. S.] 341. Th6 
ground of the doctrine is, that the admiralty 
has a general jm'isdiction over maritime con- 
tracts connected ^\ith navigation and foreign 
ti'ade; but it cannot enforce them by a pro- 
ceeding in rem, unless the local law attaches 
a lien on the thing as a secm-ity. The case 
of AVilmer v. The Smilax [Case No. 17,777] 
is directly in point as to the jurisdiction. It 
was a case of an express hypothecation of the 
ship on bottomry; and Judge Winchester, a 
most learned and pains-taking judge, than 
whom few have studied the admiralty juris- 
diction with more care, or administered it 
with more ability, did not hesitate to sustain 
the jurisdiction, although the money was 
loaned to the owner in the home port The 
case of Corish y. The Murphy, 2 Browne, 
Oiv. & Adm. Law, 530, Append., was a case 
of a bottomi-y bond in the home port; and aft- 
er a very able argument, the jurisdiction was 
sustained. Mr. Justice Thompson, in the 
case already alluded to, (The Mary [supra]), 
has placed the subject in a very cleai* and 
strong light After having stated, that he 
saw no distinction as to the admiralty juris- 
diction, whether the bond was made by the 
owner or the master, he said that the delega- 
tion of admiralty and maritime jm-isdiction 
by the constitution of the United States was 
broad enough to embrace all maritime con- 
ti'acts, and that aU civilians and jm'ists agree, 
that marine hypothecations fall under this 
denomination. He then added: "And why 
should there, upon principle, be any difCei-ence 
as to the jm-isdiction of the com-t, whethtar 
the bottomry bond is given by the owner or 
by the master? If the jurisdiction depends 
upon the subject-matter of the contract, this 
is the same, whether the pledge is given by 
the one or the oither. The object and effect 
of the bond are the same in both cases, cre- 
ating a lien upon the vessel." The case of 
The Barbara, 4 C. Rob. Adm. 1, goes far to 
sustain the same doctrine; and it was there 
stated by counsel, that the cases respecting 
domestic bonds, in which a prohibition had 
been gi-anted, had been chiefly concerning 
bonds given by the master solely as master. 
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The case of Hm-ry v. The John & Alice [Case 
No. 6,923], is, I am aware, the other way. 
But it was made at a period, when the ad- 
miralty jm*isdiction was not as well imder- 
stood and defined, as it has since been by 
the supreme court of the United States, and 
when the leai-ned judge, who decided it, had 
very little experience in maritime causes. 
That case cannot stand, unless upon the 
ground, that a bottomry bond given by an 
owner, in a foreign port, is not cognizable in 
the admii-alty; a docti'ine, which is incon- 
sistent with what I cannot but now think to 
be an established doctrine in our admii-alty 
courts. In Menetone v. Gibbons, 3 Term R. 
269, Mr. Justice Buller said, that the form of 
the bottomiy bond does not vary the jurisdic- 
tion. The question, whether the admiralty 
has or has not jurisdiction, depends on thV 
subject-matter. And Lord Kenyon, on the 
same gi-ound added, that it would be highly 
inconvenient, if the admiralty had not jm-is- 
diction in such cases, because that court pro- 
ceeds in rem, whereas the courts of common 
law can proceed only against the parties. I 
do not cite this language as being founded on 
a case, like the present, (for it was the case- 
of a bottomry bond made hy the master in a 
foreign port); but to show the true ground 
of the admiralty jurisdiction, it bemg a mai-i- 
time jurisdiction, and the ti-ue natui-e of it, a 
proceeding in rem. ily own opinion has been, 
long unequivocally expressed, that the ad- 
mu-alty has a rightful jurisdiction ovei* all 
maritime contracts in personam; but that in 
cases of that sort it cannot proceed in rem, 
unless there be a maritime lien, or a positive 
pledge as secm-ity. And, therefore, I have- 
no difficulty in overruling the objection, tliat 
the admiralty jurisdiction does not extend to 
bottomry bonds, given by the owner in the 
home port, where there is an express pledge^ 
as security. 

Another objection is, that the bond in this 
case cannot be deemed to be, in the sense of 
the maritime law, a bottomry bond. In the- 
first place, it is said, that the very nature of 
a bottomry bond requires, that the money 
loaned should be for the necessities or use of 
the ship for the voyage, as for instance, to- 
purchase a cargo, to repair the ship, or to ob- 
tain outfits. The expenditm-e must be for or 
on the property; or, to use the expressive lan- 
guage of the counsel for the claimants, the 
bottomry lender must be a benefactor of the 
property. If, therefore, the money be lent, 
while the vessel is at sea, for other pur- 
poses, and not to be employed on the vessel,, 
or for the voyage, although it may be (if the 
words of the instrument are sufficient for 
this pm-pose) a valid mortgage, it is not a 
maritime hjrpothecation. There is no doubt, 
that the language used in books of authority 
countenances this objection, though it is by 
no means certain, that the authors had in 
view any such qualification, as it professes ta 
define and enunciate. Their language is 
rather intended to be descriptive of the most 
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common forms and occasions of the instru- 
ment, tlian to express the true nature and 
definition of it Tlius, Mr. Justice Black- 
stone, in his Commentaries (2 Bl. Comm. 
437), says: "Bottomry (which originally arose, 
from permitting the master of a ship, in a 
foreign country, to hypothecate the ship, in 
order to raise money to refit,) is in the nature 
of a mortgage of a ship, when the owner 
tjikes up money to enable him to carry on his 
voyage, and pledges the keel or bottom of 
the ship (partem pro toto) as a secm'ity for 
the repayment. In which case it is under- 
stood, that if the ship be lost, the lender 
loses also his whole money; but if it re- 
turns in safety, ihen he shall receiye back his 
principal, and also the premium or interest 
agreed upon, since it may exceed the legal 
rate of interest And this is allowed to be a 
valid conti-act in all trading nations, for the 
benefits of commerce, and by reason of the 
extraordinary hazard run by the lender. 
And, in this case, the ship and tackle, if 
brought home, are answerable, as well as the 
person of the borrower, for tiie money lent, 
&c." And after speaking of respondentia 
bonds, he adds: "These terms are 'also ap- 
plied to contracts for the repayment of mon- 
ey, borrowed not on the ship and goods only, 
but on the mere hazard of the voyage itself; 
when a man lends a merchant £1000. to be 
employed in a beneficial trade, with condition 
to be repaid with extraordinary interest, in 
case such a voyage be safely performed; 
which kind of agreement i$ sometimes called 
'faenus nauticum,' and sometimes *usura 
maritima.' " And here it may be remarked, 
that the learned author makes not the slight- 
est scruple in holding a bottomry bond by the 
owner to be binding on the ship, as a mari- 
time hypothecation. But, taking the whole 
language together, it is manifest, that he did 
not contemplate, that the money must neces- 
sarily be laid out for or in the ship, to consti- 
tute a genuine bottomry conti-act. This sort 
of contract was well known to the ancients, 
and in the Koman law, it was called "ti-ajec- 
titia pecunia," or "faenus nauticum." The 
civil law gave this description of it: "Tra- 
jectitia pecunia est, Quae trans mare vehitur; 
caeterum.si eodem locum consumatur.nonerit 
trajeetitia. Sed videndum, an merces ex ea 
pecunia comparatae, in ea causa habeantm*? 
Et interest, utrum etiara ipsae periculo credi- 
toris navigent: tunc enim trajgctitia pecunia 
fit" Dig. lib. 22, tit 2, 1. 1. But cases are 
put in the Pandects, which plainly show, 
that there are other cases, which fall within 
the same denomination, where the loan is not 
employed in the pm-chase of the identical 
goods; but the risk only is taken on them. 
Thus, the case is put of money lent on a 
pledge of goods in different ships, some of 
which have been already pledged to other 
lenders. "Faenerator, pecuniam nsm'is ma- 
ritimis dando quasdam merces in nave pigno- 
ri accepit; ex quibus si non potuisset totum 
debitum exsolvi, aliarum merciiuu aliis navi- 
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bus impositarum, propriisque foeneratoribus 
obligatarum, si quid superfuisset, pignori 
accepit; quaesitum est, nave propria peremp- 
ta, ex qua totum solvi potuit, an id damnum 
ad creditorem pertineat, intra praestitutos 
dies amissa naveV An ad caeterarum navium 
superfiuiim admitti possit? Respondi. Alias, 
quidem pignoris diminutio, ad damnum de- 
bitoris, non etiam ad creditoris, pertinet. Sed 
cum trajeetitia pecunia ita datm*, ut non alias 
petitio ejus a-editori competat, quam si salva 
navis intra statuta tempora pervenerit, ipsius 
crediti obligatio, non existente conditione, 
defecisse videtm*." Dig. lib. 22, tit. 2, 1. 6. 
An answer, that presupposes, that the money 
may be lent, not only upon goods pm'chased 
with it, but upon the ship itself on the risk 
of the voyage. The succeeding law demon- 
strates this still more fully, and shows, that 
a bottomry bond might exist, although the 
loan was merely on the risk of the ship for 
the voyage. "Id. quibusdam contraetibus 
etiam usm-ae debentm*, quemadmodum per 
stipulationem. Nam, si dedero decem tra- 
jeetitia ut, salva nave, sortem cum certis 
usuris recipiam, dicendum est, posse me sor- 
tem cum usuris recipere." The trajeetitia 
pecunia of the Roman law, was not so entire- 
ly confined to money lent for the ship, or for 
goods to be put on board the ship, as we 
might at first view suppose; though, doubt- 
less, in the simplicity of the commerce of 
those times, this was the most common ob- 
ject of the ti-ansaction. The Cod& Giber 4, tit. 
33, 1. 3,) puts a case, illustrating the principle, 
of which It is only necessaiy to state the in- 
troductory part, "Cum proponas te nauticum 
faenus ea conditione dedisse, ut post navigi- 
um, quod in Africam dirigi debitor adsevera- 
bat, in Salonitanorum portum nave delata, 
faenebris pecunia tibi redderetur, ita ut navi- 
gii duntaxat, quod in Africam destinabatur, 
periculmn susciperes," &c. Bmerigon, when 
rightly understood, confirms this opinion. 
"That which we call money lent upon mari- 
time loans (a la grosse,)" says he, "was called 
by the Romans, 'pecunia trajeetitia;' not that 
it was merely lent to the boiTOwer of it, to be 
transported to another place, but because it 
was lent to the borrower to employ it in his 
maritime commerce upon the obligation of re- 
tm*ning it in case of a successful voyage with 
the stipulated nautical interest, and upon the 
condition, that, if the ship was lost by a peril 
of the sea, in the course of the voyage, the 
borrower should not be obliged to return 
either principal or interest." Emerig. Trait6 
des Contrats a la Grosse, c. 2, torn. p. 384 
(40S), b; Id. § 2, note 2. Emerigon adds, 
that it is called in France, "a la grosse 
aventure," because the lender exposes his 
money to the accidents of the sea; and 
he contributes to gross or general averages. 
The definition of Pothier, which is adopted 
by Bmerigon, is quite as comprehensive. 
"The conti'act of a maritime loan (a la grosse 
^venture,)" says he, "is a contract, by which 
the lender lends to the borrower a certain 
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sum of money upon- condition, that in case 
the loss of the effects, on account of which it 
is lent, taldus place by any pei'il of the sea, 
or superior force (vis major,) the lender shall 
not he repaid, imless to the amoimt of what 
shall remain/' Poth. Ti-aite du Pret a la 
Grosse Aventure, art 1, note 1. 

If we pm-sue the definitions of these au- 
thors into the analysis, Avhich follows, we 
shall perceive, that they nowhere intend to 
insinuate, that it is indispensable, even un- 
der the French law, which is nari'ower than 
the law of some other countries on this sub- 
ject, as for instance, Italy and England, that 
the money should he lent for the pui-poses 
of the ship or the voyage- See Bmerig. 
Traite a la Grosse, c. 1, § 3. Thus, Pothier 
says: "Five things compose the essence of 
the contract: (1) That money shoiUd be lent. 

(2) That there should be one or more things, 
upon which the loan should be made, (to 
contradistinguish it from a mere wager on 
the voyage, which the French law inhibits). 

(3) That there should be risks, to which the 
things are exposed, to be borne by the lend- 
er. (4) A stipulated payment should be made 
by the borrower for the loan, in case of a 
successful arrival, as a price for the risks 
run. which is called maritime profit (5) 
And there should be the agreement of the 
pai'ties upon all these things- Now, taking 
this to be a complete specification of the es- 
sentials of a bottomry bond, the present pos- 
sesses them all in a direct and unequivocal 
form; and not one of them points to the 
neeessitj"^ of the money being laid out for or 
upon the voyages; but only, that the prop- 
■erty, subject to the lien, should be at r.isk 
on the voyage." Poth. Traite a la Grosse, 
art 2, note T. Emerigon, indeed, in some 
places, uses language, which seems to im- 
port other distinct qualifications; as that the 
money should be lent for the necessities of 
the ship or for the voyage- But taking its 
general scope, it does not seem to me to 
vary intentionally from the definition of 
Potiiier; but to have a special reference to 
certain texts of the Roman law. or to the 
express provisions of the French ordinance. 
Valin defines the conti'act thus: "A mari- 
time loan is a contract, by which the lender, 
in consideration of the sum, which he will 
lose, if the thing, upon which he has made 
the loan, should perish by inevitable casual- 
ty, is authorized to stipulate for an interest 
or exti'aordinary profit, in case the thing ar- 
rives at the proper port" 2 Valin, Comm. 
tit. 5, p. 1. And, notwithstanding the posi- 
tive provision of the French ordinance, giv- 
ing the privilege of maritime hypothecation 
for money lent on the hull and keel of the 
vessel for the necessities of the ship, and, 
the charges for the payment of the lading 
for the voyage, which seem to imply, that 
the privilege is confined to such cases, Valin 
insists, that it is of no consequence, whether 
the loan is made before or after the sail- 
ing of the vessel on the voyage, since the 



presiunption is, that it has been usefully 
employed for the thing at hazard, or has 
been applied to debts contracted on the 
same accoimt. 1 Valin, Comm. bk. 1, tit 
14, § 16, pp. 364, 366. From this docti'ine, 
however, Emerigon dissents (2 Emerig. 
Traite a la Grosse, c. 5. § 3); not upon any 
gi'ound of general principle, but upon the 
construction of the terms of the ordinance. 
Mr. Marshall, in his work on Insm'ance, gives 
the preference to Valin's opinion; and mani- 
festly supposes, that the English law agrees 
with it 2 Marsh. Ins. bk. 2, c. 3, p. 749; 
Id. c. 4, pp. 749, 750. 

I have the rather brought into review the 
opinions of these eminent maritime jm'ists, 
because they were greatly relied on at the 
argtimeut as establishing the principle, that 
a genuine bottomry bond is confined to mon- 
ey lent for the necessities of the ship, or car- 
go, or voyage. I agree that this seems to be 
the fair result of the French ordinance, but 
it stands positively on the text. I agi'ee, al- 
so, that this is uniformly the case, where the 
master takes up money on maritime loan; 
but this also tui*ns upon the nature and qual- 
ifications, and limitations of his powers as 
master. But I cannot admit, upon general 
principles belonging to the conti'act as a 
maritime loan, that there is any such lim- 
itation or qualification applicable to the ease 
of the owners becoming borrowers. The 
truth is, that contracts of bottomi-j- are not 
conti'acts importing, in all countries, precise- 
ly tlie same obligation and extent And 
though in all commercial counti'ies they are 
in use, yet the forms and operation of them 
are not precisely the same in different coim- 
tries, but are conti'olled by the local laws. 
See The Nelson, 1 Hagg. Adm. 176; The Zo- 
diac, Id. 325. We may apply to them the 
same remark, which Lord Ellenborough ap- 
plied to a respondentia bond, that '*it is a 
conti'act not of a universal nature and form, 
but depending upon the particular form of 
the instrument, vaiying in different coun- 
tries;" and, it may be added, variously mod- 
ified by the municipal laws. And in the 
definition usually given of it by authors, 
they confine themselves (as has been already 
hinted) rather to a description of the most 
common forms and occasions, in which it ap- 
pears, than to a sti-ictly juridical definition. 
Yet it is remarkable, that Blackstone and 
Marshall, and Lord Stowell, in propounding 
a definition, speak (as we have ah-eady seen) 
of bottomry contracts of the owner only, 
omitting those of the master, which are now 
far more common, and strictly for the neces- 
sities of the ship. 

In my opinion, there is not the slightest 
ground to uphold the doctrine, that, in order 
to constitute a bottomry bond, as such, in the 
sense of the maritime law, it is necessary, 
that the money should be advanced for the 
necessities of the ship, or for the cargo, or 
for the voyage. Where it is given by the 
master, virtute officii, it must in order to 
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have validity, be for the ship's necessities; 
for tlie implied authority of the master ex- 
lends no farther. But where it is given by 
the owner, as dominus navis, he may employ 
the money, as he pleases. It is sufficient, if 
the money be lent upon the bottom of the 
shii). at the risk of the lender, for the voyage. 
The true definition of a bottomry bond, in the 
sense of the general maritime law, and inde- 
pendent of the peculiar regulations of the 
positive codes of different commercial na- 
tions, is, that it is a contract for a loan of 
money on the bottom of the ship, at an ex- 
traordinary interest, upon maritime risks, to 
be borne by the lender for a voyage, or for 
a definite period- See, also, 2 Marsh. Ins. bk. 
% c. 3, p. 742; Id. c. 4, pp. 748-750. See Lord 
Stoweirs opinion in The Atlas. 2 Hagg. Adm. 
48, 52, 53, 55, 57, 58. This is the true exposi- . 
tion given of it by Bynkershoek, in his usual 
strong and masculine manner. After having 
remarked upon the insufficiency of the defini- 
tion of Grotius, and that the contract itself 
had been extended since by little and little, 
and other and other things (paulatim ad alia, 
atque alia porrectus est) since the days of 
Grotius, he says, "Grotii definitio nee legi- 
bus nee formulis satis congrua, et multis 
nominibus imperfecta est" He gives his own 
definition in the following words; "Ut au- 
tem nunc obtinet Bodenaery, definio, co'ntract- 
um, qtio pecunia creditur magistris navium 
in exteris regionibus, sive Dominis navium et 
mereium in his regionibus, ea lege, ut, si 
navis pereat, creditor jus credit! amittat; si 
salva advenerit in locum destinatum, sors 
restituatur cum usuris nauticis vel majori- 
bus vel minoribus, ut pro ratione periculi in- 
ter creditorem et debitorem conveuit." 
Bynk. Quaest Juris. Priv. lib. 3, c. 16. This 
comprehensive definition embraces precisely 
the same ingredients, and no more, as the es- 
sence of the conti'act, as are enumerated by 
Pothier in the passages already cited. This 
is precisely the view takdn of it by Lord Ten- 
terden, in one of the most recent cases, 
which has occurred on the subject He 
considers it to be tlie very essence of a bot- 
tomry bond, as contradistinguished from any 
•other bond, that it is for money taken up on 
maritime risks, at the hazard of the lender. 
Simonds v. Hodgson, 3 Barn. & Adol. 50, 56. 
3Ir. Bell, in his valuable Commentaries up- 
on the Commercial Law of Scotland (2 Bell, 
•Comm. p. 83, c. 5, art 460, § 1), has given a 
definition substantially the same, which, he 
says, contains the essence of the contract, 
as defined by all the great writers upon 
maritime law. He says, that "by the con- 
tract of bottomry or respondentia, money 
is, in contemplation of a particular voyage, 
lent to the master of a ship in a foreign 
country, or to the owner of the ship or cargo 
in a home port; on this condition, that if 
the subject on which the money is taken, is 
lost by sea risk or superior force, the lender 
shall lose his money; and that if the voy- 
:age shall be successful, the sum shall be re- 



paid, with a certain profit or consideration for 
interest and risk, as agreed upon." And this 
is clearly the view taken of the contract by 
the supreme court of the United States, in 
the case of Conard v. Atlantic Ins. Co., 1 
Pet [26 U. S.] 436, 4.37, where the very objec- 
tions were taken, which have been taken in 
this ease. That, indeed, was the case of a 
respondentia bond. But upon this point 
none of the authorities cited in support of the 
objections make any distinction between 
bottomry bonds and respondentia bonds; but 
they profess to hold both to be governed by 
the same rules. The objections were, first 
that the loans were made after the sailing of 
the ships on the voyage; secondly, that the 
money loaned was not appropriated to the 
purchase of the goods put on board, and was 
not the identical property, on which the risk 
was run. What was the language of the su- 
preme court in I'eply to these objections? 
"In our opinion, neither of these objections 
can be sustained. It is not necessary, that a 
respondentia bond should be made before the 
departure of the ship on the voyage, nor that 
the money loaned should be employed in the 
outfit of the vessel, or invested in the goods, 
on which the risk is run. It matters not at 
what time the loan is made, nor upon what 
goods the risk is talcen. If the risk of the 
voyage be substantially and really taken; 
if the transaction be not a device to cover 
usury, gaming, or fraud; if the advance be 
in good faith for a maritime premium; it is 
no objection to it, that it was made after 
the voyage was commenced, nor that the 
money was appropriated to purposes wholly 
unconnected with the voyage." Now, the 
doctrine here stated, which was the unani- 
mous opinion of the court is, in my judg- 
ment, perfectly conclusive upon the point 
stated. And I am entirely satisfied, upon 
a review of the priucix)les upon which it is 
founded, that it cannot be shaken but by 
overthrowing principles deeply settled and 
fixed in the maritime law. I find, too, that 
my learned friend 3Ir. Chancellor Kent 
adopts this view of the subject, as the true 
and satisfactory docti-ine on the subject 3 
Kent Comm. Lect 49, (2d Ed.) pp.' 361, 362. 
It is also objected, that if the bond is a 
good bottomry bond, Still it is one of a pecul- 
iar nature, and does not give any maritime 
privilege or lien on the vessel; but it is to be 
treated as a case of a mortgage at the com- 
mon law. If ti'eated as a mortgage, it is 
said to be void as against the registration act 
of Massachusetts, respecting personal prop- 
erty; and if not, still there would be no li6n 
without a delivery of possession, which has 
not been done. In regard to the terms of 
the bottomry bonci, it is certainly true, that 
they are of a peculiar nature; but still their 
import is undeniably, that the loan is upon 
maritime risks, tlie ordinaiy risks in policies 
of insurance, and tlie property was at the 
time of the loan in the borrowers. There are 
therefore, all the proper ingredients of a 
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bottomry bond. And as to collateral matters, 
not displacing these, tliere can be no doubt, 
that they constitute grounds of contract, 
which the parties may modify according to 
their own pleasure. With respect to the 
privilege or lien, it is not a case depending 
upon the effect of any implied hypotheca- 
tion under the maritime law; for there is an 
express mortgage and assignment, which is a 
positive hypothecation; and it being as clear, 
that it is for maritime risks, it follows of 
course, that it is a maritime hypothecation, 
which, in legal contemplation, is neither more 
or less than a maritime mortgage. 

The other point, as to the necessity of regis- 
tration, depends merely upon the statute of 
Massachusetts of 1832, c. 137, which pro- 
vides for the registration of mortgages of 
personal property. That statute contains 
the following exception and proviso: "Pro- 
vided, that nothing herein contained shall 
affect any transfer of property under bot- 
tomry or respondentia bonds, or of any ships 
or goods at sea, or abroad, if the mortgagee 
shall take possession tliereof, as soon as may 
be, after the arrival of the same in this 
commonwealth." As I understand this sec- 
tion, it expressly excepts from the operation 
of the statute, all transfers under bottomry 
or respondentia bonds; and the qualifica- 
tion, as to taking possession, is exclusively 
applied to other cases of transfer of any ship 
or goods at sea or abroad, by way of mort- 
gage. And this exception is the more rea- 
sonable and just; because possession is not 
usually contemplated to be taken under a 
bottomry or respondentia bond; and a term 
of time after the arrival of the ship is often 
allowed for payment, before any proceed- 
ings can be had to enforce any right in rem. 
If we were to construe the exception in any 
other manner, and make it applicable to 
bottomry or respondentia bonds generally, 
unless possession were taken on the arrival 
of the vessel, it would create great public 
inconvenience, and indeed avoid the securi- 
ties of bottomry and respondentia bonds in 
many cases; for possession cannot, under 
the ordinary bonds, be lawfully taken to en- 
force payment Besides, the disjunctive 
"or," completely separates the former mem- 
ber of the sentence from the latter; so that 
we must read it, "any transfer of property 
under bottomry or respondentia bonds, or 
any ti-ansfer of any ship or goods at sea or 
abroad, if the mortgagee shall take posses- i 
sion," &c. of any such ship or goods at sea 
or abroad, as soon as may be after the arriv- 
al of the same. The case of a bottomry 
bond, being, then, (as I conceive) upon tlie 
true interpretation of the statute, entirely 
out of its purview, this objection, in every 
variety of its form and pressure, seems to 
me to be unmaintainable. If the lien be 
secret, it is nevertheless sacred; for it is 
such as the law allows upon its own policy. 
It is not pretended to be a case affected by 
our ship registry acts; and, therefore, it 



steers wide of any objection to it, founded 
upon the peculiar provisions of the British 
Code. If, then, there was no necessity to 
record the instrument, and it is not within 
the registry acts, it can be of no consequence 
to the present claimants, that they purchas- 
ed without notice of its existence;' for such 
notice is not required by law, to give such 
a security validity against a bona fide pur- 
chaser. The only difficulties, which can 
arise, are those, which may result from there 
being a meditated fraud in the case (which 
is not here pretended;) or some laches on the 
part of the bottomry lender, which will, in 
favor of such purchaser, operate as a waiver 
of the lien or mortgage on the property. 

Some objection has been hinted against 
the bottomry bond, upon the ground, that it 
is not for a specific voyage, but for a great 
length of time. But it is very clear that a 
bottomry bond, may be upon time, as well 
as for a specified voyage. Indeed, in many 
cases (as in case of a bottomry bond on an 
East India or China voyage,) the voyage 
may last far beyond the stipulated period in 
the present bond. Even in the Roman law 
no difference was made, whether the mari- 
time loan was made upon a specific voyage, 
or for a limited time. Dig. lib. 22, tit 2, 
1. 4, 1. 6. And this is clearly the law of 
Prance, and of other continental maritime 
countries, as it certainly is of England and 
America. See 2 Emerig. Traite a la Grosse,. 
bk. 1, c. 8, §§ 1, 263; 2 Valin, Comm. lib. 3, 
tit 5, art. 2, pp. 4, 5; 2 Marsh. Ins. bk. 2. 
c. 4, pp. 748-752. 

There is another objection of a very dif- 
ferent character, which is presented against 
the maintenance of the present suit. It is, 
that the suit was commenced before the bot- 
tomry bond became due and payable accord- 
ing to its terms, the suit having been com- 
menced before the year had expired, for 
which the loan was made. Several answers 
have been given to this objection. In the 
first place, that it is at all events maintaina- 
ble for the first half year's interest, which 
was clearly due; in the next place, that the 
insolvency of the borrowers put an end to 
any further proceedings in the adventure on 
their part; and in the last place, that the 
sale of the vessel to the present claimants 
was a virtual deviation from the risks, or an 
extinguishment of, or a dispensation from, 
any further risks, under the bottomry bond, 
on the part of the lenders. In regard to tlie 
interest, it does not seem to me, that though 
payable semi-annually, it could be recoverable 
at law, unless the principal were also recov- 
erable. If the brig had been totally lost 
after the time of the first semi-annual pay- 
ment of interest had passed, and before tlie 
year had expired, nothing would have been 
payable on the bond, either for principal or 
interest, for, notwithstanding the prelimi- 
nary recitals, the very condition of the bond 
demonstrates, that neither principal nor in- 
terest could accrue, unless upon the due ar- 
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rival of the brig at tlie expiration of tbe 
risk. The insolvency, too, lias no bearing 
upon the case, otherwise than as it may con- 
duce to sho-w, that the contemplated voyage 
or adventure was broken up; and if it was 
broken up, it was so by the sale and trans- 
fer of the brig to the present claimants. 
The question, then, as to the breaking up of 
the voyage, an! the consequent discharge of 
the libellants from any further risk, turns 
upon the effect of that sale and transfer. 
There is no doubt, that the bottomry bond 
originally attached by the sailing of the brig 
on the contemplated adventure; so that 
there has been a due commencement of the 
maritime risks, to be borne- by the lenders. 
We may, therefore, lay out of the case all 
-consideration of what would have been the 
state of things, if the maritime adventure 
had never, according to the contemplation of 
the parties, bad ah inception. See 2 Marsh. 
Ins. bk. 2, c. 4, pp. 749, 750. From the time 
of the execution of the bond, until the sale 
to the claimants, the brig was clearly at the 
risk of the lenders at sea and in port 

Now, in point of law, there can be no 
doubt, that if, after the risk on the bottomry 
bond has commenced, th& voyage, or adven- 
ture, is voluntarily broken up by the borrow- 
er, in any manner whatsoever, whether by a 
voluntary abandonment of the voyage, or ad- 
venture, or by a deviation, or otherwise, the 
maritime risks terminate, and the bond be- 
comes presentiy payable. All writers on the 
subject of bottomry treat this as indisputa- 
ble, and governed by analogy to the law of 
Insurance on the same subject. Emerigon, 
instead of discussing the subject at large, 
simply contents himself with saying: "All 
that I have said in my treatise on Insurance, 
upon the subject of the route, the voyage, 
and the places within the risk, will apply 
here. A voluntaiy change of the route, or of 
the voyage, discharges the lender from all 
ulterior risks, though the ship should return 
to her legitimate track." 2 Emerig. Traits a, 
la Grosse, c. 8, § 4. And afterwards he adds: 
"After the risk is terminated, the borrower 
is bound to pay the principal and maritime 
interest, which he has promised." Id. c. 9, 
§ 1. Bynkershoek lays down the like doc- 
trine (Bynk. Quaest Priv. lib. 3, c. 16. See, 
also, 1 Bell, Comm..bk. 3, pt 1, c. 5, art 471, 
§ 1); and it is the established jurisprudence 
of England and America (2 Marsh. Ins. bk. 
% e. 4, pp. 750, 751; Id. c. 5, pp. 755-757). 
*'In general (says Mr. Marshall) as soon as 
the risk ceases, (discusso periculo) either by 
the ship's safe arrival, the expiration of the 
term, or any other event, the marine interest 
-ceases, and the debt becomes absolute." Id. 
He afterwards adds, in another place, that 
"the lender, like an insm-er, is only answer- 
able for losses, which happen within the time 
and place of the risk, as specified in the con- 
tract Therefore, if the ship, without neces- 
sity, deviate from the voyage described in 
the bond, the lender will not be liable, any 
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more than an insurer, to any loss, that may 
afterwards happen." 2 Marsh. Ins. bk. 2, e. 
5, pp. 756, 757. 

The state of the law being such as from 
these authorities it would seem clearly to be, 
that the risk of the bottomry lender terminates 
under the same circumstances which would 
terminate the like risks upon a policy of in- 
surance, the question, then, arises, whether 
in a policy of insurance upon time the risk 
on the subject-matter continues, after there 
has been an absolute sale or transfer of the 
property; for such is the state of the present 
case, as presented by the record, and insisted 
on by the claimants. Now, the doctrine is, 
as I apprehend, very clearly established, that, 
upon a policy of insurance, the property in- 
sured continues at the risk of the underwrit- 
er only, while the ownership of the assured 
continues in the property. If he sell it, or 
transfer it absolutely, the policy becomes 
void as to any future risks, and is functus 
officio. This was the docti'ine of the house 
of lords in Lynch v. Dalzell, 3 Brown, Pari. 
Cas. 431, and was affirmed by Lord Hard- 
wicke in Sadlers' Co. v. Badcock, 2 Atk. 554. 
The same doctrine is affirmed in Marshall on 
Insurance (book 4, c. 2, p. 787; c. 4, pp. 800, 
801, 804). The same docti'ine has been re- 
peatedly recognised in Massachusetts; and 
the case of Carroll v. Boston Marine Ins. Co.. 
8 Mass. 515, is directiy in point That was 
a policy on a vessel on time; and, before the 
loss, the vessel was sold to another person; 
and the court held, that no subsequent loss 
was recoverable under the policy. The court 
on that occasion said: "It has been repeat- 
edly decided here, that, under the forms of 
our policies, uone but tiie parties to the con- 
tract, or their legal representatives in case 
of their death, can avail themselves of the 
contract, although others may in fact have 
an equitable or even a legal interest in the 
property insured." Unless, then, some dis- 
tinction can be shown between the case of a 
policy, and the case of a bottomry bond, this 
docti'ine concludes the question. I know of 
no such distinction; and there is no ground 
in law or equity to sustain one. The vendee, 
in case of a sale, is not liable to the bot- 
tomry lender for either principal or interest; 
nor can he, on the other hand, entitle himself, 
as vendee, to any benefit of the bottonu'y 
bond. The sale of the vessel terminates all 
interest in the borrower; not only his inter- 
est in the voyage, but his power over the 
voyage. The bottomry bond is a contract for 
any voyage during the limited period, car- 
ried on by the borrower, as owner, and not 
ultra. And no man has a right to say, that 
personal confidence in the character, business, 
or interests of the borrower, may not have 
materially influenced the formation of the 
contract, and the undertaking of the risk. 

But the present case stands upon a stronger 
ground; for there is certainly a direct inter- 
diction of any such sale during the period of 
the risk. It is true, that the clause is con- 
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taiued in, or ratlier follows, a recital, and is 
inai-tificially drawn; but it contains terms 
of positive and direct obligation, which the 
parties are estopped to deny. The clause, to 
which I allude, after stating the mortgage 
and assignment of the brig, as security, pro- 
ceeds as follows: "And it is hereby declared, 
that the whole of the said brig is thus as- 
signed over for the security of tlie bottomry 
taken up by the said, &c., and shall be deliv- 
ered to no other use or purpose whatsoever, 
imtil payment of this bond is first made, 
with the ijremium and interest, that may be- 
come due thereon." Can it be said, with any 
just regard to the true meaning of the lan- 
guage, that this brig has not, by the sale, 
been delivered up to any other use or pur- 
pose, than to pay the bottomiy bond? And 
if tiie brig has been so delivered up, is not 
the sale, in the sense of a court of equity 
(and such, for this pui-pose, a court of admi- 
ralty is, to the extent of the exercise of its 
own jurisdiction,) a breach of the contract? 
My opinion is, that the risk has terminated 
by the abandonment of all further rights and 
interests in the voyages of the brig by the 
transfer of the owners. And I am also of 
opinion, that the sale of the brig constitutes 
per se a violation of the contract in its sub- 
stance; and therefore, that the suit is not 
brought too soon. 

I have thus gone, at large, over the main 
grounds of resistance to the present claim of 
the libellants, as matter fit for the cognizance 
and administration of an admiralty court. 
But it does appear to me, that, if the merits 
of the case are as I am of opinion they are, 
the escape from the admiralty court te a 
common law court would, to use a felicitous 
expression of Lord Stowell, only be to change 
postures on an uneasy bed. If this bottomry 
bond be a good mortgage at the common 
law, and do not require registration to give 
it validity (as I think it does not), then it is 
clear, that the legal property vested in the 
libellants; and if so, the sale to and use of 
the brig by the claimants, under an adverse 
title, is a conversion of the property, for 
which an action of trover would lie; and in 
such an action the libellants would be enti- 
tled to recover the full amount of the prin- 
cipal and interest due to them by the terms 
of the bond. There is, therefore, in sub- 
stance, no controversy between the parties, 
but the simple question of priority of title; 
and when that is once settled, it is wholly 
immaterial in what court the other claims of 
the parties are to beadjusted. The latter are 
more a matter of calculation than of general 
discretionary damages. 

The view of the case, which I have taken, 
renders it wholly unnecessary to examine in- 
to the other points suggested by the amend- 
ed libel and answers, as to the earnings of 
the brig, and whether the conveyance was 
merely a security for a debt, or an absolute 
purchase. I am of opinion, that the libel- 
lants are entitled to the principal sum of 



three thousand dollars, lent at the mai'itime 
risk, to the premium of five per cent on that 
sum, and to simple interest of six per cent, 
on the principal sum from the time of the 
sale to the claimants up to the time of this 
decree. If there is any question as to the 
amount, I shall refer it to an auditor to as- 
certain and adjust it. Decree accordingly. 



Case Ho. 4,068. 

In re DRAKE. 

[14 N. B. R. 150; ^ 3 N. Y. Wkly. Dig. 50.] 

District Court, D. New Jersey. March, 187G. 

BAMvRrpTCY— At'iokxey's Feks. 

1. The compensation of the assignee's attor- 
ney must be reasonable, and proportioned to- 
the value of the estate. 

[Cited in Re Cook, 17 Fed. 330.] 

[2. Approved in Re Cook, 17 Fed. 331, on the 
point that tin attorney, in performing the or- 
dinary duties of the assignee, cannot claim 
from the estate compensation as for professional 
services.] 

[In the matter of Priscilla C. Drake, a 
bankrupt.] 

NIXON, Disti-ict Judge. The accounts of 
the assignee having been audited and al- 
lowed by the register, and no creditor object- 
ing, they will also be passed by the court, 
and the assignee is discharged from liability, 
under section o09G of the Revised Statutes. 

There is also before me a petition from 
gentlemen, signing themselves as attorneys 
of the assignee, asking for an additional 
allowance of two hundred and fifty dollars^ 
for professional services in the settlement 
of the estate. Tpon an examination of the 
account, I find tlmt the whole assets consist 
of two items: to wit, proceeds of the sale 
of personal property, three hundred and 
eightj'-fom- dollai-s and thirty cents, and of 
real estate, nine himdred and seventy-five 
dollars, making an aggregate of one thou- 
sand three hundred and fifty-nine dollars 
and thirtj' cents. The disbursements for re- 
ducing the assets into money consist prin- 
cipally of two items: to wit, two hundred 
and fortj' dollars and sixt^i'-nine cents, paid 
to these attorneys for their expenses an<l 
allowance for filing the. petition in bank- 
ruptcy, and two hundred and seventy-one 
dollars and forty-one cents, also paid to- 
them; the bulk of which is an allowance 
of two hundred and fifty dollars on account 
of professional services to the assignee. The 
register makes the assignee's commissions 
one himdred and thirtj^-three dollai-s and 
ninety-eight cents, and adds, for register's- 
and clerk's fees, seventy dollars and ten 
cents. Including a few small items for 
printing, postage, etc., the disbm-sements 
amount to seven hundred and twentj^-six 



^ [Reprinted from 14 N. B. R. loO, by permis- 
sion.] 
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dollars and three cents— more than fifty per 
cent of the amount collected— leaving for dis- 
tribution amongst the creditors six hundred 
and thurty-two dollars and twenty-seven 
cents. From this sum, before any dividend 
is struclc, the attorneys ask for an additional 
allowance of two hundred and fifty dollars. 
The case seems to he a proper one in which 
to make some observations in regard to the 
administration of estates in bankruptcy. It 
requh-es a constant and distasteful sti-uggle 
on the part of the coui't to keep down ex- 
penses. In view of the lack of success in 
this matter, I do not wonder that so sti-ong 
a sentiment exists in the public mind for 
tOie repeal of the bankmpt law [of 1887 (14 
Stat. 530)]; ci-editors cannot be expected 
long to favor a system of liquidation and 
settlement which allows the great bulk of 
the small estates to go into the pockets of 
the attorneys, assignees, and other officers. 
If no power and disposition exist in the com-t 
to control the expenses, the sooner the law 
is repealed the better it will be for the 
creditors and the public morals. The evil 
is not new; it has been a som-ce of serious 
complaint, and has long characterized bank- 
ruptcy proceedings in England. Lord El- 
don signalized his advent to the woolsack, 
in 1801, by freely expressing his opinion in 
regai-d to the existing abuses in that com-t, 
and his determination not only to reduce 
expenses, bxit to repress all dishonest prac- 
tices. It is said by the reporter, at the 
opening of the sixth volume of Yesey, Jr., 
Reports, that the lord chancellor took the 
first occasion to observe with wai-mth, that 
"the abuse of the bankrupt law is a disgi*ace 
to the counti-y, and it would be better at 
once to repeal all the statutes than to suffer 
tliem to be applied to such pm-poses. There 
is no mercy to the estate; nothing is less 
thought of than the object of the commis- 
sion; as they are frequently conducted in 
the country, they ai-e little more than stock 
in ti-ade for tlie commissioners, the as- 
signees, and the solicitor. Instead of so- 
licitors attending to their duty as ministers 
of the com-t, for they. are so, commissions 
of banla-uptcy are treated as matters of 
traffic," etc. 

I am satiisfied that the chief som-ce of the 
exti-avagaut expenditure in the winding up 
of estates in banlci-uptcy can be ti-aced to 
the creditors themselves, who have the 
largest interest in. a faithful administi-ation, 
and who are the loudest in their complaints 
of the expenses of the settlement 

First The act confers upon them the choice 
of the assignee. This is the most important 
step in all the proceedings, because so much 
depends upon his character, qualifications, 
and habits of business; and yet they rarely 
give any personal attention to these traits in 
malting thehr selection. Whenever any of 
their debtors go or are put into bankruptcy, 
they generally prove and then smTender their 
claim to tlie lawj^ei-— who too often makes it 



his business to look up such matters for pro- 
fessional management — and after clothing 
him with fuU powers by executing a letter of 
attorney, they dismiss the subject from their 
thoughts; if afterward they ai-e sm-prised by 
a dividend, they regard it as so much saved 
from a total wreck, and as clear gain; wheth- 
er this indifference is the result of past dis- 
appointments in realizing from the estate in 
bankruptcy, or whether it comes from their 
greater absorption in other and more profit- 
able business affairs, I am not able to say- 
but the fact exists; and I am clear that the 
most salutary amendment which could be 
made to the act to-day, would be to talte the 
power of selecting assignees from creditors^ 
and, in the first instance, to vest it in the reg- 
ister, subject to the supervision of the court, 
on the appeal of any of tlie creditors. 

The case before me is an illustration of the 
practical working of the present method. 
The banki-upt was a married woman residing 
in Hudson county, New Jersey, and cai-rying 
on the business of hatting at No. 9 Bowery, 
New York; she had some eight or ten cred- 
itors, whose claims aggi-egated nearly six 
thousand dollars; she owned real estate in 
New Jersey, which one of the creditors, in the 
com-se of these proceedings, swore was 
worth, above the incumbrances, about twelve 
thousand dollars; her stock of goods, in her 
store, was valued at four hundred dollars, 
and this was seized on attachments issued 
against her husband, and held by the sheriff 
of New York, for the payment of his debts. 
Her creditors became alarmed, and finding 
! that she had committed an act of banltruptey, 
by allowing her commercial paper to go to 
protest they filed a petition of banla-uptey 
against her in this court; no opposition was 
made, and an adjudication followed as a mat- 
ter of com*se. The register gave notice of tlie 
first meeting of a-editors for the choice of an 
assignee, and on the day appointed, one of 
the members of the legal firm who filed the 
petition appeared before the register, with 
eight proofs of claim, from as many a-edit- 
ors, and with eight powers of attorney to vote 
thereon, and cast the eight votes for the 
present assignee: whether the a-editors knew 
anything about the gentleman thus selected 
does not appear. The court knows nothing 
to his deti-iment except that he has given 
very little attention to a solemn trust which 
he voluntarily assumed. If the affidavits of 
the members of the law firm', filed in these 
proceedings to exhibit to the com-t the char- 
acter and extent of their services, be ti-ue, he 
has done nothing since his selection except to 
allow these attorneys the use of his name, in 
the performance of the duties which he un- 
dertook when he consented to the appoint- 
ment. 

Second. The bankrupt act gives to credit- 
ors a voice, and a large control over the ex- 
penses of the administration of estates in 
bankz-uptcy. The 28th section of the original 
law makes provision for the third meeting of 
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creditors and a final dividend; but before it 
is declared, it is the duty of tiie assignee 
to submit liis account to the register, and file 
the same, and to give notice to the creditors 
of such filing, and also that he intends to ap- 
ply for the settlement of his account, and for 
his discharge from afi liability as assignee, at 
a time to be specified in the notice. Inas- 
much as, in this disti-ict, under the provis- 
ions of the 5th general order, the court does 
not allow the discharge of the assignee until 
after a personal inspection and examination 
of the account by the judge, all creditors have 
two opportunities to taJse exceptions to the 
account: (1) Before the register, and (2) be- 
fors the judge of the court. But it is my 
observation that they rai-ely avail themselves 
of these opportunities, and when they do, their 
voice and control are more frequently exer- 
cised in increasing than in diminishing the 
cost and alloAvances. It has happened more 
than once, when I have suggested that there 
must be a reduction of the fees and expenses 
of settlement, that I am answered by the state- 
ment that the creditors, who ai-e the princi- 
pal parties in interest, have examined and ap- 
proved the charges before the register. I 
find also an illusti-ation of this Uhoval and 
generous spirit on the part of the .creditors, 
m the case before me. Shortly after the ap- 
pointment of the assignee, the attorneys of 
the petitioning creditors came to the com-t for 
an order upon the assignee for the payment 
of tlieir disbursements, and for an allowance 
for filing the petition and procm*ing the adju- 
dication. As this is presumed to be a serv- 
ice performed in the common mterest of all 
the creditors, it is usual to award for it a 
moderate sum out of the common fund. 
The application of the attorneys was supple- 
mented by a petition, signed by the largest 
creditors of the bankrupt's estate, settmg 
forth with considerable particularity their 
knowledge of the meritorious labors of these 
gentlemen in this regard, and stating that 
two thousand five hundred dollai-s "would be 
no more than a just and reasonable sum" to 
award them for these services; such an al- 
lowance, besides disbm-sements, was gi-avely 
asked for by creditors most largely concerned 
in the economical administi-ation of the as- 
sets, and if the court had yielded to the ab- 
sm-d and preposterous suggestion, and award- 
ed more than the gross assets of the estate, 
for preparing and filing the petition of bank- 
ruptcy, these gentlemen would doubtless have 
been the noisiest in denouncing the waste and 
exti-avagance incident to proceedings in bank- 
ruptcy. 

And now what is to be done with the pres- 
ent application for further allowance? Here 
is an estate amounting in the gross to less 
than one thousand four hundred dollars; 
more than half of it, seven hundred and 
twenty-six dollars and three cents, has al- 
ready been expended in its settlement, and 
more than one-half of this expenditure has 
gone into the pockets of the attorneys. We 
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have six hundred and thirty-two dollars and 
twenty-seven cents for disti-ibution, and from 
this sum they ask for two hundred and fifty 
dollars more. If I refuse it, the court is 
parsimonious and behind the times, in its esti- 
mate of the value of professional services; 
if I allow it, then the bankmpt law is a fail- 
ure, because the com-t is not more watchful 
over the expenses of its administi-ation. In 
these times, when care, economy, and pai-si- 
mony in the use of other people's money are 
by no means prevalent, I shaU dare to be 
singular, and deny the application. I do this 
the more readily, because the attorneys of the 
assignee seem to have such a good under- 
standing with the creditors that they have 
been appointed to represent their interests in 
voting for the assignee. If the court is illib- 
eral, and is not able to comprehend the mag- 
nitude and value of the services rendered, 
these creditors have it in their power, out of 
the small dividends received, to allow them 
such additional compensation as they think 
in sti-ict justice should be made. The appli- 
cation is refused. 



Case No. 4,059. 

DRAIOa et al. v. CLEVELAND. 

[3 Cranch, O. C. 3.] ^ 

Circuit Court, District of Columbia. Dec, 
lb2G. 

Attacujient Oath-Pa RTNEits. 

The oath to obtain an attachment under the 
act of Maryland, 179o, c. 5G, may be made by 
one of the copartners, and need not state that 

; he IS the actmg partner, nor that the other part- 

' ners were absent. 

Attachment under the Maryland act of 
1795, c. 56. , 

THE COURT (MORSELL, Circuit Judge, 
contra) was of opinion that the oath made by 
one of the plaintiffs, who were copartners in 
merchandise, in the form required by the act. 
was sufiicient to gi-ound the wan-ant upon,' 
although he did not state in his oath that he 
was the acting partner, nor that the other 
partners v^-ere absent 



Case ISTo. 4,060. 

DRAKE v. CUNNINGHAM. 

[1 McA. Pat. Cas. 37S.] 

Circuit Court, District of Columbia. Feb., 
1855. 

Patents— JuKisTucTiox ox Appeal from Com- 
missioner's Decisiox. 

. [The statute confers no jurisdiction on the 
judge to hear and determine any appeal on be- 
half of a patentee from a decision of the com- 
missioner of patents against his claim of prior- 
ity.] *^ 

[This was an appeal by Oliver P. Drake 
from a decision of the commissioner of pat- 

^ [Reported by Hon, WilHam Cranch, Chief 
Judse.] 
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ents, in an interference proceeding, award- 
ing priority of invention to Charles Cun- 
ningliam, assignor to John 0. Pedrick.] 

B. H. Eddy, for appellant 
N. G. Suethen, for appellee. 



MORSBLL, Circuit Judge. This is the 
case of an appeal by a patentee, which is 
^opposed hy the appellee on the ground of 
want of jurisdiction in the judge to entertain 
an appeal from the decision of the commis- 
sioner of patents in said case. It has been 
•on several occasions decided, and the ques- 
tion must now be considered as settled, that 
the act of congress confers no jmisdiction on 
the judge to hear and determine any appeal 
•on behalf of a patentee from a decision of 
the commissioner of patents against his pri- 
■ority of claim, as in the present instance. 
Hie said appeal must therefore be dis- 
missed; and the same is so certified by me 
to the honorable commissioner accordingly, 
■and. all the papers retm-ned. 



Case No. 4,061. 

DRAKE T. FISHER. 

[2 McLean, 69.] * 

•Circuit Court, D. Indiana. May Term, 1840. 

pLEiDixG — Vaiiiaxce— Surplusage— Declaha- 
Tiox ox NOTK. 

1. A note dated at Cincinnati, and described 
in the declaration as dated at Cincinnati, in the 
state of Ohio, is admissible in evidence; es- 
pecially where the fact is proved, or admitted, 
that Cincinnati is in the state of Ohio. 

2. The contract being transitory, and the place 
where it was made having no effect upon its 
-construction, the words, "in the state of Ohio," 
may be rejected as surplusage, and need not be 
proved. 

3. It is sufficient to describe the note in terms, 
•or according to its legal effect. 

•Mr. Eggleston, for plaintiff. 
Mr. Brice, for defendant 



OPINION OF THE COURT. This action 
is brought [by Josiah Drake against Elwood 
Fisher] on several promissory notes, and an 
•objection is made to the introduction of one 
of the notes in evidence, on the ground that 
it is not described according to its tenor, or 
legal effect in the declaration. The note is 
•dated at Cincinnati, 12 m. 1., 1837, and the 
-declaration describes it as a note given at 
Cincinnati, in the state of Ohio, to wit: At 
Indianapolis, in the state of Indiana. And 
the plaintiff offered to pi"ove that Cincinnati 
is in the state of Ohio, as alledged in the dec- 
laration. This, however, was not done un- 
til the objection was made by the defend- 
ant's counsel, but the truth of the allegation 



* [Reported by Hon. John McLean, Circuit 
Justice.] 
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is not controverted. Several authorities are 
cited by the defendant's counsel in support 
of his objection. In the case of Kearney v. 
King, 2 Bam. & Aid. 301, the declaration 
stated the note was given at Dublin, to wit: 
At "Westminster, &c.; and at the trial it ap- 
peared that the bill was drawn at Dublin, 
in Ireland. And the court held there was a 
fatal variance between the proof and the 
declaration, and a judgment of nonsuit was 
entered. This variance was material, as the 
bill being given in Ireland was payable in 
Ii'ish currency, which was less valuable than 
English currency, in which it appeared from 
the declaration, the bill was payable. 

Mr. Justice Bayley said: "The court must 
see upon the face of the record that tiie bill 
was di'awn in Ireland, and it can not take 
notice judicially, that a bill drawn at Dub- 
lin, is drawn at Dublin, in Ireland. The 
instrument, it is said, is set out in the same 
words and letters as the bill produced. But 
that is not enough; for it must be set out 
the same in substance and in legal opera- 
tion, which is not done here. The bill, in 
the declaration, appears to be for English 
money, when it is, in fact for Irish." This 
authority goes rather to sustain the deC' 
laration, as it shows the propriety, and, in- 
deed, necessity in certain cases, where an 
insti'ument is dated at a pai'ticular place, 
to alledge in the declaration in what state 
or country such place is situated. T^is 
has been held necessary, it seems, in case 
of specialties: Cowper, 177, Lord Mans- 
field says, if the declaration states a special- 
ty to have been made at Westminster, in 
Middlesex, and, upon producing the deed, it 
bears date at Bengal, the action is gone, be- 
cause it is such a variance between the deed 
and the declaration as makes it appear to be 
a different instrument In the case of Alder 
V. Griner, 13 Johns. 449, where the venue 
was laid in the margin of the declaration, to 
wit: "City and county of New York;" and, 
at the conclusion of the instrument, it was 
stated to be "done in Boston, in the day and 
year above mentioned," the coiu't held that 
the variance was not fatal. They say, had 
the declaration averred the deed to have 
been made at New York, they would, prob- 
ably, have been bound by authority, what- 
ever may have been their private opinions as 
to the wisdom of the rule, to set aside tiie 
verdict on the ground of variance. In the 
case of Munroe v. Cooper, 5 Pick. 412, the 
note was described in the declaration as 
dated at Concord, whereas, on its face, it 
was dated at Boston. The judge, . at the 
trial, admitted the note, though objected to; 
and the supreme court say, "As to the sup- 
posed variance, it has been usual, certainly, 
in cases like the present, to set out the true 
date of the note, both as to place and time, 
and to lay the venue under the form of a 
videlicet, and that this was the correct mode 
of declaring." But the point raised was not 
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decided. To the same effect is the case in 
16 Pick. 381. In the case of Houriet y. Mor- 
ris, 3 Camp. 303, it was objected that there 
was a fatal variance, the declaration having 
stated that the notes were made in London, 
^liiereas, in fact, tliey appeared, on the face 
of them, to have been made in Taris. And, 
it was insisted, that tlie constant course is, 
in declaring^ on foreign bills, to state that 
they were di*awn at the place where tliey 
bear date, adding the venue under a videli- 
cet. Loi'd JGllenborough said, the contract, 
evidenced by a promissorj-^ note, is transi- 
tory, and the place where it purports to be 
made is immaterial. And that he Siiw no 
reason why it might not be stated that tJie 
note was made in tlie parish of St. ilary Le 
Bow, in the ward of Cheap, though dated 
at Paris, in the same manner as if it 
had been dated at York. And in the case 
of Reagan v. Maze, 4 Blackf. 344, it was 
held, that a promissory note, dated at Union 
county, state of Indiana, might be declared 
on in another county, without noticing the 
words, "state of Indiana." The court say 
that this vai'iance is not material. 

Now, the objection in the present case is, 
not that the declaration does not state tlie 
place at which the note was given, but that 
it alledges that such place is in the state of 
Ohio. Under the strictest rules of i^lead- 
ing, which have, at any time, been obseiwed, 
this allegation could ODly require to be 
proved. And this the plaintiff offered to do, 
as we think, in time for the proof to be i-e- 
ceived. But the ease has been argued with- 
out reference to such proof. There are many 
cases in which it is material to alledge the 
place of the contract, as whore it is mate- 
rially affected by the local law, in regard to 
interest, currency, &c. But where this is 
not the case, and the action is transitory, no 
reason is perceived for stating in the decla- 
ration the place of the contract. The con- 
tract, or note, need not be described in its 
very words, but may be stated in the dec- 
laration according to its legal effect And 
if the place where the note was made can 
have no influence on its legal effect, why 
should it be averred? In such a case the 
place is not travei-sable, and, if not travei-s- 
able, need it be averred or proved? There 
are some things which may be omitted, but 
wliich, if stated, must be proved. And the 
rule, in this regard, is laid down by Mr. 
Chitty to be, "that if the whole of the state- 
ment may be struck out, without destroying 
the plaintiff's right of action, it is not nec- 
essaiy to prove it; but, othex-wise, if the 
wliole e*an not be sti-uck out, without getting 
rid of a part essential to the cause of ac- 
tion." The stipreme coiu*t, in the case of 
Ferguson v. Harwood. 7 Cranch [11 U. S.] 
408, decided that a variance is immaterial 
when it does not change the nature of the 
oouti-act, which must receive the same legal 
construction, whether the words be in or 



out of the declaration. Now, whether this, 
note was made at Cincinnati, in the state 
of Ohio, or at Cincinnati, in some other state, 
is immaterial. It has no effect in the con- 
sti'uction of the note, or on its legal opera- 
tion. 

By the rules of practice latelj' adopted in 
England (4 Wm, IV.) the venue is required 
to be stated in the margin, and not in thfr 
body of the declaration. And this would 
se(;m to render unnecessary any allegation 
of the place where the contract was niade- 
imder a videlicet, within "the county from 
which the juiy was to come," even in ac- 
tions on specialties. If the place, however, 
where the contract was made, be alledged 
as matter of description, and not as venuo^ 
it must, in all cases, be stilted ti'uly, and ac- 
cording to the fact, under peril of variance, 
if the matter should be brought into issue 
Steph. PI. 291. But this issue can be raised 
only in cases where the law of the place has 
a material bearing on the contract Thi& 
declaration would have been good if the 
words, "in the state of Ohio," had been omit- 
ted; and if these words were stricken out 
it would not destroy the plaintiff's right of 
action. They may then be considered as- 
surplusage, and need not be proved. By 
the late change the rules of pleading in 
England have been simplified and improved, 
and we are more disposed to adopt the im- 
provements, than to follow antiquated prece- 
dents, and unmeaning technicalities. In 
the case of Covington v. Comstock, 14 Pet 
[39 U. S.] 43, the note purported to be sot 
out in the declaration according to its tenor, 
and it was stated to have been made payable- 
generally, but on its face it was payable at 
a particular place; the court held this was 
a fatal variance, and the judgment of the 
circuit court, on this ground, was reversed- 
And there can be no doubt that strictness 
is required where the plaintiff purports to 
set forth the note in terms. Upon the whole, 
we think, that whether we regard tlie proof 
offered, or the words objected to, as surplus- 
age, the objection must be overruled. 
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DRAKE et al. v. GOODRIDGB et al. 

[6 Blatchf. 151.]^ 

Circuit Court S. D. New York. June 2, 1868.. 

Equity — Parties —Jukijuuctiox — Application's 

TO BB MaOK PaUTIES. 

1. Where, in a suit in equity, brouffht by alien 
plaintiffs against citizens of New Yorit, a per- 
son, not stated to be a citizen of New York, ap- 
plied to be made a party to the suit: Held, that 
he could not be made a defendant, because that 
would oust the jurisdiction of the court. 

2. The act of February 28, 1839 (5 Stat. 321),. 
explained. 

^ [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.!' 
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3. No such practice is known, in equity, as 
making a person a defendant to a suit, on his 
own ai)plication, or as compelling a plaintiff to 
join, as co-plaintiff, a person not a party, on 
the application of such person. 

[Cited in Chester v. Life Ass'n of America, 4 
Fed. 402.] 

In. equity. This was a petition by two per- 
sons, jMor^n and Gooch, to be made parties 
to the suit, which was a bill filed by aliens 
against citizens of the state of New York. 
The application was opposed by the plain- 
tiffs [James Drake and others]. 

Charles Tracy, for Morgan and Gooch. 
Edwin "W. Stoughton and Claxence A. Sew- 
ard, for plaintiffs. 



BIiATCHPORD, District Judge. As the 
plaintiffs arc stated in the bill to be aliens, 
and Slorgan and Gooch are not stated to be 
citizens of the state of New York, to make 
Morgan and Gooch defendants to the suit, 
would oust the jurisdiction of the court. Con- 
sent cannot confer jurisdiction. The act of 
Febi-uary 28, 1839 (5 Stat. 321), applies only 
to a voluntary appearance by a person who 
is, in fact, made a defendant by the plaintiff's 
bill. Here, Morgan and Gooch are not made 
defendants by the bill, and cannot be made 
so, without ousting the jm-isdiction of the 
eom-t The act of 1839 does not apply to a 
case where persons are not made defendants 
because their citizenship is such that their 
joinder would defeat the jm-isdiction of the 
comt, but it only removes a difficulty as to 
jmisdiction between competent parties. 
Shields v. Bai-row, 17 How. [5S U. S.] IJO, 
141. The prayoi- of the petition of Morgan 
and Gooch is, that they may be made parties 
to the suit, and may have leave to file a sup- 
plemental bill of complaint. Independently 
of the difficulty as to jm-isdiction, in case 
Morgan and Gooch were made defendants, it 
would not be proper to make them defend- 
ants on then- application. No such practice 
in equity is known. I had occasion to ex- 
amine this question recently, in the case of 
Coleman v. Martin [Case No. 2,985], in this 
com-t. But Morgan and Gooch ask, in case 
they cannot be made defendants, to be made 
co-plaintifEs. I know of no practice which 
would authorize the court, on the application 
of persons not parties to a suit, to compel the 
plaintiffs to join such persons as co-plaintiffs. 

As the bill now stands, the rights of Morgan 
and Gooch, if they have any, cannot be prej- 
udiced or affected by any deci-ee which may 
be made in the suit; and they are at liberty 
to institute a suit of their own, in the proper 
forum, to enforce their rights. Of course, in 
deciding upon this application, I do not in- 
tend to dispose of any objection which may 
be properly taken, for want of proper parties, 
by any person whom the plaintiffs have made 
a defendant to the suit The prayer of the 
petition is denied. 



Case No. 4,063. 

DRAKE et al. v. GOODRIDGE et al. 

[6 Blatchf. 531.]^ 

Circuit Court, S. D. New York. Aug. 11, 1SG9. 

Vendor axd V"E>rDEE— Defective Title— Ex- 
penses AND Counsel Fees. 

Where real estate was sold at auction by a re- 
ceiver, and the purchaser refused to complete 
the purchase, on account of an alleged defect of 
title, and the court made an order directing him 
to perfect tha purchase, and the receiver then, 
gave notice of the withdrawal of such order, 
and consented that it should he held void: 
EeH, tiat the purchaser was entitled to be paid 
by the receiver his legal expenses, includinj? rea- 
sonable counsel fees, incurred and paid ^ in 
searching and examining the title, and in resist- 
ing the proceedings to nave the purchase per- 
fected. 

[Cited in Blackburn v. Selma R. Co., 3 Fed. 
700.J 

In equity. A receiver, in this case, sold at 
auction, under an order of the court, certain 
real estate in the citj' of New York, which, 
was purchased at the sum of $191,000, by 
parties who paid down ten per cent, of the 
purchase-money, ($19,100,) besides $60 for 
auctioneer's fees. The purchasers refused 
to perfect the purchase on account of an al- 
leged defect of title, but were ordered by the 
court to perfect it. From this order an ap- 
peal ta the supreme court was about to be 
taken, when the attorneys for the receiver 
gave notice of the withdrawal of the order 
compelling the purchasers to fulfil the pur- 
chase, and consented that such order should 
be held void and of no effect On these 
facts, the purchasers now presented a peti- 
tion, praying for a return of the purchase- 
money so paid, with interest, together with 
the legal expenses, including reasonable 
counsel fees, incurred and paid in the course 
of their proceedings in making the purchase. 

Charles O'Conor, for petitioners. 
Clarence A. Seward, for receiver. 

NELSON, Circuit Justice. I perceive no 
valid objections to the claim, and refer the 
case to. the clerk to ascertain, over and be- 
yond the purchase-money paid, and the 
interest thereon, the amount of the legal ex- 
penses and reasonable counsel fees in search- 
ing and examining the title, and, also, in re- 
sisting the proceeding to have tlie purchase 
perfected. 



DRAI5:B (LATHROP v.). See Case No. 8,109. 



Case Wo. 4,064. 

DRAKE V. The LIME ROCK. 

[1 Cin. Law Bui. 37.] 
District Court, N. D. Ohio. 1876. 

Makitime Liens— Waivek— Taking Note. 

Held'. 1. That the taking of a note by the 
libellant from the owner of a vessel for a bal- 

^ [Reported by Hon. Samuel Blatchf ord, Dis- 
trict Judge, and here reprinted by permission,] 
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anee due for services rendered on the credit of 
the vessel, signed by the owner alone, at sixty 
■days' time, does not operate as a release of the 
libellant's admiralty lieu, unless it was the 
agreement and understanding between the par- 
ties at the time that such lien was to be re- 
leased, and personal liability accepted instead 
thereof. 

2. That on non-payment of the note, the libel- 
lant has a right to proceed to enforce his lien 
by proceedings in rem. 

Before WELKBR, District Judge. 



BRAKE (MERRIAM v.). See Case No. 9,461. 

BRAKE V. The ORIENTAL. See Case No. 
10,570. 



Case Wo. 4,065. 

DRAKE et al. v. RBBFIELB. 

[4 Blatchf. 116.]^ 

Circuit Court, S. D. New York. Nov. 16, 1S37. 

Customs Duties— Actioxs to Recover Back— 
Whex Mai ;;tain able. 

1. Under the act of February 26, 1845 (5 
Stat. 727), to entitle a plaintiff to recover back 
from a collector money paid as duties, he must 
establish three facts: 1. That the duties were 
not authorized by law. 2. That he, at or be- 
fore the payment of the duties, made a protest 
in writing, setting forth distinctly and specifi- 
■cally the grounds of objection to the payment of 
the duties. 3. That the payment was made in 
order to enable him to obtain possession of the 
goods upon which the duties were imposed. 

2. Where an es:cess of duties is paid under 
protest, after possession has been obtained by 
the importer of the goods on which the escess 
is paid, such excess cannot be recovered back 
from the collector. 

This was an action [by James Brake] 
against [Heman J. Redfield] the collector of 
the port of New York, to recover back an. ex- 
<3ess of duties. At the ti-ial, the plaintiffs 
submitted to a nonsuit, after the case had 
gone to the jury, and now moved to have the 
suit reinstated on the calendar. The goods 
upon which the duties in question were im- 
posed, were imported into the port of New 
York about the middle of Septemt>er, 1855. 
An appraisement was made of them by mer- 
chant appraisers, in the latter part of that 
month. It was claimed that that appraise- 
ment was illegal. That appraisement in- 
creased the value of the importation over the 
invoice value more than 10 per cent. The 
payment of the duties, according to the in- 
voice value, was made to the collector on the 
26th of September, without objection and 
without a protest. Upon such payment, a 
permit was given by the collector, and, in 
the latter part of September, the goods went 
out of the possession and control of the col- 
lector into the possession of the plaintiffs, 
who disposed of the same. On the 10th of 
November, the plaintiffs paid to the col- 
lector the excess of duty demanded, and ac- 
companied such payment with a protest. 



* [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



Almon W. Griswold, for plaintiffs. 

John McKeon, Dist Atty., for defendant. 

INGERSOLL, Bistrict Judge. In the case 
of Elliott y. Swartwout, 10 Pet. [35 U. S.] 137, 
it was decided that a collector of the reve- 
nue was not personally liable, in an action to 
recover back an excess of duties paid to him 
as collector, and by him, in the regular and 
ordinary com-se of his duty, paid into the 
treasury of the United States, he, the col- 
lector, acting in good faith, no protest being 
made at the time of payment, or any notice 
given not to pay the money over, or any no- 
tice that the party paying intended to sue 
to recover back the amount paid, although 
the amount paid was an excess not author- 
ized by law; but that, when a collector had 
received an excess of duties, and the party 
paying had, at the time of payment, given 
notice to him that the duties were charged 
j too high, and that he paid the amount to 
get possession of his goods, and intended to 
sue to recover back the amount erroneously 
paid, accompanied with a notice to the col- 
lector not to pay over the amount into the 
treasury, the collector would, if the duties 
paid could not have been legally demanded, 
be liable to refund the same, although he 
might have paid the amount into the treas- 
m-y of the United States; that, if the duties 
paid were illegally exacted, the collector was 
liable to pay them back, even without a pro- 
test, if, at the time the suit for their recov- 
ery was commenced, he had not paid them 
into the ti*easm-y; and that, if he had paid 
them into the treasury at the time the suit 
for their recovery was commenced, he was 
still liable to pay them back, if, at the time 
of payment, he was notified by the party 
paying that the duties were charged too 
high, that the payment was made to get pos- 
session of the goods, and that a suit was in- 
tended to be brought to recover back the 
amount so paid. This decision was made 
in January, 1836. 

Congress, by an act passed on the 3d of 
March, 1839 (5 Stat. 348), provided (sec- 
tion 2) that all money paid to any collector 
of the customs, or to any person acting as 
such, for unascertained duties, or for duties 
paid under protest against the rate or 
amount of duties charged, should be placed 
to the credit of the ti-easm-er of the United 
States, and be kept and disposed of as all 
other money paid for duties was required 
by law, or by regulation of the treasm-y de- 
partment, to be placed to the credit of said 
ti-easurer, and should not be held by the said 
collector or person acting as such, to await 
any ascertainment of duties, or the result 
of any litigation in relation to the rate or 
amount of duty legally chargeable and col- 
lectible, in any case where money was so 
paid; but that, whenever it should be 
shown, to tlie satisfaction of the secretary of 
the ti'easm-y, that, in any case of unascer- 
tained duties, or duties paid under protest, 
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more money had been paid to the collector 
or person acting as such, than the law re- 
quii-ed should have been paid, it should be 
his duty to di-aw his wairant upon the treas- 
urer in favor of the person or persons en- 
titled to the over-payment, directing the said 
treasm-er to refund the same out of any 
money in the treasury not otherwise appro- 
priated. 

Subsequently to the passage of this law, 
the case of Gary v. Gui-tis, 3 How. [44 U. S-] 
230, came before the supreme com-t This 
was in the winter of 1845. In that case, 
it was decided that, since the passage of the 
act of March 3, 1839 (section 2), which re- 
quired collectors of the customs to place 
to the credit of the treasm-er of the United 
States all money which they received for 
unascertained duties, or for duties paid un- 
der protest, an action for money had and re- 
ceived would not lie against the collector for 
the return of duties so received by him; 
and that the only relief to the party so pay- 
ing was by application to the seoretary of 
the treasm'y or to congress. 

After this decision in Gary v. Gurtis, con- 
gress, on the 26th of February, 1845 (5 Stat 
727), enacted, that nothing contained in the 
above recited act of March 3, 1839, should 
take away, or be construed to take away or 
impair, the right of any person or pei-sons 
who had paid, or should thereafter pay, 
money, as and for duties, under protest, to 
any collector of the customs, or other person 
acting as such, in order to obtain goods, 
wares, or merchandise imported by him or 
them, or on his or their account, which duties 
were not authorized or payable in part or in 
whole by law, to maintain any action at law 
against such collector, to ascertain and try 
the legality and validity of such payment, 
provided that a protest was made in writing, 
and signed by the claimant, at or before the 
payment of the duties, setting forth distinct- 
ly and specifically the grounds of objection 
to the payment thereof. 

As the law now is, therefore, it is not 
every payment of duties, under protest, upon 
an ille'gal exaction by the collector, that will 
entitle the partj- paying to recover the same 
back, in a suit at law against the collector. 
To entitle a plaintiflf to recover back from a 
collector money paid as duties to the collect- 
or, he must establish three essential facts. 
These three essential facts are: 1. That the 
duties paid were not authorized or payable 
by law. 2. That he, at or before the pay- 
ment of the duties, made a protest in writing. 
In which he set forth distinctly and specific- 
ally the grounds of objection to the payment 
of the duties. 3. That the payment was 
made in order to enable him to obtain pos- 
session of the goods upon which the duties 
were imposed. And, if he fails in establish- 
ing either of these three several facts, he 
must fail of a recovery. If he establishes 
two of them and fails to establish the third, 
he is not entitled to maintain his suit. Bc- 
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fore he can recover, he must show an illegal 
demand, a payment to regain the possession 
of his property, an inability to regain tlie 
possession of the property without submit- 
ting to the payment, and a protest. Max- 
well v. Griswold, 10 How. [51 U. S.] 242, 
256. If illegal duties are demanded, and 
they are paid under protest, still, if the pay- 
ment is not made to enable the party to ob- 
tain his goods, if, in the language of the- 
supreme court in Maxwell v. Griswold, it is 
not made by the party "to regain possession 
of his property," which could not be regained 
"except by submitting to the payment," the 
amount paid cannot be recovered back, in a 
suit against the collector. 

Upon the facts in this case, admitting, for 
the purpose of the argument, that tlie excess 
of duties demanded and received by the col- 
lector on the 10th of November, was an il- 
legal exaction, and that the protest which 
accompanied the payment of such excess by 
'the plaintiffs was regular, the question 
arises, whether such excess can be recovered 
back, in a suit against the collector. It is 
clear that it cannot be recovered back, unless 
the suit is authorized by the act of congress 
of February 26, 1845. That act authorizes 
a suit against the collector, only when the 
payment of the excess of duties demanded 
was made in order to obtain the possession 
of the goods imported. The payment made 
by the plaintiffs to the collector on the lOtli 
of November, was not made to enable them 
to obtain the possession of the goods upon 
which the collector claimed the excess of 
duties to be due. They were not tlien in the 
possession of the collector. They had long 
before, as early as the month of September 
preceding, with the consent of the collector, 
gone into the possession of the plaintiffs, and 
had been disposed of. Upon the facts, then, 
in this case, either admitted, or as claimed 
by the plaintiffs, there can be no recovery 
against the collector. Therefore, the motion 
to have the case reinstated on the calendar, 
cannot be granted. 



Case N"o. 4,066. 

DRAKE V. HOLLO. 

[3 Biss. 273; 2 Ins. Law J. 935; 4 N. B. R. 
689; 4 Chi. Leg. News, 284; 18 Int Rev. 
Rec. 159.J ^ 

Circuit Court, N. D. Illinois. June, 1872. 

Set-Off— MtTTOALiTY— Debt not Due. 

1. A claim for loss under an insurance policy 
may be set off by the insured against his in- 
debtedness to the company. 

[Cited in Seammon t. Kimball, Case No. 12,- 
435.] 

2. Such claims constitute mutual debts or 
credits within the meaning of the 20th section 
of the bankrupt act [of 1867 (14 Stat. 526)]. 



' [Reported by Joainh H. Bissell, Esq., and 
here reprinted by permission. 4 Chi. Leg. News,. 
284, and IS Int. Rev. Ree. 159, contain only, par- 
tial reports.] 
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3. The rights of the parties are to be deter- 
mined by the state of facts at the time of the 
loss. 

4. Though such set-off gives the complainant 
a preference, it results from tlie business rela- 
tions of the parties as they stood at the time of 
the loss. 

5. If his indebtedness is not due and the com- 
pany IS bankrupt, a bill in equity will lie to es- 
tablish the set-off. 

This was a bill to establish a set-off, filed 
by John B. Drake against William E. RoUo, 
assignee of the Merchants' Insm-ance Com- 
pany. On the 1st of Jime, 18G9, the com- 
plainant borrowed of the insurance company 
the sum of .?7o,000, one-third of which wa^ 
payable June 1st, 1872, and the remainder 
June 1st, 1S74, to secm-e which be gave his 
notes and mortgage on certain real estate in 
Chicago. Subsequently he took several pol- 
icies of insurance from the company, amount- 
ing to §17,000, upon which there was a 
total loss by the Chicago fii-e of October 9th, 
1871. His claims under the policies were 
regularly proved up against the company on 
the 10th of November, 1871, and adjusted 
at their full amount The company having 
been rendered totally insolvent by this fire, 
on the 17th day of November, of the same 
year, a petition in bankruptcy was filed 
against it in the disti-ict court for this dis- 
ti-ict, under which it was, on the ISth day 
of December, adjudged a banlci-upt, and Mr. 
ItoUo, the former secretary of the company, { 
was afterwards duly elected the assignee, * 
and took possession of the estate. The com- 
plainant did not prove his debt either before 
the register or with the assignee. The com- 
plainant asked that his claims against the 
company for loss under his policies be set- 
off against his indebtedness to the company 
upon the note and mortgage. 

Charles Hitchcock, for complainant 

A loss upon a policy of insurance, sus- 
tained before the filing of tlie petition in 
bankruptcy, may be set off against a claim 
for money loaned. Kostor v. Easen, 2 Moore 
& S. 112; Grove v. Dubois, 1 Term R. 112; 
Bize V. Dickason, Id. 28.">; In re Globe Ins 
Co. 2 Kdft'. Ch. 626; Holbrook v. Receivers, 
etc., 6 Paige, 220-231; Osgood v. De Groot, 
36 N. Y. 348; Jones v. Robinson, 26 Barb. 
■310; Bradley v. Angel, 3 X. Y. 475. The 
debt need not be due. Ex parte Prescot 1 
Atk. 230, 

McCagg, Fuller & Culver, for defendant 

Before DRUMMOND, Cu:cuit .Judge, and 
BLODGETT, District Judge. 

DRUMMOND, Circuit Judge. The only 
question in the case is, whether the set-off 
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can be allowed; and we are of the opinion 
that the plaintiff is entitled to tlie set-off 
he claims. It depends upon the 20th section 
of the banla-upt law. That section is as 
follows: "That, in all cases of mutual debts 
or mutual credits between the parties, the 
account between them shall be stated, and 
one debt set off against the other, and the 
balance only shall be allowed or paid; but 
no set-off shall be allowed of a claim in its 
nature not provable against the estate: pro- 
vided, that no set-off shall be allowed in 
favor of any debtor to the bankrupt of a 
claim pm-chased by or transferred to him 
after tlie filing of the petition." 

It is ti-ue in this case the plaintiff ob- 
tained part of the means which the company 
possessed with which to meet its liabilities 
in case of loss, and by permitting a set-off, 
it enables the plaintiff to receive payment 
in full of his claim, while the general cred- 
itors of the banlirupt company are only 
partially paid, and thus he becomes a pre- 
ferred creditor. But it is a preference gi-ow- 
ing out of the business relations of the par- 
ties as they stood at the time of the fire 
which rendered the company insolvent 

As soon as the loss happened there was 
the relation of debtor and creditor, and thoro 
were no special circumstances qualif.^'ing 
that relation. When the plaintiff complied 
with conditions of the policy after the loss, 
and fm-nished his proofs, as soon as the 
specified time had elapsed it became a sub- 
sisting debt against the company, and, at 
the same time, the plaintiff was the debtor 
of the company for money payable in the 
futm-e. It was then a case of mutual debt 
and credit, within the meaning of the 20th 
section above cited. The parties here ti-ust- 
ed each other, and when the plaintiff was 
called on to meet his indebtedness, he would 
have tlie right to retain the amount of the 
loss and pay the balance. The amount tlius 
retained in one sense he does not owe, be- 
cause the law seizes it in his hands if ho 
so wills, and by its own force extinguishes 
the debt And the money loaned not being 
due at the time the bill was filed, and con- 
stituting a mutual credit, it is competent for 
the plaintiff, the company being insolvent, 
to call on a court of equity to allow the set- 
off. 

/. ^27^- ,<^<?»sult Hitchcock v. Rollo [Case No. 
b,oSb] and Sawyer v. Hoag [Id. 12.400], these 
cases bemg three from a large number of cases 
argued and submitted together, being most of 
the so-called "set-off cases" arising from tho 
great Chicago fire, of Oct 9, 1871. The other 
questions involved, the liability on stock sub- 
scriptions, and the right of set-off as against 
money deposited with a complainant as treas- 
yj^er. are decided in Scammon v. Kimball [Id. 
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Case 'No. 4,067. 

BRAKE et al. v. TAYLOR et al. 

[6 Blatchf. 14.] ^ 

Circuit Court, S. D. New York. Dec. 31, 
1867. 

IlQUlTABLE Liens— PaUTNERSHIP— INDIVIDUAL AND 

PiuM Liabilities — Electiok by Creditoks — 

Bankkuptct. 
• 1. An equitable lien cannot be enforced 
iigainst money, or its representative, unless the 
money, or a specific substitute for it, can be 
Identified. 

2. Where H. individually, and T. individually, 
signed an agreement, whereby they agreed to 
account to D. for the proceeds of certain bills 
of lading, which- vt^ere simultaneously delivered 
by B. to H., for himself and T., they being part- 
ners, and for any insurance money which should 
be received as such proceeds, until certain j 
drafts accepted by D., for account of such part- i 
nership, against the goods covered by the bills 
of lading, should be provided for, the bills of 
lading having been held by D. as security for 
such acceptances, and the goods having been in- 
sured by such partnership, in the name of id., 
and having been lost at sea: Held, that T. and 
H. were liable, the two jointly, and each of 
them individually, to fulfill such agreement; 
3ind, T. and H. having become insolvent, and 
assigned their partnership, as well as their in- 
dividual estates, for the benefit of their credit- 
ors, that B. had a right, at his election, to come 
in, under such assignment, as a creditor of 1. 
and of H. individually, and to exhaust his reme- 
dy thereunder, against the separate estate of 
each of them, and afterward come in on the 
■surplus of the joint estate of the two, after the 
.payment of the joint debts of the two. 

In equity. This was a motion for a pro- 
visional injunction. The plaintiffs [James 
Brake and others] were merchants and 
bankers, residing in London, and composing 
the firm of Brake, Klelnwort & Cohen. In 
April, 1867, the plaintiffs, through Simon Be 
^'isser, their agent at New York, issued a 
letter of credit, at New York, to the defend- 
:ant Henry "W. Hnbbell, authorizing drafts 
:at four or six months after sight to be drawn 
•on the plaintiffs at London, by a house in 
Hong Kong and two houses in IManilla, for 
account of Hubbell and the defendant Rob- 
•ert L. Taylor, (under the name of Taylor & 
Hubbell, of New York,) against shipments 
<of produce to New York, to the amount of 
£30,000 sterling, the invoices and bills of lad- 
ing of the shipments to be sent to Be Visser, 
at New York. Hubbell, for himself and 
"Taylor, agreed to provide funds to meet the 
drafts at matiu;ity, and pledged to the plain- 
tiffs all the property that should be pur- 
•chased with the credit and its proceeds, and 
the policies of insurance on it, and the bills 
of lading of it, as collateral security for the 
I)ayment of the drafts, with authority to the 
plaintiffs to take possession of the property, 
•at discretion, for their secmily. Under this 
letter of credit, di-afts were drawn on the 
plaintiffs, to the amount of £29,320. 14s. 9d. 
•sterling, which tliey accepted. These di-afts 
■were drawn against a shipment of o,G99 

^ [Reported by Hon. Samuel Blatchford, Bis- 
itrict Judge, and here reprinted by permission.] 
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bales of hemp, and 6,478 bags of sugar, by 
the British ship Hotspur, from Manilla to 
New York, and the bills of lading therefor 
were duly sent to Be Visser. This cai-go 
was insured by Taylor & Hubbell, in the 
name of Hubbell, in New York, under an 
open policy, for ?200,000, which was about 
the amount of the di-afts in the paper cur- 
rency of the United States. The vessel and 
cargo were totally lost on the voyage. After 
the loss, Hubbell applied to Be Visser for 
the bills of lading, and delivered to him a 
written paper, signed by Hubbell and by 
Taylor, each individually, in the words fol- 
lowing: "Received from Mr. Simon Be Vis- 
ser, of New York, as agent for Messrs. 
Brake, Kleinwort & Cohen, London, the 
following merchandise, viz., A 1,899 bales, 
LL 580 bales, RR ISO bales, L 3,040 bales 
hemp, B 2,642 bags, C 3,836 bags sugar, as 
specified in the bill of lading per Hotspnr, 
Capt Bryant, from Manilla, which we joint- 
ly and severally agree to hold, on storage, as 
the property of the said Brake, Kleinwort 
& Cohen, with liberty to sell the same, and 
account to Simon Be Visser, or to them, until 
the bills of exchange, drawn by Peele, Hub- 
bell & Co., upon Brake, Kleinwort & Cohen, 
and accepted by them, for our account, 

£ sterling, due in London, , 1867, 

for the purchase of the said goods, shall 
have been satisfactorily provided for. TVe 
agree to keep the property insured against 
fire, by policies satisfactory to Simon Be 
Visser, and, payable to his order, in case of 
loss, it being understood that he is not to be 
chargeable with any expenses incurred, the 
intention of this aiTangement being to pro- 
tect and preserve unimpaired the lien of 
Brake, Kleinwort & Cohen in said property. 
Signed in duplicate. New York, 1 August, 
1867. Heni-y W. Hubbell. Robt L. Ta^^- 
lor." The bill averred that, after the deliv- 
ery of this paper to Be Visser, Taylor and 
Hubbell, not having received from* him the 
bills of ladhig, agi-eed with him that, if he 
would deliver to them the bills of lading, 
they would hold any insurance money they 
might collect on the cargo, as the proceeds 
of the cargo, (it having been previously 
stated by them to Be Visser, that they 
could not collect the insurance money with- 
out having possession of the bills of lading,) 
and would, upon the receipt thereof, pay it 
over to Be Visser, for tbe plaintiffs. This 
averment was denied by Hubbell, who swore 
that the bills of lading were received by the 
defendants from Be Visser, without instruc- 
tions of any kind as to the appropriation of 
the funds. Be Visser delivered the bills of 
lading to Hubbell, and Hubbell, in whose 
name the insm*anco had been effected, col- 
lected and received, on behalf of himself and 
Taylor, the sum of ?200,000, as the insurance 
money, and applied it without discrimina- 
tion, to the joint adventm-es of Taylor and 
himself, and in paying drafts and notes, and 
other joint indebtedness, of Taylor and him- 
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self. The drafts drawn on the plaintiffs 
wore not provided for by Taylor or Hubhell. 
On the 24th of October, 1867, Hubbell and 
Taylor, each of them, made a separate as- 
signment to the defendants Gardner, Irvin 
and Sherman, conveying all his estate, real 
and personal, of every name and descrip- 
tion, and wheresoever situated, then owned 
and possessed by him, or in which he was 
in any manner interested, "upon trust, to 
sell and dispose of the same, and apply the 
proceeds thereof towards the payment and 
dischai-ge of all and every debt and obliga- 
tion owing by the pai-ty of the fii-st part, or 
for which he is in any manner liable, with- 
out preference, and, in the next place, after 
the payment and discharge of every debt 
and obligation of the party of the jSrst part, 
in full, to render the surplus, if any, to the 
party of the first part, his representatives 
or assigns." Alter these two assignments 
had been made and accepted by the assign- 
ees, Hubbell and Taylor, on the 26th of Oc- 
tober, 1867, executed an assignment to the 
defendants Gardner, Irvin and Sherman, 
which contained the following recital: 
"Whereas, the said parties of the first part 
have been engaged in mercantile operations 
and business for theu^ joint account, and, 
in the com*se and for the purpose thereof, 
have contracted joint liabilities, now out- 
standing, which they are not able to satisfy 
at maturity, and have acquired property and 
assets belonging to them jointly." It then 
recited, that each of the assignoi-s had as- 
signed "his property," by the * assignment 
of the 24th of October, 1867, to the same as- 
signees, "in ti-ust for equal disti-ibution 
among creditors." It then declared that the 
assignors, "to the end of devoting their joint 
property to the payment of their debts, as 
herein provided," assigned to the assignees 
"all the property, estate, and efeects what- 
soever, belonging to the said pai-ties of the 
first part jointly, upon ti'ust, to convert the 
same into money, and to apply the net pro- 
ceeds thereof, after first paying thereout 
the lawful expenses and charges attendant 
upon the execution of the trust, to or 
toward the payment of all the joint debts 
and liabilities of the said parties of the first 
part, in full, if there be sufficient funds 
tha-efor, and ratably, if not sufficient; and, 
should there be a surplus, after such provi- 
sion for the joint debts and liabilities, to 
apply the share of such surplus property 
belonging to each of the said parties of the 
first part upon a due accounting as between 
them, to the payment of the individual debts 
and liabilities of such party to whom such 
share so belongs, in full, if there be sufficient 
funds therefor, and ratably, if not sufficient, 
and, should there be a surplus, to render 
and pay the same to such party to whom the 
.same belongs." The property assigned by 
all of the assignments was not equal, in 
value, to the amount of indebtedness. 
The plaintiffs claimed to have an equitable 
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lien on the insurance money, and upon that 
which . was the substantial representative 
thereof, in the hands of the assignees, and to 
be entitled to have the amount of such insur- 
ance money paid to them by the assignees, 
out of the assigned property. The bill set 
forth, that the value of the assigned propert3% 
in the hands of the assignees, was $1,350,- 
000; that, of that amount, only $50,000 came 
to their hands as the property of Hubboll; 
and that the entire residue thereof was con- 
veyed to them by Taylor individually. The 
bill also averred, that it was the duty of the 
assignees to marshal separately the assets of 
each estate assigned to them, and to appro- 
priate the assets of each separate estate, in 
the first place, to the payment of the debts 
due by the assignors, severally and indi- 
vidually, before any payments were made- 
by the assignees upon the joint indebtedness 
of Taylor and Hubbell; that the assets as- 
signed by Taylor were more than sufficient to- 
pay all his individual obligations, and to- 
leave a surplus over for the benefit of the 
joint creditors of Taylor and Hubbell; and 
that the plaintiffs were entitled to have thc- 
$200,000 insurance money treated by the as- 
signees as the separate and individual debt 
of Taylor, and to have it paid out of the prop- 
eiiy assigned by Taylor individually, before- 
any payment should be made by them on ac- 
count of any of the joint indebtedness of 
Taylor and Hubbell. The bill also averred, 
that the assignees had declared it to be their 
intention to distribute the proceeds of the- 
property conveyed to them by Taylor and 
Hubbell, pro rata, among all the creditors of 
Taylor and Hubbell, whether such creditors 
were creditors of Taylor and Hubbell jointly, 
or were separate creditors of Taylor and 
Hubbell individually; and that they had no- 
right so to do. The assignees denied that 
they had made any such declaration, and 
averred that some of tlie liabilities were joint 
and some of them were several, and that Tay- 
lor's individual assets exceeded largely the- 
aggregate of the liabilities contracted in his 
separate business, and that they believed it 
would be claimed by Taylor's creditors, that,, 
in the liquidation of his affairs, his individual 
property was first applicable to the payment 
of his individual debts, before any of it could 
be appropriated to the payment of any part- 
nership debt due from him and Hubbell. 

The bill prayed, (1) for an injunction re- 
straining the assignees from disposing of so- 
much of the property assigned by Taylor and 
Hubbell as should leave in their hands insuffi- 
cient to pay to the plaintiffs the $200,000, 
with interest and costs; (2) for the appoint- 
ment of a receiver of so much of the assign- 
ed estate as should be sufficient to pay the- 
$200,000; (3) for a decree that the plaintiffs 
had a prior lien in equity upon so much of 
the assigned estate, in the hands of the as- 
signees, as would pay the $200,000; (4) if no 
such prior lien existed, then for a decree that 
the plaintiffs were creditors of Taylor indi- 
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vidually, for tlie §200,000, and, as sucli, were 
entitled to be paid out of the assigned estate 
in the hands of the assignees, which came to 
them under the individual assignment of 
Taylor, ijrior to any payment hy the assignees 
of any debts for which Hubhell and Taylor 
were jointly and not severally liable, and that 
the assignees should so marshal the assets of 
the assigned estates, and so appropriate the 
payments therefrom; and that, until the final 
decree in the cause, the assignees might be 
. restrained, by injunction, from disposing of 
so much of the property assigned to them by 
Taylor individually, as should leave in their 
hands a sum not sufficient to pay the $200,- 
000 from the separate estate of Taylor, with 
Interest and costs. 

Clarence A. Seward, for plaintiffs. 
William M. Evarts, Joseph H. Ghoate, and 
Livingston IC Miller, for defendants. 



BLATCHFOKD, District Judge. The 
claim of the plaintiffs to have an injunction 
resti'aining the assignees from disposing of 
sc much of the assigned property as shall 
leave in their hands insufficient to pay the 
plaintiffs the $200,000, is based on the propo- 
sition that the plaintiffs have an equitable 
lien on the insurance money, and on that 
which is the substantial representative there- 
of, in the hands of the assignees, and that 
they are entitled to a decree that they have 
a prior lien in equity upon so much of the as- 
signed estate in the hands of the assignees, 
as will pay the $200,000. In regard to the 
$200,000 insurance money, the bill avers, that 
it was converted by Taylor and Hubbell to 
their own uses, and was placed in their gen- 
eral business, for the benefit of their estate, 
either joint or several, and was applied by 
them to and for the benefit of their individual 
interests. The bill does not pretend that the 
money, or any specific substitute for it, can 
be identified. The money was received by 
Hubbell alone, and Taylor swears that no 
part of it ever came into his hands or pos- 
session, or was added to his estate, and that 
the property assigned by him to the assignees 
did not embrace any portion of the proceeds 
of the policies of insurance. Hubbell swears 
that the money was applied to the joint ad- 
ventures of himself and Taylor, and in pay- 
ing drafts and notes, and other joint indebt- 
edness of Taylor and Hubbell, and was used 
generally, with other means and funds of 
Taylor and Hubbell, in protecting and pay- 
ing their debts and liabilities on joint ac- 
count. Under these circumstances, the mon- 
ey having been mixed and confounded with 
other money, and neither it nor any substi- 
tute for it being shown to be capable of as- 
certainment or identification, or to be in ex- 
istence anywhere, the right of the plaintiffs 
to follow the money, and to claim a lien upon 
any thing in respect of it, is gone. 2 Story, 
Bq. Jur. §§ 125S, 1259. It may very well be, 
that Hubbell, when he received the insurance 

7FED.CAS. — 67 
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money, received it subject to a trust, either to 
pay it over to De Visser, or to apply it toward 
the payment of the drafts accepted oy the 
plaintiffs, and that it was wrongfully misap- 
plied by Hubbell. But, unless its identity, or 
the identity of some property into which it 
has been wrongfully converted, can be traced, 
the rights which the plaintiffs may have had 
in regard to it, while it remained in the hands 
of Hubbell, or which they would have had in 
regard to any traceable property into which it 
was wrongfully converted, are gone. This 
being so, the plaintiffs are not entitied to a 
decree that they have a prior lien in equity 
upon so much of the assigned estate in the 
hands of the assignees, as will pay the $200,- 
000, nor to an injunction restraining the as- 
signees from disposing of so much of the prop- 
erty assigned by Taylor and Hubbell, as shall 
leave in their hands insufficient to pay to the 
plaintiffs the $200,000. 

The insti'ument of the 1st of August, 1S6T, 
was a very sti-ange paper to be given by 
Taylor and Hubbell, and accepted by De Vis- 
ser, on the existing facts of the case. The 
merchandise had been lost at sea, to the 
knowledge of the parties, and yet the paper 
purports to be a receipt for the merchandise 
by Taylor and Hubbell, with an agreement 
by them to hold it on storage, as the proper- 
ty of the plaintiffs, with liberty to sell it, 
and account to the plaintiffs, or to De Vis- 
ser, for its proceeds, until the drafts accept- 
ed by the plaintiffs, for the purchase of the 
merchandise, should have been satisfactorily 
provided for; and the paper declares the ob- 
ject of the arrangement to be, to protect and 
preserve unimpaired the lien of the plain- 
tiffs in the property. The agreement is 
signed by Hubbell, individually, and bj Tay- 
lor, individually, and purports, on its face, to 
be a joint and several agreement by them. 
This agreement, taken in connection with the 
accompanying delivery of the bills of lading 
by De Visser to Hubbell, for himself and 
Taylor, on the faith of the agreement, must, 
I think, be construed to be an agreement by 
Taylor and Hubbell, jointiy and severally, 
to account to the plaintiffs for the proceeds 
of the bills of lading, and for the insurance 
money received as such proceeds, until the 
drafts accepted by the plaintiffs should be 
provided for. It created an obligation or 
duty in Taylor, "individually, and in Hubbell, 
individually, as well as in Taylor and Hub- 
bell, jointiy, to fulfill such agreement, and, 
as a consequence of the diversion of the mon- 
ey, it makes each of them individually, as 
well as the two jointiy, liable to respond, as 
debtors, to the plaintiffs, for the $200,000. 
The plaintiffs, coming into this court by this 
bill, have a right to say, under these cir- 
cumstances, if they choose to do so, that they 
will come in first as creditors of Taylor and 
of Htibbell, individually, and exhaust their 
remedies, under the assignments, against 
the separate estate of each of them, and after- 
ward come in upon the surplus, if there 
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should be any, of tlie joint estate of tlie two, 
after the payment of the Joint debts of the 
two. The plaintiffs say, by their bill, that 
they desire to have the debt treated by the 
assignees as the separate and individual debt 
of Taylor, and claim that, therefore, they are 
entitled to have it paid out of the property 
assigned by Taylor, individually, before any 
payment shall be made by the assignees on 
account of any of the joint indebtedness of 
Taylor and Hubbell. I think this claim is 
well founded. It is doubtful whether any 
thing passed to the assignees by the joint as- 
signment of the 26th of October. The two 
assignments of the 24th of October assigned 
to the assignees all the estate, real and per- 
sonal, of each assignor, of evei-y name and 
description, and wheresoever situated, then 
owned and possessed by him, or in which he 
was in any manner interested, and the trust 
in each of these assignments is, to pay every 
debt owing by the assignor, or for which he 
is in any manner liable, without preference. 
It would seem, therefore, that the assignees 
muDt hold all the assigned property under 
the first two assignments, and must ad- 
minister it under the trusts therein declared. 
This being so, the plaintiffs, coming into- 
court with a claim against Taylor, individu- 
ally, as they do, ai-e entitled to a decree that 
they are creditors of Taylor, individually, 
for the $200,000, and, as such, are entitled to 
be paid out of the property assigned by 
Taylor, individually, prior to any payment, 
by the assignees, of any debts for which 
Hubbell and Taylor are jointly, and Taylor 
is not severally, liable, and that the as- 
signees so marshal the assets of "the as- 
signed estates, and so appropriate the pay- 
ments therefrom. This being so, they are 
also entitled to an injunction restraining 
the assignees, until the final decree in the 
cause, from making any transfer or dispo- 
sition of any of the property assigned to 
them by Taylor, individually, which can 
interfere with such right of the plaintifCs. 
It does not appear whether the property as- 
signed by Taylor, individually, will be suffi- 
cient to pay in full all the debts of Taylor, 
individually. Therefore, so much of the in- 
junction asked for as would compel the as- 
signees to keep in their hands sufiicient of 
the property assigned by Taylor, individu- 
ally, to pay the plaintiffs their $200,000 in 
full, cannot be granted. But they are enti- 
tled to an injunction resti-aining the as- 
signees from disposing of so much of the 
property assigned to them by Taylor, indi- 
vidually, as shall leave in their hands less 
than will ho sufficient to pay the plaintiffs, 
out of the separate estate of Taylor, the prop- 
er pro rata i)roportion thereof properly ap- 
plicable to tlieir claim, upon the principle of 
pay lug out of the property assigned to them 
by the individual assignment executed by 
Taylor on the 24th of October, all the debts of 
Tajior, individually, prior to paying there- 
from any debts for which Hubbell and Tay- 
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lor are jointly, and Taylor is not severally, 
liable. 

It may be, that the assignees cannot close 
their trusts without bringing mto some 
proper court, by a dii-ect proceeding, other 
creditors, whose interests may be affected by 
the manner in which those trusts are ad- 
ministered. But that is no reason why the 
plaintiffs, on making out, as they have done, 
a proper case for the special relief they ask 
for, should not have it. So far as any other 
creditoi-s, who claim under the assignments, 
are conceraed, they are represented, suffi- 
ciently for the purposes of this suit, by and 
through the assignees, against whom alone 
the plaintiffs ask any relief. 
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Case No. 4,068. 

DRAPER V. BISSEL et al. 

[3 McLean, 275.]^ 

Circuit Court, D. Michigan. Oct. Term, 1843. 

PAIiTNEUSUIP— PoWElt OF PAKTSEIi TO BlND FlllM 

AfTEit Dissolution — Ratification. 

1. After the dissolution of the partnership, 
one partner has no power to bind the late iirm 
by giving a note for a partnership debt. But 
where one partner is authorised by the adver- 
tisement, giving notice of the dissolution, that 
he is authorised to settle all accounts, for and 
against the firm, it is bound by his settlements, 
though he may not be authorised to give a new 
instrument for the payment of the amount. In 
England the rule is different. 

2. Where notes are given by one partner, un- 
der the above circumstances, and subsequently 
the other partner promises to pay the notes, it 
is a ratification of the power. 

Bates & Joy, for plaintiff. 
Mr. Hand, for defendants. 

OPINION OP THE COURT. This ac- 
tion is brought on three promissory notes, 
signed by the defendants, as partners, for 
the sum of twenty-six hundred dollars. They 
were made payable to Goddard, and by him 
were indorsed to the plaintiff. Bissel, one 
of the defendants, having taken the benefit 
of the bankrupt act, was sworn as a wit- 
ness, and he stated that the notes were ese- 
cuted by him, the day after the partnership 
was dissolved, under a public notice of the 
dissolution, and that "he was authorised to 
settle all demands for and against the late 
firm." 

It is a well established principle in the 
supreme court, and indeed generally, by the 
courts in this country, that after the dissolu- 
tion of the partnership, neither partner ciii, 
by any note or bill, bind the firm for a part- 
nership debt, though the rule seems to be 
different in England. And I am not pre- 
pared to say that the English decisions on 
this point are not better sustained on princi- 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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pie, than the American. Bisphara v. Patter- 
son [Case No. 1,441]. But in this case it is 
insisted that Comstock is bound, by the au- 
thority given to Bissel in the advertisement; 
and also by an express recognition of the 
validity of the notes. Bissel was authorised 
to settle all demands for and against the late 
firm, and it would seem that this was a 
clear authority to bind his late partner by a 
settlement, if it did not authorise him to 
give notes binding the late firm for the bal- 
ances due by it. But, however this may be, 
we can entertain no doubt that Comstock 
ratified the power of Bissel by agreeing to 
pay the notes, &c. 
Verdict for the plaintiff and judgment 



DRAPER (DA^aDSON v.). See Case No. 3, 
604. 

DRAPER (DENNISTOUN v.). See Case No. 
3,«04. 

DRAPER (EAGLE MANUF'G CO. v.). See 
Case No. 4,234. 



Case Wo. 4,069. : 

DRAPER V. HUDSON. 1 

[Holmes, 203;' 6 Pish. Pat. Cas. 327; 3 O. 
G. 334.] 

Circuit Court, D. Massachusetts. March, 1873., 

Patents — Product — Infringement Suits — Eqdi- 
TT JuiiisDicTiox — Accounting. 

1. An old article, though made by a new ma- 
chine, is not patentable as a new article of 
manufacture. 

[Approved in jMilligan & Higgins Glue Go. v. 
Upton, Case No. 9,G07.] 

2. The right to an account in patent suits in 
equity, is incident to, and depends upon, the 
right to injunction and discovery, 

[Criticised in Gordon v. Anthony, Case No. 5.- 
G05; Atwood v. Portland Co., 10 Fed. 284. 
Cited in Kirk v. Du Bois, 28 Fed. 461; 
Hohorst V. Howard, 37 Fed. 97.] 

Bill in equity for an injunction to restrain 
alleged infringement of letters-patent [No. 
64,410] for a device, for forming letters and 
figures on type-blocks, originally granted to 
the complainant [Daniel Draper] May 7, 1867, 
reissued May 18, 1869 [No. 3,442]; and for an 
account The defendant [Thomas S. Hudson]' 
died pending the suit and his executor was 
made party defendant. No discovery was 
prayed against the executor, and there was 
no proof of infringement by him. 

James B. Robb, for complainant. 
Walter Cm-tis and Charles M. Reed, for de- 
fendant 

SHEPIJ3Y, Gurcuit Judge. The first claim 
in complainant's patent, as reissued, is for 



^[Reported by Jahez S. Holmes, Esq., and 
here reprinted by permission.] 



the combination of the devices described in 
his patent for producing letters and figm-es 
upon the edges of type-blocks for han^- 
stamps and other pm*poses, substantially as 
set forth. The evidence fails to show any 
infringement of this claim after the date of 
the reissued patent The second claim is for, 
as a new article of manufaetm-e, a type-block 
with letters, figm-es, or characters iH'oduced 
thereon, in the manner substantially as de- 
scribed. The patent itself shows that a type- 
block such as described was not a new ai'ttcle 
of manufacture. It describes at least one 
mode by which a similar type-block had been 
made before, but which mode consumed con- 
siderable time and was very expensive. His 
type-block is not represented in tlie patent 
as a new article of manufacture in any other 
sense than as an old article made upon a new 
machine. This is not a new manufacture in 
the sense of the patent law. It could not 
have been the intention of the statute that 
pins, matches, nails, and other old articles 
in common use should be patented as new 
articles of manufacture simply because they 
were fabricated by the use of new and im- 
proved machinery, unless the product itself 
was a new and improved product and as such 
possessing novelty of its own, independent 
of the new devices or processes or arts by 
which it was produced. The second claim 
of the patent cannot, therefore, be sustained. 
The record in this case shows the death of 
the defendant. No injunction can issue 
against the defendant and, as there is no 
proof of infringement by the executor, none 
can issue against him. No discovery is pray- 
ed for against the executor, and there is no 
presumption of any knowledge by him of his 
testator's acts. "When the title to the princi- 
pal relief, which is the proper subject of a 
suit in equity— the injunction and discovery 
—fails, the incident right to an account fails 
also. Price's Patent Candle Co. v. Bauwen's 
Patent Candle Co., 4 Kay & J. 727; Baily v. 
Taylor, 1 Russ. & M. 73; Smith v. London & 
S. W. R. Co., Kay, 415; Kerr, Inj. 435. 
Although the jurisdiction of the circuit court 
in equity in patent causes rests upon statute 
provisions, it is to be exercised according -to 
the course and principles of courts of equity; 
and the supreme com-t of the United States 
having decided in Stevens v. Gladding, 17 
How. [58 U. S.] 455, that "the right to an ac- 
count of profits is incident to the right to an 
injunction in copy and patent right cases," 
it would seem to follow that in a case like the 
present, where the title to equitable reli<if 
fails, the general rule of equity applies, that 
the incidental relief fails also. Bill dis- 
missed, without costs. 
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Case ISTo. 4,070. 

DRAPER et a!, v. MORAN. KELLY & CO. 

[N. Y. Times, Nov. 2, 1S60.] 

Circuit Court, D. New York. Nov. 1, 1860. 

Pati:nts— Novelty— Skikts. 

[The Doughty & Draper patent for a "woven 
skeleton skirt" shows patentable novelty, and 
is valid.] 

[Action at law by James Draper and others 
against Monm, Kelly & Co. for infringement 
of patent.] 

NELSON, Circuit J^lstice. This was a suit 
brought by the plaintiffs against the defend- 
ants for an alleged infringement of letters 
patent of Doughty & Draper, for what is 
known as "the woven skeleton skirt." The 
case was brought to ti'ial yesterday, and a 
verdict of §2,000 found hy the jm-y against 
the defendants. The defence set up by the 
defendants was that the invention was not 
new, and w^as not patentable, and that the 
patent was void. In all of which the defend- 
ants failed, and the patent was sustained by 
the court and jury. 



Case No. 4,071. 

DRAPER v. The O. C. CLARY et al. 

[N. Y. Times, Jan. 20, 1863.] 

District Court, S. D. New York. Jan., 1863. 

AOMIKALTY — COXCUKHEXT ACTIONS IX ReM AND 
IN PlJKSONAM. 

[1. Concurrent actions in rem and in per- 
sonam may be prosecuted in the same suit, un- 
der the Eupreme court rules.] 

[2. There is no practical prejudice in incur- 
ring a duplicate responsibility, as the modifica- 
tion of the rules relieves tlie respondents from 
the double liability of stipulation or bail in the 
same cause.] 

[3. The stipulation or bond in such a suit only 
covers the value of the property attached and 
surrendered.] 

[This was a libel hy David L. Draper 
against the brig O. C. Clary and Judson Phil- 
brick and others. Respondents move to com- 
pel complainant to elect whether he will 
proceed in rem or in personam.] 

Mr. Heath, for libelants. 

Benedict, Burr & Benedict, for respondents. 

BETTS, District Judge. The libel in this 
case was filed to recover for an alleged 
breach of charter party. Process was is- 
sued against the vessel, and also a foreign 
attachment against the respondents, her 
owners. The owner of the vessel appeared, 
and moved that the libelants be compelled to 
elect whether they would proceed against the 
defendants in personam or the vessel in rem. 

HELD BY THE COURT: That the su- 
preme court rules permit concurrent actions 
in rem and in personam in the same suit, 
and the elementary books also declare that 



to be tbe practice of the courts. That no 
practical prejudice can be experienced by re- 
spondents, incurring a duplicate responsi- 
bility in allowing both forms of action, as 
the modification of the rules by the supreme 
court relieves them from being subject to a 
double liability of stipulation or bail in the 
same cause. 10 How. [51 U. S.], Rules. 
The stipulation or bond only covers the 
value of the property seized and surrendered 
from arrest. 
Motion denied. 



Case nSTo. 4,07S. 

DRAPER V. POTOMSKA MILLS CORP. 

[3 Ban. & A. 214; 13 O. G. 276; Merw. Pat. 
Inv. 678.] ' 

Circuit Court, D. Massachusetts. Feb. 12,1878. 

Patents — Date of Invention — Reduction to 
Pkactice. 

1. An imperfect and incomplete invention, 
resting in mere theory, or in intellectual notion, 
or in uncertain experiments, and not actually 
reduced to practice and embodied in some dis- 
tinct machinery, apparatus, manufacture or 
composition of matter, is not patentable. 

2. Illustrated drawings of conceived ideas do 
not constitute an invention, and unless they are 
followed up by a reasonable observance of the 
requirements of the patent laws, they can have 
no effect upon a subsequently granted patent to 
another. 

[Cited in Odell v. Stout, 22 Fed. 165; Christie 
V. Seybold, 55 Fed. 78. Quoted in Hubel 
V. Dick, 28 Fed. 140.] 

3. A patentee whose patent is assailed upon 
the ground of want of novelty, may show by 
sketches and drawings the date of his inceptive 
invention, and, if he has exercised reasonable 
diligence in perfecting and adapting it, and in 
applying for his patent, ils protection will be 
carried back to such date. 

[Cited in Consolidated Bunging Apparatus 
Co. V. Woerle, 29 Fed. 452.] 

[Bill in equity by George Draper against 
the Potomska Mills Corporation for the in- 
fringement of reissued letters patent No. 
6,016, granted to G. Draper, August 18, 1874, 
upon original patent No. 127,159, granted 
May 28, 1872.] 

Chauncey Smith and A. K. P. Joy, for com- 
plainant. 

Benjamin F. Thurston and D. Hall Rice, 
for defendants. 

SHEPLEY, Circuit .Tudge. This case has 
been argued at great length and with great 
ability, upon a record of over eleven hundred 
pages of testimony. I will state as briefly 
as possible the conclusions to which the 
court has arrived, after a careful considera- 
tion of the evidence, and the elaborate argu- 
ments of counsel. 

First, that the invention by Draper of a 
combined spindle and bobbin, the spindle 

* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. Merw. Pat. Inv. C78, contains only a 
partial report.] 
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consisting: of a shaft having a sleeve at- 
tached to it which extends down over the 
tubular and elevated holster, and helow the 
bolster, to carry the whirl between the bol- 
ster and the step, and fitted for a bobbin to 
extend below the top of the bolster, the bob- 
bin having a bearing above the bolster, and 
another below the bolster upon the sleeve, as 
described in his patent, reissue No. 6,016, 
dated August 18th, 18T4, was novel, useful 
and patentable. 

Second, that the said Draper is entitled, 
upon the evidence in this record, to date his 
invention as having been substantially made 
by him as early as May 13th, 1871, and fully 
perfected and embodied in an operative spin- 
dle and bobbin prior to January 19th, 1872. 
An imperfect and incomplete invention, 
resting in mere theory, or in intellectual no- 
tion, or in uncertain experiments, and not 
actually reduced to practice and embodied in 
some distinct machinery, apparatus, manu- 
facture, or composition of matter, is not, and 
indeed cannot be, patentable under our pat- 
ent acts, since it is impossible, under such 
circumstances, to comply with the funda- 
mental requisites of i those acts. Reed v. 
Cutter [Case No. 11,645], Illustrated draw- 
ings of conceived ideas do not constitute an 
invention, and unless they are followed up 
by a seasonable observance of the require- 
ments of the patent laws, they can have no 
effect upon a subsequently granted patent 
to another. But a patentee whose patent is 
assailed upon the ground of want of novelty, 
may show by sketches and drawings the 
date of his inceptive invention, and, if he 
has exercised reasonable diligence in per- 
fecting and adia.pting it, and in applying for 
his patent, its protection will be carried back 
to such ilate. Reeves v. Keystone Bridge 
Co. [Id. 11,660]. The drawings made by 
Draper, and exhibited to Sawyer, ilay 13th, 
1871, exhibit a matured and perfected inven- 
tion in the mind of the inventor, requiring 
only an embodiment in an operative spindle 
'and bobbin to entitle him to a patent As 
there was no unreasonable delay or want of 
diligence in perfecting and adapting the in- 
vention and applying for a patent, I see no 
reason, upon the evidence in this record, why 
the protection of his patent should not be 
carried back to that date. I therefore find, 
third; that Draper was the original and 
first inventor of what is claimed by him in 
the reissued patent aforesaid, and was not 
anticipated by any of the persons whose 
prior knowledge and use are alleged as mat- 
ter of defence in the answer of respondents. 
Upon^a comparison of the reissued with 
the original patent, no new invention is 
found to be described or claimed in the re- 
issue, or anytliing which is not clearly indi- 
cated and claimed as invention in the orig- 
inal. The "new matter" relied upon by de- 
fendants proves to be only new words or 
phrases more aptly describing the old inven- 
tion. The same construction and combina- 
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tion of spindle and bobbin are claimed in the 
reissue as in the original. The fourth con- 
clusion, therefore, is that the reissued patent 
is valid. 

Fifth, the respondents, by constructing and 
combining their spindle and bobbin, as 
proved, so that the spindle, bolster and sleeve 
will permit a quill-bobbin of ordinary size 
to come down and so encompass the same 
as to take one bearing upon the sleeve below 
the top of the bolster, and another upon the 
spindle above the sleeve or bolster, the sleeve 
cari-ying tlie whirl between the bolster and 
the step, have infringed the first, third, 
fourth and sixth claims of the reissued 
patent 

Decree for injunction and account as pray- 
ed for in complainant's bill. 



DRAPER (PROUTT v.). See Cases Nos. 11,- 
446 and 11,447. 

DRAPER (SMITH v.). See Case No. 13,037. 



Case No. 4,073. 

DRAPER et al. v. WATTLES. 

[3 Ban. & A 618; * 16 O. G. 629.] 

Circuit Court, D. Massachusetts. Oct 9, 1878. 

Patknts— Prior Use and Sale— Reissues. 

1. Where a reissue contains nothing that 
might not have been claimed in the original pat- 
ent; it is not for a different invention. 

2. The mere deposit of a model in the patent 
oflSce will not warrant an inference that the 
model was accompanied by an application for a 
patent 

[Cited in Henry v. Francestown Soap-Stone 
Co., 2 Fed. 81.] 

3. Section 7 of the patent act of March 3, 
1839 [5 Stat. 353], as amendatory of that of 
July 4, 1836 [5 Stat. 117], construed to imply 
that the purchase, sale, or prior use, etc., of an 
invention, in order to defeat a patent, shall 
have been with the knowledge and consent of 
the inventor. 

[Cited in Campbell v. Mayor, etc., of New 
York, 9 Fed. 504; The Driven-^ ell Cases, 
16 Fed. 411.] 

4. The prior sale, purchase, or use of the thing 
patented, necessary to defeat the patent, dis- 
cussed. 

[Cited in Anderson v. Hovey, 124 U. S. 712, 
8 Sup. Ct. Rep. 682.] 

5. Whether it is enough to prove that the 
inventor has sold an earlier and less perfect ar- 
ticle, where the thing sold, although within the 
claim of the patent, is not the whole of the 
patented invention, quaere. 

[Cited in Henry v. Francestown Soap-Stone 
Co., 2 Fed. 79. Applied in Campbell v. 
Mayor, etc., of New York, 47 Fed. 521.] 

Chaimcey Smith and Thomas L. Livermore, 
for complainants. 

Thomas L. Waliefield and D. Hall Rice, 
for defendant 



* [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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LOWELL, Disti'ict Judge. The complain- 
ants [George Draper and others] allege that 
tlie respondent [Joseph "W. Wattles] infringes 
three patents. The first and principal pat- 
ent is reissue No. 6,380, gi-anted in 1875, 
the original being No. 89,025, dated in 1869, 
for an improvement by William T. Carroll 
in spinning-frames, described as an im- 
proved ring for such frames, composed of 
a tliin cj'-lindrical body or annulus, of sub- 
stantially uniform thickness, and having 
races projecting from each end of the an- 
nulus. 

The specification describes and illustrates 
tlie mode of consti-ucting and using this ring. 
It declares that "this double ring"— that is 
to say a ring with a race at each end of 
the annulus— "can be made cheaper than can 
the ordinaiy spinning-ring with a shank to 
fit the ring-rail, and the w^eight of the double 
ring, as constructed, is but little in compari- 
son with the weight of the ordinary ring, 
and tbis saving of weight, and consequently 
of metal, is of importance, because it is a 
saving in the cost of manufactiu-e, and the 
weight of the ring-rail is decreased materi- 
allj'." The specification also contains the 
following: "The cylindrical body c is pref- 
erably of a length just sufficient to allow 
the traveller, when ninning on race a or b, 
to pass freely; and this improved ring is 
very light and compact." 

The first and second claims are: "1. A 
spinning-ring composed of an annulus and 
two connected races, substantially as de- 
scribed." "2. The combination of a ring 
having two races with a ring-rail, and with 
holding devices carried by the rail, to operate 
in connection Avith tlie lower or unused race, 
and confine the ring to the rail and about 
the spindle-receiving passage through the 
rail, substantially as and for the pm*pose 
described." 

For the pm-poses of this case infringement 
is admitted, or ratlier it is admitted that the 
defendant makes spinning-rings and holding 
devices, the former of which is exactly the 
ring drawn and described in the patent, and 
the latter are testified to be well known 
equivalents of the plaintift's' holding devices. 
The first objection, that the reissue is 
fraudulent and void upon its face, when con- 
sidered with the state of the art, is not 
sustained, as we intimated at the argument, 
because the description is all in the original 
patent, and the reissue claims nothing which 
might not have been claimed in that patent. 
The second and most formidable objection 
is, that the patentee, Carroll, invented the 
ring with two races in 1857, and permitted 
one specimen to be used for a long time at 
or aboiit that year; and then he sold two 
sets of such rings in ISGG, about six montlis 
more than two years before he applied for 
his patent, which they say is June, 1868. 

The evidence tends to show that the in- 
ventor did make two rings lilte Exhibit D 
more than ten years before Jujie, 18G8, and 



that one of them was probablj' used as al- 
leged; but whether it was used with tlie 
inventor's consent is very doubtful, and, at 
this distance of time, diflicult to prove or 
disprove. He denies that he either consent- 
ed to or knew of the use. It seems to us 
to be proved by a preponderance of the 
evidence that Carroll sold two sets of double- 
raced rings early in 18G6, and that they were 
like Exhibits D and F, one or both. He 
swears that he made liie sale in order to 
discover how the rings would weai- in use. 
The complainants argue that they can carry 
back the application by evidence that the 
patentee employed a solicitor, who filed a 
model in the patent oflBce at a certain time; 
but, in the absence of evidence of anything 
beyond this, we cannot infer that the model 
was accompanied by an application. That 
the use was experimental is sworn to by the 
inventor, and there is gi-ound for saying that 
an invention of this sort can be best tested 
by actual use in a mill; therefore, if the 
inventor does not happen to own a mill, he 
must make use of that of another person. 

In the recent case of City of Elizabeth v. 
Nicholson Pavement Co., not yet reported 
[97 U. S. 126], the supreme com-t held that 
if the use was fairly and honestly experi- 
mental, and publicity was essential to the 
experiment, it would not vitiate the use; 
and it was said in that case that the in- 
ventor might properly enough talce payment 
for the use. Still it is somewhat difiicult 
for a com-t to qualify, by a supposed inten- 
tion, not declared at the time, the act of an 
inventor who sells the patented article on 
two occasions, apparently in the ordinai-y 
com'se of ti-ade. 

The next point taken by the complainants 
we consider to be sound. The ring which 
Carroll sold was not the completed and most 
perfect form of his invention. We think it 
A'ory doubtful whether in tliat form the ring 
would have gone into general use, and that 
the last and patented article would not be a 
patentable improvement upon it. The law, at* 
the date of the patent, made it essential to 
its validity that the improvement should not 
have been in public use or on sale for more 
than two years, with tlie consent and allow- 
ance of the inventor. Stat. July 4, 1830, §§ 
6, 7, 15 (5 Stat. 119, 123); and Stat. March 3, 
1839, §§ t;. 7 (5 Stat. 354). This last section 
provides that every person or corporation 
who has, or shall have, purchased or con- 
structed any newly invented machine, etc., 
prior to the application by the inventor or 
discoverer for a patent, shall be held to pos- 
sess the right to use, and vend to others to 
be used, tlie specific machine, etc., so made 
or purchased, without liability therefor to 
the inventor or any other person interested 
in the invention; and that no patent shall be 
held to be invalid by reason of such purchase, 
sale, or use prior to the application for a 
patent as aforesaid, except on proof of aban- 
donment of such invention to the public, or 
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that such purchase, sale, or prior use has 
been for more than two years prior to such 
application for a patent. There is nothing in 
this section requiring that the sale or use 
shall he with, the consent or allowance of the 
inventor; but, as that qualification is found 
in all three of the sections of "the act of 1836, 
to which, this is an amendment, and is reason- 
able, it has always been understood to apply 
to the sale or use mentioned in this section. 
The sale or use, to defeat the patent, must 
have been of the thing patented; and we are 
of opinion that, in order to defeat the patent, 
it is not enough to prove that the inventor 
has sold an earlier and less perfect article- 
that is, less perfect in the sense of the patent 
law, even if the thing sold would be within 
the claim of the patent In other words, the 
test is not, necessarily, whetlier the article 
sold would infringe the invention by embody- 
ing a part of it, but whether it is the inven- 
tion—that is, embodies the whole of it. The 
law does not intend to say that a patentee 
dedicates to the public whatever he sells more 
than two years before he applies for a patent, 
but that he dedicates his invention if he sells 
it for that period. 

Of course a mere formal or colorable change 
to escape the consequences of his own acts 
would not protect him; nor could he enjoin 
the use of any specific thing which he had 
sold; but we are imprepared to say that he 
might not prevent the general public from 
using the same sort of thing, if it is included 
in his new and completed machine or other 
invention. In this case it is not necessary 
to decide the full scope of this suggested argu- 
ment, because the defendant makes the ring 
which is patented, and which we consider 
patentable, notwithstanding Exhibit D, if that 
be considered as dedicated to the public. 

The next patent is that of Knight, No. 108,- 
270, for the holder or supporter of a spin- 
ning-ring, with its peripheral cuts ari-anged 
obliquely to the circumference of the sup- 
porter, and relatively to the motion of the 
traveller, as described. A good deal of evi- 
dence has been taken touching the utility 
and mode of operation of this invention, and 
on the question of infringement. The defend- 
ant malces holders with cuts at a different 
angle from those sho^vn in the patent and 
drawings. They, however, come within the 
description and claim, and we think they 
were intended to operate, and that they do 
operate, to produce a like result, and do in- 
fringe. 

The third patent is that to Marsh, No. 118,* 
622, for the cut or kerfed and rabbeted ring- 
supporter, where the rabbet is cut under or 
dovetailed, as desa-ibed. The principal part 
of the evidence as to this patent has been 
Goncei'uing infringement With magnifying 
glasses and calipers, and otlier proper con- 
trivances, some witnesses find that the de- 
fendant's supporters are cut under, and others 
that they are not We thinlc the evidence of 
infringement brings the case to too fine a 



(Case No. 4,074; DRAVTON 

point and within the range of those minute 
things which defy the Judgment of a court 

Interlocutory decree for the complainants 
on two of the patents, reissue No. 6,380, and 
No. 108,270. 



DRASHA (STEWART v.). See Case No. 13,- 
424. 

DRAY V. The RAJAH. See Case No. 11,538. 



Case No. 4,074. 

DRAYTON V. UNITED STATES. 

[1 Hayw. & H. 369.] ^ 

Circuit Court, District of Columbia. Feb. 19, 

1S49. 

Larceny of Slaves— Tuial—Pehemptoky Chal- 

LENGCS— PRESl'MPTIOXS OF SlaVEUT. 

1. Inducing slaves to go aboard a vessel un- 
der a promise to be ti-unsported into a free 
state, held not to be larceny under an indictment 
charging defendant with stealing, taking, and 
carrying away slaves under the act of Mary- 
land, 1737, c. 2, § 4. 

2. Eeld, also, that the right to peremptory 
challenge did not exist, because the offence, as 
alleged in the indictment under the Maryland 
act, was not a capital offence, that the act of 
congress known as the penitentiary act made 
the said offence punishable by imprisonment 

3. That color is a prima facie evidence of 
slavery, but it is a presumption that could be 
overcome' by proof to the contrary. 

At law. Writ of error from the criminal 
court Indictment for stealing, taking and 
carrying away two negro slaves of the good j 
and chattels, property and slaves of one An- 
drew Hoover, under act of assembly of Mary- 
land, 1737, c. 2, § 4. 

James W. Cai'lisle, Horace Mann, R. Hil- 
dreth and D. A. Hall, for prisoner. 

P. B. Key and Jos. H. Bradley, for the 
United States. 

Criminal Court July 27th, 1848. Before the 
jury was sworn jNIr. Mann moved that, as the 
government had framed two sets of indict- 
ments, the court should direct the attorney 
for the United States to elect which set of 
cases he should ti-y, and that after so doing 
an entL-y of acquittal should be made on the 
other cases. After argument by the disti'ict 
attorney, tiie court decided that it could not 
direct the distiiet attorney to elect although 
personally he was opposed to the practice, 
which had been unbroken in this court. 
Lewis Winter was called by the district at- 
torney to prove a proposition made by the 
prisoner to a third party. JNIr. Carlisle ob- 
jected to the evidence. Mr. Key urged its 
admissibility on the ground of showing the 
jntentiori of the prisoner. The court ruled 
the evidence to be inadmissible. At the close 
of the case for the United States, IVIr. Mann 
opened the case for the defence. In the 
midst of the argument he read a part of a 



^ [Reported by John A, Hay ward, Esq., and 
Geo, G. Hazleton, Esq.] 
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speech from Senator Foote, of Mississippi, in 
wliidi tlie senator iiad spolien. of the French 
revolution as holding out to man a bright 
promise of the universal establishment of 
civil and reliAious libei'ty. Mr. Mann had 
scarcely finished the extract when the judge 
remai-ked, "A certain limit is to be allowed 
counsel in this ease, but I cannot permit a 
harangue against slavery." Mr. Mann ex- 
plained the course and point of his argument 
The judge stated the argument was legiti- 
mate, but he objected to the inflammatory 
matter introduced into the statement of it 
After seeing the paper in which the remarks 
of Mr. Foote was printed, Mr. ilann was 
allowed to proceed. 

After closing the case for the defence, Mr. 
Mann submitted, among his propositions of 
law, the following: 1st. Servitude of the 
slave must be proved, not by the mere state- 
ment of the master, but by such circumstan- 
ces as will bring it within the constitution of 
the United States, the several acts of Main- 
land and acts of congress establishing slavery 
in the District of Columbia, citing act of 
Maryland, 1715, c. 44, § 22 fl Laws Md. 115]; 
1783, c. 27; 1794, c. G6; 1796, c. 67, § 1; 1798, 
t. 76; Lee v. Lee, 8 Pet [33 U. S.] 44; Rhodes 
V. Bell, 2 HoAV. [43 U. S.] 397. 2d. That to 
malie out a larceny it must be proved that a 
trespass has been committed within the body 
of tlie countj'- by taking the slave from the 
master's possession. 3d. That the going of 
the slaves on board the prisoner's vessel in 
this county, if proved, is no proof that such 
going on board was with the knowledge and 
counsel of the prisoner. 4th. That the going 
on board tlie prisoner's vessel, if proved, &c., 
is no proof of larceny unless such going on 
board was by the procurement of the pris- 
oner. 5th. That the going of the slaves on 
board of the prisoner's vessel witliin the coun- 
ty, eveoi if such going on board was with the 
Icnowledge and consent and by the procure- 
ment of the pnsoner, is not such a taking 
sufficient to charge the prisoner with steal- 
ing unless it be also proved that the prisoner 
Imew them to be slaves, citing Birney v. 
State, 8 Ohio, 230; 1 Russ. Crimes, 435; King 
v. Burnel, 2 Leach, oS8; Kex v. Biu*ridge, 3 
P. Wms. 439. 6th. That color is not suffi- 
cient evidence of slavery to raise a presmnp- 
tion that the prisoner knew them to be slaves. 
Citing State v. Dillahunt 3 Har. [Del.] 551; 
Scott V. Williams, 1 Dev. 376. 7th. If the 
prisoner found the slaves on board of his ves- 
sel, without any previous act or knowledge 
on his part, even a subsequent conversion to 
the prisoner's use woTild not support a charge 
of stealing, for the want of a criminal tak- 
ing. Citing State v. Hawkins, 8 Port. [Ala.] 
461; Eex v. Van Muyen, Russ. & R. 118; 
State V. Hall, Tayl. (N. G.) 126. 8th. That 
the statute of 1796 virtually repealed the act 
of 1737 under which tliese indictments are 
framed. | 

Mr. Key replied, relying upon the evidence ■ 



[7 F.ed. Cas. page 1064] 

and upon the decision in this court in the 
case of the United States v. Lee [Case No. 
15,5S7J. 

Upon the 1st point the court said: "The 
ownership of a slave on a ti-ial for stealing 
him must be proved precisely as the owner- 
ship of any other piece of property. It is not 
necessary to do more than to establisli gen- 
erally that he is owned by the alleged owner, 
and is held and possessed as such by said 
owner." The 2d, 3d and 4th were granted by 
the court. Upon the 5th the court said: "It 
is not necessary that the prisoner should have 
positively known the slaves alleged to be 
stolen to be such. If it were, there never 
could be a conviction, for such knowledge, if 
it existed, could not be proved, much less that 
he should have known them to be Andrew 
Hoover's slaves. It is sufficient if the jury 
find from the evidence that they did not be- 
long to the prisoner, and that he had reason 
to believe that they belonged to some one 
else, and that he was violating the rights of 
property of a citizen or citizens of this Dis- 
ti-ict and in point of fact did so violate 
them." Upon the 6th: Color is sufficient ev- 
idence of slavery, but can be easily repelled 
by proof. The 7th is granted by the court 
Upon the 8th, the com-t said: "I do not think 
that to constitute stealing, the original tak- 
ing away must be with the intent to convert 
the slave to the prisoner's use, and to de- 
rive a profit advantage and benefit to him- 
self from such use. The stealing must be 
felonious. The definition of larceny is, 'the 
felonious taking and caiTying away the goods 
of anothei-.' This definition must be used 
in construing the act of Maiyland, 1737, c. 2. 
Statutes must be construed by and out of 
themselves, but when they use terms known 
to the common law, you must resort to the 
common law to see what the terms mean. 
Felonious taking, is the taking animo fux-andi, 
or, as the civil law expresses it 'lucri causa.' 
This desire of gain, the court is of opinion, 
need not be to convert the article stolen to 
his, the taker's, own use, nor to obtaui for the 
thief the value in money of the thing stolen. 
If the act is felonious and is prompted by 
the desh*e to obtain for himself, or another 
even, other than the owner, a money gain, or 
any other inducing advantage or dishonest 
gain, it is, in my judgment a lai'ceny. The 
act of Maryland of 1737, so far as it relates 
to slaves, is not repealed by the act of 1796. 
c. 87, § 19." 

The counsel for the defence took exceptions 
to some of the rulings of the com-t. 

After the conclusion of the argument for 
the government j^JJ". Carlisle argued that the 
facts in the evidence would not justify a 
conviction for larceny under the act of Mary- 
land, 1737, but of transportation of slaves un- 
der the act of Maryland of 1796. 

After tlie case was argued by the disti'ict 
attorney, it was given to the jury, who 
brought in a verdict of guilty. 
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August 9tli, 1848. The following motion 
was made by Horace Mann and Carlisle: 
^'Daniel Drayton, tlie defendant on forty-one 
indictments for larceny, found at the present 
term of this court, and now pending, which 
said indictments are now on the docket, Nos. 
from 90 to 130 inclusive, and being also de- 
fendant in 74 indictments for misdemeanors 
found at the same term and now pending, 
Nos. from 216 to 289 inclusive, having been 
ti'ied and convicted on indictments Nos. 118 
and 119 for larceny, and having taken excep- 
tions to certain matters of law upon the 
said trial, and having been brought out of 
jail, where he is a close prisoner in default 
of bail to answer said indictments, and now 
being in court attended by his counsel, the 
district attorney proposes to pass by the re- 
maining indictments against him, and pro- 
■ceed to the trial bf another prisoner; and 
the said Daniel Drayton thereupon offers 
himself ready for trial upon each and every 
•of the said 113 indictments, and claims that 
unless there be suflOicient legal cause for 
postponement or continuance, the said trials 
be proceeded in; and thereupon the disti-ict 
attorney states and gives notice to the court 
and to the prisoner, that he claims the right 
to continue, and does direct the continuance 
of the said 113 indictments, one and all, to 
the December term of this court, on the 
gi'ounds that the prisoner has reserved ex- 
Kieptions to the decision of the criminal court, 
•on several maters of law arising on the said 
ti-ials of the indictments Nos. 118 and 119; 
and thereupon the prisoner resists the said 
-continuance, and claims and demands, as a 
■constitutional right, that he be tried on the 
said remaining indictments at the present 
term, there being no legal and sufficient 
■cause for the continuance suggested by the 
district attorney for the United States. And 
he gives the court to understand that the 
amount of bail demanded of him in the said 
remaining cases is about $100,000; so that, 
if the exceptions taken by him in the cases 
ti-ied should be allowed by the circuit court 
at its October term, so that he could be 
bailed, then the continuation of the remain- 
ing 113 cases would unjustly and arbitrarily 
•confine him a close prisoner in jail until the 
December term of the court, the amount of 
bail being wholly beyond his ability; and 
further gives the court to understand that 
each and every of the said 113 cases opens to 
him a distinct defence, and that he may al- 
together lose the benefit of witnesses neces- 
sary to his defence therein if the said cases 
be continued." Refused by the court 

The plaintiff in error was at the June term 
of the criminal court convicted of stealing 
two slaves, the property of Andrew Hoover. 
The act under which he was convicted was 
that of Maryland, 1737, c. 2, § 4. 

Upon the trial of the case, Drayton claimed 
the right to challenge peremptory twenty 
jurors,. During the trial he prayed the court 
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to give ten certain instructions to the jm'y, 
the instructions being to the effect that the 
offence was not larceny. These were refused 
by Judge Crawford, and after the trial he 
moved for an arrest of judgment This mo- 
tion Judge Crawford overruled. To all these 
decisions the defendant excepted, and the 
judge signed and sealed the following bills 
of exceptions: 

"1st After the prisoner pleaded not guilty, 
and a jury being called to try him on the * 
second indictment and plea, and William H. 
Perkins on the panel having been called to 
the book, the prisoner challenged him per- . 
emptorily. Which peremptory challenge the 
court overruled and refused to allow the pris- 
oner the right of peremptory challenge, and 
allowed the said juror to be sworn, no cause 
of challenging by him having been shown, 
or why the said person should not be swox'n, 

"2d. The prisoner by his counsel prayed the 
court to instruct the jury as follows: 'That 
in order to convict the prisoner on this iiL- 
dictment the servitude of the persons alleged 
to have been stolen must be proved, not by 
the mere claim to hold them as slaves or pos- 
session of them as such, but by the evidence 
of such facts as will bring them within such 
clauses of the constitution of the United 
States and such enactments of congress, if 
any, as authorize slavery in the District of 
Columbia;' which instruction the court re- 
fused to give, but instructed the jury as fol- 
lows; 'The ownership of a slave on a trial 
for stealing is to be proved precisely as the 
ownership of any other piece of property. It 
is not necessary to do more than to establish 
generally that he is owned by the alleged 
owner, and is possessed and held as his slave 
by said owner.' 

"3d. The prisoner prayed the com-t to in- 
struct the jury as follows: 'That the going 
of the slaves in this indictment mentioned 
on board the prisoner's vessel within this 
county, when, if such going on board was 
with the knowledge and consent and by the 
procurement of the prisoner, is not however, 
a taking sufficient to charge the prisoner 
with stealing unless it be also proved that 
the prisoner knew them to be slaves.' Which 
instruction the court refused to give, but in- 
structed the jury as follows: 'It is not nec- 
essary that the person should have positive- 
ly known the slave alleged to have been 
stolen to have been such. If it were, there 
could never be a conviction, for such knowl- 
edge, if it existed, never could be proved, 
much less that he should have known them 
to be Andrew Hoover's slaves. It is suffi- 
cient if the jury find from the evidence that 
they did not belong to himself, and that he 
had reason to believe they belonged to some 
one else, and that he was violating the rights 
and property of a citizen of this District, and 
in point of fact did so violate them.' 

"4th. The prisoner prayed the court to in- 
struct the jury as follows: 'That color is no 
sufficient proof of the slavery of the persons 
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charged in the indictment to be slaves.' 
Which instruction the court refused to give, 
but in lieu thereof instructed the jury as 
follows: 'Color is prima facie evidence of 
slaverj' in this District; but the presump- 
tion may be and is easily repelled by proof 
that the negro passes as free, which being 
made the parties would be put to direct evi- 
dence.' 

"5th. The prisoner prayed the court to in- 
struct the jury as follows: 'That to convict 
the prisoner of stealing as charged the jury 
must find from the evidence aiox'esaid that 
he took the slaves as charged, and that the 
original taking was with intent to convert 
the slaves to his (the prisoner's) own use, and 
to derive a profit, advantage or benefit to 
himself from such conversion.' Which in- 
struction the court refused to give, and in- 
structed the jury in lieu thereof as follows: 
'That to convict the prisoner as charged the 
jury must find from the evidence that he 
took the slaves as charged; but I do not 
think that to constitute stealing the origi- 
nal taking away must be with intent to con- 
vert the slave to the prisoner's use, and to 
derive a profit, advantage and benefit to him- 
self from such use. The stealing must be 
felonious taking and carrying away the 
goods of another. This definition must be 
used in construing the act of Mai-yland of 
1737, c. 2, § 4. Statutes must be construed by 
and out of themselves, but when they use 
terms known to the common law you must 
resort to the common law to see what those 
terms mean. Felonious taking is taking 
away animo furandi— as the civil law ex- 
presses it, "lucri causa." This desire of gain, 
the court is of opinion, need not be to con- 
vert the article stolen to his, the taker's, own 
use, nor to obtain for the thing the value in 
money of the thing stolen. If the act is 
felonious and is prompted by a desire to ob- 
tain for himself or another even, other than 
the owner, or money gain, or any other in- 
ducing advantage a dishonest gain, it is in 
my judgment a larceny.' 

"6th. And thereupon the prisoner prayed 
the court to instruct the jury as follows: 
'That the transportation of a slave, with a 
view to assist him to escape out of slavery, 
is not such a conversion as will constitute 
stealing in this District,' which insti-nction 
the court refused to give, but in lieu thereof 
instructed the jury as follows: 'The mere 
transportation of a slave with the view to 
assist him to escape out of slavery is not 
stealing in this District. But if such trans- 
portation be preceded, in the judgment of 
tlie jury, by a seduction of the slave from 
his duty, and a corrupt influence on his mind, 
which induced him to comply with the de- 
sire of his seducer that he should leave his , 
master and go with him, it would, thus accom- 
panied, if the taking were felonious, be a 
larceny.' 

"7th. The prisoner then prayed the court 
to instruct the jury as follows: 'That to 



entice or persuade a slave to run away from 
his master, even if such slave shall actually 
run away, is not stealing in this Disti-ict, 
but is a separate and distinct offence; and 
if the jm-y find that to be the ofiCence of the 
prisoner upon the evidence aforesaid, they 
must acquit him upon this indictment;' 
which insti'uction the com't refused to give, 
but in lieu thereof insti'ucted the jury as fol- 
lows: 'Merely to entice a slave to run away 
without further action on the part of the 
enticer is not larceny. Although the slave 
should run away, if the jury so believe 
from the evidence, the defendant ought to be 
acquitted; that is barely enticing without 
any felonious carrying away, and that is, the 
com-t thinks, what the law of 1751 was in- 
tended to guai'd against' 

"8th. And thereupon the prisoner prays 
the com*t to insti'uct the' jm-y as follows: 
'That to assist, by* advice, donation, loan or 
otherwise, the ti'ansportation of a slave from 
this District, or by any other unlawful means 
depriving a master of the services of iiis 
slave, is not stealing, but a distinct and sepa- 
rate offence, and the prisoner cannot be con- 
victed thereof on this indictment' Which 
insti'uction the com-t refused to give, but in, 
lieu thereof instructed the jm-y as follows: 
'The remarks made in answer to the pre- 
ceding prayer apply to this one. Merely to- 
ti'ansport a slave, or to assist in transporting 
a runaway slave, is not larceny if it stands 
alone; but if it be preceded by a corruption, 
of the slave's mind, by artful means decoy- 
ing him away, and then feloniouslj' taking 
him out of the possession of his master and 
ti'ansporting him, it is larceny.' 

"9th. The prisoner thereupon prays the 
com-t to insti'uct the jm*y as follows: 'That 
the act of 1737, c. 2, so far as it relates to 
the stealing of slaves, is superseded and re- 
pealed by the act of 1796, c. 67, § 10.' Which 
insti-uetion the com-t refused to give, but in 
lieu thereof insti-ucted the jm-y as follows: 
*The com-t does not think the act of 1737, 
c. 2, § 4, is repealed as to slaves by the act of 
1796, c. 67, § 19.' 

"10th. And thereupon the prisoner prayed 
the court to insti-uct the jm-y as follows: 
'That in order to convict the prisoner on this 
indictment, it is not sufficient that the jury 
find from the evidence aforesaid that th& 
prisoner did in fact take and carry away 
the slaves mentioned in the indictment from 
and out of the possession of the owner and 
against his consent, but Uxey must further 
find from the evidence aforesaid that the- 
taking was with a felonious intention; other- 
wise they must acquit him of the alleged 
larceny.' Which insti-uction the com-t re- 
fused to give as prayed, but gave tlie same 
with the following qualification: 'This 
prayer is granted with the addition that a 
felonious taking is a taking animo fm*andi, 
or as the civil law terms it, "lucri causa," 
with the desire of making dishonest gain, as 
before explained in answer to prayer S.' 
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"11th.. And thereupon the prisoner prayed 
the court to insti-uct the jui*y as follows: 
'That if the jury find from the evidence 
aforesaid that the two slaves mentioned in 
the indictment were runaways and that the 
prisoner, having the control of the schooner 
Pearl, by an agi-eeraent with her master, 
did receive the said runaways on hoard of 
her, with intent to transport them beyond 
the limits of the county of Washington, in 
the end that they should escape from theh: 
owners and go to a state where slavery does 
not exist, and did in fact so fansport them 
with the intent aforesaid beyond the limits 
of the said county, then the offence of the 
prisoner is that which is provided for in the 
act of assembly of Maryland, 1796, c. 67, § 19, 
and is not larceny, and he cannot be con- 
victed thereof upon this indictment' Which 
instruction as prayed the com't refused to 
gi-ant, but gave the same with the following 
qualification: 'This is granted with the ad- 
dition that if the jury believe from the evi- 
dence that the prisoner, before receiving 
the slaves on board, imbued their ^ minds 
with discontent, persuaded them to go with 
him, and by corrupt influence and induce- 
ments caused them to come to his ship and 
feloniously took and carried them down the 
river, he would be guilty of larceny.' To 
which refusal to instruct as prayed, and to 
the qualification added by the court in giv- 
ing the same, the prisoner excepts and prays, 
&c. Which is done (with the other bills of 
exceptions) this 2d Aug., 1848. 

"T. Hartley Crawford." 

Mr. Hildreth opened the case by stating 
they would confine their ai'guments to seven 
points: 

1st That the act of Mai-yland of 1737 
was repealed in fact by the act of 1790. This 
latter act applies only to aiding and abet- 
ting slaves to escape from slavery; that this 
act by implication repealed tlie act of 1737, 
and cited in support of it Nichols v. Squire, 
5 Pick. 168; Com. v. KimbaU, 21 Pick. 373; 
Com. V. Cromley, 1 Ashm. 179; U. S. v. AVilt- 
bergei', 5 Wheat [IS U. S.] 95. 

2d. The act of 1737 makes the offence 
punishable with death. The act of congress 
commonly known as the Penitentiary Act 
makes all offences punishable with death 
(except treason, mm-der and piracy) punish- 
able with imprisonment in the penitentiary. 
Judge Crawford decided that the reason why 
a right to challenge peremptory was allowed 
by the act of 1737 was that the offence by 
that act was capital; and that as the act of 
congress took away the reason of the right, 
therefore the right was also taken away, 
that this decision was imfounded in the 
strict law of construction, and therefore it 
should be overruled. 

3d. That color is not a presumption of 
slavery. Judge Crawford refused to give 
this instruction, but said color is prima facie 
evidence of slavery in this Disti-ict, but it is 
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a presumption that can be easily repelled by 
proof that the negi-o passes as a free man, 
which being made, the parties alleging or 
denying, would be put to positive or direct 
proof as in other questions. This was not 
law, and cited 7 La. (2d series) 619; Adello 
V, Beam-egard, 1 Mai-t. [La.] 183; 1 Dev. 
376; 3 Hai-. [Del.] 551. 

4th. That in order to convict the party of 
stealing, the servitude of the person alleged 
to be stolen must be proved, not by the mere 
daim of the master to hold them as his 
slaves, or by possession of them as such, 
but by evidence of such facts as will bring 
them within such clause of the constitution 
of the United States and such acts of con- 
gress, if any, as authorize slavery in the 
Bisti-iet of Columbia. In the trial below 
Judge Crawford declined laying down tlie 
law in this manner, and ruled upon this 
point as follows: "The ownership of a slave 
on a trial for stealing him is to be proved, 
as the ownership of any other piece of per- 
sonal property is to be proved. It is not nec- 
essary to do more than to establish, to the 
satisfaction of the jury that he is owned 
by the alleged owner, and is possessed and 
held as his slave by said owner." Mr. Hil- 
di*eth referred to the acts of Mai-yland, 1783, 
1784, 1796 and 1798, restrictmg the immigra- 
tion of slaves into the state, and that unless 
Hoover's slaves were in the District prior 
to 1783, or children of slaves here prior to 
that time, they weue not subject to larceny, 
and that the United States should have been 
held to proof that these slaves came under 
this class. 

5th. That the prisoner to be convicted, it 
must be proven that he Imew the slaves to 
be such at the time of taking tliem, citing 
3 Ohio; Nelson v. Whetmore, 1 Rich. Law, 
318. 

6th. That to constitute the offence of lar- 
ceny the taking must be proved to have been 
a taking with an intent to convert to the 
taker's use. Judge Crawford ruled on this 
point: "That to convict the prisoner of lar- 
ceny the jury must find that he took the 
slaves as charged, but I do not think that to 
constitute stealing, the original taking away 
must be with the intent to convert the slaves 
to tlie prisoner's use, and to derive a profit, 
advantage and benefit to himself from such 
use. The stealing must be felonious. The 
definition of larceny is the felonious taking 
and carrying away the goods of another. 
This definition must be used in consti-ulng 
tlie act of 1737, but when they use terms 
known to the common law, you must resort 
to the common law to see what those terms 
mean. Felonious taking is 'taking animo 
fm-andi' — as the civil law expresses it, 'luci'i 
causa.* This desh*e of gain, the court is of 
opinion, need not be to convert the article 
stolen to his (the taker's) own use, not to 
obtain for the thing the value in money of 
the thing stolen. If the act is felonious, and 
is prompted by a desire to obtain for Mmself 
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or another even, other than the owner, a 
money gain, or any other inducing advantage, 
a dishonest gain, it is in my opinion a lar- 
ceny. If a transportation of a slave is pre- 
ceded by a seduction of the slave from his 
duty, and a corrupt influence on his mind 
which induces him to comply with the desire 
of his seducer, that he should leave his mas- 
ter and go with him, and by corrupt in- 
fluences and inducements caused them to 
come to his ship and feloniously took and 
carried them down the river, he would be 
guilty of larceny." 

Mr. Hildreth cited: 1 Ai-chb.; 2 East, P. C. 
c. 16, § 2503; 2 Luce, 1089; Rex v. Cabbage, 
Russ. & R, 293; Res v. Sloi-fit, Id. 307. No- 
where, he said, did ilie legislation of the 
slave states go so far as to maie slave steal- 
ing anywise different from the stealing of 
any other property. 

7th. That slavery has no legal existence 
under the constitution, and congress has no 
power to recognize or legalize it 

November 2Sth, 1848. Mr. Key followed in 
reply, but as he was about commencing 
Judge CRANCH informed the counsel for 
the case that the following points presented 
by tlie counsel for Drayton, viz.: (1) That a 
prisoner had a right to peremptorily chal- 
lenge twenty jurors; (2) that color is not 
prima facie evidence of slavery; (3) that 
slavery has no legal existence in this Dis- 
trict; had been so often decided (negatively) 
in this com*t that no fm*ther argument would 
be heard on them. 

'Mr. Bradley followed Sir. Key on the same 
side. 

November 29th, 18i8. Mr. Mann addressed 
the com-t in behalf of the plaintiff in en-or, 
and confined himself to the four points left 
for discussion. 

November 30th, 1S4S. Mr. Mann finished 
his ai-gument 

February 19tli, 1849. The gi-eat principle 
involved in this case was the correctness of 
the definition of larceny given by the Judge 
of the ei'iminal court in the fifth exception, 
and on which several of the other exceptions 
Avere based. Judges CRANCH and MORSEL 
imited in reversing the decision of the court 
below upon this and the other points depend- 
ent thereon, and Judge DUNLOP delivered 
his opinion, difl'ering from the com-t and 
sustaining Judge Crawford. 

The following is the order of the court: 
Said cause having been brought to this court 
by Avrit of error, and now coming on to be 
heard on the transcript of the record from 
the criminal court, and after argument of 
counsel, and after mature consideration there- 
on, the judgment of the criminal cotn-t in this 
cause is hereby reversed because the court 
below erred in the following pai*ticulars, viz: 
1st. In giving the instructions stated in the 



second bill of exceptions. 2d. In giving the 
instructions stated in the third bill of ex- 
ceptions. 3d. In refusing to give the instruc- 
tions prayed by the prisoner as stated in his 
fifth bill of exceptions, and in giving the in- 
stniction therein stated. 4th. In giving the 
instructions stated in the prisoner's sixth bill 
of exceptions. 5th. In giving the insti-uction 
stated in the prisoner's eighth bill of excep- 
tions. 6th. In refusing to give the instruc- 
tions prayed by the prisoner as stated in his 
tenth bill of exceptions, and in giving the in- 
struction in lieu of it as stated in the same 
bill of exceptions. 7th. In refusing to give 
the instructions prayed by the prisoner as 
stated in his eleventh bill of exceptions, and 
in giving the instmction in lieu of it as stat- 
ed in the same bill of exceptions. It is there- 
fore ordered, that the judgment of the said 
criminal court in this cause be and the same 
is hereby reversed for the reasons aforesaid, 
and that this cause be and the same is hei-e- 
by remanded to the said criminal com-t with 
directions to award a venii-e facias de novo. 
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DRESKILL V. PARISH.^ 

[5 McLean, 213.] = 

Circuit Court, D. Ohio. April Tei-m, 1851. 

[Cited in Woodruff v. Bariiev, Case No. 17,- 
986; Spaulding v. Tuelier, Id. 13,221.] 

[This was an action by Peter DreskiU 
against Francis P. Parish to recover dam- 
ages for hindering and obstructing in the ar- 
rest of slaves. See Driskell v. Parish, Cases 
Nos. 4,087-4,089.] 

Mr. Parish, in proper person, moved the 
court in this case to retax the costs, on two 
grounds: 1. Because there was no service 
of a subpoena on Charles L. ilitchell and 
Andrew J. Dreskill, who appeared several 
terms, and were examined as witnesses. 2. 
Because several other witnesses were soi-ved 
with process, more than one hundred miles 
from the place of holding the court. 

BY THE COURT. The second objoction 
is not sustainable. A witness may be sum- 
moned if within one hundred miles of the 
place of holding the court, though his resi- 
dence be out of the district in which the 
court is held. But the subpoena runs 
throughout the district, the same as any oth- 
er writ. The deposition of a witness may be 
taken who lives more than one hundred 
miles from the place of holding the court 

The first objection, we think, is sustaina- 
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ble. ' The compensation to a witness' is al- 
lowed. If lie attend voluntarily or without 
summons, his fees cannot be charged against 
the losing party. The attendance, if not 
summoned, is voluntary. The indorsement 
of "Accepted" on the subpoena, never placed 
in the hands of the marshal or his deputy, 
by a witness, is not sufficient. Such a serv- 
ice would not authorize an attai^hment 
against the witness, for non-attendance. The 
service must be made by the marshal or one 
of his deputies. As no such service was 
made on the witnesses above named, their 
per diem and traveling expenses cannot be 
charged to the defendant, but must be taxed 
to the party summoning them. 
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Case Wo. 4,076. 

BRESKILL V. PARISH.^ 

[5 McLean, 241.] = 

Circuit Court, D. Ohio. April Term, 1851. 

"Witness— SuBi'OEN'A— Taxation of Fees — Depo- 
sitions. 

1. A subpoena runs like all other process, , 
throughout the district, and also a hundred miles ; 
from the place of holding court. 

[Cited in Young v. Merchants' Ins. Co., 29 
Fed. 275.] 

2. A deposition may be taken of a witness 
who lives more than one hundred miles from 
the place where the court is held. 

[Cited in Young v. Merchants' Ins. Co., 29 
Fed. 275.] 

3. A witness who attends voluntarily, is enti- 
tled to his fees, from the party at whose in- 
stance he attends. 

[Cited in Anderson v. Moe, Case No. 359;* 
Spaulding v. Tucker, Id. 13,221; Dennis v. 
Eddy, Id. 3,793; Re Williams, 37 Fed. 
32G; Hunter v. Russell, 59 Fed. 966.] 

4. But the losing party cannot be taxed with 
the fee of a witness unless he be regularly sum- 
moned, by the marshal or his deputy. 

[Cited in Woodruff v. Barney, Case No. 17,-" 
980; Anderson v. Moe, Id. 359; Cummings 
V. Akron Cement & Plaster Co., Id. 3j473; 
Spaulding v. Tucker, Id. 13,221; U. S. v. 
Sanborn. 28 Fed. 303; Haines v. McLaugh- 
lin, 29 Fed. 70; The Yernon. 36 Fed. 116; 
Burro\s t. Kansas City, Ft S. & M. R. Co., 
54 Fed. 282.] 

[This was an action by Pet^r DresMll 
against Francis D. Parish to recover damages 
for hindering and obstructing the arrest of a 
slave. See Cases Nos. 4,087-4,089.] 

Mr. Stanbery, for plaintiff. 

OPINION OF THE COURT. Mr. Parish, 
the defendant, moved the com-t to retas the 
cost bill on two groimds: 1. Because. there 
was no service of a subpoena on Charles S. 
Mitchell and Andi'ew J. DreskUl, who appear- 
ed several terms and were examined as wit- 
nesses. 2. Because several other witnesses 
were summoned who lived more than one 



hundred miles from the place of holding the 
comrt 

The court said, the second ground is not 
sustainable. A witness may be summoned 
if he live within one himdred miles of the 
place where the com-t is held, though his resi- 
dence may be out of the district in which the 
court is held. But a subpoena runs through- 
out the district, without regard to the dis- 
tance, the same as any other writ. The de- 
position of a witness may be taken who lives 
more than one hundi-ed miles from the place 
of holding the <!ourt. The first groimd is 
sustainable. The compensation to a witness 
summoned is allowed. If he attend volun- 
tarily or without summons, his fees cannot 
be charged against the losing party. The at- 
tendance of the witness is voluntary if he 
be not summoned. The indorsement of "Ac- 
cepted," as in this case, by the witness on the 
subpoena, which was never placed in the hand 
of the mai-shal, is not sufficient No attach- 
ment can issue to compel the attendance of 
a witness, under such a service. 

In the case of U. S. v. Burr,= the coui-t say, 
an attachment against a witness for non-at- 
tendance, pm'suant to a subpoena, must be 
served by the marshal. And in the case of 
the U. S. V. Caldwell [Id. 14,708], an attach- 
ment was refused against a material witness 
who had not been regularly summoned. 

The 6th section of the act of 28th Februai-y, 
1799 [1 Stat 626] provides that the compensa- 
tion to a witness summoned shall be, &c. A 
witness not summoned, of com-se, can receive 
no compensation. 

The comi: ordered the allowance made to 
Mitchell and Dreskill shall be stricken out of 
the cost bill taxed against the defendant, and 
that their attendance be charged to the party 
sxmamoning them. 
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Case 'No. 4,077. 

In re DRESSER. 

[3 N. B. R. 557 (Quarto, 138).] ^ 

District Court, D. Maine. 1870. 

Bankudptcy— Bankrgpt's Failckb to Pay over 
Money— Contempt. 

The bankrupt court will adjudge a bankrupt 
guilty of contempt of court who fails to pay 
over to his assignee money returned "cash on 
hand," in his schedule of assets, or to the mar- 
shal as messenger in involuntary cases. Bank- 
rupt committed and ordered to be detamed un- 
til he should pay the amount stated on his m- 
ventory, together with costs. 

rOited in Re Salkey, Case No. 12,253; Re 
How, Id. 6,747.] 

FOX, Disti'ict Judge. E. K. Dresser bad 
been adjudged a bankrupt on the petition 
of his creditors, and a warrant had been 
issued to the marshal as messenger, requir- 
ing him to take possession of all the estate 
of the banki'upt, and ordering the bankrupt 
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within ten days to deliver to tlie messenger 
a schedule of his creditors, and an inventoi-y 
of his estate. The schedule and inventory 
were delivered to the mai-shal, and from the 
inventory it appeared that the debtor was 
possessed of one hundred and fifty-six dollars 
and fifty cents. This sum had been repeat- 
edly demanded by the marshal, but tlie 
bankrupt had never paid over any part of 
it, at last excusing himself by claiming he 
had spent it in the support of his family. 
G. P. Mattocks was chosen assignee of the 
bankrupt, and not having received this 
amount, he petitioned the court for an order 
to show cause why he had not paid over 
the money, and that he should be adjudged 
guilty of contempt of the court. This bank- 
rupt was brought into court in Portland, be- 
fore Judge FOX, and the com^t decreed that 
the banla-upt was guilty of contempt in not 
complying with the warrant of the com-t, 
and ordered that he should- be committed 
to the jail in Portland, there to be detained 
until he should pay the amount stated on 
his inventory, together with the costs, or 
until the fm-tlier order of the court. The 
bankrupt afterwards paid the amoimt 

This is the first case in which the district 
court has been called upon to enforce a com- 
pliance with orders and decrees, although 
in many instances bankrupts have failed to 
comply with the orders of the com't within 
the time prescribed. We understand that 
hereafter, in all cases where the orders ai'e 
not promptly complied with, they will be at 
once enforced by an arrest of the delinquent 
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Case No. 4,078. 

DREW V. HULL OF A NEW SHIP. 

[17 Leg. Int. 405.]* 

District Court, D. Massachusetts. 1SG9. 

Maritime Liexs— Matekials Fuknished — Fat- 
MKKT BT Note — Receipt. 

[1. Lumber sold to a shipbuilder, who has 
several vessels on the stocks, but not for use 
in any particular one of them, gives rise to no 
lien, against one in which part of it is used. 
Rogers v. Currier, 13 Gray, 129, followed.] 

[2. Where a bill is receipted "Received pay- 
ment by note," the giving of the note must be 
treated as a payment thereof, in the absence of 
any evidence to qualify the receipt.] 

[This is a libel by E. O. Drew against the 
hull of a new ship (George W. Jackman and 
others, assignees, claimants).] 

SPRAGUE, District Judge. This is a libel 
wherein the libellant seeks to recover against 
the ship for the value of a cai-go of hai'd 



' [Reprinted by permission.] 



pine lumber, consisting of 143,000 feet, which 
he avers he furnished Cm-rier & Townsend, 
at Newburyport, in April, 1856, to be used 
in this ship. It appeared tliat Feb. 6, 1S56, 
CuiTier & Townsend were ship builders, do- 
ing a large business at Newburyport, and 
had then two large ships on the stocks, and 
that in February they contracted with AVil- 
liams and Daland to build another of a thou- 
sand tons for them. The written conti'act 
for this last was produced and was dated in 
April following. On the 6th of February, 
C. & T. gave the libellant an order for this 
cargo of lumber, specifying its dimensions. 
The lumber was to come from Georgetown, 
"South Carolina, and had been there sold to 
the libellant by Resley & Co. The price to 
be paid for the lumber was $15 per thousand 
at Georgetown, and C. fr T. were to pay the 
freight at .?10 per thousand. The libellant 
had previously chartered the bark Richmond 
for a voyage fi-om Boston to Georgetown, 
with a cargo of ice, and back with naval 
stores or lumber to Boston or Newburyport 
O. & T. applied to him, and obtained this 
bark to bring the lumber at $10 per thou- 
sand. The lumber was laden on board at 
Georgetown, and 0. & T. insured it to New- 
bm-yport. The bill of lading was in libellant's 
name. The bark an-ived April 25th, and C. 
& T. at different times paid the master §600 
on account of freight The lumber was all 
delivered to them. When they gave the 
order nothing was said of its being for any 
particular vessel, nor was there anything in 
the bill of lading, invoice, or bought and sold 
note, to indicate this. C. & T. were to have 
ninety days' credit for the lumber from the 
date of the bill of lading. Before the lum- 
ber arrived the libellant sent C. & T. a bill 
of it, amounting to about $2,200, and re- 
ceived their note on 90 days therefor, and 
receipted the bill. "Received payment by 
note." Shortly after C. & T. failed and took 
the benefit of the insolvent laws, and the 
claimants became their assignees. Before 
their failure they had used some 1S,000 feet 
of this lumber in the ship libelled, and the 
assignees, after their appointment, used some 
45,000 feet more. A portion of the balance 
was used in another ship, and the rest sold 
by the assignees. The libellant had paid 
the freight under his chartei- party, and now 
claimed a lien for 63,000 feet of this lumber, 
at $25 per thousand. 

The claimants objected that there ^^'as no 
lien: 1. Because the lumber was not fur- 
nished for any specific ship, and boctiuse 
this case came within the decision of Rog- 
ers V. Cm-rier, 13 Gray, 120. 2. Because 
the conti-act and sale were not in Massachu- 
setts, but in South Carolina, and hence the 
case came within the decision of Tyler v. 
Currier, Id. 134, 3. Because the note re- 
ceived, under the receipt in the bill, that it 
was paid by note, was, in the absence of all 
controlling evidence, a payment. 
[THE COURT held that] imder the facts 
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shown, tlie case came clearly wltliin that of 
Rogers V. Currier [supra], and that the lum- 
ber, not being shown by the libellants to 
have been furnished for a pai'tieular ship, 
there was no lien. As this disposed of the 
case, he did not consider the remaining 
questions fmther than to say, that in his 
judgment it would be difficult for the libel- 
lant to maintain his case against the thh'd 
objection, without reference to the law as 
held in this state, as to notes being pay- 
ment, it seemed clear that when the party 
declared, as in this case, he did receive such 
note in payment, and ^id not attempt to 
•<iualify this declaration by any evidence, 
the note was to be treated as payment. 
Such would be the law under the decisions 
in ISngland and the courts of this country, 
irrespective of the peculiarity of the rule in 
ilassachnsetts which THE COURT was not 
disposed to extend. Libel dismissed with 
costs. 



Case mo. 4,079. 

DREW V. MILWAUKEE & ST. P. B. CO. 

[5 Chi. Leg. News, 314.] 

Circuit Court, D. Minnesota. March, 1S73, 

AcTio:f TO RecovEU fou IxJUHiEs Causino Death 
— Demuriier TO Complaint. 

The plaintiff brought this action to recover of 
Vhe defendant damages for running over and 
thereby causing the immediate death of the in- 
fant daughter of the plaintiff: held, under the 
common law that the plaintiff could not recover, 
and that if any action can be maintained it 
must be by virtue of the state statute and in 
the name of her personal representative. 

This action is brought by the plaintiff 
tGeorge G. Drew] to recover of the defend- 
ant [Milwaukee & Saint Paul Railroad Com- 
pany] damages for running over and thereby 
causing, as it is alleged, the immediate 
death of Iza Drew, the infant daughter of 
the plaintiff. The negligence of the defend- 
4int is properly and fully alleged. The fol- 
lowing are the allegations of the complaint, 
respecting the capacity in which the plaintiff 
brings the action: "This plaintiff is the 
father of Iza Drew, a minor, who was one 
-and one-half years of age on the 5th day of 
^lay, i872,"— the date of injury for which 
the suit is brought—" * * * and this plain- 
tiff, as the father of said minor, was entitled 
to the services of said minor during her 
minority, and that by reason of the wrongful 
-and negligent act of the said defendant, in 
causing the death of the said minor as afore- 
said, the plaintiff has been deprived of the 
services and societj- of tlie said minor to his 
damage in the sum of five thousand dollars," 
wherefore he demands judgment The de- 
murrer to the complaint is on the ground 
■ that it does not state a cause of action in 
favor of the plaintiff. 

Bigelow, Flandrau & Clark, for demurrer. 
Atwater & Babcock, for plaintiff. . 
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Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

DILLON, Circuit Judge. This is an action 
by the father to recover damages for the 
loss of services of his infant daughter, who 
is alleged to have immediately died by rea- 
son of the tortious conduct of the defend- 
ant's servants. Where death has thus en- 
sued, it is a settled principle of the common 
law that no such action can be maintained. 
This principle is so well known, and has 
been so often declared, that it is not neces- 
sary to enter upon a review or discussion of 
the cases. Carey v. Berkshire R. Co., 1 
Cush. 475; Green v. Hudson River R. Co., 2 
Keys (*41 N. Y.) 294; Id., 28 Barb. 9; Pack 
V. Mayor, etc., of New York, 3 Comst [3 N. 
Y.] 493; Eden v. Lexington & F. R. Co., 14 
B. Mon. 165; Hyatt v. Adams, 16 Mich. ISO. 
In this last case it is held that whore the 
death of the person injured does not at 
once ensue, a person entitled to the service 
of the one injured may recover for such dam- 
ages as accrued up to the time of the death, 
but not for damages caused by reason of 
such death. See, also, Sherman v. Western 
Stage Co., 24 Iowa, 515. 

The principle above mentioned is so In- 
veterately rooted in the common law, as 
judicially declared in England and in this 
country, as to preclude any inquiry by the 
courts into its policy or wisdom. It is, per- 
haps, difficult to defend it at this day; and 
hence in both countries the common law has, 
in this respect, been modified by legislation. 
So far, then, as any right of recovery exists 
where death has immediately ensued from 
tlie injury complained of, it is by virtue of 
express enactment The statute of Minne- 
sota provides, that "where death is caused 
by the wrongful act or omission of any party, 
the personal representatives of the deceased 
may maintain an action. If he might have 
maintained an action, had he lived, for an 
injury caused by the same act or omission." 
Gen. St p. 546, §2. If an action can be main- 
tained, it must be by virtue of this statute, 
and this gives the remedy to the personal 
representative of the deceased, that is, to his 
administi'ator or executor. Bou tiller v. The 
Milwaukee, 8 Minn. 97 [Gil. 72]. Demurrer 
sustained. 



Case 3Sro. 4,080. 

DREW et al. v. POPE et al. 

[2 Sawy. 72.]* 

District Court, D. California. Oct 20, 1871. 

Seamen Paid out of Proceeds of Wrecked 
Vessel— Payme.nt of Extra Wages to Consul. 

1. The rule of the maritime law, as declared 
by Mr. Justice Ware, that the seaman is en- 
titled, in cases of wreck, or semi-naufragium, to 
be paid out of the savings of a wreck, or the 
proceeds of a condemned vessel, not only his 

^ [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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wages, but an additional amount equal to the 
expenses of hiss return home, are superseded by 
the special laws on the subject enacted by con- 
sresSi 
[Cited in Kelly v. Otis, 23 Fed. 905.] 

2. When a vessel had been condemned and 
sold, as not worth repairing; and the master, 
at the instance of the consul, paid to the latter 
the three months' extra wapres required by law 
to be paid to him, when a vessel is voluntarily 
sold; which wages the men failed to receive, 
or apply for; hchl, that the payment of the 
extra wages to the consul, discharged the own- 
er's liability therefor; but that the master had 
no right to deduct from the amounts due the 
men, a charge for exchange. 

[This was a libel by George Drew and 
others against Pope and Talbolt to recover 
wages as seamen.] 

D. T. Sullivan, for libellants. 
Milton Andros, for respondents. 

HOFFMAN, District Judge. The libellants 
in this case were shipped as seamen on board 
the ship Guiding Star, for a voyage from this 
port to Hongkong and back. The outward 
voyage was duly performed, and the return 
voyage commenced. Shortly after leaving 
Hongkong, the vessel encountered a typhoon, 
from which she sustained such injuries, as, 
in the judgment of the master, to compel her 
return to Hongkong, On her arrival at Hong- 
kong, a survey was held upon her, and she 
was found to be in such a condition, as to 
render it inexpedient to repair her. It was 
thereupon determined to sell her, and the men 
were discharged. The vessel was subse- 
quently sold for $5,700. 

It is claimed on the part of the libellants 
that they were entitled, under these circum- 
stances, to receive their wages up to the time 
of their discharge, together with a further 
sum sufficient to cover the expenses of their 
return. The respondents contend that the 
return voyage having been broken up by 
perils of the seas, and no freight having been 
earned thereon, the men were entitled to re- 
ceive only their wages for the outward voy- 
age, and during one half of the time the ves- 
sel lay at the outward port of delivery; and 
that more than this amount is admitted to 
have been paid to them. 

The right of mariners to be compensated 
out of the savings of a wreck, which they 
have assisted in preserving, is recognized by 
all the authorities on maritime law. Wheth- 
er this compensation is to be deemed wages 
earned under their contract, and payable, be- 
cause the case of shipwreck constitutes an 
exception to the general rule, that no wages 
are due where no freight is earned; or, wheth- 
er the contract is to be regarded as a mere 
salvage compensation, has been much de- 
bated in the courts. The weight of authority 
is perhaps in favor of the former view. The 
point is not ordinarily of much practical im- 
portance; for it is admitted, by those who 
maintain that the compensation is in the na- 
ture of salvage, that the amount to be paid 
is merely the wages due; so that, whether it 



be termed "wages," or "wages in the nature- 
of salvage," is often, as observed by the edi- 
tor of the Sth edition of Kent's Commenta- 
ries, a question of verbal discussion and criti- 
cism rather than of a substantial distinction. 

In The Two Catherines [Case No. 14,288], 
Judge Story put the claim of the seamen to- 
wages in case of shipwreck, on the ground 
of a qualified salvage alloivance, but he ob- 
serves, in a note to the Gth edition of Abbott 
on Shipping (page 753), that the court inti- 
mated that it ought to be put on the ground 
of an exception to the rule, that no wages 
are due where no .freight is earned; but he 
did not then think that the rule, upon the au- 
thorities had been so construed. In the sub- 
sequent case of The Neptune, 1 Hagg. Adm. 
227, Lord Stowell, in an elaborate and ad- 
mirable judgment, allowed seamen their 
wages, as such, out of the savings of a wreck, 
recognizing their claim as a distinct excep- 
tion to the general rule. See Curt Merch. 
Seam. 285-290; The Massasoit [Case No. 9,- 
260J. "That there may be, in the infinite 
range of human possibilities that may hap- 
pen in the intercourse of men, circumstan- 
ces which might induce the court to open it- 
self to their claim as salvors," was admitted 
by Lord Stowell in The Neptune, supra, and 
Judge Story in The Two Catherines [supra], 
observes, "In my judgment there is not any 
principle of law which authorizes the posi- 
tion, that the character of seamen creates an 
incapacity to assume the character of sal- 
vors." But it is evident that the cases re- 
ferred to by these great judges, as of possible 
occurrence, are rare and exceptional, and 
where the seaman, by some extraordinary 
exertions or signal display of gallantly and 
energy, may justly be deemed to have per- 
formed services beyond those to which his 
contract and his duty bound him, and which, 
therefore, entitle him to an additional rec- 
ompense. But, as observed by Lord Stowell, 
"those circumstances must be very extraordi- 
nary indeed, for it is the stipulated duty of 
the crew (to be compensated by wages) to 
protect the ship through all perils, and lieir 
entire possible service for this purpose is 
pledged to that extent." The Neptune, supra. 

In the case of The Dawn [Case No. 3,GGG] 
it was held by Mr. J. Ware, after an elab- 
orate examination of the provisions' of the 
ancient laws of the sea, that the maritime 
law on principles of public policy allows, 
in case of shipwreck, an extra reward be- 
yond their wages, and in the nature of sal- 
vage to seamen according to their merit, 
against the property saved, which ought not 
to be less than the expenses of their return 
home. The case in which this judgment 
was rendered, was, in all respects, similar 
to the case at bar. The vessel was com- 
pelled by sea perils to seek a harbor of ref- 
uge, where, after a survey, she was con- 
demned and sold as a wreck. No extraor- 
dinary exertions on the part of the crew be- 
yond the line of their ordinary duty were 
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shown, and the decision recognises the right 
of seamen in every case of shipwreck, or of 
semi-naufragium, where tlie vessel has been 
rendered unnavigahle by sea perils, and con- 
demned and sold, to a salvage remuneration 
in addition to their wages, at least equal to 
the expenses of their return home, unless 
they have forfeited the right by their mis- 
conduct At the time this decision was ren- 
dered, the act of August 18, 1836, had not 
been passed. By that act it is expressly 
provided, that in cases of wrecked, or strand- 
ed vessels, or vessels condemned and sold 
as unfit for service, no payment of extra 
wages shall be required. [11 Stat 62.] In 
this act, and the act of 1S40, to which it is 
an amendment, the attention of congress 
was specially directed to the subject of se- 
curing to seamen discharged abroad the 
means of returning to their homes. Upon 
the sale abroad, of any vessel not rendered 
necessary by superior force, damage by 
tempest, or other casualty, the master is re- 
quired to deposit with the consul three 
months' exti*a pay, two thirds thereof to be 
paid to the seamen upon his engagement on 
board any vessel to return to the United 
States, and the other third to be retained by 
the consul as a fund, &c. 

It may therefore be justly concluded that 
congi'ess, in this class of cases, intended to 
exempt the master from the duty of provid- 
ing means for tlie return of the seamen; and, 
if so, the provision in question must be taken 
as repealing or superseding the rule of the 
maritime law, as declared by Mr. Justice 
Ware, even if such a rule had theretofore 
been recognised and established in om* juris- 
prudence. The point, however, is not mate- 
rial to the present case; for the master has 
paid to the consul the whole amount of extra 
wages, which would have been required 'of 
him, if the vessel had been voluntarily sold. 
The men declare that they have not received 
them; but they do not appear to have de- 
manded them of the consul; and, even if 
they had done so, and payment had been re- 
fused, the default of the consul would not 
have rendered tlie master liable to pay them 
a second time. That the payment was prop- 
erly made to the consul, and not to the men, 
is clear from the explicit language of the 
law, and fi'om the provisions of the act of 
1S40 [5 Stat 39i] which require that the two- 
thirds belonging to the men shall be paid 
them by the consul only, upon then* engage- 
ment on board of a vessel to retm-n to the 
United States, and from those of the act of 
1856 [11 Stat 62] which require the consul to 
pay out of the seamen's share of extra wages 
any expenses he may have incmrred for board 
or necessaries, after his discharge, and di- 
rect him to retain a sufficient sum for the 
pm'pose, paying over to the seamen only the 
balance. It may be objected that this pay- 
ment was a nullity, because no extra wages 
wei'e required to be paid by the act of con- 
gress, and the claim of the seamen, under 
Tfed.cas. — 68 



the maritime law, cannot be satisfied by a 
payment to the consul. But they claimed 
extra wages, and their claim was allowed by 
the consul, and paid by the master; they 
cannot now be heard to say that their claim 
was a different one, and such as could only 
be satisfied by a direct payment to them- 
selves. Moreover, the master had a right to 
waive the exception of the law in favor of 
stranded and condemned vessels, to treat the 
sale as a voluntary one, and fulfill all the 
obligations imposed on masters, in cases of 
voluntary sales. 

It is contended by the advocate for the 
libellants, that the proof of unnavigability of 
the vessel are insufficient; that the report of 
the sm-veyors is inadmissible to prove tlie 
truth of the statements it contains, and that 
it does not satisfactorily appear that the ves- 
el might not have been repaired, and re- 
sumed her voyage within a reasonable time. 
Assuming these positions to be well taken, 
the result is that the sale must be considered 
a volimtary one, and the consul was right 
in exacting, and the master in paying to him, 
the three months' extra wages required by 
law; upon doing which, the master was re- 
lieved from fm-ther liability. The evidence 
of the payment of the extra wages consists 
of the master's positive testimony to that ef- 
fect, corroborated by the deposition of the 
vice-consul, or consul's clerk, who swears that 
he has every reason to believe the fact, 
though he did not see the payment actually 
made. The master also produces a receipt 
for the wages, signed by the consul. The 
men admit that, after receiving their wages 
earned, they made no subsequent application 
to the consul for extra wages deposited with 
him. The payment therefore, of these wages 
to the consul by the master must be taken 
as fully proved. 

It is fm-ther contended, on the part of the 
men, that the amounts paid them 'weve less 
than the wages earned up to the time of their 
discharge. In support of this allegation, 
they produce certain slips of paper, upon 
which the amounts due them are markeil, 
and which Ihey say was all they received. 
Mi'. Nickerson, however, states that these 
slips were handed to the men before tlieir 
accounts were made up, merely as an ap- 
proximate statement of the sums due them, 
and to be exhibited to the boarding-house 
keepers hy the men, to enable them to ob- 
tain ci'edit for board and lodging. That tJie 
accoimts were accurately made up on the 
succeeding day, and the full amoimts due 
the men, as shown by the captain's books, 
were paid them in the consul's office, the 
men signing a receipt therefor. This receipt 
is produced and sworn to by the master. It 
is also identified by Mr. Nickerson, who tes- 
tifies that it was signed by the men in his 
presence; and that the sums therein men- 
tioned were paid them, less only the differ- 
ence in exchange, or cost of procm-ing Amer- 
ican money, and a sum deposited with the 
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boarding-house keepers as security tor "board, 
with the assent of the men, and in accord- 
ance with the custom of the place. This evi- 
dence is, I think, sufficient to establish that 
the men received the sums receipted for by 
them, less only tlie deductions above men- 
tioned- But I cannot perceive by what right 
the master deducted from theu: wages the 
expense he was put to, in obtaining the fimds 
to pay them. If he had contracted with 
them to pay a certain sum in American gold 
coin, in China, it would have been clearly 
his duty to fulfill his contract according to 
its terms, and to provide, at his own expense, 
the means for doing so. In this case, the 
law imposed on him the duty of paying a 
certain sum of money; that duty arose upon 
the happening of a contingency, which he 
was bound to provide for. He has no more 
right to say that the fulfillment of this duty 
was expensive to him, and that expense must 
be borne by the men, than any merchant 
who had contracted to deliver a similar sum 
in American coin at a foreign port, would 
have, to charge the person with whom he 
had contracted, the expense incmTed in ob- 
taining it. I think that the amount so de- 
ducted must be paid to the men. The sum 
is insignificant, and the deduction was prob- 
ably made by the master under a misconcep- 
tion of his rights. A decree for the amount 
charged for exchange, to be settled before a 
commissioner, if tlie parties are imable to 
agree, but without costs, must be entered. 



DREW (SMITH v.). See Case No. 13,038. 

DREW (UNITED STATES v.). See Case No. 
14,993. 

DREW (WESTERN DmSION OP WEST- 
ERN N. C. R. CO. v.). See Cases Nos. 
17,433 and 17,43i. 

DREW, The DANIEL. See Case No. 3,565. 
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Ex parte DREWRY. 

In re WALKER. 

[2 Hughes, 435.] * 

District Court, E. D. Virginia. June 14, 1875. 

BwKKLi'ToY — Sale without Notice to Lien 

OkCDITOKS— JUUISDICTION TO ADJUDICATE LlENS 
— Pl.EXAltT SriT. 

1. Where real estate incumbered by li^s has 
been sold by order of the bankruptcy court, up- 
on a petition in bankruptcy of which personal 
notice was not given to lien creditors, and an in- 
quiry and report of liens and their priorities had 
not been made before the sale, held, that the 
sale was void as to the lien creditors, without 
personal notice. 

2. Where not only a vendor's lien upon real 
estate which had been purchased by the bank- 
rupt was unsatisfied, but liens were claimed 
which had attached upon the property before 
it came to the vendor of the bankrupt, held, 
that the title to the property and the rights of 



^ [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



parties cannot be adjudicated in the proceeding 
in bankruptcy, but resort must be had to a 
plenary proceeding in equity, either in the dis- 
trict or circuit court, especially if the value in 
controversy be large enough to give the right 
of appeal to the supreme court of the United 
States. 

In banla:uptcy. By deed of 22d August, 
1866, William C. Claiborne conveyed to Sam- 
uel D. Drewry his one-seventh interest in 
bis deceased father's property and family 
residence on Dan river, opposite the town of 
Danville, Vii'ginia, called "Mount Blanc," 
containing about 260 acres. Liens existed 
on this interest at the time against Claiborne 
which are immaterial to the question now 
in controverisy. This deed was not recorded 
in the clerk's office of the coimty of Pittsyl- 
vania until the 30th March, 1868. Drewry's 
original object in purchasing this interest 
was to hold it for awhile and resell it to 
P. G. Claiborne, brother of W. C. Claiborne, 
who were both brothers-indaw to himself, 
in order that P. G, Claiborne might own the 
family residence; which afterwards P. G. 
Claiborne found he could not afford to do. 
In September, 1867, James M. Walker, the 
bankrupt, undertook to pm-chase the Mount 
Blanc property, through P. G. Claiborne as 
to several of tie shares. In his negotiations 
with P. G. Claiborne the latter represented 
to Walker that he conti-olled the interest 
which Drewry had purchased from W. C. 
Claiborne; and he exhibited to him a note 
addressed to Walker by Drewry^ dated Sep- 
tember 11th, 1867, in which Drewry stated 
to Walker that he had "pm'chased W. C. 
Claiborne's interest in Mount Blanc for P. 
G. Claiborne." It resulted from these nego- 
tiations that Walker purchased of P. G. 
Claiborne this and several other interests in 
Mount Blanc at the rate of ?2,000 for each 
seventli; giving, amongst other things, his 
note of §2,000 for the purchase-money of 
W. C. Claiborne's (or Drewry's) interest, and 
taking a deed from P. G. Claiborne convey- 
ing ail the interests he pm-chased, including 
that of W. C. Claiborne or Drewry, the deed 

being dated the day of September, 

1807. A vendor's lien was reserved in this 
deed for the pm'chas e-money of all the In- 
terests that were pm-chased, the whole 
agi-eed price being §7,500, for which it seems 
notes were given by Walker. Dm*ing this 
negotiation no interview whatevei' occurred 
between Dx'ewry himself and Walker. 

Of the notes given by Walker, the one 
intended for Drewry was made payable by 
Walker to J. W. McKinsey for §2,000, at 
fom" months, and was inclosed by P. G. 
Claiborne in a letter, from Danville, to Drew- 
ry, in Chesterfield county, with authority to 
DreviTy to put Claiborne's name upon it if he 
found it expedient to do so, which he did. 
This note was passed by Drewnry to Blanton 
& Eubank, carpenters, and was by his pro- 
cm'ement discounted by W. B. Isaacs & Co., 
bankers, of Richmond. It was protested for 
non-payment on the 28th January, 1868; suit 
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was brouglit upon it by Isaacs & Co.; judg- 
ment was recovered against all parties, and 
execution sued out and twice returned "No 
effects liable." In fact, however, Drewry 
took up tliis note after it bad been protested, 
and the suit was only pro forma in the nama 
of Isaacs & Co., as plaintiffs, who, at Drew- 
ry's reauest, continued to hold the note as 
ostensible owners. The first return of "No 
effects" was on the 2Sth May, 186S. On the 
22a day of May, 1868, S. D. Drewry and 
Alice, his wife, made a deed of the interest 
in Mount Blanc which Drewry had pur- 
-chased of W. C. Claiborne, to F. G. Clai- 
borne, duly acknowledged, and Drewry d&- 
:posited this deed as an escrow with W. B. 
Isaacs & Co., to be held by them until the 
payment by Wallcer of the purchase-money 
•of $2,000 due upon the note. As the note 
was never paid, and nothing appears to the 
contrary in the record, it would seem that 
this deed has never been recorded. Before 
jnaking this deed of escrow, Drewry had, on 
the 30th day of March, 1868, duly recorded 
his deed from W. C. Claiborne of the 22d 
August, 1866. 

J. M. Walker filed his petition in bank- 
ruptcy on the 26th day of March, 1868, and 
was duly adjudged a bankrupt on the 10th 
day of April, 1868. A petition was in due 
course, August 5th, 1868, filed in the bank- 
ruptcy proceeding, praying that his real es- 
tate should be sold free of liens and incum-. 
brances, and the liens thereon transferred to 
the proceeds of sale. No meeting of credit- 
ors was called to show cause against the 
prayer of the petition, and no notice given 
them of the petition. In this petition no no- 
tice was taken of the title of DrewiT to 
the one-seventh interest in Mount Blanc 
which had been conveyed to him by W. C. 
Claiborne by deed dated 22d August, 1866, 
4ma recorded 30th aiarch, 1868, which was 
before this proceeding. No notice of it was 
.given to Drewry by the register or assignees. 
Drewry, who lived more than a hundred 
miles off, had no notice at all, except that 
he was informed by F. G. Claiborne that 
""Walker's interest in Mount Blanc" was to 
be sold, in a letter which he received some 
time before the sale was made. The whole 
interest of Walker in Mount Blanc embraced 
by this proceeding for a sale, purported to be 
four and two-thirds of the seven interests 
which Walker held in the property, equiva- 
lent to two-thirds of the whole. The peti- 
tion set forth that the interests had been sub- 
ject to a life estate of the mother of the Clai- 
bornes, which had not fallen in until after 
the petition of Walker Ln bankruptcy, and 
had never been reduced to possession by 
Walker. In pursuance of the assignee's pe- 
tition for a sale, filed on the 5th August, 
1808, and the proceedings had thereon, an or- 
•der of this court was made on the next day, 
by its then judge, to wit, on the 6th day of 
August, 1868, directing a sale as prayed for 
by the assignee. None of the lien creditors 



had notice of or consented to this petition for 
sale except F. G. Claiborne and D. A. Clai- 
borne, who had given consent by counsel. 
Under the order of 6th August, 1868, a sale 
was made of the two-thirds interest in ques- 
tion, on the 31st August, 1868, when F. G. 
Claiborne was accepted as the highest bid- 
der at the sum of §6,000. It turned out that 
this purchaser was unable to comply with 
his contract, and there was a petition fiiled 
by the assignees on the 6th October, 1868, 
setthig forth that fact, and praying an order 
for a resale. There is no paper in the 
cause showing that there was ever an order 
of court for a resale. The absti-act of pro- 
ceedings certified by the register makes no 
mention of such an order, and there was 
none in fact. And at the subsequent sale, 
which was made by the assignees on the 27th 
January, 1869, and reported on the 24th 
Llarch, 1869, W. W. Keen became the pur- 
chaser at the sum of ?3,000. This sale was 
confirmed by the court on the 2d Decem- 
ber, 1869, the court in express terms in the 
order statuig that it was confirmed "without 
prejudice to the interests of parties not be- 
fore the court" In pursuance of this order, 
a deed was made to persons whom Keen rep- 
resented in the purchase. No report of 
liens existing upon the interests in the prop- 
erty sold was ordered until January 31st, 
1870, nor made until several months after 
that date, and after the sale. 

On the 12th September, 1871, Drewry filed 
his petition here, praying that the sale of his 
seventh interest in the Mount Blanc property 
should be set aside, and that the said interest 
might be restored to him by a proper deed 
to be executed according to the orders of this 
coui-t In due course of proceeding this pe- 
tition and the answers thereto, and the depo- 
sitions and proofs taken, having been heard, 
the then judge of this court, on the 4th day 
of April, 1872, entered a decree declaring the 
sale to Keen invalid to the extent of the un- 
divided seventh interest derived by Drewry 
from W. C. Claiborne; declaring that the 
said seventh interest was the estate and 
property of Samuel D. Drewry; setting aside 
as to that seventh the order confirming it, 
and the deed made in pursuance of the sale; 
and directing the assignees to reconvey the 
seventh interest to Samuel D. Drewry. On 
the 28th day of May, 1872, the assignees made 
a reconveyance to Drewry in pursuance of 
this decree. There was an appeal by W. W. 
Keen from this decree to the supervisory ju- 
risdiction of the circuit court, which was dis- 
missed -without prejudice, for failure of the 
petitioner to prosecute with effect 

A petition of review for errors appearing in 
the record is now brought in this court set- 
thig fortli some of the foregoing facts in this 
case, claiming that Drewry was bound by F. 
G. Claiborne's sale and by Claiborne's deed 
to Walker, and consequently by the sale and 
resale, to which Claiborne consented, made 
by the assignees in this cause of Walker's 
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tT\-o-tliirds interest in the ilount Blanc prop- 
erty. Upon this petition, after a full hearing, 
the question now to be decided is upon set- 
ting aside and annulling the decree of this 
court, made on the 4th of April, 1872. 

HUGHES, Disti-ict Judge. There are two 
questions to he decided in this case: (1) 
What was Drewry's interest, after the hank- 
i-uptcy of "Walker, in tlie one-seventh of the 
Mount Blanc property derived by him from 
W. G. Claiborne V (2) Was that interest af- 
fected by the proceeding of the assignees for 
a sale, and by the sale which they made? 

1. I cannot consent to tlie proposition that 
Drewry's letter to A^'alker, of the 11th of 
September, 1SG7, saying that he had pui-- 
chased W. G. Claiborne's seventh of Mount 
Bhmc for F. G. Claiborne, exonerated Walker 
as pm-chaser from F. G. Claiborne fi'om the 
effect of the rule caveat emptor, and relieved 
him of the duty of looking to the title. Sup- 
pose F. G. Claiborne had been a minor or a 
maiTied woman, would such a letter to Walker 
have justified him in accepting a deed of 
the property from F. G. Claiborne? Certainly 
it was his duty to see that his vendor was 
competent to make a deed. The univei-sal 
custom is for the purchaser of real estate 
to look to the record. That custom and the 
rule of caveat emptor required Walker to go 
to the deed-books of tlie county of Pittsyl- 
vania, and to withhold payment of the pur-- 
chase-mouey until he had ascertained the com- 
petency of F. G." Claiborne to convey W. C. 
Claiborne's interest in Mount Blanc, by finding 
W^ C. Claiborne's deed to F. G. Claiborne for 
that interest on record, or something equivalent 
to a deed. T'he letter of DrewTy contained 
no such assm-ance of title. It was equivalent 
to declarhig to Walker that he had purchased 
and held the title to the property himself, 
but did so for F. G. Claiborne, when Clai- 
borne should entitle himself to a conveyance 
of it, and that Claiborne could in meantime 
act for him as his agent, to the extent that 
agents for the sale of real estate may legally 
act. It was indeed notice to Walkei- that 
Drewry owned the propei'tj\ A brief note, 
such as that of Drewry to Walker, cannot be 
held to authorize a thU'd pei-son, mentioned 
as F. G. Claiborne was, to make a deed of 
the property to the pm-chaser. If so, what 
would become of all those wise provisions of 
law requiring formal conveyances of real es- 
tate to be made by solemn deed, express per- 
sonal acknowledgments of them to be made 
before magisti-ates or clerks of courts, and 
privy examinations of maiTied women as to 
relinquishment of dower, to be solemnly 
taken. A brief note such as that in question 
cannot be held to have passed Drewry's title 
to Claiborne, and can be allowed no other 
construction tlian that of making F. G. Clai- 
borne its author's agent to make a contract of 
sale. F. G. Claiborne's deed to Walker, there- 
fore, was a nullity as to the seventh interest 
of Drewry, so far as Drewry could be affect- 
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ed by it and it conveyed neither legal nor 
equitable tiUe to Walker. But this letter or 
note followed by Drewry's accepting Walk- 
er's negotiable note for $2,000 in purchase of 
Drewry's seventh interest, did bind Dre^vl•y 
to the sale made by Claiborne, as his agent 
The deed of W. G. Claiborne to Drewry, duly 
recorded on the 30th of March, IHGS, before 
the adjudication of Walter in bankruptcy, 
and before the appointment of Wallcer's as- 
signee, was notice of Drewry's title in the 
property to the assignees, and put them to 
the duty of inquiring after the deed of escrow, 
which Drewry deposited with Isaacs & Co. 
on the 22d of May, 1868, shortly after the ap- 
pointment of the assignees. Walker's interest 
was only an equitable one, subject to the deed 
of escrow. 

On the whole, the present condition of the 
title is this, the deed is still an escrow; it will 
be ineffectual to convey Drewry's interest to 
the assignees of F. G. Claiborne, who now 
are the assignees of Walker, until the note for 
the pm-chase-money of §2,000, with interest, 
is paid, and in the meantime the equitable 
title belongs to the assignees of Walker, the 
maker of the note. Of com-se, all this is said 
without reference to any lien previously exist- 
ing, which may have followed the interest 
when it was transferred by W. G. Claiborne 
to S. D. Drewry. So far as the dea-ee herein 
of April 4th, 1872, is inconsistent with the 
condition of the title as thus defined, it is er- 
roneous, and, after proper proceedings, should 
be corrected, for it was error to dea-ee that 
this seventh interest in Mount Blanc was ab- 
solutely the property of Drewry. The legal 
title only is in Drewry until the purchase- 
money due upon it, with interest, is paid. 
Then, and not before, must the deed go upon 
record, and then only would the title pass to 
the assignees of Walker. 

2. The equitable title of that seventh inter- 
est having been in the assignees of Walker, 
in August, 1868, subject to the lien of Drewry, 
under his deed of escrow, the second question 
is, was the proceeding for the sale of Walker's 
interest in Mount Blanc, affe^iting this seventh, 
such as to bind Drewi-y? That question does 
not admit of doubtful answer. The petition 
for the sale was filed in this com*t on the 5th 
of August, 1868, and on the next day, with- 
out notice of its filing to anj' human being in 
interest, a decree of sale was made. There 
had been a previous consent by F. G. Clai- 
borne and I. A. Claiborne by counsel to the 
sale, so far as their own respective interests 
were concerned, but the decree of sale, if 
binding anybody at all, binds nobody who 
was then interested in the Mount Blanc prop- 
erty, except those two men. There is not a 
particle of proof, nor is there even a pretence, 
that in giving that consent, F. 6. Claiborne 
acted as agent of Drewry. It is contended, 
on the contrary, that Isaacs & Co., who still 
formally held Walker's note, were then 
agents of Drewry, and it is alleged that they 
had notice of the petition. If they were 
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agents of Drewry at all, they were so only 
as to the note. They were merely holders 
of paper owned hy Drewry, and secured on 
real estate, the legal title to which was in 
Drewry, a title which conld not he affected 
except hy personal notice to Drewry. But 
even if Isaacs & Co. were agents of DrewjL-y, 
both as to the note and as to Drewry's legal 
title in the seventh interest in Mount Blanc, 
they had no notice. They not only are not 
proved to have had notice, and did not have 
notice of tlie petition for sale, hut it was im- 
possible for them to have had it, living as 
they did in Kichmond, a hundred and iifty 
miles from Danville, where the petition was 
filed. Even if they had had notice, the no- 
tice of one day would have been insufficient 
and an absolute mockery. The truth is, 
that no lien creditor had notice of the peti- 
tion for this sale- It was filed on one day, 
and the decree granted on the next Such 
a decree, without previous notice to lien cred- 
itors and without any time allowed them to 
ha've got wind of the proceedings, was ab- 
solutely null and void so far as it concerned 
them. Both sales" made under this decree, 
as well the first sale at which F. G. Clai- 
borne became the pui-chaser as the second 
sale under which "W. "W. Keen became the 
purchaser, and also the decree in confirma- 
tion of the resale, and the deed made in ex- 
ecution of it, were null and void as to the 
seventh interest of Drewry. I am not called 
upon to speak of its validity as to any other 
interest; but I will say that since I have 
come upon the bench in January, 1S74, per- 
sonal notice to lien creditors and a specific 
ascertainment of liens cind their priorities, 
have been cardinal prerequisites to sales of 
real estate by assignees, and it is impossi- 
ble for me to confirm any sale where they 
have been wanting. In this case they have 
been wholly wanting, grossly wanting. 

The order of this court made upon the pe- 
tition of Drewry on the 4th April, 1872, set- 
ting aside the sale as to Drewry's interest, 
must therefore stand. There could be no 
gi'ound of claim for its validity, except the 
one now urged in Keen's petition, to wit, 
that Drewry allowed two years after the 
cause of action arose to elapse before bring- 
ing his petition to set aside the decree of 
December 2d, 1809. But Drewry's petition 
was filed on the ISth September, 1871, which 
was less than two years after the decree 
of December, 1869, and after the sale of his 
interest; though more than two years after 
the decree of sale of August Gth, 1868. 
There is no limitation of time, however, to 
a petition in a proceeding in bankruptcy. 
The 2d section of the bankrupt act [of 1867 
(14 Stat. 518)] limits the time for bringing 
"suits at law or in equity" to two years, but 
contains no such limitation upon a proceed- 
ing in bankruptcy as such. This objection, 
therefore, does not hold good in the present 
case. 

I have but one other question to consider, 



and that is, as to the proper manner of try- 
ing the rights of all parties contestant, in re- 
spect to this seventh interest of Drewry in 
the Mount Blanc property. Not only is this 
a question between Drewry's and Walker's 
assignees, but it is alleged that there are 
holders of liens upon this seventh interest 
which accrued before Drewry derived this 
interest from TT. 0. Claiborne. These lien- 
ors had nothing to do with the bankrupt, or 
his assignees, or with the proceeding in 
bankruptcy. Their interests cannot be af- 
fected by a summary proceeding here of any 
sort They have a right to a full hearing 
in a plenary proceeding, and must have it 
if they ask for it I will set aside so much 
of the decree of the '4th April, 1872, as ad- 
judges the absolute title and interest in that 
seventh to Drewry, leaving the deed from 
the assignees as it is, but this shall be with- 
out prejudice to the right of Drewry or the 
assignees to institute a proper proceeding 
for the authoritative adjudication of that ti- 
tle. The value at issue is large enough to 
give the right of appeal from the district or 
circuit comt to the supreme com't If the 
right be tested here by petition in bank- 
ruptcy, there would be only an appeal to the 
supervisory jurisdiction of the circuit court, 
and no appeal would be allowable thence 
to the supreme court An adjudication of 
the title in a proceeding in bankruptcy would 
cut off this right of appeal, and such adju- 
dication m'lst not be made. 

In order to preserve this right to the par- 
ty who may lose the case in the inferior 
court, the rights of parties must be adju- 
dicated upon a plenary bill in chancery, 
brought either in the district or circuit court 
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In re DREYER. 

[2 N. B. R. 212 (Quarto 76).] ^ 

District Court, S. D. New York. Oct. 3, 1868. 

BAXKKUPTcr — Discharge — Fkaud. 

Yague and general specifications reciting 
fraud, &e., will not be received in oiiposition to 
discharge. 

[Cited iu Re Carrier, 47 Fed. 440.] 

I, Thaddeus Smith, of North Hadley, Mas- 
sachusetts, having proved my judgment and 
claim against the estate of said Frederick 
A. Dreyer, bankrupt, and having received 
notice of his petition for discharge from his 
debts, do hereby oppose the granting of said 
discharge; and for grounds of such opposi- 
tion, file the following specifications: First 
That the debts and each and every one of 
them which the judgment and claim proved 
before the register, Isaac Dayton, Esq., were 
created by the fraud, of said Frederick A. 

* [Reprinted by permission.] 
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Dreyer. Second. That said bankrupt has 
wilfully sworn falsely iu his affidavit an- 
nexed to his schedule and inventory of his 
property. Thii'd. That said bankrupt has 
concealed part of his estate and effects. 
Fom-th. That said Frederick A. Dreyer has 
f^iven fraudulent preference to his brother (or 
other relative), Dreyer and others, contrary to 
the provisions of the act under which the 
discharge is sought Fifth. That said Fred- 
crick A. Dreyer, since the passage of said act, 
has desti'oyed, mutilated, and altered his 
books, documents, papers, writings, and other 
securities, and has made false and fraudulent 
entries in his books of account and other doc- 
uments, with intent to defraud his creditors. 
Sixth. That the said Fi-ederick A. Dreyer has 
made a fi-audulent ti-ansfer or assignment of 

part of his property to one Dreyer, and 

others, for the purpose of prefen-ing said 
persons, and for the purpose of preventing his 
property from being distributed under the 
said act in satisfaction of his debts. Seventh. 
That said Frederick A. Dreyer has wilfully 
and fraudulently omitted a number of his 
creditors from his schedules in his application 
for his discharge herein. Eighth. That the 
said Frederick A. Dreyer has, in contempla- 
tion of becoming banlvrupt, made prepared 
pledges, absolutely or conditionally with said 
Tliaddeus Smith, and other creditors here- 
in, for the purpose of preventing his prop- 
erty from coming into the hands of the as- 
signee, and of being distributed under this 
act, in satisfaction of his debts. Thaddeus 
Smith, per N. Millard, Attorney. 

BLATCHFORD, District Judge. The specie 
fications filed in opposition to a discharge are 
altogether too vague and general to be triable. 
A discharge is gi-anted. 
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DRIGGS V. MOORE. 

[1 Abb. (U. S.) 440; ^ 3 N. B. B. G02 (Quarto, 

149).] 

Circuit Co.urt, E. D. Michigan. March Term, 

18T0. 

Bankruptcy — Isvai.iditt of Pkefekextial As- 
siGXMESTS — What js Insolvexcy. 

1. When an insolvent debtor gives a mort- 
gage in favor of one creditor, with intent to se- 
cure to him a preference over other creditors, 
and such creditor has, at the time, reasonable 
cause to believe the debtor insolvent, the mort- 
gage is void, by the provisions of the bankrupt 
law of 1867 [14 Stat. 517]. 

2. If, from the circumstances under which the 
mortgage was given, it must necessarily have 

^ [Reported by Benjamin Vaughan Abbott, 
Esq., and here rpprinted by permission.] 



operated as a preference, the creditor will not 
be heard to say, in support of the transaction, 
that the debtor did not intend to create one. 
[Cited in Re Silverman, Case No. 12,855; 
Goodenow v. Milliken, Id. 5,535; Wal- 
brun V. Babbitt, 16 "Wall. (S3 U. S.) 581; 
Ourrau v. Hunger, Case No. 3,487; Alder- 
dice V. State Bank of Virginia, Id. 154.] 

3. The question of insolvency is a question 
of fact, and depends, iu part, upon the usage 
and understanding which prevails in the lo- 
cality with reference to which the question 
arises. 

4. The rule that a trader who is not able to 
pay all his debts in the usual ordinary course 
of business as persons carrying on trade usual- 
ly do, is to be regarded as insolvent,— approved, 
as a general rule. 

5. Failure to pay a single debt when due, 
is not sufficient to establish insolvency. 

This bill in equity was filed by Frederick 
B. Driggs, as assignee in bankruptcy of the 
estate of Tonkin & Trewartha. against the 
persons composing the firm of Moore, Foote 
& Co., to recover assets of his assignors, 
which defendants had sold in virtue of .a 
claim to them under a mortgage executed 
by the assignors. 

Driggs & Pond, for complainant 
iMeddough & Lothrop, for defendants. 

WITHEY, District Judge. Tonkin & Tre- 
wartha, of Eagle Harbor, in the upper penin- 
sula of Michigan, being indebted to defend- 
ants, mei'chants of Detroit, for merchandise, 
and also on a claim transferred to them in 
favor of Allan Shelden & Co., amounting in 
the aggregate to about twelve thousand dol- 
lars, on May 9, 1S6S, to secure the payment 
thereof, executed to the defendants a chattel 
mortgage on all or nearly all their personal 
property, including two stocks of goods at 
Eagle Harbor. To induce the giving of the 
mortgage, defendants extended time for pay- 
ment, so that the first payment of eight 
hundred dollars would become due July first 
after the date of the mortgage, and a like 
sum monthly thereafter until the whole sum 
of twelve tiiousand dollars, with interest, 
should be paid. On July 15, the first in- 
stallment not having been paid, defendants 
took possession of the mortgaged propertj', 
and a few days after sold the same at public 
vendue. On August 3, Tonkin & Trewartha 
filed a petition to be declared bankrupts, and 
were afterwards duly adjudged to be such. 
Their assignee, the complainant, files a bill 
against defendants to recover the value of 
the property taken and sold under said mort- 
gage, alleging that the mortgage was made 
within four months before the petition in 
bankruptcy; that Tonkin & Trewartha, at 
the date of the mortgage, were insolvent; 
that it was made with a view to give a 
preference, and that defendants had reason- 
able cause to believe their debtors insolvent, 
and the transaction to be in fraud of the 
provisions of the bankrupt act The giving 
of the mortgage, and the then insolvency of 
Tonkin & Trewartha, are admitted by the 
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defendants, but tbey deny that their debtors 
made the mortgage with a view to give a 
preference, and deny that defendants had 
reasonable cause to believe their debtors in- 
solvent, or that the mortgage was made in 
fraud of the provisions of the bankrupt 
law. 

The bill of complaint presents a case un- 
der the first provision of section 35,— viz: of 
a transfer with a view to give a preference; 
—and it is urged by defendants' counsel that 
this provision is not* within the operation of 
the third paragraph of the section, which de- 
clares: "And if such sale, assignment, trans- 
fer, or conveyance is not made in the usual 
and ordinary course of business of the debt- 
or, the fact shall be prima facie evidence of 
fraud." The question is, what "sales, as- 
signments, transfers, and conveyances" are 
referred to in the clause just read? It fol- 
lows two provisions, the first of which de- 
clares that "any payment, pledge, assign- 
ment, transfer, or conveyance," made with- 
in four months by the insolvent debtor, 
"with a view to give a preference," &c., 
shaU be void; the second, that "any pay- 
ment, sale, assignment, transfer, conveyance, 
or otiier disposition," within sis: months by 
the insolvent debtor of his property, "with a 
view to prevent his property from coming to 
his assignee in bankruptcy," &c., shall be 
void. It was said at the argument, the 
clause as to what shall be prima facie evi- 
dence of fraud, does not refer to the first 
provision; among other reasons, because the 
word "pledge*' is not in the fraud clause, and 
is in the first provision; and so the word 
"sale," employed in the second provision but 
not in the first, is used in the third or fraud 
clause. The same reasoning would prevent 
the third paragi-aph from applying to either 
of the former provisions; for the word "pay- 
ment," employed in both of them, is not 
used in the fraud clause, and the words "oth- 
er disposition," employed in the second para- 
graph, are not in the third. The words 
"sale, assignment, transfer, oir conveyance," 
employed in the third paragi-aph, are of 
comprehensive import, and embrace almost 
every disposition of property, whether abso- 
lute or conditional. Both the antecedent 
paragraphs refer to and are designed to pro- 
tect the property of the insolvent, and the 
clause as to fraud is also designed to the 
same end. All these provisions relate to the 
same subject or thing,— namely, the prop- 
erty,~and all three aim to protect property 
of insolvents from fraudulent disposals. My 
conclusion is in harmony with the rulings in 
the courts of bankruptcy so far as decisions 
have come under my notice, and \^th the 
opinion of the supreme court of Massachu- 
setts in reference to a like provision in the 
insolvent laws of that state. When, there- 
fore, it was shown in this case that Tonkin 
& Trewartha were insolvent and gave a 
chattel mortgage of their goods to secure a 
debt which they owed, there was established 



a case of fraud prima facie— for that mode 
of transfer by a trader of his goods^ is not 
one in the usual and ordinary course of hi& 
business, but is unusual and exceptional. 

We are now to inquire whether the mort- 
gage was made with a view to give a prefer- 
ence to defendants. Whether it was, rests 
upon the facts, and I refer to Trewartiia's 
testimony first He says: "I knew"— May 
9, 1868, the date of the mortgage— "if we 
were called upon to pay all our indebtedness 
at the time, it would be impossible to do 
so; our only hope was to continue in busi- 
ness, and by using .profits yet to be made, 
we might pay our debts. Nest Mr. Tonkin 
testifies: "In March, 1868, on reviewing the 
state of my business, I felt that if demands 
were pressed upon me for all the debts I 
owed, I should fall far short of paying 
them." And they say they were averse to 
giving a mortgage to defendants; they did 
so only when pressed, and becoming satisfied 
it was their only way to ward off the blow 
which threatened their business. Mr. May- 
nard went from Detroit to Eagle Harbor in 
May, and obtained from Tonkin & Tre- 
wartha the mortgage on their goods, as the 
agent and attorney of defendants. He tes- 
tifies: "Trewartha said he did not see why 
w^e wanted securities, as he had given me a 
full statement of their standing, and that 
we could see that they had a surplus of be- 
tween twelve and thirteen thousand dol- 
lars. I said to him that in case security 
was given, I should be willing to fix the 
time and amount of payments to be made 
to suit their convenience." He then states 
that Tonkin "expressed some dislike to giv- 
ing a chattel mortgage," and "wanted to 
know if they could rely upon the defendants 
giving them additional credit in case they 
should execute the mortgage. I informed 
them they could." Now it turns out that 
the statement which Tonkin & Trewartha 
made of their standmg to Mr. Maynard, at 
the time of giving the mortgage, was not 
truthful; that in fact they owed more than 
their assets amounted to. They covered up 
their real condition by a false statement 
well knowing the result if their true condi- 
tion was made known. It may be true 
that they hoped to work out and one means 
to that end was to obtain iime in which to 
pay their debts. The learned counsel for de- 
fendants claim that Tonkin & Trewartha's, 
view was not to give a preference, but to 
gain time, and, from profits to be realized 
from trade, pay their debts: that while the 
mortgage has operated to give defendants 
preference, it is because of the failure of the 
mortgagors to realize their hopes and ex- 
pectations, and is but an incident, and was 
not the object of the mortgage. It is said, 
too, their reluctance and aversion to giving 
a mortgage is evidence that they did not 
give it with a view to a preference. 

If we pause and ascertain first that the 
mortgagors knew they were utterly insol- 
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vent; that they had large indebtedness past 
due to these defendants and others, which 
they were wholly unable to pay, and that, 
bad as their credit was before giving- the 
mortgage, it would be utterly gone after exe- 
cuting it with every one who should know 
of its existence— and that its existence would 
be open to all in the town clerk's office— there 
would seem no escape from the conclusion 
that Tonkin & Trewartha must have known 
and realized that a mortgage to defendants 
of their property would be a preference. It 
is wholly untenable to say, that traders who 
know themselves to be insolvent, can moi-t- 
gage their property to secure a pre-existing 
debt without entertaining the view that such 
action is a preference. The court is to judge 
of the transaction from Tonkin & Ti'ewar- 
tha's standing at the time, and if it appears 
that their condition was such that a mort- 
gage must operate as a preference, it cannot 
be allowed, because there was a possibility 
of their earning in the future enough to pay 
all their debts, and hoped so to do, that, there- 
fore, there was no intention or view to give 
a preference. It matters not what was their 
principal motive; if they were actually in- 
solvent and knew it, they will not be allow- 
ed to pledge all their property, or any part 
of it, to one creditor, leaving the other cred- 
itors dependent in whole or in part upon the 
trader's subsequent good or ill fortune in 
business enterprises. The court regards this 
view to be in harmony with the spirit and 
intention of the bankrupt act; any other 
view renders the provision of the law under 
consideration as worthless as a rope of sand, 
and as opening a door to evade one of tlio 
most salutaiy provisions of the bankrupt act. 
Mr. Justice Swayne, in Farrin v. Crawford 
[Case No. 4,CS6], used the following lan- 
guage: "Assuming, then, that he (the debt- 
or) was insolvent and knew it, it follows at 
once that any payments then made by Far- 
rin to any creditor in full, were with intent 
to prefer, and, therefore, acts of bankruptcy 
within the meaning of section 39 [14 Stat 
536]." Section 39 employs the same language 
as section 35, viz: "T\'ith a view to give a 
preference." Hence tlie ruling of air. Jus- 
tice Swayne is applicable to the case at bar. 
The court holds the mortgage "by Tonkin & 
Trewartha to defendants to have been made 
with a view to give a preference. 

And the question remains whether defend- 
ants had reasonable cause to believe Ton- 
Icin & Trewartha insolvent, and that the 
mortgage was made in fraud of the provi- 
sions of the bankrupt act. This is frequently 
one of the most difficult, as it is one of the 
most important questions arising under the 
law, involving, as it often does, large amounts 
growing out of payments, mortgages, and 
transfers by a debtor, and involving ques- 
tions of construction and fact Perhaps no 
precise rule can be laid down which will be 
applicable to all cases, inasmuch as the de- 
termination of each case rests largely upon 
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its own peculiar facts. It is generally held 
by the bankrupt courts that a trader who 
is not able to pay all his debts in the usual 
and ordinary course of business, as persons 
carrying on trade usually do, is insolvent 
within the meaning of the bankrupt laws, 
and I know of no better general rule by 
which to be governed in considering the facts 
of a case. It is neitlier too broad nor too 
narrow; while, in my opinion, it would be 
quite too narrow and restricted to hold that 
failure to pay some one debt when due is evi- 
dence of insolvency in all cases under the 
act; though I believe it has been held that if 
a trader does not paj- a debt when it ma- 
tures, he is to be regarded insolvent This, 
as a rule applicable to traders generally in 
this country, I cannot indorse. "Whether a 
single instance of non-payment of a debt at 
maturity would be evidence in a given case 
of insolvency, depends somewhat upon the 
magnitude of the debt upon the localitj- of 
the debtor, and upon what is the ordinai-y 
course of business and custom in that re- 
spect of the locality where the debtor re- 
sides, and upon such other facts and circum- 
stances as will bear upon the question of 
insolvency. Suppose a debtor residing in a 
small country town, in an agricultural dis- 
trict or in the mining regions of this state, 
where debtors are not usually prompt to meet 
their debts as they mature, and an item of 
indebtedness is not paid at maturity, while 
at the same time the debtor is of known re- 
sponsibility, having two dollars or ten dol- 
lars of assets to one dollar of indebtedness, 
and enjoying good credit— to say such debtor 
is insolvent simply because he fails to pay 
the debt at maturity, is obviously incorrect 
It ignores the usage and course of business 
recognized between the creditor and debtor 
class in that locality, and would present the 
spectacle of the mercantile class saying a 
trader is solvent, and the courts saying he 
is insolvent; whereas the courts, upon such 
questions, should adopt the mercantile usage 
as the rule of decision. The question is, 
whether the debtor or trader is able to pay 
his debts in the ordinai-y course, as persons 
carrying on trade there usually do. Hence 
it may be, and undoubtedly is true, that in- 
solvency in New York, Boston, Philadelphia, 
and other commercial centers, is not insol- 
vency in small countiy towns. In the former 
places, if the debtor's paper is dishonored, 
his credit is gone, and he is prima facie in- 
solvent; whereas in the latter localities it is 
not so. Insolvency is a fact, and not a mat- 
ter of definition or rule of law, as was said 
at the argument; and what is evidence of 
insolvency in London, or Paris, or New York, 
is not evidence of insolvency everywhere. 
The rule first stated, that a trader who is not 
able to pay all his debts in the usual ordi- 
nary course of business, as persons carrying 
on ti-ade usually do, is to be regarded in- 
solvent, is sufficiently liberal to admit all 
the necessary tests in determining the ques- 
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tion of insolvency. What now are the facts | 
from whicli we are to draw our conclusions, 1 
"wlietlier the defendants had reasonable cause 
to believe their debtors insolvent at the time 
Tonkin & Trewartha made the mortgage- 
May 9, 186S? 

^LDefendants commenced selling to the 
bankrupts goods on credit in 1866, and con- 
tinued up to about November 10, 1867, when 
they sold the last bill prior to the mortgage. 
Then Tonkin & Trewartha owed defendants 
•an amount, past due, of two thousand five 
hundred dollars. The November purchase 
-added to the indebtedness three thousand 
-seven hundred dollars, and Tonkin & Tre- 
wartha also gave defendants, at that time, 
their draft for five hundred dollars on Head 
■& Perkins, of Boston, at ten days, which was 
never paid. Tonkin & Trewatha at that time 
gave defendants their six notes for eight 
hundred and seventy-live dollars, due month- 
ly tj^ereafter. There was also five hundred 
and ninety-nine dollars in account, falling 
<lue December 7; total indebtedness, six 
thousand three hundred and forty-nine dol- 
lars. They also purchased from Allan Shel- 
■den & Co., of Detroit, and were indebted to 
them for merchandise, at the same time, four 
thousand six hundred dollars. They gave 
Allan Sheldon & Co. a draft for five hundred 
•dollars, at ten days, on the same parties as 
the draft to defendants, which was not paid. 
The indebtedness to Allan Shelden & Co. also 
•came due monthly. "We may presume that 
the November credit was induced largely by 
■a statement made by Tonkin & Trewartha, in 
October previous, showing assets, thirty-nine 
thousand dollars; liabilities, eighteen thou- 
sand dollars; surplus, twenty-one thousand 
dollars. But it appears that on the 9th of 
January following, defendants had received 
no payment from their debtors, and learning 
there was a mortgage on the stock to Chicago 
parties to secure the payment of seven or 
-eight thousand dollars, became solicitous 
-about their debt, and wrote Hubbell & 
O'Grady, attorneys at Houghton, inclosing a 
statement of their debt, with that of Allan 
Shelden & Co., and also of J. J. Bagley, in the 
aggregate amounting to over twelve thou- 
sand dollars. In their letter of instructions 
appears the following: "We wish you to go 
■at once to Eagle Harbor and examine closely 
into their affairs, and in the first place, see 
If their statement made accords with their 
•condition. We don't want to break them up 
If they can go through, nor do we want to 
jeopardize our claims by waiting until every 
■one else has their claim secured or paid. 
Please be particular, and see what shape the 
■debt was in that they gave chattel mortgage 
for— as we think the bankrupt act would force 
them in to take pro rata with other cred- 
itors, if Tonkin & Trewartha could not pay 
in full. But if statement made by Tonkin 
when here was true, they must be solvent. 

* [From 3 N. B. R. 602 (Quarto, 149).3 



After looking into their matters, we want 
you to take such steps with inclosed claims 
as in your judgment may seem best for our 
interest.'* The October statement was sent 
to Hubbell & O'Grady, as a guide to their 
investigations, and January 20, Mr. 0' Grady 
wrote defendants, "I am happy to inform you 
that their matters are sound, in my best 
judgment." 

[Now, Tonkin & Trewartha state their as- 
sets at fifty-two thousand dollars; liabilities, 
twenty-five thousand and thirty-one dollars; 
and ilr. O'Grady writes, if two thousand dol- 
lars are deducted from accounts— calling 
them three tliousand dollars— and ten thou- 
sand dollars are deducted for excessive esti- 
mate of stock, "this leaves them nearly fifteen 
thousand dollars ahead." He reports as in- 
cumbering their merchandise a mortgage for 
eight thousand dollars, dated October, 1867, 
payable one thousand dollars monthl3% on 
which fifteen hundred dollars only was paid; 
and another mortgage given December 24, to 
secure three thousand two hundred dollars, 
on which five hundred dollars was unpaid, 
and due forty days from date of mortgage. 
This mortgage, he states, was given to pre- 
vent their goods being attached for a bill 
bought in November. Tonkin & Trewartha's 
statement, transmitted to defendant by Mr, 
O'Grady, omitted indebtedness upon the two 
five hundred dollar drafts before alluded to, 
and this was noticed by defendants^ and Mr. 
O' Grady's attention called to the fact, who 
accounted for the omission as inadvertence 
on Tonkin & Trewartha's part He says, in 
his reply, "I have set a good, careful, and 
vigilant watch upon the concern." One of 
defendants, having in charge this business, 
Mr, Bagley, testifies that when he received 
Mr. O'Grady 's statement, he believed Tonkin 
& Trdwartha were sound. Early in March 
defendants procured Mr. Hoar, a man of 
mercantile experience at Houghton, to go to 
Eagle Harbor and look after their debt. On 
the 29th of February, defendants purchased 
Allan Shelden & Co.'s debt against Tonkin 
& Trewartha, at fifty cents on the dollar; 
most of it was past due; so that in March de- 
fendants held about twelve thousand dollars 
of Tonkin & Trewartha's indebtedness. Mr. 
Hoar testifies that, after looking into their 
affairs, and making inquiries of them, he was 
satisfied Tonkin & Trewartha were good. He 
so reported to defendants, and stated their as- 
sets over liabilities at twenty thousand dol- 
lars. Mr. Chadburn accompanied Mr. Hoar 
in the interest of defendants, and his testi- 
mony accords with that of Mr. Hoar. 

[The next step is in the early part of INIay,^ 
1SC8, when defendants, being without re- 
mittances from their debtors, procured their 
attorney, Mr. Maynard, of this city, to go to 
Eagle Harbor and look after their debtors' 
standing. Mr. Bagley testifies that his in- 
structions to Mr. Maynard were, "If they 
were sound, not to disturb them, but give 
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them all the time they wanted; if they would 
give security we would carry them through 
— means by that we would give them goods 
until they were able to turn themselves and 
pay their debts." Mr. ilaynard testifies that 
defendants "expressed to him a good deal of 
anxiety about the claim," and wished him 
to go to Eagle Harbor and examine into 
Tonkin & Trewartha's pecuniary condition, 
and do whatever he thought best for their 
interests. If satisfied they were good, witli 
sufficient means to pay what they owed, and 
go along in business, time might be given 
them, and defendants would give them addi- 
tional credit, provided security was given to 
pay defendants' bill. jMr. O'Grady, of 
Houghton, accompanied Mr. Maynard from 
that point Both agree substantially as to 
what was said and done. Arriving at Eagle 
Harbor, inquiry was made of resident par- 
ties concerning the condition of Tonkin & 
Trewartha, and they were told that while 
trade was dull, the parties were regarded 
sound, and that any statements they might 
make concerning their standing and affairs 
could be relied upon. Tonkin & Trewartha 
now made their last statement before exe- 
cuting the mortgage, and it exhibited: assets, 
thirty-one thousand seven hundred and four 
dollars; liabilities, eighteen thousand eight 
hundred and seventy-six dollars; assets over 
liabilities, twelve thousand eight hundred 
and twentjf-eight dollars. They were urged 
to give defendants security, but said in reply, 
"They were perfectly good, and could pay 
every dollar they owed as soon as they could 
convert their property into money, and 
would have a handsome surplus left" 
ilr. Maynard says: "I answered that to 
go along successfully with their business, 
and meet their liabilities from the sale of 
their goods and the collection of their ac- 
counts, they would require a long extension 
on at least a portion of their indebtedness, 
and that they would necessarily need addi- 
tional credit; and that inasmuch as our 
claim comprised nearly two-thirds of their 
entire indebtedness, I thought it not unrea- 
sonable to ask security. I said to them that 
in case security was given, I should be will- 
ing to fix the time and amount of payments 
to be made to suit their convenience." Thus 
the business was talked up, and, therefore, 
we obtain the views of the parties, and a 
pretty good understanding of how defend- 
ants regarded the debtors' standing and 
prospects when the mortgage was given. 
Mr. Allan Shelden testifies that defendants 
said they wanted to buy Allan Shelden & 
Co.'s demands against Tonkin & Trewartha, 
because their debt was past due, and they 
desired to control both; thought their debtors 
good, and could collect Mr. Shelden fur- 
ther says, about the time they transferred 
their claim to defendants, February 29th, 
the failure of Tonkin & Trewartha to pay 
was a subject of conversation between them 
and defendants. He also says they sold 



their debt, amounting to four thousand six 
hundred and fifty dollars, for fifty cents on 
a dollar, because they considered the debt 
doubtful, and concluded they would rather 
take that than take the risk. Now, we 
must remember that Allan Shelden & Co. 
and defendants were alike conversant with 
Tonkin & Trewartha's statements, and both 
experienced business houses. July 1st, the 
the first of the notes secured by the mortgage 
came due, and was not paid. Mr. Bagley 
arrived at Eagle Harbor just before the 
middle of the month, and caused the mort- 
gage to be enlarged to cover accessions to 
Tonkin & Trewartha's stock, amounting 
to about two thousand dollars, of which 
six hundred dollars were purchased from de- 
fendants in June on credit Jlr. Bagley tes- 
tifies: "Their statement then made (in July, 
when he arrived at Eagle Harbor) was dif- 
ferent from the statement made before; I 
was satisfied there was a leak, or that Jhey 
hadn't the assets they represented " to me 
they had; I made up my mind it was no 
object to go on and advance four thousand 
or five thousand dollars more goods, and I 
took possession of the stock." An inventory 
was now taken of the property covered by 
the mortgage, which amounted to seventeen 
thousand three hundred and eighty-four dol- 
lars. On a sale this property brought ten 
thousand two hundred and seventy-six dol- 
lars. The only other fact I deem it im- 
portant to state is, that it appears in evi- 
dence that it is a common occurrence for 
traders in the Lake Superior region to fail 
in paying their debts at maturity. 

[Such are the principal and conti'olling 
facts of this case, and now the question re- 
curs, had the defendants reasonable cause to- 
believe their debtors insolvent? The several 
statements put in evidence, furnished by 
Tonkin & Trewartha to defendants, are im- 
portant in the consideration of this question. 
The one made in October, 1867, represented 
twenty-one thousand dollars assets over lia- 
bilities; that of January following, repre- 
sented twenty-six thousand nine hundred 
and sixty-seven dollars; Mr. Hoar, who in- 
vestigated the condition of the bankrupts in 
March, reported twenty thousand dollars; 
and that made to Mr. Maynard and Sir. 
O'Grady, when the mortgage was taken in 
May, exhibited not quite thirteen thousand 
dollars of assets over liabilities. All these 
statements were made within a period of 
seven months. Tonkin & Trewartha were 
surrounded by, and mostly dependant upon 
a mining population for trade. Mining op- 
erations were not active during the winter 
of 1867-S— copper was low, and business 
much depleted— and Tonkin & Trewartha's. 
trade had been vei-y light during that win- 
ter. The facts were understood by both^ 
debtors and creditors. 

[In the light of these facts, let the four 
statements of the debtors be examined; and 
we must assume that defendants did not fail 
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to notice the disci-epancies. Between the Oc- 
tober and January exhibits— ahout three 
months— there was shown to have been gains 
of neaiiy sis thousand dollars, and yet in the 
time not a dollar paid to Allan Shelden & Co. 
or defendants, that I can discoTer, and cer- 
tainly nothing after November 10th. Besides, 
trade was dull. The March statement ex- 
hibited a shrinkage since January 20th, of 
nearly seven thousand dollars. I think de- 
fendants, in view of such varying statements, 
might well question the correctness of such 
exhibits, and feel exceedingly anxious con- 
cei'ning their debt, when, about the first of 
May, they sent Mr. Maynard to Eagle Har- 
bor. Again, Mr. Maynard and Mr. O'Grady 
must be p^'esumed in possession of the facts 
to which we have referred, at the time of 
their visit to Tonkin & Trewartha. Now, the 
statement made showed assets over liabili- 
ties between twelve and thirteen thousand 
dollars, and compared with the last preced- 
ing statement of March, the shrinkage was 
more than seven thousand dollars— in about 
two months— while, by a comparison with the 
January statement, the assets of Tonkin & 
Trewartha had shrunk over fourteen thou- 
sand. Taken in connection with other facts, 
I regard these statements sufficient to afford 
reasonable evidence to an impartial judg- 
ment that Tonkhi «& Trewartha's solvency 
was to be distrusted— quite as much in May 
as hi Jiily following. That there was rea- 
son to believe them* insolvent in July, is ad- 
mitted by Mr. Bagley, one of the defendants. 
He says, when he arrived at Eagle Harbor 
in July, "Theur statement then made, was 
different from statement made before, and I 
was satisfied that there was a leak, or that 
they hadn't the assets they represented to me 
they had." If a difference between the July 
statement and former statements was cause 
to conclude Tonkin & Trewartha had not the 
assets they represented themselves to have, 
then the difference or discrepancy between 
previous statements, afforded equal ground to 
regard them not as good as tiiey represented. 
When Mr. Bagley went to Eagle Hai-bor in 
July, it does not appear that he made any 
detailed examination of the debtors' condi- 
tion before taking possession of the stock 
imder the mortgage; but on seeing and talk- 
ing with them, became satisfied from the 
statement then made, that they were no 
longer able to pay their debts. I can dis- 
cover nothing in the testimony to justify the 
conclusion that Tonkin & Trewartha were 
less able to pay than at the time tLe mort- 
gage was made, except the single fact that 
they had now failed to make the July pay- 
ment of eight hundred dollars on the mort- 
gage. As early as February 29tli, Allan 
Shelden & Co. realized the doubtful responsi- 
bility of Tonkin & Trewai-tha by selling to 
defendants their debt for fifty cents on a 
dollar. Is it probable that they would have 
done this if they had regarded Tonkhi & Tre- 
wartha solvent? Do business men dispose 



of their bills receivable against solvent debt- 
ors at fifty cents on a dollar ?]- 

There are, to my mind, exhibited by tiie 
facts in this case very strong reasons for de- 
fendants not only to have suspected, but be- 
lieved theh* debtors insolvent, outside of the 
consideration that there was other past due 
indebtedness of considerable amount. De- 
fendants did feel extremely anxious as to 
the ultimate payment of their debt, as is 
shown by the evidence. That they distrust- 
ed Tbnkin & Trewartha's solvency is appar- 
ent from their sending, on three different 
occasions, agents and attorneys to investi- 
gate their debtors' standing; also, from in- 
formation received that there had been 
placed upon the debtors' stock two mort- 
gages for considerable amounts; and again, 
from the fact that defendants were not only 
anxious to obtain security for their debt, 
but did not rest satisfied until it was ac- 
complished. Now, considered in relation to 
their own past due debt, it would seem to be 
the policy of the bankrupt act not to allow a 
creditor, under such circumstances, to take 
a transfer of a debtor's property by way of 
preference, payment, or security. Transfers 
made in the usual and ordinary course of a 
trader's business, or payments made at the 
time a debt matures, and in the usual mode 
of paying debts, are prima facie valid. On 
the other hand, whenever a creditor is in 
possession of such facts and circumstances 
in reference to his debtor's standing as 
arouse suspicion with regard to his solvency 
or abUity to meet his indebtedness, the cred- 
itor is so far put upon inquiry that he will 
not be allowed to shut his eyes to those facts 
and circumstances, and obtain i>ayment of a 
debt, otherwise than as it matures, or take 
security or a transfer of property from the 
debtor to the prejudice of other creditors. 
If he does so, and his debtor comes into 
bankruptcy within four or six months, as 
the case may be, the creditor must be held to 
have had reasonable cause to believe his 
debtor insolvent, and that the transfer was 
in fraud of the provisions of the bankrupt 
act Any other view d^ti-acts greatiy from 
the most wholesome operation of the law. 
Not paying debts in the usual and ordinary 
course of a trader's business from lack of 
present means and want of ability to raise 
means, must be regarded as prima facie evi- 
dence of insolvency, and the creditor who 
has knowledge of such facts must act in 
view of them. It is undoubtedly ti-ue that de- 
fendants and their agents and attorneys had 
no idea of the utterly insolvent and bank- 
rupt condition of their debtors, as the proofs 
now show thehr debtors' condition to have 
in fact been. But we must not fotget that 
there is a clear distinction between insolven- 
cy and bankruptcy. A trader may be in- 
solvent and yet not be bankrupt. 
There is one view of this case which setUes 
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the question we are discussing, and it is this: 
Tonkin & Trewartlia were largely indebted, 
most of it past due, and they professedly 
wholly unable to meet that indebtedness or 
any considerable part of it, in the usual 
course of business as those debts matured, 
and this was known to defendants. Ton- 
kin & Trewartha were not only unable to 
pay as their debts matured, but confessedly 
unable to do so within a reasonable time, 
either from present means or through the 
-aid of their credit and property, which sol- 
vent men are usually able to do. They were 
not, in May, and for months before had not 
been, able to pay their debts past due. Thty 
were pressed fi-om time to time for payment 
■or security, and month after month contin- 
ued to dishonor note after note as they ma- 
tured. Their condition was such as to cause 
their pecuniary standing to be discussed by 
their creditors, and their over-due and un- 
matured paper to sell at fifty cents on the 
■dollar. This state of things betokens beyond 
any chance of mistake, not only that Tonkin 
& Trewartha were insolvent within the rule 
of not being able to pay their indebtedness 
as it became due, m the usual and ordinary 
-com-se of their business, but, as all this was 
known to defendants, that they had reason- 
able cause to believe their debtors insolvent 
when the mortgage was made; not that they 
believed, but had reasonable cause to be- 
lieve. It follows, as a necessaiy inference, 
that a mortgage made under such circum- 
stances was a fraud upon the provisions of 
the bankrupt act Having already found 
that the mortgage was made with a view to : 
giving a preference, it follows that there 
must be a decree in favor of complainant for 
the value of the property taken by defend- 
ants. I shall adopt the amount brought on 
sale as the fair value. This was ten thou- 
sand two hundred and seventy-six dollars, 
from which is to be deducted the mortgage 
lien on the property paid by defendants, one 
thousand eight hundred and twenty-five dol- 
lars, the remaining sum, with interest there- 
on to this date— one year and seven months- 
being nine hundred thh-ty-sis dollars and 
sixty-four cents,— gives the amount of the 
decree, nine thousand three hundred and 
eighty-seven dollars and sixty-four cents. 
Decree accordingly. 
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DRIGGS V. RUSSELL et al. 

^K^- ^o-?' ^^\ (Quarto, 39):* 1 Chi. Leg. 
News, 3o3; 2 Am. Law T. 206; 1 Am. Law 
T. Rep. Bankr. 160.] 

District Court, E. D. Michigan. June Term, 

Separate Property op Mauuied Women" — Em- 
ployment OF Husband— Husband's Creditors. 
1, Mrs. Russell, a married woman, carried 
on, managed, and controlled an iron foundry 

MReprinted from 3 N. B. R. 161 (Quarto, 
o9) by permission.] 
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and other business interests in her own name, 
with funds loaned her by friends to whom she 
gave her own notes, with whom she advised 
as well as with her husband as to proposed 
investments. The husband, who was insolvent, 
was hired by the wife, and received a monthly 
compensation. Bdd, that the property used in 
the business and that purchased by her and 
standing in her name, was her individual 
property, and not liable to be taken to satisfy 
the claims of her husband's creditors. 

2. Hdd, that a married woman may carry 
on business on her own account and for her 
own interest; that she may employ all needed 
labor, workmen, and agents, and that she 
may employ her own husband and pay him. 

WITHEY, District Judge. This is an ap- 
plication by the assignee to have property, 
real and personal, held by Anna E. RusseU, 
turned over to the assignee in banlcruptcy for 
the benefit of George B. Russell's creditors, 
and is based on the claim that the property 
in question has been acquired in the name of 
Mi-s. Russell, but for her husband's benefit. 
If tlie claim is supported by the proofs, then 
the ordei- to transfer the property to the as- 
signee in banki-uptcy should be made; other- 
wise it should be denied. We have not time 
to enter as fully into a discussion of the 
mei-its of the question as its importance de- 
mands, but we have not failed to examine 
the facts, and should be glad, if om- time 
permitted, to give in full the views which 
have led to our conclusion. We shall at- 
tempt, therefore, little more than a statement 
of the result of our examinations. 

In all Mi-s. Russell's purchases of prop- 
ertj', there is no evidence that her husband 
furnished one dollar of the pm-chase-money. 
In her business operations in carrying on 
the h-on foundi-y and other business inter- 
ests, there is no evidence that her husband 
had any control whatever, fm-nished any 
capital, or dictated in the slightest maunei-. 
Mrs. RusseU had friends who loaned her 
mone3^ She advised with friends as to pro- 
posed investments, as to business she began 
and carried on, and she also advised with 
her husband in reference to these subjects, 
as she had a right to do. She gave her in- 
dividual notes for moneys loaned. She 
pledged property which she had bought, to 
secure payment Her husband's name does 
not appear in any of these ti-ansactions. 
Mrs. Russell began without means; her 
husband was a bankrupt without ci-edit, 
hopelessly insolvent Her credit was better 
than his, because she was not involved in 
debt, and he was. There is no presump- 
tion, therefore, that his credit or his means 
had any influence in promoting her cx*edit or 
her acquisition of the property or any part 
of it But RusseU did work a portion of the 
time for his wife, and received from her a 
monthly compensation. How does this fact 
affect the right of property'? How does it 
show that her acquisitions were for his ben- 
efit? Not in the slightest, if a married wo- 
man may carry on business on her own ac- 
count and for her own interest If she may 



[7 Fed. Cas. page 1085] 

do this, sbe may employ all needed labor, 
workmen, and agents. If slie may hii-e the 
services of any one at all, slie may employ 
lier liusband and pay him. That the hus- 
band is primarily bound to support his fam- 
ily, may be conceded; but suppose he can- 
not, and suppose the Avife can, she may do 
BO. But there is nothing in the case to show 
that Kussell did not, through his own earn- 
ings, support his famUy. If it should be es- 
tablished tliat his earaings went into her 
property, tlien he would own an interest in 
the property. But this fact does not appeal*. ; 
*The petitioner comes and asserts that Russ- 
ell, and not Mrs. Russell, is the person in ; 
whose real interest the property was ac- | 
quired, that the wife was but a covei-, hold- ' 
ing it for the husband. The petitioner is 
bound to establish what he asserts by proofs, 
before he can ask the court to find that tliis 
clajm is correct It .is probable the petition- 
er and his learned counsel commenced these 
proceedings upon such information as en- 
tirely justified not only the claim set up, but 
afforded great assurance of success. The 
proofs must, in a gi*eat measui*e, come from 
Mrs. Russell and Mr. Russell. They were 
called and examined, and, we think, exhibit 
great candor, frankness, and truthfulness. 
The facts taken altogether, as we think, fail 
to show any interest whatever, in the hus- 
band, in any respect, to any of the property 
In question. 

It malces no diCCerence that Russell had 
failed; it is at most a circumstance which is 
to be considered in weighing the proofs if, 
because he could not buy and sell and carry 
'on business, he was using his wife's name as 
a cover for doing what in his own name he 
could not successfully do. But, as a ch-- 
curastance or fact, it amounts to very little 
in view of the proofs. It is asked if credit 
would have been g^ven to Mrs. Russell had 
it not been for the .confidence placed by otli- 
ers in her husband's business abilitj'? We 
can only reply that we think if Russell's 
business reputation was one of the main in- 
ducements for giving his wife credit and 
loaning her money, such fact ought not to 
be allowed as affecting her rights to prop- 
erty acquired by means of such credit. She 
had a right to all the advantage which would 
or did flow to her from her own or her hus- 
band's business tact and foresight, so long 
as his means, services, and earnings, did 
not enter into her business. Mrs. Russell 
stated that her husband spent more time 
than she did in her business, but when this 
statement is considered with reference to aU 
that she states, and the other proofs, it is 
without any significance. Russell was em- 
ployed, that is, a portion of the time, to and 
about Mrs. Russell's business, but she paid 
him wages regularly, as she paid other em- 
ployees. Mrs. Russell managed and con- 
trolled everything. She was conversant with 
alj her business, and her testimony exhibits 
business qualities quite equal to those ex- 
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hibited by successful business men. In 
Michigan, tiie wife may acquire, hold, and 
own property In her own right, and she may 
cai'ry on business in her own name. Hence 
the presumptions are all in her favor on the^ 
question of the ownership of this property. 
The legal title is indisputably in her. Sh& 
has possession. The proofs do not overcome 
these presumptions. We cannot take her 
property and hand it over to her husband's 
creditors. We think the authorities cited 
by counsel sustain us in our conclusions. It 
may be said we have taken a one-sided view 
of tlie facts of this case, failing to discuss 
fully the proofs which tend to show a differ- 
ent result. 'We admit this— but om- time has 
not been suflicient to enter upon as full a 
discussion as we have desired. We have 
not failed, however, to consider botli sides in 
our investigations, but a desire to dispose of 
the case now is the excuse for the pai-tial dis- 
cussion we make in announcing the result. 
The application is denied. 
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DRINKWATER et al. v. The SPARTAN. 

[1 Ware (149) 145;^ 3 Am. Jur. 2G.] 

District Court, D. Maine. June Term, 1828. 

Shipping — Charter- Party — Demise op Ship — 
IjIEN for Disbuksemexts — Master's Wages ^ 

AUMIRALTT JORISUICTION — OwXER'S LiEN OX 
FKEIOHT— EXFOROEMEXT. 

1. A libel on a charter-party for freight due 
is a cause of admiralty and maritime jurisdic- 
tion; and a court of admiralty has cognizance 
of the cause, provided the penalty is not de- 
manded. 

2. The circumstance that the instrument is 
under seal, does not take away the jurisdiction 
which the court has over it as a maritime 
contract. 

3. The admiralty has a general jurisdiction 
to enforce maritime liens. 

[Cited in Gloucester Ins. Co, v. Younger, 
Case No. 5,487.] 

4. The ship-owners have a lien on goods for 
the freight due for maritime transportation, 
which may be enforced in the admiralty by a 
libel in rem. And it is immaterial whether the 
contract is by a bill of lading, or a charter- 
party. 

[Cited in The Rebecca, Case No. 11,619; The 
Gold Hunter. Id. 5,513; The Persever- 
ance, Id. 11,017; The Volunteer, Id. 16,- 
991; Ward v. The Panama, Id. 17,159; 
Thatcher v. McCulloh, Id.- 13,862; The 
Merchant, Id. 9,434; New Jersey Steam 
Nav. Co. V. Merchants' Bank, 6 How. (47 
XT. S.) 420; Stone v. The Relampago, Case 
No. 13,486; The Masgie Hammond v. 
Morland, 9 Wall. (76 U. S.) 452; The T. 
A. Goddard, 12 Fed. 179.] 

5. But wheie, by the terms of the contract, 
the charterers have the possession and control 
of the ship, the charter-party is not a contract 
for the transportation of goods, but it is a let- 
ting of the ship, and the charterers are consid- 
ered as owners for the voyage. 

[Cited in Tlie Erie, Case No. 4,512: The T. 
A. Goddard. 12 Fed. 17S. Distinguished 
in Shaw v. U. S., 93 U. S. 235.] 



* FReported by Hon. Ashur Ware, District 
Judge.] 
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6. In this case the general owners have no 
lien on the cargo for the hire of the ship. 

[Cited in Hill v. The Golden Gate, Case No. 
6,491; The Wilmington, 48 Fed. 568.] 

7. Where hy the terms of the contract a ship 
was chartered for a voyage to be made by the 
charterers from Portland to the Western Is- 
lands and back to her port of discharge, they 
to pay the expense of victualling and manning, 
and all port charges, &c., and to deliver her 
up to the owners on the termination of the 
voyage, it was held that the possession was 
with the charterers, and they were owners for 
the voyage, notwithstanding one of the own- 
ers was named in the charter-party as at pres- 
ent master. 

[Cited in Eames v. Gavaroc, Case No. 4,238; 
Richardson v. Winsor, Id. 11,795; Dona- 
hoe V. Kettell, Id. 3,980; Leary v. IT. S., 
14 Wall. ^81 U. S.) 607; Grand v. The 
Ibis, Case No. 5,682.] 

8. The master has a lien on the freight for 
his necessary disbursements for incidental ex- 
penses, and the liabilities which he contracts for 
these expenses during the voyage, and also for 
his own wages. 

[Cited in Ex parte Clark, Case No. 2,796; 
The Larch. Id. 8,085: The Bolian, Id. 4,- 
504; The Atlantic, 53 Fed. 608.] 

9. Where the charterers of a vessel failed 
before the termination of the voyage, and 
transferred all their property to assignees in 
trust to pay their creditors, including the cargo 
on board the ship, and it appeared that the 
freight due on the merchandise taken on freight 
was exhausted by prior claims, it was Jield that 
the master's wages were a privileged claim 
against the merchandise he had brought home 
for the charterers, and that he was entitled 
to a satisfaction out of it, before it went to the 
general creditors. 

[Cited in Fox v. Holt, Case No. 5,012.] 

This was a libel [by Joseph Brinkwater and 
others against the freight and cargo of the 
brig Spartan, Jacob Quiucy, Charles Fox, 
Joseph E. Foxcroft, and Robert H. Thayer 
being claimants] on a charter-party, by the 
terms of which the owners let to freight the 
whole of the vessel with her appurtenances, 
for a voyage to be made by the charterers 
to one or more ports in the T\''estem Canary 
and Madeira Islands, and back to her port of 
dischai-ge in the United States, and to Port- 
land. The owners covenanted that in and 
dm*ing the voyage she should be tight, stanch, 
and strong, and sufficiently tacikled and ap- 
parelled for such a ship and voyage, and that 
it should be lawful for the charterers or their 
agents or factors, as well at Portland as in 
foreign ports, to load and put on board such 
loading and goods as they should think prop- 
er, contraband excepted. On the part of the 
charterers, it was agreed that they should 
pay for the full freight or hire of the brig 
? per month during the time of the ser- 
vice, in thirty days after the termination of 
the voyage, and pay the charges of victual- 
ling and manning, and all other charges, and 
deliver her, on her return to Portland, to the 
owners or their order. The charter-party is 
dated the 12th of Septembei*. 1827; the brig 
performed the voyage and returned to Port- 
land the 25tti of April, 1828, with a cargo, 
part of Ti'hich \^'as taken on freight, and part 
shipped on account of the charterers. One 



of the owners is named in the charter-party 
as master, but he being imable to go in her 
when she was ready for sea. a new master 
was appointed. A question of fact, about 
which the parties were not agreed, was, by 
whom the new master was appointed; but 
it appeared from the evidence, though the 
owners were desirous that the person who 
finally went as master should be the man, 
that the right of appointing him was claimed 
and exercised by the charterers. Before the 
return of the vessel, the cliarterers having be- 
come embarrassed in their business, made an 
assignment of aU their property, including 
this cargo, to Messrs. Quiney & Fox, in trust, 
to pay their creditors in a cei-tain oMer of 
preference, fixed by the terms of the assign- 
ment The property was also attached, im- 
mediately on its arrival, by several creditors 
of the charterers. This libel was filed for 
the pm-pose of recovering the amount due on 
the charter-party from the freight of that 
part of the cargo taken on freight, and from 
that part of the cai'go directly which was 
shipped for the charterers. The master also 
claimed a lien on them for his wages. 

Claims were interposed by the assignees, by 
the sheriff, and by Mr. Thayer, each setting 
forth their title to the property, but the merits 
of these conflicting claims were in a course 
of litigation before the state courts, and it 
was unnecessary to decide upon them in tliis 
case. ITie questions raised in this case were, 
fii-st, whether under this charter the owners 
of the vessel had a lien on the freight and 
cargo for the charter, and secondly, whether 
the master had such a lien for his wages. 
They were vei*y elaborately argued at the 
June term, and the ease held under considera- 
tion to July 1, when the following opinion 
was pronounced. 

Mr. Emery and C. S. Daveis, for libellants. 
Ml'. Longfellow, for Quiney & Fox. 
li'essenden & Deblois, for Foxcroft. 

^^^AIIE, District Judge. This is a libel by 
the master and owners of the brig Spartan, 
founded on the charter-party, and brought 
for the purpose of enforcing the stipulated 
hire of the vessel, from the freight and mer- 
chandise. The master and owners of the ship 
have united in the libel, and there was a dis- 
tinct allegation by the master, claiming a 
lien also on the freight and that portion of 
the cargo which is owned by the eharterex's, 
for his w\ages. Whatever objections to the 
union of these different causes of action in 
one libel may exist in point of law, they were 
considered as waived, by the counsel, and of 
course the attention of the court has not been 
directed to this subject. The other points 
in the case have been argued witb distinguish- 
ed ability, and justice requires me to aclmowl- 
edge tlie very material aid I have received 
in examining the case, from the thorough 
and acute discussion of all the questions it 
involves, in the learned and copious argu 
raents of the counsel on both sides. 
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A preliminaiy oltjection is urged by the re- 
■spondents, to tlie jm-isdiction of the court, 
which must he disposed of before we can 
approach the case on its merits. It might be 
sufficient for this coiurt, in claiming jm-isdic- 
tion over the case, to refer simply to the de- 
^lision of the circuit com't in the case of De 
Lovio V. Boit [Case No. 3,776] in which the 
whole learning on the vexed question of ex- 
lent of the admiralty jurisdiction is com- 
pletely exhausted. In that case, the jurisdic- 
tion of the admiralty over bills of lading and 
charter-parties is distinctly asserted, and as 
that was a decision of the appeUate court, 
which has the authority to con-ect the eiTors 
•of this, it is beyond a^estion bindhig upon 
■me, unless it has been revei-sed by the su- 
preme coiu-t The case of De Lovio v. Boit 
[supra] has, I Imow, in a recent case, been 
-questioned by one of the judges of that court, 
:Mr. Justice Johnson, hi Ramsey v. Allegre, 
12 Wheat [25 U. S.] 611, but the court left 
Its authority untouched. The decision, there- 
fore, I should hold still to be bmding here. 
If I did not in my private judgment concm*, 
ns I most fully do, in the doctrines maintain- 
ed in that very learned and mastei'Iy opinion. 
It has been now for twelve years before the 
public, and though several attempts have 
been made to answer it, I have yet seen none 
In which the reasoning is met or the con- 
-clusions shaken. 

The question now before me, was not then 
m judgment before the circuit com-t; and as 
it was not a point dU-ectly decided, the coun- 
sel for the respondent has urged the objection 
as one still open to argument. Without fall- 
lug back on the authority of that case, I feel 
no objection to meet the question and give my 
•own opinion on the point now in conti-oversy. 
T?he argument is, that this is a sealed con- 
U-act, and that the admiralty cannot take 
cognizance of a contract under seal. The 
•2 Browne, Civ. & . Adm. Law, 96, is referred 
to as confirming this doctrine. That the 
com-ts of common law tn England wiU grant 
-a prohibition in such a case, is admitted. It 
has long been the established law of that 
country, and is not to be controverted. Howe 
■V. Nappier, 4 Burrows, 19M; 1 Strange, 962; 
1 Salk. 31. But I consider it as equally well 
-established, that the decisions of the common 
law com-ts in England, as to the limits and 
'<jxtent of the admiralty jm-isdiction, have not 
•tin authority in this country beyond the rea- 
•sons on which they are founded. Every ad- 
miralty court in this country probably, most 
-of them certainly, have in repeated instances 
taken cognizance of cases in which a prohibi- 
tion would go in England. Without miilti- 
plying citations, I will refer to one or two 
•only. The case of The General Smith, 2 
Wheat [15 U. S.J 432. was a suit by material- 
■men, and not the slightest doubt was ex- 
pressed of the jurisdiction of the court It 
was again positively and distinctly asserted 
over that class, of causes in The St Jago de 
-Ouba, Wheat [22 U. S.] 409. Yet it is per- 
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fectly clear that a prohibition would go in 
these cases to the high com-t of admiralty. 
The contract is both made and executed on 
land, qud witMn the body of a county, either 
of which chrcmnstances is held to be conclu- 
sive, by the courts of ihe common law, against 
the admiralty jurisdiction. This court must, 
therefore, hi deciding this point be governed 
by the nature of the case, and the decisions 
of om* o\m com-ts. No case directly in point 
has been cited at the bar or is recollected 
by me. 

The first thing to be considered in deciding 
the question, is the subject-matter or consid- 
eration of the contract whether maritime or ■ 
not It is the hire of a vessel for maritime 
service, and the whole service, from its in- 
ception to its termination, is on the high 
seas. The judiciary act (2 Laws U. S. c. 20, 
§ 9) gives to this court "exclusive original 
cognizance of all civil causes of admiralty 
and maritime jurisdiction." I shall be glad 
to hear any definition of causes of admiralty 
and maritime jurisdiction which will exclude 
this. The counsel do not however, put their 
objection on this pouit They rely on the 
fact that the contract is under seal. But if 
the jurisdiction attaches to the subject-mat- 
ter, is it defeated by the peculiar form which 
the parties have chosen to give to their con- 
tract, by annexing to it a seal? The rea- 
son given by the common law courts of Eng- 
land, for ousting the jurisdiction of the ad- 
miralty in such cases, is, that this court is 
governed by the civil law, and requires two 
witnesses to prove a deed, when the common 
law is satisfied with one. Smai-t v. Wolff, 3 
Term R. 348, per Justice BuUer. If that is 
the mle of the admiralty in England, it may 
be a good reason for prohibiting the court 
from taking cognizance of sealed contracts. 
In this countiy, a deed is proved m. the ad- 
miralty by the same evidence that is held to 
be sufficient by the courts of common law, 
and is interpreted by the same rules. The 
reason, therefore, which may be good hi 
England, fails here, and "cessante ratione 
cessat lex." Yet the rule is fiexible hi Eng- 
land, for there the admiralty has an undis- 
puted jurisdiction over bottomry bonds. In 
fact though Browne, hi the place referred to 
in the argument does state the law of Eng- 
land to be as is contended, that is, that a 
prohibition will go from the common law 
courts; yet in a subsequent part of the 
same chapter he says, that if a suit is insti- 
tuted in .the admiralty on a charter-party for 
freight, he does not see how the court could 
refuse to entertain it (page 122); and the 
Case of The Jenny, cited in the same volume, 
which was a decision of the court of ad- 
miralty in Ireland, is directiy in point to sus- 
tain the jurisdiction (page 535). The court 
ruled that the jurisdiction of the admiralty 
was excluded only when the penalty was 

sued for. 

But there is another ingi-edient in this 
case which I hold to be conclusive in favor 
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of the jurisdiction. I yield to the argu- 
ment, which was very forcibly urged in an- 
other case as well as in this, that this court 
has a general jui'isdiction to enforce mari- 
time liens. I assume the fact in this stage 
of the inquiry, which is supposed by the suit, 
and on which it rests as its only foundation, 
that a lien is created by the maritime law. 
If there is here an implied hypothecation 
raised by the law, it can be enforced by no 
other than an admiralty court. It is a jright 
adhering to the thing, a jus in re, which is 
to be made available by process against the 
[thing in specie. It was admitted by the 
learned counsel for the respondent, that the 
course of the common law allows of no pro- 
cess upon the hypothecation by which the 
subject itself is directly reached and a satis- 
faction for this right extracted from it. If 
a court of admiralty cannot entertain juris- 
diction of the case, then the law has given 
the right, it has provided the security, but 
has refused the only means by which it can 
be rendered with cei-tainty available. It 
holds out the right, and holds back the rem- 
edy. The llbellants assume the fact that 
theirs is a privileged debt, and for the de- 
cision of this point in the case it must be 
admitted to be true. They claim the right 
to be paid out of the property for which the 
service has been rendered, and by which its 
value has been augmented, before any part 
of it goes to the general creditors. And 
when they apply to the only court which can 
put them in possession of their rights, shall 
they be told that this court has no jurisdic- 
tion of the case? Shall they be told that 
the law sanctions their privilege and holds 
it sacred, but refuses to them the power to 
enforce it? Until I am otherwise instructed 
by the authority of a higher court, I shall 
not willingly admit that the law thus "pal- 
ters in a double sense, and keeps the word 
of promise to the ear, while it breaks it to 
the hope." On the contrary, where the 
law raises a lien for maritime service, I hold 
that this court has the power to carry it into 
effect 

We come then to the case on its merits. 
The general right of the master and owner 
to retain the merchandise for the freight 
due upon it, has not been denied. It is too 
well established to admit of doubt. It is a 
principle of the general maritime law, the 
common law of the commercial world, sanc- 
tioned by all the maritime codes, ancient and 
modern, and confirmed by numerous deci- 
sions of the highest courts, both in this coun- 
try and England. Nor does there appear to 
be any difference in principle, nor is any 
recognized in law, whether the merchant 
takes the whole vessel by a charter-party, or 
sends his goods in a general ship. The lien 
of the owners is as perfect for the hire of 
the vessel stipulated in the charter-party, as 
it is for the freight stipulated in the bill of 
lading. In both cases the claim is privi- 
leged in the same degree and to the same ex- 
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tent They are contracts of the same gen- 
eral nature, differing only in some unimpor- 
tant particulars. A charter-partj' is for the 
whole or a large or specified part of the ves- 
sel; a bill of lading is usually for a smaller 
and an indeterminate portion of the vessel's 
capacity. Both contracts, in one aspect, are- 
the hire of the whole or a part of a vessel; 
both, in another, are contracts for the trans- 
portation of merchandise. Boucher, Droit 
Maritime, par. 879. In both cases the own- 
er is the carrier, and he has a lien on the- 
merchandise for the transportation. 

There are, however, two kinds of contract-* 
passing under the general name of "cJiarter- 
party," differing from each other very wide- 
ly in their nature, their provisions, and in 
their legal effects. In one, the owner lets, 
the use of his ship to freight, he himself re- 
taining the legal possession, and being lia- 
ble to all the responsibilities of owner. The 
master is his agent, and the mariners are in 
his employment, and he is answerable for 
their conduct The charterer obtains no- 
right of control over the vessel, but the own- 
er is in fact and in contemplation of law 
the carrier of whatever goods are conveyed 
in his ship. The charter-party is a mere 
covenant for the ti-ansportation of merchan- 
dise or the performance of the service which 
is stipulated in it In the other, the ves- 
sel is herself let to hire, and the charterer 
takes her into his own possession. It is a 
contract for a lease of the vessel. The own- 
er parts with possession and the right of 
possession, and the hirer has not only the- 
use but the entire control of the vessel her- 
self. He becomes the owner during the- 
term of the contract. He appoints the mas- 
ter and mariners, and is responsible for their 
acts. If goods are taken on freight, the- 
freight is due to him, and if, by the barratry 
or other misconduct of the master or crew, 
the shippers suffer a loss, he must answer 
for it If he ships his own goods, he is his 
own carrier. 

Under a chai-ter-party of the former de- 
scription, the charterer may hire the use of 
the whole vessel, and it may be employed in 
eai-rying his own goods, or the goods of 
other merchants on freight. His own goods 
become liable to the owner of the vessel for 
the charter, to the full extent of their value,, 
and though he is entitled to the freight of 
tJae goods shipped by the sub-freighters, the 
owner of the ship has a lien on that freight 
for the chai'ter of the vessel; and his lien 
extends to the goods of each sub-freighter 
for the amount of freight due on his ship- 
ment This was the decision in the case 
of Paul V. Birch, 2 Atk. 621, and it has ever 
since been held to be law. Holt, Shipp. 471. 
It is so recognized in Christie v. Lewis, 2 
Brod. & B. 410, and in Faith v. East India 
Co., 4 Barn. & Aid. 630. 

In a charter-party of the second kind, 
not only the entu-e capacity of the ship is 
let but the ship itself, and the possession 
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is passed to the ebarterer. Tlie entire con- 
trol and management of it is given up to 
liim. Tlie general owner loses liis lien for 
freight, but the lien itself is not destroyed; 
the charterer is substituted in his place, in 
whose favor the lien continues to exist when 
goods are taken on freight But the general 
owner has no remedy for the charter of his 
vessel, but his personal action on the cove- 
nants of the charter-party. It is a contract 
in which he trusts to ttie personal credit 
of tlie charterer. -These principles appear 
to be firmly established by the cases cited 
at the ai'gument It was on this principle 
that the case of Hutton v. Bragg, 2 Jlarsh. 
339, was decided; and afterwards that of 
Master, etc., of Trinity House v. Clai-k, 4 
Maule & S. 28S. The authority of these 
cases, especially the former, was indeed pow- 
ei'fully attacked in the very able ai-gument 
of the libellant's counsel, and it may be 
considered as in substance overruled by that 
of Saville v. Campion, 2 Bai-n. & Aid. .503, 
and stm more decisively in that of Christie 
V. Lewis, 2 Bred. & B. 410. But on an ex- 
amination of the cases in which the author- 
ity of Hutton V. Bragg [supra] has been called 
in question, it will be found that they have 
rather overiniled the case than the principle. 
The application of the principle, as made 
in that case, has been shaken, and not the 
rule of law which the com't professedly as- 
sume as the grotmd of their decision. The 
principle is, that when the owners let the 
entire ship and part with the possession, 
they lose their lien for freight. The applica- 
tion of the principle is, that when the owners 
let the whole ship, or nearly the' whole, by 
a charter-party, containing certain technical 
terms of demise, the legal possession passed 
to the charterers, notwithstanding the gen- 
eral owner appointed and paid the master 
and ci'ew. The court interpreted this to 
be a contract, not for the transportation of 
goods, but for the lease of the vehicle. The 
Case of the Trinity House, though agreeing 
in the terms of the charter-party with that 
of Hutton V. Bragg, is distinguished from 
it in the nature of the service for which the 
ship, was hired, and may well be defended 
on its own peculiar circumstances. But the 
ease of Christie v. Lewis agrees in all its 
material facts with Hutton v. Bragg, yet 
tlie court, Dallas, C. J., dissenting, reversed 
the decision and held that the owner re- 
tained his lien. But it was so ruled on 
the express ground that the owner retained 
the legal possession of the ship by his 
master and crew. In this case, as well 
as in that of Faith v. East India Co., it is 
clearly admitted that when the owners part 
with the possession, they lose then* lien. 
The principle of Hutton v. Bragg remains 
untouched, but the rules of interpretation 
applied to the chartei'-party in that case are 
overturned. All the English cases are re- 
viewed by Holt, in his Law of Shipping, 
460-171, and the result of the whole is, that 
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a ship may be so let to hire as to constitute 
the charterei-s owners under the charter- 
party, provided such appears to be the inten- 
tion of the parties; and that this intention 
may be collected either from the necessary 
construction of the terms of the instrument, 
or from the nature of the service for which 
she is hired. But the right of the owner is 
strongly favored, and while he appoints the 
master and crew, his lien for freight can 
only be excluded by the most express and 
absolute terms of the charter-party, or by 
unavoidable implication. But there is no 
case where the owner's lien has been sus- 
tained, imless where he has retained the 
possession by the appointment of the master. 

Ko American case was cited in which this 
point has come up directly in judgment But 
in Kleine- v. Catara [Case No. 7,869] Mr. 
Justice Story expressed a decided opinion 
that where the charterer becomes owner for 
the voyage, the general owner has no lien 
for the freight but that the rule is con- 
fined to cases where the carrier for freight 
is owner for the voyage. I think it cleai', 
both in principle and authority, that where 
the owner parts with his possession, he parts 
at the same time with his lien. 

This case, therefore, must tm-n wholly on 
the question whether the general owners, or 
the charterers are to be considered as own- 
ers for the voyage, and as having possession 
of the ship. The language of the charter- 
party leads very clearly, if not unavoidably, 
to the conclusion that tiiis was a letting of 
the ship. Violence must be done to several 
parts of it, before it can be interpreted into 
a contract on the part of the owners for the 
conveyance of goods. It is not simply a 
letting of the whole ship; this, it is admit- 
ted, would not alone be conclusive, but she 
is let for a voyage to be made by the char- 
terers. The owners covenant not that they 
or their master will receive and load the 
merchandise provided by the charterers, but 
that it shall be lawful for the Quincys or 
theh* agents to load her; and the chai'terers 
agi-ee, not only to pay the charter, but also 
the charges of victualling and manning, and 
all other charges, and finally, after she has 
performed the voyage, to deliver her up to 
the owners. It would seem that languajre 
more 'expressive and significant of an inten- 
tion on the one side to part with the posses- 
sion, and on the other to take the possession 
of the ship, could scarcely be found. How 
could the ciiarterers perform then' covenant 
to deliver up the possession to the owners 
after the voyage was completed, if the pos- 
session was not to be in them dm*ing the 
voyage? 

Thelibellants relyonthefact that one of the 
owners is named in the charter as at present 
master, as a circumstance showing that it was 
the intention of the owners not to part with 
the possession. If the intention, as collected 
from the operative parts of the instrument, 
was doubtful, this might be entitled to weight 
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and the inclination of a com-t to support the 
equitable lien of the owners, would give it all 
the weight it could justly have. But this of 
itself is not sufficient to control the general 
tenor and whole apparent intent of the char- 
ter-party. The appointment of the master 
and crow by the owners, is not in all cases 
cojiclusive; though they may also be paid by 
them. As is remarked by Lord Ellenborough.. 
in the case of Master, etc., of Trinitj' House 
V. Clark, the vessel may be hired, and with 
it the services of a certain number of persons 
paid by the owners, and necessary to the use 
of the vessel. In point of fact, however, tlie 
master named in the chai-ter-party did not go 
the voyage, though it was the intention of 
both paities that he should. 

The libellants offered to introduce parol 
proof that the new master, was appointed by 
the owners, but the counsel on the other side 
objected to the admission of this species of 
evidence to control the operation of the char- 
ter-party. The testimony was received, de 
bene esse, subject to the respondents' objec- 
tion. It is imnecessary to decide on the in- 
fluence which this fact ought to have, if prov- 
ed, on the construction of the written agree- 
ment. The evidence in support of it is at 
best but loose and vague, while that by which 
it is met on the other side is direct and posi- 
tive, that the new master was appointed by 
the charterers. Upon this part of the case, 
any opinion is that the libel cannot be sup- 
ported; that the owners parted with the ijOs- 
sossion of the vessel, and constituted the char- 
terers owners for the voyage, and that they 
have, therefore, no lien on the cargo for the 
charter. So much of the libel as claims a 
lien for the charter, is dismissed. This, of 
course, can be no bar to any right of action 
which the owners may have personally 
against the charterers or their assignees. 
This view of the auestion being in my opin- 
ion decisive, renders it imnecessary for me to 
examine other points which were made and 
sti'ongly urged in the defence. 

The master also claims in this libel a lien 
on the freight and cargo, that is, on that part 
of the cargo belonging to the chai'terers, for 
his own wages and as an indemnity for his lia- 
bility to the crew for their wages. The de- 
cree, which has just now been made on the 
libel of the seamen, is, I think, a sufficient 
answer to the claim of a lien as an indemnity. 
Whatever his rights may have been in this 
respect, that decree, it appears to me, must be 
held at iiresent as a full protection against his 
liability to the seamen. Upon his claim for 
his own. wages, I have found more difficulty 
in coming to a conclusion satisfactory to my 
own mind, than on any part of this case; 
and the opinion which I have adopted as 
most reasonable and equitable, I do not pro- 
fess to hold free from all doubt The books 
are extremely barren of authorities on tliis 
point. 

It is a well settled principle of law in this 
country that the master has no remedy for 



his wages against the vessel. Whether this 
be a principle of the general marine law, may 
perhaps admit of doubt. By the law of 
France, the master is allowed the same privi- 
lege against the ship for his wages, and in 
case of misfortune, against the savings from 
the wreck, as the seamen. This is the pro- 
vision of the Ordinance de la Marine, L. 3, 
tit. 4, arts. 8, 21; 1 Yalin, 701, 752; and this 
provision is continued in the Ck>de Napoleon 
(Code de Commerce, 352). I cannot see on 
what principle of justice or policy the mas- 
ter is to be excluded from all benefit from the 
savings from a wreck, while the right of the 
crew is admitted. But the general principle 
is too firmly established in this country, to be 
called in question. The Grand Turk [Case 
No. 5,683]: Gardner v. The New Jersey [Id. 
5,233j. One reason assigned for making this 
distinction against the master, is, that he con- 
tracts on the personal responsibility of the 
owners. But this, instead of a reason, is 
manifestly little more than another mode of 
stating the principle. Another, and a more 
satisfactoiy reason given is, that he is the 
proper person to receive the earnings of the 
ship, and pay them over to those to whom 
they of right belong (Gardner v. The New 
Jersey [supra]) ; and that he has a lien on this 
freight for his own wages (The Grand Turk 
[supra]). He is intrusted with the control 
and management of the vessel, as the con- 
fidential agent of the owners, and is often, in 
the course of the voyage, called upon to incur 
responsibilities and make advances in the 
ship's service for their benefit. It is a neces- 
sity which arises from the nature of his em- 
ployment. In cases of imperious and over- 
ruling necessity, he may hypothecate the ship, 
and even the cargo; but it is very questiona- 
ble, at least, whether he must not first ex- 
haust his own means and credit before he 
can resort to tliis extraordinary and onerous 
mode of relief. The Hero, 2 Dod. 139; Holt, 
Shipp. 342, 343; Jac. Sea Laws, 354. Besides 
these incidental responsibilities, he is, accord- 
ing to universal usage, by the very terms of 
the contract, made directly answerable to 
the seamen for their wages; and this is in con- 
formity with a rule of the marine law, as old 
as the law itself. On what principle could 
this rule have been so universally established, 
but this plain and sensible reason, that the 
captain is entitled to receive the freight, the 
common fund out of which not only wages 
but every other ordinary charge on the voy- 
age is to be paid. In the case of Goodridge 
V. Lord, 10 :^rass. 487, it is said by the court 
that the captain may retain freight in his 
hands to pay the seamen's wages; and in 
that of Lane v. Fenniman, 4 Mass. 92, it is 
ruled. Chief Justice Parsons giving the opin- 
ion of tlie court, that he has a lien on the 
freight for the necessaiy disbursements 
which he makes during the voyage, which 
takes precedence of the owner's title to it. 
This decision is fully supported by that of 
White V. Baring, 4 Esp. 22. Roccus, note 31, 
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is full to tlie same point Tlie captain had 
rendered himself liable for the amount of 
some repairs which hecame necessary in the 
course of the voyage, and -the owners had 
become bankrupt before its termination. The 
shippers, after notice had been given them by 
the master of his demand against the freight, 
f paid it over to the. assignees of the owners. 
The master brought a suit against them for 
the amount of his liabilities, and also for his 
primage, which was purely a personal de- 
mand due to him as master. Lord Kenyon 
said that the captain "having contracted and 
rendered himself personally liable for articles 
furnished the ship, he tliereby acquired a 
lien on the goods as well as freight, that his 
lien is coextensive with his liabilities to the 
ship's creditors, and of course the payment 
made by the defendants was made in their 
own wrong." Lord Kenyon, in the short ab- 
stract of his opinion, avoids touching on the 
claim of primage, and in the brief report of 
the case it does not appear whether this was 
or was not included in the verdict 

I have no doubt of the soundness of the 
docti'ine of these cases. Why does not his 
prior right for his wages rest on as good 
ground as for his liabilities or disbm-sements? 
The money is as much due to him in one case 
as the other, and the credit has in each gi-own 
out of the same service, a service which has 
contributed to create the fund against which 
his claim is made. I can see no sufficient 
reason for making a distinction between 
them. His wages ai-e as much a charge on 
the earnings of the ship as those of the sea- 
men, or as the advances which he makes 
for incidental expenses. T^'hat remains, 
after these are discharged, constitute the net 
freight of the owners. Besides, if the rea- 
son given for excluding the master from ad- 
miralty process against the ship, that he has 
a lien on the freight, means any thing, it 
means that he Is a privileged creditor against 
the freight A lien ex vi termini imports a 
privilege. If it is not this, it is nothing. 
TTpon the whole, finding that he has a lien on 
the freight for his disbursements, and see- 
iug no reason in law or justice for making a 
distinction between tliis claim and that for 
his wages, I do not feel the authority for 
introducing a distinction against him which 
I do not find established. 

But in point of fact, the freight on the 
goods taken on freight had been attached, 
before the filing of this libel, by the seamen, 
and a decree has passed in theit favor which 
wiE absorb the whole fund. This necessarily 
brings up the other question, whether the 
master's lien for his wages extends to the 
merchandise of the owners, which he has 
brought home. Without touching this as a 
general question, I put my opinion on the 
peculiar facts of the present case. The 
charterers here are the OAvners for the voy- 
4ige. The master is hired by them, and is in 
their employment He fidfils his part of the 



contract, and performs the voyage success- 
fully, but when he arrives in safety, bring- 
ing with him his whole earnings for seven 
months* service, he finds that his employers, 
two months before the service is completed, 
without making any satisfactory provision 
for his wages, had assigned their whole prop- 
erty, including what was in his hands, for 
the benefit of their general creditors. It was, 
in effect, not only an assignment of all hi& 
wages earned up to the time of the assign- 
ment, but of all the additional wages which 
would aca-ue to the completion of the voy- 
age. He is named, it is true, as a creditor, 
in the assignment, but his claim is postponed 
to several more favored ci'editors for a large 
amount; in the mean time the fruits of his 
service are taken out of his hands, and he is 
left to pick up a satisfaction from the rem- 
nants of an insolvent estate. This is cer- 
tainly a case of very strong equity, but it is 
admitted that the books contain no decision 
in pomt to sustain the master's claim. In 
the ai'gument it was compared to the lien of 
a factor for his commissions, and to the 
vendor's right of stoppage in transitu, on the 
insolvency of the purchaser. It has some 
points of analogy and some points of differ- 
ence with both these cases. It is like the 
factor's hen, inasmuch as the goods are in 
his hands, and the claim is for a meritorious 
sei"vice to these goods; and it is assimilated 
to the vendor's right of stoppage m transitu 
by the insolvency of his employers, with this 
distinction in his favor, that the possession is 
with him, and he retains all the priority over 
other creditoi-s wliich that can give. His 
case may also be likened to the lien which 
an artisan has, for his pay, on the particular 
thing about which he has expended his labor 
and slcill, an equitable lien, which is alwaj's 
favored in law. It is repugnant to all our 
ideas of equity that the master should be re- 
quired to part with these goods to the cred- 
itors of his employers, claiming either under 
the assignment or attachment, until he has a 
compensation secured to him for the time, 
labor, and diligence which he has bestowed 
for the benefit of this identical merchandise. 
It is, on the principles of natiiral justice, a 
charge on the specific goods, and the owner, 
on his insolvency, cannot, consistently with 
these principles, assign them but subject to 
the charge. Sitting in a coin-t, which, while 
it adheres to the principles of law, is required 
by its duty to decide ex aequo et bono, and 
by its constitution is enabled to deal with 
the cases falling within its jm'isdiction in a 
larger and more liberal spu*it of equity than 
the severe and technical rules of the common 
law will admit, after the most diligent exam- 
ination which I have been able to give the 
case, I have come to the conclusion that I can 
do justice between the parties, without im- 
pugning any of the rules of law, but consist- 
ently with tliose rules, and I accordingly de- 
a'ee in favor of the iibellants' lien. 



DRTSCO (Case No. 4,0S6) 



[7 Fed. Cas. page 1092] 



Case liTo. 4,036. 

In re DRISCO. 
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Circuit Court, D. Massachusetts. Sept. 2, 

BaXKULI'TCY— DiSCUAHGE— OkDEK JtfUKO PRO TfKC 

— New Petition in Baxkhl'itcy. 

If there is an omission to enter an order re- 
fusing a discharge, the bankrupt court may 
make it nunc pro tunc, if no rights of third 
parties have intervened which can be preju- 
diced by making the record speak the truth. 
If a party has contracted new debts since the 
filing of the first petition, he may file a second 
petition in bankruptcy. 

[Cited in Re Brockway, 23 Fed. 585.] 

[In the matter of Pen-in C. Drisco, a bank- 
rupt Petition by Gustavis Bret and others 
to review the rulings of the distiict court] 

E. M. Johnson, for petitioners. 
S. K, Hamilton, for respondent 

CLIFFORD, Circuit Justice. . Sufficient ap- 
pears to show that the petitioners are credit- 
ors of the alleged bankrupt; and they allege 
in their petition, filed in this court, that the 
bankrupt, on the 14th of March, 1872, filed a 
petition in bankiiiptcy in the disti-ict court, 
and that he -was adjudged to be a bankrupt; 
that he afterwards applied to the district 
court for a discharge from his debt, under 
the bankrupt act; that the present petitioners 
filed objections to his discharge, alleging that 
lie had committed certain frauds against the 
provisions of the bankrupt act, and that the 
charges of fraud were sustained by the dis- 
trict court, and that the petition for discharge 
was thereupon suspended; that a suit be- 
tween the petitioners and the bankrupt, 
then penuing in the state com*t, was by agi'ee- 
luent ijrosecuted to judgment, to ascertain 
the amount due the petitioners from the 
bankrupt— they having proved no claim in 
the bankruptcy proceedings against his es- 
tate; that no order refusing the discharge 
of the bankrupt was made at the hearing, 
nor did the bankrupt then ask or require 
that such an order should be made; that the 
petitioners subsequently recovered judgment, 
in the suit pending in the state court for 
twenty-one hundred dollars and costs of suit; 
that the bankrupt, on the 13th of July, 1875 
(his former petition being still pending, and 
their claim being still unpaid), filed a second 
petition in banla-uptcy, and was again ad- 
judged bankrupt by the district com-t; that 
the petitioners, being notified of the second 
petition, filed a motion in the district court 
to dismiss the same, upon the ground that 
the bankrupt having, under his first petition, 
been proved guilty of frauds under the bank- 
rupt act, and not having been discharged 
under the same, he could not again avail 
himself of tlie benefits of the bankrupt act; 
and that the former petition, inasmuch as 
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he was not discharged under it, is a bar to 
any subsequent proceedings under that act 
Hearing was had upon the motion to dis- 
miss the second petition in banliruptcy; but 
the district court entered an order nunc pro 
tunc, as of the date when the objection under 
the first petition to the discharge of the bank- 
rupt was sustained, refusing his discharge, 
and at the same time overruled the motion 
of the petitioners that the second petition in 
bankruptcy should be dismissed.^* These two 
rulings of the disti-ict court are assigned for 
error in the present petition for review, 
which is filed in the circuit court under the 
first clause of the second section of the bank- 
rupt act (14 Stat. [518]). 

Cei'tain proceedings took place in the dis- 
trict court under the second petition in bank- 
ruptcy, before the rulings of the district 
court were made, which are now assigned 
for error, to which it becomes necessary to 
refer before attempting to consider the al- 
leged erroneous rulings. Notice having been 
given of the second petition in bankruptcy, 
the present petitioners appeared and filed an 
answer, in which they set up the first petition 
of the bankrupt and the proceedings under 
it, and alleged that the disti-ict court in that 
case denied the right of the bankrupt to a 
discharge, and refused to grant the same by 
reason of the frauds which he committed 
against the bankrupt act; and they pleaded 
that the said refusal is a bar to the second 
application for the benefits of the bankrupt 
act and prayed that the order adjudging the 
party a banla'upt may be vacated, and that 
the petition in bankruptcy may be sti-icken 
from the files of the court Due reply was 
made by the petitioner in bankruptcy to the 
answer and objections of the present peti- 
tioners, in which he alleged that his second 
petition in banki'uptcy ought not to be dis- 
missed, because, as he says, that subsequent 
to those proceedings he contracted debts ex- 
ceeding three hundi-ed dollars, provable un- 
der the bankrupt act, which he was owing 
and unable to pay at the time the second 
petition was filed; and he denies that the 
former proceedings in bankruptcy, and the 
order refusing his discharge, are a bar to 
his second petition. Both parties, it seems, 
proceeded upon the gi'ound in tlicir plead- 
ings that a discharge had been refused to 
the bankrupt in the former proceedings, and 
the cleai" inference is that the eiTor was not 
discovered until the hearing on the plead- 
ings. Enough also appeal's in the petition 
for review to warrant the conclusion that the 
record in the bankrupt court was left incom- 
plete, by consent of the parties, in order that 
the suit pending in the state court might be 
prosecuted to final judgment Be that as it 
may, it is conceded that the reason for the 
delay in perfecting the record no longer ex- 
isted; and the court here is of the opinion 
that it was entirely competent for the dis- 
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trict court, sittiag in banla'Uptcy, to supply 
the omission, as no rights of third parties 
had int'ervened -which could be prejudiced 
by making the second speak the truth. Pow- 
er to supply such an omission is beyond ques- 
tion, as appears by numerous authorities. 
Gray v. Brignardello, 1 Wall. [68 V. S.] 627; 
Campbell t- Mesier, 4 Johns. Ch. 334; Bank 
V. Weiseger, 2 Pet [27 U. S.] 331; Vroom v. 
Ditmas, 5 Paige, 528; Lothrop v. Page, 26 
Me. 119. Viewed in the light of these ad- 
judications, no doubt is entertained that the 
order to perfect the record was properly 
made, and for the reasons given by the dis- 
tiict judge in his very satisfactory opinion. 
In re Drisko [Oase No. 4,090]. 

Suppose that is so, still it is insisted by the 
present petitioners .that the bankrupt act does 
not contemplate a second voluntary bank- 
ruptcy, where the party remains undischar- 
ged under a former petition, nor where he was 
refused a discbarge under a former petition 
for cause adjudged to be good by the bank- 
rupt court Support to that proposition .is 
attempted to be drawn from the fact that 
the banki-upt act does not in terms, make 
any provision for the proceedings on any 
such second petition; but the bankrupt act 
provides that "any person * * * owing 
debts, provable under the act exceeding 
three hundred dollars," may apply by peti- 
tion for its benefits; and the act contains no 
provision prohibiting a person from such sec- 
ond application for debts contracted subse- 
quent to a prior unsuccessful application, or 
for the reason that he was refused a dis- 
charge under a prior application. Conditions, 
it is true, are by a recent act, annexed to the 
•right to proceed in banlnruptcy a second 
time; but they have no application to the 
case before the court, and, if they do apply 
to it, give no support to the theory that the 
first petition of the bankrupt is a bar to the 
second, in a case where it appears that the 
second petition is based upon debts contract- 
ed subsequent to the time when the proceed- 
ings under the first petition were closed. 

Much aid in construing the different pro- 
visions of the bankrupt act may be derived 
from the decisions of the supreme court of 
Massachusetts, in respect to the correspond- 
ing provisions in their insolvent law, as it is 
well Imown that the fram*ers of the bank- 
rupt act followed pretty closely the leading 
featm'es of that law. Questions of a like 
kind were twice presented to the supreme 
com-t of Massachusetts, in which they de- 
cided the respective controversies in the same 
way as the district judge decided in the case 
before the coui't Fisher v. Om-rier, 7 Mete. 
424; Gilbert v. Hebard, S Mete. 129. Noth- 
ing need be added to the remarks of the 
disti-ict judge, in applying those decision^ to 
the case under consideration, except to say 
that they may well be regarded as furnish- 
ing the true rule of decision in the present 
case. Attention is called to certain English 
decisions, where it appears that a conti-ary 
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rule prevails. Suffice it to say, upon that 
subject that the court here is of the opihion 
that the cases referred to are inapplicable 
to the act of congress, for the reasons as- 
signed by the disti-ict judge in his well-con- 
sidered opinion. Difficulties, it is suggested, 
may arise in administering the law in a case 
like the present where one or more of the 
old a*editors have not been paid. Due con- 
sideration has been given to that suggestion, 
which is certainly entitled to considerable 
weight; but those difficulties are well an- 
swered in the opinion given by the state 
supreme court, to which reference has al- 
ready been made. Old creditors may come 
in, or stay out at their election; but if they 
do come in, they must be content with an 
equal distribution of the assets, as provided 
in the bankrupt act The petition in review 
is dismissed, with costs. 
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Case ISTo. 4,087. 

DRISKELL V. PARISH. 

[10 Law Rep. 395; 5 West. Law J. 206.] 

Circuit Court, D. Ohio. Nov. Term, 1847. 

Slavekt — Action fou Obstkucting Auhkst of 
Fdgitives— Penalties— EsAMiXATJOX OF JuuoHs 
— Peremptory Ciiai,lenges. 

1. Peremptory challenges of jurors need not 
be made at the same time, but the parties may 
alternate. 

2. The jury cannot be asked generally, 
whether their conscientious scruples on the 
slavery question will prevent them from giv- 
ing a verdict ^or the plaintiff, but such a 
question may be put to the members separate- 
ly. 

3. Where a party charged with obstructing 
the claimant of fugitive slaves, is proved to 
have driven the slaves into a house, the door 
of which he closed against the claimant, it is 
incompetent for the counsel for the claimant 
to inquire whither the slaves had been since 
the door was closed. The alleged act of ob- 
struction was the closing of the door, the ef- 
fect of the obstruction formed no part of the 
cause of action. 

4. In an action under the statute of Feb- 
ruary 12, 1793 fl Stat. 302], containing sepa- 
rate counts for harboring slaves and obstruct- 
ing claimants, several penalties cannot be re- 
covered for the same act, whatever may be the 
number of persons affected by the course of the 
defendant, nor can the same act be separated 
into distinct charges. 

5. Facts stated, which must be established 
to substantiate the diarges of harboring and ob- 
structing. 

6. The same act cannot be construed both as 
a harboring and obstruction. 

This was an action of debt brought [by 
Driskell against Parish] to recover the pen- 
alty prescribed by the act of congress of 
February 12, 1793, respecting "fugitives from 
justice, and persons escaping from the serv- 
ice of tiieir masters." By the 4th section of 
this statute, it is provided, that if any person 
shall knowingly and willingly obstruct or 
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liiuder tlie claimant of a fugitive slave, his 
tigont or attorney, in seizing or arresting a 
fugitive from labor, or sliall harbor or con- 
ceal said fugitive after notice that he or she 
is a fugitive, such person shall, for either 
of these offences, forfeit and pay to the claim- 
ant the sum of five hundred dollars, in addi- 
tion to any right of action -which the claim- 
ant may have for injuries received or other 
damages. [The case was previously tried at 
the July term, 1845. but the jury disagreed. 
See Case No. 4,089.] 

H. Stanberry and J. H. Thompson, for 
plaintiff. 

S. P. Chase and J. W. Andrews, for de- 
fendant. 

Some preliminary questions were raised in 
regard to the impanelling of jurors, and the 
court ruled: 1. That the two peremptory 
challenges of jurors allowed to each party 
by the Ohio statute, need not be made to- 
gether, but the parties may alternate— the 
l>laiutiffi making one challenge, and then 
waiting for the challenge of the defendant, 
before he exhausts his other peremptory chal- 
lenge. 2. That the question cannot be asked 
, of the jury generally, whetlier the conscien- 
tious scruples of any of them are such on 
the subject of slavery as to prevent them 
from giving a verdict for the plaintiff, should 
his case be made out in proof, but that it 
might be asked of each individual. The 
court, however, suggested the following as a 
better form of the question: — "Have you any 
bias which will prevent you in this case from 
giving effect to the evidence, and the law 
as it may be made known to you by the 
court?" To this the jurors all responded in 
the negative, and no furtlier objections be- 
ing taken, were sworn in. 

The plaintiff's case rested chiefly on the 
evidence of Col. Mitchell: "I am acquainted ; 
with Peter Driskell, the plaintiff. He lives 
three quarters of a mile from me, about a , 
(luarter of a mile from the river, and about 
six miles from Maysville, Kentucky. Jane 
and Harrison Garrison were his slaves, to- 
gether with four other children of .Jane Gar- 
rison. On the 26th of October, 1844, I was 
called upon by Mr. Driskell to go in pursuit 
of them. They had escaped on the preceding 
night. We followed them, but a rain com- 
ing on soon obliterated all traces of their 
path, and we who were pursuing returned 
liome. I never saw th-Dse slaves afterwards 
until the 2Sth of February, 1845. I was then 
in pursuit of the six slaves, in company with 
Andrew Jackson Driskell, the son of the 
plaintiff. On the 26th of Febmaiy, I saw 
the boy Bill (one of the slaves,) at Sandusky 
city, near the tavern where I stayed. I em- 
ployed a sub-agent, a small boy, to play mar- 
bles with Bill, and through him ascertain 
where all the boys were. I found by this 
where all were but one. I then employed an 
Irishman to induce Bill to come to my room 
at the tavern, told him what he was then to 



do, and how he was to go immediately after 
the rest I had understood that Jane and 
I Harrison Garrison were at Mr. Ptirrish's, 
, and a little after twelve o'clock on that day 
I made my way there. Near his house, I 
1 met Parrish, defendant I accosted him, and 
asked him if a woman calling herself Jane 
Garrison, and her boy Harrison, were at his 
house. He said they were. I asked him if I 
could see tliem. He replied, if Jane wished 
it I could do so. "We then returned toward 
the house, and I stood by the gate on the 
outside, whilst he went in. He came out in 
a very few minutes, witli the woman Jane. 
She stood on his left hand. She spoke to mo 
as if she recognized me, but she had a de- 
fect in her speech, and I will not pretend to 
recollect what she said. She advanced quick- 
ly toward me, however, when Parrish put 
out his hand and arrested her progress. I, 
in a short time, asked her for Harrison. She 
looked at Mr. Parrish in an inquiring way, 
and he made an assenting motion, I think 
both Avith his head and his hand. She then 
went in the house and brought the boy. He 
also made a motion to approach me, but 
Parrish again interposed. I then informed 
Mr. Parrish that these persons were the 
slaves of Peter -Driskell, of Kentucky, and 
that I wished to take them. 'By what au- 
thoritj'?' :My reply was, 'By a power of at- 
torney from Peter Driskell,' laying my hand 
at the same time on tlie instrument in my 
breast pocket. 'You need not show me your 
power of attorney,' replied ilr. I'arrisii, 'I 
want judicial authority for this.' I told him 
I did not know what judicial authority was, 
if this was not. I then demanded. to arrest 
them, and he replied that I could not arrest . 
them there, or something to that effect Ho * 
then shoved them into the house, wont in 
himself, and closed the door after him, and 
I bowed and went away. In about fifteen 
minutes I saw Parrish again, and had some 
conversation with him. I "s^-as trying to ar- 
rest two of the other boys." Mr. Stanberry 
here wished to ask what Parrish said with 
regard to those other boys, to show, (as he 
said) that he was aiding in tlieir protection, 
and by this means, to find the quo animo 
with which he closed the door as above. This 
was objected to as belonging to a totally dif- 
ferent transaction, and the objection sustain- 
ed by the court Jlr. Stanberry then wished 
to ask whetlier tlie slaves had been seen since 
the door was thus closed behind them— to 
show that "the obstruction had been effect- 
ual." This was objected to by counsel for 
defendant, on the ground that the effect of 
the obstruction formed no part of the cause 
of action, which would have been equally 
complete whether any ultimate results had 
been produced by the interference or not. 
The objection was sustained, and tlio ques- 
tion overruled. Mr. Stanberry then wished 
to ask whether Mr. Parrish did not after- 
wards say that the slaves were no longer 
to be found in his house, which question the 
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court allowed to be put, and tlie witness pro- 
\ceeded: "After this conversation, I heard 
Parrish say the slaves left his house that 
night. The power of attorney under which 
I acted is here." (The power was produced, 
and proved to be authoritj' to jMitchell to 
arrest the fugitives.) 

Cross-examined: "I had been several times 
in pursuit of these slaves before. When I 
saw Parrish I said nothing about wanting to 
arrest the slaves before they came out Sir. 
Parrish was afterwards called as a witness 
in the court-house without my consent I did 
not pay much attention to what was asked 
of him. During the trials there he made a 
statement of what ti-anspired at the gate. 
I don't know that I assented to any part of 
it; I certainly did not to all. I think Parrish 
admitted I had made the demand, but not 
that he pushed the woman in the house- 
there we differ. He may have only waived 
them in, and immediately closed the door. 
At the court-house nothing was said of a 
'fair ti'ial,' and Mr, Parrish used no other 
words in the place of 'judicial authority.' I 
never told Mr. Barbour or any other person 
that Mr. Parrish had conducted himself in a 
gentlemanly manner— that I had no reason 
to complain of him— nor that he had zeal as 
an abolitionist, but was an honest man. At 
the last term of this court I did take a walk 
with Mr. Barbour, to find out how our testi- 
mony agreed, and correct myself if I was 
wrong, but we disagreed soon and parted. 
I was employed to catch these persons, at 
$1.25 per day and expenses paid— have no 
interest in this suit, save the establishment 
of the principle." 

McLEAN, Circuit Justice. This action is 
brought to recover penalties under the act 
of congress in relation to fugitives from serv- 
ice. That act has been held to be constitu- 
tional, but it is penal in its character, and 
must be strictly construed. The penalties 
given by it go to the plaintiff. The defendant 
is charged with harboring and concealing 
two fugitive slaves of the plaintiff, and with 
obstructing their arrest The declaration 
contains two counts for harboring and con- 
cealing, and two for obstruction; but sev- 
eral penalties cannot be recovered for the 
same act, whatever be the number of per- 
sons harbored, or whose service is obstruct- 
ed: nor can tlie same act be separated into 
distinct charges of harboring and obstruct- 
ing, and thus be made the foundation for 
the reeoveiy of distinct penalties. To estab- 
lish the charge of harboring and concealing 
there must be satisfactory proof that the de- 
fendant, with full knowledge that the per- 
sons harbored were slaves escaped from an- 
other state, concealed them with intent to 
elude the vigilance of the master and defeat 
his claim. To establish the charge of ob- 
struction there must be proof that the plain- 
tiff, in person, or by his authorized agent, 
attempted to arrest the fugitives, and that 
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the defendant, with the same full knowledge, 
wilfully obstructed the arrest The impor- 
tant fact to establish is that Colonel Mitchell 
attempted to make the arrest. He must have 
apprized the defendant that these were es- 
caping slaves— tliat he was authorized to 
make the arrest, and that he did attempt 
to make the arrest, and was prevented by 
the defendant To secure a fair trial to per- 
sons claimed as fugitive slaves, and to in- 
sist upon a fair trial in tlieir behalf is laud- 
able: but such efforts should be made in 
good faith. It is the province of the jury to 
weigh the evidence. If they are satisfied be- 
yond a reasonable doubt, that the defend- 
ant has harbored and concealed the fugitive 
servants of the plaintiff, and has obstructe;! 
their seizm-e by such acts as the court has 
defined, they will find for the plaintiff; oth- 
erwise tliey will find for the defendant 

The case was then submitted to the jury. 
After having been out about an hour, the 
jury sent a request to the court to define the 
manner in which their verdict should be 
given; whether they were obliged to find on 
all the counts of the declaration, or might 
give in a verdict as to a part The court in- 
structed them that the two counts for ob- 
structing related to one offence, and the two 
counts for harboring to one offence. For 
each of these offences five hundred dollars 
can be claimed. The same act cannot be 
construed both as a harboring and obstruct- 
ing. There must be two distinct acts to con- 
stitute these two offences. If there is but 
one, the jury must decide whether it is an 
obstruction or a harboring. The jury ^ then 
retired, and afterwards returned a verdict 
for the plaintiff— finding the defendant guil- 
ty both of harboring the slaves and obsbi'uct- 
ing the master. The obstruction consisted in 
the conduct of Mr. Parrish at fixe gate; the 
harboring in permitting the slaves to remain 
in his house until nightfall— an' "intent to 
elude the vigilance of the master" being in- 
ferred. The nest morning Messrs. Chase and 
Andrews moved for a new trial, because the 
verdict was against evidence. 

[NOTE. This case was again tried at the 
November term, 1S49, resulting in a verdict 
for plaintiff for $500. See Case No. 4,0SS. 
Afterwards it was heard on defendant's motion 
to retax the costs. See Cases Nos. 4,075 and 
4,076.] 

Case No. 4,088. 

DRISKBLL V. PARISH. 

[5 McLean. 64;^ 7 West. Law J. 222.] 

Circuit Court, D. Ohio. Nov. Term, 1849. 

Slaveiiy — Action foe Hindering and Obstuuct- 
iNG Akrest op Fugitive — What Constitdtes 
THE Offence — Harboring. 

1. To sustain the allegation of hindering or 
obstructing the arrest of a fugitive from la- 
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i'SKo"^^^^^ *^*^ ^<^* ^^ congress of February 12, 
1*93 [1 Stat 302], some act of interference, 
on the part of the defendant, must be proved, 
tending!: to impair the right of recaption, se- 
cured by the statute. 

2. The statute imposes no obligation on any 
one, to aid in the recaption of such fugitive; 
and the penalties of the act of congress are 
not incurred, by one who is merely passive, in 
the attempt of the owner or his agent, to 
arrest the alleged fugitive. 

3. An inquiry, made in good faith, as to the 
authority by which the arrest is sought to be 
made, is not a violation of the act of congress. 
Neither are the penalties of the act incurred 
by iusisting that the person claimed as a 
fugitive shall have a fair trial, on the ques- 
tion, whether such person is a fugitive. 

4. It is not necessary, to constitute a hin- 
drance or obstruction, within the meaning of 
the act, that force or violence should be re- 
sorted to, to defeat the arrest. 

5. The refusal to permit an arrest on the 
premises of another, after notice that the 
person sought to be arrested is a fugitive from 
labor, and a demand of permission to arrest 
such person, is a hindrance or obstruction. 

6. The withdrawal or removal of the alleged 
fugitive, by the order or direction of another, 
so as to prevent an arrest, is a hindrance and 
obstruction. 

7. The person seeking to make the arrest 
is under no obligation to commit a trespass, or 
breach of the peace, in carrying out his pur- 
pose to arrest. 

S, Under the count for harboring or con- 
cealing, it must appear that the harboring or 
concealing was with the intention to elude the 
claim of the owner of the alleged fugitive. 

9. A temporary shelter afforded to a fugitive, 
without any design to conceal him or her from 
the pursuit of the owner, or his agent, is not a 
harboring or concealing, within the meaning 
of the act. 

LEAVITT, District Judge. This was an ac- 
tion in the case, brought [by Peter Driskell 
against Francis D. Parish] under the last 
clause of the act of congi-ess of 1793. The 
allegations of the declaration are, in sub- 
stance, that Jane Garretsoa and HaiTison 
Garretson, being -the slaves of plaintiff, re- 
siding in the state of Kentucky, escaped from 
his service into the state of Ohio— and, that 
the defendant hindered or obstructed the 
plaintiff's agent in the arrest of the slaves: 
also, that he harbored and concealed them, 
&c. The plea was, not guilty. 

[For reports of former trials, see Cases Nos. 
4,0S9 and 4,087.] 

H. Stanbery and H. G. Noble, for plaintife. 
Judge Lane, T. Corwin, and J. W. An- 
drews, for defendant 

The evidence in behalf of the plaintiff, was 
as follows: 

Gol. Charles S. Mitchell. He states, that the 
persons named in tlie declaration were the 
slaves of the plaintiff, who resides in Mason 
county, in the state of Kentucky— that they 
were on his plantation in that county, in Oc- 
tober, 1844, and that about that time, they 
disappeared, and have not been in the plain- 
tiff's possession since. In February, 1815, 
witness was employed by plaintiff, under a 



[7 Fed, Cas. page 1096] 

written power of attorney for that purpose, to 
go in pursuit of the slaves, in company with 
A. J. Driskell, a son of the plaintiff. They 
reached Sandusky city, in the state of Ohio, 
the latter part of February, and ascei-taiued 
that the two persons referred to, togetner 
with some other slaves, belonging to the same 
family, were in that place. About 12 o'clocli, 
noon, they proceeded to the residence of the 
defendant— had passed the house a short dis- 
tance, when they saw defendant coming out 
of the gate, opening from the fi-ont yard, into 
the street The witness inquired of him, if 
two colored pei'sons, Jane Garretson, and her 
little boy, Harrison, were at his house. De- 
fendant said they were. Witness then asked 
if he could see them— to which defendant re- 
plied, he could, if they wished it. Defendant 
went into the house, and returned shortly aft- 
er, with the woman; she standing near the 
defendant, on the front porch or portico, and 
witness and Driskell, being outside the gate, 
in the street. The woman recognized the wit- 
ness and Driskell, and some conversation took 
place between them respecting the family of 
plaintiff. Witness then requested to see the 
boy, who was also brought out, and stood on 
the portico. He smiled, and seemed also to 
recognize Mitchell and DriskeU, and was com- 
ing forward as if to shake hands with them. 
Mitchell said, "Let the little fellow come and 
shake hands with me;" but defendant inter- 
posed, saying it was not necessary to shako 
hands with the gentleman. Mitchell then 
stated to the defendant, that the woman and 
boy were the slaves of Peter Driskell, of Ken- 
tucky; that he was there, as his agent, to re- 
claim them; and that he demanded the priT- 
ilegeof arresting them. Defendant asked, by 
what authority— to which witness replied. 
"By a power of attorney;" at the same time 
putting his hand to his pocket, and offering 
to produce it. Defendant said, "You need not 
show it, as nothing but judicial authority will 
do;" saying also, that witness could not ar- 
rest the negroes there. He then, by amotion of 
his hand, directed the woman and boy to go 
into the house. They went in, and the de- 
fendant immediately followed them, shutting 
the door after him, and leaving witness and 
Driskell standing in the street. Witness 
never saw the slaves afterwards. Understood 
from defendant, in the com-se of the riot trial, 
that they left his house in the evening or 
night of the day on which the inteiTiew, men- 
tioned by the witness, took place. 

A. J. Driskell, also a witness for plaintiff, 
corroborated the statement of Mitchell, as to 
what occmTed in front of defendant's house. 
He does not state the facts with the same 
minuteness as MitcheU, and differs with him, 
in this— that he states, the defendant pushed 
the woman and boy into the house, instead 
of directing them, by a motion of the hand, 
to go in. 

Sarah Gustin says, she lived in the defend- 
ant's family, at the time of the occurrence tes- 
tified to by Jlitehell, and heard a part of the 
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■conversallon Ijetween him and defendant. 
Heard defendant say to lilitelieU. lie could not 
m'l-est^lie -woman and toy, -without lawful au- 
thority. 

The evidence for the defendant, -was sub- 
stantially as folIo-v\'s: 

A. H. Barter. Some two or three days 
After the interview between Col. Mitchell 
and defendant, referred to by Mitchell, there 
was a tilal at the com-t house in Sandusky, 
on a charge for a riot, made against Mitchell 
and Driskell, and one Slartin; that on tliis 
ti'ial, the defendant, at the request of the 
■counsel for the defendants in the riot case, 
was sworn as a witness; that he related, 
minutely, what took place in front of his 
house, between Mitchell and himself; ad- 
mitting, that in that conversation he had 
said, he was a law-abiding man, and was 
only desirous that the colored persons should 
have a fair trial; but saying nothing of any 
demand to meet them; or, of any demand of 
lawful or judicial authority, to make the 
arrest; or of any refusal by defendant to 
permit the arrest This statement, so made 
by the defendant, was assented to by Mitch- 
ell, with the exception that defendant had 
omitted to state the offer to shake hands 
with the boy, and the interference of defend- 
ant to prevent it. This witness further states, 
that on the trial of the riot ease, Mitchell hav- 
ing obsei'ved, that he wished to set himself 
right before that community, by permission of 
the court, made a statement of what took 
place in front of defendant's house; which 
agreed, substantially, with that made by de- 
fendant on oath. Witness also says, that 
Mitchell stated, he had nothing to complain 
■of, in reference to defendant's conduct, and 
tliat he had treated him like a gentleman. 
This was stated in a stage coach, as they 
were on the road from Sandusky to Colum- 
bus. 

Judge Saddler. Was also present at the 
trial referred to by Mr. Barber. He corrob- 
orates Barber's statement. Says, that the 
defendant in giving testimony in the riot 
■case, related what took place at defendant's 
^ate, in front of his house; stating that when 
Mitchell informed him the colored woman 
and boy were fugitive slaves, and that he 
had come to -take them, the defendant re- 
marked, if he had any legal right to take 
them, he would not object, but would see 
that they had a fair trial. Witness under- 
stood this, as referring to the trial of the 
question, whether they were slaves— and sup- 
posed the only controversy between Mitchell 
and defendant was, -the place where, and 
the person before whom, this trial should 
take place. After defendant had closed his 
statement, he asked Mitchell if it was cor- 
rect—and Mitchell replied, it was, except 
that he had not stated what took place as 
to his offer to shake hands with the boy. 
In the course of the trial, Mitchell also made 
a statement of what took place at the gate, 
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in which witness did not understand him 
as having said anything about offering to 
produce authority to make the arrest, or as 
having made any demand to make the ar- 
rest Mitchell admitted, that defendant had 
treated him like a gentleman. 

Mr. Beecher. This witness stated with 
great minuteness what took place on the 
trial of the riot case, agreeing essentially 
with the statements of Mr. Barber and 
Judge Saddler. 

The depositions of Z. W. Barker, C. S. 
Mackey, and John N. Sloane, were read by 
defendant's counsel. Their testimony re- 
lated to what happened on the trial referred 
to, and was confirmatory of the statements 
of the preceding witnesses. 

Col. Mitchell. In reply to the inquiry of 
counsel on that subject, says, he never has 
made any statement or admission of what 
took place at defendant's gate, varying in any 
essential particular from tiiat made by him on 
this trial, and "the preceding trials, between 
these parties. He now thinks, that the de- 
fendant's evidence, in the riot case, was not 
materially different from that which the wit- 
ness now gives. Witness understood de- 
fendant's testimony on that occasion, as re- 
ferring to the trial of the two boys, who had 
been arrested, and that what he said about a 
fair trial, related to them, and not to the 
woman and boy. Does not recollect that the 
matter of the offer to arrest the woman and 
boy, was in any way in controversy on the 
trial of the riot case. What he admitted, in 
regard to the fair conduct of defendant re- 
lated to the transaction at the gate, and not 
to any other matter in which defendant had 
an agency. Witness also says, that before 
leaving Sandusky city, he made arrange- 
ments with a view to a suit against the de- 
fendant for his- interference with plaintiff's 
rights. 

Mr. Wheeler. The deposition of this wit- 
ness was read by the plaintiff. He was one 
of the counsel employed for the defendants 
in the riot case, and was present at the 
trial. His testimony is corroborative of that 
given by Mitchell. The counsel for plaintiff 
here offered evidence, tending to prove the 
active agency of the defendant in getting 
up, and carrying on the prosecution for the 
riot, before mentioned: also, a complaint for 
an assault and battery, in the arrest of the 
two boys— and an application for their dis- 
charge, by writ of habeas corpus, as show- 
ing the quo animo of defendant, in his in- 
terference -with the offer to arrest the woman 
and the boy. This testimony was objected 
to, on the ground of its irrelevancy to the 
matters in issue in this suit 

THE COURT, referringto the fact that tliis 
evidence had been held to be inadmissible, 
on a former trial between these parties, when 
Judge McLean was present now overruled 
it = 
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Judge LKAVITT stated to 'he jury the 
points of law arising in the case, in substance, 
as follows: 

The constitution of the United States, in 
tlie second section of the fourth article, de- 
clares, that "no person held to service or labor 
in one state, under the laws thereof, escaping 
into another, shall, in consequence of any 
law or regulation therein, be discharged from 
siich service or labor, but shall be delivered 
lip, on claim of the party to whom such 
service or labor maj^ be due." Under the 
power conferred by this provision, congress, 
on the 12tli of FebruaiT, 1793, passed the act, 
entitled, "An act respecting fugitives from 
justice, and persons escaping from the serv- 
ice of their masters." By the third section 
of this act, it is provided, that when any per- 
son held to labor in one state, shall escape in- 
to another, the person entitled to the labor or 
service of such person, may seize or arrest 
him or her, and convey him or ner before any 
of the judicial officers designated, within the 
state in which the arrest was made, for the 
purpose of maldng proof that such fugitive 
owes service to the person setting up such 
claim, and obtaining a certificate to that ef- 
fect. The fourth section provides, "that any. 
person who shall knowingly and willingly 
obstruct, or hinder such claimant, his agent 
or attorney, in so seizing or arresting such 
fugitive from labor, or, shall rescue such 
fugitive from such claimant, &c.; or, shall 
harbor or conceal such person, .after notice 
tliat he or she was a fugitive as aforesaid, 
.shall, for either of the said offences, forfeit 
and pay the s.um of five hundred dollars. 
Which penalty may be recovered, by and for 
the benefit of such claimant, by action of debt, 
in any court proper to try the same; saving, 
moreover, to the person claiming such service 
or labor, his right of action for or on ac- 
count of the said injury, or either of them." 
This action is brought under the last clause 
of tlie section just quoted. The declaration 
contains two counts: the first, for obstructing 
or hindering the arrest of the fugitives; the 
second, for harboring or concealing them. 
To sustain the first count, there must be evi- 
dence of some act of interference by the de- 
fendant, tending to impair the right of re- 
caption, secured by the statute. No precise 
rule can be laid down, by which to determine 
what act shall constitute an obstruction or 
hindrance, within the prohibition of the stat- 
ute. The right of arrest is conferred by the 
constitution and the act of 1793, in the most 
explicit terms, and without any express re- 
striction or qualification. It may be inferred, 
that tliis power was thus conferred, in part, 
at least, from the consideration, that the ar- 
rest Is in the nature of a preliminary proceed- 
ing, and not conclusive of the rights of the 
suspected fugitive. When arrested, such 
person is to be conveyed, without any un- 
reasonable delay, before some one of the ju- 
dicial officers named in the statute, within 



the state in which the arrest is made, for the 
purpose of a legal inquirj^ whether he or she 
is, in fact, a fugitive from labor. And, it js. 
only by the exhibition of proof establishing 
the affirmative of this inquiry, that the per- 
son arrested can be retained in custody, and 
removed to the state where "labor and serv- 
ice" are due. On failure to prove this fact, 
the person arrested is entitled to his dis- 
charge; and, it is presumed, would have a 
right of action against the person making the- 
unlawful arrest, for damages. It may also 
be suggested, that there is a further security 
against a lawless and oppressive arrest, in 
the fact that by the statutes of many, if not 
all, the non-slaveholding states, the penalty 
of tlie crime of kidnapping is incurred by an 
unauthorized arrest of any one on pretence- 
that such person is a fugitive from labor, and 
the attempt to convey him or her to a slave- 
holding state, to be held in servitude. 

It is very clear, that the penalties provided 
by the act of congress, are not incuiTed by one- 
who is merely passive, in the attempt of the 
owner; or his agent, to reclaim and ai-rest an 
alleged fugitive from labor. The statute im- 
poses no obligation on any one to aid in the- 
recaption. Under a law so penal in its charac- 
ter, it would be monsti'ous, by mere implica- 
tion, to recognize such an obligation. Nor, will 
the mere inquii'y, made in good faith, by what 
authority an arrest is sought to be made, 
bring a party within the prohibition of the- 
statute. The penalty is denounced against 
any one, who "knowingly and willingly" ob- 
structs or hinders an arrest In the case of 
one, who has had no agency in the escape of 
the suspected fugitive, and is not to be pre- 
sumed to be apprised of the fact, that the per- 
son is a fugitive from labor, and who has- 
taken such person into his employment, or 
under his protection, without any improper 
intention, the penalty is not incurred, by 
merely inquiring into the authority to make- 
the arrest Such an inquiry, in the case sup- 
posed, would be entirely justifiable. Neither 
is it deemed to be a violation of the rights of 
the claimant to insist that the alleged fugi- 
tive shall have a fair trial, upon the question^ 
whether he or she owes "labor and service"^ 
to such claimant On the other hand, it is- 
clear the penalty of the statute may be in- 
curred, without a resort to violence, in hin- 
dering or obstructing an arrest. Any act 
done, with the intention of defeating the ar- 
rest, and which tends to that result, is a vio- 
lation of the rights of the claimant If, after- 
knowledge of the fact that a person is a fugi- 
tive, a demand is made to aa-rest on the prem- 
ises of another, and refused, such refusal 
subjects the party to legal liability. An ofCer 
having been made to arrest, the party mak- 
ing it is under no obligation to commit either 
a trespass or a breach of the peace, in carry- 
ing his piu-pose into eitect The withdrawal 
or removal of the person of the alleged fugi- 
tive, by the order or direction of another, so- 
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as to prevent an arrest, is also a liindrance 
and obstruction witliin the meaning of the 
statute. 

Having stated these principles, as applica- 
ble to the count for ohsti-ucting and hinder- 
ing the ai-rest, I will brieiiy notice the count 
for hai'boring or concealing. The learned 
judge, who presided in this court, on the 
trial of an action between these parties, 
brought to recover the specific penalty pro- 
vided for by the statute, has held that "the 
words 'harbor' or 'conceal,' were not used 
in the statute as constituting two distinct 
ofiCences, but as descriptive of one offence." 
And he has also held, that, "to harbor or 
conceal a fugitive from labor, within the 
meaning of the statute, it must be done with 
a view to elude the claim of the master." 
There can be no question, that this is the 
correct constniction of the law. By the ex- 
press words of the statute, to constitute the 
offence of hai-boring or concealing, there 
must be notice or knowledge, that the person 
harbored or concealed, is a fugitive from 
labor. This presupposes that there must be 
an intention to prevent a recaption. The 
intention therefore decides the character of 
the act Hence the same eminent Judge, in 
the case before referred to, says, "If a shel- 
ter be afforded to the fugitive, for an hour, 
a day, or a week, when there is manifestly 
no design to conceal him from the pm'suit 
of the master or his agent, or in any way to 
defeat the legal right of the master to his 
service, there is no violation of the statute." 

Keeping these principles in view, it is for 
the jury to decide, whether the defendant 
has harbored or concealed the fugitive, as 
alleged in the second count of tiie declara- 
tion. From the evidence, it does not appear, 
except as a matter of vague inference, that 
the defendant had knowledge that the wo- 
man and boy were slaves, till so informed 
by Col. JMitchell. And there would seem, 
therefore, to be no sufficient groimd for 
assuming, that he had been guilty of any 
violation of the statute, prior to his obtain- 
ing such knowledge from Mitchell. It is 
insisted, however, that he harbored or con- 
cealed the fugitive, after bein^ notified that 
they were slaves. The only proof in support 
of this position is, that the defendant said, 
the woman and boy left his house the even- 
ing following the interview between him and 
Col. Mitchell; having been informed by de- 
fendant, that they could remain no longer 
with him. If, from motives of humanity, 
the defendant permitted the fugitives to re- 
main with him, for a short time, after notice 
of their real character, without any design 
thereby to elude the claim of the owner, he 
did not "hax'bor or conceal" them, within the 
contemplation of the statute. 

It is strenuously contended by the coimsel 
for the defendant, that the testimony of the 
witness Slitchell is unworthy of credit Sev- 
eral intelligent witnesses have been called, 
who state in substance that on the examina- 



tion which took place at the com-t house, 
in Sandusky, in reference to a charge for a 
riot, made against Mitchell and Driskell, and 
one Martin, the defendant was examined as 
a witness, and made a statement of the facts 
occm-ring at his gate, dm'ing the interview 
between him and Mitchell, vai-yiug in some 
essential particulars from the facts as stated 
by Mitchell, in his testimony in this case. 
To the correctness of the statement of the 
defendant, the witness Mitchell gave his as- 
sent It also appeal's, from the testimony 
of the witnesses of the defendant, that 
Mitchell, on the same occasion, gave a nar- 
ration of the facts occm-ring dm-ing the in- 
terview referred to, agreeing essentially with 
the statement of the defendant, then made, 
and in which there was an omission of some 
important facts, now stated. The ci-edit due 
to witnesses belongs exclusively to the jury. 
It will.be then- duty to reconcile conflicting 
statements, in such a manner that, if pos- 
sible, the whole may be regarded as con- 
sistent with ti'uth and the integrity of the 
witnesses. But, if the statements of wit- 
nesses ai-e so discrepant that they can not 
be thus made to harmonize, it will be for 
the jmy to say where the tioith lies. 

I have now only to suggest, that although 
this action has originated in the existence 
of slavery in an adjoining state, the views 
of the -jm-y, in relation to that subject in 
the abstract, should exert no influence in 
then* conclusions as to the merits of this 
conti'oversy. Lilce every other case tried in 
a com*t of justice, it should be decided ac- 
cording to the law and the evidence. If the 
plaintiff has suffered a wrong, for which 
the law gives him redress, it is the plain 
duty of the com*t and jm-y to aid him in ^ 
obtaining that redress. It can not be dis- 
guised, that the subject of slavery is at this 
time a fruitful source of public agitation. 
Unfortimately, it has become a chief ele- 
ment of political excitement in our coimti-y. 
Whatever may be our individual views of 
this subject it. is clear, we shall best acquit 
om-selves of the responsibility now resting 
upon us, by taking care that the rights of 
the parties to this action are in no way 
affected by the existing state of public feel- 
ing, on the question of slavery. In Ohio, 
popular sentiment is no doubt sti-ongly 
against that institution; and, there are few, 
if any, of her citizens who do not rejoice, 
that its admission into the state is precluded 
by a baiTier, that may well be deemed in- 
surmountable. Still, it may be taken for 
granted, that with very few exceptions, the 
citizens of that state are disposed readily to 
accord to the citizens of states in which 
slavery is tolerated by law, the rights sol- 
emnly guarantied to them by the constitution 
of the Union, and the laws passed in pur- 
suance thereof. The act of 1793, under 
which the plaintiff has sought redress in 
this action, has been repeatedly brought to 
the notice of the supreme com-t of the United 
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States, and tliat tribunal— on sucb questions, 
the only authoritative one in the Union— has 
adjudged it to be a constitutional law. It 
can, therefore, only cease to be a law when 
repealed by the same authority by which it 
was enacted. 

The jury returned a verdict for the plain- 
tiff, on the count for hindering and obstruct- 
ing the arrest— assessing the damages at $."500, 
the proved value of the slaves in question, 
at the time of their escape. On the count 
for concealing and harboring, the verdict 
was for the defendant. 

A motion was filed by the defendant for a 
new trial, which was overruled, and judg- 
ment entered on the verdict. 

[NOTE. This case was afterwards heard 
on defendant's motion to retax the costs. See 
Cases Nos. 4,075 and 4,076.] 
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DRISKILL V. PARRISH. 

[3 McLean, 631; ^ 5 West. Law I. 25.] 

Circuit Court, D. Ohio. July Term, 1845. 

Si.AVERT — Action fou HisDmtisa Akrest op 
FuorrivE — Authokitt of Agent to Aruest — 
Penai.ty — What Constitutes the Offence. 

1. Where a written power of attorney is giv- 
en to an agent, authorising him to arrest a fu- 
gitive from labor, and he acts under such 
power in attempting to make the arrest, the 
power must be produced, or its contents proved, 
In an action against an individual for hindering 
tlie arrest. 

[Cited in Giltner v. Gorham, Case No. 5,- 
453.] 

2. No one incurs the penalty under the act 
of conEjress [1 Stat. 302] for hindering or ob- 
structing the arrest, who does not act "know- 
ingly." He must have notice that the colored 
persons are fugitives from labor, and that the 
agent has authority to arrest them. 

[Cited in Giltner v, Gorham, Case No. 5.- 
453; U. S. V. Weld, Id. 16,660.] 

3. The principle is the same, whether the ar- 
rest be made with the view of removing the 
fugitives out of the state, or takiug them be- 
fore a judicial officer. 

4. The power of attorney is in the nature of 
process, and should be shown, if demanded. 

5. No one incurs the penalty who hinders 
an arrest by persons who have no authority to 
make it. 

(). To obstruct the arrest is an offence, and 
tlio guilt of the party charged should be clear- 
ly established. 

7. There can be but one penalty for the same 
act, in hinderlns: an arrest, of one or many fu- 
gitives from labor. And so of harboring* one 
or many at the same time. 

[U. S. V. Grant, 55 Fed. 415.] 

8. The penalty is not given as a compensation 
to the master, but as a punishment for the 
offence. 

9. To harbor or conceal under tlie statute, 
there must be a manifest design to elude the 
claim of the master. 

^ [Reported by Hon. John McLean, Circuit 
Justice.] 
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10. An open and fair action, with an inten- 
tion to procure a fair legal hearing for the fugi- 
tive, is no violation of the act. 

[This was an action by Peter Driskoll 
against Francis D. Parish for hindering and 
obstructing the arrest of a fugitive slave.] 

air. Stanbm-y, for plaintiff. 
Lane & Chase, for defendant 

OPINION OF THE COURT. This action 
is brought under the fourth section of the 
act of congi-ess of 1793, respecting fugitives 
from labor. The section provides, "that any 
person who shall knowingly and willingly 
obstruct or hinder such claimant, his agent 
or attorney, in so seizing or arresting such 
fugitive from labor," «S:c., "or shall harbor 
or conceal such person after notice that he or 
she Avas a fugitive from labor, as aforesaid, 
shall, for either of the said offences, forfeit 
and pay the sum of five hundred dollars." 
The declai'ation contains fom- counts; two 
for hindering and obstnicting the arrest of 
Jane Garretson, a colored woman, and her 
son, slaves of the plaintiff, who were fugi- 
tives from labor; and two counts for har- 
boring and concealing them. The defendant 
pleaded not guilty. 

Col. Mitchell, a witness, states that he called 
with Driskill, son of the plaintiff, at defend- 
ant's house in Sandusky city, and inquired of 
him whether at colored woman named Jane 
Garretson was there. The defendant an- 
swered she was; the witness then asked if 
he could see her; defendant replied, "Yes, if 
she wishes it" Witness said, "She was a 
slave of Peter Driskill, had escaped from 
her master, and that he was authorised to 
take her to Kentucky." The defendant went 
into the house and soon retmiied, the woman 
following him. She recognized the witness, 
spoke to him, and was approaching him, 
when the defendant interposed his hand, 
though he did not touch her. She called 
young Driskill "Slaster Jackson." Some con- 
versation was had respecting the deatli of 
her young mistress, who had died, as she 
said, before she left Kentucky. The boy was 
then asked for, and he was brought out. He 
also knew the witness and Driskill, and by 
his approach seemed to wish to shake hands 
with the witness, when the defendant inter- 
posed his hand and said, it was not necessary 
to shake hands. The witness then claimed 
the right to aiTest these t«'o persons, to talie 
them before some judicial officer, and show 
the right of the plaintiff to their services. 
The defendant asked by what authoritj*; the 
witness replied by vhtue of a power of at- 
torney from the master, and laid his hand 
upon the paper; the defendant objected to 
the authority and said, that nothing less than 
judicial authority was sufficient or would sat- 
isfy him. He then by words or signs du-ect- 
ed the woman and her son to retm*n into the 
house, which they did, and he followed them, 
shutting the door after him. The witness 
states that he lives near to the farm of the 
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plaintiff in Kentucky, and is well acquainted 
with Jane and her son, and that they are the 
slaves of the plaintiff. a?hat they absconded 
Xi'om his service some months hefore, with 
other colored persons OAvned by him. Dris- 
kill being: sworn, with less minuteness, relates 
the leading facts as stated by Col. Mitchell. 
He differs from Mitchell in saying that the 
defendant pushed Jane and her son into the 
house. Sarah Gustin was an inmate of the 
defendant's house. She stood in the passage 
and heard a part of the conversation. She 
heard the defendant say to Col. Mitchell, 
tliat he could not take the colored persons 
miless he had lawful authority. Pai'ol evi- 
dence was then offered to prove the authority 
of Col. Mitchell to arrest the fugitives, as 
agout of the plaintiff. This was objected to 
by the defendant, on the grouud that the 
authority was in writing, and consequently 
could not be proved by parol. 

This is an important question. Mitchell 
did not claim to act in his own right but as 
the agent of the plaintiff, and he referred to 
a written power of attorney as his authority. 
The defendant can take no exception to the 
power, from the fact that it was not shown 
to him. He declined an examination of it, 
alleging tliat judicial authoritj' was required 
to make the arrest. In this he was mistak- 
en; and his error, in this respect, constitutes 
no excuse. The question is not strictly 
whether a parol authority may not authorise 
an arrest of a fugitive from labor, but wheth- 
er a written authority may be abandoned, 
and a parol one substituted. We are aware 
that there are many things in writing which 
may be proved by parol, without proof of 
the loss of the writing. But does this power 
of attorney come within this rule? In the 
case of Johnson v. Tompkins [Case No. 
7,416], it is said, "If the person arrested is 
not a servant or slave, or the person mak- 
ing the arrest has not the authority of the 
master for so doing, he is in either case lia- 
ble for the illegal arrest." And Mr. Justice 
Washington, in Hill v. Low [Case No. 6,494], 
says, "that it was sufficient to bring the de- 
fendant within the provisions, of the law, if 
having notice either by the verbal declara- 
tions of those who had the fugitive in cus- 
tody, or were attempting to seize him; or 
by circumstances brought home to the de- 
fendant, that the person arrested was a fugi- 
tive, or was arrested as such." The object 
of the arrest in the present case was avowed 
to be, to take the fugitives before a judicial 
officer. But the same principle applies 
where the arrest is made for the purpose of 
taking the fugitive by force out of the state, 
and without judicial sanction, This the 
claimant or his agent may lawfully do, under 
the constitution of the United States, ac- 
cording to the doctrine laid down by a ma- 
jority of the judges in the case of Prigg v. 
Pennsylvania, 16 Pet. [41 U. S.] 539. This 
then, as claimed, is no ordinary power. It 
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sweeps aside state laws and state sovereign- 
ty, and enables an individual who claims to 
act as agent to take any person, white or col- 
ored, as a fugitive from labor, without any 
exhibition of his personal authority, or of 
the claims of the master. 

The constitution of the Union, and the 
laws made in pursuance of it, are declared 
to be paramount to the laws or constitution 
of a state. But from this it does not fol- 
low that the remedy under the federal pow- 
er, against fugitives from labor, being in 
the hands of the master, may be exercised 
without restriction and without regard to 
the rights of others. The common law doc- 
trine of recaption is adverted to as authoris- 
ing this remedy, independently of the con- 
stitution and the act of congress. The right 
of recaption was limited to the sovereignty 
in which the right was sanctioned. Neither 
the laws of nations nor the common law 
authorise the master to recapture his slave 
beyond the jurisdiction in which slavery is 
sanctioned. The constitution and the act of 
congress give the remedy in this case. It 
may be admitted as between the master, or 
his agent, and the fugitive, the inquii-y 
would be, whether the master had a legal * 
claim to the services of the fugitive. And if 
this claim were not sustained, the person 
making the arrest would be responsible in 
damages. The authorities above cited, from 
Baldwin's and Washington's Reports, seem 
to place the person who shall obstruct or 
hinder the arrest on the same footing, in 
this respect, as the fugitive. But we cannot 
assent to this view. The fugitive stands 
upon the fact of service, and if this be 
against him, by whatever means he may be 
returned to his master, he could recover no 
damages. But the defendant cannot be sub- 
jected to the penalty of five hundred dollars, 
under the act, unless he "knowingly and 
willingly" obstructed or hindered the ar- 
rest. This is called in the act an "offence," 
and had not the statute given a civil action 
for the penalty, it might have been recov- 
ered by an indictment. Now, can an indi- 
vidual commit this offence unless he have 
reasonable knowledge, not only that the per- 
sons claimed are fugitives from labor, but 
that the person making the arrest has au- 
thority to make it? The character of the 
fugitive may be made known by himself, or 
by those who arrest him. Or the knowledge 
of the defendant may be inferred from cir- 
cumstances. But the authority of the agent 
must be made known. If he act without au- 
thority, no person who "hinders" the arrest 
incurs the penalty. It is no answer to this 
to say, th^it such person acts on his own re- 
sponsibility and must meet the consequences. 
He must act "knowingly," which presupposes 

a knowledge of such facts as authorise an 

arrest If he act in ignorance of these facts, 

he does not act "knowingly." 
Bail, it is said, may arrest their principal 
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M-herever lie shall be found. This is admit- 
ted, because the principal as a condition of 
the recognisance, is delivered to the custody 
of his bail. But they must have a bail piece 
as the evidence of their authority to arrest 
him. "An officer acting out of his precinct 
is bound to show his warrant" Lord Ken- 
yon observed, "that he did not think a per- 
son is bound to take it for granted, that an- 
otlier who says he has a warrant against 
him, without producing it, speaks the ti-uth." 
"It is, therefore, very important in all cases 
where the arrest is made by virtue of a 
warrant, that the wai-i-ant should at least, if 
demanded, be produced, to leave a delin- 
quent no excuse for resistance." 1 Chit Or. 
Law, 51. "If a warrant be defective, or the 
officer exceed his authority in executing it, if 
kiUed, it is only manslaughter; and any 
third person may lawfully interfere to pre- 
vent an arrest under it" 1 East, P. 0. 310; 
Leach, 206; 1 Bam. & C. 291. The agent 
in this case referred to his power of at- 
torney and was ready to produce it, but its 
production was waived by an objection to 
its sufficiency. Having acted under this 
power, must it not be produced in evidence? 
It is in the nature of process. In fact it was 
the warrant of the agent. It having been 
given in writing, precludes the presumption 
that it was given by parol. "Whatever con- 
vei-sation may have taken place between the 
agent and his principal on the subject of his 
iigency, at length and as the last act, in ac- 
cordance with legal advice, the power of at- 
torney was executed. Now this power must 
speak for itself. It is as important as a 
warrant can be to an officer, and it would 
seem that in this action, which is brought to 
subject the defendant to a penalty, it must 
be produced, or its contents proved, after es- 
tablishing its loss. This imposes no hard- 
ship on the master or his agent. It would 
he required in claiming an estray horse, 
found in the possession of any one. The 
power may be defective. It may authorise 
the arrest on conditions which did not hap- 
pen, "^'iewing then this power as process, 
and considering that the same principle 
must govern, whether the arrest be with the 
object to take the fugitive before a judicial 
officer to establish the right to his services, 
or to take him out of the state, we consider 
the power to be of high importance. The 
consequence resulting from its exercise is 
important to the fugitive, to the claimaut, 
and to the state from whence he is taken. 
And as a written power of attorney would 
impose a form to the proceeding, and tend 
to prevent abuse, we are strongly inclined to 
say, it is necess/iry to authorise an agent to 
make the arrest But this point is not* nec- 
ossai-ily involved in the case, and we do not 
decide it We think that the power in ques- 
tion, imder the circumstances, must be pro- 
duced or its contents proved. Some evi- 
dence was given to prove the loss of the 
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power; but nothing was shown from which 
its loss could be inferred. 

The evidence of the plaintiff being closed, 
a motion for a non-suit was made, and the 
ground that the declaration charged the de- 
fendant with having "harbored and con- 
cealed" the fugitives, and not in the lan- 
guage of the act, with having "harbored or 
cc-ncealed them." It is alleged that those 
words ai'e not synonymous, and that they 
are not so used in the statute. And that both 
allegations must be proved. If the import of 
these words were different, as contended, 
still there is no ground for a non-suit In 
the act, they are used in the disjunctive, so 
that, although they are alleged conjunctive- 
ly in the declaration, the proof of either 
would sustain the action. In slander, it is 
now allowed to be sufficient if the plaintiff 
prove some. material part of the words laid; 
and, if his count contain several additional 
words, he is entitled to a verdict on proving 
some of them. Compagnon v. Martin, 2 AY. 
Bl. 790. If a plea in trespass aver two mat- 
ters, either of which is a good justification, 
though both be put in issue by the replica- 
tion, proof of one is sufficient Spilsbury v. 
Alicklethwaite, 1 Taunt 14G. So, where a 
declaration for a false return to a li. fa. 
against the goods of two, aveiTed that both 
had goods, it was held sufficient to prove 
that one had goods within the bailiwick, 
Jones V. Clayton, 4 Maule & S. 349. So in 
an indictment, only so much need be proved 
as charges the defendant with a subsequent 
crime. Rex v. Hunt, 2 Camp. 5S3; Rex v. 
"VYilliams, Id. 646; 2 East, P. C. 515. 

Defendant's. Evidence: Mr. Barbour— was 
present at the trial in the court house, at 
Sandusky city, and heard defendant relate tlie 
occurrences before his door, which were as- 
sented to by Col. Mitchell as coiTcct, with the 
exception of the advance of the boy to shake 
hands with him, which was omitted by de- 
fendant This statement, thus assented to by 
Col. Mitchell as correct, did not contain any 
demand by him, in relation to the arrest He 
admitted that defendant said he was a law 
abiding man, and wanted only a fair and le- 
gal trial. And Col. Mitchell said that he did 
not complain of the defendant's acts, for that 
he had treated him as a gentleman. To Uiis 
the defendant replied, that Col. Mitchell had 
acted like a gentleman. Mr. Beecher— who 
was present at the court house on the same 
occasion, and heard the statements made by 
Col. Mitchell and the defendant corroborates 
the relation made by Mr. Barbour; in some 
parts, stating the facts more minutely than he 
did. Mr. Henry— heard only a part of the 
conversation at the court house. So far as 
he goes, he corroborates the statements of 
Barbour and Beecher, except, he has no recol- 
lection of hearing any thing said about a fair 
ti-ial. Col. Mitchell— being again called, says, 
he eannot recollect distinctly th > wcrd*?, at the 
various conversations had at the court house. 
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He admits that lie assented to the facts stat- 
ed, as related by Mi\ Bavhovr and jMr. Beech- 
er, except the remark of the defendant, "that 
he was a law abiding man, and wanted only 
a fair trial;" which.remark, he says, was not 
made before the defendant's door, but aft- 
er that interview, and at a difCei-ent place. 
He repeats, that, at the first interview with 
the defendant, before his door, and in the 
presence of the colored persons, he claimed 
the right to arrest them as fugitives. 
The above, gentlemen of the jury, is a con- 

,€ise, but substantial statement of the evi- 
dence in the case. As the com-t have ex- 
cluded parol proof of the authority of the 
agent, he having acted under a written power, 
the plaintiff does not rely upon the two first 
counts for "obstructing and hindering" an ar- 
rest He relies upon the other two counts in 
his declaration, which charge the defendant 
with having "concealed and harbored the 
fugitives." The action is founded upon the 
statute, which subjects any one "who shall 
conceal or harbor" a fugitive from labor, after 
notice that he is such fugitive, to a penalty of 

. five hundred dollaa-s. The language is in the 
singular number, and as the declaration char- 
ges the defendant with having harbored two 
fugitives, which the evidence has conduced to 
prove, the plaintiff claims the penalty of five 
liundred dollars "in each case. This construc- 
tion of the act, the com-t think, is not sus- 
tainable. There can be but one penalty for 
concealing or harboring at the same time, 
whether there be one or many fugitives. The 
iict is a penal one, and was not framed witlx 
the view of giving a compensation to the mas- 
ter for the injm'y done. In the same section 
which gives to the master this action for the 
penalty, it is added, "saving, moreover, to the 
person claiming such labor or service, his 
right of action for or en account of the said 
injuries, or either of thein." There can be 
no doubt, that the same individual may be 
<;onvJcted of "hindering" an ai'rest of the fugi- 
tive, and also of "harboring" him, which will 
subject him to two penalties, the acts being 
•distinct, and at different times. But whether 
the "hindering" of the arrest, or "harboring," 
"be of one or many fugitives, at the same 
■time, the penalty is the same. It is the act of 
■"'concealuig" the fugitive, or for "obsti-ucting" 
Jiis aiTest, that is punished. If this pen- 
alty were to be enforced by indictment, as 
-might have been provided, the act must have 
received the same construction. An individ- 
ual who counterfeits tlie coin of the United 
States, is Hable to be punished, whethei' he 
counterfeit one piece or many pieces. So 
for stealing one or many articles of propert3% 
The punishment, in some cases, is inflicted 
under the exercise of a limited discretion of 
the court; but where the offence is stealing 
one or many letters, by a post master, from 
the mail, the punishment cannot be less th:m 
ten years confinement in the penitentiary. 
"^Vhere the punishment is fixed, the court can 



exercise no discretion. If the defendant be 
guilty in this case, neither the court nor jm-y 
can exercise any discretion in regard to the 
penalty. 

The charge against the defendant is, that 
he "harbored and concealed" the fugitives 
in question, after notice that they were fu- 
gitives. That "notice," in this relation, 
means "knowledge," has been decided by 
the supreme court. And, from the evidence, 
it would seem that the defendant was in- 
formed by the agent, who held a power of 
attorney from the master, that the colored 
persons were fugitives from service. It is 
also inferrible from the conversation of Jane 
with the witness, in the presence of the de- 
fendant Bid the defendant harbor or con- 
ceal the fugitives? To answer this inquiry, 
we must understand what is the true im- 
port of the words, "harboring or concealing." 
By "Worcester, the word "harbor" is defined, 
"To entertain; to shelter; to rescue; to re- 
ceive clandestinely and without lawful au- 
thority." By Webster, "To shelter; to res- 
cue; to secrete; as to harbor a thief." Wor- 
cester defines the word "conceal," "To hide; 
to keep secret; to secrete; to cover; to dis- 
guise." And Webster, "To hide; to with- 
draw from observation; *to cover or keep 
from sight" 

It is insisted, that any one who shall per- 
mit a fugitive from labor, after notice that 
he is such fugitive, to enter his house, and 
remain for any time, is liable, under the 
statute, for harboring or concealing him; 
and that the intention with which the act is 
done is of no importance, as the act consti- 
tutes the offence. Tlais position as laid down 
is unsustainable. The intention with which 
an act is done, gives the character of guilt 
or innocence to the act Homicide may be 
committed innocently. If, in the perform- 
ance of a lawful act and without any inten- 
tion to do evil to any one, by shooting at a 
mark or otherwise, a person should be killed, 
no crime is perpetrated. An oflBcer arrests 
a fugitive from labor for debt or a breach 
of the peace, and retains in his custody such 
fugitive, the penalty is not incurred. So, if 
the fugitive be stricken down by sudden 
disease, and a person, through motives of 
humanity, shall take him to his house and 
endeavor to alleviate his distress, no offence 
is committed. So if an individual shall seize 
a fugitive from labor, without authority, 
with the view of returning him to his master, 
and, in the act of doing so, the fugitive 
should escape, it would hardly be contended 
that for such an act the master can claim 
the penalty. And if an individual employ 
a fugitive from labor, with the view of detain- 
ing him until notice can be given to his mas- 
ter, and he gives the notice, but the fugitive 
escapes, is the individual guilty of "harbor- 
ing or concealing" him under the statute? 
ThesQ, cases are put because the counsel for 
the plaintitf will not controvert them; and 
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they sliow, that the intention must enter 
into and give a character to the act of har- 
boring or concealing, a fugitive, the same as 
in every other act of good or evil, of inno- 
cence or guilt. This is the great criterion 
of human Judgment, and, as we believe, 
will be the criterion of man's final destiny. 

The words, "harbor" and "conceal," were 
not used in the statute as constituting two 
distinct offences, but as descriptive of the 
same ofCence. All our statutes abound with 
unnecessary verbiage. It would be impossi- 
ble for an individual to conceal a fugitive 
who might not be charged with harboring 
him, in the sense of the statute. In 1 Chit. 
Gen. Pr. 567, cases are referred to where 
it has been decided, that the employment of 
an apprentice after notice, is a harboring of 
him, which gives an action to the master 
for his wages. The master is entitled to his 
labor, and, consequently, when he labors for 
another, who has notice that he is an ap- 
prentice, the employer is bound, on equitable 
principles, to pay the master. But the foun- 
dation of the action under consideration is 
an "offence," so denominated in the act, and 
for which a penalty is inflicted. To harbor 
or conceal a fugitive from labor, within the 
meaning of the statute, it must be done with 
the view to elude the claim of the master. 
If a shelter be afforded to the fugitive for 
an hour, a day, or a week, when there is 
manifestly no design to conceal him from the 
pui-suit of the master or his agent, or in 
any way to defeat the legal right of the 
master to his service, there is no violation of 
the statute. The intention is ascertained 
from the nature and circumstances of the 
acts done. From these, no unbiased mind 
can fail to form a just opinion. Has the 
conduct of the defendant been fair, open, 
and such as becomes an individual who re- 
spects the laws of his country? Has it been 
consistent with a desire to give effect to the 
law, by an impartial inquiry? If these can 
be answered in the affirmative, he is not 
guilty. On the contrary, if he harbored the 
fugitives after he had notice that they were 
fugitives from labor, so as to defeat the 
claim of the master, or in a way that was 
manifestly designed to defeat it, he has in- 
curred the penalty. Gentlemen, it is not our 
province to consider abstract principles in 
regard to slavery. We deal with legal rights 
and established law. From these we cannot 
depart, without a violation of our duty. 

(The jury retired, and after having been 
out several hours, returned into court and 
declared they could not agree. The court 
discharged them, and continued the cause.) 

[N0TJ3. There were two subsequent trials 
of this case, one at November term, 1S47, and 
one at November term, 1849, the latter result- 
ing in a verdict for plaintiff in the sum of $500. 
See Cases Xos. 4,087 and 4,088. Afterwards 
the case was heard on motion by defen^iant to 
retas the costs. See Id. 4,07o and 4,076.] 



Case No. 4,090. 

In re DRISKO. 

[2 Lowell, 430; * 13 N. B. K. 112.] 

District Court, D. Massaehusetts. Sept., lS7.j.- 

JBaxkuuptoy— New Petition— Disciiakge—Okdkk 
Nunc pro Tcnc. 

1. A bankrupt, who has not been discharged, 
or to whom a discharge has been refused, and 
who has contracted new debts, may file a new 
petition in bankruptcy. 

[Cited in Be Flanagan, Case No, 4,850.] 

2. Semble, that whenever an involuntary pe- 
tition may be sustained, a voli5ntary petition 
may be. 

3. Semble, that those who were creditors 
when the first petition was filed may prove 
their old debts against the assets in the new 
bankruptcy; and that a discharge under the 
new petition would apply only to new debts, 
and to such old debts as had been proved anew. 

4. A discharge may be refused nunc pro 
tunc where the parties had neglected to have 
the order entered at the time the decision of 
the court was announced, but had acted on 
the theory that the order was in force. 

[Cited in Re Brockway, 23 Fed. 585.] 

This was a voluntary petition for the bene- 
fit of the banlanipt act. A creditor having 
an attachment on mesne process upon the 
chattels of the banki-upt petitions that the 
proceedings may be stayed and annulled, on 
the ground that the banknipt has before ap- 
plied for the benefit of the act, in March, 
1872, and that in Februai*y, 1875, his dis- 
charge was refused, by reason of certain 
frauds specified and proved against him. To 
this it was replied that Drisko had contract- 
ed new debts since the date of the former 
proceedings, and before his second petition 
was filed, amounting to more than $300. 
The facts alleged on both sides were admit- 
ted to be ti-ue; and it was fm-ther agi-eed that 
the banla-upt had some property upon whicli 
these pi-oceedings might operate, if they 
could be sustained, being in fact the same 
propertj^ which the objecting creditor had 
attached. 

E. Avery and E. M. Johnson, for objecting 
creditor, cited In re Farrell [Case No. 4,680]; 
In re Thompson, 58 Law T. 399; In re Syd- 
ney, 10 Ch. App. 208; In re Russell, Id. 255. 

C. W. Eaton and S. K. Hamilton, for bank- 
rupt, cited Fisher v. Currier, 7 Mete. [Mass.] 
424; Gilbert v. Hebard, 8 Mete. [Mass.] 129. 

LOWELL, District Judge. A very inter- 
esting question is presented by this petition, 
which I undei'stand is likely to be carried to 
the circuit com*t I have thought it my 
duty, however, to consider it with as nmch at- 
tention as if my decision would be final. 

It was twice decided in Massachusetts, 
that, when a discharge had been refused to 
a banki-upt or insolvent, he might yet apply 

^ [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 

= [Affirmed in Case No. 4,086.] 
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again for the benefit of the statute, if he 
had conti-acted new debts sufficient in amount 
to give the coui-t jm'isdiction. Fisher v. 
Curriei', 7 Mete. [lilassj 424; Gilbei-t v. Heb- 
iird, 8 Mete. [jNIass.] 129. In the former of 
these cases, the arguments on the one side 
and the other were given by Shaw, 0. J., 
with his accustomed thoroughness, and the 
conclusion reached was that the policy of the 
law would be best subserved, and its true 
intent be met, by distiibuting newly acq.uired 
assets equally among the new creditors and 
such of the old creditors as chose to come in, 
and by permitting a discharge from the new 
debts. It was taken for gi-anted that the de- 
cree of dischai'ge could not operate upon 
debts which were proved or provable under 
the eaiiier banlu'uptcy, because as to these 
it was res judicata that the bankrupt was 
not entitled to it; ■ and it was said that the 
discliai-ge in the new proceedings must be 
limited iii terms to the new debts, unless the 
old ci'editors, or some of them, elected to 
come in and sTiare in the new assets. The 
reasoning of the chief justice and the deci- 
sions in those cases have proved satisfactory 
tD the profession, I believe, and they are en- 
tirely so to my mind. 

But there have been cited here some pro- 
visions of the banlirupt act, and some recent 
decisions in England, which are relied on to 
countervail the older arguments and deci- 
sions. By section 511G of the Revised Stat- 
utes, it is enacted that no person who has 
once been discharged and becomes bankrupt 
again upon his own petition, shall be entitled 
to a dischai'ge, unless his estate is sufficient 
to pay seventy per cent of the debts proved, 
or unless three-fourths of his creditors as- 
sent; but a bankrupt who proves that he has 
paid all his old debts, or has been voluntarily 
released from them, may have a discharge as 
if he had not before been bankrupt The 
argument from this section is, that it cannot 
be believed that congi-ess intended to put a 
bankmpt, who had been refused his dis- 
charge for fraud, in a better condition than 
one who had received it for upright and hon- 
orable conduct; and, therefore, as no disa- 
bility is imposed on one who becomes bank- 
mpt a second time, not having received his 
discharge the first time, it is to be taken that 
congress intended that such a person should 
not become banki-upt at all. This construc- 
tion appeal's to me to stretch an inference 
beyond its legitimate bearing. The insolvent 
law of Massachusetts, fi'om which so much 
of the banki'upt law was taken, had a pro- 
vision somewhat similar to that of section 
5116, but applied it to all second insolven- 
cies, and not m'ei'ely to those where there 
had been a discharge, nor to voluntary cases. 
It seems probable that the idea in the mind 
of the framers of the bankrupt law in thus 
modifying the insolvent law was, that a 
man who had never been discharged had 
never had the full benefit of the statute. 
They overlooked, perhaps, the question of 
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fraud, and said a man may be banki-upt a 
second time, whose fii'st bankruptcy was 
compromised or dismissed for one reason or 
another, or who neglected to apply for his 
dischai'ge in due season. That there may be 
such cases is shown by the authority cited by 
counsel. In re Fai'rell [Case No. 4,6S0}. It 
would have been easy to say that no one 
whose dischai'ge had been refused for cause 
should again become banki'upt and tliat the 
decisions in Massachusetts should not be ap- 
plicable, if such had been the intent; and 
as there is nothing in any part of the statute 
to prevent a man becoming bankrupt a sec- 
ond time, and many implications that he may, 
I think it a somider consti'uction to hold that 
this particular case was overlooked, than that 
j a prohibition against all banla'uptcy by a 
I person once refused his discharge should be 
j inferred from a section which says nothing 
whatever about that class of cases. 

It was admitted at the argument tliat a 
man may be made bankrupt a second time 
by his creditors, if he has committed new acts 
of banliiTiptcy, and has newly acquired prop- 
erty on whidi the proceedings maj' operate. 
Now, under our system, a voluntary petition 
is an act of bankruptcy; and I have repeat- 
edly held, and it is the foundation of an or- 
dinary practice in this com't, that, after such 
a petition has been filed, any creditor may 
carry on the proceedings, if the debtor fails 
or neglects to do so. None of the able mem- 
bers of this bar practising in bankruptcy 
have ever objected to this practice, and most 
of them have availed themselves of it In- 
deed, I look upon it as a fundamental and 
most important part of om* system, that al- 
though the mere fact of insolvency is not 
enough to authorize proceedings in invitum, 
yet if the debtor admits by a solemn act in 
com-t that he is hopelessly insolvent, the sys- 
tem takes effect, and his assets are to be 
equally divided. I am inclined to think that 
there is no ease in which an involuntary pe- 
tition may be maintained against any one in 
which a voluntary petition by him will not 
be. It is true that acts of bankruptcy may 
be committed by a solvent person; but when 
a person solemnly in court admits his insol- 
vency^ no one can contradict him; and if he 
was solvent the moment before he filed his 
petition, he is insolvent the next moment 

The English system differs from om-s in 
two respects, among others: 1. Excepting 
dm'ing the eight years that the statute of 
1861 was in operation, no one has ever been 
permitted to become bankmpt on his own pe- 
tition. Connected with this was tlie notion 
which runs through all the decisions tliat the 
proceeding is to be begun solely for the bene- 
fit of the creditors. Bankruptcies concerted 
with the debtor have been repeatedly set 
aside in England. It has been held IJiat a 
creditor ought not to begin proceedings un- 
less there are assets to disti-ibute. The mere 
discharge of the debtor is not gi'oimd enough 
for a banki'uptcy. 2. The property of a 
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banlvi'upt who had. not received his discharge 
belonged to his assignees, to the end of the 
hantrupt's life, and consequently a second 
banla-uptcy was void at law, and would be 
enjoined in equity, unless the assignees un- 
der the first banlvruptcy had estopped them- 
selves by their acquiescence in the debtor's 
contracting new debts on the faith of new 
propertj-. This docti'ine has been a good 
deal modified by the statute of 1869; but 
even now the bankrupt can acquire no prop- 
erty until his discharge or the close of the 
first baulcruptcy, and not then unless cer- 
tain conditions are fulfilled. It will be seen 
at a glance that om* law is much more favor- 
able to the debtor, and encourages proceed- 
ings by him for his own benefit as well as 
for the distribution of his propertj^; and his 
future earnings and acquisitions ai'e his own 
from the time of filing the petition. Exam- 
ined in the light of these marked differences 
between the English statute and om's, the 
cases cited will be found to support rather | 
than to shalie the conclusion to which I have | 
come. Under the statute of 1869 the debtor 
may propose a liqiudation by arrangement, 
which has many of the features of omr vol- 
untary bankruptcy, but leaves more power 
with the creditors, and is not bankruptcy un- 
less the creditors choose. But so far as the 
property goes, it resembles bankruptcy; and, 
if the liquidation is not closed, the property 
will all belong to the trustee, whether newly 
acquired or not, unless the creditors vote a 
discharge. Under tiiis law, it was held in 
the cases cited, that while one composition 
remained unsatisfied, a new one could not be 
upheld, even though it brought in new cred- 
itors or new property, imless this property 
had been released by the old creditors, and 
in that case it might be the subject of a new 
arrangement. 

Our statute itself releases after-acquired 
property from the operation of the old pro- 
ceedings. When, therefore, the cases cited 
decide that neAvly-acquired property, which 
is not subject to the old liquidation, may be 
the subject of a new one, they decide the 
point in the same way, mutatis mutandis, as 
the comets of Massachusetts decided it. It is 
true that by our law the new property re- 
mains liable to process if the debtor does not 
receive his discharge; but this is not at all 
the liability of the English law. With us it 
remains liable to ordinary process by any 
creditors, old or new, who may be in a situa- 
tion to attach or levy; while in England, ui 
unfinished bankruptcies, It remains solely 
the property of the old creditors represented 
by the assignee. With us, when tha-e are 
new debts and new assets, there are the same 
reasons for a second bankruptcy that there 
were for the fii-st; while in England the sec- 
ond can have no operation until the close of 
the first, however long it may be kept open, 
or until a discharge is grauted, w^hatever may 
happen in the mean time. Which system is 
better in itself I do not say; but probably each 



may be the fitter for the country in which it 
obtains. Om- system undoubtedly leads to- 
second bankruptcies, but it has been found 
to work well, and is more just to the new 
creditors, while not unjust to the others. 

I have thus far assumed the truth of the 
facts admitted by the parties, but I now find, 
on examining the record and my notes, thai 
the discharge of Drisko was never formally 
refused. A hearing was had, and it was 
proved that all, or nearly all, the creditors, 
excepting the firm now opposing the i)etition, 
had been paid, but that a fraud has been 
committed with the intent to prevent these 
very a-editors from recovering their debt; 
and it was intimated by me that Drisko was 
not entitled to his discharge; upon which the 
parties agi-eed to try the case pending be- 
tween them in the state com-t, as if the banlc- 
rupt could not receive his discharge. No one 
ever asked me to enter an order refusing the 
discharge. Under these circumstances, I 
doubt whether this case should be permitted 
to proceed until the old case is disposed of. 
Upon hearing the parties again as to this last 
point, I find that the case which was pend- 
ing in the superior court of the state by these 
objecting creditors against Mr. Drisko pro- 
ceeded to judgment as if his discharge had 
been refused; and by the effect of that judg- 
ment these ci-editors hold the sureties on his 
bond, who would have been discharged if 
that judgment had not been obtained. It 
happens, unfortimately, that the siu-eties are 
now bankrupt, and these creditors have no^ 
obtained as much advantage as they expect- 
ed, but they have all the legal results of the 
debtor's failure to obtain his discharge. 

Under these circumstances, I think I am 
bound, at the bankrupt's request, to refuse 
the discharge in the former proceedings, nunc 
pro tunc, and then the petition to vacate will 
be dismissed, and it is so ordered. 



Case ]Sro. 4,091. 

The D. R. MARTIN. 

The MOONACHIE. 

[10 Ben. 532.] ^ 

District Court, E. D. New York. July, 1879^ 

Collision at Perky-Slip— Steamboat ani> Fi3kby- 
BOAT — Speed — Negligence. 

1. Where a fast steamboat on her regular 
run down the North river to Coney Island 
was malcing for a landing, near the Hoboken 
ferrv, and came at full speed close in to the 
piers, and struck a ferry-boat just coming out 
of her slip: Edd, that the steamboat was in 
fault for running at such high speed in that 
locality, with knowledge of the position of the 
ferry-slip and the presence there of the ferry- 
boat. 

2, The ferry-boat was not in fault for at- 
tempting to back, to avoid the collision, instead 
of going ahead. 



^ [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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3, To attempt to pass a ferry-slip at such a 
rate of speed as renders it impossible to stop 
in time to avoid hitting a ferry-boat, in case 
one should come out, is negligence. 

A ferry-boat [the Moonachie] of the Ho- 
iDoken Ferry Co., running between New York 
jmd Hoboken, N. J., was coming out of her 
slip on the New York side, a little behind 
time, but very slowly, and her sister-boat was 
lying in the stream waiting to go in. The D. 
R. Martin, a steamboat able to run 15 to 18 
mileig an hour, and then plying between vari- 
ous points in New York and Coney Island, 
was malting for her landing, a short distance 
below the ferry-slip; and being pressed by 
another vessel, came in very close to the piers 
and without slackening speed. Neither vessel 
could see the other, till the jMoonachie began 
to show outside the long slip. She came out 
at the slowest speed, immediately saw the 
D. Tt. Martin, and backed into the slip again, 
but not in time to escape collision. Imme- 
diately on seeing the ferry-boat, the pilot of 
the D. R. Mai'tin rang to stop and reverse, 
adding the danger-signal; but the headway 
of the steamboat could not be checked, and she 
struck the ferry-boat on the forward quarter. 
Each vessel libelled the other for the damage 
done. 

Abbett &. Fuller, for ferry-boat. 
P. Cantine, for steamboat. 

BENEDICT, Disti'ict Judge. The evidence 
given by the wheelsman who was at' the 
wheel of the D. R. Martin with the pilot, and 
who is called as a witness by the owners of 
the D. R. Martin in respect to the collision 
which forms the subject of these two actions, 
is decisive of the controversy. It appears 
from the testimony of this witness, that the 
I>. R. Martin on her down trip and when 
bound for her landing, at the end of the pier 
at the foot of Le Roy street, in the Noi*th 
river, felt obliged, by reason of a vessel ap- 
proaching from below, to sheer in close to the 
piers. While the D. R. Mailin was proceed- 
ing at her usual full speed, and approaching 
the Hoboken ferry, w^hich is just above Le 
Roy street, the Hoboken ferry-boat Moon- 
achie was observed by the pilot to be moving 
out of her slip on her regular trip from her 
ferry-slip in New York, to her slip in Ho- 
boken. Immediately on seeing the feiTy-boat 
at the mouth of the slip, the engine of the D. 
R. Martin was reversed with all possible 
speed, the danger-bell being given to the en- 
gineer to ensure the greatest activity on his 
part, notwithstanding which the B. R. Martin 
struck the ferry-boat just off the mouth of the 
slip, doing damage. It thus appears that the 
Martin was proceeding close along the piers 
towards the Hoboken fei*iy-slip, at such a 
rate of speed that it was impossible for her, 
after the ferry-boat came in sight moving 
out of tbe ferry-slip, to stop her headway 
before reaching the ferry-slip. That slip is 
so situated that by reason of sheds construct- 
ed upon the piei'S on each side, it is impos- 



sible for any one on board tlie ferry-boat to 
see a vessel comiug down the river, until she 
is close at the mouth of the slip, and equally 
impossible for a boat approaching from above 
to see a ferry-boat moving out, until she ap- 
pears at the mouth of the slip. This condi- 
tion of the slip was known to tliose on board 
the D. R. Martin, who also knew that there 
was a ferry-boat in the slip about to come 
out, the latter fact being indicated by the 
presence of the inboimd feny-boat in full 
view waiting for the Moonachie to come out 
Under circumstances such as these, it was 
negligence on the pait of the Martin, wben 
running near the piers and approaching the 
ferry-slip, to be going at a rate of speed that 
rendered it impossible for her to stop her 
headway before reaching the ferry-slip. I do 
not say that it was negligence for her to come 
down sufficiently near to the piers, above the 
ferry-slip, to enable her to make ber landing 
at Le Roy street; but I do say that it was 
negligence to approach that ferry-slip at such 
a rate of speed as to render it impossible for 
her to stop in time to avoid hitting a ferry- 
boat, in case one sbould happen to come out 
at that time. Her ability to pass the slip 
in safety, at the rate she was going, was 
made to depend simply upon the chance 
that no boat should be coming out; and she 
had no right to run that risk. A lower rate 
of speed woidd have enabled her to make her 
landing without risk of collision, and no 
necessity existed warranting the rate of speed 
at which she was miming. How many miles 
per hoTu: she was running may be a subject 
of dispute— I do not undertake to fix the 
nxmaber; but there is no disputing the fact 
that tlie moment the ferry-boat appeared at 
the mouth of the slip, all the bells, including 
the danger-bell, were pulled on board the D. 
R IMartin, but it was found to be impossible 
to stop her before reaching the mouth of the 
slip. Such a speed in that locality I hold to 
be negligence. 

I find no fault in the ferrj'-boat, for the 
weight of the evidence is tliat she was pass- 
ing out of the slip at the lowest rate of speed 
possible. If I found the fact to be, as is con- 
tended by the D. R. Martin, that the ferry- 
boat was moving out at her full speed or 
neai'ly so, I should consider her in fault like- 
wise, inasmuch as the ehai'acter of that lo- 
cality and slip requires the gi'catest care on 
the part of the ferry-boat, in moving out of 
the slip. But the weight of the evidence is 
that in this instance the feixy-boat was mov- 
ing out as slowly as was possible. It is claim- 
ed that the ferry-boat was in fault for re- 
versing her engines, and in endeavoring to get 
bade into the slip, instead of going ahead 
when she saw the D. R. Mai-tin. Several wit- 
nesses who saw the disaster express the 
opinion that there would have been no col- 
lision if the ferry-boat had kept on. The 
pilot of the Martin thinlcs that if the Moon- 
achie had kept on instead of endeavoring to 
get baclv to the slip, he would have cleared 
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her by twenty feet. But if it was a mistake 
in the pilot to bacli when he did, it was not a 
fanit that renders the feny-boat liable, be- 
cause it was caused by the danger created by 
the close approach of the ilai'tin at a high 
and improper rate of speed. 

There must be a decision in favor of the 
libolhmts, in the first case, with an order of 
reforonce to ascertain the amount of the 
tluiujmi^. In the second case, the libel must 
be dismissed, with costs. 



Case KTo. 4,092. 
The D. R. MARTIN. 
TSee Case No. 1,030.] 



D. R. MARTIN, The (BARNEY y.). See 
Case No. 1,030. 



Case STo. 4,092a. 

DROPB V. MILLER. 

[Hempst. 49.]^ 

Superior Court, Territory of Arliansas. April, 

1827. 
Equity— Issue fou Juitr. 

Issue directed out of chancery to ascertain 
wholhor a partnership, asserted by compluin- 
aut and deuied by defendant, was formed as 
alleged. 

LTliis was a bill in equity by William 
Drope agaiast Jolin Miller.] Order to tiy 
disputed facts. 

Before JOIINSON and ESIvRIDGE, Judg- 

<is. 

OPINION OP THE COURT. In this case 
it is alleged by the complainant that he 
formed a partnership in trade with the de- 
fendant, in April, 1819, which fact is denied 
by tlie defendant. It is, therefore, ordered 
that a jm-y come at the next term on the 
law side of this court to ascertain by their 
verdict, whetlier there was or was not a 
XJartnership in ti-ado formed by said Drope 
and Miller, in April, 1819, and that tlie ver- 
dict of the jury be immediately certified to 
tiiis court as a com't in chancery. 
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Case Ho. 4,093. 

In re DRUMMOXD. 

a N. B. R. (1878) 231 (Quarto, K);* 1 Am. 
Law T. Rep. Bankr. 7.] 

Disti'iet Court, D. Indiana. 

BaNKKLTTCY— PliAUnUliENT Pkefehexces — Px,ead- 
IXG AND Proof. ^ 

1. Every failing debtor wlio gives a prefer- 
ence to a part of his creditors, thereby com- 



* [Reported by Samuel H- Hempstead, Esq.] 
^Reprinted from 1 N. B. R. 231 (Quarto, 
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mits an act of bankruptcy, and a judgment 

that he is a bankrupt must follow. 
[Cited in Re Silverman, Case No. 12,853; 
Re Ryan, Id. 12,183; Curran v. Munger, 
Id. 3,487; Re Jacobs, Id. 7,159.] 

2, "When two distinct matters, each of which 
contains a good cause of action or defence, 
are alleged conjunctively, it is enough if ei- 
ther of them be satisfactorily proved. 
[Cited in Re Sutherland, Case No. 13,G3.S; 
Re Dunkle, Id. 4,100; Re McKibben, Id. 
■ 8,859; Re Marter, Id. 9,143.] 

On the 19th of July last, several mercantile 
firms in Cincinnati filed in this court a peti- 
tion against John T. Drummond, charging 
that, on the 20th of March last, he commit- 
ted several acts of bankruptcy, and praying 
that he be declared a bankrupt They claim 
that they are creditors to the aggregate 
amount of $2,784.36. The acts of bankruptcy 
specified are as follows: 1, That on the 20th 
of March, 1867, at St. Paul, in Indiana, Drum- 
mond, being possessed of certain estate, pi'op- 
erty, rights, and credits, including a stock of 
merchandise, transferred and sold the same 
and all his other property to one James Trim- 
ble and John Read, with intent to hinder, de- 
lay, and defraud his creditors. 2. That said 
Drummond, on the day aforesaid, in contem- 
plation of insolvency, sold the said property 
to said Trimble & Read, to whom he was in- 
debted, and did afterward pay and assign 
certain notes, and accounts, to other of his 
creditors, with intent to defeat, and delay, 
the 'operation of the bankrupt act, and to 
give a preference to said creditors. Drum- 
mond has filed a plea denying all the charges, 
and the parties have by agreement submitted 
the issue thus made for trial to the court 
v*'ithout a jury. 

The evidence is substantially as follows: 
That on the 20th of March last, the petition- 
ers were and still are, creditors of Drum- 
mond, as alleged in the petition. That for 
more than a year past, Drummond has boon, 
and now is, a resident of St. Paul, in Shelby 
county, Indiana. That in May, 1866, said 
Trimble & Read, then, and still residents of 
St. Paul, w^ere the owners of a store of coun- 
try merchandise in that town, and then and 
there sold the same to Drummond for sev- 
eral thousand dollars, and in part payment 
received from him a conveyance of 200 acres 
of land at the price of $1,000, the residue of 
the price of the goods, to wit: $1,500 remain- 
ing unpaid till the 20th of March last, on 
which day, Drummond finding, as he swears, 
that he could not carry on his business and 
pay his debts, proposed to Trimble & Read 
to sell his store to them in payment of his 
debt to them, and in order to pay his ether 
debts which he had in the mean time con- 
ti'acted with merchants at Cincinnati to keep 
up his stock of goods. That Trimble & Read 
assented to this proposition; and it was 
agreed between them that the goods should 
be invoiced, and taken by Trimble & Read 
at wholesale Cincinnati prices: that they 
should take back said land at $1,000, and that 
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tliey should pay for tlie whole by rellnquish- 
iiiS their said debt of $1,500, and by paying 
for the residue in cash on credit That in 
pursuance of this arrangement, the parties 
proceeded to inventory the goods, which em- 
ployed them tirt'o or three days; and, in the 
mean time, several of Drummond's other 
creditors, hearing of these proceedings, came 
to St Paul, and found the parties invoicing 
the goods, and declared to them that, unless 
their respective claims were secured, they 
would proceed to law to attach the goods; 
whereupon an arrangement with these cred- 
itors was made, by which Trimble & Kead, 
after satisfying their own debt, should pay 
the balance of the price of the goods and 
land to these importunate creditors— and to 
the creditors Drummond also assigned book 
accounts to the amount of $1,500 to secure 
tliem. That, upon this arrangement, the in- 
voicing proceeded, and when it amounted to 
§4,000 it was agreed that the residue— a par- 
cel of unsaleable goods— should be taken by 
Trimble & Read in a lump at $575. 

The evidence proves that this arrangement 
swallowed up all the property of Drummond; 
and that the petitioners and other absent 
creditors, whose debts amount in the aggre- 
gate to more than $3,000, were left without 
any means of paying them. It is proved that 
the goods, accounts, and land thus disposed 
of included all the property owned by Drum- 
mond; and were worth about $6,000, and that 
Dx'ummond's debts then amounted to about 
§S,000. Drummond swears that at the time 
of these transactions, he had made no esti- 
mate of the amount, either of his debts or 
his assets; that, in thus transferring his prop- 
erty, he had no intent to defraud, hinder, or 
delay any of his creditors; that, up to the 
time when said invoice had been made to the 
amount of $4,000, he supposed that he had 
enough property to pay all his debts; that in 
this, however, he discovered he was mis- 
taken as soon as the invoicing had reached 
$4,000; and not\vitlistanding said discovery 
he afterwards proceeded to consummate said 
arrangement with Trimble & Read, and other 
creditors. The evidence also shows that all 
tlie debts of Drummond were due at the time 
of these transactions. Does this evidence es- 
tablish any of the acts of bankruptcy charged 
in the petition? 

^IcDOXALD, Disti'ict Judge. Those pro- 
visions of the banlvTupt act, which relate to 
rhe points under consideration, are found in 
the 39th section [14 Stat 536], and declai*e 
that every person who shall "make any 
assignment, gift, sale, conveyance, or trans- 
fer of his estate, property, rights, or credits, 
with intent to delay, defraud, or hinder his 
creditors," shall be deemed to have commit- 
ted an act of bankruptcy; and that every 
person, "being bankrupt or insolvent, or in 
contemplation of banla'uptcy or insolvency, 
who shall make any payment gift, grant, 
sale, conveyance, or transfer of money or 
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other property, estate, rights, or credits, 
* * * with intent to give a prefei-ence to 
one or more of his creditors, « * * or 
with intent, by such disposition of his prop- 
erty, to defeat or delay the operation of the 
banki-upt aci^ * * * shall be deemed to 
have committed an act of bankruptcy." The 
cotmsel for Drummond have contended that, 
to make him a bankrupt under any of these 
provisions, the wrongful intent must exist 
on the part of the persons receiving his 
property, as well as on the pai-t of Drum- 
mond! This is undoubtedly the rule in cases 
arising under the statutes against fraud- 
ulent conveyances. And it may be the rule 
under the 3oth and 39th sections of the 
banki-upt act in a suit by an assignee against 
a preferred creditor. But it is clearly not 
the rule in the case on trial. Here we look onlj^ 
to the interest of the party charged with an 
act of bankruptcy. If he intends, by his 
act, to delay, hinder, or defraud his cred- 
itors, or to give a preference to any of them, 
or to defeat or delay the operation of the 
bankrupt act, he clearly commits an net of 
bankruptcy, however innocent the intent of 
the preferred creditor, or the person to whom 
the transfer is made. 

The petition first charges that Drummond 
transferred his property with intent to de- 
lay, hinder, and defraud his creditors. Is 
this charge proved? Is it proved that such 
an intent existed in his mind when he made 
the transfer to Trimble & Read? I construe 
the intent under consideration to mean an 
actual design in the mind. Drummond posi- 
tively swears that he had no such intent 
And there is nothing in the evidence tiiat 
leads me to conclude that he swears falsely. 
I hold, tha*efore, that the first charge of 
banla-uptcy is not proved as alleged in the 
petition. 

The second charge of banla-uptcy set out 
in the petition is that Drummond, in contem- 
plation of insolvency, transferred, by way 
of payment to certain cx-editors, his property 
with an intent to defeat and to -delay the 
operation of the bankrupt act, and to give 
a preference to said creditors. This aver- 
ment really contains a charge of two acts of 
bankruptcy— the intent to defeat, and delay 
the operation of the bankrupt act, and the 
intent to prefer some of his creditors. The 
counsel for Drummond have ai'gued *hot, in 
order to success, the petitioners must prove 
both these. In this I think they are mis- 
taken. It is never good pleading to malce 
averment in the alternative, nor is it suffi- 
cient evidence to prove that either one or 
the other of the two propositions is true, but 
leaving it uncertain which of them is ti-ue. 
But wlien two distinct matters, each of 
which contains a good cause of action or 
defence, are alleged conjunctively, it is 
enough that either of them be satisfactorily 
proved. As to the charge that Drummond 
disposed of his property with intent to de- 
feat and delay the operation of the banki-upt 
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act, the same reason seems to apply as we 
liave applied to the first act of bankruptcy 
charged in the petition. I do not think 
that, in the ti-ausactions abore detailed, it 
is sufficiently proved that Drummond intend- 
ed to defeat and delay the operation of the 
Jbankrupt act. Kather, I think from evi- 
dence, that he had no thought at all concern- 
ing: that law, as it had only been passed 
eighteen days before— had not then been pub- 
lished, and even lawyers were ignorant of 
its provisions. As to the charge that Drum- 
mond ti-ansferred all his property to some 
of his creditors with intent to give them a 
preference over his other creditors, I do not 
see how he can escape it. It appears, in- 
deed, tiiat no intent to prefer any creditor 
existed in his mind at any time before the 
inventory ah-eady mentioned amounted to 
$4,000. For up to that time he supposed he 
had enough assets to pay all his debts, and 
he seems to have intended to pay them all 
out of those assets. But he himself swears 
thal^ when the invoicing reached that 
amount, he perceived that his property was 
not sufficient to satisfy his creditors. At 
that moment he was an insolvent man; and 
he then clearly saw it and knew It At that 
time his ai'rangement with Ti'imble & Kead 
was incomplete. No delivery of any prop- 
erty had been as yet made to them. They 
had paid him nothing on the conti-act; they 
had executed no writing in relation to it, 
and it clearly had not proceeded to such a 
consummation as to make it binding on any- 
body. The locus poenitentiae then existed, 
and he had at that moment a perfect risht 
in law to drop the whole matter, and refuse 
to cai'ry out his arrangement with Trimble 
& Read. Had he done so, it is plain that 
they could have maintained no action, on it, 
against him. But, with this knowledge of 
his insolvency, he proceeded to ti'ansfer all 
his property for the benefit of a portion of 
his creditors, then well knowing that he was 
thereby giving them a preference, and that 
he had not a dollar left to apply to the debts 
due by him to the petitioners. 

Now, it is a rule that every sane man is 
presumed to intend the probable conse- 
auences of his voluntary act The conse- 
quences of this transfer by Drummond of 
all his property to a portion of his creditors, 
were not only that it would probably give 
them a preference, but that it would neces- 
sarily and certainly produce that efifect. He 
must have known that this consequence 
would follow that act; and he must, there- 
fore, be conclusively presmned to have in- 
tended it. In so doing he committed an act 
of bankruptcy, and a judgment that he is 
a bankrupt must follow. 

It is due to the parties concerned to say 
that I see no moral turpitude in this mat- 
ter on the part of any of them. Under 
the law, as it stood before the bankrupt act 
took effect, a debtor had a right to prefer a 
portion of his creditors, and the most dili- 



gent creditor generally obtained the prefer- 
ence. The equity maxim was "vigilantibus, 
et non dormientibus, jm'a subveniunt." But 
the bankrupt act abolished this rule; and 
now every failing debtor, who gives a pref- 
erence to a part of his creditors, thereby 
commits an act of banliruptcy; and the bank- 
rupt law will not allow the preference. But 
our bankrupt act took effect March 2, 1867. 
The transactions under consideration oc- 
cuiTed only eighteen days afterwards, and, 
though every man is boimd at his peril to 
know the law, yet as this act was not pub- 
lished till several months afterwards, it is 
probable that these parties were not in fact 
aware that they were violating its provi- 
sions. It is proper, also, to say tnat I srivo 
no opinion touching the liability of any of tlie 
preferred creditors in case of a suit against 
them by the assignee in bankruptcy who 
may be appointed in this case. WhetJier 
they are bound to bring into the general 
fund of the bankrupt's estate, the amount 
which they have received from Drummond, 
must depend, to some extent at least, on 
other considerations and other evidence not 
relevant to the present adjudication. And 
indeed as the preferred creditors are not 
parties to this proceeding, it would be unjust 
that the present decision should in any man- 
ner affect their interest except so far as it 
fixes the status of Drummond as a banki-upt. 



Case No. 4,094. 

In re DRUMMOND. 

[4 Biss. 149.] * 

Circuit Court, D. Indiana. Jan., 1S6S. 

PrEFEIIENCE — SUKUEND E«. 

1. No creditor of a bankruijt, who obtains a 
fraudulent preference from him, can take any 
benefit thereby, 

2. Every creditor receiving a fraudulent pref- 
erence, who, after adjudication of bankruptcy, 
and before he is sued on account of such pref- 
erence, voluntarily surrenders to the assignee 
all property, money, and advantage received 
by him under such preference, may prove his 
debt and have his dividend in like manner as 
if no preference had been given. But he for- 
feits all right to prove his claim or have a 
dividend, if he fails voluntarily to deliver up 
what he has obtained under such preference, 
or only delivers it up at the end of a law-suit- 
in bankruptcy. 

Hendricks, Herd & Hendricks, for Keen & 
Co. 
Rand & Hall, for opposing creditors. 

McDONAIiD, District Judge. On the peti- 
tion of some of his creditors, this court, sev- 
eral months ago, declared Drummond a 
bankrupt The matter was then referred to 
the proper register, before whom those cred- 
itors proved their claims. Afterwards, 
January 13, 186S, Keen & Co., of Cincinnati, 
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as creditors of Drummond, presented to the 
register proper proof of a claim of theirs 
amounting to eleven hundred and sixty-eight 
dollars and ninetj'-three cents. This proof 
was sufficient for the allowance of the claim, 
if the objection made to it, as hereinafter 
stated, does not preclude its allowance. On 
the presentation of this claim, the creditors, 
-on whose petition said adjudication of bank- 
ruptcy was obtained, appeared before the 
register, and, in resistance of the allowance 
^f the claim, filed a written statement of 
their objections to it 

This statement is substantially as follows: 
-That on the 20th of Mai-ch, 1867, Drummond, 
being a bankrupt, and in contemplation of 
insolvency, for the purpose of giving to Keen 
^fc Co., and to certain other creditors, a 
fraudulent preference, sold to one Trimble 
and one Read two hundred acres of land at 
one thousand dollars, and his stock of mer- 
chandise at the price of four thousand five 
hundred and seventy-five dollars, making to- 
gether the aggregate sum of five thousand 
five hundred and seventy-five dollars, there- 
Ijy paying to them a debt of fifteen hundred 
dollars which he owed them, and taking for 
the residue of the five thousand five hundred 
and seventy-five dollars their notes for up- 
wards of two thousand dollars, and causing 
±hem to execute to said Keen & Co. a note 
for upwards of eight hundred dollars, and 
Kjausiug the said land to be conveyed to Keen 
& Co. and to Howe, Pumfrey & Co. (other 
creditors of Drummond), and transferring 
book accounts to thj amount of sixteen hun- 
dred dollars to the two last-named compa- 
nies; that all this was done fraudulently to 
pay and prefer Keen & Co. in regard to the 
same claim which they are now seeking to 
have allowed; that Keen & Co. accepted 
^aid payment and preference, having rea- 
sonable cause to believe that a fraud was, 
in said transactions, intended by Drummond 
on the bankrupt act, and that he was insol- 
vent, and owed three thousand dollars not 
provided for in said transfers; that said 
transfers were the very grounds on which 
Drummond was adjudged a bankrupt; and 
that after Bradshaw was appointed his as- 
signee, Keen & Co., on his demand, delivered 
•over to the assignee all the money, notes, ac- 
counts, and other property so received by 
them by way of payment and preference as 
iiforesaid, admitting that they held them in 
fraud of the bankrupt act [14 Stat 517], and 
that they had received them with a knowl- 
edge of the insolvency of Drummond. 

Keen & Co. contended before the register 
that these objections, even if they were all 
true, did not preclude the allowance of then* 
claim. They also denied that they ever had 
reasonable cause to believe that Drummond, 
in making said payments and transfers, in- 
tended a fraud on the bankrupt act or was 
insolvent On these points an issue in law, 
as well as an issue of fact was made before 
the register; and he, with the consent of all 
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parties, certifies these issues to me for trial. 
The issue in law presents for my decision 
this question: On the supposition that all 
the matters set forth in said written state- 
ment are true, do they preclude the allow- 
ance of the claim in question? 

It cannot be doubted that if a fraudulent 
payment was made, or a fraudulent prefer- 
ence given, by Drummond to Keen & Co., , 
and if the latter received such payment or 
preference with notice of such fraud on the 
part of Drummond, their claim cannot be 
allowed so long as they retain the benefit of 
such payment or preference. But they con- 
tend that having turned over to the assignee 
everything which constituted such payment 
and preference, and put all parties and all 
assets in statu quo, they are now precisely 
in the same condition as if they had never 
received any payment or preference. "Wheth- 
er this is so, must depend on a ^proper con- 
struction of the provisions of the banknipt 
act relating to the question. There are but 
two sections in that act which throw any 
light on the subject Section 23 provides 
that: "Any person who, after the approval 
of this act shaU have accepted any prefer- 
ence, having reasonable cause to believe that 
the same was made or given l>j the debtor 
conti*ary to any provision of this act shall 
not prove the debt or claim on account of 
which the preference was made or given, 
nor shall he receive any dividend therefrom, 
until he shall first have surrendered to the 
assignee all property, money, benefit or ad- 
vantage received by him under such prefer- 
ence." The 39th section, after pointing out 
the various grounds on which a debtor may 
be forced into bankruptcy by his creditors, 
—and among the rest the transfer of money 
or property in violation of the bankrupt act, 
—declares that if any person "shall be ad- 
judged a banfoupt the assignee may recover 
back the money or other property so paid, 
conveyed, assigned, sold^ or ti-ansferred con- 
trary to this act: provided, the person re- 
ceiving such payment or conveyance had 
reasonable cause to believe that a fraud on 
this act was intended, and that the debtor 
was insolvent; and such creditor shall not 
be allowed to prove his debt in banki-uptcy." 
At first view, these two provisions of the act 
seem to be irreconcilable. And if they really 
are so, then the former must fall and the lat- 
ter prevail. Such is the rule in regard to 
repugnancies in a statute. Dwar. St 680. 
But this rule is not to be resorted to till all 
other rules of interpretation fail; for it is 
the duty of com-ts, if possible, to give effect 
to every pai-t of a statute, and to hold no part 
of it void. 

Let us then inquire whether any reason- 
able consti'uction can be given to the two 
provisions of the banla-upt act above cited, 
so as to make them both stand consistentiy 
with each other. It is suggested by the 
creditors who oppose the allowance of the 

claim of Keen & Co., that the apparent re- 
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pugnance in question may be reconciled by 
construing the clause cited fi-om the 23rd 
section as only applying to cases of volun- 
tary banla-uptcy, and the provision copied 
from the 39th section as relating only to 
cases of involuntary bankruptcy. This sug- 
gestion is, at first blush, plausible; but I 
think it cannot bear a sti-ict scrutiny. And, 
for the following reasons, I am disposed to 
reject it: First. The provision in the 23rd 
section is too comprehensive to be resti-icted 
to cases of voluntiiry bankruptcy. In terms 
it applies to "any person" who accepts "any 
preference," having reasonable cause to be- 
lieve that the same was made or given by the 
debtor "contrary to any provisions" of the 
bankrupt act This language as plainly and 
as strongly applies to involuntary as to 
voluntary banla-uptcy; and to confine it to 
voluntary cases only, would be doing vio- 
lence to . the express words of the section. 
Secondly. Such a construction Avould be un- 
fair and unjust as between preferred credit- 
ore. The creditor who receives a preference 
from a debtor, who is afterwards forced into 
involuntary bankruptcy, is cei-tainly charge- 
able with no greater wrong than the creditor 
who receives a like preference from a debtor 
who subsequently becomes a voluntary bank- 
rupt. In equity and conscience, they occupy 
the same ground. And if they both repair 
the wi'ong, by delivering up to the assignee 
whatever they received by way of prefer- 
once, and thus equally put everything in 
statu quo, it would be most unfair to hold 
that in the voluntary case the creditor shall 
have his dividend, and that the creditor in 
the involuntary case shall be utterly pre- 
cluded from asserting any claim on the estate 
of the banla-upt Such a construction is so 
" glaringly inequitable, that I cannot presume 
that congress intended it 

Coimsel for Keen & Co. suggest that the 
provision cited from the 39th section is ap- 
plicable only, to such pref eiTed creditors as do 
not voluntarily deliver up the money or prop- 
erty by which they obtained the preference, 
but hold to it till it is forced from them by a 
lawsuit. I am inclined to adopt this inter- 
pretation. It does no violence to the language 
of the provisions in question; and it reason- 
ably reconciles the portions of them which 
on first view would seem repugnant More- 
over, I think the language cited from the 
39th section will fairly bear this construction. 
That language is that "the assignee may re- 
cover back the money or other property so 
paid, conveyed, assigned, sold, or transferred, 
conti'ary to this act, provided the person re- 
ceiving such payment or conveyance had rea- 
sonable cause to believe that a fraud on this 
act was intended, or that the debtor was in- 
solvent; and "such creditor" shall not be 
allowed to prove his debt in bankniptcy. 
Now, whom does the phrase "such creditor," 
in this provision, comprehend? Does it mean 
all preferred creditors in bad faith? Or does 
it only refer to such creditors, as in bad faith 



have received a preference, and have refused 
to disgorge it till it was forced fi-om them 
by a lawsuit? The phrase "such creditors*' 
must refer to some creditors named befori. in 
the act Grammatically, it is in the nature 
of a relative pronoun; and, like a relative 
pronoun, it has reference to an antecedent; 
and the rule in law, as in grammer, is that it 
generally refers to the last antecedent to 
which it may fairly apply. Here the last an- 
tecedent is obviously the preferred creditor 
whom the assignee in an action at law has 
forced to give up the njoney or property by 
which such creditor acquired a preference. 
To this sort of ci-editor only, I think, does che 
phrase "such creditor" apply; and surely it 
does no violence to any words or provisions 
of the act, so to apply it On the couti-ary, 1 
think that such a construction aids the otiior 
provisions in question by giving force and ef- 
fect to them all, and is, at the same time, 
fairly consistent with all the words of the 
39th section. No unfair, unjust, or absurd 
consequences foUow this constx-uction. It 
leaves the locus poenitentiae to every pre- 
ferred creditor, whether in a case of volun- 
tary or involuntary banki'uptcy. It in effect 
says to him, "If you will voluntarily surren- 
der the property or money by which you ob- 
tained a fi-audulent preference, and thereby 
put all parties interested in statu quo, you 
may have a fair dividend in the baula'upt's 
assets; but if you hold on to your unjust pref- 
erence till it is forced from you by a lawsuit, 
and thus delay the proceedings in banlcruptcy, 
to the injury of honest creditors, you shall, 
as a just punishment for your obstinacy and 
yoin* fraud, be entirely precluded from assert- 
ing any claim on the assets of the banki'upt 
arising out of your fraudulently preferred 
debt" 

I think, therefore, that the following rales 
are fairly deducible from these two sections 
of the banki'upt law: 1. Eveiy ci"editor, who 
receives a preference by way of payment of 
his debt or security for it, having at the time 
reasonable cause to believe that the debtor 
is insolvent or intends by such preference to 
violate any of the provisions of the bankrupt 
law, shall talie no benefit by such preference, 
2. Every creditoi", receiving any fraudulent 
preference, who, after adjudication of bank- 
ruptcy, and before he is sued on account of 
such preference, shall voluntarily sm-reuder 
to the assignee all property, money, benefit 
and advantage received by him under such 
prefex-ence, may prove his 'debt and have his 
dividend, in like manner as if no preference 
had ever been given him. 3. EVery creditor 
receiving any fraudulent preference, and not 
voluntarily suiTendering the property, money, 
&:c., which gave him such preference, or not 
sm-rendering the same till he is forced to do 
so by suit, shall, as a punishment for his 
fraud and obstinacy, forfeit all right to prove 
the debt so preferred, or to claim any divi- 
dend thereon. 
With these views I must decide, as I do, that 
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on the supposition of the truth of all the 
matters set out in the written statement filed 
by the creditors who oppose the allowance of 
the claim of Keen & Co., they are neveithe- 
less entitled to have their daim allowed, and 
to have their just dividend thereon. It fol- 
lows that there is no necessity for me to try 
the issue of fact certified to me; for, even 
if that issue were decided against Keen & 
Co., they would be allowed then* claim and 
dividend. It is ordered that the elerli cer- 
tify this decision to the register. 

NOTE. The surrender of a fraudulent prei- 
ereuce must be made before judgment, but it 
lies in the discretion of the court to allow the 
creditor to surrender after suit brought and be- 
fore ludgmenL Tn re E. R. Stephens [Case No. 
13,365]. See In re Kipp [Id. 7,836]. A .volun- 
tary siuTender, absolves the creditor from fraud 
and allows him to prove his debt but not oth- 
erwise. In re Davidson pCd. 3,599]; In re 
Hunt [Id. 6,SS2]. A. fraudulent conveyance 
caunot be suiTcndered so as to allow the cred- 
itor to prove his claim. Bingham v. Kich- 
moud [Id. 1,415]; Same v. Frost [Id. 1,413]; and 
Same v. Williams [Id. 1,413]. Paying a judg- 
ment recovered against the creditor is no sur- 
render. In re Tonkiu [Id. 14,094], 
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Case Ho. 4,095. 

BRURY et al. v. EWING et al. 

[1 Bond, 540.]^ 

Circuit Court, S. D. Ohio. Oct. Term, 1SG2. 

IxjuNCTJOX— Attachjiext fou Contempt— Copt- 
niGHT— Foa \Vn.\T Granteu— Ixfrixgemext. 

1. On a motion for an attachment for a 
contempt in violating an injunction, the origi- 
nal decree can not be impeached, except for 
fraud, or defect of jurisdiction in the court, 
as to the subject matter of the suit. 

2. The chart copyrighted to the complainant's 
wife, as published on a single sheet, contain- 
ing diagrams representing a system of taking 
measures for, and cutting ladies' dresses, 
with instructions for its practical use, is a 
"book" within the meaning of the first section 
of the act of congress of February 3, 1831 
[4 Stat. 436], and is entitled to the protection 
of the statute. 

[Cited in Bullinger v. Mackey, Case No. 2,- 
127: Baker v. Selden, 101 U. S. 107; Har- 
per V. Shonpell, 26 Fed. 519. Distin- 
guished in Iklunson v. Mayor, etc., of New 
York, 3 Fed. 338.] 

3. In deciding whether a publication is an 
infringement of one for which a previous copy- 
right had been obtained, the true inquiry is, 
whether the work alleged to be a piracy is 
substantially the same as that copyrighted; 
and mere colorable variations intended to evade 

# 

* [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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liability for an infringement, will not desti-oy 
tjie legal identity of the two. 
[Cited in Fishel v. Lueekel, 53 Fed. 500-] 

4. If a material part of the copyrighted publi- 
cation is used, though the alleged piratical 
work mav be in some respects an improvement,, 
it is still an infnngement of the exclusive right 
of the author. 

5. The substantial identity of the system of 
the defendant's wife with that copyrighted by 
the complainant being estahlished by the .evi- 
dence, the former is adjudged guilty of a viola- 
tion of the injunction in using and selling her 
guide, and is ordtred to surrender all the copies 
in her possession or within her control, as also 
the plate on which it is printed, to the clerk 
of this court, within twenty days, and to pay 
the costs of this proceeding. 

[This was a bill by Jonas Drury and La- 
vinia Drin-y, his wife, against John Ewing- 
and Sarah C, Ewing, his wife, and others, 
for infringement of copyright] 

Lincoln, Smith & Warnock, for complain- 
ants. 

A. J, Pruden, for defendants. 

OPINION OF THE COURT. The bill in 
this case was filed June 28, ISGO. The com- 
plainants aver that the said Lavinia Drury 
is the "authoress and proprietress" of a chart 
entitled, "The ladies' chart for cutting dress- 
es and hasques for ladies, and coats, jack- 
ets, etc., for hoys," a copy of which was du- 
ly deposited in the office of the clerk of the 
district court of the United States for the 
southern district of Ohio, April 25, 1859, by 
which the exclusive right of publishing, us- 
ing, and vending the same was secured ta 
her, by the act of congress on that subject, 
for the period of twenty-eight years. The 
bill further alleges that tlie said Sarah O. 
Ewing, in conjunction with her husband and 
others, has caused to be published and sold 
a large number of said charts, and was then 
publishing and selling the same, without any 
license or authority from the said Jonas and 
Lavinia Drury, and in violation of their 
rights and greatly to their injury. The bill 
prays for an injunction to restrain the de- 
fendants from any further publication of said 
charts, and for other relief. A provisional 
injunction in accordance with the prayer of 
the bill was ordered July 2, 1860. The an- 
swer of Ewing and wife was filed Septem- 
ber 3, 1860. The answer admits, in sub- 
stance, the sale of Mrs. Drury's charts, but 
alleges they were sold or used under an ar- 
rangement between the parties, by which 
Mrs. Ewing was constituted the agent of 
Mrs. Drury, and as such was authorized to 
vend and use the chai-ts. And the defend- 
ants deny that they have in any way in- 
fringed the exclusive right of the complain- 
ants by such sale and use. The case came 
on for hearing on the bill, answer, exhibits, 
and proofs, January 21, 1861, and resulted in 
a decree for the complainants, and the award 
of a perpetual injunction against the defend- 
ants. On May 10, 1862, upon a proper show- 
ing by the complainants, a rule was entered 
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against Ewing- and wife, requiring them to 
sbow cause why tliey should, not he attached 
as for a contempt in violating the injunc- 
tion. This rule was duly served, and the de- 
fendants, Ewing and wife, appeared and in 
response thereto filed an answer denying 
that they had violated the injunction, or had 
intentionally disregarded the order of the 
court, and praying to he discharged from the 
rule. In the progress of the investigation 
growing out of the motion for an attachment, 
it was made to appear that in September, 
1860, Ewing and wife had deposited, in the 
office of the clerk of the district court of the 
United States for the eastern district of Mis- 
souri, a copy of what is described as "the 
ladies' guide" for taking the measures and 
cutting garments for females, of which Mrs. 
Swing claimed to be the authoress or in- 
ventress, and for which she had thus secured 
a valid copyright. It was also proved on 
such hearing, and not controverted by the 
defendants, that Mrs. Ewing had printed a 
large edition of her guide, and that she had 
sold many copies of the same after the serv- 
ice of the injunction upon the defendants. 
In resisting the application for an attach- 
ment, it was assumed by tlie counsel of the 
Ewings, that the guide which tliey had copy- 
righted in Missouri was substantially differ- 
ent from Mrs. Drury's, and that the use and 
sale of them did not therefore involve a vio- 
lation of the injunction or any infringement 
•of her rights. This posture of the application 
for an attachment presented the question of 
the identity of Mrs, Drury's chart and Mrs. 
Ewing's guide. And, upon this issue, a great 
mass of testimony has been taken by these 
parties, and, after a protracted hearing and 
veiy elaborate arguments, the question has 
been submitted for the action of the court 
In this connection, it should be stated, that 
in addition to the issue of identity if the 
<;ourt should adjudge it to be established 
by the testimony, it is strenuously lu'ged by 
■counsel that the motion for an attachment 
can not be entertained, and the Swings held 
to be guilty of a contempt, for the reason 
that the copyright of Mrs. Drury is a nullity 
as not being a legitimate subject of a copy- 
right within the scope and intention of the 
act of congress. 

This point first claims the attention of the 
court And in relation to it, it is obvious to 
remark, that whatever ground there may 
have been for contesting the validity of the 
copyright on the hearing of the original case, 
it is now too late to do so. The defendants 
are clearly concluded by the admissions of 
their answer, and by the facts adjudged true 
by the decree of the court, and which could 
properly have been contested at the hearing 
on the merits. The bill, as before noticed, 
contains the distinct averment that Mrs. 
Drury is the authoress and proprietress of 
the chart copyrighted to her, and that the 
exclusive right to publish, use, and vend the 
niimQ vested in her. These allegations are 
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not controverted or put in issue by the an- 
swer. They are, at least hy the strongest 
implication, admitted to be true. The an- 
swer does not allege the invalidity of Mrs. 
Drury's copyright, either on the ground that 
it is not within the act of congress, or that 
it was not her original invention. Indeed, 
these points are conceded in the answer, as 
in that, the Ewings rest their vindication of 
the sales of the charts up to that time, on 
the ground that Mrs. Swing was the agent 
of Mrs. Drury. This is wholly inconsistent 
with the position now taken, that her copy- 
righted charter is a nullity in laAV. This 
point not having been brought to the notice 
of the court at the hearing, it was clearly 
not its duty, sua sponto, to pass upon it, 
even if there had been doubts as to the 
validity of the copyright The court there- 
fore found the facts alleged in the bill to be 
sufficiently verified, and entered a decree to 
that effect The decree assumes that Mrs. 
Drury's copyright was valid, and that she 
was entitled to protection against, its in- 
fringement. It also finds that the defend- 
ants had so violated that right as to justify 
an order for an injunction, and the award 
of damages in favor of the complainants in 
accordance with the statute. In this state 
of the case no proposition can be clearer 
than that the defendants, upon the pending 
motion, can not impeach the decree thus en- 
tered. Several entire terms of the court 
have intervened since its entry, and it would 
be an unheard of exercise of jurisdiction, in 
this collateral way, to revise and reverse it. 
No court will do this in a proceeding looking 
only to the enforcement of the decree, ex- 
cept on a clear showing of fraud in its ren- 
dition, or a want of jurisdiction as to the 
subject-matter of the suit. There is no pre- 
tense or allegation of fraud in the decree, nor 
is there a doubt of the jurisdiction of the 
court in the suit This is given in such ex- 
press terms by the statute, as to leave no 
room for controversy. If there was any 
error in the facts found by the decree, or 
the legal conclusions of the court, the ob- 
vious and only remedy was an appeal to a 
higher court having ample power to revise 
and reverse the decree. This principle is so 
well settled as scarcely to need the citation 
of authorities for its support. It has been 
repeatedly affirmed by this court, and dis- 
tinctly held by the supreme court of the 
United States. [Voorhees v. Jackson] 10 
Pet [35 U. S.] 474; [Huff v. Hutchinson] 14 
How. [55 U. S.] 5SS. 

But it is by no means clear that the ob- 
jection now urged to the validity of the com- 
plainant's copyright could have been sus- 
tained, if it had been presented in the proper 
way and at the proper time. The point 
made by the defendants' counsel is, that the 
chart copyrighted to Mrs. Drury is neither a 
"book," nor a "chart" nor a "print" within 
the terms of the act of congress, and there- 
fore not within its protection. Upon this 
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jjoint, no American autliorities hare been 
referred to, nor am I aware tliat it lias been 
decided in this country. In the English 
courts I know of hut one case in which it 
has been fully considered, 'ihis will be 
presently referred to as having a direct 
T)earing on the question adverted to. Sec- 
tion 1 of the act of congress of February 3, 
1S31 (4 Stat. 436), secures to the author of 
-any book or books, map, chart, or musical 
composition, or to any one who shall invent, 
design, etch, engrave, work or cause to be 
engraved, etched, or worked from his own 
■design, the exclusive right of printing, re- 
printing, publishing, and vending the same 
for the term of twenty-eight years, by com- 
plying with certain requirements of the stat- 
ute. The question presented is, whether the 
chart for which Sirs. Drury has procured a 
copyright under the statute falls within any 
of the foregoing designations. I do not pro- 
pose to consider this question at any length. 
As a first impression, from an inspection of 
the chart, the mind repudiates the conclu- 
sion that it is a "book;" and when the point 
was first suggested, it occurred to me it 
would require a forced construction of the 
statute to bring it fairly within the meaning 
of that term. The chart as printed and pub- 
lished for use is contained on one large sheet, 
representing a series of diagrams, inter- 
spersed with printed instructions as to the 
mode of using them in taking measurements 
for and cutting certain parts of ladies' 
dresses. As necessary to the practical use of 
the diagrams, they are pasted on thick paper 
or pasteboard, corresponding with and show- 
ing precisely the forms of the diagrams. 
The exact dimension and form of every part 
■^ of the garment intended to be cut is indi- 
cated by a series of numerals placed along 
the outer edges of the diagrams thus ar- 
ranged, and by means of dots or marks at 
the proper figures, the exact size and course 
of each section of the garment is ascertained 
with mathematical precision. 

Nows it may well be conceded, that the 
chart as printed on the sheet, or as pasted in 
parts for practical use, is not a "book," ac- 
cording to the more -popular sense of the 
word. But, in giving effect to the statute 
-according to its obvious design and spirit, I 
-can see no necessity for restricting the word 
to a volume. The origin and derivation of 
the word "book" does not justify this re- 
:stricted sense. "Without intending to make 
any show of learning on this subject, or at- 
tempting a critical investigation, I may re- 
mark what is well known, that the Latin 
word "liber"— book— had no reference to the 
■collection of writings in a volume, but pri- 
marily signifies the bark of a tree. Web- 
ster, in his dictionary, says our word "book" 
is derived from the Saxon, "boc," meaning 
^'a beech-tree;" and in other languages of 
the north of Europe, it has the same deriva- 
tion. The supposition is, that either the 
-bark of the beech, or what is more probable, 



thin polished plates of the wood of that tree, 
were used for writing. It is a fact well es- 
tablished that the Chinese, before the dis- 
covery of the art of making paper, used the 
latter mode for that purpose. It is also well 
known to readers of the Bible and other an- 
cient writings that in referring to books the 
collection of literary materials in a volume 
is not intended. The papyrus was first used 
for writing, and at a later period the skins 
of animals made into parchments; but they 
are called "books," though the manuscripts 
were in the form of rolls or loose leaves, un- 
bound, and not in volumes, according to the 
modern sense of the term. But I should cer- 
tainly have hesitated in adopting this view 
as a judicial conclusion, if it was not sus- 
tained by an authority entitled to high re- 
spect The English courts, after the fullest 
investigation, have decided this question in 
a case to which I will now refer. The stat- 
ute of 8 Anne, on the subject of copyrights, 
enumerating in section 1 the works intend- 
ed to be protected by it, contains the words 
"book or books" precisely as in our statute. 
In the case of Clementi v. Golding, 2 Camp. 
25, the court held that the form of the publi- 
cation was not material in determining 
whether it was or was not a book, within 
the meaning of the statute. That was a 
suit for a x)iracy in reprinting and selling a 
song, which had been published on a single 
sheet, and in that form copyrighted. The 
objection was made, that it was not a "book" 
entitled to the protection of the statute. 
Lord Ellenborough, contrary to his opinion 
in a previous case, overruled the objection 
and directed the jury to return a verdict for 
the plaintiff, with leave to move for a new 
trial. He is reported to have said: "I do 
not see at present why a composition printed 
on a single sheet of paper should not be en- 
titled to the privileges of the statute. * * *" 
He adds: "I was at first startled at a single 
sheet of paper being called a 'book.* but I 
was afterward disposed to think it might be 
so considered within the meaning of the act 
of parliament, and when the matter came 
before the court, the other judges inclined to 
the same opinion." After the argument of 
the motion for a new trial, the reporter adds: 
"The judges seemed unanimously of opin- 
ion that it could not depend on the form of 
the publication, whether it were entitled to 
the privileges of the statute or not; that a 
composition on a single sheet might well be 
a 'book' within the meaning of the legislature, 
and that the verdict of the jury ought not to 
be disturbed," See same case, 11 East, 244 
(new Ed. vol. 6, 125); also case of Hime v. 
Dale, decided in 1803, referred to 2 Camp. 
27, note; Curt Copyr. 105 et seq.; 2 Eden, 
Inj. 322. 

It will be seen by reference to the case 
of Clementi v. Golding [supra] that the ques- 
tion was very fully and carefully considered 
by the full court . No case has been referred 
to, and I am not aware there is any in 
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"Which the doctriue then sottlod has b?en re- 
considered or overruled hy the English 
courts. And the constniction of the statute 
of Anue, on the point under consideration, 
may be regarded as law in England. And 
I can not perceive on what ground the prin- 
ciple can be impugned as against good sense 
and reason. I am, therefore, inclined to 
adopt the liberal construction given by the 
English courts to their statute, and to hold 
that Mrs. Drury's chart is within the protec- 
tion of our statute. She could doubtless 
have given it to the world in a succession of 
sheets, bound together and constituting a 
volume, but it is obvious that the chart for 
practical purposes is more easily understood, 
and therefore more useful, printed on a sin- 
gle sheet large enough to exhibit all the dia- 
grams at one view. I can not perceive why 
her rights as an authoress or inventress 
should be prejudiced by this form of publi- 
cation. If the chart, as the court is bound, 
for reasons before intimated, to presume, is 
original with her— the product of thought 
and mental toil — her claim is by no means 
destitute of merit, and she is justly entitled 
to all the benefits which the law confers. 
It is clearly no objection to the validity of 
her copyright, that her production does not 
claim a standing as a work of great literary 
merit- The statute does not make this a 
necessary element of a legal copyright; and 
it is well known there are works of gi'eat 
practical utility, having no pretension to lite- 
rary merit, which are yet within, not only 
the words, but the scope and design of the 
statute. Adopting this view of the law, it 
is not necessary to decide whether :Mrs. Dru- 
ry's copyright can be sustained as a "chart" 
or "print" These words are used in the 
statute as legitimate subjects of a copyright, 
and it would not imply a very forced con- 
struction to hold that the copyrighted work 
of ilrs. Drury is included in one or both of 
those terms. The authorities, I think, would 
fully sustain such a conclusion. 

The only question which remains is, 
whether the complainants' chart and Mrs. 
Swing's guide are legallj- identical. If they 
ai-e so, it follows necessarily that the use and 
sale of the latter is an infringement of Mi-s. 
Drury's exclusive right and a violation of the 
injunction. And here the time inquii-y un- 
doubtedly is, not whether the one is a fac 
simile of the other, but whether there is such 
a substantial identity as fairly to justify the 
inference that in getting up the guide, Mrs. 
Ewing has availed herself of Mrs. Dniry's 
chai-t and has boiTowed from it its essential 
characteristics. And the decision of this 
question is in no way affected by the fact— 
if conceded to be the fact— that the guide is 
in some respects an improvement of and of 
superior utility to the chart of the complain- 
ants. This would confer no right to appro- 
priate and use the prior invention or discov- 
ei-y of Mrs. Drury. The law on this subject 
is stated by Judge McLeaJi, Story v. Hol- 



combG [Case No. 13,407], as follows: "The 
same rule of decision should be applied to a 
copyi-ight as to a patent for a machine. 
The consti'uction of any other machine which 
acts on the same principle, however its sti'uc- 
ture may be varied, is an infringement of the 
patent The second machine may be recom- 
mended by its simplicity and cheapness, still 
if it act on the same principle of the one fii-st 
patented, the patent is violated." And in 
the same ease, tlie learned judge asserts the 
principle sti-ongly, that in the case of a copy- 
right, if the work alleged to be a piracy is 
of a character to render the original "loss 
valuable by superseding its use in any de- 
gree, the right of the author is infringed." 
In the case of Folsom v. Mai-sh [Id. 4,901], it 
is decided tliat it is "not necessary to con- 
stitute an evasion of a cop^Tight, that the 
whole of a work should be copied, or even 
a large portion of it, in form or substance. 
If so much is taken that the value of tho 
original is sensibly diminished, or the labors 
of the original author substantially, to an in- 
jurious extent, appropriated by another, that 
is sufficient in point of law to constitute a 
piracy pro tanto. The entirety of the copy- 
right is the property of the author, and it is- 
no defense that another has appropriated a 
part, and not the whole of any property." To 
the same effect are the views of Judge Story, 
in the case of Emerson v. Davies [Id. 4,436J- 
He says: "To amount to an infringement, it 
is not necessary that there should be a com- 
plete copy or imitation in use throughout, but 
only that there should be an important and 
valuable portion, which operates injuriously 
to the copyright of the plaintiff." In the 
same case the learned judge, in delining a 
piracy of a copyright, after a reference to the 
English authorities, says: "I think it may 
be laid down as the clear result of the au- 
thorities in cases of this nature, that the true 
test of piracy or not, is to ascertain whether 
the defendant has in fact used the plan, ar- 
rangements, and illustrations of the plaintiff 
as the model of his own book, with colorable 
alterations and variations only, to disguise 
the use thereof." Judge Woodbury, on this 
point says, the true inquiry in these cases is, 
"whether the book of the defendant, talcen 
as a whole, is substantially a copy of the 
plaintiff's; whether it has virtuallj'- the same 
plan and character thi-onghout, and is intend- 
ed to supei'sede the other in the mai'ket with 
the same class of readers and pm-chasei-s by 
Introducing no considerable new matter, or 
little or nothing new except colorable devia- 
tions." Webb v. Powers [Case No. 17,323]. 
To the same effect are the numerous English 
decisions on this point. 2 Mylne & C. 740; 30 
Eng. Law & Eq. 4G1; 3G Eng. Law & Eq. 321. 
These authorities seem to be decisive of the 
point under consideration. And the single 
inquiry in this case therefore is, whether 
there is a substantial identity as between the 
chait copjT."ighted to Mrs. Drury and the 
guide used and sold by Mrs. Ewing. On this. 
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issue, I sliall not attempt a critical notice of 
the mass of testimony inti'oduced on tlie lieav- 
in^ of tlie present motion. It is to be re- 
gi-etted tliat under the impulse of their heat- 
•ed passions and intemperate zeal, these ex- 
cited females hare put themselves to un- 
necessary tL'ouble and expense in taking depo- 
sitions on the question of identity. It lies 
within narrow limits and presents no great 
difficulty in its solution. It is. to he home in 
mind that Mrs. Ewing does not allege, and 
has not proved, that she is the inventi-ess or 
^luthoress of the system copyrighted to her; 
nor does she deny in her original answer, nor 
does she now deny, that Mrs. Drury's chart 
is the hasis of her guide. Her claim is sim- 
ply that she has so far varied from and im- 
proved the chart as to constitute her guide 
an original work, and that, therefore, it is no 
infringement. But it is ohvious from inspec- 
tion that the two emhody substantially, if not 
literally, the same principle. Tlie diagrams 
•in each are essentially the same in form, di- 
mensions, etc., and have the same aixange- 
ment of numerals. It is true, the different 
scales or rules for taking measurements are 
•designated by names differing in the guide 
from those used in the chart, but this does 
not destroy the identity of the two. In prac- 
tice they produce the same curves or forms 
for the same identical purpose. The device 
of aii-s. Ewing in placing on wbat she calls 
the back scale one number higher than on 
the front scale, thus making a seeming differ- 
ence between her plan and that of Mrs. 
Drury's, can not affect the question of legal 
identity. This clearly involves no change of 
principle. And the same remark applies to 
the claim of a want of identity, on the 
ground that aii's. Ewing's plan as alleged, 
requires five measm-ements, whereas Mrs. 
Drury provides for thi-ee only. The mere in- 
crease of the number of measurements does 
not constitute an essential difference in the 
two plans. But it is by no means clear, that 
Mi's. Ewing, in her system as copyrighted, 
requires more than the three measurements. 
The weight of evidence well justifies the con- 
clusion that until this conti-oversy arose, in 
practice three only were used, and that the 
subsequent addition of thetwo measurements, 
was an afterthought resorted to for an obvi- 
ous purpose. 

But there is one fact that seems wholly con- 
clusive on this question of identity, and dis- 
penses with the necessity of a minute in- 
quiry into the alleged discrepancies between 
the two plans. Some nine or ten witnesses, 
practical and intelligent dressmakers, well 
acquainted with the theory and practice of 
taking measurements, and cutting dresses 
upon the plan of these parties, testify that the 
two are substantially the same, and in prac- 
tice produce the same result Some of these 
witnesses swear they have cut dresses by 
botii plans, and that when the directions of 
each are strictiy pursued, the results are sub- 
stantially the same. One witness with great 



(Case No. 4,095) BRUIIY 

apparent candor and intelligence states, that 
by an actual experiment with the two plans, 
when he dropped the surplus number on the 
back scale of Mrs. Ewing, the measurements 
were precisely identical, and that when that 
number was used there was but a trifling 
difference. Such an experiment affords an 
unerring test of truth, and if the witness is 
credible, the force of the fact stated by him 
can not be overcome by the speculative opin- 
ions of any number of witnesses testifying 
adversely to him. 

^Vithout noticing other material discrep- 
ancies between the chart of Sirs. Drury and 
:Mrs. Ewing's guide, I am led to the conclu- 
sion that they are essentially the same, with- 
in the scope of the authorities to which I have 
referred. Mrs. Swing has, with some ad- 
roitness, so an-anged and ti-ansposed some 
parts of Mrs. Drury's diagi-ams as to present 
to the unexperienced eye the impression that 
they are dissimilar, but in doing this she has 
utterly failed to prove that there is any differ- 
ence in the principle of the two. There is, 
also, a substantial identity between the print- 
ed directions and instructions accompanying 
the chai-t and the guide. True, the words 
and sentences used by Mrs. Ewing are not the 
same as those used by Mrs. Drm-y, but they . 
are of the same import, and intended for the 
same purpose. In this remark, I do not for- 
get that it is sti-enuously urged by the counsel 
for the complainants that what is designated 
by JNIrs. Ewing as her third pupil's instruction 
is more full and minute than those connected 
with the chart, and so far unlike them. It is 
enough to say, in reference to this, that the 
evidence fully warrants the conclusion that 
these constituted no part of the rules or in- 
sti-uctions as claimed by Mrs. Ewing, and 
copyrighted to her in Missouri. They have 
been appended recently with the obvious pur- 
pose of negativing the identity of the two 
plans. It is another evidence of the con- 
sciousness of Mrs. Ewing, that something 
was needed to avoid the otherwise inevitable 
conclusion, that in getting up her guide she 
was interfering with and pirating on the 
prior exclusive right of :Mrs. Druiy. It can 
not be doubted that she has adopted all the 
essential parts of Mrs. Drury's system, and 
that so far as thei;e ai-e any apparent altera- 
tions they are colorable and evasive. It must 
be conceded that Mrs. Ewing's course does 
not commend her to the f avoi-able considera- 
tion of a court of equity. She seems to have 
taken a dishonorable advantage of her posi- 
tion as the agent of Mrs. Drury, with tiie ex- 
pectation of pecuniaiy benefits, to which she 
was neither morally nor legally entitled. Her 
intelligence and adroitness, as developed 
throughout this conti-oversy, repel the infer- 
ence that she acted in ignorance of the fact 
that she was invading the just rights of the 
complainants. And wben by the decree of 
this court an injunction was granted to re- 
strain her from the further sale and use of 
her guide, it was a duty of which she could 
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not have been ignorant, to respect and obey 
it Slie has willfully violated the injunction, 
and the complainants, as they had a rigm. to 
do, have asked for and obtained a rule to 
show cause why she should not be dealt with 
as for a contempt of court No sufficient 
showing against such a judgment has been 
made, and I can not do otherwise than find 
her guilty of the alleged contempt 

The only embarrassment on the part of the 
court arises from the difficulty of determining 
what order shall now be made in the case. 
It is necessary that the supremacy of the law 
should be vindicated, and the rights of the 
complainants protected as far as practicable. 
To this end, it is unquestionably competent 
for the court to order the imprisonment of 
Mrs. Ewing, as a punishment for the con- 
tempt But in the case of a female, I am ex- 
oe<;dingIy reluctant to make such an order. 
And if any assurance can be given that there 
will be no repetition of the offense, and that 
the rights of the complainants will hereafter 
be respected, I will not now adopt that strin- 
gent course. For the present, with the inti- 
mation that such future action, as circum- 
stances may require, will be ta,ken by the 
court it is now ordered that the defendants, 
Ewing and his wife, sm-render to the clerk of 
this court within twenty days, all the pub- 
lished copies of the guide in their possession, 
or within their conti-ol, together with the 
plate or plates on which they are printed; 
and also that within that time they pay the 
costs of this proceeding. 
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DRURY T. FOSTER. 

[1 Dill. 461.]^ 

Circuit Court, D. Minnesota.^' 

CosvEYAXCES— Acknowledgment— Filling 

1. The facts stated by the officer in the cer- 
tificate of acknowledgment of a deed or mort- 
saq:e is not conclusive under the statute of 
Minnesota. 

2. In Minnesota due acknowledgment is nec- 
essary to bar dower, or enable a married wo- 
man to convey her real estate, and a deed void 
when acknowledged, by reason of containing 
blanks, cannot be ratified except by a reae- 
knowledgment of the instrument. 

In this cause, Avhich was a bill filed by the 
mortgagee, Drury, in 1863, to foreclose a 
mortgage made by the defendants, Foster and 
wife, the defence was, in substance, that the 
mortgage, when executed and acknowledged, 
contained several material blanks, which 
were afterwards 'filled up without the Imowl- 
odge of the wife, who never assented to or 
ratified the instrument as thus perfected. 

As to acknowledgments, the statute of the 
state provides: "All conveyances, etc., which 
shall be acknowledged may be read in evi- 
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dence * * * without fui-tiier proof, but t3u> 
effect of such evidence may be rebutted by 
other competent testimony." Comp. St. c. 35, 
§ 26, p. 400. As to conveyances, the statute pro- 
vides that "a married woman may bar her 
light of dower in any estate conveyed by her 
husband * * * by joining in the deed of 
conveyance, and acknowledging the same, as 
provided in the preceding chapter." Id. c. 36, 
§ 13, p. 408. 

Greenleaf Clark and Henry Hale, for com- 
plainant 
James Gilfillan, for respondents. 

An elaborate opinion was delivered (after- 
wards affirmed by the supreme court of the 
United States,— Drury v. Foster. 2 Wall. [69 
U. S.] 24), in which it was held (dismissing 
the bill as to the wife) by 

NELSON, District Judge. 1. Under the 
statute of Minnesota, above copied, a certifi- 
cate of the officer as to the due acknowledg- 
ment of a deed or mortgage is not conclusive; 
and parol evidence may be received to show 
that when the instniment was executed and 
acknowledged by the wife, there were ma- 
terial blanks left therein, which were after- 
wards filled up. 

2. Under the statute of Minnesota, above 
mentioned, a married woman can pass her 
real estate or bar her dower only by execut- 
ing and acknowledging the deed; and a deed 
void when acknowledged by the wife by rea- 
son of containing material blanks, cannot be 
ratified by subsequent consent on hei' part, 
unless given in accordance with the statute, 
viz.: by a re-acknowledgment of the insti-u- 
ment 

NOTE. As to effect of subsequently filling 
blanks in conveyances: See Simms v. Hervey, 
19 Iowa. 274, and cases cited and classified; 
Owen V. Perry, 25 Iowa, 412. As to contro* 
verting certificate of acknowledgment; O'Fer- 
rall v. Simplot, 4 Towa, 381; McHenry v. Dav, 
13 Iowa, 445; Morris v. Sargent, JS Iowa, 90; 
Dodge V. Hollingshead, 6 Minn. 25 [Gil. 1], 
followed in Edgerton v. Jones, 10 Minn. 427 [Gil. 
341], also hold with Judge Nelson, that under 
the statute of Minnesota the facts stated in 
the certificate of acknowledgment are not con- 
elusive. 
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Case ]Sro. 4,097. 

DRYSDALE v. The RANGER et al. 

[Bee, 148.]^ 

District Court D. South Carolina. Sept, 1799, 

SrAMi;N's Wages,— FoKFEiTi-KE. 

Wages not always forfeited by disobedience 
of a captain's orders, unattended bv aggrava- 
ting circumstances. 

[Cited in The Mentor, Case No. 9,427; Tlie- 
Maria, Id. 9,074: Smith v. IVeat. Id. 13.117; 
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The Cornelia Amsden. Id- 3,234; The 
Antio(A, 11 Fed. 166.] 

Before BEE. District Judge. 
Tlie only question in this case is, whether 
the actor has forfeited his wages, as mate 
of the Ranger, by misbehaviour on board. 
The articles are in the usual form. The 
logbook has been produced, and a number 
of witnesses examined to shew that Drys- 
dale, on the 4th of August last, behaved to 
Captain Booth in so improper a manner as 
to work a forfeiture of the wages he now 
sues for. It appeared from this evidence 
that Drysdale was first mate, and had the 
watch on deck. That a short time before 
his watch expired, the captain came on deck, 
and gave some order to the man at the helm, 
which the mate conti-adicted; asserting that 
the watch was his, and that he had the di- 
rection of the vessel. A dispute soon after 
arose as to the hour of the day, respecting 
which there was a difference of three min- 
utes. This trifling circumstance led to all 
the subsequent consrt^uences. Drysdale went 
so far as to call the captain a fool; and 
said he knew Iiis own duty. The captain 
complained of this as being insolent, and 
ordered the mate to go below. He refused 
to obey till the time of his watch on deck 
should expire. Captain Booth tlien sti'uclc 
him, and ordered the second mate to lie 
him; which, however, was not done. He 
was stnick again, and then went below, mak- 
ing no fmther resistance, but calling on the 
carpenter and gimner to stop the captain 
from beating him, for that the captain was 
mad. It was contended on the part of the 
claimant that, by the articles, these wages 
are forfeit. And 2dly, that exclusively of any 
conti-act in writing, an obligation is imposed 
on seamen to obey orders; and that their re- 
fusal to do so causes a forfeiture of wages. 

The articles stipulate that the seamen shall 
not, on any account, leave or desert the 
vessel, till the voyage be ended and tlie 
vessel discharged. The act of congress has 
a similar provision. The articles also stip- 
ulate that the crew shall do their duly as 
becomes good and faithful seamen. But 
neither the contract nor the act says that 
disobedience of orders shall work a forfei- 
tm'e of wages. 

We must recm*, therefore, to the marine 
law. The Laws of Oleron declare, "that if 
a mariner commit a fault and do not submit, 
the master may, at the next place of land- 
ing, discharge him; and, if he refuse to go 
on shore, he shall lose half his wages, and 
all his goods in the vessel. But if tiie 
mariner .submit, and the master will not re- 
ceive his submission, he shall have his whole 
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wages." By the same laws, if a mariner 
commit a wilful or negligent fault, to the 
damage of ship or goods, the mariner shall 
be liable. In all cases of barratry, a partial 
or total forfeiture of wages, as the case may 
be, is the constant practice of the court- 
The case reported in Lex J^Iercatoria from 15- 
Yin. Abr. 234, is, that if a mariner, who- 
has been rebellious, repent in time, and ofCer 
amends, he may, in case the master refuse* 
follow the ship and obtain his hure. It is 
clear, therefore, that disobedience is not nec- 
essarily attended by forfeiture of wages. 
Let us, then, examine the particular circum- 
stances upon which the com-t is now to 
decide. 

The cause of dispute was, at first, ti'ifling, 
and the behaviom- of the mate highly im- 
proper. It was his duty to yield implicit 
and ready submission to the captain's or- 
ders; by not doing so, he subjected himself 
to confinement and correction. He did, in- 
deed, receive two blows, to which he made- 
no resistance; and the captain would have 
been justified in further moderately punish- 
ing him. He chose rather to send him out 
of the ship, and refused to take him back; 
and he seems to have considered this as 
punishment enough, for he afterwards prom- 
ised, in presence of the captain of the Pene- 
lope, to pay the mate his wages upon their 
arrival in Charleston. Whatever were his 
motives for not receiving Drysdale again 
into his vessel, I am willing to suppose them 
proper; but he ought certainly to make 
good his promise as to the wages, especially 
as tlie mate had ample revenge in his power, 
if he had chosen to give information to the 
British frigate of the tearing out of some 
of the leaves of the logbook. This he re- 
fused to do; and this, added to the proof 
before the com-t of his conti-ition, certainly 
extenuates his offence. 

It appeared also, that no other instance of 
this sort had occurred throughout the voyage; 
and I am unwilling to construe the articles 
so strictly as to decree a forfeiture for this 
single fault. The cii'cum stances were not 
so aggravated as they frequently are on this 
rough and dangerous element If, indeed, 
resistance had been made, and this man's 
hand lifted against his captain, I should 
•have decreed a forfeiture of wages witiioyt 
hesitation. As the seaman's life is a hard 
one, and as the actor did his duty faithfullj* 
for a long time, with this only exception. I 
shall order and adjudge that his wages be 
paid. But as the motive of the claimant in 
withholding them was a due regard to dis- 
cipline, and his duty to his owners, I decree 
that each party pay his own costs. 
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Case li^o. 4,088. 

The D. SARGEANT. 

[Blatchf. Pr. Cas. 576.p 

District Court, S. D. New York. Dec, 1863. 

PiuzE — Violation of Blockade — Contest bt 

CiTlZEX OF IN-SUURECTIOXARY StaTE— ClaIM BY 

Agent. 



The 
the 



1. The decision of the supreme court ia 
Prize Cases (2 Blacli [67 U. S.] 035) as to .^^ 
<iuostions of war and blockade, applied to this 
case. 

2. A citi;5en of a state in insurrection has, 
legally, no locus standi in a court of the United 
estates, to contest a prize seizure. 

3. Effect of a claim and answer in a prize 
suit, put in and verified by an agent, and not 
by the owner. 

4. Vessel and cargo condemned for a viola- 
tion of the blockade- 

BETTS, District Judge. The vessel and 
<iargo in tliis ease were captured March 12, 
1863, ofie Galveston, hy the United States 
vessel-of-war Ivittatinny, as lawful prize. 
The vessel as being- unseaworthy, was sent 
into New Orleans, and was left there, after 
being appraised and valued at §1,500. Her 
cargo was transmitted to this disti-ict for ad- 
judication, and was here arrested, by due 
process of law, and proceeded against for 
^condemnation, in the present suit The libel 
w-as filed May 12, 1863. Tlie warrant and 
monition issued thereon were returned by 
the marshal duly served June 2. and an an- 
swer and claim on the part of the claimant 
was filed June 16 thereafter. 

Two broad linos of defence are assumed 
by the claimant in his pleadings. He as- 
serts his absolute exemption from liability 
to the arrest and prosecution of his vessel 
and cargo as prize, for the reasons— First, 
"that no war existed between the United 
States and any other jteople or nation or pow- 
er, whereby any forfeiture or condemnation 
of the said vessel or cargo has been incur- 
red;" and, second, that "no blockade of any 
port or ports existed or was known to the 
claimant whereby the vessel and cargo 
were liable to any seizure, capture, or con- 
demnation." It is sufficient to observe, up- 
on these points of defence, that, contempo- 
raneously with the unlawful conduct of the 
Tossel and cargo, pursued and directed 
through the personal agency of the claimant, 
the supreme court of the United States de- 
<'lared and pronounced each and every of 
these positions of the claimant to be erro- 
neous and utterly fallacious in judgment of 
law. The Prize Cases, 2 Black [67 U. S.] 
•035. The express denial, in the answer, 
"that the vessel, at the time of her capture, 
was attempting to violate any blockade, or 
any proclamation by which any blockade 
had been established," demands no inquiry 
or consideration by the court, since the own- 
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er and master of the vessel testifies, on his 
preparatory examination, that he knew that 
the port of Galveston was under blockade, 
and that he intended, on this voyage, to elude 
that blockade if he could. He could scarcely 
hope to cover that culpability by asserting 
tliat he came out of one of the passes by the 
harbor, and did not see either of the block- 
ading vessels at the time. The other witness, 
Brown, states the matter with more open- 
ness. He says that he knew that Galveston 
was blockaded; that he saw the blockading 
vessels off tlie bar; that when he shipped he 
knew it was the intention to run out and 
elude the blockading vessels; and that the 
vessel ran out of the St Louis pass, and did 
not see any of those vessels at the time. 
Both of the witnesses testify that the ves- 
sel came out of Galveston under the Confed- 
erate flag. The vessel and cargo were pur- 
chased by the claimant in Texas, in Februa- 
ry, 1S03. The register of title was executed 
to him by the Confederate government, Feb- 
ruary 27, 1863, on his own oath of citizen- 
ship and ownership, in Texa.s. This appears 
upon the face of the register. So, also, the 
bill of sale of the vessel, dated in Houst<m, 
Texas, February 18, 1863, convoys the ves- 
sel to the claimant, who is described therein 
as of that place, for the consideration of 
.$S,000. The shipping articles or agreement 
signed by the claimant February 17, 1863, as 
master, and by the crew, stipulate for a 
voyage to Honduras, or for a market, "and 
back to a port or place in the Confederate 
States of America." Those articles are cer- 
tified, on the back of them, by the collector 
of Galveston, Februaiy 28, to be a true copy 
of the original then on file in his office. The 
master filed the manifest of his cargo, nnd 
obtained the clearance of his vessel at tue 
custom-house at Galveston, on the same djiy. 
He testifies that he had no other than Con- 
federate colors and papers on board, and that 
he sailed out under a military pass from 
Houston. He asserts himself to be a native 
of Copenhagen, in Denmark, and says that 
his home tor the last twenty years has been 
in New Orleans during the winter, and in the 
northern states during the summer. His own 
oath to his being a citizen of Texas, tidion at 
Houston, on obfciiuing a registry of this vessel 
to himself, in February, 1863, concludes him 
as to the fact that he was then a citizen of an 
insurrectionary state, and an enemy of the 
United States. The claim interiiosed in his 
name would, accordingly, be a void paper, as 
he has legally, being a rebel, no locus standi 
in a court of the United States, to contest a 
prize seizm-e. But, furthermore, the claim 
filed in this case was interposed by an agent 
of the owner of the vessel and cargo, who 
does not assume to have person li Imowledge 
of the facts he suggests; and the stjitement 
and attestation by way of test oath thereto, 
in that method, inures in no way as evidence, 
vov does it amount to more than an argument 
by comiscl on the instructions of the principal 



£7 Fed. Cas. page 1121] 

party. The court is not thereby called upon 
to moot the point whether such suggested 
circumstances would constitute a defence to 
the suit under the doctrines of intemalional 

law. 

The counsel for the claimant refers to a de- 
cision of the circuit court at the present term, 
in the case of U. S. v. Tlie General G. C. 
Pincliney [Case No. 5,309], reversing a de- 
■cision rendered in this court in the year 1862, 
in an analogous case. It appears, however, 
that the principle of law adopted by the dis- 
tiict court was not discountenanced hy the 
appellate coui't, but that the judgment was 
placed upon the f lU'ther proofs introduced in- 
to the case after its appeal. The report of 
the new decree does not set forth the facts 
upon which the cii-cuit comt ultimately acted. 
It is needless for this court to remark, that if 
St were made to appear that this suit comes 
before this court with the same features pre- 
sented by the one carried to the circuit com-t, 
the judgment of the latter would be entirely 
conclusive over tliis tribunal. 

Oertainly, in a leading particular, the cases 
differ. The proof which controlled in the 
<;ase of The General 0. 0. Pinclmey was accu- 
mulated evidence, as noticed in the decision 
of the appeal, demonsti-ating, beyond ques- 
tion, that the honest pm'pose of the claimant 
was to remove entirely his family and effects 
out of the rebel country so soon as the war 
was set on foot; whilst, in this case, there is 
not an iota of proof, written or oral, tliat the 
claimant had any other motive for the voyage 
he undertook, than to realize the advantage 
of a probably profitable mercantile adventm-e. 
He sought a neuti*al mai-ket for his cai-go, 
nnd pledged himself, in the adventmre, to re- 
turn, with his vessel, within the Confederate 
States, The defence puts no other aspect up- 
on the enterprise than that of a bold daring 
by the claimant of the hazard of running an 
-efficient blockade of Galveston, with the ene- 
my flag displayed, and, perhaps, the aid of the 
obscurity of night, or the use of greater dex- 
terity and speed in the movements put forth 
than would be employed against his effort. 
The defence does not indicate that the claim- 
ant was seeking the protection and security 
of a friendly hand to favor his entei-prize, 
for, on the record, he contemns all authority 
or right on the part of the United States to 
take cognizance of his open and flagrant vio- 
lation of the blockade in this attempt. Only 
on being arrested in committing the gmlty 
act does he assume the bearing of an op- 
pressed man seeking to fly from rebel tyran- 
ny, and to shelter himself and his propei'ty 
under tiie guardianship of the United States. 
The avowal of that intention is suspiciously 
late. I am of" opinion that the case is a clear 
one for the condemnation and forfeiture of 
the vessel and cargo. Decree accordingly. 
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Case ETo. 4,099. 

The D. S. GREGORY. 

[2 Ben. 166.}^ 

District Court, S. D. New York. Feb., 18G8.= 

Collision' in New York Harbor — Vessel at 
AxcnoR— Fog— Speed op Ferryboat. 

1. Wliere a steamer, cominp: into New York 
harbor ifi a fog, was anchored by the pilot m 
charge of her about opposite to the slip of a 
ferrv, coming to anchor there because the river 
was' full of vessels, and her position was known 
to those on board of a boat plying on such fer- 
ry, and she sounded her whistle at proper in- 
tervals, and rang a bell, and used all proper 
precautions to make her position known, ana, 
about nine o'clock the next morning, the fog- 
still continuing, she was run into by such fer- 
ryboat: Held, that, on the evidence, it was 
not a fault in the steamer, contributing to the 
collision, to anchor where she did, and keep 
her anchorage dvring the fog. 

2. The fact that the ferryboat collided, in a 
fog, with a vessel at anchor, which used all 
proper precautions to give notice of her posi- 
tion, it being aheady known to the ferryboat 
that she was at anchor there, was sufficient evi- 

■ dence that the speed of the ferryboat was too 

great, there being no special ckcumstances to 

justify her maintaining the speed she did. 

ffcZrf. that the ferryboat was. therefore, liable for 

the damages. 

[Cited in The Louisiana, Case No. S.&dT; 

The Atlas, Id. 633; The Colorado, Id. 3.- 

028; The Hansa, Id. 6 037; The Ci^ of 

Panama, Id. 2.764: The City of New York, 

15 Fed. 629; The Alberta, 23 Fed. 812.] 

This was a libel by Alfred Holt and others, 
ownei-s of the steamship Talisman, to recover 
for a collision which took place about nine 
o'clock on the morning of the 15th of Janu- 
ary, 1863. in the Hudson river, between the 
city of New York and' Jersey City, between 
the steam ferryboat D. S. Gregory and the 
steamship Talisman. TTie Talisman was at 
anchor. She had come in from sea dm-ing 
the previous afternoon, and had tlien anchor- 
ed neai'ly in the middle of the Hudson river, 
about opposite to the foot of Com-tlandt sti-eet 
inthecityof New i^crk. TheD.S. G egory pi ed 
regularly between the foot of Com-tlandt sti'eet 
and a slip in Jei'sey City nearly opposite. 
The Talisman came in during a very thick 
fog, which continued all through the night, 
and down to the time of tlie collision. She 
anchored where she did because the river 
was full of vessels, moviikg and at anchor, 
and a collision with some of them was feared 
if she proceeded further. She was anchored 
under the direction of the pilot who brought 
her in fro^ sea. The position of the Talis- 
man at her anchorage was known to those 
in charge of the D. S. Gregory, and they saw 
her after she had taken up her anchorage. 
Her position was not substantially changed 
down to the time of the collision. At that 
Hme she was headed up the river, the tide 
being ebb. She blew her steam whistle at 
proper intervals before and down to the time 
of tJie collision, aud also sounded her bell, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
= [Affirmed in Case No. 4,102.] 
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and used all proper precautions to make 
known laer x>ositiou. The D. S. Gregory was 
on a trip from Jersey City to her berth at 
New York, and came in contact, during the 
fog, with the Talisman, on the port side of the 
latter, and damaged her seriously. 

D. D. Lord, for libellants. 

B. S. Van Winkle, for claimants. , 

Bl/ATCHFOBD, District Judge. The answer 
sets up that it was a fault in the Talisman 
to anchor where she did in the fog, it being 
claimed that her anchorage place was in the 
line of the usual path of the fenyboat. I do 
not thinlc, on the evidence, that it was a 
fault contributing to the collision, in the Talis- 
man, to anchor where she did, and keep 
siioh anchorage during the fog. I regard the 
Talisman as wholly free from fault, so far 
as the collision is concerned. Tlie only ques- 
tion, therefore, is whether the D. S. Gregory 
was in fault in coming into collision with 
this vessel at anchor; and it is imposisible to- 
resist the conclusion that she was. Her rate 
of speed was too gi-eat. No positive rate can 
be prescribed- What would be a moderate 
rate of speed under one state of facts, would 
be an immoderate one under another. A 
steam vessel must, in a fog, reduce her rate 
of speed to a moderate rate, or abide the con- 
sequences of an immoderate one, unless some 
special reason is sho\vn for maintaining the 
rate of speed adopted. The fact that the B. 
S. Gregory, while under way in a fog, col- 
lided with a vessel at anchor, which used all 
proper precautions to give notice of her po- 
sition (it being already kno\\Ti to the D. S. 
Gregory that she was at anchor there), is 
sufficient evidence that the speed of the D. S. 
Gregory was not moderate, there being no 
special circumstances existing in the case to 
justify her maintaining the rate of speed she 
did. And tliis is true, without regard to what 
her actual rate of speed was, and without 
regard to the question whether she did or did 
not slow, stop, and back before the collision, 
and without regard to the question whether 
the manoeuvres she made at the moment of 
collision were or were not correct. The col- 
lision resulted from her coming in contact, 
while under way, with the vessel that was 
at anchor, and was a consequence of the 
speed at which she was moving. In such a 
fog, her speed ought to have been as much 
less tlian it was, as would have been suf- 
ficient to enable her to avoid the vessel at an- 
chor. She ought not to have gone so fast as 
not to have been able, by slowing, stopping, 
and backing, to avoid a collision; and, if the 
fog was so thick that, at the speed she had, 
witli all the precautions she used, she coidd 
not avoid the collision, the conclusion is ir- 
resistible that her speed was not that mod- 
erate speed in a fog wliich is required by the 
well-settled rules of navigation. 

There must bo a decree for the libellants, 
with a reference to a commissioner to ascer- 



tain and report the damages caused by the 
collision. 

NOTE. Tliis decision was affirmed by the 
circuit court, on appeal, in August, 18G>. 
[See Cas3 No. 4,102.] 



Case TiTo. 4,100. 

The D. S. GREGORY and The GEORGE 
WASHINGTON. 

[2 Ben. 226;^ 1 Am. Law T. Rep. U. S. 
Cts. 95.] 

District Court, S. D. New York. March. 1868. 

Collision tit I^Iew Youk Hakbou — Stkam Vcs- 
SELS Crossixg — Speed — KriEriNo Coiutsi:— Pas- 

SEXGEj; — SUXDAY LaW — DAMAGES?. 

1. A steam ferryboat, crossing the Hudson- 
river, as she approached her slip on the New 
York side, saw a steamboat coming down the 
river about two hundred yards out from the 
piers, and blew one whistle as a signal and 
ported her wheel, and, as she saw that the 
other vessel did not change her course, blew 
another single whistle, and kept on with un- 
slackened speed, till she was struck on the port 
side by the other steamboat. 

2. The steamboat, coming down the river 
at the rate of twelve miles an hour, saw the fer- 
ryboat coming, and blew two whistles, and 
kept on with unabated speed and without any 
change of course, although she saw that the 
ferryboat paid no attention to her signal, until 
just before the collision, when her engine was 
stopped. 

3. A pnssenger on the ferryboat, on her way 
to New York to attend divine service (the day 
being Sunday), was severely injured by the 
collision: Held, that both vessels were in fault, 

[See note at end of case.] 

4. When each vessel signaled, ft was seen 
by her that there was "risk of collision," within 
the meaning of the 14th and IGth articles of 
the rules for avoiding collisions, contained in 
the act of April 29, 1864 (13 Stat. 60), and it 
was the duty of each of them to have then 
slowed and stopped. 

[Cited in The City of New York, 15 Fed. 
627; The Grand Republic. 16 Fed. 42!) r 
The New York, 53 Fed. 559.] 

5. As the vessels were crossing, it was the- 
duty of the steamboat, having the ferryboat 
on her starboard hand, to keep out of her waj-, 
according to the 14th article. Held, that it was 
the duty of the ferryboat, under the 14th and IStb 
articles, to have kept her course, and she was 
in fault in porting her helm. 

6. The libellant could recover her damages 
against both vessels. 

7. The libellant was not within the provisions 
of the Sunday law of the state of New York 
(1 Rev. St. pt. 1, c. 20, tit. 8, art. 8, § 70). If 
she had been, it would be no defence to her 
right of recovery. 

8. On the evidence, the libellant was entitled 
to recover tlie expenses to which she had been 
put in consequence of the injury, including the 
value of some care and service which was 
gratuitously bestowed on her. EeJd,that she was 
also entitled to recover, for tne injury, the 
damages consequent on her not being able to 
earn so much after it as before, and also com- 
pensation for the pain and mental distress 

^ [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Am. Law T. 
Rep. U. S. Cts. 95, contains only a partial re- 
port.] 
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suffered by her, but nothing for exemplary or 
punitive damages. 
[Cited in The Hope, 5 Fed. S2o; Behrens 
V. The Furnessia, 35 Fed. 800; The Mine- 
Ola, 44 Fed. 144.] 
9. Decree for libellant for ?10,000, one-half 
to be paid by each vessel, 
[Cited in The Atlas, Case No. 633; The 

Helen R. Cooper, Id. 6,335.] 
[See note at end of case.] 

On the morning of Sunday, the 16th of 
September, 1866, the steam ferryboat D. S. 
Gregory, a vessel belonging to the New Jer- 
sey IlaiU'oad and Transportation Company, 
and plying regularly across the Hudson riv- 
er, as a ferryboat, from a slip at the foot of 
Montgomery street, in Jersey City, in the 
state of New Jersey, to a slip at the foot of 
Desbrosses street, in the city of New York, 
left her slip on the New Jersey side, about 
twenty minutes past 10 o'clock a, m., with 
the libellant, Ann Oavan, on board, as a pas- 
senger, bound for her slip on the New York, 
side. The libellant was on her way to New 
York to attend church. She took her seat 
on the right-hand side of the ladies' cabin, 
in the forward part of the same, toward the 
ond nearest to New York, the ladies' cabin 
being on the port side of the boat, and the 
libellant's face being to the northward, and 
her right side to the eastward. Her back 
was thus toward the solid partition which 
separated the ladies' cabin from the portion 
of tlie boat occupied by wheeled vehicles. 
AVhen the D. S. Gregory had reached a point 
within about two hundred yai'ds of the en- 
trance to her slip on the New York side, and 
was off pier 39, which fcrnis the lower side 
of the slip, a collision occurred between her 
and the steamboat George "Washington, 
The stem of the George Washington struck 
the port side of the D. S. Gregory about ten 
feet from what was then the oa.sterly end 
of the ladies* cabin, and nearly opposite 
where the libellant sat, with such force as 
to go entirely through the width of the cabin, 
up to and through the partition before men- 
tioned, and nearly up to the body of the ves- 
sel below, the cabin being built up upon the 
guard. The libellant was driven by the blow 
through the partition and thrown upon the 
deck, and bm*ied imder the wreck of crushed 
timbers and planlcs. She was very much 
bruised and cut, her right leg was broken in 
three several places, and her left leg was 
broken in one place. The libel alleged that 
the collision was caused by negligence and 
want of skill on the part of each vessel, and 
by their joint negligence and fault, and 
averred that each was in fault in not stop- 
ping and backing in season, after it became 
apparent that there was risk of collision from 
continuing on their respective coiu'ses, or in 
not keeping a good lookout, or other fault or 
mismanagement, and claimed damages from 
both vessels, or from either, to the amount of 
$10,000. 

The answer of the D. S. Gregory was, in 
substance, that, after she left her slip at Jer- 



sey City, she proceeded in a northeasterly di- 
rection, on her accustomed route, toward her 
New York slip; that, while on her passage, 
her pilot discovered titie George Washington 
approaching and coming dc>wn the river in a 
southerly coin-se, the George Washington then 
being about six himdred yards ofE; that, 
when the D. S. Gregory was about five hun- 
dred yai'ds ofiE from the George Washington, 
and about the same distance from the New 
York slip, the pilot of the D. S. Gregory gave, 
as a signal, one short distinct blast of the 
steam whistle, indicating his intention to port 
his helm and pass to the right of the George 
Washington; that, at the same time he gave 
the signal, he ported his helm, with the ex- 
pectation that the George Washington would 
port her helm and pass to the right of the D. 
S. Gregory, in accordance with the signal 
long established by the laws of navigation; 
that said signal was loud and distinct, suffi- 
cient to be heard on board of the George 
Washington, but the pilot of the George 
Washington entu:ely disregarded said signal, 
and continued his coinrse in the same direc- 
tion and at the same rate of speed, which was 
about twelve miles an hour; that thereafter, 
and when the George Washington had ap- 
proached to within about three hundred yards 
of the D. S. Gregory, said signal of one short 
distinct blast of the steam whistle was again 
given, and again disregai'ded by the George 
Washington; that thei-eupon the D. S. Greg- 
ory stopped her engine, her speed being then 
about seven miles an hom-; that the George 
Washington, in total disregard of the signals 
so given by the D. S. Gregory, continued her 
course without the slightest perceptible devia- 
tion, approaching the D. S. Gregory, the lat- 
ter having, by means of porting her helm, 
changed her course more eastwardly; that 
the George Washington did not change her 
course at all, and did not stop her engine or 
moderate her speed until within fifteen or 
twenty yards of the D. S. Gregory, and then, 
with her speed but little, if any, diminished, 
ran violently into the D. S. Gregory, at right 
angles. 

The George Washington was an excm'sion 
boat, and was, at the time of the collision, 
boimd from the dock at the foot of Christoph- 
er street, New York, to the dock at the foot of 
Bai'clay street. New York, and thence on an 
excursion down the bay. The answer of 
the George Washington averred that she was 
going down in the usual track; that the B. S. 
Gregory would, in the usual com:se of things, 
have passed under her stern, but that, in con- 
sequence of the incompetence and want of 
skill of those on the D. S. Gregory, they ap- 
proached the George Washington, and the lat- 
ter blew two blasts, which indicated that she 
was going ahead of the D. S. Gregory; and 
that, finding that no attention was paid to 
such notice, and that the D. S. Gregory was 
attempting to pass ahead of the George Wash- 
ington, the latter stopped and backed, but the 
collision could not be avoided. 
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[The ans\\'er of the Washington set uiJ as a 
separate defense that the libellant could not 
recover because she was ti'avelins on Sun- 
day, in violation of the law of the state.] = 

G. Van Santvoord and T. M. Adams, for 
libellant. 

S. Webster and X O. Jackson, for the D. S. 
Gregory. 

Beebe, Dean & Donohue, for the George 
Wasbington, 

BLATCHFOHD, Disti-jct Judge. This col- 
lision occun-ed in open day, and in clear 
■weather, and when there was nothing to in- 
terfere with the power of vision or the capaci- 
ty of manoeuvring on the part of either boat 
The iirst fault was on the part of the George 
Washington. The testimony is, that, after 
she had left the dock at Clu'istopher street, 
which was at pier 30, and was on her way 
down, at a speed of about twelve miles an 
hour, and at a distance out from the ends of 
the piers of about two hundred yards, and 
had reached a point about off the foot of 
Spring and Canal sti'eets, between piers 42 
and 43, she blew a signal of two blasts of her 
steam whistle. This signal was intended to 
indicate to some other and approaching ves- 
sel that the George Washington designed 
and intended to pass to her own left, and 
tliat such approaching vessel must pass to 
her own left. The approaching vessel was 
the D. S. Gregory. Hhe was at no great dis- 
tance. Her place of destination, the slip at 
the foot of Desbrosses street, b(>tween piers 
3'J and 40, was well known to the George 
AVashington. The George Washington was 
above the enti-ance to such slip, and was on a 
course that would necessarily cross the 
com'se of the D. S. GregoiT, and the 0. S. 
Gregory was below the enti'ance to such 
slip, and was on a com*se that would neces- 
sarily cross the com'se of the George Wash- 
ington, because the D. S. Gregory was pro- 
ceeding from a starting point west of the 
coui'se of the George Washington, to a point 
of destination east of such course. The sig- 
nal by the George Washington was given be- 
cause she saw that tlie coui'ses of the two 
vessels were crossing, and because she saw 
there was risk of collision. She could have 
had no other object in giving the signal. 
The signal was made in view of the crossing 
course of tlie approaching ferryboat, and 
was intended for her, and was made in con- 
templation of risk of collision. It was an 
utterance hy the (George Washington as to 
the manoeuvre she intended to adopt in refer- 
ence to the D. S. Gregory. This is shown by 
the answer of the George Washington. The 
answer avei's, tliat the D. S. Gregory ap- 
proached the George Washington, and that 
the latter blew two blasts (meaning one sig- 
nal consisting of two blasts), which indicated 
that she was going ahead of the D. S. Greg- 
ory (that is, that she was going to her own 
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left and was going to leave the D. S. Greg- 
ory on the starboard side of the George 
Washington). It is quite certain, on the evi- 
dence, that this signal was given by the 
George Washington before any signal was 
given by the D. S. Gregory. To this signal 
by the George Washington there was no re- 
sponse by the D. S. Gregory. The answer of 
the George Washington avers, that the D. S. 
Gregory paid no attention to the signal; and 
such is the evidence. It does not seem to 
have been heard on board of the D. S. Greg- 
ory. If it was heard, it was not responded 
to by the B. S. Gregory, nor -n^as any ma- 
noeuvre made by the D. S. Gregory, which 
indicated any assent by her that the George 
Washington should go ahead of her or to the 
left. Yet the George Washington kept on, 
with undiminished speed and without any 
divergence from her com-se, until she discov- 
ered that a collision must ensue, and then 
■ she stopped her engine, and reversed it. In 
this com'se of action, the George Washington 
violated the plain statutory rules of naviga- 
tion. She had the D. S. Gregory on her own 
starboard side, and was, therefore, bound, by 
article 14 of the act of April 29, 1804 (13 St:it. 
60), to keep out of her way, there being risk 
of colKsion from their crossing courses. The 
George Washington manifested her idea that 
there was risk of collision, by giving the sig- 
nal she did. The D. S. Gregory was ap- 
proaching on the starboard side of the Geoi'ge 
Washington. Under these circumstances, 
the George Washington had no right to keep 
on at such a rate of speed as twelve miles 
an horn* toward the entrance to the slip of 
the ferryboat. It was her duty to keep out 
of the way of the ferryboat. Instead of that, 
she ran directly, with undiminished speed, 
into her way. She had no right to dictate, 
by signal, to the ferryboat, what course the 
fei-ryboat should pm'sue, much less had she a 
right, when she found that her signal was 
not responded to and not heeded, to persist 
in maintaining her course and her speed. 
When she gave her signal, indicating, in her 
judgment, risk of collision, she ought to 
have slackened her speed, or, if necessary, 
stopped her engine and reversed it Ai-ticle 
16 of the act before mentioned is impera- 
tive, that every steam vessel, when approach- 
ing another vessel so as to involve risk of 
collision, shall slacken her speed, or, if nec- 
essary, stop and reverse- The expression, 
"risk of collision," as used in the 14th and 
IGth articles of the act, has a different mean- 
ing from the expression, "immediate dan- 
ger," used in the 19th article. "Risk of colli- 
sion" means chance, peril, hazard, or danger 
of collision merely, and not immediate dan- 
ger. In view of the fact that the George 
Washington herself apprehended peril of col- 
lision, as manifested hy her signal that she 
was going to adopt a certain course to avoid 
such peril, she cannot now be heard to say 
that there was not, at the time she gave the 
signal, any risk of collision. It was her duty 
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at tliat time to Lave slackened her speed, so 
as to have been couti'ollable. If she had 
done so, she -would have been able to fulfill 
her duty of keeping out of the way of the 
ferryboat Her failure to do so mates her 
responsible for the collision. 

As to the D. S. Gregory, she Imew that it 
was the duty of the George Washington to 
keep out of her way, and that it was her 
own corresponding duty to keep her own 
course, and thus permit the George Wash- 
ington to keep out of her way. Instead of 
keeping her course, she changed it. Her 
answer sets forth fully the faults of her navi- 
gation, and they are fully proved. The 
courses of the two vessels were crossing, 
and the f eriyboat had the George Washing- 
ton on her own port side. It was, therefore, 
by ai-ticles 14 and 18 of the act, the duty of 
the ferryboat to keep her course, if thei'e 
was risk of collision. That there was risk 
or peril of collision apprehended by the ferry- 
boat is shown by the fact that, simultaneous- 
ly with the change of course, she gave a, 
signal to the George Washington consisting 
of one blast of her steam whistle. The 
answer of the ferryboat states, that this 
signal indicated her intention to port her 
helm and pass to the right of the George 
Washington, and that, at the same time she 
gave the signal, she ported her helm, with 
the expectation that the George Washington 
Avould port her helm and pass to the right of 
the ferryboat; that this signal was given 
when the George Washington was about 
five hundi'ed yards distant; that the signal 
was unheeded by the George Washington, 
which continued her course in the same di- 
rection and at the same speed of twelve miles 
an hour; that, when the George Washington 
had approached to within about three hun- 
dred yards of the ferryboat, the latter gave 
another signal, consisting of one blast of her 
steam whistle; and that this second signal 
was also unheeded by the George Washing- 
ton. These averments of the answer are 
sustained by the proof, and are sufficient, of 
themselves, to convict the ferryboat of faulty 
negligence. Her answer states, that the ef- 
fect of porting her helm was to change her 
course more east war dly. This was the fact. 
It brought her com-se more toward a right 
angle to the course on which the George 
Washington was running. This change of 
course by the ferryboat was a violation of 
her duty. It contributed to the collision, and 
makes her responsible for the collision. It 
was not a change of course caused by any 
danger of navigation, or by any other special 
circumstance, and it was not a manoeiivi-e 
caused by the pressure of immediate danger, 
so as to be within the exceptions contained 
in article 19 of the act This change of 
com'se was persisted in by the ferryboat, 
notwithstanding she perceived that her new 
course was every instant involving greater 
peril of collision, and although the George 
Washington paid no heed to her signals, and 
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did not respond to them, but kept her course. 
And, even if it should be admitted, that the 
ferryboat adopted her new course at such a 
distance from the George Washington as to 
make it a com-se which she was entitled to 
keep, under article 18, as against the dutj- 
of the George Washington, under article 14, 
to keep out of her way as well after such 
change of course as before, still it was the 
duty of the ferryboat, under article 16. to - 
have slackened her speed, and stopped her 
engine, and reversed it Sh'e did not do so. 
She gave her signal, ported her helm, re- 
ceived no response to her signal, kept on at 
her speed, gave another signal, received no 
response to it still kept on, and then rang 
the jingle bell to put on all the steam that 
could be got, which was done, and the crash 
came. Greater and more culpable reckless- 
ness in navigation cannot well be conceived. 
At the time she whistled, because there was 
risk of collision, it was her dutj"-, because 
there was such risk, to have slowed, if not 
to have stopped her engine and reversed it 
When she whistled a second time, if not be- 
fore, it was her duty to have stopped her 
engine and reversed it. And she was con- 
scious that this was her duty, for her answer 
avers, that when she found that her second 
signal was disregarded by the George Wash- 
ington, the engine of the ferryboat was 
stopped. This is utterly untrue. Not a sin- 
gle witness asserts it On the contrary, the 
testimony is clear» that the speed of the fer- 
ryboat was not slackened. Hei* engineer 
says that the jingle bell to go ahead fast was 
rimg and obeyed just after the first signat 
was given by the whistle of the ferryboat. 
Her full speed was kept up to the- moment 
of collision. If she had slowed, as was her 
duty, when she lh*st whistled, she woidd 
have been under control, and could have 
manoeuvred to avoid a collision, not^vith- 
standing the com'se taken by the George 
AVashingtou. And this is equally trae iff re- 
gard to the George Washington. If she had 
slowed, as was her duty, when she whistlefl. 
she would have been under control, and 
could have manoeuvred to avoid a collision, 
notwithstanding the change of com*se by the 
ferryboat, and notwithstanding the ferry- 
boat's failure to diminish hei- speed. 

It is vei-y plain, oil the evidence, that each 
boat was attempting to head off the other. 
Neither would give way to the other. 
Whether each failed to hear the signal or sig- 
nals given by the other or not, each saw 
plainly what the other was attempting to do, 
and each blindly and reddessly rushed into 
the impending peril. Each violated two of 
the clearly prescribed rules of navigation in 
regard to steam vessels, and each must bear 
the consequences of its acts. These views 
would equally apply if either or each vessel 
were prosecuting the other for damages 
caused by the collision. As respects the libel- 
lant the obligation of the ferryboat to her, 
growing out of the conti-act for carriage, to 
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be guilty of do negligence from which she 
could suCfer, was more immediate than the 
obligation of the George Washington toward 
the libellant But the facts of the case are 
such as to make both vessels responsible to 
the libellant for the damages she suffered by 
this collision, which was caused by the con- 
tiibuting, concurrent, and co-operating negli- 
gence of both. She has a right to join both 
of them in one suit in the admiralty, and have 
a decree therein against each or either, for her 
damages. The New Philadelphia, 1 Black 
[66 U. S.] 62, 76; Gordon v. The Mary J. 
Vaughan and The Telegraph [Case No. 5,617] ; 
Golegrove v. New York & N. H. R. Co., 20 N. 
y. 492. 

The answer of the George Washington sets 
up, as a defence against the libellant's right 
to recover, that, at the time of the collision, 
she was traveling in this state on Simday, in 
violation of a law of the state. The libel 
avers, that the libellant took passage on the 
ferryboat for the purpose of attending divine 
service at her usual place of worship in the 
city of New York. The testimony establishes 
this fact, and also that the place of worship 
was within twenty miles of her residence, 
from which she departed. The statute of 
New York which forbids ti'aveling on Sunday 
(1 Key. St. pt 1, c. 20, tit 8, art. 8, § 70), ex- 
cepts the case of a person going to or return- 
ing from a church or place of worship within 
a distance of twenty miles. But, even if it 
were shown tliat the libellant was at the time 
violating the statute in question, that would 
be no objection to her right to recover in this 
suit. The state alone can take cognizance of 
her violation of the law, and punish her for 
it Ths court cannot p mish h jr by Withhold- 
ing from her her right to damages for this 
collision. Philadelphia, W. & B. R. Co., v. 
Philadelphia & H. de G. Steam Towboat Co., 
23 How. [64 U. S.] 209. If such an objection 
could be set up in any case, it could scarcely 
be the policy of the law to permit it to be 
taken on behalf of a vessel which was at the 
time running as an excursion boat on Sun- 
day, and assisting in the violation of the very 
statute invoked. 

It only remains to fix the amount of dam- 
ages which the libellant is entitled to re- 
cover- She was confined to her bed for 
nearly three months, and suffered very great 
pain during all that time. She is, and, on 
the evidence, always will be, unable to work 
for her support as she did before. One of 
her legs is shorter than the other, and the 
medical testimony is, that she will never en- 
tirely recover from the effects of the acci- 
dent It is shown that she herself paid out, 
for nursing and care of herself, the sum of 
$100. She was a domestic at service in a 
family as a nurse of children. The bill of 
the surgeon who attended her amounted to 
$613. His services were skillful, and are 
shown to have been worth fully that sum 
and more. Besides the nui-sing and cai*e 
so paid for, she received much that was 



J gratuitously bestowed, and was necessary 
to her comfort, and contributed greatly to 
ameliorate her condition. The value of this 
she is entitled to recover, as it was bestow- 
ed upon her because of her humble condi- 
tion and her pecuniary need. I think an al- 
lowance for medical attendance and care and 
nur.sing, of $1,000 in all, is not an exagger- 
ated amount. This sum represents actual 
outlay. Then, as to what she has lost by 
the accident. She was receiving, at the 
time, $12 a month and her board, as wages. 
She was a competent and faithful person, 
and capable of continuing to earn that 
amount She can no longer earn it, and the 
evidence is satisfactory that, but for a chari- 
table feeling on the part of kindly disposed 
friends, she could earn nothing steadily, reg- 
ularly, and certainly. This, then, is a loss 
to her of $144 a year, and of her board, 
which it is reasonable to put at $6 a week, 
or $312 a year, making a total loss of $456 a 
year. The libellant was, at the time of the 
accident, about 40 years of age. The sum 
required, according to the Northampton ta- 
bles, to produce, at that age, an annuity for 
life, of $456, is $4,881.48. This sum, added 
to the $1,000 before mentioned, makes $5,- 
881.48. Thus much the libellant is entitled 
to recover, as if she were a portion of the 
cargo of the ferryboat which its owner is 
entitled to have restored, repaired, and re- 
placed in the condition in which it was at 
the time of the collision. The aggregate 
sum named includes nothing for any attend- 
ance which it seems probable, from the evi- 
dence, she will require because of her dis- 
abled condition, and nothing for the physical 
pain and suffering which she has undergone, 
and which the medical testimony shows she 
must continue to suffer while she lives, and 
nothing for the distress of mind she has suf- 
fered, inseparable from the crushing of all 
hopes for the future in one dependent on the 
labor of her hands for her daily breau. Such 
physical pain and such mental distress are 
a legitimate ground for damages in a case of 
this kind, and are to be compensated by a 
pecuniary reward. Ransom v. New York & 
E, B. Co.', 15 N. Y. 415; Curtis v. Rochester 
& S. B. Co., 18 N. Y. 534. I think an allow- 
ance, on this ground, sufficient to bring up 
the entire sum to the amount claimed in 
the libel, $10,000, is proper. The claim made 
by the libellant i^ a moderate one, and has 
been urged in no spirit of exaggeration. 
The injury to her was caused by the gross- 
est negligence, particularly on the part of 
the ferryboat, because the slightest negli- 
gence on the part of the ferryboat was gross 
and culpable, in view of the obligation to 
the libellant as a passenger; and I am satis- 
fied that a jury, if the pleadings were in a 
shape to admit of it, would award more than 
the sum of $10,000. I allow nothing for ex- 
emplary, punitive, or vindictive damages. 
The case is not one of malicious or wilful in- 
jury, although one of reckless negligence, 
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and is not a proper case for exemplary dam- 
ages. Let a decree be entered against both 
vessels for $10,000, with costs. 

NOTE. This decision was affirmed by the 
-circuit court, on appeal, in October, 1868, with 
such modification as is shown by the following 
decree made in the cause by the circuit coxirt: 
"This cause having been heard, on the plead- 
ings and proofs, on the appeals of the New Jer- 
sey Railroad and Transportation Company, 
the claimants and owners of the steam ferry- 
boat D. S. Gregory, and of "William Meyers. 
Egbert Meyers, Jacob Meyers, and Michael 
Sherman, claimants and owners of the steam- 
boat George Washington, from the decree of 
the district court of the United States for the 
southern district of New York, made on the 
18th day of March, 1868, and having been 
argued by the advocates for the respective par- 
ties, and due deliberation having been had 
thereon; it is now ordered, adjudged, and de- 
creed, that the said decree of the said district 
court be, and the same is hereby affirmed; and 
it is further ordered, adjudged, and decreed, 
that the libellant Ann Cavan recover from the 
steam ferryboat D. S. Gregory, her engines, 
tackle, &c., or her said claimants, and the 
steamboat George Washington, her engines, 
tackle, &c., or her said claimants, the sum of 
ten thousand dollars, the amount of the dam- 
ages decreed to her by the decree of the said 
district court, together with three hundred and 
ninetv-eight dollars and six cents, her costs, 
as t.axed in said district court, in all amounting 
to the sum of ten thousand three hundred and 
ninetv-eiarht dollars and six cents, adjudged to 
the said libellant by said decree of said district 
court; and it is further ordered, adjudged, and 
decreed, that the said libellant recover of said 
steam ferryboat D. S. Gregory, her engines, 
tackle, &e., or of her said claimants, and of 
the steambo.at George Washington, her engmes, 
tackle, &c., or her said claimants, interest on 
the amount of said damages and costs, so ad- 
judged bv said decree of said district court, 
from March 18th, 18GS, the date of said decree 
in the said district court, to the date of the en- 
try of this decree, .imounting to the sum of 
three hundred and ninety-eight dollars and six- 
ty cents, together with the costs on the appeal 
to this court, taxed at two hundred and forty- 
one dollars and thirty cents, for all of which 
said damages, costs and interest adjudged to 
said libellant, amounting, in the aggregate, to 
the sum of eleven thousand and thirty-seven 
•dollars and ninety-six cents, it is hereby ad- 
judged and decreed, that the respective claim- 
ants of each vessel shall be held and are re- 
sponsible to said libellant; and it is further or- 
■dered, adjudged, and decreed, that, as between 
the claimants of the respective vessels, the 
-said amount of damages, interest and costs, and 
accruing interest and charges, be equally appor- 
tioned and paid between and by the said steam 
ferryboat D. S. Gregory, her engines, tackle, 
&c., or her said claimants, and the said steam- 
boat George Washington, or her said claimants; 
and it is further ordered, adjudged, and de- 
creed, that, on the payment by the claimants of 
eitlier vessel of one-half of the said amount 
of damages, costs and interest, with accruing 
interest and charges thereon, the proceedings 
of the libellant be stayed as to such vessel and 
her claimants, for the collection of the residue, 
until the return by the marshal of an execu- 
tion unsatisfied against the claimants of the 
-other vessel, for the other half part of said 
amount, or until it shall otherwise appear that 
the said libellant is unable to enforce or collect 
the other half part of said amount of dam- 
ages, costs and interest, with accruing interest 
and charges, against the claimants of the other 
vessel, by process from this court; and any 
of the parties are to be at liberty to apply to 
this court, if occasion shall require, touching 
the enforcement of the decree." 
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On appeals taken by the claimants the de- 
cree of the circuit court was affirmed by the 
supreme court upon the same grounds, sub- 
stantially, as those stated by Judge B^tch- 
ford in the foret'oinjr opinion. See The Wash- 
ington V. Cuvau, 9 Wall. (76 U. S.) 513.] 



Case 'No, 4,101. 

The D. S. GREGORY. 

[7 Ben. 499.]^ 

District Court, S. D. New Tork. Dec, 1874.' 

Collision ox Hudson Riveu — Fkiihy-Boats— 
CuossiNO CouitSEs— Fog. 

1. Two ferry-boats, the P. and the G., were 
bound from their respective slips on the New 
York side of the Hudson river to their slips 
on the New Jersey side. Their courses crossed 
each otlier, the P. having the G. on her star- 
board side. It was night. There was a dense 
fog, and the tide was ebb. Each vessel was 
blowing her steam whistle, and each pilot heard 
the whistle of the other boat, and understood 
from it that another steamboat was crossing 
his course. The pilot of the P., when he heard 
the whistle, stopped his boat and continued to 
blow his whistle, and, as the other whistle indi- 
cated the nearer approach of the other boat, 
he backed his boat before he saw the lights of 
the other boat, , and the wheels of his boat 
were revolving backward when the colhsion oc- 
curred. The pilot of the G. did not slow or 
Stop his boat when he heard the whistle of the 
P., but kept on at the same speed as before, 
the tide bearing his boat down on the P., and 
did not stop or back his engine till he saw tlie 
lights of the P. The G. struck the P. on the 
starboard side: Eeld, that the 19th mow 23d) 
rule has no application to a case of such a dense , 
fog; and, though it would have been tte duty 
of the G. to have kept on, without alteration 
of her course, if the P. could have seen and 
known her exact position, the pilot of the It. 
was, under these circumstances, m fault for not 
sooner stopping and backing his engine. 

2 The P. could not be held in fault for not 
having avoided the G., when she,hj stopping 
her headway, was obeying the 16th (now 21st) 
rule, which required her to go at a moderate 
speed in a fog. 

3. The navigation of the P. was without 
fault, and the G. must be held responsible for 
the collision. 

In admiralty. 

William D. Shipman. for libellants. 

Welcome R. Beebe, for claimants. 

BLATCHPORD, District Judge. The 
Erie Railway Company, as owners of the 
steam ferry-boat Pavonia, bring this suit 
against the steam ferry-boat D. S. Gregory, 
to recover for the damages sustained by them 
in consequence of a collision which took 
place between those two ferry-boats, in the 
Hudson river, on the morning of January 
3d, 1873, at about 7 o'clock. The Pavonia 
was on a trip from the foot of Chambars 
street, New York, to her slip at Pavonia, on 
the New Jersey side. The D. S. Gregory 
was on a trip from the foot of Desbrosses 
street, New York, to her slip at Jersey City, 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

- [Affirmed in Case No. 4,103.] 
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on the New Jei-sey side. Desbrosses sfxeet 
being bigber up tbs river tban Chambers 
street, and the Pavonia slip being higher up 
the river than the Jei*sey City slip, the 
courses of the two boats crossed each other. 
The tide was ebb, and there was a dense 
fog at the time. Both vessels were side- 
wheel boats. The Pavonia was struck on her 
starboard side a little foi-ward of her star- 
board wheel, the D. S. Gregory going in 
under her guard, and knocking a large hole 
in her. 

The libel avers, that, immediately before 
the collision, the pilot of the Pavonia heard 
a steam whistle, which proved to be the 
steam whistle of the D. S. Gregory, and 
which, from the sound, indicated that the 
D. S. Gregory was proceeding directlj'' across 
the track of the Pavonia; that thereupon 
the pilot of the Pavonia immediately caused 
her engine to be stopped, and she had come 
to a stop before the collision, and was back- 
ing at the time of the collision; that, in the 
mean time, her fog-whistle was continually 
sounded, and as rapidly as possible; that the 
persons navigating the D. S. Gregory, disre- 
garding the signal of the Pavonia, bore 
rapidly and directly down upon the Pavonia, 
apparently at full speed, immediately on 
observing which the pilot of the Pavonia 
reversed his engine, but, owing to the density 
of the fog, and the speed of the D. S. Greg- 
ory, and her near proximity before she was 
discovei-ed, he was unable to get out of the 
way of the D. S. Gregory; that the collision 
was occasioned by negligence, inattention 
and want of care and skill on the part of 
the D, S. Gregory; that she was running at 
a dangerous and improper rate of speed, un- 
der the circumstances, rendering it impossi- 
ble for her to avoid the collision when the 
position of the Pavonia was discovered; 
that the persons navigating the D. S. Greg- 
ory were negligently inattentive to the fog 
signals of the Pavonia, by due attention to 
which the position of the Pavonia might have 
been known to the D. S. Gregoiy, and the 
collision avoided; and that the collision was 
not occasioned by any fault on the part of the 
Pavonia. 

The answer avers, that the D. S. Gregory, 
as she proceeded, heard, from time to time, off 
her port hand, a whistle, which was believed 
to be from a feri-y-boat crossing from New 
York to New Jersey; that the D. S. Greg- 
ory kept steadily on her course, slowly feel- 
ing her way along, and blowing her whistle 
at short intervals, until she made a gi'een 
light ahead and vei*y close; that the bell of 
the D. S. Gregory was then rung to stop and 
back, and about four revolutions were made 
before the vessels came together; that, if the 
Pavonia had been on her usual and proper 
course to her slip on the New Jersey side, on 
an ebb tide, or had she kept steadily on the 
course she was on, or had she stopped in time, 
or backed when her green light was first 
seen, no collision could have taken place; 



] that she did not back until the collision had 
taken place or the vessels were in the act 
of striking; that, as the courses of the two 
vessels were crossing, and the Pavonia had 
the D. S. Gregoi-y on her starboard side, it 
was her duty to avoid the D. S. Gregory; 
that the collision was occasioned by careless- 
ness and want of skill on the part of those 
navigating the Pavonia, she having at the 
time no lookout, or from inevitable accident; 
and that the navigation of the D. S. Gregoi-y 
was without fault, she having a careful look- 
out and a competent pilot, and running at a 
slow rate of speed, and constantly blowing 
her whistle, and stopping and backing imme- 
diately upon making the green light of the 
Pavonia. 

The evidence in the case is clear and abun- 
dant to establish that the D. S. Gregory was 
solely in fault for the collision. The case 
was not. as is suggested in the answer, one 
of inevitable accident. There Avas, it is true, 
a very thick fog, and its existence required, 
on the part of both boats, the exercise of great 
care and caution in navigation; but all the 
circumstances indicate that the collision 
would have been avoided, or would have pro- 
duced no injury, if the D. S. Gregory had 
been as cautious and pradent as the Pavonia. 
Bach boat knew that the other was running 
on a regular fen-y. The- Pavonia knew that 
if, as she proceeded on her way, she heard a 
whistle ofC her starboard hand, such whistle 
was quite likely to be from a boat proceed- 
ing from Desbrosses street to Jersey City, on 
a course crossing the course of the Pavonia, 
The Pavonia heard such whistle on her star- 
board hand, she having been before that 
time running slowly and blowing her own 
whistle. ^\'hen she heard the whistle from 
the other boat, she stopped her engine, and 
continued to blow her own whistle. As the 
sound of the whistle from the other boat in- 
dicated the nearer approach of the other boat, 
the Pavonia's engine was backed. This was 
done before the Pavonia discovered the light . 
of the D. S. Gregory, and the wheels of the 
Pavonia were revolving backward when the 
vessels struck. In like manner, the D. S. 
Gregory knew, that if, as she proceeded on 
her way, she heard a Avhistle off her port 
hand, such whistle was quite likely to be 
from a boat proceeding from Chambers street 
to Pavonia, on a course crossing the course 
of the D. S. Gregory. The D. S. Gregory 
heard such whistle on her port hand, yet 
she kept on, at the same speed as before, 
the tide aiding to carry her down upon the 
Pavonia, and did not stop or back until she 
discovered the light of the Pavonia. The 
character of the wound inflicted on the Pa- 
vonia indicates what the force of the headway 
of the D. S. Gregory must have been, the 
Pavonia, because of her having been pre- 
viously stopped, in the ebb tide, and then hav- 
ing backed before she saAv the light of the 
D. S. Gregory, not having any forward mo- 
tion. It was reckless in the D. S. Gregory to 
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so navigate. It was Iier duty to have stopped 
sooner, as the Pavonia did, and the more 
hecause she was moving with the tide. If 
she had sooner stopped, so that her motion 
towards tlie Pavonia wonld have been only 
that of the tide, no material damage could 
have ensued from the collision. 

There is no evidence to show that the Pa- 
vonia was not in the place and on the course 
where she might properly have heen looked 
for if there had been no fog. It is sought to 
he imputed to her, as a fault, that she did 
stop, and that she did not proceed with un- 
abated speed; and it is claimed, that, if she 
had not stopped, she would, at the time of 
the collision, have been beyond the reach 
of the D. S. Gregory, and that it was the 
duty of the D. S. Gregory to proceed on her 
course, because it was her duty to keep her 
course, and not embarrass the Pavonia in 
discharging her duty of keeping out of the 
way of the D. S. Gregoiy, because she had 
the D. S. Gregoiy on her stai-board side, and 
the courses of the two vessels were crossing. 
The rule thus invoked nas no application to a 
case of such a fog. If the Pavonia could 
have seen and known the exact position of 
the D. S. Gregory, then the rule would have 
been applicable.- But, having stopped, on 
hearing the approach of the D. S. Gregory, 
and then having backed, the T>. S. GregoiT 
being all the time invisible because of the 
fog, the Pavonia cannot be held responsible 
at all events for not having avoided the D. 
S. Gregory, when she was obeying the other 
rule, of going at a moderate speed in a fog, 
by stopping h^r headway entirely, while the 
D. S. Gregory was not going at a moderate 
speed in tlie fog, and was maintaining, of 
herself and with the tide, such a speed as 
made it impossible for the Pavonia to dis- 
cover her in season to avoid her. If the Pa- 
vonia had kept on, instead of stopping and 
then backing, it would have been impossible 
not to .have held her to have been in fault. 
There must be a decree for the libellants, with 
a reference to a commissioner, to ascertain 
the damages susfciined by them by the col- 
lision. 

[NOTE. On appeal by the claimants, the de- 
cree was affirmed by the circuit court. See 
Case No. 4,103.] 



Case K"o. 4,10S, 

The D. S. GREGORY. 

[6 Blatchf. 528.]^ 

Circuit Court, S. B. New York. Aug. 7, 1869.^ 

CoLT-isiox— Fekry-Boat asd Steamer at An- 
cnoK— Fog. 

1. Where a steamship came in from sea and 
anchored, in a thick fog, in tlie Hudson river, 
between the city of New York and Jersey City, 
about in the usual track of the ferry-boats run- 

* [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
3 [A:ffirming Case No. 4,099.] 
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ning on a ferry between the two cities, and one 
of the ferry-boats, in one of her trips, passed 
under the stern of the steamship and saw her 
just as she was dropping her anchor, and aft- 
erward, during the same fog, the same ferry- 
boat collided with the steamship, so at anchor: 
Eel(J, that the ferry-boat was in fault. 
rCited in The Lady Franklin, Case No. 7,- 
984; The Rockaway, 19 Fed. 4ol. Fol- 
lowed in The Rockaway, 2o Fed. 77o.] 
2. The steamship was not in fault, in anchor- 
ing where she did. 

This was a libel, in rem, filed in the dis- 
trict court, against the steam ferry-boat D. 
S. Gregory, by the owners of the steamship- 
Talisman, to recover for the damages sus- 
tained by the latter, in a collision which oc- 
curred between the two vessels, in the port 
of New York, on the moi-ning of the loth of 
January, 1863, about half-past nine o'clock. 
The district court decreed for the libellant& 
[Case No. 4,099], and the claimants appealed 
to this court 

Daniel D. Lord, for libellants. 

Edgar S. Van Wuikle, for claimants. 

NELSON, CU-cuit Justice. The D. S. Greg- 
ory was one of the feiTy-boats running from; 
the foot of IMontgomery street, in Jersey 
City, across the Hudson rivei', to the foot 
of Com-tiandt street, in New York. The Tal- 
isman came into the port on the afternoon 
of the 14th of January, and anchored ha the- 
river, about in the usual track of the f eri-j'- 
boats ru'nnmg between the two points above 
mentioned. When she arrived, there was a 
thick fog, and the river was full of vessels 
at anchor and moving, so that some difficulty 
was experienced in finding an open space 
sufiieiently large to anchor her without her 
being in dangerous proximity to other ves- 
sels. The D. S. Gregory, in one of her ti-ips^ 
passed under the stern of the Talisman, and. 
saw her 3ust as she was dropping her an- 
chor, on her arrival in the river. The fog 
continued through the night and the next 
morning, so that it was difficult to see a ves- 
sel at a distance of a ship's length ahead. 
The D. S. Gregory, on one of her trips from 
the New Jersey side to the New York side, 
struck the Talisman about amidships, on her 
port side, head on, doing considerable dam- 
age. The court below found the ferry-boat 
in fault, upon the facts; and, after the best 
examination I have been able to give to the- 
case, I am inclined to concur in that view. 

The main and strongest argument against 
this conclusion is, that the Talisman was in 
fault, in anchoring in the usual track of" 
these ferry-boats. She was in charge of a 
New York pilot at the time, who, of course, 
well knew their usual ti'acli; and, if I could 
agree that there was fault in anchoring a 
vessel there, I should have but little diffi- 
culty in coming to a different conclusion. 
But I am not willing to establish, as a rule- 
of navigation in that part of the river, that 
vessels arriving must take care to anchor 
outside the line of any and aU of the ferries- 
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crossing it at that place. There are some 
seven of tliem, within a compai-atively short 
distance from each other; and it is apparent, 
that, to lay down any such rule, would seri- 
ously interfere with navigation and com- 
merce upon that river. The ti-acks of these 
ferries, regarding winds and tides, are of 
no inconsiderable width, and would, in the 
aggregate, occupy a veiy lai-ge portion of the 
river, which would be forbidden to the ac- 
commodation of vessels engaged in foreign 
or domestic commerce. I must hold, there- 
fore, that the Talisman was not in fault 
in taking the position she did in the river, 
especially under the circumstances in which 
she found herself on her arrival. It was 
the duty of the D. S. Gregory to talve every 
reasonable precaution in her power to avoid 
the Talisman. In this, I think, she failed. 
She knew that the Talisman was anchored 
in her track the afternoon or evening be- 
fore; and, as the Talisman did not change 
her position down to the time of the colli- 
sion, and the ferry-boat was passing her every 
ti-ip she was making, the fen-y-boat is charge- 
nble with notice of her position, and should 
have been so navigated as to avoid hei-. De- 
cree below affirmed. 



Case M"o. 4,103. 

The D. S. GREGORY. 

[IG Blatchf. 542: 8 Reporter, 487; 27 Pittsb. 
Leg. J. 40.] ^ 

Circuit Court, S. D. New York. July 31, 
1870.* 

Collision— Ferry-Boats — Fog. 

1. In this case, two steam ferry-boats colHded 
iu a fog. The one which had the other on her 
port hand was held solely in fault, she having 
koi)t on while the other had come to a stand 
still, each having heard the blasts of the steam 
whistle from the other. 

2, The respon«!ibility of keeping out of the 
way in a fog is upon both of two approacliing 
steam vessels. i 

I 

[Aiipeal from the district court of the : 
United States for the southern district of I 
New York.l ] 

This was a libel in rem, filed in the district ! 
court, in admiralty. That court decreed for | 
the libellant [Case No. 4,101], and the claim- 
ant appealed to this court. 

The following facts were found by this 
court: "About seven o'clock in the morning 
of January .3d, 1873, a collision occurred, 
near the middle of the Hudson river, opposite 
New York, between the steam ferry-boat 
Pavonia, owned by the libellant, and the 
steam ferry-boat D. S. Gregory. The river is 
about one mile wide at this point. An un- 
usually dense fog prevailed at the time. 
There was no wind. The tide was the first of 
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cuit Judge, and here reprinted by permission. 
27 Pittsb. Leg. J. 40, and 8 Reporter, 487, 
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the ebb. Both vessels were side- wheel steam- 
ers, employed on ferries across the Hudson 
river between New York and New Jersey, and 
well known to each other. The Pavonia con- 
nected with the Erie Railroad, and the D. S. 
Gregory with the Pennsylvania Railroad. 
The Pavonia was on one of her regular trips 
from the foot of Chambers sti-eet, New York, 
to her slip in Pavonia, on the New Jersey 
side, and the D. S. Gregory was on one of her 
regulai- trips between Desbrosses street, New 
York, and Montgomery street, Jersey City. 
As Desbrosses street was higher up the river 
than Chambers street, and Pavonia higher 
up than Montgomery street, Jersey City, the 
courses of the two boats crossed each other. 
The regular course of the Pavonia, after leav- 
ing her slip, was about north-west, and that 
of the D. S. Gregory south-west, or, south- 
west by west. This brought the point of 
crossing near the middle of the river. The 
full speed of the Pavonia was about twelve 
miles an hour, and that of the D. S. Gregory 
scant eleven. Both boats were in charge of ' 
experienced aud competent pilots, and had 
their lights properly set and burning. The 
D. S. Gregory had two lookouts performing 
then* duty, and both standing on the upper 
deck, one on each side of the pilot house. 
The Pavonia had one lookout on the upper 
deck, performing his duly and standing neai* 
the pilot house. Another lookout was on the 
deck below. The Pavonia started out of her 
slip at full speed, but, as soon as she got out- 
side, slowed down to half speed and headed 
on her regular compass course. She sound- 
ed her fog whistle at proper intervals. Soon 
after she got out, she heard a whistle off her 
starboard hand, which she recognized as 
that of the D. S. Gregory, or one of the other 
Desbrosses sti-eet boats. After this she kept 
on for a little time at half speed, but, as the 
sound from the whistle of the D. S. Greg- 
ory came neai'er, concluded to stop and let 
that boat go by ahead. Accordingly, her bell 
was rung to stop, and the order was prompt- 
ly obeyed. She still continued to blow her 
fog whistles, but, after her engine had been 
stopped a little time, heai'ing the noise of tlie 
wheels of the D. S. Gregory from a direction 
which indicated danger of collision, she 
sounded the alarm whistle and rang her bell 
to back. Almost immediately afterwards 
ilie D. S. Gregory appeai'ed through the fog 
and ran into her on the starboard side, Just 
foKward of the starboai-d wheel. The bell 
was rung to back and tlie alarm whistle 
sounded before the D. S. Gregory, or her 
lights, came in sight. The forwai-d part of 
the Gregory passed under the guards of the 
Pavonia and knocked a large hole in her side. 
The wheels of the Pavonia made four turns 
back before the boats came together, but 
she had not acquired much, if any, backward 
motion. The D. S. Gregory, when she left 
her slip, slowed down to half speed and took 
her regular com-se by compass for her New 
Jersey landing. She sounded her own fog 
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whistles, and heard those from the Pavouia. 
and recognized them as coming from a boat 
passing from New York to Pavonia, on that 
ferry. She kept her com*se at half speed, 
however, until she saw the Pavonia looming 
lip before her out of tlie fog, when she rang 
her bells to stop and back, but, before her 
headway was materially affected, the colli- 
sion took place. Both the Pavonia and the 
D. S. Gregory w^erc respectively in places, on 
tlieu' com-ses, where they might properly 
have been looked for if tliere had been no 
fog. The damage done to the Pavonia by 
the collision amounted to $3,812.54, at the 
date of the decree below." 

William D. Shipman, for libellant 
Welcome R. Beebe, for claimant. 

WAITE, Circtiit Justice. While I cannot 
say I am as certain as the district judge seems 
to have been that the Pavonia was entire- 
ly free from fault, I have, on the whole, 
come to the conclusion that the preponder- 
ance of testimony is that way. My doubt 
has been as to whether she did not keep on 
at half speed too long, but it is clearly prov- 
en that she did stop her engine some time 
before the Gregory appeared in sight, and 
that she rang her bell to back as soon as the 
sound of approaching wheels indicated spe- 
cial danger. She did with the simple stop- 
page of her engine, come almost, if not quite, 
to a stand still, before the point was reached 
on which the com*ses crossed. This showed 
caution and- special attention to moderate 
speed. Had the Gregory done as much, it 
is almost certain that a damaging collision 
could not have occm-red. Instead of that, 
she seems to have assumed, that, because the 
Pavonia was on her port hand, she had the 
right of way, and might keep her course 
and speed with impunity. In this, I thinlc, 
she was in fault. 

It is true, tlie statutory sailing rules provide, 
that, "if tn'o vesselsunder steam are crossing so 
as to involve risk of colhsion, the vessel which 
has tlie other on her own starboai-d side, shall 
keep out of the way of the other" (Rev. St § 
4233, rule 19), and that, in such case, "the 
other shall keep hei* com-se" (rule 23), having 
regard "to any special circumstances which 
may exist in any partioulai* ease, rendering a 
departure * * * necessary, in order to 
avoid immediate danger" (i-ule 24). This evi- 
dently has reference specially to cases where 
the vessels can be seen from each other and 
their movements directed accordingly; and so 
the supervising inspectors must have imder- 
stood, when, under the authority (sections 23, 
29) of the act of Februai-y 28, 1871 (16 
Stat 449, 450, now Rev. St §§ 4405, 4412y, 
they adopted their rule 4, which is as fol- 
lows: "When steamers are running in a fog 
or thick weather, it shall be the duty of the 
pilot to cause a long blast of the steam whis- 
tle to be sounded, at intervals not exceeding 
one minute, and no steamer shall, in any 
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case, be justilied in coming in collision with 
another vessel if it be possible to avoid it" 
To this mtist be added stitutoiy rule 21, 
which provides, that "every steam vessel, 
when approaching another vessel, so as to in- 
volve risk of collision, shall slacken her speed, 
or. if necessary, stop and reverse; and every 
steam vessel shall, when in a fog, go at a 
moderate speed;" and, taking all together, it 
seems to me clear, that the responsibility of 
keeping out of the way in a fog is thrown 
upon both of two approaching steam vessels. 
The reason is "obvious. In the midst of a 
fog, soimd takes the place of sight as the 
means of asceitaining the position of ap- 
proaching vessels; and as, for such purposes, 
soimd is more uncertain than sight the great- 
est caution is required on aU sides. Hence it 
has been established, that imder such cir- 
cumstances, steamers shall take no risks. 
They are not to be justified in colliding with 
any other vessel in a fog. Having complete 
control over their own movements, they can, 
if they will, come to an understanding as to 
the manner in which they shaU pass each oth- 
er, before any serious collision can occur. It 
may cause some inconvenience to those who 
are in haste, but it wHl be more likely to en- 
sure safety. 

Here, each boat knew of the dose prox- 
imitj- of the other, and their well-understood 
crossing com"ses made a collision possible. 
Each heard and recognized the signals of the 
other. It was easy to commimicate by sig- 
nals that experienced pilots would readily 
interpret By moving slowly and cautiously, 
there was no great difficulty in feeling their 
way, until there was a perfect imderstand- 
ins as to what each should do. All it needed 
was to act in accordance with the spirit of 
rule 3 of the supervising inspectors, framed 
for another pm-pose, and "both slow to a spsed 
barely sufficient for steerage way until the 
Ijroper signals had been given, answered and 
understood." This the Pavonia attempted 
to do when she stopped and finally backed 
her engine. So as not to run any risk of 
being confused as to her bearings, she kept 
her com-se while she held on to let the Greg- 
ory by. If she could have seen, she might 
have steered out of the way. In the fog, how- 
ever, it was clearly easier to retain the knowl- 
edge of where she was by holding on, rather 
than changing, her course. Had the Greg- 
ory been equally cautious and watchful, I 
cannot but think no damage would have been 
done. 

The "rule of the road," to "keep to the 
right," always yields to a contrary agreement 
between the parties. Sometimes, safety in- 
quires that this agreement should be made 
before dangerous proximity is reached. The 
rule contemplates certainty as to position and 
movements. If there is doubt, an attempt 
should always be made to arrive at a mutual 
imderstanding of what is to be done. Es- 
pecially should this be the case when vessels 
are navigating a crowded harbor in a fog. 
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The Pavonia was not "laying- by" or "cirift- 
ing," within the meaning of those terms in 
i-nle 10 of the superyising inspectors, and, 
consequently, she was not required to use the 
special signals contemplated by that rale. 
She was simply holding on to let* the Gregory 
go by, and, therefore, only bound to give the 
usual fog signals to indicate her locality. 

'Xlie damages below, as agreed upon, in- 
cluded interest to the date of the dea-ee. 
The libellant is entitled to recover, in this 
court, the auxouut allowed below, with inter- 
est, from the date of that decree, on the ac- 
tual anioimt of damages as stipulated, not in- 
eludijig any interest as calculated below. An 
entry luay be prepared accordingly. 



Case jKTo. 4,104. 

The D. S. STETSON. 

[4 Ben. 508.]^ 

District Court, S. D. New York. Feb., 1871. 

COLLISIO.V IK THE KiLLS— StEAMER AN'D ScIIOOX" 

m ~ Changes of Directiox in a Chaxne^ — 
BcRDEx OF Proof. 

1. A steam-tug and a schooner came in col- 
lision in the day time, in a narrow- channel. 
The steamer set up that the collision was 
caused by the schooner's ehanjrinff her course: 
lichl, that the tug was prima facie liable, and 
that the burden of making out a defence was 
on her. 

2. On the evidence, the schooner made no 
changes of course except sucli as were proper 
and necessary, with the wind as it was, in tho 
channel, and those in charge of the tug were 
bound to suppose she would make such chan- 
ges, and be prepared for them. 

o. The tug was liable for the collision. 
In admiralty. 

C. Donohue and W. J, Haskett, for libel- 
lants. 

Emerson, Goodrich & Wheeler and R. D. 
Benedict, for claimants. 

BLATgHFORD, District Judge. This libel 
is filed by the owners of the schooner T. P. 
Aboil, to recover for the damages sustained 
by them through a collision between that ves- 
sel and a barge in tow of the steam-tug D. 
S. Stetson, on the 1st of May, 1868, about 
half-past six o'clock, a. m., in the Kills, be- 
tween Bergen Point light and the corner 
stalve, and off Shooter's Island. The schoon- 
er was going to the westward, to Elizabeth- 
port, and was sailing close-hauled, the wind 
being a little east of north. The tug, with a 
barge on her port side, in tow, was going to 
the eastward, from Elizabethport The 
barge projected some 20 feet ahead of the tug. 
The starboai-d bow of the barge sti-uck the 
starboard bow of the schooner, and the 
schooner was crushed in, so that she sank 
in a few minutes. The tide was strong ebb, 
running to the eastward. 

On the part of the schooner, it is contended 
that she was upon the regular course through 

* [Reported by Robert D. Benedict, Esq,, and 
lipre reprinted by permission.] 



the channel between Shooter's Island and 

Staten Island, with tlie wind as it was, and 
that, at the time of the collision and for some 

time before, she was laying her course north 
northwest or thereabouts, for tlie buoy at the 
corner stake, around which she would have 
to pass. The defence set up in the answer, 
on the part of the tug, is, that the schooner, 
after rounding Shooter's Island, kept to the 
southward, to avoid a pile of stones whic-li 
ran out from that island, "and then headed 
up again to the northward," and then "sud- 
denly sheered again to starboard and tlien 
again to port; that she thus made several 
changes in her course, during which time the 
steamer gave several single whistles, keep- 
ing her course, till the master of said steam- 
er, fearing a collision, stopped his engine, 
but the schooner again sheered to port and 
ran across the steamer's bow, when the barge 
struck her." 

The tug is prima facie liable for the col- 
lision, and is to make out this defence by 
proof. She has not done so, in my judgment. 
On the contrary, the weight of the evidence- 
is, that the schooner made no changes in her 
course, except such as were proper and nec- 
essaiy, with the wind as it was, in the chan- 
nel she was in. Those changes being a part 
of the proper navigation of the schooner, 
were changes which the persons in charge- 
of the tug were bound to know the schooner 
would make, and it was their duty to be pre- 
pared for them. On the evidence, the last 
of those changes was to a course about north 
northwest, and which would carry the 
schooner direct to the buoy, and was made 
at a sufficient distance ofiC from the tug to- 
have enabled the latter, with ordinary care, 
to have avoided the schooner. The pilot of 
the tug is shown, from his language at the 
time of the collision, to have acted on the 
idea that it was the duty of the schooner to 
keep out of the way of the tug. The fact 
that the schooner kept her course after she- 
got upon it for tlie hXLoj some time before 
the collision, and down to tlie time of the 
collision, is not only shown by the witnesses 
who were on the schooner, but hy two wit- 
nesses who were on the shore on Staten Is- 
land and unconnected with the schooner. 

There must be a decree for the libellants, 
with costs, with a reference to a commission- 
er to ascertain the damages. 



DUANB (GOLDHAWK v.). See Case No. 
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Case nSTo, 4,105. 

DUAXE v. GOODALL. 

[1 Cal. Law J, 283.] 

District Court, N. D. California. March 7, 
1S63. 

Marine Touts— Joint Thespasseiis — Statute of 
Limitations. 
1. There is no fixed limitation of time with- 
in which suits must be brought in the admiral- 
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ty: it is discretionary with the court to deter- ] 
mine whether a demand has become too stale j 
to support an action. 

2. Where D. was forcibly taken on board a 
steam-tug of which G. was master, and carried 
witliout the Heads of the Bay of San Francisco, 
and there delivered over to the steamer Golden 
Age, of which W. was master, and thus car- 
ried to sea against his will, G. and W. are 
joint trespassers in the act or wrong, and a 
recovery and satisfaction against W. bars an 
jiction against G. for the same wrong. 

[This was a libel by Chai-les P. Duane 
against Charles Goodall.] 

HOFFMAN, Disti-ict Judge. The princi- 
pal allegations of the libel, and that the 
facts therein stated constitute a marine tort, 
for which this coui't has jmisdiction to award 
■damages, are admitted. 

It is objected (1) that the demand is baiTed 
by prescription, or that it has become stale. 
In the admiralty there is no fixed limitation 
-of 'time within which suits must be brought. 
The com't will not, it is true, enteiiiain stale 
demands, but it is left to the discretion of 
the com*t to pronounce whether, in view of 
all circumstances of each particular case, the 
demand be so stale as to be deemed negl*>ct- 
■ed and abandoned. Pars. Mar. Law, 665; Ben. 
Adm. §§ 574, 575. It is unnecessary to detail 
a.llthe circumstances of this case at bar. They 
are such as, in my judgment, are abundantly 
sufficient to account for and excuse the long 
interval which elapsed between the commis- 
sion of the wrongs complained of and the 
institution of the suit 

The second exception of the respondent 
presents a much graver objection. It sets 
up, in substance, that the libelant has al- 
ready sued and obtained judgment against 

James IVatkins, master, and Watson, 

mate, of the Golden Age, for the tort now 
complained of, and that that judgment has 
been satisfied. It is a familiar principle 
that, when several persons are jointly con- 
cerned in the commission of a wrong, each 
is separately responsible for the damage 
done by the acts of aU. He may, therefore, 
be sued separately, and a full indemnity re- 
covered of him by the injm-ed party. He 
cannot object that the other joint trespassers 
are not joined; nor can they, if subsequently 
sued, plead in abatement, or bar, that a suit 
is pending, or that judgmejit has been re- 
covered against him. But if that judgment 
has been satisfied, and the injured party has 
received what a jury has awarded to be a 
full indemnity for the tort, it is obvious that 
lie should not be permitted any f m-ther com- 
pensation from the other joint trespassei;s. 
The rule, therefore, that against joint ti-es- 
■passers liere may be several recoveries, but 
■only one satisfaction, is founded on reason 
and justice. If, then, in the case at bai% 
the tort complained of was a joint tort in 
-which the party now sued and those hereto- 
fore sued were jointly concerned, it is ob- 
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vious that the satisfaction of the judgment 
against the latter is a bar to any further 
claim for compensation against the former. 
The inquiry, therefore, is: Is the cause of 
action in both cases a joint tort? 

The libel alleges that the libelant was, on 
the 5th day of June, 1856, forcibly and 
against his will, etc., carried from and out 
o£ the Bay of San Francisco in the steamtug 
Hercules, whereof the respondent was mas- 
ter; that he was kept a prisoner on board 
said tug by an armed bana of kidnappei-s, 
who were then and there aiding, assisting, 
combining and confederating with the re- 
spondent in a nefarious design to abduct and 
carry away libelant out of the state; that, 
in pm-suance of such nefarious design and 
intention, the respondent caused the said 
steamtug to be kept and lying in waiting off 
the Heads of this port until an opportunity 
to transfer the libelant to another vessel oc- 
cun-ed; and that the respondent, having 
combined and agreed with said kidnappers 
to abduct and carry out of the state the li- 
belant, kept the steamtug in w^aiting off the 
Heads until the steamer Golden Age, com- 
manded by one Watkins, approached, and, 
in pursuance of an understanding and agree- 
ment had between the respondent and per- 
sons on board the tug and the master of 
said Golden Age, the said steamer was 
stopped, at about one hundred yards' dis- 
tance from the steamtug, for the express 
pm'pose of aiding and assisting said Goodall 
in his said nefarious and unlawful attempt 
and design of abducting and carrying away 
the libelant It is fm-ther alleged that said 
Goodall, well knowing the lijjelant was on 
board the steamtug as a prisoner, handcuffed 
and guarded, and intending maliciously to ab- 
duct and carry him away as aforesaid, and 
combining and confedei-ating as aforesaid 
with said kidnappers and the said master of 
the Golden Age, did navigate and employ the 
steamtug as a means and instrument to ac- 
complish and carry out ^aid nefarious and 
unlawful abduction, and did, by said means, 
abduct and carry away the libelant against 
his will, to said place on the high seas, where 
j he was ti-ansferred from said steamtug to 
said steamer Golden Age, in pursuance of 
said agreement and understanding between 
said Goodall and the said kidnappers and 
said master of the Golden Age. The libel 
fm-ther sets forth that libelant was carried 
away in the Golden Age to Acapulco, where 
he escaped from the duress and imprison- 
ment to which he was subjected on said 
steamer, and which was but a continuation 
of the said unlawful combination and con- 
federation of the respondent and the before- 
mentioned persons to abduct and carry away 
libelant fi-om the state. The fruitless at- 
tempts of libelant to return to this port, his 
voyage to Panama and destitute condition 
at that port his voyage to New York and 
arrival there in enfeebled health, and witli 
blasted reputation, by reason of the wrongs 
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inflicted on him, are set fortli. and damages 
claimed in the sum of §2o,Oo6. The allega- 
tions in the libel against the master and mate 
of the steamer Golden Age are nearly iden- 
tical with the foregoing. 

That libel sets forth the ai-rest and impris- 
onment of the libelant by the vigilance com- 
mittee; the sentence of banishment by that 
body; the cai-rying him on board the steam- 
tug in irons; his imprisonment there; the 
conveying him to the Heads, where he was 
transferred to the steamer, which hove to, to 
receive him; his abduction from the port and 
■transportation to Acapnlco; his escape at the 
latter port; his attempts to return to San 
Francisco; his being obliged to go to Pana- 
ma, and thence to New York; his destitution 
and sufferings on board the steamer, on xhe 
Isthmus, and at New York, with the illness 
and loss of reputation and disti-ess caused by 
the wrongs inflicted on him. It distinctly 
charges that Watkins, the commander, and 
Watson, the mate, of the Golden Age, com- 
bined "and confederated with said kidnap- 
pers, or persons on board the Hercules, to 
join and aid them" in completing and carrj^- 
ing out the nefarious, forcible, wicked, and 
malicious intention and design of abducting 
and kidnapping the libelant, etc.; that, in 
pm'suance of said combination and confedera- 
tion, the said Watkins caused his steamer to 
approach the Hercules, and "stopped and 
kept her in waiting for the accomplishment 
of the aforesaid malicious and wicked design 
of abducting, kidnapping, and forcibly carry- 
ing away said libelant." 

It is not easy to conceive more dii'ect, ex- 
plicit and emphatic charges of combination 
and conspiracy among several persons to 
commit a joint tort and gai'ry out a common 
design than are contained in the allegations of 
the libelant in these cases. Not only is the 
common design expressly and repeatedly 
stated, but it is clearly to be inferred from 
the acts of each in furtherance of the common 
purpose; and that purpose is expressly de- 
clared to be the execution of the so-called 
"sentence" of the vigilance committee, to the 
carrying out of which the respo^ndent, in each 
case, is chai'ged to have lent his own services 
and the use of his vessel. The facts as they 
appear in evidence, or as admitted, abundant- 
ly sustain these allegations. There can be no 
doubt that Goodall voluntarily and knowing- 
ly received on board his vessel the vigilance 
committee prisoners, with the intention of 
conveying them to the steamer, in execution 
of their sentence, and that the commander of 
the steamer, in furtherance of the same end, 
and in pursuance of a previous understandmg 
and agreement, appi'oached the place where 
the steamtug was waiting for her, in order 
that the prisoners might be transferred on 
board and carried to Panama in accordance 
with the determination or sentence of the 
committee. 

It seems not easy to imagine a plainer or a 
stronger case of a joint trespass, for the 



I whole of which each person concerned is sev- 
erally liable. "Where an immediate act is 
done by the co-operation or the joint act of 
two or more persons, they are aU trespassers, 
and may be sued jointly or severaOy for the 
injury done by all, provided that they acted 
in concert." 2 Hil. Torts, p. 441; Brown v. 
Wheeler, 18 Conn. 199. So, all who aid, com- 
mand, advise, or countenance the commission 
of a tort by another, are liable as if they had 
done the tort with their own hands. Judson 
V. Cook, 11 Barb. 642. So, whei'e several 
were engaged in playing a game of ball in the 
public highway, and a traveler lawfully pass- 
ing was sti'uck and injured accidentally by 
the ball, it was held that all were liable in 
trespass, and not merely the individual who 
threw the ball. 1 Gush. 453. So, to constitute 
a joint conversion of personal property, tlie 
acts of several defendants need not be con- 
temporaneous if their acts all tend to the 
same result. 35 Me. 86. Thus, if the defend- 
ants are actually present, aiding another in 
the unlawful design of removing the plain- 
tiff's slaves from the state, even though it be 
for the use and benefit of his wife, each act 
in furtherance of the common design is the 
act of all, and all are guiltJ^ 27 Ala. 407. In 
all these and similar cases the joint liability 
depends upon the fact that the defendants 
acted in concert, or that the act of the one 
sued naturally and ordinarily produced the 
acts of the others. Guille v. Swan, 19 Johns. 
381. "A recovery against one of several par- 
ties to a joint tort frequently precludes the 
plaintiff from proceeding against any other 
party not included in the action." Thus in 
an action against one for a battery, or for 
taking away the plaintiff's posts, or destroy- 
ing grass in a field, where several persons are 
concerned, the recovery against one will be a 
bar to an action against othei*s. 2 Hil. Torts, 
p. 4G0. 

From the above authorities it is clear that 
all persons who aid and abet, and especially 
those who actively co-operate with each 
other in the commission of a tort, are joint 
trespassers. Nor is it necessai-y that all 
should be present at evei-y pai-t of the trans- 
action, provided they acted in concert, and 
that the tort was done in execution of a 
common design, to which each conti-ibuted 
his allotted part. Under the allegations of 
the libelant himself, or the admitted factS/ 
of the case, I cannot perceive room for a 
doubt that WatlUns and Goodall were joint 
trespassers, engaged in cari-ying out a com- 
mon design, and that each is liable in this 
court for the whole marine tort committed. 
Indeed, the jurisdiction of the court over 
the case mainly rests, not on the conveyance 
of the libelant in the steamtug a few miles 
down the bay, but not beyond the body of 
the county or the local jurisdiction, but on 
his abduction and asportation beyond seas 
and to a foreign country; and this, it will be 
perceived, forms the gist of the complaint 
in both cases. As, then, he has recovered a 
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judgment and full satisfaction for this wrong 
against "Watkins, who carried him to Aca- 
pulco, I am unable to perceive how he can 
maintain this action against the cotrespasser 
charged and admitted to have aided and 
abetted in consummating a design common 
to both. 

Even if, under the allegations and proofs, 
it were possible legally to separate these acts 
and to treat the tort of the respondent as 
separate and distinct from that of Watkins, 
it would be hardly practicable to measure 
the damages; for the tort of the respondent 
would, in that case, be considered as termi- 
nating when the prisoner reached the deck 
of the steamer. The statement of his sub- 
sequent asportation and other grievances, for 
which he has been compensated, would be 
disregarded, and the recovery limited to an 
indemnity for the isolated act of carrying 
him from the wharf to the Heads. 

But it is said that the judgment obtained 
against Watkins was not a judgment on 
the merits, and is therefore no bar to a sub- 
sequent suit against a cotrespasser for a 
complete indemnity for the whole wrong. 
The decree entered against Watkins was a 
consent decree. It is true that the court was 
not called on to estimate the damages; but 
the facts were admitted by the parties, and 
a sum agreed on as a compensation for the 
wrong. For this sum a dea-ee was entered, 
the amount decreed was paid, and a satis- 
faction piece filed. I am unable to see how 
I can regard this as any less a satisfaction 
for the tort than if the same sum had been 
awarded by a court or jury, and accepted by 
the injured party. That the sum is less 
than would probably have been decreed as a 
compensation for the grievous wrongs in- 
flicted on the libelant may be admitted; but 
he has chosen to accept it in satisfaction of 
a joint trespass for which various parties 
were severally liable, and the case presented 
is not distinguishable from that put in the 
books, viz. that a recovery and satisfaction 
against one joint trespasser is a bar to an 
action against another for the same tort 

Affidavits have been presented with a view 
of establishing whether the sum decreed was 
paid and received as a satisfaction for the 
whole wrong, or only in discharge of the 
personal liability o*f Watkins. But the affi- 
davits are conflicting as well as inadmissi- 
ble. The record in the case of Watkins 
shows for what injuries the decree was en- 
tered, and for those injuries the sum paid 
was accepted as a compensation. The record 
and proofs in this case show that the tort 
now sued on was the same, or, rather, that 
it was a joint tort committed by several 
parties acting in concert and pursuance, as 
the libel so frequently avers, of a common 
design. In any view I have been able to 
take of this case, it has appeared to me that 
recovery and satisfaction obtained in the 
former suit is a bar to this action. 

As a decree was entered against Watkins 



after the commencement of this suit, the 
libelant is entitled to his costs, for which a 
decree will be entered. 



DUANE (HOLLINGSWORTH v.). See 
Cases Nos. 6,614^6,G1S. 



Case No. 4,106. 

DUANE V. KIND. 

[1 Crancb, O. 0. 281.] ^ 

Circuit Court, District of Columbia. Dec. • 
Term, 1805. 

SECfKiTY Fou Cost?. 
If the plaintiif has not a domicil in this dis- 
trict, he may be ruled to give security for co.sts. 
• [Cited in Miller's Adm'r v. Norfolk &. W. K. 
Co., 47 Fed. 265.] 

IMotion, by the defendant, for a rule on 
the plaintiff, to give secm-ity for costs, ou 
the ground that the plaintiff is a non-resident. 
The facts admitted were that the plaintiff 
has a large bookstore in this city, and oc- 
casionally resides here dm*ing the winter, 
has a family, and now resides at Philadel- 
phia. Hi§ family never has resided here. 
He has a storekeeper here. The marshal has 
applied at the store and received pay for 
fees regularly. See Act Md. 1796, c. 43, § 12. 

THE COTJRT (KILTY, Chief Judge, ab- 
sent) was of opinion that the rule ought to 
be laid. The act of assembly, 1796 (chapter 
43, § 12), must be understood to refer to the 
domicil, the place where the party resides,, 
with his wife and children, if he has any. 



DUANE (BOMAYNE v.). See Case No. 12,- 
028. 

DUANE (UNITED STATES v.). See Cases 
Nos. 14,996 and 14,997. 

DUBOIS (PITZPATRICK v.). See Case No. 
4,842. 



Case ISTo. 4,107. 
DUBOIS v. McLean. 

[4 McLean, 486.] = 

Circuit Court, D. Illinois. Dee. Term, 1848. 

Champertv — Deeds — Limitatiox of Actions — 
Constitutional Latv — Executor's Sales. 

1. A deed executed for land, which is held ad- 
ver'sely to the grantor, by au individual in pos- 
session, is void under the champerty act. 

2. The statute of limitation can only run 
against the legal title. 

3. A law authorizing executors to sell so 
much land of the estate, as shall be necessary 
to pay the debts of the estate, is held by the su- 
preme court of Illinois, to be unconstitutional. 
In the case before the court, the law passed 
March, 1S19— the sale was made in 182S. In 

^ [Reported by Hon. William Crancb, Chief 
.Tufliie.J 

- [Reported by Hon. John McLean, CJircuit 
Justice.] 
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analogj- to tlie statute of limitations, tlie pow- 
-er expired. The sale of 1828, was, therefore, 
void. The debt on which the land was sold, 
was contracted by the executor, after the law 
•of 1819 was passed. 

[Cited in Atkins v. Fibre Disintegrating Co., 
18 Wail. (85 U. S.) 301.] 

POPE, District Judge. The plaintiff, one 
•of the heirs of lonissant Dubois, who died 
in 18-10, shows a patent for the land to his 
father, dated in 1845. The patent is based 
upon a governor's confirmation, ratified by 
the act of congress, of 1809; by this act the 
patent is authorized to be issued. The defend- 
ant, to show an outstanding title, produces a 
deed to Bradley, dated in 1825, from plain- 
tiff. The plaintiff denies that this deed in- 
cludes the land in conti-oversy, and adduces 
proof. But it is tmnecessai'y to consider the 
proof because the defendant does not claim 
imder the deed to Bradley, either immedi- 
ately or remotely, but adversely to it. He, 
therefore, can not avail himself of the es- 
toppel that might defend Bradley. There 
was an adverse possession to Dubois at the 
date of the deed; and it was therefore void 
under the laws against champerty and main- 
tenance. The defendant shows a deed dat- 
^d in 1828, from the executors of Dubois, for 
the premises in controversy, to those under 
whom the defendant claims. The execu- 
tors profess to sell the land by authority con- 
ferred on them by the act of the Illinois leg- 
islature, of the -Ith of March, 1819; the sec- 
ond section was repealed in 1820. This act 
authorizes them to sell as much of the land 
us may be sufficient to pay the debts of their 
testate. He relied upon the statute of lim- 
itations of 1835, baiTing real actions after 
seven years' residence, under "a connected 
title in law or equity, deducible of record," 
'etc. He proved residence by some one most 
(not all) of the time from and after 1839, till 
j>uit brought, and that the mill on the prem- 
ises was run nearly all the time by the hands 
of the defendant who resided off the land; 
but does not prove that those who resided 
■on the land had any title. The defendant 
has not proved a possession of tw^enty years, 
nor shown that any one resided on the land 
under a title in law or equity, deducible of 
record, etc. 

But assuming that either or both these 
facts were proved, or may be on another 
trial, what would it avail the defendant? To 
-answer this question, it becomes necessary 
to look into the plaintiff's title, during the 
period from 1828, (the date of the deed,) to 
18-15, (the date of the patent.) It was a con- 
firmation by the governor, ratified and con- 
firmed by congi-ess in 1807, when patents 
were ordered to be issued in such cases, 
when the governor had not given the claim- 
.ants patents. In this and other cases it had 
not been done. In 1807 the title of plaintiff 
was an inchoate, legal title, and so remain- 
-ed until the examination of the patent in 
184.5. The legal title was not perfected 
until the patent was issued. The plaintiff 



could not maintain ejectment until the land 
was sepai'ated from the public domain. Be- 
fore that, the legal title was in the United 
States. As the plaintiff could not sue, no 
laches can be imputed to him; therefore the 
statute of limitations did not begin to run 
before the date of the patent ^ 

The ease of Soulard's Heii-s v. U. S., 10 Pet. 
£35 U. S.] 100, does not contravene this posi- 
tion, because in that case the land had never 
vested in the United States, having been sev- 
ered from the domain of Spain before Louisi- 
ana was transferred to the United States. 

Is the deed of 1828, from the executors o£ 
Dubois, operative to convey the estate? This 
depends upon the consti'uction of the consti- 
tution of Illinois, and the law of March 4, 
1819 [1 Laws 111. 115]. The legislature as- 
signs no reason for the passage of the law, 
but gives to the executors of Dubois author- 
ity to sell, in such manner as they please, 
the lands of their testate, for the payment 
of his debts, restricting them to the sale of 
no more than enough to satisfy them. Is 
this law constitutional? The supreme court 
of Illinois, in the case of Lane v- Dorman 
[3 Scam. 238], says no. This is a decision of 
the supreme court of Illinois upon the power 
of the legislatm-e. It is made the duty of 
this court and the supreme com-t of the Unit' 
ed States to conform to that decision. The 
cases reported in the 2d and IGth Peters' Ile^ 
ports may seem to conflict with that of Lane 
V. Dorman. Yet the latter case is authority 
to this court, as it is a decision of the state 
com*t, giving a construction to the law of the 
state. But in the cases in Peters' Reports, 
it is evident that the supreme com't of the 
United States relied much upon the justice 
of the case and the antiquity of the ti-ansac- 
tion. In the case at bar, the defendant does 
not attempt to show fairness, but relies upon 
the presumption that the executors acted coi*- 
rectly after a lapse of eighteen years. But 
length of time is not available against him 
who can assert his better title. 

Another view of this case merits notice, 
vi^:.: At the same session of the legislatm-e 
at which the law of March 4,- 1819, was pass- 
ed, viz.: On the 23d March, a general law 
was enacted which authorized executors and 
administrators under certiin regulations, to 
sell lands for the payment of debts of then- 
testates or • intestates. These laws are in 
pari materia and must be consti-ued together: 
therefore, the regulations in the general law 
fm*nished the rule of action for the executors 
of Dubois under the special law, if it did 
not supersede it They have not shown this. 
Then- not doing so is a cause to suspect 
fraud. 

Again, the laws giving power to sell were 
passed in ilarch, 1819. The sale was made 
in 1828; nine years. In analogy to statutes 
of limitations this power expired in 1824. 
No reason is assigned for the delay. Hence 
the sale in 1828 was without author! tj'. 

Again, the only debt shown to support the 
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sale in 1828, was one of two linndi'ed and 
fifty-seven dollars, contracted by tlie execu- 
toi-s in August, 1824. Tlie land sold for more 
than §1,200,— the sm-plus unaccounted .for. 
The land was sold, not for a debt of Dubois, 
but, for a debt, contracted by the executors, 
more than five years after the passage of the 
law, and it is not proved that they had paid 
that debt It is no answer that this debt 
was conti'acted by the executors in due course 
of administration, and for the benefit of tlie 
estate. It is sufficient that it did not exist 
March 4th, 1819, and therefore, not embraced 
by the law. But certainly it was only a 
liability and not a debt. 



^Case "No. 4,108. 

DUBOIS T. NEWMAN et al. 

[4 Wash. C. G. 74.] ^ 

Circuit Court, D. Pennsylvania. April Term, 

1821. 

Ejectment — Pexnstlvania Land Wakhaxts— 
Retuijm of ScitvEv— Priority of Location, 

1. *1n Pennsylvania, a warrant, accom- 
panied by payment of the purchase money and 
a legal survey, confers upon the warrant holder 
a legal title, sufiieient to enable the owner of it 
to maintain an ejectment. This doctrine, pe- 
culiar probably to this state, was, though not 
without difficulty, adopted by the supreme 
court of the United States, in reference to 
Pennsylvania titles, in the case of Suns v. Ir- 
win [3 Dall. (3 U. S.) 425]. This court has al- 
ways, since tiiat decision, acted upon the prin- 
ciple it establishes; but we do not feel either in- 
clined or authorised to go one step further. To 
complete the legal title, the plaintifiE must show 
a legal survey. He must produce the survey 
regularly made, or at least he must prove by 
parol evidence, or otherwise, that a survey of 
the land in dispute was actually made for the 
holder of the warrant." 

2. A paper returned into the laud office of 
Pennsylvania by a deputy surveyor, and there 
accepted as a return of survey, which purported 
to be a draft of a tract of land, said to have 
been surveyed by an assistant to a deputy sur- 
veyor, is evidence, as it had been received by 
the land office. 

3. If the warrant for lands be speeiiil, that 
is, sufficiently descriptive in its calls to enable 
others to locate other warrants on the adjoin- 
ing lands, it amounts to an immediate loca- 
tion; and on the payment of the purchase mon- 
ey to the state, a title commences against the 
state, and others who may afterwards obtain 
a right to the same land from the state. It is 
the duty of the first warrant holder to follow 
up his right and have it surveyed in a reason- 
able time, at the peril of losing his priority by 
the superior vigilance of a subsequent locator. 

4. Belief, on the statement of hearsay evi- 
dence by a public officer, is no better than that 
of any other individual. He is expected to cer- 
tify facts, and such as are of an official nature. 

Ejectment for two hundred and eighty 
acres of land in Susquehanna county. The 



1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 
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title of the lessor commenced with a war- 
rant, dated the 13th of June, 1792, granted 
to Abraham Dubois, for three hundred and 
fifty acres, lying on the Susquehanna river; 
bounded by lands of H. Drinker on the north 
east, by vacant hills on the south east, and 
on the nortli west by land of Minna Dubois. 
On the 14tb of the same month and year, 
the purchase money was paid. 

Tlie plaintiff then offered to read a paper, 
returned by Stevens, a deputy surveyor, in- 
to the land office in July, 1816; and there ac- 
cepted, as a return of the survey of this land. 
It purports to return a draft of a tract of 
land, said to have been surveyed for Abra- 
ham Dubois, by Jacob Hart, assistant to Mr. 
Oaruthers, deputy surveyor for the above 
county, in October, 1794; it fm-ther certifies, 
that, by an examination on the ground, made 
on the 20th of January, 1815, and by the tra- 
verse of the river since taken, the survey 
appears to have been made as above stated. 
The reading of this paper was objected to, 
because it was not a survey by Hart in 
1794, nor is it a survey made by Stevens, 
who retiu-ns it. He speaks of it as a survey 
by Hart, merely from hearsay. It certifies 
no official act, and is, therefore, no better 
than a certificate given by a person not an 
officer. 

Mr. Sergeant, for lessor of plaintiff. 
Mr. Rawle, for defendant. 

WASHINGTON, Circuit Justice, delivered 
the opinion. 

The paper is open to all the objections 
made to it by the defendant's counsel, and 
we should therefore reject it, were it not 
that it has been accepted by the proper offi- 
cers of this state as a return of survey, and 
it may therefore be considered as such, as 
between the plaintiff and the state, no right 
in any third person appearing at this time 
to have intervened. Besides, the plaintiff 
may follow up this evidence by proof of an 
actual survey. Should the defendant set up 
a title to this land under the state, the ob- 
jections made to the effect of this paper will 
have their full weight. In the present stage 
of the cause, we see no legal reason why it 
should not be read. 

The plaintiff then proved that the warrant 
was delivered to the surveyor, Caruthers, 
in August, 1792. The title was regulai'ly de- 
duced from Abraham Dubois to the lessor 
of the plaintiff. 

The defendant claims under an application 
for a settlement right, commenced in 1809, 
and a warrant dated in May, 1815, and the 
purchase money then paid. 

Evidence was given by the plaintiff for the 
purpose of proving that this land was in 
fact surveyed about the time mentioned in 
the certificate of Stevens; and very strong 
evidence on the other side to show that the 
land in dispute never was surveyed under 
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the warrant to Dubois, but that the surveyor 
had located the warrant on the hills back of 
this land. 

The question principally debated by the 
counsel was, whether the warrant was sur- 
veyed or not. 

WASHINGTON, Circuit Justice (charging 
tlie jury). There is but a single point of fact 
to be ascertained in this cause, and when 
this is accomplished, it will decide whether 
the verdict shall be for the plaintiff or for 
the defendant. That fact is the actual sur- 
vey of the warrant of 1792 to Abraham Du- 
bois upon the land in question. But as the 
counsel have extended their observations to 
other topics, such as the different kinds of 
warrants; the greater necessity of survey- 
ing one kind than the other; and of accom- 
plishing that operation within, a reasonable 
time; it may be proper for the court to state 
what is the law in relation to those subjects, 
in order to clear the case of all such consid- 
erations, by showing that they are not in- 
volved in the present controversy. If the 
warrant be special, or in other words, suffi- 
ciently descriptive in its calls to enable oth- 
ers safely to locate other warrants on the ad- 
jacent residuum; it amounts to an immedi- 
ate location; and when the purchase money 
is paid, an inceptive title commences against 
the state, and others who may afterwards 
derive a right to the same laud from the 
state. But then the fli'St warrant holder is 
expected to follow up this equitable right by 
having his location actually surveyed by a 
proper officer, and this within a reasonable 
time; at the peril of losing his priority by 
the superior vigilance of a subsequent lo- 
cator, who has paid his purchase money, 
and had his location surveyed. For if his 
vigilance has not extended thus far he is 
in pari delicto with the first locator, and it 
shall not lie in his mouth to question such 
prior right, by charging the owner of it with 
a want of diligence, of which he is him- 
self equally guiltj'. A general or indescrip- 
tive warrant, amounts to a location when it 
is surveyed, and not before. The whole of 
this doctrine was gone into in the case of 
Lewis V. Meredith [Case No. 8,328], decided 
some years ago in this court 

It will be observed, from what has been 
said, that whether the warrant be special 
or general, it must nevertheless be surveyed, 
and that the comparison of titles can only 
become a question where the subsequent lo- 
cator has gone to the length of having his 
warrant surveyed. But the defendant's 
v.-arrant not having been surveyed in this 
case, it is of no consequence whether Abra- 
ham Dubois was diligent or tardy in having 
his warrant surveyed, since the defendant 
who appears in court without a surve3% has 
no right to question the plaintiff's right on 
that account The defendant has an equita- 
ble title, and the plaintiff's title is no better, 
(provided his warrant has not been surveyed 



on th^ land in dispute) except that it is prior 
in time; but no question can arise out of that 
circumstance to affect this cause, or to be- 
come the subject of your deliberations. 

After having made these preliminary re- 
marks, for the purpose of relieving you fi-om 
tlie consideration of matters which do not 
belong to the cause, and which can tend only 
to distract yom* attention, and withdraw it 
from the single question which you have ta> 
decide; I proceed to state, that that question 
is, was the wai-rant of Abraham Dubois sm'- 
veyed at any time, upon the land in dispute? 
If it was, the plaintiff is entitled to a verdict, 
if it was not, your finding must be against 
him. To enable the lessor of the plamtiff to 
recover in ejectment, it is absolutely neces- 
sary for him to prove a legal right of e<atry, 
and this he must do, although the defendant 
should show no title at all, save his naked 
possession. If the plaintiff's title be merely 
equitable, it will be necessai-y for him to as- 
sert it before some other forum than this; 
here he cannot be heard, because he has not 
such a right as will entitle him to recover 
in a court of law. What constitutes a legal 
title to land dex'ived from the state, must al- 
ways depend upon the laws and usages of the^ 
state where the land lies. In those states 
with whose laws I am acquainted, the legal 
title passes by the patent, or gi'ant of the 
government, and by that only. In Pennsyl- 
vania, a warrant, accompanied by payment 
of the pm'chase money and a legal smwey, 
confers upon the warrant holder a legal right, 
sufficient to enable the owner of it to main- 
tain an ejectment. This doctrine, peciUiar 
probably to this state, was, though not with- 
out difliculty, adopted by the supreme court 
of the United States, in reference to Pennsyl- 
vania titles, in the case of Lessee of Sims v. 
Irwin, 3 Dall. [3 U. S.] 425. This com*t has 
always, since that decision, acted upon the 
principle it establishes; but we do not feel 
either inclined or authorized to go one step 
farther. To complete the legal title then, the 
plaintiff must show a legal survey. He must 
produce the survey regularly made, or at 
least he must prove by parol evidence or 
otherwise, that a sm'vey of the land in dis- 
pute was actually made for the holder of the 
warrant 

This then is the isolated question which you 
must decide, and upon which the fate of this 
cause must depend. In ordev to prove the 
fact of an actual sin*vey, the plaintiff relies, 
in no small degree, upon the certificate of 
Stevens retm-ned to the land office, and there 
accepted in the year 1816. This paper the 
com't permitted to be read in evidence, not 
as a legal return of survey, but as affecting 
the right of the state; no other right derived 
from the state appearing in that stage of the- 
cause, to subsist in the defendant, or in any 
other person. Having been accepted, it 
formed a linlv in the chain of title, and might 
be followed up for aught tlie com*t could say,, 
by proof of an actual sm-vey. 
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We now see tliat the defendant claims an 
equitable title under the state, by Tvarrant 
and payment of the purchase money. And al- 
though he cannot, as before observed, call 
the plaintiff to account for the want of due 
diligence in perfecting his title, he may never- 
theless demand of him to prove that an actual 
sm'vey was made; and he may question the 
sufficiency of this paper, as well as of any 
other evidence offered to establish that fact 
It is essential that this distinction should be 
understood and constantly kept in mind. 
The reason on which the first part of the prop- 
osition is founded, has been already ex- 
plained. That which governs the latter part, 
obviously gi-ows out of the necessity which 
the law imposes on the plaintiff to prove 
the existence of a survey as an essential part 
of his title— not that it was made in or out 
of time, but that it was made. Now if the 
certificate of Stevens be in reality no sur- 
vey at all; is it possible that the board of 
property, by accepting it as such in 1816, can 
give it validity so as to cut out the equitable 
title of the defendant, which was complete in 
1815; and which is sufficient for him, unless 
the plaintiff can prove a legal survey of his 
warrant? Or, is it possible that the accept- 
ance by the officers of govex*nment of a paper 
as a sm*vey, which, to the apprehension of 
every rational being is no survey, can have 
the magic power to hoodwink the com*t and 
jm'y, so as to make them believe and say, 
that it is, what they perceive it is not? The 
affirmative of these questions this court can- 
not accede to. For one, I aver that I cannot 
give my assent to such a doctrine. 

What then is the nature and the value of 
this paper? fcJtevens cei-tifies that he has 
heard it said, and he believes it, that the 
warrant of Abraham Dubois was surveyed 
on this land in the year IIM. Now the belief, 
or the statement of hearsay evidence by a 
public officer, is no better than that of any 
private individual. He is expected to certify 
facts, and such as are official. Here he cer- 
tifies no fact, and if he did, it is not official. 
It differs therefore in no respect fii'om other 
certificates, which, not being given under the 
sanction of an oatii and in a due course of 
examination, must be totally disregarded. 
But the paper proceeds farther to certify, 
that he, Stevens, had examined the gi-oimd, 
and that a survey appeared to him to have 
been made in 1794. T^Tiat is this but mere 
evidence, on which, in addition to the hear- 
say, he grounds his belief? He does not cer- 
tify that the draught which accompanies the 
certificate was made by the former surveyor; 
or that he, Stevens, had made it from the 
field notes or other works of that surveyor, 
or that he had himself made a survey. In 
short, the paper in no respect bears the stamp 
of an official certificate, and therefore proves 



nothing of itself. Stevens was afterwards 
examined as a witness in this cause, and his 
deposition tends strongly to prove, how de- 
lusive the certificate is upon the subject of a 
sm'vey by Hart. He states that the warrant 
was put into his hands in 1815, by the ex- 
ecutors of Abraham Dubois, and also a dia- 
gram, and that he was requested to survey 
the land. He went to the hemlock on the 
river, which, being the comer to Minna Du- 
bois's tract, was no doubt easily found. He 
then went to the pine at the end of that line; 
and on a subsequent occasion he went to the 
post at the end of the second line. He boxed 
none of the trees, and made no examination 
of the other lines of the draught; but con- 
cludes with saying, that he was satisfied that 
the lines corresponded with a survey of 1794 
or earlier. He does not assign a single rea- 
son for the satisfaction he felt on this point; 
and it will be for you, gentiemen, to say, 
whether so far as Stevens's deposition goes, 
you are satisfied of the fact Minna Dubois, 
another witness examined by the plaintiff, 
states, that he, as the agent of Abraham Du- 
bois, delivered the warrant to the deputy 
sm-veyor in 1792. That in 1794 he went with 
the siu'veyor to point out the land, and that 
he began at the hemlock, corner to wit- 
ness's land, and ran the first line, when 
the witness went away. That the surveyor 
afterwai'ds told him he had completed the 
survey, and demanded his fees, which were 
paid. And fm*caer, that the witness had 
since paid the taxes as agent aforesaid. 

The effect of this deposition is met by the 
testimony of many witnesses to prove (1) 
that Minna Dubois is not reputed, or general- 
ly believed, to be a man of veracity, even un- 
der oath; and (2) to contradict his testimony, 
by proving that he had often, when he spoke 
of the land in controversy, asserted it to be- 
long to the state; and for this reason had 
always refused to pay the taxes on it That 
his brother's land lay in another place on 
the hiUs, and that he himself had talien out a 
warrant for this land in his son's name, to 
whom it belonged. Evidence was also given 
to prove that Abraham Dubois had, on two 
or three occasions, declared that this was not 
his land, but that it lay on the hills; and 
that the sm-veyor had very improperly ex- 
ecuted his warrant there, instead of obeying 
its calls. Two other witnesses prove, that 
they examined the Ihies of this land, and 
boxed many of the trees, from which they 
were satisfied that no survey of this land was 
made ia 1794. If upon this evidence the jury 
are satisfied that the warrant of Abraham 
Dubois was surveyed on the land in dispute, 
the lessor of the plaintiff is entitied to their 
verdict; if otherwise, then they will find for 
the defendant 

Verdict for plaintiff. 
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Case 'No, 4,109. 

DUBOIS T. PHILADELPHIA, W. & B. R. 

CO. 

[5 Fish. Pat. Cas. 208.]* 

Circuit Court, D. Slarylana. Nov., 1871. 

Res Judicata — Patent Suits — Want of JSfov- 

ELTY. 

When, in a former suit between the same 
parties, the defendant had put in issue the nov- 
elty of the invention patented to the plaintiflf, 
by proper plea and notice, but, upon the trial 
of a second suit, attempted to offer additional 
evidence upon the same issue, including certain 
English patents not offered or referred to in 
the first case: Held, that the defendant, in the 
second action, was estopped, by the judgment 
in the former ease, from denying the novelty 
of the invention. 

Action at law. Suit brought upon letters 
patent [No. 36,512] for an "improvement in 
the mode of building piers for bridges," 
granted to plaintiff [John Dubois], Septem- 
ber 23, 18G2, in the construction of defend- 
ants' railway bridge across the Susquehanna 
river at Havre de Grace. The infringement 
consisted in the use of water-tight iron cais- 
sons, which were added to in height from 
time to time, as the masonry within them 
increased in weight, and until they settled 
on the foundations prepared for them at the 
bottom of the river. The iron caisson was 
left on the pier when it "was completed. A 
suit had been brought by the plaintiff against 
the defendants when five of the piers had 
been finished. This action was tried in No- 
vember, 1867, w^hen the plaintiff obtained a 
verdict There were fourteen piers in all; 
and Tvhen the remaining nine were finished, 
a new suit was brought to recover damages 
arising by reason of their construction. On 
the trial of the first suit, the pleadings put 
in issue the novelty and originalitj^ of the 
invention, as well as the question of infringe- 
ment and the amount of damages. There 
was a notice and an enumeration of the 
ground of defense, together with the names 
of witnesses, under the act of July 4, 1836 
[5 Stat. 117], At the present trial, the same 
defenses were set up, and a much fuller no- 
tice was given; and, among other matters 
relied on, not mentioned in tlie first suit, were 
two English patents — one granted to one 
Winder for the use of sectional caissons, 
which the defendants insisted were identical 
with the plaintiff's; and the other granted to 
one Beardmere for the use of iron as a pro- 
tection to the pier when completed. There 
were other defenses, which the defendant al- 
so relied on, but which it is not necessary 
to detail for the purposes of the present re- 
port. When the English patents and the 
other documentary evidence to the same ef- 
fect were offered by defendants, the plain- 
tiff objected to their admission on the ground 
that the defendants were estopped from de- 
nying the novelty and originality of the in- 

^ [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



vention by the judgment in the former case, 
and offered the record thereof in evidence. 
The plaintiff's counsel, having stated briefly 
the general doctrine on the subject of estop- 
pels, relied upon its application in the pres- 
ent case, which, it was insisted, had nothing 
to distinguish it from the class of cases com- 
mencing with the Duchess of Kingston's, 
which, it was contended, had settled the law 
upon tlie subject conclusively. In reply, the 
defendants' counsel insisted that the case was 
not governed by the general law referred 
to; that the case, although between individu- 
als, TS'as one in which the public at large was 
interested, as was shown by the fact that a 
judgment against the defendant became the 
foundation for a preliminary injunction 
against other parties, who might be perma- 
nently injured thereby, or, at all events, until 
upon final hearing, the defense now relied 
on could be maintained; tliat assuming, as 
was insisted, that the defenses sought to be 
excluded, would, if admitted, prove the plain- 
tiff's patent worthless, the effect of the judg- 
ment would be to give him a right as against 
this particular defendant, which he would 
have against no one else; that a verdict 
against him in another suit, brought against 
another party even, would not, if the plaintiff 
was right, affect his recovery against these 
defendants in the event of their again using 
the invention described in his patent; tliat 
it was impossible that a construction of the 
doctrine of estoppel, which involved such 
consequences, could be a just one. The de- 
fendants further insisted that the issues in 
the present case were not the issues in the 
former case; that the issues, then, were 
whether, as against the special matters then 
given in evidence, the plaintiff's patent was 
valid; that the introduction of the English 
patents, etc., now presented new issues, 
which had never before been presented to the 
jury; and tliat, giving to the doctrine of es- 
toppel the full force contended for, it did 
not apply to the facts here. 

Samuel Linn, Luther M. Reynolds, and 
William H. Armstrong, for plaintiff. 

William Schley, Thomas Donaldson, and J. 
H. B. Latrobe, for defendants. 

GILES, Disti'ict Judge, stopped the plain- 
tiff's counsel when about to reply, and said: 
I have no doubt of the application of tlie 
doctrine of estoppel to the case. There is no 
difference in this respect between this case 
and any other. It is true the point is one 
that does not appear to have been decided in 
a patent cause; but, in the opinion of the 
court, that makes no difference. The prin- 
ciple involved is as applicable to patent cases 
as to any other cases. If it were not, there 
would be no end of litigation between the 
same parties. Every new suit would be met 
by a new defense. It was the purpose of the 
laAv to prevent this continued litigation. (The 
court referred to several authorities, and 
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particularly to the case of Beloit v. Morsan, 
7 Wall. [T4 U. S.] 619.) 

NOTE. The report of this case is furnished 
by Mr. Latrobe, one of the counsel, and is in- 
dorsed by Judge Giles as a correct report of 
the point decided. 

[For another case involving this patent, see 
Railroad Co. v. Dubois, 12 Wall. (79 U. S.) 
47.] 
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DUBOIS V. The T. B. ABEEL. 



[Betts* Scr. Bk. 2Go.] 
District Court, S. D. New York. 



1832. 



Collision in East River— Sailing Vessels- 
Lookout. 

[A sloop, proceeding to a dock in the East 
river with a jib only, according to the usual 
course of navigation at that place, with crew 
and lookout properly stationed, was run into 
bv a schooner sailing free fully manned, and 
with plenty of sea room. It did not appear 
that the schooner had a proper lookout, or that 
the sloop was guilty of anything leading or con- 
tributing to the injury. Held, that the schoon- 
er was in fault, and liable for the damage sus- 
tained by the sloop.] 

[This -was a libel hj William T. Dubois 
against the schooner T. B. Abeel for injuries 
sustained by collision.] 

Before BETTS, District Judge. 

Points ruled in the opinion of the court: 
(1) The sloop of the libellant had lowered 
her mainsail in the East river, with intent to 
come into dock near aiaiden Lane. When 
from 50 to 90 yai*ds from the pier, not per- 
ceiving room to enter the pier, she wore round 
on her jib, and headed aa*oss the river. (2) 
The wind was east of north, and the tide 
ebb, erroneously charged in tlie libel to have 
been flood. (3) The movement of the sloop, 
whether to get an offing and come back for 
a berth, or to anchor off, was according to 
the usual navigation at the place, and pru- 
dently and properly conducted of itself, and 
the crew were properly stationed to navigate 
her and keep a lookout (4) The schooner T 
B. Abeel, coming down the East river from 
the Sound, with the wind free and on the 
tide, was running parallel to the piers, and 
about the same distance from them as the 
sloop, and, after the sloop had come round, 
was from 100 to 200 yards above her. She 
was fuUy manned, but gives no proof that 
she had a lookout properly stationed for- 
ward. (5) The sloop was nmning very slow- 
ly through the water, and at the time of Ihe 
collision had run out to the eddy 90 to 100 
yards from shore, and touched the tide chan- 
nel. ■ (6) The schooner, after both vessels 
were noticed, was at no time fm*ther off the 
docks than the sloop, and the schooner, in 
crossing the river, was not running into the 
track the sloop was holding when they came 
to a situation to see each other. (7) There 
was no time, after the two vessels were with- 



in 200 yards of each other, that there was not 
sufficient sea room for the schooner to have 
gone inside or outside of the sloop. (8) The 
sloop was guilty of no wrong movement, aft- 
er she came roimd and stood aa*oss the river, 
which tended to impede or mislead the 
schooner, or which contributed to produce 
the collision. (9) The schooner running up- 
on a free and fresh wind, at right angles to 
the sloop, which was imder a jib sail only, 
had the power, if used in time, and was in 
law bound, to avoid the sloop. This is the 
decided weight of the evidence," although, in 
a case depending in some measm*e upon the 
opinions and estimates of witnesses, there is, 
as might be expected, great discordance in 
the statements of tlie witnesses. (10) The 
facts so found cast the blame and responsi- 
bility on the schooner, and a decree must, 
therefore, be entered condemning her for the 
damage, with an order of reference to a com- 
missioner to compute the amount. 



DTJ BRUL (MILLER & PETERS MAN- 
XJF'G CO. v.). See Case No. 0,597. 

DUBUCLET (LOUISIANA ex rel. MON- 
CURE v.). See Case No. 8,538. 



Case ISTo. 4,110. 

The DUBUQUE. 

[2 Abb. U. S. 20; ^ 2 Chi. Leg. News, 381.] 

District Court, E. D. Michigan. June Term, 

1870. 

Registry op Vessels— Stale Demands. 

1. A master has no lien upon the vessel for 
his wages. 

2. Under the laws of the United States gov- 
erning .the registry of vessels, the person in 
whose name, as master, a vessel is registered, 
must be deemed her master for every legal 
intendment and purpose. 

3. Where there is a master de jure by vir- 
tue of the registry, there cannot be, in con- 
templation of law, another master de facto. 
Another person employed by the owners to 
navigate and even to discipline the ship, does 
not become master in either sense. The re- 
lation of master is fixed by the registry. 

[Cited in Peterson v. The Nellie and Annie, 
37 Fed. 218.3 

4. An alien cannot, under the laws of the 
United States governing the registry of ves- 
sels, be deemed master of a vessel, even for 
the purpose of defeating his claim to a lien 
for wages. 

5. An indorser upon a note not yet matured, 
gave a mortgage upon a vessel to secure his 
contingent liability. Afterwards, the liability 
became fixed. The mortgage, however, entitled 
him to an extension of time for payment. Held, 
that the mortgagee was to he deemed a mort- 
gagee for a valuable consideration, and en- 
titled, as such, to intervene for the protection 
of his interest,* in a libel filed against the ves- 

^ [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 

= [See The Old Concord, Case No. 10,482, 
which was published in 2 Abb. U. S. 20, as a 
note to The Dubuque.] 
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sel to recover wages. Either the extension of 
time for payment of the debt, or the waiver 
by the holder of the note of the right to sue 
tlie indorser, and in such suit to attach the ves- 
sel, constituted a sufficient consideration for 
this purpose. 

G. In respect to the question what delay to 
enforce a maritime lien will warrant its be- 
ing postponed to subsequent liens acquired 
without notice, the same rule applies to claims 
for wages, as lo claims for repairs and sup- 
plies. 

[Cited in The Bristol, 11 Fed. 163.] 

7. The general rule is, that a delay to en- 
force a maritime lien, after a reasonable op- 
portunity to do so, is deemed a waiver of the 
lien as against subsequent purchasers or in- 
cumbrancers in good faith and withoxit notice, 
unless such delay is satisfactorily explained. 

[Cited in The Detroit. Case No. 3,832; The 
Harriet Ann, Id. G.lOl; The Hercules, Id. 
G.400; The Virginia Rulon, Id. 16.974. 
Followed in The Lauretta, U Fed. G24.] 

[8. Cited in The J. W. Tucker, 20 Fed. 134, 
to the point that in respect to liens arising in 
the course of navigation on the western lakes 
and rivers, where the voyages are short and 
frequent, the rule has been adopted, to a con- 
siderable extent, of making the division of 
claims by the successive open seasons of navi- 
gation, instead of by the separate voyages dur- 
ing each season.] 



This was a libel in rem for wages of libelant 
as pilot and sailing-master of the propeller 
Dubuque, from April 5 to December o, 1865, 
at one hundred and twenty-five dollars per 
month. The libelant claimed a balance due 
and unpaid of seven hundred and forty-nine 
dollars and fifty-three cents. The libel was 
filed and the vessel seized, February 13, 18G9. 
The answer of the Second National Bank, 
claimant, intervening for its interests in the 
proceeds of the vessel, as mortgagee, denied 
knowledge, «&c., of the alleged services of 
libelant, and denied that there was any thing 
due him, or that any thing which might be 
due w^as a lien upon the propeller or her pro- 
ceeds. The answer further alleged on in- 
formation and belief: That libelant was in 
fact master of the propeller, and therefore 
could have no lien for his wages. That soon 
after libelant left the vessel, and on De- 
cember 8, 1805, be had a settlement with 
the owner, and received the owner's note in 
full for the balance due him for wages, and 
for another small claim he held against the 
owner, and in full for his claim against the 
vessel, if any existed. That on October 4, 
180G, John Hutchiugs, sole owner of said, ves- 
sel, mortgaged the same to claimant for 
eleven thousand four hundred and sixty-two 
dollars and fifty-two cents; that the mort- 
gage was duly recorded on October 10, 1860, 
and there was due and unpaid upon the mort- 
gage at the time of filing the answer the sum 
of nine thousand two hundred and fifty 
dollars; that this mortgage was given for a 
valuable consideration, and without notice 
of libelant's claim; and that the libelant'? 
claim is stale, and ought not to be enforced 
as against the mortgage. 



Moore & Griffin, for libelant 
Newberry, Pond & Brown, for intervener. 

LONGYEAR, District Judge. The allega- 
tions of the libel as to the fact and period of 
service of libelant, and as to the rate of 
wages, are fully sustained by the proofs, and 
are not contested. The questions which are 
contested, and upon which the decision of the 
case must turn, will be taken up and disposed 
of in the order in which they are raised by 
the answer. 

The first question presented is that raised 
by the allegation in the answer, that libelant 
was in fact master of the propeller, and, 
therefore, could have no lien for his wages. 
The libel alleges that one George Moir was 
master, and the proof shows that the pro- 
peller was enrolled and licensed in his name 
as such. Moir, then, was the registered mas- 
ter, or master de jure of the vessel, and he 
remained such during the entire tenn of serv- 
ice for which wages are claimed by libelant 
But it is contended on behalf of respondent 
that libelant was in fact employed, and that 
he actually served as master, and, therefore, 
was master de facto, and that the vessel was 
registered in the name of ]Moir as master 
as mere matter of form, for the reason that 
libelant was tlien an alien, and could not be 
registered as master under the navigation 
laws. See act of December 31, 1792, (1 Stat 
289, g 4). 

There was some evidence adduced tending 
to prove the above state of facts, which will 
be considered hereafter. It is a well settled 
rule of the maritime law that the master has 
no lien upon the vessel for his wages. He 
must look to the personal responsibility of the 
owner alone. See 2 Pars. Mar. Law, 582; 2 
Pars. Shipp, &, Adm. 182, and the numerous 
cases there cited. It is essential, therefore, 
to ascertain and determine in the outset, who 
was master. I shall consider this question, 
first, as one of law, and second, as one of 
fact. 

In the absence of the registry laws, or in a 
case in which the registiy laws have not 
been resorted to, there can be no doubt he 
would be master to whom the owner actually 
entrusted the navigation and discipline of 
the vessel. But how is it when, as in this 
case, the registry laws have been resorted 
to? 

The registry laws have for their object, 
among other things, the building up and fos- 
tering a commerce purely American. With 
this object in view, great importance is mani- 
festly attached, and justly so, to the provi- 
sion in regard to the designation of the mas- 
ter, and his political status. The owner is 
required to make oath who is master, and 
that he is a citizen of the United States. And 
this last requirement is deemed of so much 
importance that it is further required that 
if the master is within the district at the time 
of application for registry, he shall himself 
make oath to his citizenship. And in casj 
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tlie facts so requived. to be sworn to are not 
as stated, the severe penalty is imposed, in 
case of tlie owner tlius swearing falsely, of a 
forfeiture of the vessel, together with her 
tackle, furniture, and apparel; and in case 
■of the master, of the sum of one thousand 
dollars. 

The master is also required to ;join with the 
■owner in a certain bond before registry can 
be obtained. In case of a change of such 
master, such change must be reported, and a 
.corresponding change in the registry made, 
under the penalty, in case of neglect, of the 
registry previously made being made void, 
and of the payment of the sum of one hun- 
>dred dollars by such new master. 

In view 'of the importance thus attached by 
the law to the office of master, the registry 
^certainly ought not to be treated lightly, as 
evidence of who is master. I think far the 
,safer and more satisfactory rule is to hold 
that in case of resort to the registry laws, all 
the incidents of those laws attach, and that 
the relations required by the law to exist be 
l-\veen the owner and the master, and between 
the master and tiie vessel, and between the 
master and the crew become fixed by the reg- 
istry, and any other arrangements the owner 
may make for the actual discharge of the du- 
ties of master are entirely subject to the rela- 
tions so fixed, until they are changed in the 
manner prescribed by the registry laws; and 
-that so long as the person in whose name, as 
master, the vessel is registered, continues to 
"be master by the registry, he is such to all 
intents and purposes in the eye of the law. 

In the case of Draper v. Commercial Ins. 
-Co., 21 N. Y. 378, cited by respondent's coun- 
sel, the question was as to the seaworthiness 
of the vessel, as affecting the contract of in- 
.«urance. Jt was tliere held that, as affecting 
that question, it made no difference if the per- 
son holding the papers as master was entire- 
ly incompetent to sail and discipline tiie ves- 
sel, provided the navigation and discipline of 
the vessel were inti'usted in fact to a com- 
petent sailing-master; and that, although the 
registry is prima facie evidence as to who 
is mastei', yet it is not conclusive, as affect- 
ing the question of seaworthiness. Anything 
•decided in the case beyond this is mere dic- 
tum, and not authority. 

But I regard the doctrine upon which the 
-decision is based as unsound, and if it was of 
binding authority upon this court (which of 
-course it is not), I should not be inclined to 
extend its application one iota beyond the 
-exact pomt decided. T consider the argument 
-of the dissenting opinion of Judge Comstock 
in that case, even as to the point decided, 
sound, and, as it seems to me, conclusive. 
The dissenting opinion holds that the natm-e 
of the service admits of but one supreme au- 
thority, and the laws recognize but one; and 
that that authority is vested alone in him in 
whoso name the vessel is registered as master, 
in virtue of his oilice; and in that opinion I 
fully concur. 
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Any other position opens the door wide to 
frauds upon the law, and at once renders the 
law of no force or effect whatever. If one 
person may be entered as master for the pvir- 
pose of registry, and another be master in 
fact, whether a citizen or not, and without 
having executed the required bond, then the 
law may be violated with impunity, and the 
sooner it is taken from the statute book the 
better. 

But it is said that Jloir was incompetent in 
point of skill to navigate the vessel. That is 
a matter enth-ely between him and the owner, 
and between the owner and those who might 
have suffered on account of his incompetency. 
The only qualification required by the act 
is, tiiat he shall be a citizen of the United 
States. He was such citizen. He was made 
and recognized as master by the registry, and 
however incompetent he may have been to 
navigate the vessel, the entire crew, including 
libelant himself, were, in contemplation of 
law, subject to his orders." 

It is further claimed that libelant actually 
discharged the duties of master. Concede 
that he did, still he did not possess the pow- 
ers of master, such as the power to bind the 
vessel by his contracts, the pOAver to inflict 
punishment for disobedience to orders, &c. 
These powers had been expressly conferred 
upon another, the person holding the papei-s 
as master, by law. See U. S. v. Taylor [Case 
No. 16,442]. 

Libelant's assumption of such powers would 
have been unlawful usurpation, and punsha- 
ble as such under section 1 of the act of March 
3, 1S35 (4 Stat 775). He was also capable 
of revolt under section 2 of said act. See U. 
S. V. Winn [Case No. 16,740]. And he could 
not be punished as master for inflicting cruel 
and unusual punishments, &c., tmder section 
3 of said act 

In the cases cited by respondent's coimsel, 
holding that where the mate had succeeded 
to be ma.ster by the death of the master, he 
could not receive extra compensation as mas- 
ter on a libel in rem, but could recover as 
mate, there was no master. The duties and 
powers of master devolved upon the mate, it 
is true, but it was ex ofiicio merely, and be- 
cause he was mate. He did not cease to be 
mate when he was acting as master. In 
other words, he acted in a double capacity, in 
one of which, that of mate, he had a lien, 
and in the other, that of master, he had not. 
These cases decide simply tiiis, that so far as 
libelant acted as mate, he had a lien, but so 
far as his claim was increased by his service 
as master, he ha'd no lien. 

As applied to the present case, these cases 
would sustain the following proposition: that 
so far as libelant acted as pilot and sailing 
master, he has a lien for his wages, but if any 
portion of his claim is for services as master, 
to that extent he has no lien. But inasmuch 
as the vessel had a master, the duties of mas- 
ter could not have devolved upon him, as they 
did upon the mates in the cases cited; and 
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therefore the cases cited have no application 
to the present case. 

In the case of L'Arina v. The Exchange [Case 
No. S,08S], cited" by respondent's counsel, the 
ship had a real master, who of his own motion, 
acting in his capacity as master, hired a man 
at Havana to lend his name, to be used as 
nominal master to dear the vessel at that 
place, and to proceed to Charleston and back 
to Havana. It was there held that the per- 
son so hired never was master, and that 
therefore he had a lien for his wages. The 
real master had no authority thus to divest 
himself of his office and confer it upon an- 
other. This could be done by the owners 
only. Neither are we advised, and it is not 
material, what was the effect of the ti-ansac- 
tiou at Havana, under the laws there in force. 
The effect of the registry under om* registry 
laws is alone under consideration in this case. 

I hold, therefore, that the person in whose 
name the vessel is registered as master, is 
master for every legal intendment and pm*- 
pose. That where there is a master de jm-e 
by virtue of the registry, there can be no mas- 
ter de facto in legal contemplation. That the 
law recognizes in this respect but one su- 
preme authority, and therefore. If another per- 
son than the registered master Is employed by 
the owners to navigate and even disciplme 
the vessel, he does not thereby become mas- 
ter either de facto or de jure. That the rela- 
tions between master and crew, as tliey exist 
by the maritime law and the acts of congi-ess, 
become fixed by the registry, and cannot be 
changed by any such interference. 

There is, however, another complete answer 
to the objection of respondent, that libelant 
was master in fact. He was an alien, and 
was therefore prohibited by the registry lasvs 
from being master de jure. It would be 
against public policy, and aiding in the pei'pe- 
ti'ation of tlie grossest of frauds upon Uie 
law, to hold that he could be master de facto. 
As a question of law, therefore, the defense 
set up that libelant was master in fact, is not 
well founded. 

I should be obliged to hold also, that this de- 
fense is not sustained as a question of fact. 
This is set up by the answer as matter of sub- 
stantive defense, and must be maintained by 
respondent by a preponderance of proof. 
Hutchings, the owner, swears that he em- 
ployed libelant as master, but that being an 
alien he could not be registered as master, and 
therefore it was arranged between him and 
libelant that the registry should be in the 
name of iloir (who was in fact engineer of 
the vessel), as mere matter of form. 

Libelant testifies that he was employed ex- 
pressly as pilot and sailing master, and that 
not a word was said about his taking or not- 
taking the registry in his name as master, 
and tliat there was no ai'rangement or under- 
standing to tliat effect. The proof shows ihat 
in the discharge of his duties on board the 
vessel he did and assumed nothing more, with 
one or two unimportant exceptions, than what 



would be required of him acting in the ca- 
pacity of pilot and sailing master. 

Libelant and Hutchings stand on an equal 
footing as to interest and credibility, and nei- 
ther is coiToborated; and partly in considera- 
tion of the apparent fact that Hutchings must 
have sworn falsely when he swore that Moir 
was master of his vessel for the purposes of 
registry, or that he has sworn falsely in this 
suit, 1 hold that the evidence pi-eponderates 
in favor of libelant's position, and that this 
defense is not made out in point of fact. 
Libelant therefore has a lien upon the vessel 
for his wages, and is entitled to recover in 
this suit the balance due him, imless the re- 
maining defenses setup, or some one of them, 
is made out. *■ 

The next defense set up is that soon after 
libelant's term of service had closed, and on 
the 8th day of December, 1805, he had a set- 
tlement with the owner, and received the 
owner's note in full for balance due him for 
wages, and for another small claim he had 
against the owner, and in full for his claims 
against the vessel. The rule of law upon this 
point is that the lien is not waived by simply 
taldng a note, unless it is distinctly so under- 
stood. See The St. Lawrence, 1 Black [66 U. 
S.] 522, 531, 532; Carter v." The Byzantium 
[Case No. 2,473]; Sutton v. The Albatross [Id. 
13,615]; Moore v. Newbm-y [Id. 9,772]. 

The proof shows that a settlement was had 
and a note taken for balance due him at the 
time stated in the answer; but there is no 
proof whatever that it was understood that 
libelant's lien upon the vessel was thereby 
waived. This defense is therefore unsupport- 
ed. I shall, however, notice this mattei- again 
in connection with the remaining branches of 
the case. 

The next and remaining defense set up is, 
that on the 4th day of October, 186G, the ves- 
sel was duly mortgaged to claimant for a val- 
uable consideration, and without notice of 
libelant's claim, and claiming that libelant's 
claim is stale, and ought not to be enforced as 
against the said mortgage. 

The proofs fully sustain the allegations of 
the answer as to the giving of the mort- 
gage, and want of notice of libelant's claim. 
As to the considei'ation, the proof shows 
that the mortgage was given by John Hutch- 
ings. sole owner of the vessel, to secure a pre- 
vious indebtedness from him to the mort- 
gagees of eleven thousand four hundred and 
sixty-two dollars and fifty-two cents, of 
which there remained due and unpaid at 
the time of filing the answer, the sum of 
nine thousand two hundred and fifty dollai-s. 
That the indebtedness of Hutchings grcAV 
out of indorsements of paper held by the 
bank. That the particular notes representing 
the amount for which the mortgage was 
given, were renewals of former notes, upon 
which Hutchings had in like manner been 
indorser. That these notes for which tlie 
mortgage was given did not fall due until 
October 26, 1866, and, therefore, Hutchings* 
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liability bad not become fixed at tbe time 
(October 4, 1866) tbe mortgage was giren; 
but it does appear tbat bis liability did after- 
wards become permanently fixed upon tbose 
notes. 

On tbis state of facts tbe learned counsel 
for libelant contends: 1. Tbat tbere was no 
consideration for tbe mortgage at tbe time it 
was given, as tbere was tben no liability on 
tbe part of Hutebings to pay the debt. 2. 
Tbat even if bis contingent liability, baving 
grown, as it did, into a fixed liability, con- 
stituted a sufficient consideration as between 
tbe parties, it is not a valuable considei-a- 
tion in tbe eye of tbe law so as to enable 
tbe mortgagee to set up bis lien as against 
tbe lien of libelant. 

1. As Hutebings' liability was contingent 
only at tbe time tbe mortgage was given, tbe 
security of tbe mortgage was, of course, also 
contingent; but wben Hutebings' liability 
became fixed and absolute, tben tbe security 
of tbe mortgage also became fixed and ab- 
solute. Tbe mortgage was, therefore, good 
and valid, as between tbe parties, from and 
after tbe maturity of tbe notes, October 26, 
1S66, if not before. 

2. Tbe debt to secure which the mortgage 
was given fell due October 26, 18G6, and 
Hutebings' liability to be sued upon it ac- 
crued at tbat time. 

By tbe terms of tbe mortgage, the time of 
payment was extended, in all, to November 
25, 1808, with provision for further exten- 
sion. It is to be presumed tbat this forbear- 
ance would not have been given except upon 
tbe giving tbe mortgage security. Tbis, of 
itself, constituted a valid consideration for 
the mortgage, and, it is fair to presume, was 
tbe principal motive of Hutebings in giving 
it 

Again. If tbe mortgage had not been 
given, and the time extended, the bank could 
have sued Hutebings upon tbe debt, and at- 
tached tbe vessel, or seized the same in ex- 
ecution. And a lien thus obtained has been 
recognized by high authority as sufficient to 
entitle the attaching a-editor to intervene 
and contest a previous lien on the ground of 
laches. See Blaine v. The Charles Garter, 
4 Cranch [8 U. S.] 328; Packard v. Tbe 
Louisa [Case No. 10,052]. There can be no 
sound reason why a lien voluntarily given 
for the same debt should not be equally ef- 
fectual. 

It expressly appears in the proofs, tbat 
the mortgage was taken by the bank without 
any notice whatever of libelant's claim. I 
hold, therefore, that tbe intervener in this 
case is a bona fide mortgagee for a valuable 
consideration, and, as such, is entitled to in- 
tervene and contest tbe priority of libelant's 
lieu. 

It remains, therefore, to consider and de- 
termine tbe question of laches on tbe part 
of libelant in bringing forward and enforcing 
his lien. In determining this question, the 
same rules apply to liens for wages as to 
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liens for repairs and supplies. Notes to Abb. 
Shipp. 539; Leland v. The Medora [Case. 
No. 8,237]; Stillman v. The Buciieye State 
[Id. 13,445]. 

In tlie case of seagoing vessels, it seems 
to be pretty well setUed tbat such liens will 
in no case be extended beyond tbe next 
voyage if they are unknown to tbe public, 
and new interests of tlui-d persons as to the 
v^sel inteiTene without notice. Tbis, how- 
ever, can hardly be applied strictly to ves- 
sels navigating the lakes, where numerous 
voyages are made during each season, no 
one voyage occupying more than two or 
three weeks. But tbe principle is the same, 
viz: tbat such liens should not be enforced 
to tbe injury of parties who have acquired 
subsequent rights and interests in the ves- 
sel without notice, where there has been un- 
reasonable delay in enforcing the lien; and 
it has been held in this disti'ict, by my hon- 
ored predecessor, that, as a general rule, 
there is gi-eat reason to limit these tacit liens 
to the season of navigation, and not to ex- 
tend them beyond one yeai', as applied to 
the navigation of the lakes. See Stillman v. 
Tbe Buckeye State [suprd]. 

No fixed rule, however, can be laid down 
upon tbe subject What will constitute un- 
reasonable delay, must depend upon the cir- 
cumstances of each particular case. While 
liens for seamen's wages are the most fa- 
vored in the admiralty, the poUey of the law 
is that they should not be proti-acted beyond 
a reasonable opportunity for their enforce- 
ment to the injury of thu-d parties acquir- 
ing subsequent liens without notice. 
. Perhaps tbe safest and most satisfactory 
general rule to be adopted, deduced from 
the authorities, and from the nature of tbe 
subject, would be that a delay to enforce a 
maritime lien after a reasonable opportunity 
to do so, shall be taken and deemed as a 
waiver of tbe same" as against subsequent 
pm-ehasers or incumbrancers in good faith, 
without notice, unless such delay is satis- 
factorily explained. See Packard v. Tbe 
Louisa [supi-a]; Blaine v. The Charles Cai-- 
ter, 4 Cranch [8 U. S.] 328; The Utility 
[Case No. 16,806]; The LiUie Mills [Id. 8,352]; 
The Chusan [Id. 2,717]; Stillman v. The 
Buckeye State [supra]. 

In this case the service on account of which 
the lien is claimed, ended December 5, 1865, 
and tbe libel was filed February 13, 1809,. 
three seasons of navigation having fullypass- 
ed. In the mean time, about three days aft- 
er the service ended, libelant had a settle- 
ment with tbe owner concerning his wages 
and another matter, and agreed upon a gen- 
eral balance due him, and received a part of 
the same in money, and the owner's note for 
tbe remainder. Nothing more was done by 
libelant until nearly the close of the next 
season's navigation, when the intervenors ac- 
quu-ed their lien upon the vessel without no- 
tice of any claim on the part of libelant; 
and in tbis precise shape matters remained 
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for upwards of two years and four months 
longer, before any attempt whatever was 
made on the part of libelant to enforce his 
lien. Dui-ing all this time the vessel was en- 
gaged in navigation upon the lakes, and 
where she might have been seized; and no 
explanation of the delay is attempted or of- 
fered. 

It is difficult to conceive of an array of 
facts affording a stronger or more conclusive 
presumption that libelant had waived his 
lien, and looked to the owner alone for pay- 
ment. The settlement and taking of the note 
is mentioned in this connection because, al- 
though not evidence of an express waiver of 
lien, it is an important link in the chain of 
circumstances going to prove a presumptive 
waiver. The rights of the ownei- are not now 
under consideration, and the presumptive 
waiver of lien by libelant is held to apply 
only as against the mortgage lien of the in- 
tervenors. Therefore, if libelant desu-es to 
-continue his suit as against the owner, a de- 
cree must be entered postponing his lien to 
the mortgage lien of the intervenors, and 
that such mortgage lien be first paid to the 
intervenors, together with their costs of suit 
to be taxed, out of the proceeds of the sale 
of the vessel. Otherwise, the libel must be 
dismissed, with costs to intervenors. Decree 
accordingly. 
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DUDEN et al. v. ARTHUR. 

[24 Int. Rev. Rec. 380.] 

Circuit Court, S. D. New York. Oct., 1878. 

oustoms dcties — cl.assifioatiox — comweucial 
Dksignatiox— Yak Lace. 
[The question whether, under section 2 of 
the act of March 2, 1867 (14 Stat. 5G1), the 



goods known as "yak lace," which are com- 
posed entirely of worsted, are dutiable as 
"dress trimmings" or as "manufactures of 
worsted," depends upon whether they are known 
in commerce as "dress trimmings" or as "laces," 
which is a question of fact for the jury upon 
the testimony of merchants dealing in such 
goods.] 

[This was an action by William Duden and 
others against Chester A. Ai'thur, collector 
of the port of New York, to recover duties 
paid under protest.] 

SHIPJIAN, District Judge (charging jury). 
Gentlemen of the Jury: In the year 1873, 
the plaintiffs imported into this port sundry 
invoices of an article commonly styled "yak 
lace," upon which the collector exacted a 
duty of 50 cents per pound and 50 per cent 
ad valorem, upon the ground that the ar- 
ticle was dress trimmings made of worsted 
and dutiable at the rate mentioned under the 
second section of the act of March 2, 1867. 
The plaintiffs paid the duty under protest, 
protesting that the goods were dutiable at 
50 cents per pound and 35 per cent, ad 
valorem as a manufacture of worsted, and 
not dress trimming, under the same section 
of the same act which has been cited. Ap- 
peal was duly taken to the secretai-y of the 
ti-easury, who affii-med the decision of the 
collector, and in seasonable time this action 
was brought for the purpose of recovering 
the excess of duties which is claimed to have 
been illegally exacted. 

These facts are admitted to have been sub- 
stantially proven: 1st. That the article is a 
lace, and is exclusively made of worsted; 
2nd, that it is universally bought and sold 
under the name of yak lace; and 3d, that its 
general use has been as dress and cloak trim- 
ming, though it could be, and has been, used 
for the trimming of parasols and of cur- 
tains. The statute provided a duty of 50 
cents per pound and 50 per cent, ad valorem 
upon "webbings, beltings, bindings, braids, 
galloons, fringes, gimps, cords, cords and 
tassels, dress trimmings, etc., made of 
worsted." Upon "flannels, etc., and all -man- 
ufactures of every description composed 
wholly or in part of worsted not otherwise 
provided for, valued at above SO cents pei- 
pound, 50 cents per pound and 35 per cent, 
ad valorem." The plaintiffs claim that al- 
though the general use of this article has 
been since its first importation into this 
country, about the year 1872, for dress ti-im- 
miugs, that is commercial designation and 
signification among importers and wholesale 
dealers generally, it is not a dress trimming, 
but comes under the head of laces. The pre- 
sumption is that the term "dress trimmings" 
includes all articles of worsted which ai-e in 
general specially used for that particular 
purpose, and this presumption continues un- 
til the plaintiffs show by fair preponderance 
of proof, either that the term "dress trim- 
mings" has in commercial use acquired a spe- 
cial andrestricted meaning, or that in trade 
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and commerce worsted lace, or yak lace, is 
not a dress ti-imming, Ijut is separated and 
set apart from the general class of dress 
trimmings. 

The plaintiffs claim that each position is 
true, viz., that commercially dress ti-immings 
do not include laces, and also that whatever 
dress ti-immings may include, that this arti- 
cle of yak lace is classed among a species 
different from dress trimmings. A simple 
form of the question is, are yak laces com- 
mercially included in dress ti-imming, or are 
they known in ti-ade as a different article 
from dress ti*immings, and as forming part 
of a sepai-ate and distinct class? The reason 
why this question becomes material, and in 
this case the only question of fact is, he- 
cause the classification of the articles in the 
tariff laws is understood to he, according to 
the general usages and known denomina- 
tions of ti-ade, and because as a general rule 
the known commercial distinctions which 
are made in the usages of trade are rec- 
ognized in the tailffi acts, unless congi-ess 
has indicated in the statute that the lan- 
guage is used in the ordinary sense, or an 
intention to exclude any other classification 
than the one which it has specified. It is ad- 
mitted that this article was not known in 
this counti-y until 1872, five years after the 
passage of the act of 1867; hence yom- duty 
is to inquire whether the article has been in 
this counti-y, among importers and large 
•dealers generally, commercially known as not 
a dress ti'imraing, or has been a separate and 
distinct class since the period of its intro- 
duction to tlie markets of this counti-y. 

Upon this question the plaintiffs, who ai-e 
obliged to take the bm-den of proof and to 
make out their case by a fair preponderance 
of testimony, inti-oduce many witnesses, all 
well known in the commercial world or repre- 
senting well known commercial houses. The 
testimony of these gentlemen tends to prove 
upon the disputed point: 1st That dress 
trimmings are commercially confined to a 
class of goods like galloons, fringes, gimps 
and buttons, which have been universally 
recognized as ladies' dress ornaments, and 
that articles which occasionally are used for 
that pm-pose by the dictates of fashion as 
laces, ribbons or detachable pieces of velvet 
or silk are not recognized as belonging to the 
class of dress ti-immings. 2nd. That laces 
liave rniformly formed a dass of goods of 
their own, because laces are used for a great 
variety of pm'poses, and that this new arti- 
cle of yak lace, although iised generaUy for 
dress ti-immings, has been included in the 
class of lace and has been kept for sale in 
the department of laces by merchants who 
had in their store both a lace and a dress- 
ti'imming department. 

The defendant introduces a number of wit- 
nesses who are mostly importers or dealers 
in dress ti'immings, and their testimony is 
substantially to the effect: 1st That they 
.being dealers in dress ti-immings, keep on 
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hand, buy and sell this article because it is 
a di-ess ti-im^ing. 2nd. That anything is 
commei-cially regarded as a dress ti-imming, 
which for the time being is used as a dress 
ti-imming, and that there is no distinctive 
commercial definition of the term other than 
its general meaning. 

This being the general character of the tes- 
timony on both sides, I have to suggest that 
the mere name of the article yak lace is not 
material except in connection with the fact 
that it is lace, and the posivlon of the plain- 
tiffs is that all laces ai-e a sepai-ate article 
commercially from dress ti'immings, so that 
the question between the parties may be suc- 
cinctly stated as follows: Ai-e or are not 
worsted laces commercially dress trimmings? 
The important point in the plaintiffs' testi- 
mony is that yak lace is commercially not 
regarded as a dress trimming, because it is 
kept and catalogued in mercantile houses, 
which have sepai-ate depai'tments of laces 
and dress trimmings, among the laces. I 
think that the uncontradicted evidence, es- 
tablishes this fact viz., that firms which 
keep separate departments of laces and dress 
ti-immings catalogue yak laces among the 
laces and keep them in the lace department 
This being a fact and relied upon by the 
plaintiffs as an important one, it becomes 
material to ascertain what it proves. Boes 
it indicate to yom* minds merely that this is 
done for convenience' sake because yak lace 
is a lace, and therefore convenientiy placed 
among the other varieties of laces, or does it 
go fm-ther and show that dress trimmings are 
in commercial understanding confined to the 
articles which have been well understood 
for many years to be dress ti-immings, such 
as gimps and fringes and galloons? If the 
former Is the reason why this classification 
is made, then this evidence becomes not of 
great weight If the evidence points to the 
latter conclusion it is of high importance. 
The principle of commercial designation, to 
wit, tliat terms in the tariff acts are, as a 
general rule, unless it appears that the terms 
are used in the general signification, to be 
understood according ^ to their meaning 
among merchants, and that testimony is to 
be introduced to show and satisfy the tiier 
what the mercantile community mean and 
understand by a particular word or term is 
a just and sensible principle which has been 
recognized by com-ts for many yeai's. The 
government has often invoked it to the ben- 
efit of the ti-easmy, the importer has often 
made use of it to his advantage. It is a 
principle of the law. Thus crape veils do 
not come within the designation of silk veils, 
because although made of silk, they are not 
called silk veils, and are not in commercial 
phrase silk veils, but are a class of then* own. 
Whenever this question arises and the af- 
firmative is supported by substantial evi- 
dence it necessarily becomes a question of 
fact for the jury. Jm-les should see to it that 
the principle is not abused. That importers 
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should not by mere- names and phrases, or 
by an arrangement in their business merely 
for convenience withdi-aw an article from the 
place to which the statute has assigned it; 
but when the principle is applicable and the 
jm*y find that importers have uniformly af- 
fixed a particular commercial meaning to a 
particular word in tlie tariff acts, then the 
commercial meaning is to control. If then 
you ,find that yali lace has not been since its 
importation in the year 1872 by importers 
and wholesale dealers generally in this coun- 
try included within the term "dress ti'im- 
mings"as that term is used in trade and com- 
merce, and therefore is commercially not a 
dress trimming, but is included in a separate 
class, your verdict will be for the plaintiffs, 
otherwise your verdict will be for the defend- 
ant 
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DUDBN et al. v. MURPHY. 

[IS Int. Rev. Rec. 174.] 

Circuit Court, S. D. New York. 1S73. 

Customs DcrrEs— Classificatjox— Commerciai. 

Dbsignatiox— Laces. 
[Whether certain black laces, hand made, and 
all of silk, are dutiable at 60 per cent., as "silk 
laces," under section 8 of the act of 1864, or at 
30 per cent., as "thread laces," under section 20 
of the act of 1861 and section 6 of the act of 
18G2, depends upon the question whether they 
were known in commerce by the one or the oth- 
er designation, which is a question for the jury 
on the evidence.] 

This was an action [at law] brought [by 
William Duden and others] to recover an al- 
leged excess of duty collected by the defend- 
ant [Thomas Murphy] as collector, upon an 
importation of plaintiffs, claimed by them to 
be dutiable as thread lace, at 30 per cent, 
ad valorem, under section 20 of the tariff 
act of 1861 [12 Stat 190], and section 6 of 
that of 1SG2 [12 Stat 549]. Duty was exact- 
ed at 60 per cent, under section 8 of the tariff 
act of 1SG4 [13 Stat 210], as silk lace. The 
laces in question were made by hand, and all 
of silk, and were black. But one witness 
was examined, and his evidence sufficiently 
appears in the opinion of the court as stated 
in the charge herewith given. 

Gentlemen of the Jury: In the year 1871 
the plaintiffs imported a certain article of 
laces into this country, which were landed in 
the city of New York. Upon these laces the 
collector imposed a duty of GO per cent 
The importers, conceding that upon a por- 
tion of these laces 60 per cent, dutj"" was prop- 
erly exacted, protested that upon another 
portion, contained in a specified case, a duty 
of 30 per cent only should be legally exacted; 
and having paid the duties under protest 
and having appealed to the secretary of the 
treasury, brought their action within the 
proper time, to recover the excess of duties 
paid upon the latter mentioned goods, above 
30 per cent. The preliminaiy steps required 
by ijie statute to enable the plaintiffs to bring 



their action to court were properly taken. 
It is obvious that where tariff acts are at 
all minute in their details, and where chan- 
ges are made from time to time in the sched- 
ules of dutiable articles, or in the rates of 
duty imposed, questions will arise upon 
which honest differences of opinion will ex- 
ist It is to determine which party is cor- 
rect in his claim that this suit is brought. 

It appears that in the year 1846 a duty of 
twenty per cent was imposed upon thread 
lace, a duty of twenty-five per cent upon all 
manufactures of silk, and a duty was also 
imposed upon cotton lace. By the tariff of 
"Uarch 2, 1861, a duty of twenty per cent, 
tvas imposed upon thread lace and insertions, 
and thirty per cent upon silk lace, and an- 
other duly upon cotton lace. By two subse- 
quent statutes passed respectively in August 
1861 and 1862, the duty upon thread lace was 
increased to thirty per cent, the duty upon 
silk lace was increased to forty per cent, and 
the duty upon cotton lace was increased to, 
I think, thirty-five per cent By the statute 
of 1864, a duty of sixty per cent, was imposed 
upon silk laces. The collector claims that 
these goods are silk lace and properly dutia- 
ble at sixty per cent The importers claim 
that these goods are thread lace and that 
thirty per cent only can be legally exacted. 
It is conceded that the act of 1864 was not a 
complete substitute for the acts of 1861 and 
1862, and that by the act of 1864 all preced- 
ing statutes were not repealed, but that it 
tvas an amendment, an alteration of the acts- 
of 1861 and 1862, as to the duties only upon 
the goods specifically mentioned. For it is 
conceded in the stipulation that if the plain- 
tiffs can recover, they are to recover the sum 
of one hundred and eighty-two dollars and 
three cents in gold, which is the difference 
between thirty per cent, and sixty per cent 
Tt is true that it was claimed in the argu- 
ment on the part of the government that 
the clause of the act of 1864, in regard to silk 
laces, repealed by implication the clauses of 
the acts of 1861 and 1862 in regard to thread 
laces. But it is expressly provided in the 
act of 1864, that the duties upon all goods 
not provided for in that act should be and 
remain as they were according to prior ex- 
isting laws. It is obvious then that by the 
present tariff acts now in force two kinds at 
least of laces, to wit, thread laces and nilk 
laces, pay a duty, the one of thirty per cent 
and the other of sixty per cent 

The question before tlie court then is 
whether, within the true consti-uction of the 
tariff act, the goods in controversy pay r» 
duty of sixty per cent or thirty per cent 
In other words are the goods, within the 
meaning of the tariff acts, thread laces or 
silk laces. Within the meaning of the tariff 
acts, I say, because that the goods are laces 
and are made of silk is not denied. In 
general (quoting .Judge Woodruff's opinion in 
his charge to the jury upon a similar rase) 
"the construction and effect of a statute de- 
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TOlves upon the court as a matter of law, 
but sometimes the subject to \Yhich the stat- 
ute relates is of such a nature that a knowl- 
edge of facts not appearing in tlie statute, 
is necessary in order to make a just amplica- 
tion of the terras of the act— facts which the 
court cannot officially know, and which it is 
for the juiy to determine upon evidence. The 
court could interpret the statute if there 
was nothing in it but that which the court 
is bound to know, and take judicial cogniz- 
ance of, but as the statute employs terms the 
meaning of which the court does not neces- 
sarily know, a question of fact arises which 
must be submitted for the determination of 
a jury." Applying the principle which I have 
just quoted to the present case, what is 
the result? If there was nothing in this case 
but the single expression of the act of 1864, 
"Silk laces shall pay a duty of sixty per 
cent," the court might say that this was 
dutiable at sixty per cent; but it is evident 
that thread laces have paid a duty since ISiG, 
and still pay a duty. ■ The plaintiffs say that 
during all these years, or certainly since ISOl, 
the goods in question have been known in 
trade and commerce as thread laces, and not 
as silk laces; that their designation and com- 
mercial denomination has not been that of 
silk laces, but that of thread laces. And 
here comes the question of fact which is to 
be decided, and which is to be decided by 
you. The term "thread laces" conveys of it- 
self to a person not in the trade, no distinct 
idea. Ton and I, if we were not in this 
ti-ade, would not know of our own knowledge 
what thread lace meant, because it may be 
made of thread, may be made of silk, or cot- 
ton, or linen, or all combined. It is, then, a 
descriptive term of an article. Now descrip- 
tive terms in statutes regulating the duties 
on imports are to be taken according to their 
known signification in trade and commerce, 
as a general rule. There might be a case 
where an article was so specifically described 
In a tariff act that a court would judicially 
say that the commercial signification was 
excluded. But here you have a duty im- 
posed upon an article called thread lace and 
an article called silk lace. The plaintiffs in- 
sist that their goods are not Icnown in trade 
and commerce as silk lace; and they claim 
that the question here to be determined does 
not depend upon the mere fact that they are 
laces made of silk. In this respect they are 
correct The amount of duty is to be deter- 
mined by the commercial designation. There- 
fore the question of fact for you to determine 
is, whether in the year 1S64, at the time 
when the present tariff act was made, the 
goods in question were known in this coun- 
try in trade and commerce, especially among 
Importers and persons who largely dealt in 
them, as thread laces or as silk laces. For 
the pm'pose of determining this question, 
you have a right to consider all the evidence 
before you pertaining to the commercial des- 
ignation of the article during the period cov- 
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ered by the statute, relating to thread laces. 
No evidence has been given prior to 1S61. 
That you must look at all the facts given in 
evidence from 18G1 down to the present time, 
and from that evidence determine what is or 
what was in 1864 the commercial designation 
of the articles in controversy, ^^as it thread 
lace, or was it silk lace? Now it is testified 
that thread laces are made of silk alone, or 
of cotton alone; that this article was made 
of silk alone, but that its material of which 
it is made does not determine its commercial 
designation; and I have already said that 
the real question here is not what tliey are 
made of, but what is the commercial designa- 
tion. It is also testified tliat silk laces are 
made of silk, or of silk and cotton combined, 
and that the commercial designation does not 
depend upon the component parts, but that 
silk .laces is a commercial term, denoting a 
particular article, whetlier composed of silk 
or of silk and cotton combined. The testi- 
mony on this point is confined to one witness, 
introduced by the plaintiffs; and it is agreed 
that it shall be deemed and considered by 
you that his testimony, whatever it may be, 
and of whatever value it may be, shall apply 
to the years 1861 and 1862, as fully as it was 
given by him, with reference to the years 
between 1863 and 1871. It is claimed by the 
plaintiffs that his testimony is full, com- 
plete, and unconti-adicted, that there is no 
countervailing testimony, and that his testi- 
mony is, that from 1861 to 1873 tlie commer- 
cial designation of this article, which was im- 
ported, was uniformly and invariably "thread 
lace," and was universally known and recog- 
nized by importers and the trade generally 
as "thread lace," and was not commercially 
known as silk lace, but that' silk lace was 
another and distinct article. It is claimed 
by the defendant that his testimony shows 
that this term, "thread laces," extended only 
to linen lace, or to linen and cotton lace com- 
bined. If not so, that the term extended 
only to white lace, and that black thread 
lace was not commercially speaking, a thread 
lace. The question for you, gentiemen, is one 
of fact: was this article, between March, 
1861, and the date of the act of 1864, and 
particularly at the latter time, commercially 
known and designated in trade in this coun- 
try, especially among importers and large 
dealers in this country, as thread lace, or as 
silk lace? If it was known at the time of 
the act of 1864 as thread lace, then it was not 
dutiable as silk lace, and you will find for 
the plaintiffs to recover one hundred and 
eighty-two dollars and three cents in gold. 
If it was not known as thread lace, and was 
known commercially as silk lace, then you 
will find for the defendant; or, if by "thread 
lace" is commercially meant linen lace and 
cotton lace, or white lace exclusively, and 
not black thread lace, then you must find 
for the defendant I am asked to charge you 
tiiat if the jury believe that laces are gen- 
erally known as of four different kinds, viz.: 
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linon, cotton, silk, and worsted, according 
to their material, or chief component ma- 
tei-ial, and that the goods in controversy are 
not included in any of the designations com- 
mercially given to laces of linen, cotton, or 
worsted, but are included by their commer- 
cial name among the laces known to be and 
recognized as silk laces, they were subject 
to sixtj- per cent, duty, and defendant is en- 
titled to a verdict. I have already charged 
yon, gentlemen, that if these laces are com- 
mercially known and designated by import- 
ers and in the trade as "silk laces," then the 
defendant is entitled to your verdict I do 
not think I can make that any more plain. 
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DUDLEY'S CASE. 
[1 Pa. Law J. 302; 1 Pa. Law J. Rep. 96.] 

Circuit Court, E. D. Pennsylvania. Oct. 31, 

1S42. 

Involuxtart Bankruptcy — FnoPERTr not Di- 
vested UNTJL Decuee Passed — Execution — Is- 
JUxoTiON TO State Coukt — Jdhisdictiox. 

1. The court, in this ease, confirm the deci- 
sion of Ex parte Bennet [Case No. 1,309]. 

2. The property of a petitioner in bankruptcy 
is not divested out of him till a decree of bank- 
ruptcy has passed. Hence, till the decree has 
passed, the petitioner's property remains sub- 
ject to execution. 

[Applied in Sullivan v. Hieskill, Case No. 13,- 
594; Ex parte Freedley, Id. 5,079.] 

3. In this case, the court examine the board 
question, whether in any case, the district court 
of the United States has power to issue an in- 
junction to stay the process of state courts, and 
expresses an opinion that the district court has 
no such power. 

In a former case, Judge Randall decided 
that the property of a petitioner in bank- 
ruptcy, was divested out of him, only from 
the time of the decree of bankruptcy; ^ and 
accordingly, allowed an execution creditor 
who had made a levy after the petition had 
been filed, but before a decree had passed, 
to proceed with a sale of the property levied 
on. In a subsequent case the question was 
again brought before the court Dudley filed 
a petition on the 29th of August last; but 
before a decree could by the terms of tlie 
act be obtained, several executions had is- 
sued against him; and on the 9th of Sep- 
tember, he applied to the district court for 
an injunction on the plaintiffs in the several 
judgments - to stay proceedings thereon, and 

» Bankrupt Act 1S41, § 111 [5 Stat 442]. 
And be it further enacted. That all the prop- 
erty, &c., of the bankrupt, &c., who shall by 
a decree of this court, be declared to be a bank- 
rupt within this act, shall by mere operation of 
law, ipso facto, from the time of such decree, 
be deemed to be divested out of such bank- 
rupt, &c., &c., and shall be vested by force of 
the same decree, in such assignee as from time 
to time shall be appointed, &e. 

"The petition for an iniunction made men- 
tion only of executions from justices of the 
peace; but there were in fact other executions 
from the courts; and the application was con- 
sidered as for an injunction to creditors gen- 
erally. 



for the appointment of a receiver. Judge 
Randall, said that he saw no reason to 
change the opinion which he had expressed 
in Bennet's Case, and accordingly refused 
to grant the injunction. 

At the request of counsel, the facts were 
then certified to the circuit court for deci- 
sion; and the case was heard before BALD- 
WIN, Cu-cuit .Justice, and RANDALL, Dis- 
ti'ict Judge. 

Mr. Reed and Mr, Hopkins, for Dudley, 
submitted the case, merely requesting tlie 
attention of the court, to the case Ex parte 
Foster, decided some time since by Judge 
Story [Case No. 4,960]; a case which, it is 
said, was "argued at very gi*eat length by 
the several counsel and especially by Mr. 
Rand," and which is regarded by the Suf- 
folk, bar, "as entirely conclus-ive on the 
points which it embraces." That case was 
directly in point It decided that the dis- 
ti'ict com't had power to issue an injunction 
to stay state process; that the decree relat- 
ed to the filing of the petition; and finally, 
that the "liens" protected by the second sec- 
tion of the act, were those alone where ei- 
ther the property or possession of the thing, 
passed to the creditor.* 

Mr. Hirst and Mr. Wain, for the execution 
creditors. 

The general creditors, contend, (however 
they may disguise the principle, by assert- 
ing a doctrine of relation back) that the 
property of a bankrupt is divested out of the 
bankrupt from the time of filing his petition. 
The question must be decided by the act of 
congress itself. The third section provides, 
that as the property, &c., of every bankrupt 
&e., who shall by a decree, &c., be declared 
a bankrupt, shall by mere operation of law,. 
&c., from the time of such decree be deemed 
to be divested out of such bankrupt &c., and 
the same shall be vested by force of the 
same decree, in such assignee, &c. Where 
language is so clear, no room is left for con- 
struction. This language, clearly makes tlie 
decree the process by which the property is 
divested. It would be contrary to the spirit 
of all legislation thus to pei-mit a debtor to 
binder, delay, and baffle his creditors. It 
has been decided that the petitioner may 
withdraw his petition at pleasure. He could 
not do this, if his property had vested in 
his creditors. He could not annul an act 
which passed his estate to creditors, with- 
out their consent Then, how could his prop- 
erty pass to an assignee not in existence? 
or more properly, pass out of the bankrupt, 
into nobody. Such a construction would 
present the anomaly of property without any 
owner. If it were stolen or taken by a tres- 
passer, would it not be laid as the bank- 
rupt's property? He might die,— and then 
would it not pass to his administrator or 
executor? In 3 Penn. Dig. p. 531, Judge 
Dickerson recognizes the dictrine of Ben- 

= [See note at end of case.] 
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net's Case. It is said that Judge Story in 
Foster's Case lias lield tlie contrary. The 
process in that case was mesne process; and 
it is clear that Judge Stoi-y did not intend to 
decide the point now in issue; or if he did 
he has overruled himself, for he held in Ex 
parte Randall [Case No. 11,550], decided in 
the same court, that a bankrupt may with- 
draw his petition, before decree, without 
the consent of his creditors, upon the ex- 
press ground that no property had passed 
by the filing of the petition. 

After the argument on this point, Judge 
BALDWIN suggested that the disti-ict court, 
had not, in any case, power to issue injunc- 
tions to stay the process of state courts, and 
referred to some of the acts of congress. 
The court said that they were willing to 
hear an argument on that point. On a sub- 
sequent day Mr. Reed referred again to the 
Case of Foster, and the comprehensive lan- 
guage of the act, and Mr. Hirst replied, tak- 
ing some of the grounds which are so well 
presented in the opinion of the court as de- 
livered by Mr. Justice BALDWm. (Cm-ia 
advis. vult) 

BALDWIN, Circuit Justice. Two points are 
involved in the motion pending in the disti-ict 
com't, and adjourned for decision here. Both 
points will therefore be considered. The 
question which has been presented on the fii-st 
argument, arises on the last proviso in the 
second, and the first clause in the third sec- 
tion of the act of 1S41. That proviso is in 
these words: "Provided also, that nothing in 
this act contained, shall be consti-ued to an- 
nul, destroy, or impair any lawful rights of 
married women or minors, or any liens, mort- 
gages, or other secm-ities on property real or 
personal, which may be valid by the laws 
of the states respectively, and which are 
not inconsistent with the provisions of the 
second and fifth sections of tiiis act." A 
proviso operates as a limitation to the enact- 
ing part of a law, or as an exception of some 
case which might otherwise be embraced by 
it. This proviso extends to the whole bank- 
mpt law in the plainest terms, and is most 
emphatic in its language, expressly excluding 
any construction of any part of the act, 
which shall annul, destroy, or impair any lien, 
mortgage or otiier security on real or personal 
propertj', which is valid by the law of the 
state where it is sitiiated or found, and is not 
inconsistent with the second and fifth sections. 

The phraseology of this proviso is peculiar, 
and adopted only in cases where the legis- 
lature intend that the court shaU give no con- 
sti'UcUon to a law, which shall in any man- 
ner afilect its provisions, or defeat their de- 
clared intention. In ordinary acts of legisla- 
tion, then' effects are prospective in defining 
some rule of action, leaving it to the court to 
expoimd and apply it according to the settied 
judicial rules of construing statutes; it is only 
where they mean to be the sole expounders of 
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their laws, that a legislature use the language, 
"nothing in this act shall be so consti-ued,"" 
and where it is used, it operates on the past, 
the present, and the future. Thus, under the 
fhu'd article of the constitution of the United 
States, thd" federal com-ts assumed jm-isdic- 
tion of suits against a state by a citizen of an- 
otiier state. The 11th amendment declared that 
"the judicial power of the United States shall 
not be construed to extend to any suit" of 
tiiat description, and the supreme court of 
the United States decided, that it annulled 
aU jurisdiction of such cases then pending^ 
and they were summarily sti-icken from theur 
docket pHoUingsworth v. Virginia] 3 DaU. 
[3 U. S.] 378. As the constitution created the- 
judicial power of the United States, and 
could conti-ol and annul its exercise by a dec- 
laration that it should not be exercised on the 
forbidden case, even after the court had acted 
on it for years, so congress may act on the 
judicial power which they create, and by a 
subsequent law take from the courts a power 
■which they have assumed. In this case, how- 
ever, the principle need not be caiTied to the 
same extent, for the resti-aint on the judicial 
power in bankruptcy, is imposed in the same 
act which brought it into existence, and this 
prohibition being clearly within the power ot 
congress, is directed to the courts who are to- 
carry the act into effect, as a rule of judicial 
action to which they must confonn. This 
proviso may be viewed also as a declaration, 
that there is no provision in the banlvrupt act 
which has the effect which it shall not be 
so constiaied as to have; otherwise there is 
a manifest absm-dity in prohibiting a con- 
sti'uction, which would be consonant with the 
intent of the legislatm*e. So viewed,— in this 
double aspect of a limitation to the power of 
all courts, and a declaration of the meaning 
of the whole law,— this com-t is bounded in it& 
power to make any order or decision in any 
manner contraiy thereto. It cannot so con- 
strue the law, as to impair a valid lien or 
security. 

In deciding what is a valid lien or security 
on property, this proviso refers us to the law 
of this state, by which we are to ascertain 
whether a judgment creditor has a lien or 
security on the real estate of the defendant 
in virtue of his judgment, or on his person- 
alty by the delivery of an execution to the 
sheriff, or to a constable who makes a levy 
on it; and whether if such lien or security 
J existed, it has become afterwards invalid or 
inoperative. If the result of this inquiry is 
favourable to the judgment a-editor, the only 
remaining one is, whether any lien or security 
which he has obtained by the laws of this 
state, is invalid by reason of being repugnant 
to the second or fiftii sections of the act; if 
that inquiry ends in the same result, there is 
an end to the exercise of any judicial power 
t9 impair the efficacy of such lien or security; 
we are forbidden to so construe the law. 
As this proviso applies to the whole law, it 
must be carried into the third section, the 
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substance of whicli is, tliat the property of 
the bankrupt is diyested out of him by opera- 
tion of law from the time of the decree, with- 
out any other act, and vests by force of the 
-decree in the assignee appointed by the court. 
No words are used which indicate in the least 
degree, that it was intended that the decree 
should relate to the petition, or have any 
retrospective operation on the property of the 
bankrupt which had been, before the filing of 
the petition, sold or incumbered by any of his 
acts which was valid by the law of the state, 
and not invalid by provision of the bankrupt 
act. It would be a conclusive objection to 
such relation, that the law had fixed on the 
■decree as the solemn and definite act, which 
■divested the property of the bankrupt and 
vested it in the assignee; for by giving such 
decree a relation to the petition, it would in 
effect divest the property at a time, and by 
an act wholly different from that which the 
law prescribes; thus making the court the 
real and efficient legislator on the property 
and rights of purchasers and creditors who 
had lawful liens before the decree. The words 
•of the third section justify no such construc- 
tion, and if they could be so construed, it 
would be in the very teeth of that proviso in 
the second section which expressly prohibits 
it. 

It would be indeed an anomalous principle 
to incoi-porate into a system of bankruptcy, 
that a debtor by his voluntary act of filing a 
petition, which he could revoke or withdraw 
at his pleasure at any time before a decree, 
should be allowed to have the option to pro- 
ceed to a decree which should annul the valid 
liens of his creditors by relation to an act 
w^hich did not bind himself; or by withdraw- 
ing his petition, leave himself free to file a 
new one or waive all benefit of the act. An- 
other conclusive reason against such relation 
of tlie decree to the petition, appears by a com- 
parison of the third section of the act of 
1811, with the tenth section of the bankrupt 
act of 1800 [2 Stat 19]. 

"That the assignment or assignments "of the 
commissioners of the bankrupt's estate and 
effects as aforesaid, made as aforesaid, shall 
be good at law or in equity, against the bank- 
rupt; and all persons claiming by, from, or 
under, such bankrupt, by any act done at the 
time, or after he shall have committed the act 
of bankruptcy upon which the commission 
issued: provided always that in case of a 
bona fide purchase, made before the issuing^ 
of the commission from or under such bank- 
rupt, for a valuable consideration, by any 
person having no knowledge, information, or 
notice, of any act of bankruptcy committed, 
such purchase shall not be invalidated or 
impeached." Now it must be by some new 
und strange rule of construing laws, that 
where one, by express words declares that 
the commissioner's assignment, shall operate 
by relation to the act of bankruptcy, against 
all persons claiming under the bankrupt 
subsequently, except bona fide purchasers 
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before the commission, for valuable consider- 
ation, without notice, and the other declares, 
in equally express tei-ms, that the decree shall 
operate from the time it is rendered, it shall 
yet have its effect by relation to the filing of 
a petition. This construction becomes the 
more startling, when it is considered that 
the third section of the act of '41, contains no 
exception or proviso in favour of bona fide 
purchasers after the petition and before the 
decree, whereas tlie tenth section of the act 
of 1800, by a proviso declai'ed, that a bona fide 
purchase after the act of bankruptcy and bo- 
fore the commission, "should not be inval- 
idated or impeached." It must then come to 
this, that if tlie decree divests the bankrupt 
of his property, and vests it in the assignee 
by relation from the filing the petition, and 
the law contains no exception of a bona fide 
purchase without notice, it is consequently 
cajicelled and invalidated by the decree, un- 
less the judicial legislation which intei-polates 
the doctrine of relation into this third sec- 
tion, shall also legislate a proviso to their first 
legislation, so that the new bankrupt law 
shall not operate on an innocent purchaser, 
with a degree of severity which no court 
could inflict upon him by any authority un- 
der the old one of 1800. Takmg the third 
section as it reads, no proviso for the pro- 
tection of purcliasers was necessary, but tha 
enacting clause of the tenth section of the 
act of 1800, expressly cut out all purchases 
whatever under the bankrupt after the act of 
bauki-uptcy; a pi-oviso was therefore neces- 
sary to protect the fairest To suppose con- 
gi-ess ignorant of the provisions of the old 
act or to have given the same effect in the 
new by provisions wholly dissimilar, would 
be an imputation on their capacity or dispo- 
sition to act wisely or justly. The same con- 
clusions follow from a comparison of the two 
acts in relation to liens. 

The proviso to the tenth section of the uci' 
of 1800, protected pm-chasers only, but the 
sixtj'-thu-d section contained a proviso cov- 
ering the whole law in these words: "That 
nothing contained in this act, shall be taken 
or construed to invalidate or impair any lien 
existing at the date of this act, upon the 
lands or chattels of any person who may be- 
come a banki-upt" 1 Storj', Laws, 750. By 
the thirty-first section it is enacted: 'That 
in the distribution of the banki-upt's effects, 
there shall be paid to every of the ci-ed- 
itors a portion rate, according to the amount 
of their respective debts, so that every cred- 
itor having secmrity for his debt by judg- 
ment, statute, recognizance, or specialty, or 
having an attachment under any of the laws 
of the individual states, or of the United 
States, on the estate of such banknipt, (pro- 
vided, tliere be no execution executed upon 
any of the real or personal estate of such 
bankrupt, before the time he or she became 
bardcrupts) shall not be relieved upon any 
such judgment, statute, recognizance, spe- 
cialty, or attachment, for more than a rate- 
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able part of Lis debt, tvith the other a-ed- 
itors of tlie banki-upt." 

An execution executed is thus protected by 
the proviso, in this section, if done before the 
time the party became a banlrrupt, so tliat 
the execution creditor so protected, would re- 
cover his whole debt out of the property un- 
der execution; and by the sixty-third sec- 
tion, every lien existing at the passage of 
the la-w, of -whatever nature, was excepted 
from the operation of any of its provisions. 
But in the thii-d section of the act of 1841, 
there is not one word on the subject of liens, 
and this significant silence is conclusive of 
the intention of tlie legislature, to leave them 
under the protection of the proviso in the 
second section; whereas if the doctrine of 
relation is applied, an execution executed by 
a levy, and even a sale of personal property, 
between the petition and decree, has no pro- 
tection whatever, though in such case the 
protection was complete under the act of 
1800. If this was the intention of congress, 
it is unaccountable that they did not (as in 
the act of 1800) declare that the deci-et. 
should so operate: it is equally so, that they 
should have inserted the proviso to the sec- 
ond section, if liens existing at the time w^"e 
intended not to be protected, but annulled, 
and the proviso made senseless, as it be- 
comes a dead letter by giving the decree a 
relation; for it cannot be pretended that it 
can relate to a lien created after the decree 
of bankruptcy, when the bankrupt can have 
no property to- bind by it. Independent of 
these reasons against this doctrine of rela- 
tion, is the injustice of its operation. It was 
always deemed an odious and severe featm*e 
in the act of 1800; and the old system of 
bankruptcy in England has been modified 
by then* late act; an<l it is strange that an> 
attempt should be made here to restore an- 
cient rigour by a construction of a law which 
was intended to abolish it, and expresses 
that intention in lansnage, which to this 
com't is unecLuivocal in its meaning and im- 
perative in its effects. 

We now come to the question, whether the 
plaintiff in the judgment and execution ex- 
hibited to us, has a lien or security on the 
property of the petitioner, by the laws of this 
state. No objection has been made to these 
proceedings, on the ground of their want of 
conformity to the provisions of any act of 
assembly, or the decisions of the supreme 
com*t of the state. Those which have been 
made, are founded on the decisions of other 
coiurts in other disti-icts, in cases arising un- 
der the banlirupt act of 1841, and on some 
late opinions in the house of lords, in Eng- 
land.* So far as any decisions of co-ordinate 
courts in other cu'cuits are founded on the 
local law of the states in which they sit, they 

* Cited in Ex parte Foster, supra. [Atlas 
Bauk V. Nahant Bank, 23 Pick. 488; Lickbar- 
row V. Mason. 6 East, 21, 2-5, note; Ham- 
monds V. Barclay, 2 East, 227, 235; Giles v. 
Orover, G Bligh (N. S.) 279.] 
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are entitled to every weight which is due to 
the judgment of the distinguished judges 
who administer the jurispradence of a state 
as the com-ts of the states do, and we take 
them as judicial evidence of the local law, 
not to be questioned by us. So far as any 
decision of the house of lords in England, 
has declared what is at the time the com- 
mon law of the country, we have no right nor 
disposition to gainsay it; but sitting here 
to administer the law of Pennsylvania, we 
cannot look beyond it or through it to any 
com-t which does not profess to be guided by 
it. Nor can we at this time of day recognize 
as authority, any adjudication elsewhere 
which conti-avenes the established principles 
of the jm'isprudence of this state, as declared 
hy its supreme com"t and that of the United 
States: we must talce the common law as 
it existed at the time of its adoption, first 
by usage and afterwards by act of assembly, 
whereby it has the force of a statute, and 
is changeable only by statute. Disclaiming 
any right or power to improve, to amend 
the law, or to make it what it ought to bb, 
we leave that to another depax'tment of the 
government, and follow the more humble 
path which leads us to the laiowledge of 
what it is, what it has been, and what it 
must be declared to be, till the legislative 
power shall make it otherwise. 

In considering the effect of a judgment on 
the- real, and an execution on the personal 
property of the defendant, it has struck us 
with no little astonishment, that a doubt 
could be entertained as to the law of this 
state; and there is no little cause of alarm 
for the secm-ity of property and the rights of 
creditors, if it is now open to ai-gumeut, 
whether they have a lien or secmity on the 
estate of their debtors by judgment, by execu- 
tion, or by a levy, while the properts" is in his 
hands. In a common case it would be deemed 
sufficient to declare that a judgment is a lien 
on real estate from the time of its rendition, 
without an execution or levy during live 
years; that an execution was a lien on per- 
sonal property from its delivery to the shei'lff 
till its return, without a levy, and that by a 
levy the property of the defendant was di- 
vested, and vested in the sheriff. To even re- 
fer to decisions on the subject, or to go into 
any reasoning, woiild have been deemed as un- 
necessary as dangerous, lest it might be sup- 
posed that the law remained to be now settled 
by this com't But as the authority of the su- 
preme court of the United States has been in- 
voked in a late decision in another circuit (Ex 
parte Foster, supra) ** in favour of the doctrine 
that a judgment is no lien tiU. an execution is 
issued and a levy made, we cannot decline 
the inquiry whether that com*t has so de- 
clared the law, or given any opinion which 
can countenanco a doctrine so utterly sub- 
versive of the fixed eTules of propertj'. The 
opinions of the supreme com-t in Thelluson v. 



^ LSee note at end of case.] 
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Smith, 2 Wheat [15 U. S.] 423, and in Conard 
T. Atlantic Ins. Co., 1 Pet. [26 U. S.] 442, are 
supposed to sanction the principle contended 
for by the petitioner in this case; but so far 
from doing this, they recognize the existence 
of a lien on land by a judgment without exe- 
cution, and the divestiture of the personal 
propertj^ of the defendant by a levy on a 
fi. fa. 

The ease of Thelluson v. Smith was a bait 
by a judgment creditor against the marshal to 
recover the proceeds of a sale of the real es- 
tate of a defendant who was a debtor to the 
United States on duty bonds on which the 
United States proceeded to judgment, execu- 
tion, and sale, after the judgment of the 
plaintiff who had taken out no execution, he 
claiming the i)roceeds of the sale in virtue of 
his prior lien, the United States claiming im- 
der the 6oth section of the collection law of 
1799, which gave them a preference in case of 
the insolvency of the defendant, as was the 
case before the court. 

In Conard v. Atlantic Ins. Co. the contro- 
versy was, whether the company could re- 
cover damages against Conard, the marshal, 
who had sold the goods of a debtor of the 
United States for duty bonds under execution 
issued by them, the plaintifiE claiming the 
goods in virtue of respondentia bonds and an 
assignment of the bill of lading. Theiiuson v. 
Smith bore on the case only collaterally; it 
depended not on the law of Pennsylvania, on 
the nature of the lien of a judgment, present- 
ing the question whether the preference of the 
United States accruing after the judgment 
would cut it out, the court held that it did on 
the words of the act of 1799, which they 
quoted and then remarked, "These expres- 
sions are as general as any which could have 
been used, and exclude all debts due to inill- 
viduals, whatever may be their dignity. The 
law makes no exception in favour of judgment 
creditors, and no reason has been shown, or 
we think can be shown, to warrant the court 
in making one." [Theiiuson v. Smith] 2 
Wheat. [15 U. S.] 425. Any reasoning of the 
com-t in Conard v. Atlantic Ins, Co. could 
therefore relate only to the effect of the judg- 
ment on the preference of the United States 
acci-uing afterwards, and not on its effect on 
the debtor or private creditors who had subse- 
quent liens; the case turned on tlie construc- 
tion of the act of congress, not on tJie law of 
Pennsylvania, and was decided exclusively on 
the former. It was admitted that the judg- 
ment was a lien on the real estate, but the 
court held that the action could not be main- 
tained by the judgment creditor on the gi-ound 
of his having a more general lien, without a 
levy on the land sold. The court considered 
that the case "may have been decided with- 
out touching the general question of lien." 
They say, "the plaintiffs were entitled to re- 
cover only upon the ground that they could 
establish in themselves a rightful title to the 
proceeds." [Conard v. Atlantic Ins. Co.] 1 
Pet. [26 U. S.] 442. "The fact that a judg- 



ment creditor has a lien, does not place him in 
a better situation as a ei*editor over the gen- 
eral funds of the debtor in the hands of the 
assignee. If he possess such a lien, he must 
enforce it in the manner prescribed by law, 
and if he does, that n:iay so far afCect the in- 
terest of the assignees actually subjected ta 
such lien. But it gives him no right to the 
fund until he has perfected his lien according 
to the course of the law. Until that period, 
he has merely a power over the property, but 
not an actual interest in it." "The real 
ground of the decision was, that the judg- 
ment creditor had never perfected his title by 
any execution beyond the Sedgeley estate^ 
that he had acquired no title to the proceeds 
as his property, and that if the proceeds were 
to be deemed the general funds of the debtor,, 
the priority of the United States had attached 
against all other creditors, and that a mere 
potential lien on land did not convey a legal 
title to the proceeds of a sale made under an 
adverse execution. This is the manner in 
which this case (Theiiuson v. Smith) has been 
imderstood by the judges who concurred in 
the decision; and it is obvious, that it estab- 
lished no such proposition, as, that a specified 
and perfected lien, can be displaced by the 
mere priority of tlie United States, since that 
priority is not of itself equivalent to a lien." 
[Greenleaf v. Queen] 1 Pet. [2G U. S.] 144. 

Thus considered neither of these opinions 
militates with the existence of a valid lien by 
a judgment without a levy, as against all per- 
sons other than the United States, claiming 
under the priority acts of 1797 [1 Stat. 515^ 
§ 5] and 1799 [1 Stat 076, § 65]; and even in 
such cases it is settled that, "This preference 
is in the appropriation of the debtor's estate; 
so that if before it has attached, the debtor 
has conveyed or mortgaged his property, or 
it has been transferred in the ordinary com-se 
of business, neither is overreached by the 
statute; and it has never been decided that it 
affects any lien general or specific, existing 
when the event took place which gave the 
United States a claim of priority. Brent v. 
Bank of Washington, 10 Pet. [35 U. S.] 611, 
612. In Prince v. Bai-tlett, the United States 
claimed a priority over a creditor Avho had at- 
tached the personal property of a debtor of 
the United States on duty bonds, by the proc- 
ess of attachment authorized by the law of 
ilassachusetts, and it was held by the su- 
preme court, that "the property in question 
being in possession of the sheriff by virtue of 
legal process before the issuing of the writ on 
behalf of the United States, was bound to sat- 
isfy the debt for which it was taken; and the 
rights of the individual creditors tlms ac- 
quired, could not be defeated by the process 
on the part of the United States, subsequently 
issued." 8 Craneh [12 U. S.] 434. The same 
principle has been applied to attachment in 
Maryland. Beaston v. Farmers' Bank of Del- 
aware, 12 Pet [37 U. S.] 135, 136. 

These principles must be adopted in the 
construction of the 5th section of the bank- 
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rupt act of 3841 [o Stat. ^1], which proviaes 
tliut al] creditors wlio liave proved tlieir debts, 
&C., "sliall he entitled to share in the baaib:- 
rupt's property and effects, pro rata without 
any priority or preference whatsoever, ex- 
cept only for debts due by such bankrupt to 
the United States, and for all debts due by 
lien to persons who by the laws of the United 
States have a preference in consequence of 
having paid monies as his seciu'ities, which 
shall be first paid out of the assets," &c. It 
will not be pretended that this preference of 
debts due the United States in case of the 
banliruptcy of tlieir debtor, can be given in 
cases where they had no preference imder the 
acts of 1797 or 1799, in a case of insolvency. 
By the act of 1709, the seeiu'ity who pays a 
duty bond is put in the place of the United 
States as to a jweference: the act of 1841 
puts them on the same footing as the United 
States: the snrety can have no preference 
where the United States had none, nor can 
the United States have a preference which is 
not devolved on the surety by the payment 
of the preferred debt. It follows that the se- 
curity is the same imder the last as the for- 
mer laws. The distribution is of the bank- 
rupt's or insolvent's property; not of that 
which he had sold, mortgaged, transferred in 
the course of business; on which there was 
a lien general or specific, or an attachment 
under the local law; or where by a seizm-e un- 
der a fi. fa. the property is divested out of the 
debtor before the priority occun*ed. And if 
the United States have no priority in such 
cases over tlie individual pm'chaser, mort- 
gagee or creditor, it equally follows, that no 
right can accrue to the assignee, by a decree 
in banlii'uptcy. 

In their opinion in Thelluson v. Smith, the 
court say: "The United States are to be first 
satisfied, but then it must be out of the debt- 
or's estate. If therefore before the right of 
preference has accrued to the United States, 
the debtor has made a bona fide conveyance 
of his estate to a third person, or has mort- 
gaged the same to secure a debt, or if his 
property has been seized under a fi. fa. the 
property is divested out of the debtor, and 
cannot be made hable to the United States. 
A judgment gives to the judgment creditor a 
lien on the debtor's lands, and a preference 
orev all subsequent judgment creditors. But 
the act of congress defeats this preference in 
favour of the United States, in the cases speci- 
fied in tlie 6oth section of the act of 1799." 
[TheUuson v. Smith] 2 Wheat [15 U. S.] 42G. 
In reviewing this opinion in [Conard v. Atlan- 
tic Ins. Co.] 1 Pet [26 U. S.] 442-444, the su- 
preme court assert tlie existence of the lien 
by a judgment, but deny that it gives "a right 
to property in the land itself, but only a right 
to levy on the same to the exclusion of other 
adverse interests subsequent to the judgment, 
and when the levy is actually made on the 
same, the title of tlie creditor for this pm*- 
pose, relates baclc to the time of the judg- 
ment, so as to cut out intermediate incum- 



brances." Id. 441. It must consequently cut 
out a preference accruing afterwards. With- 
out stopping to inquire whether by the law ot 
Pennsylvania, a levy is necessary to con- 
summate the lien of a judgment, it is clear 
that neither of these opinions denies the ex- 
istence of a lien by a judgment alone; they 
go no fm'ther than to say, that the priority of 
the United States to the proceeds of the land 
sold, by an adverse execution, will attach, if 
no levy has been made on the judgment, leav- 
ing the question involved in the case un- 
touched, as levies have been made before the 
decree. The language of the court is to be 
referred to the case before them, and the one 
uuder review, and when so referred their 
oi}inions in both cases are decisive of the 
present, for if a levy before the insolvency of 
their debtor will deprive the United States 
of their priority by divesting the debtor of his 
property, a fortiori it will prevent the right 
of the assignee from attaching by relation to 
the petition, so as to prevent the ci-editor 
of the benefit of his levy. 

That the supreme court did not intend in 
Conaj'd v. Atlantic Ins. Co., to deny the right 
of a judgment creditor, to enforce his lien 
against all persons and save the United States 
in virtue of the priority acts by a le^T and 
sale which would consummate his title, is evi- 
dent not only from tlie opinion delivered, but 
from their opinion delivered at the preced- 
ing term in Rankin v. Scott, 12 Wheat. [25 U. 
S.] 179, in which they say, "The principle is 
believed to be universal, that a prior lien 
gives a prior claim, which is entitled to prior 
satisfaction out of the subject it binds, imle.ss 
the lien be intrinsically defective, or be dis- 
placed by some act of the party holding it, 
which shall postpone him in a court of law or 
equity to a subsequent claimant The sin- 
gle circumstance of not proceeding on it until 
a subsequent lien has been obtained and car- 
ried into execution, has never been considered 
as such an act The implied lien created by 
the second judgment, so long as an elegit can 
issue on the first. A statutory lien is as bind- 
ing as a mortgage^ and has the force and 
capacity to hold the lands so long as the 
statute preserves it in force." "In the case 
at bar, the judgment is notice to the pm'chas- 
er, of the prior lien, and there is no act of tlie 
legislature to protect the purchaser from that 
lien." [Kankin v. Scott] 12 Wheat. [25 U. S.] 
180. 

How far the case of Thelluson v. Smith, is 
oveiTuled on general principles by this, and 
on the priority of the United States, by sub- 
sequent cases, need not now be examined; 
it suffices for this case to say, that the opinion 
of the court in Kanldn v. Scott lias never 
been questioned since, and is conclusive on 
this motion in regai-d to the effect of a lien by 
judgment on real property. As to personal 
proijerty the law is equally well settled, and 
V was thus laid down in this com't in Thomp- 
son V. Phillips [Case No. 13,974]: "A fieri 
facias is plenary authority to sell chattels: 
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a levy under it gives the slieriff a propertj^ in 
thejin. in virtue of wliicli he may, and is 
obliged to sell. 1 Salk. 323; 6 Mod. 203 j 
[Zane v. Cowpertbwaite] 1 Dall. [1 TJ. S.] 313; 
11 Serg. & R. 304; Baraes v. Billington [Case 
No. 1,015]; [Wayman v. Southard] 10 Wheat. 
[23 U. S.J 45; after the levy his property in 
the goods continues, though the fieri facias is 
reiurned he may sell, the coiu't may order 
him to bring the money into court: issue a 
disti'ingas or venditioni exponas to compel 
him to sell, he becomes liable for the money 
by the levy, if he has made a sufficient onc\ 
the goods ai"e his own, and he may sell when 
he pleases, unless otherwise ordered by the 
court. 5 Bam. 2CS, 273; [Wayman v. Sjuth- 
ard] 10 Wheat. [23 U. S.] 45; 17 Scrg. & R. 
438; 2 Saund. 343, 344; 2 Ld. Raym. 1074. 
When he begins the execution of a fieri facias, 
he must complete it; his authority continues 
though he is out of office. 2 Bac. Abr. 36G; 4 
Day, Com. Dig. 234; 1 Salk. 12, 318, 323; 1 
Lil. Keg. 707, 824. A distringas or venditioni 
gives uo new autliority to sell, it is merely 
compulsory process (1 Ves. Sr. 19G; 4 Day, 
Com. Dig. 236; Shep. Abr. 547; Mod. 295; 
[Zane v. Cowperthwaite] 1 Dall. [1 U. S.] 3131 
to execute a power resulting from the fieri 
facias, and the right of property by the le^T- 
As the levy is the operative act, it must be 
made by an actual seizm-e of the goods, in 
wliole, or in part in name of the whole; the 
sheriif may seize them by force (16 Johns. 
2tiS), Lake, and hold posi^ession; the lien on 
them attaches when the writ comes to his 
hands till the retm-n day, without a levy, but 
if no levy is made before it is past, the lien is 
lost, and tlie goods may be taken by a pur- 
chaser, or on a subsequent writ (2 Serg. & R, 
157)." 

Being well satisfied that such was the com- 
mon law of England at the time of its adop- 
tion in this state, and that it is now tlie set- 
tled law of property, we deem it unnecessaiy 
to inquire whether these principles are the 
local law in other circuits, or have been re- 
pudiated by any decisions in England; and 
feeling safety in following the supreme com't 
of this state in their exposition of its o-«ti 
laws, and that of the TTnited States in their 
adjiidication on the general principles of Ju- 
rispi'udeiice, we can have no doubt that the 
judgments and executions before us consti- 
tuted valid liens on tlie propertj'- of the de- 
fendants, by the laws of this state, and are 
protected by them as imquestioned and sa- 
cred rights. 

Our next inquiry is, whether these liens are 
inconsistent with any of the provisions of the 
second or fifth sections of the bankrupt act 
It is not pretended that these liens are em- 
braced in any part of the enacting clauses of 
the second section, nor can any be made in 
this stage of the proceeding under the fifth 
section: if any matter should arise before the 
time for disti'ibiition, to which any provi- 
sions of this section might apply, it would 
then be proper to examine it; but we cannot 



see how it can have any effect on the pres- 
ent motion, or on the creditors who have not 
proved their debts or claimed any thing un- 
der or in virtue of the banlcruptcy, but claim 
a priority to it. A^'e are thei-efore clearly of 
opinion, that the motion of the petitioner 
must be denied on the gi'ound, that his real 
estate was bound by the judgments, and that 
his personal property was divested by the 
levies, whereby nothing remains on which 
the bankrupt law can operate, so as to im- 
pair the rights of the creditors who oppose 
the motion. But if the case was otherwise, 
we are well satisfied that the disti'ict court 
could not gi-ant the injunction asked for by 
any authority under the judicially, or tlie 
bankrupt act. The granting an injmiction in 
any ease is the exercise of the highest powers 
of a eom-t of equity, never done in a doubtful 
case, or where it is not necessaiy for the 
purposes of justice which are not otherwise 
attainable. No case can oeem* where so 
much caution would be necessary as in in- 
terfering with the proceedings of the courts 
of a state, if an authoritj' was given by ex- 
press words in the law, but on a review 
of the whole legislation of congi'ess on the 
subject, it is our opinion, that the power does 
not exist, and that its exercise is positively 
prohibited. 

The judiciai*y act gave tlie district court no 
jurisdiction in cases in equity. The eleventh 
section conferred it on the circuit court. 
Tlie fourteenth section gave to all the com'ts 
of the United States power to issue certain 
writs, and all others "not specially provided 
for by statute, which may be necessary for 
the exercise of their respective jurisdictions, 
and agreeable to the principles and usages 
of law." A writ of injunction in an ap- 
propriate case in equity, could consequently 
issue from the circuit court, as it was with- 
in the jurisdiction of the coTirt, necessary for 
its proper exercise, and consistent with the 
established principles of courts of equity; 
but the district court could issue none, be- 
cause tliey had no jurisdiction of such cases, 
nor could a judge of the supreme com't do it 
in vacation, till the act of 1793 which enact- 
ed, "that writs of injunction may be grant- 
ed by any judge of the supreme com't, in 
cases where they might be granted by the 
supreme or a circuit court," but with this re- 
sti'iction — "Nor shall a vn'it of injunction be 
gi-anted to stay proceedings in any court of 
a state; nor shall such writ be granted in 
any case without reasonable notice to the 
adverse partj-^ or his attorney, of the time 
and place of moving for the same." Albers 
V. Whitney [Case No. 137]. Thus the law 
stood till the following act was passed in 
1807. "An act to extend the power of grant- 
ing writs of injunctions to the judges of the 
disti-ict com-ts of the United States. § 1. Be 
it enacted, &c. that from and after the pass- 
ing of this act, the judges of the disti-iet 
courts of the United States shall .have as 
full power to grant writs of injunctions, to 
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operate witliin tUeir respective districts, in 
all cases wliidi may come before tlie circuit 
com*ts witliin tlieir respective disti'icts, as is 
now exercised by any of tlie Judges of the 
supreme court of the United States, under 
the same rules, regulations, and restrictions, 
as are prescribed by the several acts of con- 
gi-ess establishing the judiciary of the United 
States, any law to the conti-ary notwithstand- 
ing: provided, that the same shall not, unless 
so ordered by the eu-cuit com-t, continue long- 
er than to the circuit court next ensuing; 
nor shall an injunction be issued by a district 
judge in any case where a i^aiiy has had a 
reasonable time to apply to the circuit com't 
for the writ." 

The power conferred by this act is on the 
district judge in vacation, and not on the 
disti'ict court in the exercise of its appro- 
priate jurisdiction, which is not enlarged by 
this act: it must be in a case in equity in 
the circuit court and is granted by the dis- 
trict judge to effectuate its jm'isdiction and 
as a part thereof, as is evident from the 
proviso, limiting its continuance to the next 
circuit court, and to a case where the party 
had not had a reasonable time to apply to 
tliat com't for the writ Thus restricted, it 
is most clear that the power of a disti'ict 
judge or com-t cannot enjoin state process, 
by any authority of law previous to the 
bankrupt act of 1841. The banla'upt act of 
ISOO gave no such power, and the present act 
is wholly silent on the subject, giving no color 
for its exercise, but on the contiury, care- 
fullj-- excluding it by the cautious and well 
defined terms of the sixth section, which 
specify the jurisdiction of the disti'ict court. 

1. It extends to "all matters and proceed- 
ings in bankruptcy" — ^under this or any fu- 
ture act of bankruptcy— to be "exercised sum- 
marily in the nature of summary proceedings 
in equity;" but this does not make a matter 
or proceeding in bankruptcy a suit in equity, 
or confer any jurisdiction on any subject 
not pointed out in the act, as a part of the 
process in bankruptcy, from its inception to 
its close. In referring to proceedings in 
equity, it is to the forms and modes adopted 
by com*ts of equity in the exercise of their 
jurisdiction, as conti'adistinguished from 
those of the common law; a new jurisdiction 
is created, to be exercised by a court witli 
limited and special powers, from whose final 
orders or decrees no appeal or writ of error 
is given; a court sui generis— the mere crea- 
ture of the banki-upt act, with features 
unknown to our general com'ts, to whose 
action only one rule is presented, that it shall 
be summary in the nature of summary pro- 
ceedings in equity. This clause refers to 
matters and proceedings in banla-uptcy, as 
the successive steps to be taken in the pro- 
gress of the application according to the 
directions of the act, over all which it gives 
plenary jm'isdiction to be exercised as in 
analogous proceedings in equit3% yet it does 
not give jurisdiction over all persons and 



things which may be affected hj their pro- 
ceedings in bankruptcy— as appears by the 
next clause: 

2. "And the jm'isdiction hereby confeiTed 
on the disti'ict court, shall extend to all cases 
and conti'ovei-sies in bankruptcy, arising be- 
tween the bankrupt, and any creditor or 
creditors, who shall claim any debt or de- 
mand under the bankruptcy"— 2. "To all 
cases and conti'oversies between such cred- 
itor or creditors and the assignee of the es- 
tate, whether in office or removed." 3. "To 
all cases and controversies between such as- 
signee and tlie banla-upt." 4. "And to all acts, 
matters, and things to be done under and in 
virtue of the bankruptcy, until the final dis- 
ti'ibution and settlement of the estate of the 
bankrupt, and the close of the proceedings 
in banla-uptcy." 5. "To compel obedience to 
all orders and decrees passed by them in 
banla-uptcy, by process of contempt and oth- 
er remedial process, to the same extent (that) 
the circuit com-ts may award, in any suit 
pending therein in equity." This enumera- 
tion of the specified cases and conti-oversies 
wherein jurisdiction is given to tiie disti'ict 
court, necessarily excludes all others which 
come within neither class, otherwise this 
specification is utterly useless; so taking it, 
as a settied rule in construing laws, the 
present case being a conti'oversy between a 
petitioner for the benefit of the act, and a 
creditor by judgment and execution before a 
decree, who claims or demands nothing un- 
der or in virtue of the banki'uptcy, the court 
has no jm'isdiction over him. Nor would 
they have any if an assignee had been ap- 
pointed, for the controversy in either case 
would not be between the banki'upt and 
creditor claiming under the banla-uptcy, or 
between the assignee and such creditor; for 
here the creditors claim adversely and para- 
mount to the bankruptcy— not under the 
bankrupt act, but oy then* rights at common 
law and the law of this state. Still less are 
the proceedings in a state court to recover a 
debt by its process, either a matter, a pro- 
ceeding in banki-uptcy, or an act, matter, or 
thing to be done under and in virtue of 
banla'uptcy. On the present motion the con- 
ti'oversy is between a petitioner, and execu- 
tion creditors, whether the latter shall be de- 
prived of the fruits of then- judgment, execu- 
tion, and levy, and be compelled to claim their 
debt under the bankruptcj'. After a decree, 
the conti'oversy would be between the as- 
signee and such creditors, who was no party 
before the district com't, and had never in 
any manner submitted to its jm-isdiction, by 
proving his debt or otherwise. Now if be- 
tween such parties there can be said to be a 
case, a conti'oversy, or proceeding in bank- 
ruptcy, the disti'ict court can take jurisdic- 
tion, exercise it by an order and decree, and 
enforce it by the same process as a circuit 
court can do in a case in equity; but as this 
is the extent to which a district court can 
go, they cannot enforce their orders or de- 
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crees by any i)rocess which is forliidden to 
the circuit court. That court is prohibited 
hj the act of 1793, from gi-auting an injunc- 
tion to stay proceedings in any court of a 
state, and should it do so regardless of the 
prohibition, it would require no small degree 
of judicial hardihood, to attempt to enforce 
it by attachment against the plaintiff, the 
constable, the sheriff, the magisti-ate, the 
judge, or the court, who taking their posi- 
tion on the act of congi-ess, would disobey 
the order. This reference to the power of 
the circuit court, is conclusive to show the 
meaning of the law to be, that the district 
court can make only such orders and decrees 
in bankruptcj' as they may enforce by the 
legitimate process of a coiirt having jurisdic- 
tion of cases in equity, and on parties within 
their jurisdiction. If the court has no jui'is- 
diction, their orders or decrees are mere nul- 
lities. If this motion should be made in a 
suit in equity in this court, on the clearest 
case for an injunction according to the set- 
tled rules of courts of equity, the act of con- 
gress presents an insuperable bar to an in- 
junction, unless there can be found in the 
bankrupt act, some provision which author- 
izes a district judge, to do what the supreme 
court 01' any circuit court cannot do, and that 
too without any appeal from his decision. 
There is not a word in the sixth section which 
can be tortured into such a grant of power 
without a gi'atuitous interpolation, against 
all sound rules of interpreting statutes, 
which prescribe rules of action by courts. In 
this case too, there is a want of jurisdiction 
in the district court, over the persons of the 
plaintiffs in the judgments, or the subject 
matter in controversy; creditors who stand 
aloof from all proceedings in bankruptcy, 
and make no claim under it, are not em- 
braced by this section, it is confined to those 
\^'ho claim under the bankruptcy. The sub- 
ject of the controversy is the right of prop- 
erty, acquired by legal process in state com-ts 
before a decree or the appointment of an 
assignee presenting the question, whether 
alter a levy, it shall be held under a lien 
valid by the laws of this state, or sm-render- 
ed to a receiver to be appointed by the dis- 
trict court. No provision is made for such 
a case, as that of a defendant in an execution 
contesting the right of the sheriff or plaintiff 
to property levied on by a summary order 
of a court other than that by whose process 
and officers the levy has been made; but 
there is in the eighth section a pi'ovision for 
such a case after decree and the appoint- 
ment of an assignee which is the following: 
"That the circuit com't within and for the 
disti'ict wherein deci'ee of bankruptcy is 
passed, shall have concurrent jurisdiction 
with the district court of the same district — 
of all suits at law and in equity, which may 
and shall be brought by any assignee of the 
baula-upt, against any person or persons 
claiming an advei*se interest, or by such 
person against such assignee, touching any 



property or rights of property transferable 
to or vested in such assignee." Such suits 
are limited to two years from the decree 
on or after the cause of action accrued. 
This section embraces cases to which the 
sixth does not extend: it discriminates be- 
tween proceedings in bankruptcy, and suits 
at law or in equity, and would meet the case 
before us, if the assignee was a party plain- 
tiff or defendant: and a final judgment or 
dea'ee would be examinable by an appeal 
or writ of error under the general provisions 
of the judiciary act. When we thus find 
that a controversy between the banki-upt and 
a ci-editor before a decree, is neither within 
the jm-isdiction of the district com't under the 
sixth, nor that of the cu'cuit court under the 
eighth section, it is most manifest, that the 
parties are left in the same position in which 
they stood in the state com't. On the ap- 
pointment of an assignee, he can contest 
the riglits of an execution creditor, or any 
other pereon who claims an adverse interest 
in the property of the bankrupt by a lien 
or pm'chase— but the banlcrupt cannot be an 
actor. The provision of the eighth section 
is most wise and just; it puts cases at law 
and in equity as therein defined, (though 
between citizens of the same state,) on the 
same footing as patent and other cases aris- 
ing under the laws of the United States; 
it submits rights of property to the decision 
of com-ts from whose final decree or judg- 
ment there may be a resort to an appellate 
coiu't, and does not leave the rights of pur- 
chasei*s and creditors dependent on the sum- 
mai'y order of a single judge, which is final 
and without revision. There can be no case 
which more sfa'ongly illustrates the sound 
policy of the law than this, for if an injunc- 
tion can be gi-auted by the disti'ict judge, 
to stay proceedings before a justice of the 
peace or an inferior court, to take property 
under a levy from a constable or sheriff, 
and deliver it over to a receiver, the same 
high power would be equally capable of ex- 
ercise on the process of tliis com't, or the 
supreme com't of the state. Such a power 
is unwarranted by any law, and the opinion 
of this com't will be certified accordingly 
to the district court. 

NOTE [from 1 Pa. Law J. 302]. It will be 
seen, further on, that the court, in this case, de- 
cides all these points against the coiiiisel who 
relied on [Ex parte Foster, Case No. 4,9G0] the 
cited decision of Judpe Story; and as that deci- 
sion has been considered as disturbing the se- 
curity of judicial liens, it is necessary, in order 
to understand a portion of Judge Baldwin's 
opinion, to present an abstract of what has 
been decided and said in the case referred to. 
The case was this: Certain attachments on 
mesne process under the laws of Massachusetts, 
had issued ag.ainst the property of Foster, who, 
after the issuinj? of the attachments, filed his 
petition in bankruptcy, and within six days 
afterwards, (and of course before the decree in 
bankruptcy) applied to the district jiidjie for 
an injunction "against said attaching creditors, 
enjoining them from further proceeding against 
said property, &c., and requiring them to sur- 
render the same to such assignee, as may be 
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appoittted by this court," &c. An injunction 
was granted, restraining the proceeding until 
the final event of the proceedings in Tsankrupt- 
cy; and tlie judge says that if a decree is ob- 
tained, it will prove a bar to further prosecu- 
tion of the suit. The points decided were, ac- 
cordingly, that the district court had power to 
issue an injunction; and 2d, that an attachment 
under the Massachusetts attachment law was 
not a lien within the saving in section second of 
the bankrupt law. "The act of congress," says 
Judge Story, "for wise purposes, has conferred a 
more wide and liberal jurisdiction upon the 
courts of the United States, than the lord chan- 
cellor, sitting in bankruptcy, was authorized to 
exercise. In short, whatever he might prop- 
erly do, sitting in bankruptcy, or sitting in the 
court of chancery, under his general equity 
jurisdiction, the courts of the United States 
are bv the act of 1841, competent to do. 
"Nothing in this act contained shall be con- 
strued to annul, destroy, or impair, &c., any 
liens, mortgages, or other securities on property 
real or personal, which may be valid by the 
laws of the states respectively," &c. The last 
point depended, therefore, on the nature of this 
local-law attachment— a matter about which, 
of course, the profession out of jMassachusetts 
is not so accurately informed. It cannot be dis- 
guised, however, that even from the authorities 
cited by Judge Story, this process appears to 
resemble verv closely, what we, familiarly, call 
a lien, or at any rate, a "security." It resem- 
bles verv much our foreign attachment lien. 
Thus, the sherifif takes possession of the chat- 
tels attached, which are "held as security to sat- 
isfy such judgment as the plaintiff niay recov- 
er'' (Rev. St. Mass. 1S3G, c. 00, §§ 23, 24, as 
quoted bv .Judge Story); and in commenting 
upon the argument of counsel, who went so far 
as to contend that an attachment was a per- 
fect, fixed, and vested lien," and gave a vested 
interest," &c., in the estate attached, the judge 
admits that one of the authorities which he is 
"unable exactly to comprehend," (but to which 
he bows as a decision upon the local law, binding 
on the court) does sustain that position. His 
honor thinks, however, that another case (Atlas 
Bank v. Nahant Bank, 23 Pick. 4S8) shows 
that if such an attachment be a lien, it is not 
such a one as is saved by section second of 
the act With great respect for the learned 
judge, it is thought that it could be shown that 
the latter decision does not overrule the former, 
and is not an authority for the position to 
which it is extended by the judge-. , However, 
if, as has been already said, the decision m L es- 
ter's Case is made on the mere ground of the 
peculiar nature of the Massachusetts process— 
and because it is unlike the lien of a judgment 
or execution as commonly recognized— the deci- 
sion was of course, improperly pressed upon the 
court for this circuit, as deciding the principal 
ease; and some portion of the courts com- 
mentary on the decision proceeds on a misap- 
prehension of what Judge Stoi-y meant to say. 
While, however, Mr. Justice Story, does say, m 
one place, that "the case of an attaching creditor 
is not near so strong as that of a judgment 
creditor who has obtained a fi. fa. under which 
the sheriff has actually seized, &c.," he says in 
another place, "in truth, it bears a closer resem- 
blance to the lien created by a judgment upon 
the real estate of the debtor," and then says, 
"vet a judgment creates no interest m tlie 
land," and cites Conard v. Atlantic Ins. Co., 1 
Pet. [26 U. S.] 386, to sustain this doctrine. 
Admitting the resemblance to a lien of a judg- 
ment, the argument of the judge, appears to be, 
that by a judgment against real property, or by 
u levy on personal property, the general prop- 
erty of the debtor is not divested— that these 
remedies are not strict common law liens, i. e. 
liens where the claimant has actual possession 
of the property— m other words, that they do 
not constitute a property, on right in the very 
substance of the thing, but are merely rights to 
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be paid out of the property before any subse- 
quent incumbrances; or what, in common par- 
lance Pennsvlvanians call "liens." These points, 
ras to the first of which, it is believed there 
never has been any doubt,) being established, 
the judge proceeds to consider the second sec- 
tion of the bankrupt law, and says, "Now, cer- 
tainlv, the natural interpretation of these words 
'liens, mortgages, and other securities on prop- 
ertr real or pergonal,' would seem to be, tnat 
theV referred to things of a like nature; or, as 
the' maxim of the law is, each may be known 
from its associates. 'Nascitum a sociis. Ihe 
words may be all perfectly satisfied by treating 
them as referring to liens fixed and vested m 
the party by a consummate title, such as liens 
by contract, resting on possession or absolute 
by law such as pledges,' and not merely incho- 
ate and conditional liens dependent on a mere 
remedial process. The term 'securities, follows 
'mortgages,' which are clearly vested rights un- 
der grant of the party, defeasible only upon a 
future fulfilment of some condition subsequent. 
* * * If we look back to the enacting clause 
of this same section to which the saving is ap- 
pended as a proviso, we shall see that there, tne 
enumeration is confined to 'securities, convey- 
ances, or transfers of property or agreements 
made' or given,' &c. * ; * Now the natural 
inference certainly would seem to be, that tne 
proviso is carved out of the enacUng clause; 
and saves things ejusdem generis., Sucb lan- 
guage as this would seem to indicate what it 
has been regarded as declaring, that even judg- 
ments and executions before a sale, are not 
"within the proviso; and as the attachment ot 
Foster's goods was before even the petition 
filed, a discharge would divest judgments of any 

Judge Stoi-y, it is true, says in one place: 
"The moment that the decree in bankruptcy is 
passed, it relates back for all purposes of the 
act, to the time of the petition; and as soon as 
the assignee is appointed, all the rights, ^titles, 
powers of authority of the bankrupt vest in him 
by relation from the said period." As liowev- 
er the attachment in Foster's Case, issued be- 
fore the filing of the petition, the decision can- 
not be carried on the back of this doctiine; and 
if followed to results d vests the lien, no mat- 
ter when obtained. It is true, indeed, that this 
glneral language of the learned judge is found 
fn company with other expre^isioiis that would 
perhaps render it unsafe to say that he means 
Sll that is indicated by the general language 
cited. Taken in connection, however with the 
disregard with which the court treats the atf- 
fSment, it may be thought to justify in some 
extent, the surprise which has been expressed. 
Jud-e Story goes on afterwards, indeed, to de- 
cide" the case on what he regards as another 
S-ound-viz. that the attachment being a mere- 
Iv conditional lien dependent for final effect on 
the result of the suit, if the bankrupt obtains 
a discharge, the debt will be discharged like- 
wise and this discharge would be pleadable in 
bar to tlie attachment suit, as a plea puis dar- 
rein continuance. But does not this fact de- 
nend exactly upon the former question, i. e. 
whether the^ attachment is a "lien' as "other 
seeuritv," for if it be, then by the language of 
the proviso in section 2d, the discharge cannot 
in nnv way, "annul, destroy, or impair it. 

The reporter begs, however, to refer the read- 
er to the case itself; which, appearing to him 
to deal in vague, and not ahvays consistent lan- 
guage, he finds himself unable, precisely to pre- 
sent. While as he has said, its language, m 
places, is, certainly, imprecise, he himself con- 
siders the decision rather as an attempt to ab- 
rogate in a particular instance, and in favour of 
the equitable provisions of the bankrupt law, the 
effect of the aiassachusetts attachment process; 
and that to justify this, the learned judge has 
been urged into doctrines which are not law; 
and of which in fairer eases he would be the 
last person to make a practical application. 
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The court, m this circuit, as has heeu said, con- 
siders the case ad more dnngerous, aiid as going 
further. 
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Case Ho. 4,115. 

DTTDLEY et al. v. The SUPERIOR. 

SEXTOX et al. v. The TROY. 

H Xewb. 17G; * 3 Am. Law Reg. 622.] 

District Court, S. D. Ohio. July 3, 1855. 

jUahitime Liens — Matekials and Supplies — 
Home and Foueign Pouts — Puesumptiox of 
Knowledge— ExKoi.L-MKXT — Pkioiuties— Waiv- 
EK OF LiEX — State Statutes—Master's Wages. 

1. In a controversy, in which the question is, 
whether a steamboat was a foreign or domes- 
tic boat, at the time the account accrued, for 
which the libel is filed, the enrollment, made 
xmder oath by the managing owner, pursuant 
to the third section of the act of congress, of 
the 31st December, 1792 [1 Stat. 2S7], requir- 
ing the enrollment to be made at the port near- 
est the residence of the owner, is prima facie 
evidence that the boat belonged to suoh port. 

[Cited in Hill \. The Golden Gate, Case No. 
C,492; Collins v. The Fort Wayne, Id. 3,- 
012; U. S. V. The P. W. .Tohnson,;id. 15,-. 
179; The Xaney Bell. Id. 9,199; The Al- 
bany, Id. 131; The Nancy Dell, 14 Fed. 
747.] 

2. The proof afforded by the enrollment, in 
such a controversy, will be held conclusive as to 
the character of the boat, unless contx'adicted 
by clear evidence of the notorious residence of 
the owner, or owners, at a place or port other 
than that named in the enrollment. 

[Cited in The Rapid Transit, 11 Fed. 329.] 

3. When the owners of a boat reside at differ- 
ent ports, the vessel is to be considered a do- 
mestic vessel at tlie port where she is enrolled. 

[Cited in The George T. Kemp. Case No. 5,- 
341; The Ellen Holgate, 30 Fed. 126.] • 

4. The presumption of the knowledge that a 
boat belongs to the port of its enrollment, as 
to those who furnish supplies or materials at 
^hat port, is strengthened by the fact that it 
bears on its stern, in conspicuous letters, as re- 
quired by the act of congress, the registered 
name of such boat, with the port to which it be- 
longs, especially when the evidence is, that such 
boat made several trips weekly, to and from 
such port. 

[Cited in The Samuel Marshall, 49 Fed. 760.] 

O- As to those claiming liens on a boat, as 
for supplies and materials furnished under the 
circumstances above stated, proof that they 
gave credit to the boat, as of a port of anoth- 
er state, will not avail, unless they have used 
ordinary diligence to ascertain its true charac- 
ter, or fraudulent or unfair means have been 
used to mislead and deceive them, as to the 
place to which it belongs. 

[Cited in The J. W. Tucker, 20 Fed. 131; 
The Woodward, 32 Fed. 039.] 

6. Where a boat has been sold under an order 
of the court of admiralty, and the proceeds paid 
into the registry, and the fund is insufficient to 
pay all the claims against it; on a question of 
distribution, the claimants will be paid accord- 
ing to their priorities of privilege. In this case: 
1. Claims of seamen for wages; 2. Material 
men having a lien by the general maritime law; 
3. Material men having a lien by virtue of a 
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seizure under a state law, without reference to 
priority of seizure. 

[Cited in Srodes t. The Collier, Case No. 13,- 
272; The St. Joseph, Id. 12.229; The Gen- 
eral Burnside, 3 Fed. 229; The J. W. Tuck- 
er. 20 Fed. 134; The Lady Boone, 21 Fed. 
733.] 

7. A claimant, having an original admiralty 
lien, who has proceeded under a state law, in 
a state court, to enforce it, will be deemed to 
have waived such original lien, and must rely 
solely on the lien acquired by the seizure under 
the state law. He cannot resume it at pleas- 
ure, and thus be reinstated to his original 
x'ights. 

[Applied in Stapp v. The Swallow, Case No. 
13,305; Cited in The D. B. Steelraan, 4S 
Fed. 5 2. Explained in The Cerro Gordo, 
54 Fed. 393.] 

8. For supplies furnished, or repairs made to- 
a boat belonging to another state, there is an 
undoubted admiralty lieu, equivalent to an hy- 
pothecation of the boat; but for repairs and 
supplies at the home port, there is no lien, un- 
less given by the state law. 

9. It is competent for a state to provide such 
a lien, and the national admiralty courts will 
execute a state law for such a purpose; but 
state legislation cannot supersede or destroy a 
lien acquired by the general maritime law. 

[Cited in Harris v. The Henrietta, Case No. 
6,121.] 

10. A master of a boat or vessel has no lien 
for his wages as such. 

[These are two cases in admiralty,— the 
first, Stephen Dudley against the steamboat 
Superior, being a libel for supplies and ma- 
terials, -while the second, James M. Sesiion 
against tlie steamboat Troy, is a libel for 
wages.] 

John Ganson and D. O. Morton, for libel- 
ants. 

Passett & Kent and Willey & Gary, for re- 
spondents. 

LEAVITT, District Judge. The question 
before the court in these cases being sub- 
stantially the same, it is not deemed nec- 
essary to give them a separate consideration. 
The principles to be settled apply alike ta 
both, and w^ill be carried out in the decrees 
to be entered, although the facts of each 
case are not wholly identical- 

In the first-named case, the libelants filed 
their libel in this court on the 28th of Oc- 
tober, 1853, claiming a balance of $1,375.97, 
for supplies and materials furnished at the 
port of Buffalo, in the state of New Y'ork,. 
averring that the Superior, during the period 
included in the account, was running be- 
tween ports and places on the shores of lake 
Erie, lying in different states, and that she 
belonged to a port in Ohio. Many interven- 
ing claims— upwards of forty in number, 
and amounting, in the aggregate to .$22,654.- 
23, have been filed under the original libel, 
consisting of claims for seamen's wages, re- 
pairs, supplies and materials, and one by 
mortgage. The interveners are residents of 
either Ohio, or New York, with the excep- 
tion of one residing in Erie, in the state of 
Pennsylvania. Under the original libel in 
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the case of tlie Troy, tliere are some forty 
iutervenei-s, all residents of Ohio and New 
York, whose claims amount in the whole to 
§17,728.11, and emltrace the same classes 
and descriptions as those against the Su- 
perior. Without detaining to notice the pre- 
vious proceedings and orders in these cases, 
it will be sufficient here to state, that at the 
April term, 1854, of this court, by the con- 
sent of all the parties in interest, an inter- 
locutory order was entered for the sale of 
these boats, and directing that the proceeds 
should be paid into the registry, subject to 
the future order of this court, for their ap- 
portionment and distribution. At the suc- 
ceeding October term, the marshal returned, 
that the Superior had been sold for $5,700, 
and the Troy for $6,610; the amount in each 
case being altogether insufficient to satisfy 
the claims exhibited respectively against 
them. From the number and diversified 
character of the claims presented, and the 
complicated questions of priority likely to 
arise in the distribution of the proceeds, at 
the October term, A. D. 1854, upon the appli- 
cation of the parties, the cases were referred 
to H. B. Garrington, Esq., as a special com- 
missioner to inquire into and report upon 
the character of the various claims exhibited 
and the order of their priority. The com- 
missioner, in the discharge of his duties, at 
the late term of this court, submitted a full 
and elaborate report on the various matters 
referred to him, which from its fullness 
and general accuracy, has greatly aided in 
the right understanding of the claims and in- 
terests of the contending parties. 

The questions now before the court for its 
decision, arise on exceptions to the findings 
and conclusions of the commissioner. 

The first inquiry presented, and one which 
most materially affects the standing and in- 
terest of these parties, in a court of admi- 
ralty, relates to the port or place to which 
these boats belonged, during the periods em- 
braced in the accounts now presented as 
maritime claims. The commissioner has re- 
ported, as his conclusion, from the evidence 
before him, that from the autumn of 1852 till 
the oth of June, 1853, they belonged to Buf- 
falo, in the state of New York, and that from 
the last-named dates they were Ohio boats. 
As the result of this finding, the claimants 
residing at Buffalo, whose accounts run from 
the fall of 1852 till the 5th of June follow- 
ing, would be domestic creditors, and as 
such, would have no maritime lien on the 
boats, other than that given by the local 
laws of New York and Ohio. On the other 
hand tlie creditors resident in Ohio, whose 
accounts nin during the time stated, would 
be foreign creditors, and as such, have 
a lien under the general maritime law. The 
facts on which the commissioner bases his 
conclusions, as to the character of these 
boats may be briefly stated as follows: The 
Superior was purchased by William H. For- 
sytlie, at Buffalo, in the fall of 1852, and was 
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fitted out and equipped at that place under 
his immediate superintendence, during the- 
winter and- early part of the spring follow- 
ing. It was enrolled at Buffalo, as of that 
port, on the 5th of IMarch, 1853, and subse- 
quently, on the 2d of May following, as of" 
the same place. These enrollments were 
made by Forsythe, the principal owner, un- 
der oath, in accordance with the third sec- 
tion of the act of congress of the 31st of De- 
cember, 1792, which requires among other 
things, that the enrollment shall be made at 
the port nearest the residence of the owner. 
Forsythe, at the time of the enrollments, had 
the sole management of the boat; his co- 
proprietor residing at Cleveland, in the state- 
of Ohio. After it was equipped and enroll- 
ed, as required by the act of congress referred 
to, the name was put on its stem, as fol- 
lows: "Superior, of Buffalo." Early in June, 
1853, it ceased to run to Buffalo, and from- 
that time was employed in running from 
Cleveland and Toledo in. Ohio. The Troy 
was also enrolled at Buffalo, the 26th of Oc- 
tober, 1852, as of that port, upon the oath of 
Forsythe, as the managing owner, having at 
the time an interest of three-fourths in the- 
boat; the other fourth being owned by a 
resident of Buffalo. Upon the stern the 
words, "Troy, of Buffalo," were conspicuous- 
ly painted. It had been previously enrolled 
as of Toledo, Ohio; changes in the enroll- 
ment having been made after the purcliase 
by Foi-sythe and his co-owners. In October,, 
1853, both the boats were mortgaged by For- 
sythe, and the mortgage was recorded at 
Buffalo. 

In addition to the foregoing facts, bearing 
directly on the question of the character of 
these boats during the period referred to, the 
depositions of several witnesses were taken, 
in relation to the residence of Forsythe, the 
principal and managing owner of the boats. 
From these depositions, it appears, that For- 
sythe at the time was an unmarried man, of 
somewhat irregular habits; and although his 
parents resided in Ohio, he seems not to have 
had any fixed or notorious residence- It is- 
not strange, therefore, that there should be 
some conflict in the evidence, touching his- 
i-esidence. I do not propose to analyze this- 
evidence with a view to show in what di- 
rection the scale preponderates. It is suffi- 
cient to state, that in so far as Forsythe may 
be deemed to have had any place of resi- 
dence during the period in question, the- 
weight of the evidence sustains the conclu- 
sions of the commissioner, that it was at 
Buffalo. It is true the oral testimony of 
Forsythe on the hearing, if accredited, would 
lead to a different result; but, for reasons 
not necessary to be stated, but which will be 
obvious to those acquainted with the facts, 
the court cannot do otherwise, than to view 
his statements as whoUy unreliable. Under 
the circumstances of this case, it is clear the 
enrollments of these boats are prima facie 
evidence, that they belonged to the port of 
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Buffalo at the time of their registry. It is 
true, in controversies between the owners of 
a vessel, involving a question of title merely, 
the enrollment is not even prima facie evi- 
dence, ^^'"hen offered to show title or pro- 
prietorship in the person making it, it is 
wholly inadmissible as evidence, for the rea- 
son that it is proof only of his acts, and can- 
not be received against other parties. But, 
upon an incidental question, not affecting the 
title of tlie parties, it is competent evidence; 
and Tinless contradicted by clear evidence, 
will be held conclusive as to the port or 
place to which the vessel belongs. Evidence 
of the notorious residence of the owner, at a 
place different from that stated in the en- 
rollment is doubtless admissible, and may 
be available in conti-adiction of the enroll- 
ment. But, in this case, there is no proof for 
which this effect can be fairly claimed. In 
the case of Tree v. The Indiana [Case No. 
14,165], the enrollment seems to have been 
regarded as conclusive evidence of the port 
to which the vessel belonged. The facts were 
briefly these: The vessel was built and own- 
ed in New Jersey, and was enrolled by the 
owners at Egg Harbor, in that state, as of 
that port- Subsequently, a citizen of Phila- 
delphia purchased a part of the vessel, and, 
on this change of ownership, it was enrolled 
at that place and as of that poi't; the other 
owner still residing in New Jersey. It was 
insisted that it belonged to that state; but 
the court held, that from the date of the en- 
rollment at Philadelphia, the vessel was of 
that port, and not of the port in New Jersey, 
where a majority of the owners resided. It 
is urged, however, that the creditors of these 
boats, residing at Buffalo, aided in the re- 
pairs, and furnished supplies and materials, 
under the belief that they were foreign and 
not domestic boats, and that they are to be 
regarded, in a conti-oversy touching their in- 
terests as creditoi's, as having the character 
which they supposed them to possess. This 
is doubtless the true doctrine, if fraud or un- 
fair means have been uss'd to lull the vigi- 
lance of the party giving the credit, or mis- 
lead or deceive him, in respect to the real 
character of the boat or vessel. There is, 
however, no evidence in this case, that any 
such means were resorted to. It is true a 
card purporting to have been issued by For- 
sythe and another person, announcing tliat 
they had commenced the forwarding and 
commission business at Clevtland, in the 
state of Ohio, has been offered in evidence. 
It is not material to decide whether this can 
be received as evidence, unaccompanied with 
proof bringing home the knowledge of such 
business arrangements to the pei-sons giving 
the credit at Buffalo. There is no proof of 
this character offered, and no ground there- 
fore for the inference or presumption, that 
the card referred to could have misled them 
in reference to the character of the boats as 
foreign or domestic. The enrollments of the 
lOoats were of record in the custom-house at 



Buffalo; and slight diligence would have en- 
abled those interested to know to what porr 
or place they belonged. Besides, these boats 
during that part of the season of navigation 
in which they were engaged in the Buffalo 
ti-ade, arrived at, and departed from tliat 
port, several times eveiy week, bearing on 
their stems the significant announcement, 
and giving to all a standing notification that 
they belonged there. 

The evidence, therefore, clearly warrants 
the conclusion that these boats did, in legal 
estimation, belong to Buffalo up to the 5th 
of June, 1853, when it was notorious they 
were wholly withdrawn from that trade, and 
were thenceforth, during that season, em- 
ployed between ports and places within the 
state of Ohio. As a consequence, those who 
aided in repairs, or furnished supplies and 
materials at Buffalo, prior to the 3th of June, 
can be viewed, under the circumstances, in no 
other light than as domestic creditors, and as 
such, have no other lien, other than that given 
by the statutes of New York and Ohio. Subse- 
quent to that date, they occupy the position of 
ci editors of foreign boats, and their rights 
as such will be recognized and enforced. 
And, as a further result, the Ohio claimants, 
whose accounts date from tlie time of the en- 
rollments of these boats to the 5th of June, 
18.33, occupy the standing of creditors of foi*- 
eign boats, and as such, liave a clear ad- 
miralty lieu, which will be enforced as to 
those who have not waived such lien by re- 
sorting to the local law of Ohio for the re- 
covery of their claims. From the report of 
the commissioner, it appears tliat many of 
the Ohio creditors who, in accordance with 
the conclusion just stated, had a clear mari- 
time lien on the boats, independent of that 
given by the local law, have proceeded to ob- 
tain seizures of the boats under that law, 
and by x^i'ocess from the state courts. They 
have included in their claims, not only ma- 
rerials, supplies, etc., furnished those boats, 
while they were, to them, boats of a home 
port, but also such as were furnished while 
they were of a foreign port. I have found 
no reported case settling decisively the effects 
on the right of a party having an admitted 
admiralty lien, who voluntarily waives that 
lien, and resorts to the local law for his in- 
demnity and protection. There can be no 
question of his right to do so; but I sup- 
pose, in analogy to the doctrine of waiver, as 
applicable to other cases, that the party thus 
abandoning his maritime lien, as before stat- 
ed, cannot resume it at pleasure, and there- 
by be reinstated in his original rights. With- 
out knowing how or to what extent this prin- 
ciple may affect the interests of the niimerous 
claimants in these cases, I am inclined to 
sustain it; and the decree to be entered 
will be framed accordingl3\ 

In this posture of these cases, the important 
question arises, on what principle is the dis- 
tribution of the proceeds in the registry to be 
made? Concerning the. claims for seamen's 
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wages, there is no controversy. It is conced- 
ed tliey must be first paid out of the funds 
on hand. The next class in the priority of 
privilege are the material men. As hefore 
stated, some of these are residents of Ohio, 
some of New York, and one of Pennsylvania. 
Some claim as the creditors of a foreign 
boat, and rely on their general admiralty lien; 
and some claim under liens acquired by vir- 
tue of the laws of Ohio. The proceeds in the 
registiy, it appears, will not pay more than 
fifty per cent, of the claims reported by the 
commissioner as constituting liens on the 
boat After paying seamen's wages, the com- 
missioner has adopted the conclusion that the 
material men, whether having original ad- 
miralty liens, or liens acquired by seizure un- 
der the statute of Ohio, occupy the same rank 
of privileges, and must be paid pro rata, so 
far as the proceeds will reach. And this 
view is concurred in by tlie proctors rep- 
resenting a large number of the claim- 
ants. The question here indicated is cer- 
tainly one of great interest, and I regret to 
say, I am aware of no authorities bearing 
directly on it. In some of its aspects, as 
applicable to the present case, the pro rata 
rule of distribution insisted on seems just 
and equitable; and I would cheerfully adopt 
it, if it did not conflict with what I suppose 
to be the settled doctrines of the maritime 
law. I am not prepared for, and therefore 
shall not attempt an extended discussion of 
the principles involved in the inquiry before 
stated. I shall content myself with a very 
brief statement of some of the reasons which 
occur to me against placing all the material 
men who are claimants in this case on a 
footing of equality, and applying to all the 
pro rata rule of distribution. It is obvious 
to me that there is a clear distinction be- 
tween those claimants for repairs made, or 
supplies and materials furnished to these 
boats, as boats of a foreign port or state, for 
which a lien or privilege attaches by virtue 
of the general maritime law, and those which 
exist only by seizure under the local law of 
a state. The former have their origin in the 
fact, or the presumption of the fact, that the 
credit is given, not to the owner or master, 
but to the vessel; and by the admitted doc- 
trine of the maritime law, it attaches from 
the time the credit is given, and is equivalent 
to an exijress hypothecation of the vessel. It 
adheres to the res as a subsisting and efii- 
cient lien, wherever it goes, and into whose- 
soever hands it may pass. Not so, however, 
in regard to credits given in a home port. 
These are supposed to be on the credit of the 
master or owner, and do not import a lien 
on the vessel, unless provided by express 
legislation of the state in which the credit 
is given, and on grounds unknown to the 
general maritime law. The right of a state 
thus to legislate has long since been conceded 
by the highest courts of the Union; and it is 
equally well settled, that when such a lien is 
created by a state law, it may be enforced 
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in the admiralty courts. But I am not aware 
that it has been anywhere admitted that state 
legislation can interfere with, supersede or 
destroy a right or lien previously acquired 
under the national maritime law. On the 
contrary, the existence of such a power in the 
states has been strongly denied. They may 
declare that a lien shall exist in cases desig- 
nated, and provide for its enforcement by a 
seizure in rem; but, clearly, the lien so ac- 
quired must be subordinate to those existing 
before, in favor of other pai-ties. Under the 
water craft law of Ohio, there is no lien, 
till after the seizure of the thing. To hold 
that this lien places the attaching creditor 
on a footing of equality with one who has 
an admitted maritime lien on the same ves- 
sel, would be virtually to set aside the claim 
of the latter, and wholly to defeat his right 
Such, at least, in cases lil^e the present where 
the proceeds of sale are not sufficient to pay 
all the claims against the vessel, would be its 
virtual effect I cannot suppose that such a 
result was intended by the Ohio statute; but 
if admitting of such a construction, it implies 
the exercise of a power by the legislature, 
in conflict with the constitution and laws of 
the United States. 

But without pursuing this subject further, 
I will state, as the result of my reflections on 
the question stated, that in determining the 
mode of distribution of the funds in the reg- 
istry, there must be a discrimination in favor 
of those claimants who have a subsisting 
maritime lien, and those who subsequently 
acquired liens by seizure under a state law. 
There is certainly a fallacy in the argument 
by which the conclusion is reached, that be- 
cause those having these statutory liens, are 
material men, they. are to have the same 
priorities of privilege as those who have pre- 
vious maritime liens. The origin and nature 
of these liens, must be regarded in fixing on a 
rule by which distribution of the proceeds 
shall be made. Such 1 understand to be the 
rule sanctioned by the learned judge of the 
district court of Maine, in the case of The 
Paragon [Case No. 10,708]. He says, "Where 
all the debts hold the same rank of privilege, 
it the property is not sufficient fully to pay 
all, the rule is, that the creditors shall be paid 
concurrently, each in the proportion to the 
amount of his demand. But, when the debts 
stand in different ranks of privilege, then the 
creditors who occupy the first i-anlc, shall be 
fully paid, before any allowance to those who 
occupy an inferior grade." Being as I think, 
warranted in the conclusion, "that the class 
of claimants, in whose favor there existed a 
present valid maritime lien, are entitled to a 
priority in the disposition of the funds in the 
registiy, I shall decree, that such be first paid, 
without reference, as between them, to the or- 
der of time in which their claims respective- 
ly accrued. After excluding those claim- 
ants who have abandoned their maritime 
liens, by resorting to seizure under a state 
process, there will be but a small number. 
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occupying the first rank of privilege, among 
the material men. It appears, however, from 
the analysis of the claims submitted by the 
commissioner, that there are som<5 of this 
description. These will be ascertained by ref- 
erence to the report; and full payment will 
be decreed to them, so far as they have ad- 
miralty liens. The claim of George P. Mor- 
ton, of Erie, Pennsylvania, the boats being 
foreign to him, will be included in the class 
of privileged claims to be first paid. The 
claims for seamen's wages, and the preferred 
class of material men being provided for in 
the decree, those who have acquired liens by 
seizure under the laws of Ohio, will con- 
stitute the next class. These will be paid pro 
rata, from the funds remaining, without ref- 
erence to tlie order of time in which the seiz- 
ures were made. It is proper to notice that 
the claim of .Tames M. Sexton, the original 
libelant in tlie case of the Troy, embraces an 
account for wages, as master of the boat, and 
also as mate. It is clear, that upon no prin- 
ciple has the master a lien on the vessel for 
his* wages. This part of the claim is there- 
fore rejected, and the decree will embrace 
only the amount due him for wages as mate. 
These are the only material points pre- 
sented on the exceptions to the report of the 
commissioner, A decree in each of the cases 
will be entered in accordance with the prin- 
ciples before stated. The Hbels filed by inter- 
veners having neither an admiralty lien or a 
lien by seizure under the Ohio statute, are 
dismissed at the costs of the libelants. 
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DUER V. SMALL et al. 

[4 Biatehf. 2G3; ^ 7 Am. Law Reg. 500: 17 
How. Pr. 201.] 

Circuit Court, S. D. New York. Feb. 8, 1859. 

Taxatiox— Tax on Business op Kox-Residexts 

— COXSTITCTIOXAL LaW. 

1. The law of the state of New York (Laws 
ISoo, c. 37) which provides that all persons do- 
ing business in the state as merchants, bankers 
or otherwise, and not residents of the state, 
shall be assessed aad taxed on all sums invested 
in said business, the same as if they were i*esi- 
dents of the state, is not a Tiolation of the con- 
stitution of the United States, or otherwise ille- 
gal or void. 

2. The provision of such law, that the tax 
on tho pei^onal estate of such non-residents 
may ''be collected from the property of the 
firms, persons or associations to which 'they sev- 
erally belong," cannot, on a bill filed by a non- 
resident member of a firm doing business in the 
state, to restrain the collection of such tax, to 
which bill the other members of the firm are 
not made parties, be questioned as to its valid- 
ity. 

3. A poi-tion of a law may be invalid, while 
another portion of it is valid. 

^ [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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In equity. The plaintiff, who was a resi- 
dent and citizen of the state of New .lersey, 
and had been such since the month of Jan- 
uary, 1855, was, during all that time, en- 
gaged in the business of banking in the city 
of New York, as a partner in the firm of 
James G. King & Sons. The defendant 
Small was the receiver of taxes in and for 
the city and county of New York. The law 
of the state of New York (Laws 1855, c. 37) 
provides, that all persons doing business in 
the state of New York, as merciiants, bank- 
ers, or otherwise, and not residents of the 
state, shall be assessed and tiixed on all 
sums invested in said business, the same as 
if they ^vere residents of the state. Residents 
and non-residents, with respect to taxes on 
personal property invested in business in the 
state, are put on an equality. The plaintiff 
was assessed and taxed upon his personal 
property invested in his said business in the 
city of New York, in the years 1855, 1856, 
and 1857. The amount of those taxes was 
about $1,400. He refused to pay them. He 
alleged, in his bill, that the law of the state 
of New York was in violation of the consti- 
tution of the United States, and was other- 
wise illegal and void, and prayed for an in- 
junction restraining the defendant Small, 
and others who might claim authority to 
act, from issuing any warrant or other in- 
strument, and from taking any steps, for the 
collection of said taxes, and from levying 
upon any goods or chattels to satisfy the 
same. The defendants demurred to the bill. 

J. C. Bancroft Davis, for plaintiff. 
Abraham R. Lawrence, Jr., for defendants. 

INGERSOLL, District Judge. Taxes are 
a portion that each individual gives of his 
property, in order to secure or have the per- 
fect enjoyment of the remainder. Govern- 
ments are established for the protection of 
persons and property within the limits of the 
state; and taxes are levied to enable the 
government to afford or give such protec- 
tion. They are the price or consideration 
paid for the protection afforded. When the 
[person] - of an individual receives the pro- 
tection of the state by its laAvs, it is right 
that he should afford to the state, in the way 
of taxes, a recompense or consideration for 
such protection; for, otherwise, that protec- 
tion could not be extended to him. With- 
out taxes, the state would be powerless to 
afford protection; and, when the property of 
an individual receives the protection of the 
state, it is equally right that the property 
protected, no matter whether it be real or 
personal, should in such way yield a recom- 
pense or consideration. The owner of prop- 
erty within the limits of a state, no matter 
whether the property be real or personal, 
and no matter where the owner has his 
domicil, has a right to call upon the gov- 
ernment of the state to protect such property 

= [7 Am. Law Reg. 500, gives "property."] 
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T)y its laws and its officers acting nndei- such 
laws. But sucli protection cannot be afford- 
ed, unless means, by tlie way of taxes, are 
f urnislied to afford the protection. And tax- 
-es are no more to be levied upon the prop- 
•erty of the resident to protect the property of 
the non-resident, than taxes are to be lev- 
ied upon the property of the non-resident to 
protect the property of the resident. The 
property of a non-resident Tvithin the limits 
^f a state, whether it be real or personal, is 
equally protected by the laws with the prop- 
erty of a resident There would appear, 
therefore, to be no good reason why it should 
not equally pay in taxes for such protection 
—no good reason why the non-resident, with 
the resident, should not give a portion, in 
order to secure tlie perfect enjoyment of the 
remainder. 

The laws of New York, like the laws of all 
the states in the Union, declare that all real 
estate within the state, by whomsoever own- 
ed, shall be taxed. The laws of the state, 
by virtue of which the taxes in the bill 
complained of were imposed, declare, tliat 
all personal estate invested by a non-resident 
owner in business within the state, {and 
who, by such investing, calls upon the state 
for protection to such property,) shall be as- 
sessed and taxed the same as if it were so 
invested by residents— that all personal prop- 
erty invested in business within the state 
shall pay alike for the security and protec- 
tion afforded it by the government; and 
means are provided by the laws to make it 
pay for such security and protection. 

If a non-resident does not wish to pay for 
such security and protection, he can with- 
draw his personal property from the state, 
onti thus free himself from such payment 
There is no law which compels him to put his 
pi-operty under the protection of the laws 
of a state of which he is not a citizen or resi- 
dent But, while lie asks and demands pro- 
tection from the laws, there is no good rea- 
-son why he should not pay for it— no good 
reason why he should demand that the prop- 
erty of the resident should pay for it. And 
there is no higher law of the United Slates 
which gives a non-resident a right to de- 
mand that the property of the resident citi- 
zen should pay for the protection afforded by 
tlie laws to the property of the non-resident 
citizen. The equal "privileges and immuni- 
ties," secured to "the citizens of each state," 
in the several states, does not demand such 
-a requirement as this. 

With respect to real estate, the non-resi- 
dent cannot withdraw it from the state, even 
if he does not like the law, but is compelled 
to let it remain within the limits of the state 
where it is taxed. The superior law of the 
United States, which forbids the imposition 
-of duties by a state upon property imported 
from a foreign country, does not forbid the 
-state, after it has baen imported and has 
^become mixed with other property in the 
:state, and thereby requires the protection of 
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the laws of the state, from exercising the 
right to require that such property, by whom- 
soever it may be owned, shall pay for the 
protection afforded it 

It is admitted by the plaintiff, that the real 
estate of a, non-resident is liable to pay, in 
taxes, for the protection afforded it by the 
state; and the chief reason urged why per- 
sonal estate is not subject to the same rule is, 
that the rule of law is, that personal estate 
follows the person of the owner, and that, 
therefore, it may be taxed in the state where 
the owner is domiciled. There is no alle- 
gation in the bill that the personal estate of 
the plaintiff, invested by him in business 
within this state, has been taxed in New 
Jersey, the state of his domicil. But, if it 
were so taxed, it would not follow that it 
cannot be taxed in the state where it actual- 
ly is, and where protection is actually af- 
forded it If a non-resident owner of 
real estate should be taxed in the state of his 
domicil on an assessment of what he was 
worth, which included the value of the real 
estatp which he owned in another state, or 
if he should be assessed upon his income, 
which included the rent of such real estate, 
that would be no good reason why the state 
in which the real estate was, and which ac- 
tually afforded the protection of its laws to 
it, and by which protection he would be 
enabled to receive rent, should not have the 
right to compel such real estate to contribute 
to the expense and cost of such protection 
actually afforded. 

Bank stock is personal estate. According 
to the rule of law, it follows, with all other 
personal property, the person of the owner. 
Such stock, whether owned by a resident or 
a non-resident, is usually taxed in the state 
where the bank is located. It is believed 
that laws taxing such stock are not obnox- 
ious to the charge of being opposed to any 
constitutional law, either state or national. ■ 
It would seem to be enough that the proper- 
ty of a non-resident, whether that property 
be real or personal, should be put upon an 
equality, in respect' to taxation, with the 
property of a resident, without requiring 
that it should -have greater privileges. 

The taxing power of a state is one of its 
attributes of sovereignty, and where there 
has been no compact with the federal gov- 
ernment, or cession of jurisdiction, for the 
purposes specified in the constitution, this 
power reacnes all the propertj' and business 
within the state. Nathan v. Louisiana, S 
How. [49 U. S.] 73, 82. In the case of Cat- 
lin V. Hull, 21 Vt 152, it was held, that the 
personal property of a non-resident in a 
state where he was not domiciled, might be 
taxed in such latter state. 

The law of New York prescribes that the 
tax on the personal estate of such non-resi- 
dents may "be collected from the property 
of the firms, persons or associations to which 
they severally belong." It is not neces- 
sary to consider this portion of the law, 
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altbougli its invalidity is alleged by the 
plaintiff. No one but the plaintiff com- 
plains of it. Admitting, fou the purpose 
of the argument, that James G. King and 
the other individuals of the firm of ^hich 
the plaintiff is a member, could ^justly com- 
plain of tliis particular mode prescribed for 
ihe collectioa of the tax against the plaintiff, 
if it should be attempted to be followed, on 
the ground that it is objectionable, as being 
opposed to the fundamental law, yet they 
make no complaint by this bill. They may 
never have any cause of complaint. They 
are not parties to this bill. The question is 
—has the plaintiff any just cause of com- 
plaint against this law, or the manner in 
which the tax has been assessed against his 
personal property in the state, by virtue of 
its provisions? The question is— can he re- 
sist the payment? A portion of a law may 
be invalid, while another portion of it is val- 
id. An invalid provision of a law will not 
affect another and distinct provision which 
is valid. 

Without going into the question, therefore, 
whether James G. King and the other mem- 
bers of the firm, (excepting the plaintiff,) 
would have any cause of complaint if the tax 
should be collected from their property, I 
hold that the allegations in the bill are not 
sufficient to justify the court in interposing 
in favor of the plaintiff, by injunction. The 
bill, must, therefore, be dismissed. 
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In re DUERSON. 

[13 N. B. R. 183.] ^ 

District Court, D. Kentucky. 1876. 

COXSTITITIONAI.ITY OF BaXKRUPT LaW— UnTFORJI- 

JTY — Adoi'tiox of State Exemption Laws- 
Exemptions. 

1. A bankrupt law which is not uniform is 
void. No law can be uniform which prescribes 
rules for one state different from those pre- 
scribed for another, 

2. Congress in adopting the exemption laws 
of a state as part of the bankrupt law [of If-GT 
{14 Stat. 517)1 cannot dispense with any of the 
limitations imposed by that law.. 

3. Under the laws of Kentucky an exemption 
of land cannot be allowed as against debts con- 
tracted before its acquisition. 

4. The right of exemption must exist, if at 
all, at the date of the commencement of pro- 
eeedinss in bankruptcy. 

5. Under the laws of Kentucky, a bankrupt 
is not entitled to an e-^'emption of an undivided 
interest in land on which there are no improve- 
ments, appurtenances, or dwelling houses, al- 
though he has expressed an intention to make 
it a homestead. 

On certificate of register in bankruptcy. 

By Wilbur F. Browder, Register: 

Thomas Duerson, a citizen of Todd county, 

Kentucky, died intestate November 26, 1873, 

leaving certain real and personal property 

which descended to his seven adult children 

^ [Reprinted by permission.] 
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and heirs-at-law, of whom George T. Duer- 
son, the bankrupt, was one. On the 27th 
day of December, 1873, the heirs-at-law met 
upon the premises in Todd county, and 
agreed upon a parol division of the real estate 
among themselves. No deeds of partition 
were made; a mere verbal agreement was 
entered into, whereby each of the parties in 
interest was to receive certain particular por- 
tions of the three hundred and four acres 
of land which had constituted the farm of 
their deceased ancestor. On Ihe 27th day 
of Januai-y, 1874, this inchoate division was 
formally confirmed and perfected by the ex- 
ecution of proper deeds of partition by and 
to all the parties concerned, and by these 
conveyances eighty-eight acres of unimproved 
land were allotted to the bankrupt and his 
feeble-minded brotlier, Isaac Duerson, for 
whom the bankrupt was then and is now 
acting as a quasi committee. The convey- 
ance was to them jointly, but it was verbal- 
ly understood at the time that the western 
moiety of the land was the special propeity 
of the banla-upt, while the eastern half shotdd 
belong to Isaac. The deed under which these 
parties held contained no such stipulation, 
the gi'ant being to the two jointly, without 
any limitations as to the terms of any f utiu-e 
settlement between the banki-upt and his 
brother. At the time of the ancestor's death 
—November 27, 1873— the banknipt was a 
bona fide housekeeper, with a family, near 
Whippoor will, in Logan county, Kentucky. On 
the 12th day of Januai-y, 1874, he proceeded to 
Todd county, rented a dwelling within reach 
of his newly acquired possession, and began 
to make rails with which to inclose the land. 
Pending these operations, his family re- 
mained in Logan county, and did not remove 
to the rented place, in the vicinity of the 
land, until March, 1874. It is in evidence 
that the banla-upt stated and declared at the 
time of the parol division of the land— De- 
cember 27, 1873— that he intended to improve 
and occupy his quota of the land as a home 
for himself and family, but that he could not 
remove to the place imtil the fall of 1874. 
The ti-act of eighty-eight acres was wholly 
unimproved. There was no dwelling, no 
house or structure of any kind upon any por- 
tion of it at the date of final settlement be- 
tween the heirs, on the 27th day of Janu- 
ary, 1874. The tract was merely a severed 
section of the original fiu-m of the intestate. 
Duerson filed his voluntary petition in bank- 
ruptcy in this court on the 23d day of .Tanu- 
arj', 1874, and was thereupon duly adjudged 
a bankrupt. Charles S. Grubbs was ap- 
pointed assignee of said estate, and received 
from the proper officer the usual assignment 
of the banlcrupt's effects, by which convey- 
ance the assignee became the owner of "all 
the estate, real and personal, of the said 
George T. Duerson, bankrupt, including all 
the property of whatsoever kind, of which 
he was possessed, or in which he was inter- 
ested, or was entitled to have on the 23d day 
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of January, A. D. 1874." In due time there- 
aftei*, tUe assignee filed his report of ex- 
empted propertj^ in wliieli he declined and 
refused to set apart and designate any por- 
tion of the eighty-eight acres of land afore- 
said as a homestead for the banla-upt and his 
family; whereupon the bankrupt appeared 
by his counsel and filed exceptions to the 
report, and prayed for a correction thereof, 
for the allotment of a homestead in said land, 
and for all proper relief. The debts proved 
against the estate of the bankrupt aggregate 
two thousand and ninety-three dollars and 
twenty-one cents, all of which, except one 
hundred and seventy-five dollars, were creat- 
ed prior to June 1, 1866, and all, without ex- 
ception, were contracted before the acquisi- 
tion of the land now claimed as exempt. 
The act of the Kentucky legislatm-e, ap- 
proved February 10, 1866, commonly called 
the "Homestead Act," provides as follows: 
"In addition to the personal property exempt- 
ed from execution by this chapter, there 
shall, on all liabilities created or incm-red 
after June 1, 1866, be exempt from sale under 
execution, atrachment, or judgment of any 
court (except to foreclose a mortgage given 
by the owner of a homestead or for pui'chase- 
money due therefor), so much land, including 
the dwelling-house and appurtenances, owned 
by the debtor, as shall not exceed in. value 
one thousand dollars." Gen. St. 433. And 
further, "All exemptions provided for in this 
chapter shall apply to all persons, of axiy 
race or color, who are bona fide housekeep- 
ers of this commonwealth, but shall not apply 
to sales under execution attachment, or judg- 
ment at the suit of creditors, if the debt or 
liability existed prior to the pm'chase of the 
land or ^ the erection of the improvements 
thereon." 

It is claimed by counsel for the banlcrupt 
that the amendment of March 3, 1873 [17 
Stat. 577], now incorporated upon and con- 
stituting part of section 5045, Rev. St XJ. S., 
suspended the operation of the foregoing stat- 
utes, in so far as the provisions thereof are 
in conflict with the law of congress, and that 
under the present bankruptcy sj'stem, as 
amended March 3, 1873, none of the condi- 
tions prescribed by the local state law can 
be exacted of the banla-upt in order to entitle 
him to the benefits accruing under such state 
law; that the exemptions allowed by the sev- 
eral states as existing in 1871, must stand, 
while the conditions upon which those ex- 
emptions are guaranteed to the citizen are 
abolished and taken away by the superior 
power of Congressional enactment; that it is 
wholly immaterial in this case whether tlie 
debts proved were created before June 1, 
1SG6, or thereafter; that it is immaterial 
whether the debts were existing prior to 
the purchase of the land or the erection of 
the improvements. 

The amendment of March 3, 1873, provides 
that all exemptions allowed by the constitu- 
tion and laws of the several states as existing 



in the year 1871, shall be allowed and pro- 
tected by the courts of banlcruptcy, and that 
such exemptions shall be valid against debts 
contracted before the passage and adoption 
of such state constitution and laws, as well as 
those contracted after the same. In this ease 
the exemption of a homestead was expressly 
allowed by the statute law of Kentucky, pro- 
vided the debts against which the exemption 
is claimed were contracted after June 1*, 1866, 
or were contracted after the purchase of the 
land or the erection of the improvements 
thereon. The absence of any one of these 
conditions is sufiicient to defeat the exemp- 
tion, considered with reference to the state 
statute alone. Cong-.-ess evidently intended, 
by the amendatory act of March 3, 1873, to 
abrogate and destroy the conditions annexed 
to the exemption privileges by the state legis- 
latures, and to administer the local laws, 
shorn of these conditions. Is the amendment 
constitutional? Has congi*ess the power to do 
what is attempted in the amendment of 
aiarch 3, 1873? Oongi-ess has power to es- 
tablish uniform laws on the subject of bank- 
ruptcies throughout the United States. Const 
art. 1, § 8. Uniformity is the essence of any 
banla-uptcy law enacted by congL-ess; and any 
law adopted by the federal legislature on 
this subject, which is not uniform in all its 
operations and results throughout all the 
states, is ultra vires, is inhibited by the or- 
ganic law, and is neces«nvily void. No law 
can be uniform which prescribes rules for one 
state different from those prescribed for an- 
other. It seems that "under the constitution, 
congress, in establishing a uniform system of 
bankrujltcy throughout the United States, has 
the authority either to suspend all the ex- 
emption laws of the several states, and in lieu 
thereof to substitute one genei-al law upon 
the subject of exemptions, applicable alike to 
aU the states, or else to incorporate upon the 
body of the banliruptcy system the local laws 
of the states, as they exist, and cause them 
to be administered and enforced as pai'ts of 
the general system. In the latter case the 
operation of the bankruptcy law is uniform 
in aU its results. It changes no subsisting 
remedy, abridges no -subsisting right, but 
operates alike upon all. Though some of the 
district judges have held that the amendment 
of March 3, 1873, is constitutional. I am thor- 
oughly convinced tliat such a conclusion is not 
sustained by reason or authority. Chief Jus- 
tice Waite, in Re Deckert [Case No. 3,728], 
expressly decided that the act was unconstitu- 
tional. He says: "The act of 1873 excepts 
from the operation of the assignment not only 
such property as was actually exempted by 
virtue of the exemption laws, but more. It 
does not provide that the exemption laws as 
they exist shall be operative and have effect 
under the bankruptcy law, but that in each 
state the property specified in such laws, 
whether actually exempted by virtue thereof 
or not, shall be excepted. It in effect declares 
1 by its own enactment, without regard to the 
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laws of the states, that there shall be one 
amount oi' description of exemption in Vir- 
Siniii and another in Pennsylvania. In this 
we think it is unconstitutional, and therefore 
void. It changes existing rights between the 
debtor and creditor. Such changes to be war- 
ranted hy the constitution must be uniform 
in then- operation. This is not." In Re Dil- 
lard [Id. 3,912] the amendment was also held 
unconstitutional, null, and void. It is very 
evident, therefore, that inasmuch as the debts 
of Duerson, except to the extent of one him- 
dred and sev-enty-five dollars, were all creat- 
ed before June 1, 186G, there can be no home- 
stead allotted as against these debts. It is in 
proof that one Imndred and seventy-five dol- 
lars of the indebtedness was conti-acted after 
June 1, 1866, but before the acquisition of the 
laud now claimed as exempt. The statute 
disallows the exemption of a homestead 
against debts contracted before the "pm-- 
chase" of the land or the erection of the im- 
provements thereon. I think the word "pur- 
chase," as used in the context, is synonymous 
with the word ''acquisition." In this case the 
land was not "pm-chased," but acquired by 
descent. At any rate, this debt of one hun- 
dred and seventy-five dollai's was created "be- 
fore the erection of tlie improvements" on 
the laud, and this fact of itself is fatal to the 
^laim. 

If the preceding views are untenable and 
unsustained by authonty, there is still anoth- 
er, and to my mind, more satisfactory reason 
why the bankrupt is not entitled to the relief 
sought. Does the record show that Duerson 
ever owned a homestead? The land in con- 
troversy was never occupied by him." There 
was no semblance of a home upon it. He 
OT^med no specified portion of the land. His 
highest right therein was an undivided inter- 
est. In Schedule B (1), accompanying the pe- 
tition, the bankrupt describes his "mterest in 
lands" in the following words: "Petitioner 
owns forty-four acres of land in Todd county, 
Kentucky. Petitioner is now improving same 
with a present and actual intention of mak- 
ing same a homestead for himself and fami- 
ly." This declaration was made January 23, 
1874, the day on which the petition was pre- 
pared and filed. The substance of this dec- 
laration was made December 27, 1873, at the 
time of the verbal division of the land. Duer- 
son had no conveyance to his land until Janu- 
ary 27, 1874. Before and up to that date he 
had an imdivided interest of one-seventh in 
and to three hundred and four acres of land. 
Tlie verbal parceling out among themselves 
by the heirs was nugatory, binding on no one, 
imtil solemnly ratified by deeds on the 27th 
•day of January, 1874. "No estate of inher- 
itance, or freehold, or for a term of more than 
•one year, shall be conveyed, except by deed or 
will." Gen. St. Ky. Four days after the 
<'ou:imencement of proceedings in bankruptcy 
by the debtor, fom- days after the title to aU 
of Duerson's property had fully vested in tlie 
assignee, deeds of partition were made. At 
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that time Duerson had no right to convey. 
His assignee had, four days before that time, 
succeeded to all his rights in and to said es- 
tate. By opei-ation of law, the tiUe to Duer- 
son's property vested in the assignee as of 
date January 23, 1874, the day on which the 
proceedings commenced. All participation by 
Duerson in the subsequent division of the 
three hundred and fom* acres of land was 
wholly unauthorized, and his acts could in no 
wise affect the rights of the assignee. The as- 
signee had a direct, well-defined, tangible in- 
terest in the land, which the banla-upt could 
not jeopardize or prejudice. 

The right of exemption, ex rei necessitate, 
exists, if at all, at the date of the commence- 
ment of the proceedings in banln-uptcy. In 
this case Duerson owned no land in specie. 
His estate was without that "local habita- 
tion and a name" so imperatively demanded 
by the statute, and this defect cannot be 
cm-ed by the mere declaration of an inten- 
tion. Doubtless the intention was express- 
ed. It is part of the original record in the 
case. It was followed up, after the adjudi- 
cation of bankiTiptey, by acts, the tendency 
of which was to show the good faith and 
honesty of the intention. A log cabin was 
erected on the forty-fom- acres specially 
claimed by Duerson, and he states that he 
ceased building for the reason that the prop- 
erty was in litigation. The Kentucky com*t 
of appeals, in the case of Brown v. Martin, 
4 Bush. 47, decided that "the right of ex- 
emption of a homestead, under the act of 
Februai-y 10, 1SG6 [Laws Ky. 31], depends 
upon the actual pin-pose and intention of the 
debtor to use and enjoy the property sought 
to be exempted as a home for himself and 
family, and that this right does not exist 
where the residence of the debtor is located 
elsewhere." In that ease the defendant in 
the execution owned an undivided interest 
of one-fom'th in and to a house and lot in 
Louisville, though he resided elsewhere, and 
while the coiu't decided that if he had ac- 
tually resided on the premises at the date 
of the levy of the execution, his undivided in- 
terest would have been exempted, it certain- 
ly does not decide that the statute exempts 
homesteads for the use of families, whose 
head owns as joint tenant, with others, real 
estate on which there are no improvements, 
no appm'tenances, no dwelling-house. Un- 
questionably the bona fide intention of the 
debtor is of considerable value in ascertain- 
ing and settling this right, under certain cir- 
cumstances, but such intention must, in order 
to be efi'ectual, be followed up by something 
more tangible and satisfactoi-y than its bare 
utterance. Temporary abandonment of prop- 
erty once occupied and owned as a home- 
stead, with the continuous bot.a fide inten- 
tion and pm-pose to retm-n and reoccupy the 
place as formerly, will not defeat the right 
of exemption. But where there has never 
been a vested right, no mere declaration of 
pm'pose, however honest, can create it The 
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statute nnquestionatily contemplates an ac- 
tual residence. Only sueli land as will in- 
clude the "dwelling-liouse and appurte- 
nances" can t>e laid off to the debtor. Debts 
existing before the "erection of the improve- 
ments" on the land, no matter how long the 
debtor may have owned the land, are ex- 
pressly protected, and tmless there be "im- 
piovements" on the land, sucli debts, when 
ti-ansformed into the shape of executions, 
shall be satisfied out of the proceeds of the 
sale of such land. In the matter of D. B. 
Thompson, the disti-ict com-t of this district, 
in January, 1875, decided that "the statute 
exempts so much land, including the dwell- 
ing-house and appm-tenances, owned by the 
debtor, as shall not exceed in value one 
thousand dollars. The object of the statute 
is to exempt homesteads. There is no ex- 
emption -unless the debtor dwell on the land 
Bonght to be exempted, and there can be no 
exemption which does not include the dwell- 
ing-house. The land exempted must be one 
connected body, and must have on it the 
dwelling-house of the debtor. * * * There 
<;an be no exemption Unless the debtor owns 
a dwelling-house, which he can claim as ex- 
empt" [Case not reported.] 

In the case xmder consideration Buerson 
owned no dwelling-house; he did not reside 
on the land; he had never at any time resid- 
ed on it; there was no dwelling-house upon 
it; he owned no definite, fixed situs; his 
property was an incorporeal intei-est; he had 
never abandoned the premises with the In- 
tention to retm-n and occupy it as a home; 
his residence at the date of the commence- 
ment of the proceedings in banla-uptcy was 
located in the adjoining county; aU of his 
debts, except one hundred and seventy-five 
dollars, were created before June 1, 186(5; 
all of them were existing prior to tiae "pur- 
chase" (acauisition) of tlie land, and before 
the erection of the improvements thei'eon; 
liis intentions are wholly nnaccompanied by 
those antecedent facts and cii-cumstances, 
without which such declarations are worth- 
less, and none of the terms and conditions 
■prescribed by the statute have been com- 
plied with by the complainant in this pro- 
ceeding. The exceptions of the bantoupt to 
the assignee's report of exempted propei-ty 
. -are overruled. 

Thomas H. Hines, for bankrupt 
James H. Bowden, contra. 

o 

BALLARD, Disti-ict Judge. I concur with 
the register, and this opinion is in entire ac- 
cordance with what has been heretofore re- 
peatedly decided by me. If that is a nni- 
form bankruptcy law, which adopts the ex- 
emption laws of the several states just as 
they exist, though those laws as -they exist 
are vai'iant, I cannot see how it can be suc- 
cessfully maintained that it is any the less 
uniform when it gives a -uniform effect to the 
state laws, though different from each other 
7FEB.CAS. — 7-i 
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in their own inherent form. As the effect 
given by the banla-uptcy law to the state ex- 
emption laws is the same in all of the states, 
the law is in my opinion nniform in the 
sense of the constitution. Situated as I am 
I have not had opportunity to examine tlie 
authorities refea-red to by counsel, or the stat- 
ute which they intei-pi-et; but I am entirely 
satisfied that imder the true construction of 
the Kentuclcy statute, and that which has 
been given it by the eom*t of appeals, tiie 
banki'upt is not entitled to a homestead ex- 
emption. I do not hold that to entitle a 
debtor to a homestead exemption he must 
actually reside on the land in which he 
claims a homestead at the time of the issual 
of an execution against him, but I do hold 
that he must have a dwelling, a home there, 
which, if he has ever occupied, he has not 
abandoned, but to which he has a present 
pm-pose to return, or to which, if he has nev- 
er occupied it, he is proceeding with the 
intention of occupying. But a homestead 
cannot, any more than a domicile, be ac- 
quji-ed by a mere naked intention. The 
present pm-pose to erect at a futiu-e time a 
dwelling-house on land, and to occupy it as 
a home, is not sufficient to constitute a home- 
stead in it. There must be a dwelling-house 
on it, which is occupied, or which has been 
occupied, and which has not been abandon- 
ed, or to which at least the debtor, if he has 
never occupied it, looks as his home. At tiie 
time Duerson filed his petition in bankruptcy 
there was no dwelling-house on the land in 
which he claims a homestead exemption. He 
doubtless had a pm-pose to erect a house on 
it, and to occupy it at some future time, but 
it was not then his home. His dwelling and 
home were then elsewhere. The exceptions 
by the banki-upt to the action of the a?ai£mee 
ai-e overruled. The clerk will f orwai'd a copy 
of this opinion to the register. 
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DUFFY V. BALTIMORE. 

[Taney, 200.] ^ 

Circuit Court, D. IMaryland. Nov. Term, 1852. 

ILlOTS— BESTIirCTlOX OF PnOPEIlTY— LIABILITY OP 

Municipal Cohporation — Reasonable Dili- 
gence TO SUITKESS. 

1. In an action against the mayor and city 
council of Baltimore, under a law of Maryland 
of 1835, - e. 137, making any county, incor- 
porated town, &c., in which a riot occurs, liable 
for injuries to or destruction of property, occa- 



* [Reported by James Mason Campbell, Esq,, 
and here reprinted by permission.} 
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sioned thereby; with a proviso, "That no such 
liability shall be incurred by such county, &c., 
unless the authorities thereof shall have had 
good reason to believe that such riot, &;c., was 
about to take place, or, having taken place, 
should have had notice of the same, in time to 
prevent said injury, &c., either by their own 
police, or with the aid of the citizens of such 
eoxmty, &c.; it being the intention of this act 
that no such liability shall be devolved upon 
such county, &c., unless the authorities there- 
of, having notice, have also the ability, of them- 
selves, or with their own citizens, to prevent 
such injury; and provided further, that in no 
case shall indemnity be received,' where it shall 
be satisfactorily proved that the civil authori- 
ties and citizens of such county, &c., when call- 
ed on by the civil authorities thereof, have used 
all reasonable diligence, and all the powers en- 
trusted to them, for the prevention or suppres- 
sion of such riotous or unlawful assemblages:" 
Held, that in order to entitle the plaintifE to re- 
cover, it must be shown, by the evidence, that 
the property was destroyed by a riotous and 
tumultuous assemblage, too strong to be resisted 
without the aid of the civil authority. 

2. It must appear also, that the city authori- 
ties had reasonable grounds for believing that 
such an assemblage, too strong to be resisted 
without their aid, had taken place, or was 
about to take place, and did not use reasonable 
diligence to suppress or prevent it. 

3. If the property was destroyed by a tumul- 
tuous or riotous meeting, the corporation is not 
responsible, if diligent inquiry was made, after 
notice that danger was apprehended, and rea- 
sonable precautions taken by the civil authori- 
ties to guard asainst such a riotous and tu- 
multuous assemblage. Xor are they answera- 
ble, if the injury was done upon a sudden ex- 
citement, which the civil authorities had not 
good reason to apprehend, or, from the sudden- 
ness, had not time to prevent. 

4. The city authorities were not bound to 
place ofEcers or guards to prevent trespasses 
and depredations, and are not liable to pay for 
any destruction, unless committed by a riotous 
and tumultuous assemblage, too strong to be re- 
sisted without the aid of the civil authority, 
and which tumultuous assemblage the civil au- 
thorities had reasonable ground to believe would 
take place, for the purpose of destroying the 
property. 

5. Even if it were proved that the property 
destroyed was so dilapidated as to be a nui- 
sance, and dangerous to enter, this would be no» 
defence to such action, as it could not be law- 
fully abated by a riotous and tumultuous as- 
semblage. 

This was an action on the case brought on 
the 27th of October, 1851, by the plaintiff, 
a resident of New York. The grounds of ac- 
tion, as stated in the narr., were: "For that 
whereas the said plaintiff, heretofore, to wil^ 
on the first day of June, in the year 1849, 
was lawfully possessed of certain buildings, 
partly built of brick and partly of frame, 
used in tlie making and manufacturing of 
rope, and as places of deposit, which said 
buildings were situate within the limits of 
the city of Baltimore; which said buildings 
were, between tlae first day of June and the 
first day of August, in the year one thou- 
sand eight hundred and forty-nine, greatly 
injured, and to a large amount, to wit, to the 
amount of ten thousand dollars, by certain 
riotei-s and tumultuous assemblages of peo- 
ple, in the city of Baltimore, to wit, in the 



district aforesaid. That the authorities of 
the city of Baltimore, whose duty it was to 
have prevented the said riotous and tumultu- 
ous assemblages of people, and to have pro- 
tected the said buildings from the said injury, 
and who had notice of the said assemblages, 
in time to have prevented the said injury, 
and who had the ability to have prevented 
the said injury, did not use due, reasonaHe 
and proper efCorts to prevent the said as- 
semblages, nor the happening of the said in- 
jury, but negleetingly failed to do so, and 
owing to the want of due care and proper 
attention and timely interference, on th& 
part of the said authorities, the said injury 
was effected and done by the said assemblages 
of people. That the said city authorities had 
the ability to have prevented the said injui-y, 
and had notice of the said assemblages, in 
time to have arrested their proceedings, and 
to have prevented tlie said injury by them. 
And so the said plaintiff states that, by force 
of the act of assembly in such case made 
and provided, the defendant became respon- 
sible to the said plaintiff, to a large amount, 
to wit, to the amountt of twenty thousand 
dollars, and therefore, he brings suit," &c. 

The suit was brought under the act of as- 
sembly of Maryland of 1835, c. 137, which 
provides that any county, incorporated town 
or city, in which a riot occui*s, shall be liable 
for the injury to, or destruction of property 
occasioned thereby; "provided, however, that 
no such liability shall be incurred by Guch 
county, incorporated town or city, unless the 
authorities thereof shall have had good rea- 
son to believe that such riot, or tumultuous 
assemblage, was about to take place, or hav- 
ing taken place, should have had notice of 
the same, in time to prevent said injury or 
destruction, either by their own police, or 
with the aid of the citizens of such county, 
town or city; it being the intention of this 
act, tliat no such liability shall be devolved 
on such county, towm or city, unless the au- 
thorities tliereof, having notice, have also the 
ability, of themselves, or with their own citi- 
zens, to prevent said injury: provided fur- 
ther, that in no case shall indemnity be re- 
ceived, where it shall be satisfactorily proved 
that the civil authorities and citizens of said 
county, town or city, when called on by the 
civil authorities thereof, have used all reason- 
able diligence, and all the powers entrusted 
to them, for the prevention or suppression 
of such riotous or unlawful assemblages." 

The defendant made the following prayers 
to the court: "The defendant, by its coun- 
sel, prays the court to instruct the jury, as 
follows: 1. That the plaintiff is not entitled 
to recover in this case, for any damages he 
may have sustained, by the injury or destruc- 
tion of property spoken of by the witnesses, 
unless they shall find, from the evidence in 
the cause, that such injury or destruction 
was occasioned by a riotous or tumultuous 
assembly of people. 2. That even if they 
shall find that there was injury or destruc- 
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tion of the property of the plaintiff, and that 
the same was occasioned by the riotous or 
tumultuous assemblage of people, still the 
plaintiff is not entitled to recover in this case, 
unless they shall also find, from the evidence 
in the cause, that the authorities of the city 
of Baltimore had good reason to balieve, pri- 
or to such injury or destruction of property, 
that such riotous or tumultuous assemblage 
was about to take place, or had notice of Its 
existence, in time to prevent such injury or 
destruction; nor then, if they shall find, from 
the evidence, that the civil authorities used 
all reasonable diligence, and exercised the 
powers entrusted to them for the prevention 
of the same, so far as it was necessary to 
exert such powers." 

J. Nelson and Geo. M. Gill, for plaintiff. 
"Wm. Schley, for defendant 

TANEY, Circuit Justice. 1. In order to en- 
title the plaintiff to recover, it must be 
shown, by the evidence, that the property 
was destroyed by a riotous and tumultuous 
assemblage, too strong to be resisted without 
the aid of the civil authority. 

2. It must appear also, that the city au- 
thorities had reasonable ground for believing 
that such an assemblage, too strong to be 
resisted without their aid, had taken place, 
or was about to take place, and did not use 
reasonable diligence to suppress or prevent 
it 

3. If it was destroyed by a tumultuous or 
riotous meeting, yet the corporation is not 
responsible, if diligent inquiry was made, 
after notice that danger was apprehended, 
and reasonable precautions taken by the civil 
autliorities to guard against such a riotous 
and tumultuous assemblage. 

4. Nor are they answerable, if the injury 
was done upon a sudden excitement, which 
the civil authorities had not good reason to 
apprehend, or, from the suddenness, had not 
time to prevent 

5. The city authorities were not bound to 
place officers or guards to prevent ti'espasses 
and depredations, and are not liable for any 
destruction, unless committed by a riotous 
and tumultuous assemblage, too strong to be 
resisted without the aid of the civil authori- 
ty, and which tumultuous assemblage the 
civil authorities had reasonable ground to 
believe would take place, for the purpose of 
desti-oying the property. 

Verdict for the defendant 

Some evidence was offered to prove that 
the property was so dilapidated that it was a 
nuisance, and dangerous to enter. As no 
point was made on this evidence, it was not 
noticed in the opinion; but THE COURT 
were clearly of opinion, that, if it was a 
nuisance, it was no defence to this action; 
it could not be lawfully abated by a riotous 
and tumultuous assemblage. 
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DUFFY v. NEALE'S ADjM'R. 

[Taney, 271.] ^ 

Circuit Court B. Maryland. April Term, 1841. 

EXFCUTORS ASD ADSIIXISTKATOUS— PCKSOXAL AND 
RePUESEKTATIVE LlABIT-ITY FOlt MoMEY Re- 

CEivEu— Assignment— Agexcv. 

1. Whenever money or property is lawfully 
recovered or received by an executor or admin- 
istrator, in his representative chaivacter, he 
holds it as assets of the estate, and is liable 
in that character to the party entitled to it 

2. If the decedent was not liable for the 
money in his life-time, and his administrator, 
after his death, receives it in his representative 
character, and the receipt and acquittance of 
the administrator discharge the debtor, the par- 
ty entitled to the money may, at his election, 
hold him responsible, either in his personal or 
representative character. But the decerlent 
must have held the property, or chose in action, 
under a contract, express or implied, with the 
party entitled to the money, and must have 
been authorized to deal with it and dispose of 
it in his own name. 

3. In such eases, for the purposes of justice, 
the law permits the party entitled to consider 
the contract as having? been an absolute assign- 
ment, and to treat the other party as his as- 
signee, who took the property as his own, and 
agreed to become debtor to him for the proceeds 
realized from it; or to regard the contract as 
one of agency only, in which the property or 
chose in action is held by the agent, not as his 
own, but merely as bailee for his principal, and 
in which he is authorized to receive the pro- 
ceeds, not as money due to himself, but as mon- 
ey due to the principal, and placed in his hands, 
subject to the order and direction of his princi- 
pal. 

4. Although, in such cases, either of the con- 
tracts above mentioned may have been the real 
one, yet both cannot exist at the same time, 
with reference to the same subject-matter, be- 
cause they are inconsistent with each other. 

5. The party entitled may elect to consider ei- 
ther of said contracts the true one, but he can- 
not proceed upon both. 

6. If the party entitled to the money elect to 
proceed against the administrator in his rep- 
resentative capacity, and recovers a judgment 
he cannot afterwards proceed, either at law or 
in equity, against the administrator, in his in- 
dividual capacity, or against his individual es- 
tate, if he be dead. 

TANEY, Circuit Justice. This case has 
been set down for final hearing, by consent 
and has been fully argued by counsel on both 
sides; and the court have since read the bill, 
answer and evidence, together with the ad- 
missions made by agreement between the 
parties. 

The case, as presented by these proceed- 
ings, is this: [John H.] Duffy, the complain- 
ant, who was an American citizen, domiciled 
at Buenos Ayres, shipped a cargo of hides 

and other property, from the port of to 

Gibraltar, on board of the American schoon- 
er President Adams, commanded by Albert 
P. De Valengin, a citnzen of the United 
States. The bills of lading, and other papers 
relating to the cargo, were made out in the 

* [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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name of De A''alengin, as his property, in or- 
der to cover it fi'om the Brazilian ei'uisers; 
Buenos Ayres heing at that time at war with 
Brazil. The vessel was, however, captured 
and both vessel and cai'go totally lost while 
in the possession of the captors. 

After the loss, it was agreed between the 
complainant and De Valengin that the latter 
should prosecute a claim for indemnity 
against the Brazilian government, in his own 
name, claiming the cargo to have been his 
own property, and therefore, not liable to 
capture; and if he succeeded in the claim, 
the money, when received, to be paid over to 
the complainant, after deducting from it the 
proper chai-ges. The claim was accordingly 
made by De Valengin, who died before the 
Brazilian government finally decided upon it 
After his death, James Neale, of the city of 
Baltimore, obtained letters of administi-ation 
on his estate, from the orphans' coiut of Bal- 
timore county, and continued to prosecute 
the claim, until he finally succeeded. The 
claim upon the Brazilian government was 
made by Neale, as the administrator of De 
Valengin, and upon the ground that the car- 
go lost belonged to his intestate, and that he 
(Neale) was entitled, in his character of ad- 
ministrator, to receive the compensation. The 
indemnity was paid to him accordingly, as 
the representative of De Valengin, and the 
amoimt received was brought by him into 
his administration account, in the orphans' 
court, as a part of the assets of the deceased," 
which had come to his hands as administi'a- 
tor. 

In this state of the business, Duffy, the 
complainant, sued Neale, as administrator of 
De Valengin, in this com*t, for the money re- 
covered as aforesaid from the Brazilian gov- 
ernment, claiming the whole amount recov- 
ered for the cargo, as due to Mm, after de- 
ducting reasonable expenses and commis- 
sions, and pending this suit Neale died. Aft- 
er his death, administi-ation upon his estate 
was granted to William Ridge way and iXary 
Neale and administi-ation de bonis non, on 
the estate of De Valengin, to Mrs. De Va- 
lengin and George G. Belt, as stated in the 
complainant's bill; and upon the application 
of the plaintiff (the present complainant) in 
the suit against Neale above mentioned, a 
summons was issued against the administra- 
tors de bonis non of De Valengin, in order 
to make them defendants in that suit. They 
appeared accordingly, and the suit was con- 
tinued against them, until it came on for ti-i- 
al at Novembei" term, 1S3G. 

At the trial, the administrators defended 
themselves upon the ground that they had 
no assets of De Valengin in their hands, and 
also thatNeale's estate, and uotDeValengin's 
was liable to the plaintiff; and that the suit 
against Neale ought to have been continued, 
after his death, against his own administi'a- 
tors, and not against the administi'ators de 
bonis non of De Valengin. These gi-ounds of ■ 
defence were contested by the plaintiff, and 



under the instructions of the courl; which are 
fully set out in the exceptions taken in the 
circuit com% and which, upon the last-men- 
tioned point, were in his favor, the jm*y 
found that $1403.67 were due to the plaintiff 
from the defendant, in that suit; but that no 
assets had come to their hands out of which 
it could be paid. 

It appeared at the trial, that Neale's ad- 
ministrators had not paid to the administi-a- 
tors de bonis non, the money recovered from 
the government of Brazil, nor any part of it; 
nor had assets from any other quarter come 
to their hands; and upon the verdict render- 
ed as aJDove stated, judgment was entered 
in the circuit com*t in favor of the plaintiff, 
which has since been affirmed in the supreme 
coui-t— [De Valengin v. Duffy] 14 Pet. [39 U. 
S.] 2S1; so that the present complainant has, 
at this time, an indefeasible judgment 
against the administi-ators de bonis non of 
De Valengin, for the money received by 
Neale, as hereinbefore mentioned, which he 
has a right to enforce against any assets, 
which may come to their hands from tliis 
ti'ansaction, and also against any assets 
which may come to theii- hands from any 
otlier quarter. 

The bill in this case was filed after the 
judgment had been rendered in the circuit 
court; and in this proceeding the complain- 
ant seeks to charge the administi-ators of 
Neale with the same debt. He now places 
his claim upon the ground that the money 
received by Neale was due to the complain- 
ant directly from the Brazilian government; 
that the bonds given for it by the govern- 
ment belonged to him, and ought to have 
been delivered to him by Neale; and that 
he has a light to the proceeds of these bonds 
in preference to any of the creditors of Neale; 
and insists that the judgment at law obtain- 
ed by him against the administrators de 
bonis non, is no bar to his recovery against 
Neale's administrators, inasmuch as the said 
judgment has not been satisfied. 

Tlie principles which must govern this case 
have been decided by the supreme court. It 
is now settled by the decision of that tri- 
bunal, that whenever money or property is 
lawfully recovered or received by an ex- 
ecutor or administi'ator, in his representative 
character, he holds it as assets of the estate, 
and is liable, in that character, to the party 
entitled to it. In other words, if the de- 
ceased was not liable to an action for tlie 
money, in his lifetime, and his administrator, 
after his deatli, receives it in his representa- 
tive character, if the receipt and acquittance 
of the administrator discharged the debtor, 
the party entitled to the money may, at his 
election, hold him responsible, either in his 
personal or representative character. 

This decision is founded upon principles of 
justice. Generally speaking, an executor or 
administrator is required to give security for 
the faitliful application of the money which 
may come into his hands in that character; 
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it was so in the present instance; and Neale 
could not iiave obtained tlie lettei-s, by vir- 
tue of -whicli lie was enabled to recovei- tliis 
money, without giving security that what- 
ever he received in his character as admin- 
Isti-ator, should be paid to the parties law- 
fully entitled; and it would be manifestly 
unjust, if these sureties were not responsible 
for money recovered by him, by virtue of 
the letters of administi-ation thus obtained. 
He acquires his representative character, 
and consequently, his right to receive the 
money, by means of the security he gives for 
its faithful application; and the law which 
confers on him the right to receive, protects, 
by the sm-eties it reguires, the interests of 
those over whose property his letters of ad- 
ministration give him power. 

On the other hand, it would be ecLually un- 
just, to compel the pai'ty entitled, to resort 
In all cases to the administrator in his rep- 
resentative character; for It might happen 
that the estate of the deceased was insolvent, 
and the administi*ator might have a personal 
interest of his own in increasing the fund 
to be divided among the creditors; and as it 
is his duty to Imow whether the money be- 
longs to the estate of the deceased, or to a 
third person, he would be justly responsible 
in liis personal character, if he can-ied into 
the estate of the deceased the money that 
rightfully belonged to another. The law 
therefore provides that the party entitled 
may elect to take his remedy against the ad- 
ministi-ator, either in his representative or 
personal chai'acter. 

In all cases of the description of which we 
ai'e now speaking, the intestate must have 
held the property or chose in action, in his 
lifetime, under a conti-act, express or im- 
plied, with the party entitied to the money, 
and must have been authorized to deal with 
it, and dispose of it, in his own name. And 
for the purposes of justice, the law permits 
the party entitied to consider the contract as 
having been an absolute assignment, and to 
ti-eat the other party as his assignee, who 
took the property as his own, and agreed to 
become debtor to him for the proceeds realiz- 
ed from it; or to regard the conti-act as one 
of agency only, in which the property or 
chose in action is held by the agent, not as 
his own, but merely as bailee for his prin- 
cipal, and in which he is authorized to re- 
ceive the proceeds, not as money due to him- 
self, but as money due to the principal, and 
placed in his hands, subject to the order 
and durection of his principal. 

Now, either of these conti'acts is consistent 
with tiiG evidence, in a ease where the doc- 
uments and papers, as in the case before us, 
fm-nish prima facie proof, that tlie property 
or chose in action belongs to the person in 
whose possession it is found, and who is ex- 
ercising over it the rights of property in his 
own name; and either of the said contracts 
is also consistent with the evidence, in cases 
where a factor in possession, is authorized to 
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deal with the property of his principal in 
his own name, as if he were the real owner, 
although there should be no transfer to 
him, evidenced by written documents. But 
although in all such cases, either of the con- 
ti-acts above mentioned, may have been the 
real one, yet both of them cannot exist at 
the same time, with reference to the same 
subject-matter; because they are inconsist- 
ent with each other. They differ in substan- 
tial and important particulars, and give a 
right of action against the representatives 
of different estates. 

The pai'ty entitled may, as before stated, 
elect to consider either of the conti'acts 
above mentioned as the ti'ue one; and may 
pm-sue his remedy against either estate; but 
he cannot recover against both, because he 
cannot be allowed to assume the existence of 
two conti'acts, which are inconsistent with 
each other. Nor can he be allowed to specu- 
late on the shances of success, and. elect, in 
the fii-st instance, to proceed to judgment in 
one aspect of the case, and afterwards re- 
sort to the other, if he finds it likely to be 
more profitable. He may choose- between 
the remedies offered him against two differ- 
ent estates; but he cannot go against both, 
for the conti'act which enables him to recov- 
er against one, disables him from recover- 
ing against the other. 

In the case now before the court, the original 
right of action which tho complainant' had, 
upon the contract between him and De Valen- 
gin, is merged in the judgment obtained at 
law. Whatever may have been the real agree- 
ment between them, the complainant cannot 
now go back and seek a new remedy, and 
ti-y the case over again, either upon the ground 
that he has not recovered enough, or that 
the contract was different in its terms from 
the one which was relied upon by him at 
the former ti'ial. There was but one con- 
tract bet^'een De Yaleugin and complainant, 
in relation to this claim against the Brazihan 
government, upon whicii the complainant 
had a right to found an action at law; and 
that right of action has now become a debt 
by judgment, and can be enforced against 
those only who are liable upon the judgment. 
The complainant could -not, therefore, by a 
proceeding at law, charge the administi'ators 
of Neale. 

His claim, upon principles of equity, would 
be equally untenable; for it would be evi- 
dentiy unjust, and would retard the setUe- 
ment of both estates, and be highly injuri- 
ous to the parties interested in them, if the 
complainant were suffered to elect one con- 
tract, and after he had pursued his remedy 
upon it to judgment, suddenly desist, and set 
up another conti'act, and endeavor to recover 
the same money from another estate, whichi 
was not liable according to the aspect first 
given to the contract by the complainant 
himself. In this case, he deliberately made 
his election, immediately after the death of 
; Neale, and selected the estate which he de- 
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sired to charge; and after having proceeded 
upon that election to judgment, we can see 
no principle of equity or justice, upon -which 
he can now be allowed to contradict what 
he before contended for, and proceed upon a 
contract which was thereby repudiated and 
disavowed, on his part, in the trial at law. 
Tlie bill must, therefore, be dismissed, witli 
costs. 



DUFFY (tJNTTED STATES v.). See Case 



Case ITo. 4,120. 

In re DUGAN. 

[2 Lowell, 367.] * 

District Court, D. Massachusetts. Dec, 1874, 

Extradition— Complaint befoue Jddgk — Juuis- 
mcTiox— Evidence — Acoitsed not Competent 
Witness. 

1. Where there is an application for extradi- 
tion, sustained by complaint on oath, it is not 
for the judge to consider whether or not a for- 
eign government has authorized the applica- 
tion: he has only to examine the evidence of 
criminality; and, if he deems it sufficient to 
sustain the charge, to certify the same to the 
secretary of state. 

2. The treaty of extradition with Great Brit- 
ain does not give the accused the right to be 
confronted with the witnesses against him: 
the evidence may be in the form authorized in 
the country whence it comes, and, in substance, 
sufficient to warrant action in the country 
whose action is invoked. 

3. The testimony of the aoeused is not ad- 
missible in a ease of extradition, tried by a 
judge of the United States, though he is sitting 
in a state where such evidence would be re- 
ceived. 

[Proceeding for the extradition of X Dugan.] 

W. A. Hayes, Jr., Asst. Dist. Atty., for com- 
plainant. 
G. J. Broohs, for defendant. 

LOWELL, District Judge. The judge has 
notJiing to do with the question whether the 
government of the foreign country has duly 
authorized an application for the extradition 
to be made. The law is, tliat, when complaint 
is made on oath, the judge is to examine the 
evidence of crimiualitj'; and. if he deems 
it suflicient to sustain the charge, shall certify 
the same to the secretary of state, that a war- 
rant may issue upon the requisition of the 
proper authorities of the foreign govern- 
ments. The requisition is to be made to the 
executive department, and, in the natural or- 
der of tilings, would be made after the evi- 
dence is taJien and certified. If the authori- 
ties of the foreign government should find, 
on the examination of the evidence, that it 
does not make out a ease which they choose 
to press, they will make no requisition. And 
the statute gives them two months in which 
to complete their action upon the matter. 



[Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



A complaint was duly made to me, on oath, 
against the prisoner; charging him with hav- 
ing committed the ei'ime of murder on one 
Charles Robinson, at Clare, in Kova Scotia, 
in October last. At the hearing, depositions 
taken before the coroner in the county where 
the offence is said to have been committed 
were given in evidence, with a certificate by 
the vice-consul of the United States at Hali- 
fax that they are duly and legally authenti- 
cated, so as to entitle them to be received 
in evidence to support the charge of mm'der, 
and for similar pui-poses, by the tribunals of 
Great Britain and its dependencies. 

It is objected that the prisoner has the right 
to be confronted with the witnesses against 
him. 1 understand this objection to be found- 
ed in part upon the language of the treaty, 
which says that the offender shall be deliv- 
ered up, only "upon such evidence of crim- 
inality as, according to the laws of the place 
where the fugitive or person so charged shall 
be foTind, would justify his apprehension and 
commitment for trial, if the crime or offence 
bad there been committed." This refers to 
what may be called the degree of proof, and 
not to the mode and form in which it shall be 
given. The statutes of 1S4S and 18G0 taJie 
this view of the matter, and require lis to ad- 
mit depositions and other papers, or copies 
thereof, duly authenticated, if they would be 
received for similar pm-poses in the tribimals 
of tlie counti-y where the crime was commit- 
ted. This is a reasonable and almost neces- 
sary airangement The evidence may be in 
form what the law of the country from which 
it comes authorizes, and in substance enough 
to warrant action in the country whose action 
is invoked. If this were not so, still a law 
of congress, constitutionally valid, must gov- 
ern the courts of the United States, whether 
it conforms to the treaty or not. 

The objection rests in part upon the lan- 
guage of the act of 1860 (12 Stat 84), which 
authorizes the use of depositions and other 
papers, if they could be received for similar 
purposes by the ti'ibunals of the foreign coun- 
try from which the accused shall have es- 
caped. It was argued that, by the English 
law, depositions taken ex parte could not be 
received on a trial for murder. I have not 
undertaJien to examine the English law on 
this subject, with care; but my impression is, 
that there are many authorities which hold 
that such depositions, taken before the cor- 
oner at an inquest, are admissible on the trial, 
though those taken before a justice are not. 
But I know that some of the best wi'iters on 
the subject condemn the practice, and I do 
not rest my decision upon it. The" statute 
does not refer to evidence admissible at the 
fi^ual trial of the cause, but to such as would 
bo received on a preliminary examination; 
and the consul has certified that these papers 
jire so admissible, and I know of no reason to 
doubt it. 

It is fm-ther objected that the certificate of 
the consul is too general; not designating the 
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papers, excepting that tliey are aBnexed, 
wMcb leaves open tlie question ' wliether all 
these papers were annexed when the certifi- 
cate was attached. The depositions purport 
to he the original evidence given before the 
coroner and his jury, and taken down by him; 
and, besides the general certificate of the 
consul he gives anothei*, that 0. H. Oakes was 
and is a coroner, and that the annexed verdict 
and depositions are the originals, &c. On ex- 
amination of the two certificates and the an- 
nexed papers, I think they are sufficiently au- 
thenticated. It Is a question chiefly of fact, 
in each case, whether the authentication is 
regular; but I may observe that it was held 
in Farez' Case [Case No. 4,64o], not to be es- 
sential that each deposition should be sepa- 
rately certified, if the com-t could ascertain 
wth reasonable certainty what papers were 
referred to in the certificate. 

The. defendant's counsel intimated that he 
might desire to examine his client as a wit- 
ness, if his evidence were admissible. In 
Farez' Case [supra], the learned judge held 
that a prisoner whose extradition was de- 
manded under the convention, with Switzer- 
land might be examined in his own behaK, 
because that convention referred the com-ts to 
the laws of the countiT where the examina- 
tion was had for their giude in conducting it. 
and by this reference it incoi-porated the 
criminal law of the state of New York into its 
mode of proceeding. No doubt the prisoner 
is entitied to be heard, and to produce such 
evidence as would be axlmissible here; but the 
admissibility of the evidence must be gov- 
erned, as it seems to me, not by the laws of 
the state where the magistrate happens to sit, 
unless he is a magistrate of the state, but by 
those which govern his conduct in aH other 
criminal cases. As my powers are derived 
fi-om the United States, and my action is gov- 
ei-ned by acts of cougi*ess, so far as they ap- 
ply, I do not feel at liberty to adopt any other 
rule than that which governs the courts and 
magisti-ates of the United States. I should 
be glad to receive this evidence, which one 
branch of congress has, twice at least, ex- 
pressed itself in favor of admitting, but can- 
not find it in my power to admit it I do 
not understand, however, that I am shutting 
out evidence of any special importance in this 
case. I do not wish it to be understood that 
I should not likewise feel bound to admit for 
the defendant any evidence, whether certi- 
fied by the consul or not, if it were sufiiciently 
authenticated, which, by the laws of the place 
where the evidence against him was taken, 
would be admitted for similar pui-poses. 

It only j-emains to say that I deem the evi* 
dence of the defendant's criminality to be 
suiBcient to requii'e me to certify the same to 
the secretary of state. I decided in Kelley's 
Case [Case No. 7,655] that the crime of man- 
slaughter is not within the treaty, and there 
is some slight evidence tending to show that 

this may turn out to be such a case; but I 

think that the whole evidence taken together 
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is clearly such as would require, in a domestic 
case, that the prisoner should be committed 
on the higher charge. Indeed, I do not un- 
derstand that any serious question is made 
on this point by the learned counsel for the 
defence. Certificate accordingly. 



Case STo. 4,1S1. 
DUGAN V. PENTZ et al. 

r2 Huffhes, 06; ^ 1 Bait. Law Trans. 196; 1 Chi. 
Leg. NeWs, 225; 10 Pittsb. Leg. J. 320; 1 
Leg. Gasj. 22.] 

District Court, D. Maryland. March, 1869. 

Abmiraltt — Libel i^ Pehson'AM for Repaiks 
AND Supplies — Mortgagee Registered as 

OWNEII. 

On a libel in personam in admiralty against 
two owners, where it was proved that one of 
the owners was in fact but a mortgagee of part 
of a vessel, though registered as an owner, and 
was not publicly linown as owner, and credit 
for repairs and supplies was not given on the 
ground of his partnership, and he had no osten- 
sible connection with the vessel, the libel was 
dismissed with costs as to that owner. 

This libel [in personam] was filed to recov- 
er the value of repairs to the boilers and ma- 
chinery of the steamer aiassachusetts, made 
by the libellant in the years 1866 and 1807. 
The libel states that it is filed against de- 
fendants, as the owners of the said steamer, 
for repairs to said steamer in the years 1860 
and 1867, which repairs were made at the 
request of the master of the said steamer. 
To this libel no answer has been filed by 
Samuel J. Pentz, but John W. D. Pentz has 
filed an answer, in which he states that in 
the years 1806 and 1867 the said boat was 
in the exclusive possession of Samuel J. 
Pentz, the then half owner, as the owner pro 
hac vice, and was subject to his exclusive 
control and management; and that Samuel 
J. Pentz, without permission from or consul- 
tation with this respondent, appointed the 
captain of said boat, and that he, John W. 
D. Pentz, was never in possession of said 
boat, and had nothing to do with its man- 
agement or business, and that he never gave 
any authority to either the said Samuel J. 
Pentz or to the captain of the said boat, to 
run the said boat for hire, or to contract any 
debts for him, or on his account, or in his 
name, for or on account of the said boat 
On the trial of this case Samuel J. Pentz tes- 
tified that in 1866, and before the work was 
done by the libellant on said steamer, he 
(witness) being the owner of said steamer, 
and being indebted to his brother, John W. 
D. Pentz, in the sum of four thousand dol- 
lars, to secure said debt to his brother, exe- 
cuted and delivered to him an absolute bill 
of sale for one-half of said steamer, which 
was duly recorded in the custom-house at 
this port, and the registi-y surrendered, and 
a new registry taken out in their joint 
names as owners. That in June, 1807, John 

^ [Reported by Hon. Robert W. Hughes, Bis- 
trict Judge, and here reprinted by permission.] 
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W. D. Pentz united with him in a mortgage 
of said steamer to the Oldtown Savings In- 
stitution, to secure to said institution the 
payment of ?20,000 due to It by him, tlie said 
Samuel J. Pentz. That he (witness) never 
told libellant that his brother had an 'inter- 
est in said steamer, but that he (witness) had 
the sole control and management of said 
steamer, and that it was run on his account; 
and John W. D. Pentz also testified that he 
had no dealings with libellant, that he was 
never in possession of said steamer, never 
appointed any of her officers, never had any 
control over said boat, and never received 
any of its freight or passenger-money. Also 
that the bill of sale was made to him by his 
brother, Samuel J. Pentz, to secm-e to* him 
the sum of $4000 which his brother owed 
him, no part of which sum has ever been 
paid by him. It was also proved that the 
repairs stated in the libel were made to said 
steamer by the libellant, that they were nec- 
essary to enable said steamer to resume her 
trips, and that when said work was done the 
bill was presented to Samuel J. Pentz, who 
said the bill was right and should be paid. 

J. B. Seth, for libellant 
J. Carson, for respondent. 

GILES, District Judge. Upon these facts I 
am called upon to decide w^hether they show 
a case in which John ^y. D. Pentz is liable 
as owner of said steamer for repairs, made 
by the request and direction of her master. 
There is no evidence in this case that the 
libellant made the repaii-s on the credit of 
the said John W. D. Pentz, or, indeed, that 
he (libellant) knew when he made said re- 
pairs that John W. D. Pentz held the legal 
title to a moiety of said vessel, or that she 
was registered in his and Samuel J. Pentz's 
names. 

Now it has been repeatedly decided, that 
although the conveyance of the vessel to the 
defendant be absolute on its face, yet even 
in a controversy bptn'een defendant and 
third parties, defendant can show that it was 
made to him merely to secure the payment 
of money due him. The evidence in this 
case shows conclusively that such was the 
character of the bill of sale executed by Sam- 
uel J. Pentz to John W. D. Pentz. John W. 
D. Pentz being then only the mortgagee of 
a moiety of said steamer, and never having 
taken possession, or united in the control of 
her, or received any of her earnings, is he 
responsible as owner because of said abso- 
lute conveyance and registry in his name? 

Now how^ stands this question on princi- 
ple? Why is an owmer responsible for 
repairs to a vessel? Clearly because the cap- 
tain is his agent, and whatever he does with- 
in the scope of his agency binds his princi- 
pal. And whenever a case is shown in 
which the captain is proved not to have been 
the agent of the general owners, you show 
ai case in which the general owners are not 
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responsible. Such cases frequently occur 
where the vessel has been chartered and the 
chai-terer is held to be the owner pro hac 
vice. And no injustice is done by the adop- 
tion of this principle. For in the home port, 
if the material-man wishes to learn who is 
the owner responsible for the repairs, he can 
always obtain the information upon proper 
inquiry; and if the repairs are made in a 
foreign port, and are necessary and proper, 
and the captain ordering them has no funds 
of his owner to meet the same, the vessel itself 
is liable, unless it appears that they could be 
made there upon the credit of the real own- 
er. As the captain of the Massachusetts was 
in no sense the agent of John W. D. Pentz, 
I hold that he is not responsible for the re- 
pairs of the said steamer. I am aware tliere 
has been much conflict of authority on this 
subject, and that it has been held by learned 
courts that where a party holds himself out 
to the world, by the title-papers, as the legal 
owner of the vessel, and she stands regis- 
tered in his name, and the material-man 
who repairs her has no knowledge to the 
contraix such party will be responsible as 
owner, although he may hold the legal title 
to secure him for money loaned. Such was 
the case of Tucker v. Buffington, 15 Mass. 
479. Also the cases of Lord v. Ferguson, 9 
N. H. 380, Ex pai-te Slachel, 1 Kose, 447, and 
Starr v. Knox, 2 Conn. 215. But in the fii-st- 
named case the party not only held an ab- 
solute bill of sale, but had taken out a new 
certificate of enrolment in his own name, 
and had erased from the stern of the vessel 
the name of the place of residence of the for- 
mer owner, and substituted his own place of 
residence. And in the case in Connt'cticut 
the court was much divided, four judges 
holding the party liable as owner, and two 
holding him not responsible. The .tendency 
of the later decisions has been to hold that 
the owner who is responsible is the person 
who, having some kind of claim or title, has 
the control and management of the vessel, 
and has the right to receive her freight and 
earnings. This doctrine has been sustained 
in the following cases: DufC v. Bayard, 4 
Watts & S. 240: Blanchard v. Feaning. 4 
Allen, 118 (in 1862); Howard v. Odeli, 1 Al- 
len, 85; Ring v. Franklin, 2 Hall, 19; Birk- 
beck V. Tucker, Id. 121; Macy v. Wheeler, 
BO N. Y. 231 (in 1864); Myers v. Willis, 33 
Eng. Law & Eq. 204 (afterwards confirmed 
In the exchequer and reported in 36 Eng. 
Law & Eq. 350). 

There being in this case no proof of any 
authority in the master or other part owner 
to bind John W. D. Pentz, no such authority 
Is implied from the facts that he is the reg- 
istered owner of a moiety of said steamer, 
and that the conveyance to him is an ab.^o- 
lute bill of sale. He held the vessel only as 
security, never took possession, and never, as 
I have before stated, exercised any control 
over her, or received any benefit from her 
earnings. The material-man under these cir- 
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cumstances liad no right to rely on his credit. 
The true question is, wiio was Hie contract- 
ing party? The legal and record title does 
not of itself decide the question of liability 
for supplies or repairs to a registered vessel; 
The question is, as I hare said, to whom is 
the credit given? and in the absence of proof 
of any special credit, the law adjudges it to 
have been given to the person in actual pos- 
session of the vessel, who controls her opera- 
tions, receives her fi-eight, and directs her 
destination. The contract in this case was 
made by the captain who was appointed by 
and is therefore the agent of Samnel J. 
Pentz. It is therefore Samuel J. Pentz's con- 
tract, and he alone in this action is respon- 
sible. I will therefore sign a decree dismiss- 
ing this libel as to John "W. D. Pentz, and 
give a decree against Samuel J. Pentz for the 
claim of the libellant with costs. 



DUGAN, lu re. See Case No. 4,120. 



Case No. 4,1S2. 

The DUIVBLAND. 

District Court, D. Massachusetts. 1866. 

AdMIK\LTT PltACTlCE — SeTTISG ASIDE OliFAULT 
— TWEXTY-NlXTU ADMIUAI-TY RULE— AcTIOSS IX 

Rem. 

1. Under the twenty-ninth admiralty rule, 
providing that in case of default, for not answer- 
in" the libel, the court may, m its discretion, set 
aside such default, the defendant cannot apply 
to have a default set aside after a decree has 
been made which would give a right of appeal 
as from a final decree. 

2 It was assumed that this and the fortieth 
rule apply as well to suits in rem as to those in 
personam. . . « ^t 

[See Scott v. The Young America, Case jNo. 
12,550.]' 

[Decided by LOWELL, District Judge. No- 
where reported; opinion not now accessible. 
The statement of the points determined was 
taken from 2 Pars. Shipp. Sc Adm. 401.J 
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In. admiralty. 

Before BEE, District Judge. 
This case comes before the court as a case 
of salvage, but on a fuU investigation of the> 
evidence. It does not seem to be altogether 
such. The sloop, it is true, had encountered 
the storm of the 8th September, and had lost 
her masts, with great part of her saUs; but 
they had two on boai-d, with one of which 
fixed to the stump of the mast, and a small 
spar, they had contrived to worlt her so as to 
bring her to anchor near Bull's inlet, on the 
12th, four days after the storm. Here they 
were boarded by the pilot, in the forenoon of 
that day. The vessel was tight, arid had pro- 
visions sufficient to last some time, and could 
have sent tiieh: boat for fm-ther supplies. 
There is some contrariety of evidence respect- 
ing a conversation with the pilot upon his go- 
ing alongside: but it was proved that the 
pilotboat took the sloop in tow, and ai-rived 
with her at Charleston in the evening of the 
same day. It is admitted that some com- 
pensation is due, over and above the usual 
rate of pilotage. As no question of law arose 
in the case, I have consulted persons con- 
versant in these matters, none of whom con- 
sidered it as a case of salvage, but all agreed 
that compensation should be granted, by way 
of encom-agement to pilots and others to da 
more than then: mere duty, whenever circum- 
stances might call upon them to exert them- 
selves. Their opinion concurred with my 
own, that two hundred doUars, over and 
above pilotage, and costs of suit, would be a 
sufficient remuneration for this service. I de- 
cree accordingly. 
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DTJLANY r. The PERACJIO. 
[Bee, 212.] ^ 
District Court, D. South Carolina. Oct., 1S04. 
Pilots— ExTitA Compensation. 
Pilots and others, assisting vessels in distress, 
beyond what their mere duty requires, are en- 
titled to compensation. 
[Cited in The Wave, Case No. 17,297.] 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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Case Ho. 4,1S4. 

In re DUMAHAUT et al. 

[15 Blatchf. 20.] ^ 

Circuit Court, S. D. New York. July 1, 1878. 

Bankruptcy— Composition PnocEEDiNGS- Pues- 

ENCE op DEBTOU — PllEVIOCS VOLl'NTAIiy AS- 
SIGNMENT — ACCOUSTING BT ASSIGNEE. 

1. Under section 17 of the act of June 22, 
1874 (18 Stat. 182), in relation to compositions^ 
in bankruptcy, the debtor is not required to be 
present at a meeting of creditors called to con- 
sider a resolution to vary a composition which 
has been accepted. 

2. Where, at such a meeting, a creditor in- 
sisted on the presence of the debtor, but the- 
register decided otherwise, and it did not ap- 
pear that information was required from the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.! 
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debtor, nor that the creditor might have been 
injuriously affected by his absence, it was held 
that the absence of the debtor was no ground 
for refusing to confirm the proceedings. 

^ 3. Where the terms of a composition, as orig- 
inally adopted, ratified a voluntary assignment 
previously made by the debtor under the state 
law, it was held fhat the creditors could, by a 
resolution duly passed, under the statute, at a 
subsequent meeting, vary such terms, by pro- 
viding that such voluntary assignment should 
not be carried out, but that the assets should be 
distributed in bankruptcy, it appearing that no 
injury could arise to any creditor from the 
amendment. 

4. After the confirmation of the original reso- 
lution of composition, a creditor had brought a 
suit in a state court, to compel the voluntary as- 
signee to account. The district court, in the 
order confirming the resolution of variation, pro- 
vided for the reimbursement to such creditor 
of his reasonable expenses incurred in such suit: 
Held, that such creditor had no right in the as- 
signed property, which would be prejudiced by 
such order. 

[Petition for review of an order of the 
district court of the United States" for the 
southern district of New York in the matter 
of Edward G. Dumahaut and George Spicer.] 

Wilson M. Powell, for Bull's Head Bank. 
William B. Hornblower, opposed. 
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WAITB, Circuit Justice. On the 4tli of 
December, 1S75, the bankrupts, as partners 
doing business under the name of E. G. 
Dumahaut iSs Co., assigned to one Clement 
all their partnership property, for the equal 
benefit of all their creditors. The assignee 
accepted his trust, and entered upon the per- 
formance of his duties, in accordance with 
the state laws regulating the administi-a- 
tion of such trusts. Upon the petition of 
certain creditors, filed on January 12th, 1876, 
in tlie district court, the two partners were 
adjudicated banla*upts, on September 14th, 
1876. On the 18th of October following, a 
meeting of the creditors was held, to con- 
sider a proposition of the bankrupts for a 
composition- The terms proposed were twen- 
ty-five cents on the dollar, in money, payable 
in one, two, and three years from the date 
of the order confirming the composition, to 
be evidenced by the promissory notes of the 
banki-upts, for like times and amounts, the 
said composition to be secured and carried 
into effect as follows: "An adjudication in 
bankruptcy to be had, and an assignee chosen, 
the said assignee, however, to make no 
claim upon Percival W. Clement, the as- 
signee under a voluntary assignment from 
the firm of E. G. Dumahaut & Co., for the 
assets in his hands, as such assignee, but 
the same to be administered and distributed 
by him, as such assignee, in all respects as 
if no proceedings in bankruptcy had been had, 
and any dividend paid by the said Percival 
Clement, from the said estate, over and above 
twenty per cent, on the dollar, to be credited 
upon the composition notes then next matur- 
ing," &c., &c. Pending this proposition for 
composition, and before any final action there- 
on, to wit^ on Februai-y 27th, 1877, the Bull's 



Head Bank, one of the creditors, commenced 
an action in the supreme court of the state, 
in its own behalf, and on behalf of all other 
creditors, against the voluntary assignee, for 
irn accounting under his trust On March 
19th, 1877, a receiver of the assigned prop- 
erty was appointed in such action, but he 
has never reduced any of the property to 
his possession. On the 5th of April, a 
second meeting of the creditor was held, 
to consider the composition, and on the 12th 
of May the composition was confirmed by 
the district com-t, sitting in bankruptcy. On 
the 19th of July, the action in the state court 
was referred to a referee, to hear and de- 
termine the same, but, on the same day, 
the district court, sitting in bankruptcy, on 
petition of the banki-upts, enjoined the bank 
from fui-ther proceedings in the action. On 
the 13th of October, this injunction was so 
far modified as to permit the bank to pro- 
ceed, and, on the 27th of the same month, 
the referee directed that the assignee ac- 
count in that action. The assignee thereup- 
on presented his account, which has been 
passed, and an order of the court has been 
made, requiring the creditors to come in and 
prove their claims. Pursuant to a further 
order of the court in bankruptcy, made No- 
vember 15th, 1877, a meeting of the cred- 
itors was held to consider the following pro- 
posed amendment to the composition: "That 
the composition heretofore accepted by the 
creditors herein, and confirmed hj the coui-t, 
by an order entered on the 12th day of May, 
1877, be amended so as to provide that the 
assignee In bankruptcy herein shall make 
demand upon Percival W. Clement, for the 
assets in the hands of said Clement, as as- 
signee for the benefit of the creditors of 
E. G. Dumahaut & Co.; and that the as- 
signee in banki-uptcy shall distribute the 
said assets in accordance with the bankrupt 
laws of the United States; and that any 
dividend out of such assets, over and above 
twentj-- cents on the dollar, shall be credited 
on the composition notes then next maturing; 
and that the said composition, in all other 
respects, remain unaltered, and in full force 
and effect" The banki-upts were not present 
at this meeting. The resolution for the 
amendment was offered by a creditor. The 
Bull's Head Bank was present and filed ob- 
jections to the proceeding. The bank also 
insisted that the banki-upts should be pres- 
ent, but the register decided otherwise. The 
meeting voted in favor of the adoption of 
the amendment On the 5th of February, 
the bankrupt court ordered a further meet- 
ing, to be held on the 15th, to further con- 
sider the matter. At this meeting the bank 
appeared, and still insisted upon its original 
protest, and filed other objections. The 
amendment was again approved by the cred- 
itors, and, on the 11th of Blarch, confirmed 
by the court, upon the condition precedent 
to the taking effect thereof, that the bank- 
rupts and the creditoi-s who had signed the 
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resolution of amendment pay to the Bnll's 
Head Bant such sums towards the reim- 
bursement of its expenses in and about the 
action in the state court, as the banlirupt 
court should award. 

Tlie Bull's Head Bank now asts this court, 
under its supervisory jm-isdiction, to set 
aside the order of confirmation thus entered. 
The objections relied upon, on the argument, 
xire: (1) The absence of the bankrupts from 
the meeting; (2) The voluntary assignment 
having been ratified by the terms of the com- 
position as originally adopted, cannot now 
be attacked by the creditors boimd by the 
composition proceedings, or by the assignee 
in bankruptcy; (3) The bank acquired a vest- 
^d. interest in the general assignment by the 
operation of the original composition, of 
which it cannot be deprived without its con- 
sent No one appears to object to the amend- 
ment, except the bank. The bankrupts are 
satisfied, and so are all the othei- creditors. 

The amendment to the bankrupt act, which 
4mthorizes and regulates proceedings for 
composition,— Act June 22, 1874, § 17 (18 Stat 
182),— expressly provides, that "the creditors 
may, by resolution passed in the manner and 
under the circumstances aforesaid, add to, 
■or vary the provisions of, any composition 
previously accepted by them, without preju- 
dice to any persons tailing interests under 
such provisions, who do not assent to such 
Addition or variation. And any such addi- 
tional resolution shall be presented to the 
com't in the same manner, and proceeded 
with in the same way, and with the same 
consequences, as the resolution by which the 
composition was accepted in the first in- 
-stance." 

There is nothing which, in terms, requires 
the debtor to be present at a meeting of cred- 
itors caUed to consider a resolution to vary 
41 composition which has been accepted. His 
presence at the meeting to consider his own 
proposition is requii-ed, in order that inquiry 
may be made of him as to the true condition 
of his affairs, and information obtained from 
iiim by the creditors, to enable them to act 
understandingly npon the matter in hand. 
The law does not make it his duty to attend 
.any other meetings, though, if summoned 
to appear, he should attend. The creditors 
may excuse his attendance at the first meet- 
ing, and, if they do, the court will not refuse 
to ratify the resolution on that account un- 
less it appears that his presence was impor- 
tant for the due consideration of the proposi- 
tion. There is no doubt but a creditor may 
ask that the debtor be summoned to appear 
jit any meeting called in the subsequent pro- 
ceedings. If, however, from any cause, this 
request is not complied with the com-t will 
jiot refuse to approve what is done, unless it 
.appears, with reasonable certainly, that in- 
formation was required from him in respect 
to the subject-matter under consideration at 
.the time, and that the complaining creditor 
might have been injuriously affected by his 
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absence. Such a condition of affairs does not 
appear in this case. The resolution of 
amendment was proposed by a creditor and 
not the debtor. It had reference entirely to 
the manner in which the composition should 
be caiTied into effect The avails of the 
property assigned had already been secured 
to the creditors, and the only question to be 
considered was as to the best mode of realiz- 
ing the money. It is unnecessary to inquire 
whether the creditors could take the proper- 
ty out of the hands of the voluntary assignee 
without the consent of the debtor, for he does 
not object. Even the complaining creditor 
was satisfied to remove the assignee, for, in 
his suit, he had obtained an order that the 
property in the hands .of the assignee be 
delivered to his receiver. I think, therefore, 
this objection is not well taken. 

The other two may be considered together. 
The validity of the assignment is not attack- 
ed in these proceedings. The effect of what 
has been done is not materially different 
from that which has been attempted by the 
bank. Both parties want the property taken 
out of the hands of the voluntary assignee. 
The difference is, that the bank wants the 
tiTist administered by the receiver appoint- 
ed by the state com*t while the other cred- 
itors desire to have it administered by the 
assignee in bankruptcy. If the facts stated 
in the petition for review filed by the bank 
are true, the same creditors will be entitled 
to the dividends, no matter who executed 
the trust As the assignment was for tlie 
equal benefit of all partnership ci'editors, 
and the bankrupt law [of 18G7 (14 Stat. 517)] 
will distribute the property in the same way, 
no injm'y can arise from the provision, in the 
resolution of amendment, directing the as- 
signee in banlii-uptcy to make his distilbu- 
tion in accordance with the bankrupt law. 
The property is still in the hands of the vol- 
untary assignee. The question is, who shall 
take it from him, the receiver in the state 
court or the assignee in banla-uptcy. A ma- 
jority of those in interest prefer it should go 
to the assignee in banla'uptcy, and there is 
nothing in the law to prevent it unless the 
bank, which is the only complaining ' cred- 
itor, win be prejudiced in respect to some 
interest acquired under the original composi- 
tion, as accepted. All the right it acquired 
under the composition was to receive its divi- 
dend, npon the distribution of tlie proceeds 
of the assigned property. That right has 
not been taken away by the amendment. 

Pending the original proposition, and be- 
fore its acceptance, the bank commenced its 
suit in the state com*t to bring the volimtary 
assignee to an account. That it had the right 
to do, under the terms of composition origi- 
nally proposed. That proceeding has result- 
ed in an adjustment of the accounts and a 
settlement of the amount due. Provision is 
made in the order now imder review for a 
reimbm'sement of the reasonable expenses in- 

cm-red in that suit The amount is to be as- 
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certained, and, no doubt, ample justice will 
be done in the premises. I see, therefore, 
no right which the bank has in the property 
that will be prejudiced by the order as it 
stands. 
The order of the disti'ict court is affirmed. 

[NOTE. For other proceedings arising out 
of the assignment in the state court, see Cases 
iSus. 4,125 and 4,126.] 



Case ITo. 4,l£i5. 

In re DUMAHAUT et al. 

[17 N. B. R. 517.] ^ 

District Court, S. D. New York. April 26, 
1878. 

BA^fKUL'PTCY — PREVIOLS VoLL'XTAKY ASSIGNMENT 

— Action by Ckeditok — CobTS and Fees. 

Where a voluntary assignment for the ben- 
efit of creditors had been executed by the bank- 
rupts, less than three months before the com- 
mencement of bankruptcy proceedings; and 
where, pending the bankruptcy proceedings, and 
pending a proposed composition in bankruptcy, 
and before the election of an assignee in bank- 
ruptcy, a creditor had brought suit in the state 
court to compel the voluntary assignee to ac- 
count, and had obtained the appointment of a 
receiver; and where an assignee in bankruptcy 
was subsequently elected, and the composition 
was subsequently amended so as provide that 
the assignee in bankruptcy should take posses- 
sion of the estate in the hands of the voluntary 
assignee; and where a reference had been or- 
dered by the bankrupt coui't, to determine how 
much, if anything, should be awarded to the 
creditor who had brought the suit, towards re- 
imbursing his expenses in such suit, held, that 
such creditor would not be allowed to apply to 
the state court for an order directing the pay- 
ment out of the estate in the hands of the vol- 
untary assigned of the referee's fees incurred 
in such action. 

This was a motion by the Bull's Head 
Bank, a creditor of the bankrupts, to modify 
an injunction so as to allow tliem to apply 
to the supreme coiu^ of the state for an order 
requiring a voluntJiry assignee for the benefit 
of creditors to pay the referee's fees, ineun-ed 
in a suit brought by the Bull's Head Banlc, 
in the supreme court, against such assignee 
for an accounting. On the 4tb of December, 
1875, Edwai'd G. Dumahaut and George 
Spicer, composing the firm of E. G. Duma- 
haut & Co., made a general assignment, in 
conformity to the laws of the state of New 
York, to one Percival W. Clement, for the 
benefit of their firm creditors. On the I'Jth of 
January, 1876, and within three months after 
the said assignment, an involuntary petition 
in banki'uptcy was filed against the fii'm of 
E. G. Dumahaut & Co. On the 23d of Sep- 
tember, 1876, an adjudication was entered 
against the bankrupts, and at the same time 
an order for a first meeting of creditors to 
consider a proposal of composition was grant- 
ed. On the 18th of October a composition 
meeting was held, and a composition was ac- 
cepted, wherebj' it was provided that the debt- 
ors should pay twenty-five cents on the dol- 

^ fRepriuted by permission.] 



lar, in one, two and three years, evidenced by 
their promissory notes, to be secured by mort- 
g-ages on certain real estate which had for- 
merly belonged to George Spicer, one of the 
bankrupts. It was also provided that an as- 
signee in banla-uptey should be elected for the 
pm-pose of cutting ofe intervening liens by 
judgment and otherwise, so tliat he might 
convey a good tiUe to the said Spicer, and 
that Spicer might reconvey to him; but it was 
expressly provided that the estate in the 
hands of the voluntary assignee shoiUd not be 
disturbed, but should be distiibuted by the 
voluntary assignee, as if no proceedings in 
bankruptcy had been taken. 

After this first meeting in composition had 
been held, but before a second meeting had 
been called to consider whether the composi- 
tion had been accepted in compliance with 
the law, and whether it was for the best in- 
terest of all concerned, an action was com- 
menced, on the 27th day of Febraary, 1877,. 
by the Bull's Head Bank, in the supreme court 
of the state of New York, against Percival W, 
Clement, the assignee for tlie benefit of cred- 
itors, to compel him to accoimt, and in this 
action a receiver was appointed, and the is- 
sues were referred to a referee, who pro- 
ceeded to take testimony and to take and 
state the accounts of the assignee. The re- 
ceiver never obtained possession of the prop- 
erty, for the reason that tlie voluntary as- 
signee lived out of the jm-isdiction of the 
court, being a resident of Vermont On the 
28th day of JIai-ch an order was made for a 
second meeting of creditors in the composi- 
tion proceedings, and on the 12th day of May, 
1877, the final order in composition was en- 
tered directing the resolution to be recorded 
and the statement of assets and debts to be 
filed. On the 13th of June, Thomas Ruther- 
ford was elected assignee in bankniptcy, in 
accordance with the composition resolutions, 
and he proceeded to conclude the transfers of 
real estate provided for by the composition. 
In the meantime, however, the voluntary'' as- 
signee for the benefit of creditors had been 
unable to disti-ibute the funds, as had been 
provided for by the composition resolution,, 
because of tlie pendency of the accoimting- 
suit in the state court, and the appointment of 
a receiver. It became necessary, therefore^ 
to amend the resolution of composition, in or- 
der that the bauki-upt com*t might take pos- 
session of tlie estate and distribute it, fcee 
from all claim by the receiver. On the 15th 
of November, 1877, an order was entered call- 
ing a meeting of ci-editors to amend the com- 
position. On the 5th of December a meeting 
was held, and the composition amended so as- 
to provide that the assignee in banlvxniptcy 
should make demand upon Percival "W. Clem- 
ent, the voluntary assignee, for the estate in 
his hands as such assignee, and should dis- 
tribute the same under the direction of the 
bankrupt court This amendment was op- 
posed by the Bull's Head Bank, but was final- 
ly coufu-med by the couit on tha 11th day of 
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March, 1S7S, the court, ho%Yevor, directing 
that the matter he referred to the register to 
ta]ce testimony and report to the eonrt as to 
Tvhat sum, if any, should he awai-ded to the 
"Bull's Head Banli to reimburse its expenses 
in the state com-t suit The order calling the 
meeting to amend the composition had en- 
joined the BuU's Head Bank from taldng any 
steps to remove the property, or any of it, 
irora the custody of the roluntary assignee 
into the possession of the receiver. The 
Bull's Head Bank now comes into com-t, and 
moves that the injunction he modified so as 
to allow them to apply to the state court for 
an order directing the voluntary assignee to 
pay the referee's fees, incurred in the trial of 
■the suit. 

Wilson M. Powell, for the motion. 
Wm. B. Hornhlower, for assignee in hank- 
ruptcy and creditors opposed to motion. 

CHOATE, District Judge. These bankrupts 
had, before the filing of the petition, made a 
general assignment under the state law. A 
composition was proposed and accepted hy 
the ci-editors at the first meeting, which pro- 
vided that the property assigned should con- 
tinue in the hands of the state assignee and be 
disti-ibuted by him. After this composition 
was accepted by the ci-editors, the Bull's Head 
Bank commenced an action in a state comt 
against the state assignee to compel an ac- 
count and distribution. A reference was or- 
dered and claims proved before the referee, 
and a receiver was appointed; but by an or- 
der of this court all proceedings in that action 
have been stayed and the receiver has been 
•enjoined from taking possession of the proper- 
ty assigned. These proceedings necessarily 
led to an amendment of the terms of the 
composition. A motion is now made by the 
BuU's Head Bank, on affidavit showing that 
the referee threatens to sue it for his fees, 
stated to be five hundred dollars, to modify 
the injunction staying proceedings in that ac- 
tion so far as to allow the Bull's Head Banlc 
to apply to tlie state com't to have the amount 
•of the referee's fees determined and paid out 
of the assigned estate. A reference has been 
ordered by this comt and is now pending to 
4iscertain what, if anything, should be paid to 
the Bull's Head Bank for its expenses in- 
cm-red in that action. I think the motion 
should not be granted. If there is any gi-ound 
on which the Bull's Head Bank can justly 
daim tliis expense which it has incm-red in 
that action, I thhik it should be determined 
in the same way which has been adopted in 
Teference to its other expenses. But upon the 
case as it stands, the action brought by the 
Bull's Head Bank in the state comt appears 
to have been not beneficial to the creditoi-s, 
"but very injm-ious to them and unnecessary. 
Motion denied. 

[NOTE. Por further proceedinsrs relating to 
tlie voluntary assignment, see Cases Nos. 4,- 
124 and 4,12G.] 



Case Ho. 4,126. 

In re DTBIAHAUT et al. 

[19 N. B. R. 394.] ^ 

District Court, S. D. New York. Tan. 11, 1879. 

Bankruptcy— Previous VoLttxTARX Assigxment 
— Suit by Ckeditor toh Accodxtixg — Fees 
axi) expexses. 

A composition was accepted and confirmed, 
which provided that the assets, which had with- 
in three months before the bankruptcy been as- 
signed for the benefit of creditors, should re- 
main in the hands of the voluntary assignee 
and be distributed by him. Previous to the 
confirmation, petitioner had commenced a suit 
against the assignee in a state court for an ac- 
counting and distribution of the assigned prop- 
erty. This suit being continued and large ex- 
penses incurred, an amendment to the composi- 
tion was accepteo, by which the assigned prop- 
erty was to be delivered to the assignee in 
bankruptcy and distributed by ^ him. This 
amendment was confirmed on condition of pay- 
ment to petitioner of such sum toward reim- 
bursement of his expenses in said suit as the 
court should award to be proper. It appeared 
that at the commencement of said suit the vol- 
untary assignee was ready to pay a dividend 
but was stopped by injunction, and that peti- 
tioner reduced the assignee's claims, but had 
incurred large expenses for receiver's and ref- 
eree's fees, and also claimed five hundred and 
fifty dollars *is an extra allowance which it was 
nlleged he would have been entitled to if a 
decree had been entered in that suit. Held, 
that, it not appearing that the assignee's claims 
could have been adjusted without suit, the suit 
was not beneficial to the creditors; that under 
the provisions of the original resolution the pe- 
titioner had no absolute right to have the prop- 
erty remain in the hands of the voluntary as- 
signee; that no right to the cost and expenses 
of the suit had become vested in the petitioner; 
that it therefore had no interest which was se- 
cured to it under section 17 of the bankrupt act 
[14 Stat. 517], and was not entitled to reim- 
bursement for the expenses and costs of said 
suit 

[In bankruptcy. In the matter of Edward 
G. Dumahaut and George Spicer.] 

AYilson G. Powell, for Bull's Head Banlc. 
W. B. Hornblower, conti-a. 

CHOATE, Disti-ict Judge. In this case a 
composition was accepted and confii-med by 
the terms of which the assets of the firm, 
which, within three months before the bank- 
ruptcy, had been assigned by the debtors to 
a voluntary assignee for the benefit of cred- 
itors, were to remain in his possession and 
be disti'ibuted under that assignment and 
the dividends so made were to be accounted 
as part of the agreed composition payments 
after the acceptance of this composition; but 
before its confirmation tlie Bull's Head Banlc, 
a creditor, commenced a suit against the as- 
signee, in the supreme com*t of the state of 
New York, to compel an accounting by him 
and a disti'ibution of tlie assigned property 
according to the terms of the assignment. 
In this suit a receiver was appointed who 
has, however, nevei" taken possession of tlie 
property nor been able to do so, partly in 
consetiuence of an injunction from this comt 
and partly from the absence of the assignee 



^ [Keprinted by permission.] 



DUMAHATJT (Case No. 4,126) 



[7 Fed. Cas. page ilS2;i 



from the state. The suit having gone to a 
reference, and various expenses having been 
incurred by the plaintiff for costs and dis- 
bursements in the cause, and for counsel fees 
and referee's fees, and the receiver being, or 
claiming to be, entitled to fees and for 
tiharges for counsel, it was found principal- 
ly on account of the delay caused hy the 
pendency of that suit and the adverse claims 
of the receiver appointed therein to caiTy 
into effect tlie composition according to Its 
terms, an amendment thereof was proposed 
and submitted to the creditors, who approv- 
ed of the same. The amendment consisted 
in altering the terms of the composition so 
that the assigned property should not re- 
main in the possession of the voluntary as- 
signee, but should come into the possession 
of the assignee in bankruptcy and be ad- 
ministered by him. The court confirmed 
this amendment, adding to the usual order 
for recording the resolution the following 
words: "Upon the condition precedent to 
the taking effect thereof that the bankrupt 
and the creditors who have signed the said 
resolution of amendment shall pay to the 
Bull's Head Bank such sum toward reim- 
bursement of their expenses in and about 
the action brought by it in the supreme court 
of tlie state of New York against the volun- 
tary assignee as this com't shall award to 
be proper." Such sum to be ascertained by 
a reference to the register to wnom it was 
by the same order referred, "to take testi- 
mony and to report to this coiu't as to what 
sum, if any, shall be paid to said bank as 
aforesaid." 

The Bull's Head banl^: had objected to this 
amendment, and the condition insei-ted in 
the order of confirmation was doubtless de- 
signed to protect and provide for any right 
which the bank might have to the reimburse- 
ment of such erpeuses under the seventeenth 
section of the act of June 22, 1874 [IS Stat 
IS'S], which provides that a composition may 
be varied by a new resolution of the cred- 
itors, but "without prejudice to any person 
taking interest under such provisions" (i. e. 
the provisions of the original composition) 
"who do not assent to such addition or va- 
riation." But it is evident from the very 
terms of the order of confirmation that the 
question whether the bank was entitled to 
the reimbursement of these expenses was 
not and was not intended to be passed upon 
by the court, but was reserved until after 
the testimony was talcen and the report of 
the register was made. From this order, 
confirming the resolution varying the compo- 
sition, the bank appealed to the circuit com*t 
by petition of review, and the order was af- 
firmed. See opinion of Waite, C. J. [Case 
No. 4,124]. Before that appeal was talien 
the bank applied to this court to be permit- 
ted to apply to the state com't to have the 
fees of the receiver determined by that com-t. 
The application was denied on the ground 
that if any such expenses could be allowed 



they should be passed on in the same manner 
in which the other expenses of the bank in 
that suit were to be determined. In re Dum« 
ahaut [Case No. 4,125]. The register has 
now made his report, by which and by the 
testimony taken it appears that the bank 
has paid out in cash disbm'sements in that 
suit seventy-four dollars; that it is liable 
to the referee for his fees, which he claims 
to be five hundred dollars; that the receiver 
claims for his services three hundred and 
fifty dollars, and for his counsel fees one hun- 
dred and fifty dollars; and the taxable costs 
the plaintiff would be entitled to if a final 
decree in his favor in the suit were entered 
would be one hundred and thirty dollars, in- 
dependently of the foregoing, and it is claim- 
ed also that upon such decree the com-t would 
award to the plaintiff as an allowance and 
addition to its costs five hundred and fiftj' 
dollars. 

No claim seems to have been made by the 
bank for its counsel fees in the suit beyond 
said sum of five hundred and fifty dollars. 
Mr. Register Dwight has reported that the 
bank is not entitled to be paid any part of 
these sums, on the ground that the charges, 
disbursements, and services, for which the 
bank claims reimbursement, were not bene- 
ficial to the creditors but the conti'aiy. And 
the question now is, whether the report of 
the register shall be confirmed. 

There are two questions to be determined: 
First, whetlier the suit brought by the bank 
nominally for itself and all the creditors was 
in fact beneficial to them, and secondly, 
whether, if that suit has not been beneficial 
to the creditors, the rights of the bank ta 
have its expenses in the end reimbursed is 
preserved to it, whether it is one of those 
interests under the provisions of the original 
composition which are expressly protected 
by the statute allowing a variation of a com- 
position. If the expenses incm-red have been 
positively beneficial to the estate, then, upon 
the equitable principle that has been so often 
applied in the case of expenses incurred by a 
voluntary assignee, there would seem to be a 
just and equitable claim for reimbm'sement. 
On this question I entirely concur in the con- 
clusion of the register. I think the evidence 
shows clearly that the suit, instead of being 
a benefit has been a serious injury to the 
other creditors and to the estate of the bank- 
rupt. Pending the confirmation of a compo- 
sition, which the requisite majority of the 
creditors had assented to, and so far as ap- 
pears without consultation with any other 
creditor, the bank commenced proceedings for 
having the assigned property wound up and 
disti'ibuted in a suit in equity in the supreme 
court of the state, in its nature a tedious and 
expensive process. There is nothing to show 
that such proceedings were necessary. The 
assignee had given bond which had been 
approved as sufficient. His delaj' in dis- 
tributing what had been tm-ned into money 
up to that time had been occasioned by the 
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pendency of the bankruptcy proceedings, "but 
the testimony shows that he was ready and 
willing to disti'ibute it as soon as the un- 
certainty about the composition should be de- 
termined. Without drawing in question as 
regards this point the right of the bank as a 
cestui que trust under the deed of assign- 
ment to institute and carry on such suit, he 
must establish before he can be reimbm'sed 
his expenses in this court out of the bank- 
rupt's estate, on the groimd that his pro- 
ceedings were taken for the benefit of the 
estate, that there was some good reason to 
believe, in the circumstances existing at the 
time the suit was commenced, that without 
such proceedings the assignee would not have 
gone on and voluntarily have done in the dis- 
charge of his trust what the creditor bring- 
ing the suit has sought to compel him to do 
by the suit, that is, to convert the property 
into money and distribute it among the cred- 
itors. This the bank has wholly faUed to 
show; on the contrary, it appears that 
checks were drawn for the payment by the 
assignees to the creditors of ten per cent, of 
their debts, the amount then in his hands in 
money, which payment was stopped by an 
injunction in said suit It is daimed, how- 
. ever, that the banlc has by its porceedings 
in the suit reduced the assignee's claim for 
disbursement six hundred dollars, and for 
commission four hundred and nmety-four dol- 
lars and eighty-five cents, and he has also 
had the accounts adjusted and settled, and 
that tliis is a sufficient benefit to the whole 
body of the creditors to entitle the bank to 
reimbursement. But it does not appear that 
thei*e was any such dispute about any of 
these matters, or any such reason to ap- 
prehend serious disagreement, as to render 
a long and expensive lawsuit necessary for 
their determination, or that all these mat- 
ters could not have been easily adjusted 
without any suit. After the composition was 
accepted and eonfli-med, the bank still went 
on with the suit and vktually made it im- 
possible to carry into effect the terms of that 
composition, and the suit has only caused de- 
lay and embarrassment to the creditors. 

The composition, as originally adopted, pro- 
vided that the voluntary assignee should hold 
and distribute the assigned property. It was 
uotswithin the contemplation of this provi- 
sion that the assigned estate should be 
wound up and distributed at the end of a 
proti-acted suit in equity, but volimtarily by 
the assignee and without any unnecessary 
expense or delay. The inserting this provi- 
sion in the composition resolutions, therefore, 
while it amounted to an affirmance of the 
voluntary assignment by the creditors to the 
extent that it was to stand, and so long as 
the composition was not varied it prevented 
the banla'upt assignee from attacking the 
assignment and having it set aside as void 
under the bankrupt law, it did not, as seems 
to be supposed by the bank, malce all the 
proceedings of the bank taken afterward in 
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harmony with the terms of the composition^ 
or any the less an obstruction to that com- 
position being caixied into effect, for no such 
proceedings by delegation were contemplated 
by the creditors. Kor did the fact that the 
creditors generally appeared before the as- 
signee and proved their claims amount to an 
approval of the bank's proceedings. They 
must prove, or lom the risk of losing their 
share of the assigned estate. 

The finding of the register, therefore, that 
the services and charges for which reim- 
bursement is sought were not beneficial but 
injurious to the creditors, must be approved. 
To hold otherwise would be to encourage 
unnecessary litigation. 

As to the other question, whether the re- 
imbursement of these expenses is secured to 
the bank by the statute which provides for 
an amendment of a composition without 
prejudice to any person taking interest un- 
der the original composition, the decision of 
the chief justice is conclusive that under this 
provision of the statute the original composi- 
tion gave the bank no absolute right to have 
the assigned estate remain in the possession 
of the voluntary assignee; that such a pro- 
vision in a composition regulating the mere 
modes of administering the property of the 
person by whom it is to be administered is 
not such an interest as is saved by tlie stat- 
ute. It cannot, therefore, be said that the 
bank went on after the confirmation of the 
original composition relying on this arrange- 
ment as a thing secured to it of right, and if 
in fact the bank was induced by the circum- 
stance that this arrangement had been made 
to believe that it might safely go on and in- 
cur tiiese expenses it was because it over- 
looked the fact that the creditors might at 
any time vary this provision and direct the 
administration of the property by the bank- 
rupt assignee. The bank has in this only 
itself to blame for its want of foresight; its 
misfortune is not entitied to any considera- 
tion, since its own persistent obstruction of 
the carrying out of the creditors' first plan 
has led to such a change in the terms of the 
composition as will now render it impossi- 
ble for the bank to pursue its suit to a final 
decree so as to recover its costs in the state 
court. 

Nor is there any accrued right of the bank 
in these costs and expenses which had be- 
come vested in the bank before the- change 
in the composition was made. The right to 
costs in an equity suit is wholly in the dis- 
cretion of the court, and does not become a 
vested right till the court by decree or order 
awards them, and although it might confi- 
dently be expected, according to the known 
practice of the state court in like cases, 
that the bank would in the end recover these 
expenses or the greater part of them, yet no 
such right has yet accrued. The claim for 
reimbursement of these expenses and costs 
cannot, therefore, in any sense be regarded 
as an interest acquired by the bank under 
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the original composition -wliicli is saved to 
it by the statute. This question was not he- 
fore the chief justice, and the allusion to the 
matter in his opinion, which is relied upon 
hy the learned counsel for the bank, means 
only, as I understand it, that If the bank 
has any right to be reimbursed, that right is 
sufficiently secured by the reference ordered 
by this court to determine that question. 

As to the costs of this reference, the claim 
■of the bank being entirely groundless, I ' 
tliink it should be charged with those costs. 
Report confirmed and the costs of reference 
charged against any payment coming due to 
the bank under tlie composition. 



DUMELL (TOMBECKBEE BANK v.). See 
Case No. 14.081. 
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Case Ho. 4,137. I 

In re DUilOXT. ! 

[4 N. B. R. 17 (Quarto, 4).] ^ \ 

District Court, E. D. Michigan. 1871. t 

Baskruptct— Fkaudtjlext Mortgage — Costs '■ 
AND Expenses. 

"Where a mortgage for four thousand dollars ' 
was given, while only one thousand dollars was 
advanced upon it, and was recorded in full, it 
is prima facie evidence of fraud, and it was 
therefore Jield, that out of the proceeds of sale 
of the property seized, the marshal pay over to 
the petitioning creditors, or their attorneys, the 
amount of their reasonable costs, expenses, etc., 
incurred in the proceedings in this matter, and 
that the balance be paid over to the mortgagee. 

[In banki'uptcy. In the matter of Edward 
Dumont.] 

IL B. Brown, for the creditors. 
L. Bishop, for George Dahmer. 

The property seized in this case consisted 
of a stock of millinery goods, and was cov- 
ered by a mortgage to Dahmer for four thou- 
sand dollars; upon which Dahmer claims one 
thousand dollars, and interest at eight per 
cent, per annum from November, 1868. The 
goods were seized January 29, 1869; and Feb- 
ruary 13, 1S69, were ordered to be sold by 
the marshal as perishable property, and were 
sold accordingly. On the sale the goods only 
brought eight hundred and thirty-three dol- 
lai'S and sixty-six cents, not enough to pay 
the amount claimed by Dahmer on his mort- 
gage. There are no other assets; and con- 
ceding the mortgage to be valid, the question 
now is, whether the petitioning creditors 
shall be reimbursed out of the proceeds of the 
sale for their costs and expenses of the bank- 
ruptcy proceedings. 

Costs in bankruptcy are left by the act 
entirely in the discretion of the court, and 
questions arising in relation to them must be 
disposed of upon equitable principles. This 
matter came before the court in March last, 
upon the petition and answer above, and it 
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was then held that the right of the petition- 
ing creditors to be reimbursed for their costs, 
out of the fund arising from the sale of the 
goods, would depend upon the question 
whether they had jTx'obable cause to take and 
prosecute their proceedings in bankruptcy, as 
against the rights of the mortgagee. It can- 
not be denied, upon authority, as well as 
principle, tliat If the mortgagee allowed the 
mortgaged property to be so used and man- 
aged, and the mortgage itself to be placed, 
and continued, upon the records in a condi- 
tion to induce in the minds of reasonable men 
a suspicion or belief that the mortgage was 
intended as a mere cover to protect the prop- 
erty of the mortgagor from his creditors, and 
the creditors having acted upon such suspi- 
cion or belief, the creditors should be reim- 
bursed their costs and expenses out of the 
mortgage fund, notwithstanding the mort- 
gage is eventually held to be valid, there be- 
ing no other assets. See Kedf. "Wills, 493- 
495; 1 Johns. Oh. 153; 6 Yes. 349. At the 
hearing in March it was refen-ed to the reg- 
ister to take proofs as to such probable cause, 
and the question is now to be disposed of up- 
on the proofs taken. 

The question now is, not whether the mort- 
gage was actually fraudulent ajid void as 
against creditoi-s, but whether the creditors 
had reasonable cause to believe it to be so? 
"Was there reasonable ground for suspicion as 
to its bona fides?— such ground as a man of 
ordinary intelligence, exercising ordiuai*y 
care and diligence, would be justified in act- 
ing upon? The proofs show that the mort- 
gage was given for four thousand dollars, 
while only one thousand dollars was advanced 
upon it. How this came to be done is satis- 
factorily explained as far as the mortgagee 
is concerned; but the fact remains that the 
mortgage was placed upon the public rec- 
ords, without any explanation concerning it 
to show that it was an incumbrance upon 
the debtor's property for only a fourth of 
what it appeared to be on its face. In this 
form it was notice to all the world that the 
mortgagee claimed an incumbrance on the 
debtor's property of four thousand dollars. It 
does not matter that only one thousand dol- 
lars is claimed. It was permitted by the 
mortgagee to appear to be a claim for the 
lai'ger amount. Such exaggerated incum- 
brance is prima facie fraudulent as against 
the creditors of tlie mortgagor. The Sampson 
[Case No. 12.279]. 

It would have been a veiy easy matter for 
the mortgagor to have indorsed upon the 
mortgage a statement of the facts, so that it 
would not appear to be more than it actually 
was, and he should have done so. Having 
omitted this precaution, he cannot complain 
that others have acted upon his omission and 
taken his mortgage for what it appeared on 
its face to be— a fraud upon the creditors of 
the moilgagor. This one circumstance is 
sufiicient alone to disiiose of this question of 
costs in favor of the creditors. But there 
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are numerous other appearances of fraud in 
the future conduct of the parties in relation 
to the mortgaged property, each of which was 
sufficient to justify the creditors in proceed- 
ing as they did in relatidu to it; such as the 
stoclc remaining in the hands of the mort- 
gagor a considerable time after the maturity 
of the mortgage; the amount of stock being 
iit the same time rapidly reduced and no pay- 
ments made upon the mortgage debt; no ef- 
forts being made by the mortgagee to talce 
possession of, and sell the goods under the 
mortgage until creditors became pressing and 
attachments were imminent. 

It is unnecessary to consider in this case 
the question of the right of creditors, proceed- 
ing against their debtor in bankraptcy, to 
cause mortgaged property to be seized and 
sold in any case where there are no other as- 
sets, and I therefore express no opinion upon 
that point The creditors were clearly justi- 
fied in proceeding as they did in this case, 
for the reasons above stated, and are entitled 
to be reimbursed for their reasonable costs 
and expenses, out of the funds arising from 
the sale of the property seized. Let an order 
be entered directing the marshal, out of the 
proceeds of the sale of the property seized in 
this case, to pay over to the petitioning 
creditors, or their attorneys, the amount of 
their reasonable costs, expenses, and dis- 
bursements paid or incurred by them in the 
proceedings in this matter, including the said 
sale, upon presentation to him of a taxed 
bill of the same, and take a receipt therefor, 
and that he pay over to George Dahmer, as 
mortgagee of said goods, or his attorney, the 
balance which shall remain after paying 
such costs and expenses aforesaid, and take 
a receipt therefor, and file all receipts taken 
by him, in pursuance of said order, with the 
clerk of this court, together with a full re- 
port of his doing in the premises from and 
including the said sale. 



DTTN (DUNCAN v.). See Case No. 4,134. 
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Case Ho. 4,lS7a. 

DUNBAR v. ALBERT FIELD TACK CO. 

et al. 

Circuit Court, D. Massachusetts. 1879. 

[See 4 Fed. 543.] 



Case Ho. 4,1S8. 

DUNBAR V. BALL. 

[2 Oraneh. C. O. 261.] ' 

Circuit Court, District of Columbia. Oct., 
1821. 

Slavery — Buingi^'g Slaves in District op Co- 
LFJiBiA — Right to FnEEooai. 
If a citizen of the United States owning a 
slave in Virginia, and residing there, removes 

* [Reported by Hon. William Cranch, Chief 
Judge.] 

7FED.CAS. — 75 



(Case No. 4,128) DUNBAR 

to the county of Washington, in the District of 
Columbia, with a bona fide intention, of setthng 
therein; and afterwards causes the said slave 
to be brought into said county, through the 
county of Alexandria, within one year after 
such removal; and if the owner, withm tiiree 
years after such removal, sell the said slave, 
the slave thereby becomes entitled to freedom; 
notwithstanding the acts of congress of the 3d 
of May, 1S02, § 7 [2 Stat. 194], and 24th of 
June, 1812, § 9 [2 Stat. 757], the said slave hav- 
ing been in Alexandria county merely in tran- 
situ. 
[Cited in Battles v. Miller, Case No. 1,110.] 

Petition for freedom. Tlie facts were agreed 
to be as follows:— "The petitioner [Leonard 
Dunlbar] is a native-horn slave of Virginia, 
and was there purchased by one John B. 
Brunet, a citizen and inhabitant of that 
state, some time in the month of March, 
1820; and continued there in the possession 
and service of said Brunet, until some time 
about the 25th of ISIarch last (1821.) when 
the said Brunet removed from the said state 
into the district of Columbia and settled 
himself as a citizen and inhabitant of George- 
town, in the county of Washington, leaving 
the said petitioner in Virginia for about 
three weeks after such removal of said Bru- 
net, the said petitioner continuing to be the 
bona fide property of said Brunet, and so 
being the bona fide property of the said 
Brunet, was, in about three weeks after the 
removal and settlement of the said Brunet 
in Georgetown, as aforesaid, brought, by-the 
order of said Brunet, from Virginia, through 
Alexandria county, into Georgetown afore- 
said, and there continually kept in the pos- 
session and service of the said Brunet, until 
some time about the 20th of July last (1821,) 
when the petitioner was sold in George- 
town, by said Brunet to the defendant [James 
Ball] as a slave for life." 

By the 1st section of Act Md. 1796, c. 67, 
adopted by congress as the law of this coun- 
ty, a slave brought into the state, for sale, 
or to reside, ceases to be property, and be- 
comes free. By the. 2d section, however, it 
is provided that it shall be lawful for any 
citizen of the United States who shall come 
into the state with a bona fide intention of 
settling therein, to bring into the state, at 
the time of his i-emoval, or within one year 
thereafter, any slave, the property of such 
citizen at the time of his removal, and to re- 
tain the same as a slave. But by the 3d sec- 
tion it is enacted, "that nothing herein con- 
tained, shall be construed to enable any per- 
son or persons, so removing as aforesaid, to 
sell or dispose of any slave or slaves, im- 
ported by virtue of this act, or their increase, 
unless such person or persons shall have re- 
sided within this state three whole years 
next preceding such sale, except in cases of 
disposition by last will. and testament, and 
dispositions by law for bona fide debts, or 
consequent upon intestacy." By the act of 
congress of the 3d of May, 1802, § 7 (2 Stat 
193), it is enacted, "that no part of the laws 
of Virginia or Mai-yland, declared by an act 
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of congress passed the twenty-seventh day 
of February, 1801, 'concerning the Disti-ict 
of Columbia,' to be in force within the said 
district, shall ever be construed so as to 
prohibit the ownei-s of slaves to hire them 
within, or remove them to, the said district, 
in the same way as was practised prior to 
tlie passage of the above-recited act" And 
by the 9th section of the act of the 24th of 
June, 1812 (2 Stat 755), it is enacted, "that 
hereafter it shall be lawful for any inhabit- 
ant or inhabitants in either of the said coun- 
ties, owing and possessing any slave or 
slaves therein, to remove the same from one 
county into the otlier, and to exercise freely 
and fully all the rights of property in and 
over the said slave or slaves therein, which 
would be exercised over him, her, or them, 
in the county from whence the removal was 
made, any thing in any legislative act in 
force, at this time, in either of the said coun- 
ties, to the contrary, notvs'ithstanding." 

Mr. Jones, for defendant, contended that 
Act Md. 1796, c. 67, was a penal law, and 
ought to be construed favorably to prevent 
a forfeiture. It merely prohibits the sale 
within the three years, but a sale contrary 
to the act does not give freedom to tlie slave. 
The sale is only void. But, under the act 
of the 24th of June, 1812, Brunet as soon as 
he brought his slave into Alexandria county, 
which he had a right to do under the act of 
the 3d of May, 1802, had a right to remove 
him to Washington county, and there exer- 
cise over him fully all the rights of owner- 
ship. 

Mr. Taney, for petitioner, contended that 
the act of 24th June, 1812, was only applica- 
ble to bona fide inhabitants and residents of 
Alexandria county, not to a person merely 
in transitu. 

THE COURT (nem. con.) rendered judg- 
ment for the petitioner. 



Case Ho. 4,129. 

DUNBAR V. BROWN. 

[4 McLean, 106.] ^ 

Circuit Court, D. Ohio. July Term, 1846. 

GUAKANTY OP DeET — DEFAULT— NOTICE TO GUAR- 

ANTOll. 

1. Where a debt guaranteed is not paid, no- 
tice to the guarantor must be given in a reason- 
able time. 

2. The same strictness is not required in such 
a case, as to charge the indorser on a bill or 
promissory note. 

3. Nothing can excuse the want of notice, but 
the insolvency of the debtor. 

' [Reported by Hon. John McLean, Circuit 
Justice.] 



[This was an action at law by Dunbar,^ 
Brooke & Dunning against Samuel H. 
Brown.] 

Ewing & Ewing, for plamtiffs. 
Mr. Stanbery, for defendant 

OPINION OF THE COURT. This action ia 
brought against the defendant as guarantor. 
Samuel Cochran, a witness, states that E. 
C. Brown, brother of the defendant, pur- 
chased goods of the plaintiffs in Philadelphia, 
amounting to the sum of seventeen hundred 
and thirty dollars and seventy-six cents; for 
which he gave his note, payable in six 
months. That the goods were purchased 
solely on the credit of the defendant who 
guaranteed the payment of them. The un- 
derstanding between the plaintiffs and the 
guarantor was, that the payment might be 
made in twelve or eighteen months; the 
witnesses, as to the time, do not agree. No 
demand was made of E. C. Brown until three 
months after the expiration of the year, at 
which time he proposed to give property in 
security for payment In the ensuing May, 
1842, the defendant admitted that a notice 
had been given to him tliat the note was 
not paid, and that they looked to the guar- 
antor for payment At what time this no- 
tice was served does not appear. Shortly 
after April, 1842, or about the time, E. O. 
Brown became insolvent. 

THE COURT insti-ucted the juiy, that in 
a reasonable time after the note became 
payable, it was the duty of the plaintiffs to 
demand the payment of the same fi'om E. 
C. Brown, and give notice to the defendant 
that it was not paid. That the same strict- 
ness in making demand of payment and giv- 
ing notice to the guarantor was not required, 
as was necessary to charge an indorser on 
a bill or promissory note. But that nothing 
could excuse the want of demand and notice, 
but the insolvency of E. C. Brown. If the 
jury shall find that tlie guarantor was to 
pay the bill for the goods in twelve months, 
still it would seem tliat the demand of pay- 
ment should have been made of B. C. Brown 
when the note became due, and a notice of 
non-payment given to the defendant If the 
guaranty was, that the payment by B. C. 
Brown should be made in eighteen months, 
contrary to the face of the note, and the 
payment at that time was guaranteed by the 
defendant at the expiration of that time, a 
notice was indispensable. 

The jury found for the defendant 
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Case ISTo. 4,130. 

DUNBAR V. MILLER et al. 

[1 Brock. 85.] ^ 

Circuit Court, D. Virginia. May Term, 1803. 

FaCTOKS— DiSCUETIOS OP CONSIGNEE IN DISPOSING 

OF Goods— DuTT of Consignou— Opening Set- 
tled Account. 

1. P. H., residing in Richmond, Virginia, of 
tlie firm of M., H. & Co., London merchants, 
wrote to R. D., on the 5th of September, 1793, a 
merchant of Falmouth, Virginia, informing him 
of the arrival in James river, of the ship Molly, 
chartered by M., H. «Ss Co., to load with tobac- 
co to be shipped to Europe, consigned to M., H. 
& Co., and advising R. D. to embrace this fa- 
vourable time and opportunity, as he deemed it, 
of shipping tobacco to Europe. The vessel, he 
said, would "go to Cork for orders, and from 
thence to any port in Europe, out of the 
straits." In another part of his letter, he in- 
formed R. D., that "if peace is not established 
in France, by the time the Molly arrives at 
Cork, it is most probable she will be sent to 
Rotterdam, or some port in Holland." On the 
19th of the same month, R. D. wrote in reply, 
after informing P. H. that he had sent 58 
hogsheads to be shipped by the Molly,— "I hope 
the tobacco will go to a saving market, as the 
quality is well suited to the Dutch market, 
where I expect it will ultimately go, as appear- 
ances, I conceive, strongly indicate a continu- 
ance of the war." The Molly arrived at Cork, 
about the end of the year 1793, when INI.. H. & 
Co. determined to send the tobacco to France, 
the war still continuing, and accordingly con- 
signed it to a mercantile house in Havre. Aft- 
er experiencing great delay and difficulty in ob- 
taining the account of sales from the consignees 
in Havre, and using every effort to get from 
them the proceeds of sale, M., H. & Co. finally, 
in 1803, consented to a compromise, whereby 
R. D. was only entitled to £142 4s., after de- 
ducting costs, commissions, &c., for his propor- 
tion of the proceeds of the cargo of the Mclly. 
It seems, that although it was clearly the un- 
derstanding of R. D., that his tobacco would 
not be sent to France, should the war continue; 
yet his letter did not amount to a positive in- 
struction, which would deprive the consignees, 
after the arrival of the tobacco in Cork, of the 
discretion of sending it to France, if they should 
deem it advisable for the interests of the con- 
signor to do so. At all events, if the consignor 
objected to this destination being given to his 
tobacco, it was his duty to have informed the 
consignees of it, atid his silence, after he was 
apprised of its destination, was an implied sanc- 
tion and approval of the act of the consignees 
of which he haa no right to complam, after 
the speculation proved to be disastrous. It 
seems, however, that only half commissions are 
chargeable by the consignees in such cases. 

2. Where extensive and complicated dealings 
have been carried on between merchants, which 
have been closed by a settlement of their ac- 
counts, and a note has been given by one of 
them for the amount appearing due on such 
settlement, a court of chancery may open such 
settlement for the purpose of correcting any er- 
rors which the parties may have committed. 
But see Brvdie's Executor v. Miller, Hart & 
Co. [Case No. 2,071]. 

This was a motion to dissolve an injunction 
obtained by the plaintiff, to restrain the de- 
fendants, Jkliller, Hart & Co., from issuing an 
execution on a judgment rendered on tlie law 
side of this court in their favour, against the 
plaintiff here. 

Robert Dunbar, a merchant living in Fal- 

* [Reported by John W. Brockenbrough, Esq.] 



mouth, Virginia, having for a series of years 
had extensive dealings with Miller, Hart & 
Co., London merchants, on a settlement of 
their accounts, on the 28th of June, 1796, exe- 
cuted his note to them for the amount ap- 
pearing due on such settlement, which was as 
follows: 

"Falmouth, 28th June, 1796. Eighteen 
months after date, I promise to pay to the or- 
der of Messrs. Miller, Hart & Co. of London, 
$8273, for value received, with intei-est from 
the date. Robert Dimbar. 

"X. B. 58 hogsheads tobacco, weighing 66,- 
503 lbs., shipped MUler, Hart & Co., in Sept 
'93, per the Molly, Capt. Sanford, for which 
sales are not received, to be accounted for, 
and to be deducted from the above note when 
received account of sales appear." 

At the November term of this court, 1800, 
Miller, Hart & Co. obtained a judgment 
against Robert Dunbar, for the amount of 
the above recited note, to be discharged by 
the payiuent of $7668 75, with interest from 
the Sth of August, 1798. The reduction of 
the amount of this note, was effected exclu- 
sively by payments made by Robert Dunbar, 
to Miller, Hart & Co., subsequent to its date, 
and no credit was allowed on the judgment 
for the price of the 58 hogsheads of tobacco 
referred to in the memorandum annexed to 
Dimbar's note, the account of sales not hav- 
ing been received at that time. The history 
of the transaction touching this tobacco, is as 
follows: 

On tlie Sth day of September, 1793, Patrick 
Hart, of the firm of Miller, Hart & Co., living 
in Richmond, Virginia, addressed the follow- 
ing letter to Robert Dunbar, at Falmouth, 
Vu-ginia: 

"Dear Sir, I wrote you last post, since 
which I have advice of the arrival of the Mol- 
ly, Capt Sanford, an American bottom, char- 
tered by jMiUer, Hart & Co., to load tobacco 
from their friends, at nine guineas per ton 
two shillings and three pence port charges. 
She loads at City Point, goes to Cork for or- 
ders, and from thence to any one port of 
Em'ope, out of the straits. You may have 
what room in her you want, shipped to their 
address on these terms, which, is above five 
shillings per hogshead lower than any has 
been chartered at this way. As I think you 
will have no chance to sell, till the war is over, 
it is surely your Interest to ship while the 
weather is good, and a chance of its getting to 
market in proper time. If peace is not es- 
tablished in France, by the time the Molly 
arrives at Cork, it is most probable she will 
be sent to Rotterdam, or some port in Hol- 
land; but to give her a chance of going there, 
she must be loaded in all this month, which 
I intend at all events to do, as I can get plen- 
ty of freight this way. Should we not have 
enough of our own to fill her I expect you 
will immediately ship tie 60 hogsheads you 
mention. You may look out a craft and get 
them on board. ^ly letters from MiUer, Hart 
& Co. do not say, whether the ship loads at 
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City Pointy or Norfolk; but suppose the for- 
mer. I will advise you by next post, Tybich 
will be as soon as you can have the tobacco in 
the craft. I will keep room for you for 100 
hogsheads, as I think it your interest to sbip 
it, but you will say by IMonday's mail, wheth- 
er or not you will ship it" 

On the 19tb of the same montb, Robert 
Dunbar T^TOte in reply to the above letter: 
"This hands you two receipts and invoice of 
58 hogsheads of tobacco, shipped to the ad- 
dress of Miller, Hart & Co., wbicb I bope 
will go to a saving market as the quality is 
well suited to the Dutch market, where I ex- 
pect it will ultimately go, as appeai'ances, I 
conceive, strongly Indicate a continuance of 
the war." 

The Molly, having talcen in her cargo, sailed 
for Cork, where she arrived about the latter 
part of 1793. Miller, Hart & Co., on the ar- 
rival of the ship in Europe, determined, on 
considtation, to send the tobacco to Havre in 
France, while the war yet continued, and ac- 
cordingly consigned it to the house of Jean 
Baptiste Teray & Co., of that place. The 
speculation proved to be a very unfortunate 
one. ITie account of sales rendered by Mil- 
ler, Hart & Co., of Dunbnr's tobacco, which 
was dated olst January, 3803, after deducting 
therefrom the fi-eight, commissions, and other 
chai'ges, left a balance in favour of Robert 
Dunbar of £142 4s. The deposition of James 
Colquboun, of the fii-m of James and Robert 
Colquhoun, of London, stated, that his firm 
were consignees of 250 hogsheads of tobacco, 
part of the cargo of the ship Molly, shipped 
in Virginia, by R. and W. Colquhoim of Pe- 
tersburg, about October, 1703, with which she 
ai'rived at Cork in the month of December of 
the same year for orders, and that the advices 
from France were so encouraging at that 
time, as to induce the house of J. & E. Colqu- 
hoim to agree witb Miller, Hart & Co. *o send 
the ship Molly and cargo to Havre, as being, 
from every appearance at that time, the best 
market for tobacco in Europe; tbat be was 
privy to the correspondence of Miller, Hart & 
Co. with J. B. Teray & Co. of Havre, to whom 
the said cargo was consigned, and consented 
to the same, and was fully satisfied that ev- 
ery thing was done by Miller, Hart & Co. 
which was possible to get the best price and 
speedy remittance; that after long delay and 
much correspondence, he consented to com- 
promise on behalf of bis firm with Teray & 
Co. in the latter end of 1802, and to take for 
the cargo of the Molly, of 627 hogsheads of 
tobacco, tlie sum of 130,000 livres, of which 
his bouse leeeived of Teray & Co. 51,502 livres, 
being their proportion agreeably to the in- 
voice weight of their 250 hogsheads of to- 
bacco. 

The difference of exchange on payments 
made by Dunbar to Miller, Hart & Co. in fa- 
vour of the former previous to their judg- 
ment against him, was shown to be §382 83, 
for which Dunbar was not allowed a credit 
The' commissioner also reported a balance in 



favour of Dimbar of £256 17s. 4d. resulting 
from errors and miseaiculatious of intei*est 
when the settlement took place between the 
parties. The plaintiff praj'ed to be allowed 
a credit on the judgment against bim. 1. 
For X717 8s. 7d., the invoice price of his to- 
bacco with interest 2. For the difference of 
exchange on payments made before judg- 
ment 3. For the balance appearing in his 
favour iu the commissioner's report 

MARSHALL, Circuit Justice. The principal 
question in this case is: "^Tiat is the com- 
plainant entitled to for the tobacco consigned 
by bim to Miller, Hart & Co. in Sept, 1793? 
In discussing this question he bas made two 
points. 1st That in shipping the tobacco to 
France his orders were violated; in conse- 
quence of which, the consignees are responsi- 
ble for its value. - 2d. That the account of 
sales they now render ought not to bind him. 

The nature of the trade between the con- 
signor and consignee of tobacco, requires 
that a great degree of confidence should be 
placed by the former in the intelligence and 
integrity of the latter. He is frequently em- 
powered to choose the market in which the 
commodity is to be disposed of. This arises 
from the circumstance tliat his situation en- 
ables bim to decide on the interests of the 
consignor with better information than tbe 
consignor can decide for himself. A great 
latitude is therefore allowed for the exercise 
of his judgment, but it must be exercised 
within the limits prescribed by the consignor, 
or, where be is silent, within those presci'ibed 
by custom. In the case at bar, the limits 
prescribed by tbe consignor are to be looked 
for in the two letters of the 5th and 19th of 
September, The letter of the otb contains 
the proposition of the consignee. He offers 
to receive consignments to Miller, Hart & Co. 
in the Molly. This vessel, he says, "goes to 
Cork for orders, and from thence to any one 
port of Europe out of the straits." Tbis is 
a plain intelligible proposition, which author- 
ized the consignee to order the vessel to 
France or elsewhere in Europe, provided it 
was not into the Mediterranean. It is ob- 
servable, that Mr. Hart then proceeds to state 
the advantage wbicb Mr. Dunbar might de- 
rive from accepting it before he advances 
any opinion respecting the probable pai'ticu- 
lar destination of the vessel. This is a cir- 
cumstance wbicb may not be entirely imma- 
terial. It may serve to show that in the 
opinion of the writer, the principal proposi- 
tion was stated. After recommending a ship- 
ment in tbe vessel, whose orders were to be 
received at Cork, and whose destination from 
thence was to depend on the discretion of the 
partners in Europe, Mr. Hart proceeds to say 
something respecting the manner in which 
the discretion would probably be exercised. 
"If," says be, "peace is not established In 
France, by the time the Molly arrives at 
Cork, it is most probable she will be sent to 
Rotterdam or some port of Holland." It is 
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contended, on one side, tliat this amounts to 
a declaration that the tobac > would not be 
sent to France if the war should continue. 
On the other side, that this is merely a con- 
jecture respecting the manner in which the 
discretion of tlie consignee would be exer- 
cised without forming a limitation of that 
discretion. With the proposition, is to be 
taken into view the declaration of the sense 
in which it was accepted. For this purpose, 
the court is referred to the letter of the 19th 
of September. This was after the tobacco 
had been put on board the craft; but, as no 
intermediate letter is produced on either side, 
it is presumed that none passed which would 
affect the case. In the letter of the 19th of 
September, Mr. Dimbar says, "I hope the 
tobacco will get to a saving market, as the 
quality is well suited to tlie Dutch, where I 
expect it will ultimately go, as appearances, 
I conceive, strongly indicate a continuance 
of the war." That both parties believed 
the Molly would not be ordered to France, 
should the war continue, is apparent; but 
whether either of them designed to prohibit 
Miller, Hart & Co. from giving such orders, 
if in their judgment it should be for the 
benefit of the cargo to give them, is not bo 
clear. 

Throwing the two letters into, the form of 
an agreement, and construing that agree- 
ment literally, the express power given to 
order the Molly to any port in Europe, out 
of the straits, would not be restricted by 
any express declaration, that the right to 
send her to France depended on the restora- 
tion of peace. But there is great weight in 
the argument, that in mercantile transactions 
of this sort, the impressions made by the 
communications between the parties, ought 
to be considered, and if a meaning is fairly 
and justly to be implied, which the words 
themselves, if digested into a formal agree- 
ment, would not completely beai', that mean- 
ing ought not to be entirely disregarded by 
the court Although the letter written by iMr. 
Hart reserves to his partners the power 'Of 
ordering the Molly to any port in iBurope, 
and does not positively restrict their exercise 
of this power, with regard to France, to the 
contingency of peace, yet its terms are such 
as clearly to convey the opinion, that the 
tobacco would not be sent to France, but on 
that contingency. "If," says he, "peace is 
not established in France by the time the 
Molly arrives at Cork, it is most probable she 
will be sent to Rotterdam, or some port in 
Holland." This reference, with respect to 
France, to tlie single contingency of peace, 
unconnected with the state of the market, 
shows, that in the mind of the writer, her 
being ordered to France would depend on 
that contingency only. It might, certainly, 
be fairly so understood by Mr. Dunbar. In 
stL'ict prudence, the complainant ought to 
have obspTved the equivocal expressions of 
the proposition, and ought to have objected 
to the sending of his tobacco to France, un- 
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less peace should be re-established; but if he 
understood that the general power was re- 
served solely for the purpose of being exer- 
cised in its extent in the event of peace— and 
he might so understand the letter— he may be 
excused for not directing that which Miller, 
Hart & Co. had declared themselves previous- 
ly to have resolved on. 

It is believed, that no person can read that 
lettk' without a conviction, that at the time 
of writing it,^ Mr. Hart considered it as per- 
fectly certain, that the Molly would not be 
ordered to France if the war should continue. 
The letter would not be a fair one, if sueli 
had not been his opinion." That :air. Dunbar 
did believe the possibility of the power he 
gave, being so exercised, as to occasion the 
tobacco to be shipped to a port in France, 
depended on peace, is strongly to be inferred 
from his letter of the 19th of September. 
The whole context of that letter shows it 
These communications, then, are to b? viewed ' 
as an agreement by which the tobacco is con- 
signed to Miller, Hart & Co., with a general 
power to ship it from Cork, to any port of 
Europe, out of the straits. But the applica- 
tion for that general power is accompanied 
with a representation of the manner in which 
it is to be exercised, which might well be 
understood, and which most probably was 
understood, as a declaration, that the vessel 
would only be sent to France on the con- 
tingency of peace, Whether this representa- 
tion is so sti'ong as to charge the consignee 
with the loss occasioned by sending the ves- 
sel to Havre, pending the war, is a point not 
absolutely decided by the court 'because 
there is another part of the case which ren- 
ders its decision unnecessary. 

The agreement imder which the tobacco 
was shipped, might be understood in the one 
way or the other. If, in the opinion of Sir. 
Dunbar, the consignees had transcended their 
powers, and he did not mean to abide by their 
conduct, it is perfectly dear, that on mercan- 
tile principles, he should, on notice of what 
they had done, have declared to them, that the 
responsibility of thetr conduct rested on them- 
selves; that the tobacco was tiieirs; and that 
he claimed a credit for its reasonable value, 
at those ports to which, in conformity with 
the contract they might have shipped it. He 
was certainly not at liberty to reserve to 
himself the power of taking or rejecting the 
sales at Havre, at his disei'etion; but his si- 
lence on the subject, if not an approbation of 
their conduct, is an acquiescence under it. It 
has been contended, that this transaction was 
not communicated to- "Mi: Dunbar; but the 
fact will not support his counsel in this re- 
spect. His bill admits a knowledge of it 
when his note was ^ven. Had the pressure 
of Mr. Dunbar's circumstances been such as 
to leave him not a free agent in this respect, 
the com*t would not have considered his si- 
lence as a waiver of his right to .object to the 
shipment of his tobacco to Havre. But this 
is not pretended. His silence, therefore, can 
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only be attributed to one of two motives: 
either lie chose to take the chance of a fa- 
vourable account of sales, or, which is more 
probable, he expected that the loss would not 
be considerable, and preferred a submission 
to it, to a rupture with his friends and ci-ed- 
itors. Let this be his motive, and it Avill not 
support him in the attempt now made. If 
then, silence had been observed on the pai't of 
Mr. Dunbar, he would have been precluded 
from objecting to the act of sendinj; the Molly 
to Havi'e. But he has not been silent The 
memorandum at the foot of his note, is a 
complete relinquishment of all objection to 
that transaction, so far as a relinquishment 
can be implied. This memorandum is said 
to have been made for his advantage, and 
this is true. But what was the advantage he 
expected to derive from it? Clearly only this. 
It proves, that from the note was to be de- 
ducted the tobacco, when the account of sales 
should be received. Why refer to the account 
of sales, if he did not mean to admit that he 
was to be bound by tliem? Why not claim 
an immediate, in stead of a future, credit, if 
the invoice price, or any other known stand- 
ard, ascertained the ci-edit to which he was 
entitled? 

The subsequent correspondence on which 
the defendants rely, is certainly equivocal in 
its expression. But when the fact, that Mr. 
Dunbar had fuU knowledge of the Molly hav- 
ing been ordered to France, is ascertained, 
that correspondence ceases to be equivocal. 
It relates exclusively to the circumstance, that 
the sum for which Mr. Dunbar ought to be 
credited on account of this tobacco, is uncer- 
tain. The court, then, is perfectly satisfied 
that the orders given the Molly to sail for 
Havre, are sanctioned by the subsequent con- 
duct of Mr. Dunbar, after having full notice of 
the fact. To the account of sales which has 
been returned, the objections are to the com- 
missions and to the compromise With respect 
to the commissions, the court has required in- 
formation respecting the custom, and has 
stated an opinion, that only half commissions 
is chargeable in such cases. If there be no 
custom, the court wiH direct that only half 
commissions be allowed in tliis case. With re- 
spect to the compromise, the circumstances 
under which it was made, and the deposition 
of ]Mr. Golquhoun, satisfy the eom-t, that it 
was pi-udent to compromise the claim. The 
power of the consignees probably extended to 
a comi)romise, imless it was the will of the 



consignor to take the transaction into his own 
hands. The court perceives no such, disposi- 
tion in him. Yet, undei* the circumstances of 
this case, it is the opinion of the court, that 
Miller, Hart & Co., ought to explain to the 
plaintiff, the terms and principles of the com- 
promise. There is so littie probability that 
the ti'ansaction has been unfair, that the comrt 
will not continue the injunction on that ac- 
count, but will retain the suit on the docket 
if it be requested. 

2. The accounts between the parties consti- 
tute the next subject of consideration. The 
comt is of opinion, that any ei'rors which 
may have existed in dealings carried on un- 
der the circumstances in which these parties 
were placed, ought to be corrected. It does 
not appear clearly, that a formal and com- 
plete settlement has ever taken place. The 
accounts were conducted undei- so many dif- 
ferent forms, as to contribute something to 
the opinion that they have never been com- 
pletely adjusted, and the early application of 
Mr. Dunbar on the subject, weakens the ar- 
gument drawn from the time which has 
elapsed since accounts have been rendered. 
With respect to the credit claimed for differ- 
ence in exchange, the arguments of the de- 
fendants themselves, if rightly understood, 
are in favoin: of it to a certain extent. The 
payments made before the judgment, ought 
certainly to be credited, according to agree- 
ment, at the current rate of exchange. The 
balance for which judgment was rendered, 
ought not to be affected by the exchange. 

DlSOIvElD. TTie injunction was perpetuated 
as to the net amount appearing due by the ac- 
count of sales rendered, adding thereto half 
commissions. 2. As to the difference of ex- 
change on payments made Ity Dunbar to Mil- 
ler, Hart & Co., before judgment; and 8. As 
to the amount appearing on the commission- 
er's report in favom- of Dunbar, gi-owing out 
of erroneous calculations of interest, and was 
dissolved as to the residue. 

NOTE. See a summary of the decisions of 
the courts of the United States, respecting the 
relation between principal and agent, and con- 
signor and consignee: 1 Pet. Cond. R. 594; 2 
Pet. Cond. R. 533; and 3 Pet. Cond. R. 351, in 
notes [ilanella v. Barry, 3 Cranch (7 TJ. S.) 
415; Lee v. Munroe, 7 Cranch (11 U. S.) 366; 
The Frances, 9 Cranch (13 U. S.) 183], 
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Equity may open the settlement of ac- 
<;ounts between merchants having extensive 
and complicated dealings, for the purpose 
of correcting errors therein 1187 

ACKISrOWLEDGMEISrT. 

The certificate of acknowledgment of a 
-deed or mortgage is not conclusive in Min- 
nesota as to the facts stated therein 1118 



ADMTRAIiTY. 

Jurisdiction— In general. 

The remedy at law on an average bond 
given on a jettison of goods does not de- ^ 
X>rive admiralty of jurisdiction 697 

Persons and property. 

Courts of common law have a jurisdic- 
tion concurrent with the admiralty over 
maritime contracts 418 

Though both the American and English 
maritime courts may have jurisdiction over 
actions between foreigners, such actions 
will not be entertained except where neces- 
sary to prevent a failure of justice 134 

Waters and places. 

Admiralty has no jurisdiction of a con- 
tract for the navigation of a boat on the 
Erie canal from Albany to Rochester, and 
back to Albany and New York 120 

Goods taken by pirates, and sold upon 
land, may be recovered from the vendee by 
suit in the admiralty * 192 

Admiralty has jurisdiction in the case of 
salvage for a retaking on land of property 
-captured by pirates 192 

Riglits a^d controvers'es. 

Admiralty jurisdiction is generally de- 
termined by the subject-matter 144 

Admiralty has jurisdiction over all mari- 
time contracts, wheresoever the same may 
be made or executed, and whatever may be 
the form of tlie stipulations 418 

Such, jurisdiction includes all contracts 
which relate to the navigation, business, or 
commerce of the sea, and the building, re- 
pairing, or supplying of vessels 144 

A policy of insurance is a maritime con- 
tract, and therefore of admiralty jurisdic- 
tion 418 

Admiralty has general jurisdiction to en- 
force all maritime liens 112, 1085 

A claim for wharfage is not a maritime 
lien enforceable in admiralty 413 

Admiralty has jurisdiction over a bot- 
tomry bond given by the owner in a home 
port, where there is an express pledge as 
security • • • . .1032 

Admiralty has no jurisdiction to enforce 
specific performance of an agreement relat- 
ing to maritime affairs 112 

Admiralty has no jurisdiction to enforce 
a. mortgage upon a vessel where the mort- 
gagee is out of possession, nor to enforce 
the payment of freight to the mortgagee. . 345 
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The surrender or avoidance of a mort- 
gage of a vessel on the ground of laches will 
not be enforced in admiralty. The remedy, 
if any, is in equity, after the disputed rights 
are settled at law 299 

Admiralty has no direct jurisdiction over 
trusts or accounts, although they may re- 
late to maritime affairs ., • . 112 

Admiralty possesses exclusive jurisdiction 
to ascertain who are the captors in a prize 
case / 2 

Admiralty has jurisdiction of a libel on 
a charter party under seal for' freight due, 
where no penalty is demanded 1085 

Shipowners have a lien on goods for 
freight due for maritime transportation, en- 
forceable in admiralty by libel in rem, 
whether the contract is by bill of lading 
or charter party lOSo 

Where the charter party gives the char- 
terer the possession and control of the ship, 
it is a letting of the ship, and not a con- 
tract of affreightment, and the owners have 
no lien on the cargo for the stipulated price.lOS5 

A contract for the use of a barge at a 
stipulated rate is cognizable in admiralty, 
and a libel may be maintained against the 



steamboat using it. 
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Admiralty has jurisdiction of a libel by 
owners against the master for satisfaction 
of the damages sustained in consequence 
of a wrongful capture made by him 294 

Admiralty has jurisdiction over all torts 
and injuries committed upon the high seas, 
and in ports or harbors within the ebb and 
flow of the tide 418 

Procedure. 

A court of admiralty is not restrained 
from doing substantial justice by mere 
forms or technicalities 616 

ADVERSE POSSESSION". 

The statute of limitation can only run 
against the legal title 1135 

AFFREiaHTMElSrT. 

See, also, "Bill of Lading"; "Carriers"; "Char- 
ter Party"; "Demurrage." 

The condition, "privileges of lighting and 
reshipping," authorizes the vessel to reship 
as its interest or convenience may advise, 
and imposes the duty to do so when neces- 
sary and practicable 931 

Such condition does not authorize reship- 
ping before the voyage has been commenced 
by the original vessel 931 

Lighterage does not apply to overloading 
at the commencement of a voyage 931 

A carrier receiving goods improperly 
packed is bound to stow them with ref- 
erence to their condition 16 

The carrier is not liable for a loss of part 
of the cargo on the pier after actual receipt 
by the consignees of all the cargo shipped, 
and their verification thereof by weighing, . 698 
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When sued for freight, the owner may 
oflset damages causeJ by improper stow- 
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The ship is not liable for a loss caused 
by bad stowage, where the goods were 
stowed by stevedores employed, directed, 
and paid by the shipper 633 

The vessel is entitled to recover the 
amount of freight shown by the bill of lad- 
ing, m the absence of proof that she did not 
deliver all the cargo that was received 

ihe master on a tender of freight at the 
ship, may take a reasonable time to ascer- 
tain the correct amount from the consign- 
ees of the ship, but cannot, in the mean- 
time, order the goods to be stored at the ex- 
pense of the owner 
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APPEAL AISTD ERHOR. 



An appeal lies from a decree of the dis- 
trict court refusing an order for the sale 
of a vessel on an application by one of two 
equal part owners I74 

An appeal will not lie to the circuit court 
of the District of Columbia from the judg- 
ment of a justice of the peace on a trial 
by jury. 3q 

The vessel libeled is not under the con- 
trol of the district court after an appeal 
from Its decree , 174 

Where the record states that the" jury- 
were sworn, it will be presumed that the 
proper oath was administered to try the 
case before the court 707 

A decree will not be disturbed on appeal 
as against evidence, where the evidence is 
oonllictmg and the preponderance is doubt- 
ful ^Q2 

Allowances for salvage services will not 
ordinarily be disturbed upon appeal 393 

On affirmance of a decree for libelant in 
a collision case, the decree will be entered 
for the amount of the loss at the time of the 
loss, with interest from such time, and for 
costs in the district court, without inter- 
est thereon 

An eseeutrix may appeal f rom* thVoV- 
plians court to the circuit court of the 
District of Columbia without giving secu- 
rity ° 

The bond is waived by an appearance 
and failure to object, and the want of it 
does not afifect the jurisdiction 707 

Where an appeal bond is defective, a new- 
one may be filed at any time before the case 
IS finally acted on, and the appeal will not 
be dismissed 

A bond with security is a 'substantial 
compliance with the statute requiring a re- 
copmizance .330 998 

Sureties on an appeal bond held absolute-' 
ly fixed without ca. sa. or any step against 
the principal on his failure to prosecute 
the appeal with effect 

When bail become fixed, they cannotbe 
discharged from liability, either bv the sur- 
render, bankruptcy, or arrest of the princi- 
pal on a ca. sa. . , 

Debt is the proper action on ' an* appeal 
bond or recognizance, but by the common- 
law rule the plaintiff must sue all, if living, 
or one, and not an intermediate number. . 
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APPEARANCE. 



A corporation does not waive an objec- 
tion to jurisdiction by appearing and plead- 
ing, by attorney, to the jurisdiction 333 

An appearance, after decree rendp*red for 
the mere purpose of moving to strike the 
case from the docket on the ground that no 
process had been served, will not validate 
the decree 

Where an unincorporated association' of 
persons sued in the association named 
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waive process, and appear and answer with- 
out objecting, they cannot afterwards raise 
the objection that it was improperly sued. . 34S 

ARBITUATIOIT AMD AWARD. 

See, also, "Reference." 

The submission of a controversv to ar- 
bitration by an attorney binds the' client. . 490 

When the terms of submission to arbitra- 
tion are uncertain, parol evidence may be 
Si\QT^ of the controversies submitted 200 

An arbitration award is conclusive as to 
the parties thereto, and can only be avoid- 
ed or vacated for fraud or gross miscon- 
duct 4gQ 

The reservation in a submission to ref- 
erees of the right to move to set aside their 
report takes away its character of a sub- 
mission to arbitration; and an agreement 
for a cognovit for the amount of the report 
will be deemed to refer to the amount as 
finally settled by the court 490 

ilistakes of law by arbitrators, or errors 
of judgment by them on the evidence, can- 
not be reviewed or rectified 490 

ARREST. 

Defendant may be arrested to compel 
his appearance on the return day of the 
writ. (Act June 17, 1844.) 579 

ASSiaiOIEWT. 

An assignment of a claim made to an 
agent, to enable him to collect it in his own 
name, held an absolute assignment of so 
much of the claim as the agent was enti- 
tled to retain as agreed compensation 990 

ASSIGHMBHT FOR EBHEFIT 
OF CREDITORS. 

,.Q^® *o whom partners have become in- 
dividually liable may, on an assignment of 
their individual and firm assets, prove the 
claim against their separate estates and the 
surplus against their joint estate after pay- 
ment of their joint debts 1055 

ASSOCIATIOHS. 

The members of an insurance association 
are bound by the act of the majority, un- 
less there be some restriction in the arti- 
^If v-.V, •• 306 

Individual members of banking associa- 
tions, who employed a laborer, hrld liable 
to a suit at law by him, irrespective of ar- 
ticles of association ^.IZ 

ASSUMPSIT. 

Indebitatus assumpsit will lie against a 
corporation aggregate upon an account 
stated by their treasurer, without e.xamiu- 
mg him as a witness 131 



ATTACHMEItrT. 

tt/-^ .attachment under Act Md. 1795, c. 
56, will not he for a debt under $20. . 746 

In an affidavit to obtain an attachment 
under such act. it is not necessary to state 
the plaintiff to be a citizen of the county of 
Washington. D. C ,. 324 

Such affidavit may be made by oneof the 
copartners, and need not state that he is 
the acting partner, nor that the other part- 
ners were absent \ 104S 

^ Two non ests held to be requisite for the 
issumg of an attachment 1031 
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The proceedings upon attachment, upon 
an assigned cause of action, must be in the 
name of the legal plaintiff; and all the req- 
uisites of the statute must be complied 

with 191 

The bill cannot be taken for confessed 
for nonappearance in a chancery attach- 
ment if the subpoena be served on the prin- 
cipal without an affidavit and publication. 304 

ATTATC^DER. 

The husband need not put in a claim for 
his wife to protect her rights in property- 
forfeited as belonging to him 371 

The legal estate will not be allowed to be 
set up to bar a fair purchaser of the equit- 
able interest forfeited under the law 371 

ATTOKITBIT AHD CUEEMT. 

An attorney may confess judgment for 
his client in an a.ction on contract 490 

An attorney is not privileged from dis- 
closing facts relating to his client's cause 
not confided to him by the client 899 

AVBRAGtE. 

To mate a ease for general average, the 
property saved and the property sacrificed 
must be exposed to a common danger. The 
sacrifice of a part must contribute to the 
saving of the residue, and must be volun- 
tary 376 

The owners of the vessel and the cargo 
saved must contribute where a part of the 
cargo is jettisoned for the safety of vessel 
and passengers 697 

There can be no contribution for damage 
caused by the common danger to which 
both ship and cargo are exposed ....«..«.. S76 

BAIIi. 

Act July 17, 1SG2, giving the courts au- 
thority, in their discretion, to impose fines 
and imprisonment, instead of death, as pun- 
ishment for treason, makes the offense 
available 63 

The material parts of the obligation and 
the condition in a recognizance should be 
set forth in the body, so as to admit of ex- 
tension, consistently with its terms 708 

In an action on the recognizance, it must 
be clearly proved that the party was called 
and warned, and neglected to appear 70S 

A material variance between the warrant 
and the recognizance set forth in the dec- 
laration and those given in evidence is 
fatal 708 

Bail required in slander, when 1031 

To hold the defendant to bail in debt on 
a bond, the bond need not be produced un- 
til oyer demanded, if there be a sufficient 
affidavit of debt 240 

A defendant discharged under a state in- 
solvent law may appear in the district of 
Columbia, and discharge an attachment, 
without giving special bail 141 

The court will not decide upon the merits, 
on a motion to appear without bail 240 

Operation and efiTect of "bankrupt laws 

and of proceedings thereunder. 

All the property and assets of the bank- 
rupt are considered in custodia legis from 
the filing of the petition. (Act 1867.) 103 

The petitioner's property remains subject 
to execution until the adjudication. (Act 
1841.) 1150 

In voluntary petitions the rights of the 
bankrupt to the disposition of his property 



Page- 
cease on the filing of the petition, but in 
involuntary petitions only upon the adjudi- 
cation 703; 

A bankrupt court, which first takes juris- 
diction by ordering a sale of mortgage 
premises discharged of liens, thereby ousts 
the state courts of jurisdiction to foreclose 
the mortgage 570' 

Though notes secured by a deed of trust 
mature before the adjudication, the bank- 
ruptcy court has custody of the estate, and 
the trustees cannot foreclose or sell with- 
out its consent 912 

A sale by the trustee on direction of the 
creditor, without permission of the bank- 
ruptcy court, will be set aside on applica- 
tion of the assignee 56 

The district court in bankruptcy lield not 
to have the power to issue an injunction to 
stay the process of a state court 1150 

The enforcement in a state court of a 
valid lien attaching before the commence- 
ment of the proceedings in bankruptcy will 
not be restrained by the bankruptcy court 
on the ground of a probable sacriJSce of the 
property ,', 881 

The jurisdiction of ordinary tribunals 
over suits against the bankrupt is not im- 
paired by an adjudication in bankruptcy, 
and their judgments are valid in the ab- 
sence of interference by the bankruptcy 
court 5S. 

The bankruptcy court has no power to 
discharge, upon habeas corpus, a bankrupt 
who is held under arrerst upon state pro- 
cess in an action of tort in obtaining the 
possession of goods, imder color of a con- 
tract, by false and fraudulent representa- 
tions ........* 505^. 

Evidence cannot be received to contradict 
the declaration, and to show that no such 
cause of action really exists as is therein 
set forth 565. 

A creditor not allowed to apply to a state 
court for an order directing the payment, 
out of the estate in the hands of a volun- 
tary assignee, of referee's fees incurred in 
an action in the state court 1180 

The taking possession by a marshal, un- 
der warrant in bankruptcy, of alleged prop- 
erty of a bankrupt, of which plaintiffs in 
replevin had obtained possession, is not a 
case of conflict between the marshal and 
the officers of the state court, and summary 
relief will not be granted 20 

A sale of the debtor's land on an execu- 
tion levied after, though the judgment was 
entered before, the filing of the petition in 
bankruptcy, will not pass title as against 
the assignee 103 

The court has no jurisdiction to make an 
adjudication against one who was an infant 
at the time of filing the petition; and a 
petition by the bankrupt, after he comes of 
age. for a confirmation of the proceedings, 
cannot give jurisdiction 513 

A proceeding to have a debtor adjudged 
bankrupt is a civil, and not a criminal, 
proceeding 363 

Register — Powers and duties. 

The register has power to take affidavits 
and depositions at any time after petition 
filed 291 

The register has power to make a valid 
adjudication in an involuntary case where 
the alleged bankrupt has made default. ., . 302 

Comineneement of proceedings — Volun- 
tary bankruptcy. 
■ A voluntary petition in bankruptcy need 
not allege the insolvency or dissolution of 
a firm of which petitioner was a member. . 785 

A bankrupt to whom a discharge has been 
refused, and who has contracted new debts, 
may file a new petition. , 1092, 1104 
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The authority of the othcer of a corpora- 
tion to file a petition in bankruptcy cannot 

be disputed in a collateral proceeding 164 

A contumacious resignation by officers of 
a company cannot prevent the company 
from filing a iietition in bankruptcy author- 
ized by the majority shareholders 164 

Commencement of proceedings — Invol- 
untary bankruptcy. 
Since Act June 22, 1874, a corporation 
cannot be subjected to compulsory bank- 
ruptcy upon the petition of a single cred- 
itor 553 

When two distinct matters, each of 
which contains a good cause of action or 
defense, are alleged conjunctively, it is 
enough if either of them be satisfactorily 
proved 1108 

Acts of bankruptcy. 

A failing debtor who gives a preference 
to a part of his creditors commits an act 
of bankruptcy 1108 

A debtor suffers his property to be taken 
on legal process where, Imowing that a 
debt is past due, or being insolvent or con- 
templating insolvency, he refrains from vol- 
untary bankruptcy, and his property is 
taken on legal process 651 

An intention in law to give a preference 
is conclusively shown from a levy which 
operates as a preference, suffered by a debt- 
or, insolvent or contemplating insolvency. . 651 

The giving of a confession of judgment 
does not of itself raise a presumption of 
insolvency 651 

The fact that a confession of judgment 
was signed by only one member of the firm 
will not impair the effect of the judgment 
in determining the question of bankruptcy. 651 

The fact that the debt paid was a fidu- 
ciary debt, and that the creditor pressed' 
for payment, will not prevent the payment's 
being an act of bankruptcy 651 

The return to the seller of a piano or- 
dered for a customer who refused to receive 
it. made pending the negotiations for an 
extension of time on business paper, lidd 
not a preference nor an act of bankmptcy. 776 

A sale of a stock of goods, not made in 
the usxial and ordinary course of business, 
is prima facie evidence of fraud. (Act 
1867, § 35.) 291 

A sale of a stock of goods at night, with- 
out invoice, for cash, held not made in the 
ordinary course of business 109 

A trader is insolvent (Act 1867) when he 
is unable to pay his debts as they fall due 

in the ordinary course of business 

651, 1021, 1078 

Failure to pay a single debt when due 
is not sufficient to establish insolvency. .. .1078 

A firm is insolvent, within the meaning 
of the act, if. at the time the sheriff ap- 
pears with an execution, it is unable to pay 
its debt to the judgment creditor in the or- 
dinary course of business 651 

The ordinary course of business does not 
mean an ability to turn out goods or other 
property to pay one debt, without leaving 
in the debtor's hands assets to provide for 
other debts as they become due 651 

If a debtor, at any time, from the state 
of his circumstances, contemplates that he 
will not be thenceforth able to pay his debts 
as they mature in the ordinary course of 
business, he contemplates insolvency 651 

A suspension of payment of commercial 
paper for 14 days, where the debtor subse- 
quently obtained an extension of time from 
all but one creditor, lidtl not an act of 
bankruptcy 776 

The fact that the debtor ceased to be a 
trader before the period of suspension of 
payment of his negotiable paper is no de- 
fense 109 
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The suspension of payment must be 
shown to have been fraudulent 50 

An order of arrest in a civil action, where 
defendant immediately gave bail and was 
not lodged in jail, though it remained in 
force for more than seven days, is no 
ground of adjudication 50 

The giving of a mortgage by an infant is 
not an act of bankruptcy, as it is subject 
to the infant's election to affirm or disaffirm 
it after coming of age 513 

The verdict on a question as to an act 
of bankruptcy will not affect the question of 
the right to recover back the property 
transferred, or a right to a discharge 651 

The bankruptcy court has the same pow- 
er over verdicts of juries in bankruptcy 
cases as courts of common law 363 

Schedule. 

A schedule of real estate which states the 
county and town in which the property is 
situated, together with the name of the 
grantor, is sufficiently accurate 785 

Adjudication. 

Mortgagees in a chattel mortgage given 
by an infant may petition to vacate an 
adjudication in bankruptcy against the 
mortgagor, made in proceedings on a peti- 
tion filed before the mortgagor came of 
age 513 

Assignment. 

It is not essential to the title of the as- 
signee that the assignment to him by the 
register should be recorded within six 
months from its date 103 

Assignee — Appointment and removal. 

A creditor holding security, although he 
has proved his debt as provided in Act 
1867, § 22, cannot vote in the election of 
assignee 49 

The court will not sanction the election 
of an assignee who makes it a regular busi- 
ness to solicit creditors' votes 802 

The court exercises a judicial discretion 
in affirming or refusing to affirm the action 
of creditors in the removal of an assignee. 
(Act 1867, § IS.) 572 

Assignees will not be removed on the vote 
of majority creditors who were all parties 
to transactions which the assignees were 
seeking to impeach 572 

Powers and duties. 

The assignee is not empowered to com- 
pound all doubtful debts with the consent 
and approbation of a committee of credit- 
ors 657 

Meeting of creditors. 

Notices of the first meeting of creditors 
must be served, and the publication com- 
pleted, before the commencement of the 10 
days immediately preceding the return day 
of the warrant. (Act 1867, § 11.) 563 

"Where there was no proper publication 
and service of notice of the first meeting 
of creditors, the register may adjourn the 
meeting, from time to time, to pei*mit the 
same 563 

The register has no power to adjourn a 
meeting of creditors by letter, or otherwise 
than by attending the meeting at the time 
and place designated for its assembling. . . 675 

Tl)«> fact of prevalence of yellow fever in 
the district does not alter the rule 675 

Property of bankrupt — "What consti- 
tutes. 

A draft drawn by the bankrupt, not pay- 
able out of any particular fund, is not an 
assignment of the money in the hands of 

the drawee before acceptance 674 

The seller of goods purchased by an in- 
solvent without intent to pay therefor may 
recover them as against the purchaser's as- 
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signee, if he can identify them, and exer- 
cises his right within a reasonable time. . 880 
Possession and custody. 

Banlcrupt will be committed for contempt 
in failing to pay over money returned in 
the sdiedule as "cash on hand". . • . .1069 

The prior possession of a receiver in a 
mortgage foreclosure cannot be disturbed 
by the bankruptcy court 104 

Exemptions. 

Act March 3, 1S73, only allows the ex- 
emptions granted by state laws in 1871, as 
against judgments of state courts when 
such judgments are rendered after the pas- 
sage of such act 703 

Congress, in adopting the exemption laws 
of a state as part of the bankruiit law, can- 
not dispense with any of the limitations im- 
posed by that law 116G 

Act March 3, 1873, in so far as it at- 
tempts to exempt property specified in the 
state laws in a different manner or with 
different effect from that of the laws them- 
selves, is in violation of the constitutional 
requirement of uniformity 334, 116G 

Act March 3, 1873, so far as it is declara- 
tory of the meaning of the act of June, 
1872, held null and void 703 

The right of exemption must exist, if at 
all, at the date of the commencement of 
proceedings in bankruptcy 116U 

Under the laws of Kentucky an exemp- 
tion of land cannot be allowed as against 
■debts contracted before its acquisition.. ..1166 

In Kentucky, an undivided interest in 
land on which there are no improvements, 
appurtenances, or dwelling houses, although 
the bankrupt has expressed an intention to 
make it a homestead, will not be allowed 
as exemption 1166 

The bankrupt may retain all his neces- 
sary household and kitchen furniture ex- 
empted by the state law from forced sale. 
(Act 1SG7, § 14.) 61 

Both the right to a homestead and dower 
in land revive where the conveyance is set 
aside as an illegal preference under the 
bankrupt law, or is surrendered by the 
creditor ' 545 

Liens. 

A lien must have existed at the com- 
mencement of the proceedings to be recog- 
nized by the banliruptcy court 625 

A lien by attachment is preserved by the 
act of 1841, equally with the lien by judg- 
ment 1001 

In the absence of fraud or collusion, a 
sale on execution of property seized before 
the filing of the petition which had been 
attached before the alleged acts of bank- 
ruptcy by mesne process will not be re- 
strained. (Act 1841.) 1001 

An attachment within four months of the 
commencement of bankruptcy proceedings 
gives no lien 52 

A lienor whose lien expires by limitation 
between the order of sale of realty dis- 
charged of liens and the actual sale is still 
entitled to share in the proceeds of sale,. . 179 

A lien attaches, under the New Jersey 
mechanic's lien law, as of the time the la- 
bor is performed or materials furnished, 
which will be enforced by a court of bank- 
ruptcy, though the claim therefor is not 
filed until after the bankruptcy proceedings 
were commenced. (Reversing 625.) 627 

A sister of the bankrupt, who for years 
handled her funds and securities, Itdd enti- 
tled to be considered holder of a mortgage 
which the bankrupt took up with the pro- 
ceeds of her government bonds, sold with- 
out her knowledge 573 

In the case of vendor's liens and liens 
attaching prior to the title of the vendor, 
resort must be had to a proceeding in equity 
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to determine the title and rights of the par- 
ties 1074 

Sale. 

The bankrupt's property may be sold -un- 
der order of the court, free and clear of 
incumbrances, leaving the secured creditor 
who has proved his debt to his remedy 
against the fund 103 

The? bankruptcy court has power to take 
possession of and order the sale of property 
of the bankrupt incumbered by valid liens 
exceeding its value, but such order will be 
set aside on review as an improper exercise 
of the court's discretion 703 

Sale of realty held void as to lien credit- 
ors who had no personal notice thereof. . . .1074 

Where property is unlawfully taken from 
the possession of a state court receiver, a 
sale by the assignee will be set aside as 
against one having notice of the illegality, 
and the purchase money ordered refunded. 164 

Confirmation of sales by assignees not 
practiced, as being liable to compromise 
right of third parties 889 

Proof of debts. 

No debt can be proved on which an ac- 
tion could not be maintained against the 
bankrupt in the state where the petition is 
filed, in case bankruptcy proceedings were 
not instituted 957 

A claim in equity to rescind a contract 
is not provable 821 

Attorney's commissions and costs stipula- 
ted to be paid on foreclosure are not allow- 
able when the proceedings to foreclose are 
invalid 570 

The bona fide holder for value of an ac- 
commodation bill is entitled to prove as to 
all parties against whom he could have 
supported an action on the bill 1008 

The receipt of partial payment from an 
accommodation acceptor after the bank- 
ruptcy of the drawer does not prevent the 
holder from proving the full amount due 
at the time of the adjudication 1008 

The expenses of an attachment to secure 
a debt made within four months of the 
bankruptcy proceedings are not a lien on 
the property, nor allowable as a claim 
against the estate 52 

The solvent partner in a firm of four 
partners, two of whom were insolvent, and 
the other bankrupt, who pays the firm debts 
out of his separate estate, is entitled to 
prove half the amount against the separate 
estate of the bankrupt 415 

Creditors holding security of any kind 
must prove their debts and obtain permis- 
sion to foreclose their liens 56, 103 

A creditor who, knowing the debtor to be 
insolvent, procures judgment against him, 
and causes his property to be sold, and con- 
tests the claim of his assignee, cannot prove 
his debt 27 

A creditor, receiving a fraudulent prefer- 
ence, who voluntarily surrenders the same 
to the assignee before suit brought on ac- 
count thereof, may prove his claim; otlier- 
wise not 1110 

A mere covenant by a creditor not to sue 
an accommodation acceptor does not pre- 
vent him from proving against the drawer's 
estate 1008 

A nonnegotiable chose in action may be 
proved by the deposition alone of the as- 
signee thereof, but such deposition should 
show the name of the original creditor — . 6 

The creditor who has proved his debt is 
remitted to his former rights and remedies 
where the bankrupt's discharge is refused. 724 

Payment of debts : Priority: Dividends. 

A claim for a loss under an insurance 
policy may be set off against an indebted- 
ness to the bankrupt company. (Act 1867, 
§ 20.) 1053 
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The rights of the parties are to be deter- 
mined by the state of facts at the time of 
the loss 1033 

If claimant's indebtedness is not due, a 
bill in equity will lie to establish the set-off. 1053 

Where the assignee has sold real estate 
discharged of liens, he should allow inter- 
est on the liens to the date of making up 
his report of disti-ibution 570 

Assets are to be marshaled between fix-m 
and separate creditors of partners only 
when there are firm and separate assets, 
and proceedinjis are instituted against the 
firm and individual members, as provided in 
section 36 1005 

Individual creditors and partnership cred- 
itors share equally in the estate of a part- 
ner who, on dissolution of the firm, agreed 
to pay all the debts, where both partners 
are individually put into bankruptcy 1005 

The state is entitled to be preferred to 
private creditors. (Rev. St. § 5101.) 788 

Costs: Fees: Disbursements. 

Costs not allowed to a claimant where 
expense and delay in proof of claim was 
caused by his failure to make full disclos- 
ure of the transactions on which it was 
founded 45I 

A claim by petitioning creditors for coun- 
sel fees incurred before adjudication must 
be first presented to the court by petition. . 657 

A mortgage of §4,000, given on an ad- 
vancement of $1,000, hdd prima facie evi- 
dence of fraud, and ground of proceeding 
in bankruptcy justifying an allowance of 
petitioner's costs and expenses 1184 

Decision as to the fees of registers' clerks, 
marshals, and assignees, deciding what are 
legal and what unwarranted and improper. 286 

Rule as to the legal rate of charges for 
printing advertisements of sale of real es- 
tate by order of the court 1008 

Allowance of fees and expenses to as- 
signee for various services in his dealings 
with the bankrupt's property, its sale, etc. 6 

The compensation of the assignee's attor- 
ney must be reasonable, and projmrtioned 
to the value of the estate 1040 

An attorney, in performing the ordinary 
duties of the assignee, cannot claim from 
the estate compensation as for professional 
services , 1046 

Assignee can only properly charge com- 
mission on the amount of debt canceled by 
compromise with a lienholder ^ 

Au involuntai-y bankrupt, equally with a 
voluntary bankrupt, is entitled to his dis- 
bursements in proceedings to obtain a dis- 
charge. (Act 1867, § 47.) 658 

A creditor Md not entitled to reimburse- 
ment for expenses and costs of a suit in a 
state court to compel a voluntary assignee 
to distribute the estate, where the suit was 
not beneficial to the creditors 1181 j 

Discharge — Proceedings to obtain. 

A discharge, although not applied for 
within a year, may be granted where there 
are no assets, and the delay is satisfacto- 
rily excused. (Act 1867, § 29.) 882 

The assent of creditors to the discharge 
(Act June 22, 1874, § 9) must be in writing, 
and it is sufiicient if filed before the hearing 
of the application 517 

The one-fourth of creditors in number 
and one-third in value whose assent is nec- 
essary (Act June 22, 1874, g 9) are those 
to whom the banknipt is liable as principal 
debtor, and who have proved their debts 
against the estate 517 

It is a case of "no assets" (Act 1867, § 
29) where the assignee after 60 days has 
collected nothing on notes which consti- 
tuted the bankrupt's entire assets 786 
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A general assignment before the passage 
of Act 1841, with preference of fictitious 
debts, will not operate as a bar 388 

Putting a fictitious debt upon the sched- 
ules of the bankrupt is admitting the same, 
within the meaning of Act 1841 388 

Opposition to discharge grounded upon 
the fact of debt being fraudulently created 
is insufficient 90& 

A payment to a creditor out of the or- 
dinary course of business, and within four 
months of filing the petition, by a debtor 
knowing himself to be insolvent, will pre- 
vent a discharge, although the prefeiTed 
creditor had no knowledge or reasonable 
cause to believe the debtor to be then in- 
solvent 1021, 1024r 

A prima facie case of fraud lield to have 
been established on 11 specifications of ob- 
jections to the discharge 1026 

Vague and general specifications reciting 
fraud, etc., will not be received in opposi- 
tion to discharge 1077 

Declarations of a debtor, at the time of 
his failure, that he has means to pay all 
his debts, are not sufiicient, by themselves, 
to show a fraudulent concealment of as- 
sets 3SS- 

An order refusing a discharge may be en- 
tered nunc pro tunc whei'e the parties have 
acted on the theory that the order was in 
force, and the rights of third parties will 
not be prejudiced 1092, 1104 

Scope and e£eet : Vacating. 

The summary jurisdiction of the bank- 
ruptcy court over the person of the bank- 
rupt ceases on the granting of the dis- 
charge 828 

The lien of a debt is not released by the 
discharge, and it may be enforced by n 
state court when the property does not 
form part of the assets in bankruptcy, or 
by the bankruptcy court when it does, and 
subsequently comes into possession of the 
bankrupt 748 

After the discharge is granted, the bank- 
rupt cannot by summary order be required 
to submit to an examination touching prop- 
erty alleged to have been concealed or 
fraudulently transferred 828, S32 

All debts existing before and at the date 
of the decree of bankruptcy are provable 
under the bankruptcy, and all debts up to 
that time are barred by the certificate of 
discharge 1001 

Liens of creditors cannot be enforced in 
a court of bankruptcy after the bankrupt 
has obtained his discharge 293 

Prohibited or fraudulent transfers. 

A bona fide conveyance by an insolvent 
for an adequate consideration, made more 
than two months before petition filed, to 
one who had no notice of a previous act of 
bankruptcy or of intention to take the ben- 
efit of the act, is not void. (Act 1841.) 462: 

A new bill of sale of a merchant's stock 
in trade taken by the managers of a bank 
to secure overdrafts which the cashier had 
secretly allowed and secured by a prior bill 
of sale held a valid security, where the 
prior bill of sale was given four months be- 
fore the commencement of proceedings. . . . 915 

Both an intention to dispose of property 
in fraud of the act, and a knowledge of 
such intention by defendant, are necessary 
to entitle the assignee to recover personal 
propei-ty sold on the eve of bankruptcy . . . 676 

A mortgage given by an insolvent debtor 
with an intent to secure a preference to a 
creditor, who had at the time reasonable 
cause to believe the debtor insolvent, is 
void , .1078 
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The intent to give a preference is con- 
-clnsively shown from the necessary opera- 
tion of the transaction .lUlS 

The question of insolvency is one of fact, 
SLTid depends in part upon the usage and 
understanding which prevails in the local- 
ity with reference to which the question 

arises « .10(» 

Suit to set aside. 



The limitation of two years (Act 1867, 
-§ 2) applies only to property held adversely 
to tiie bankrupt and his assignee • lUd 

Property fraudulently conveyed by the 
bankrupt was levied upon and sold after 
proceedings in bankruptcy commenced. 
Held, that the cause of action against the 
purchaser to set aside the sale did not ac- 

-crue until he acquired his title lOd 

Arrangement w.th. creditors. 

A composition ratifying an assignment 
under the state law may be varied by cred- 
itors at a subsequent meeting by providing 
for distribution of the assets in bankruptcy, 
where no creditors are prejudiced thereby. 117T 

The debtor is not required to be present 
at a meeting of creditors called to consider 
a resolution to vary a composition which 
ias been accepted ;r^"' 

The absence of the debtor held no ground 
for refusing to confirm the proceedings, 
where it did not appear that creditors' 
rights were injuriously affected by his ab- 

At the meeting of creditors called to take 
action on a resolution of composition, the 
register has no authority to require any 
person to testify except the debtor 781 

On a petition to set aside a composition 
for alleged greater payments to other cred- 
itors, testimony will be ordered to he taken 
•on notice to all creditors 693 

BAIJKS AMD BAITEXK-G. 
See, also, "Bills, Notes, and Cheeks"; "Usury." 

A bill drawn by a bank in express vio- 
lation of its charter cannot be set up by it 
In payment Ill 

Kotes of a state bank or state banking 
association used for circulation, and paid 
out bv it, whether previously issued or not, 
are liable to the tax of 10 per cent. (Rev. 
St § 3412.) 503, 504 

The tax upon the average amount of cir- 
culation "issued" (Rev. St. § 3408) applies 
both to the making of notes and the put- 
ting of them in circulation 504 

One holding shares in a national bank as 
trustee is personally liable for debts of the 
hanlc, unless his trusteeship appears on the 
bank's hooks 126 

A religious society purchasing national 
Taank shares with a bequest of money is an 
ordinaiT stockholder, liable to assessment 
for debts 126 

Individual liability for the debts of a 
national bank cannot be escaped by a trans- 
fer of stock to a person pecuniarily irre- 
sponsible, by a purchaser who remains the 
raetual owner 177 

The estate of a stockholder of a national 
bank, who died prior to its insolvency, but 
whose stock had not been transferred at 
the date of the comptroller's order making 
an assessment, is liable therefor. Rev. St. 
§ 5152, does not affect such liability 186 

Bllili OF LADHSra. 

■See, also, "Affreightment." 

The bill of lading, and not the charter, 
Tvill control as to the liability of the cargo 
for freight, as against consignees advan- 
■ciug money thereon 128 
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A clause acknowledging goods to have 
been in good condition when shipped raises 
an inference that an injury subsequently 
discovered arose from a cause for which 
the vessel is responsible 699 

The breaking down of a wharf by the 
pounding of a vessel which had broken 
from her moorings in a hurricane will not 
excuse a vessel for loss of goods landed 
thereon, as a danger of the sea, where they . 
could have been saved by due diligence. . 648 

A landing of goods piled in one bulk 
upon the wharf on a stormy day, and cov- 
ered with tarpaulins, so as not to be open 
to inspection, is not a good delivery, though 
tlie bill of lading provides that the landing 
upon the wharf shall be considered a de- 
livery 648 

The exception of leakage, breakage, or 
rust will not excuse the vessel from negli- 
gence or want of skill or care in lading, 

stowing, or delivering the cargo ^^^ 

16, 337, 340, 413 

Cases of plate glass placed endwise on 
unloading were found to contain broken 
glass, as well as those placed flatwise on 
each other. EehJ, that it did not appear 
that the breakage in the latter was caused 
by the manner of unloading 413 

BlliliS, I3"OTES, A:NT> CHECKS. 

A draft drawn and indorsed in Ohio for 
the accommodation of the drawee in New 
York, in which place it is negotiated for a 
usurious consideration, is avoided for usury 
under the New York laws .• • : • -^^ 

A promissory note given by the heir in 
renewal of a note made by his ancestor, 
which was barred by limitation at the death 
of the ancestor, is void for want of con- 
sideration .• 6S0 

An agreement to accept bills renders it 
unnecessary that the drawee shall have 
funds in his hands belonging to the drawer. 5^ 

The assignment of a note by writing 
guarantying "the ultimate payment" does 
not change the liability from that of an 
ordinary assignor 497 

The assignee of a note must use due 
diligence to recover of the maker, who is 
not notoriously insolvent or removed from 
the state, before he can resort to the as- 
signor 497 

The drawer, having paid the bill to the 
payees after the acceptors refused to pay- 
it, had a right to sue the acceptors 140 

^^Tiere the drawer of a bill of exchange 
may sue in the name of the payees for his 
own benefit, his payment of the bill to the 
payees is no bar 140 

The holder of a promissory note has no 
equity against a remote indorser unless he 
has used due diligence to recover from the 
parties liable to him at law 305 

The drawer of a bill is only liable as 
indorser where it is remitted to, and re- 
ceived by, his creditor in payment of a debt. 485 

The holder of a note cannot be charge- 
able with gross negligence in failing to sue 
the maker, who resides in another state. . . 41 

A^Tiere a note, drawn without grace, falls 
due on Sunday, demand and protest on Sat- 
urday will hold the indorsers 917 

Notes secured by a trust deed were paid 
by the maker as they matured, with funds 
borrowed from a third person under an 
agreement that he should hold the notes 
on the same security, of which the payees 
had no knowledge. Held, that the lender 
was not subrogated to any rights under the 
trust deed 913 

The holders of a promissory note may 
recover the costs of protest against an in- 
dorser, where such protest is evidence of a 
demand 965 
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The holder of a note with a blank in- 
doi'sement may sue the indorser by filling 
up the blank indorsement 479 

The last indorser, who takes up a draft 
when due, may cancel the names of Ihi 
prior indorsers without impairing his title 
to recover against the acceptor 286 

Tlie declaration may describe the note in 
terms, or according to its legal effect 1049 

A plea that defendant, sued as a princi- 
pal, indorsed the note as guarantor, and 
not as principal, held good on demurrer. . . 646 

See, also, "Railroad Companies." 

A statutory bond which contains more 
than the statute requires is not vitiated by 
the surplus matter, but is vitiated by the 
omission of a material condition required 
by the statute 7G1 

A bond made payable to "the United 
btates of America" is binding at common 
law jQi 

Evidence of the handwriting of the obli- 
gor and subscribing witnesses resicKng 
abroad is only prima facie proof on the issue 
of non est factum 44 



BOTTOMRT AND RESPOJSTDElSr- 

TIA. 

A bottomry bond is a contract for a loan 
of money on the bottom of the ship at an 
extraordinary interest, upon maritime risks, 
to be borne by the lender, for a voyage 
or a definite period 1032 

A bottomry bond may be upon time as 
well as upon a specific voyage 1032 

A valid bottomry bond may be made by 
the owners of a vessel in a foreign or a 
home port 1032 

It is not necessary to the validity of a 
bottomry bond, made by the vessel owner, 
that the money borrowed should be ad- 
vanced for the necessities of the ship, op 
cargo, or voyage 1032 

A bottomry bond need not be recorded 
under a state statute (Act Mass. 1832, c. 
o7) providing for the registration of chattel 
mortgages 1032 

A valid bottomry bond will be upheld, 
where there are no laches on the part of 
the lender, even against a bona fide pur- 
chaser without notice 1032 

A sale or transfer of the vessel, or a 
breaking up of the voyage, by the box-row- 
er, after a risk on bottomry has commenced, 
renders the bond immediately payable. ..1032 

Trover will lie at common law in favor 
of the lender, against a purchaser who has 
taken possession of the vessel .1032 

A bond conditioned to be void in case of 
utter loss of the vessel is not discharged 
by its stranding and abandonment to in- 
surers as a total loss, and a sale by them 
at the place of sti-anding as not worth re- 
pairing; and the holder is entitled to the 
proceeds as against the insurers 404 

CARRIEHS, 

See. also, "Afifreisrhtment"; "Bill of Lading"; 
"Charter Party"; "Shipping." 

A can-ier receiving goods for transporta- 
tion to a point beyond its terminus is not 
bound to account for a loss, where it has 
delivered at its own terminus to a proper 
person 751 

The burden is upon plaintiff to show- 
that a railroad company which received 
goods for transportation to a point beyond 
its terminus undertook to carry the whole 
distance by rail 75I 
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The burden of proving breach of duty 
by the carrier, whether it be alleged as a 
^malfeasance or a nonfeasance, is upon the 
party alleging it 751 

(xoods, whether conveyed in the body of 
a steamboat or in a barge attached thereto, 
are subject to the same guaranties and pro- 
tection 678 

A freight bill is a contract, and its effect 
cannot be varied by parol evidence 751 

A freight bill ending "Acc't Henry Dix- 
on," and signed "W. T. Noell •& Co., 
Agents," may be construed as made to 
Henry Dixon, he being in fact the con- 
signee 751 

CHAMPERTY AWTD MAIWTE- 
WAWCE. 

A deed executed for land, which is held 
adversely to the grantor by an individual 
m possession, is void under the champerty 
act 1135 

CHARTER, PARTY. 



A representation that the ship would 
sail for the port of lading on a day certain, 
made in correspondence with reference to 
Its charter, held to amount to a warranty, 
and, where the ship did not sail until later, 

charterer not bound o2T 

Where the charter operates as a demise 
of the vessel, the charterer becomes the 
carrier, and the master his agent, in con- 
tracting for the carriage of merchandise; 
otherwise, where the charter operates 

merely as a contract of affreightment S77 

The owner is not liable for the contracts 
of a master, where the charterer was to 
have entire control, and to victual and man 

the vessel ^qq^ S77 

A stipulation to victual and man the ves- 
sel, pay all port charges, and deliver her to 
owner at end of voyage, makes charterer 
owner for the voyage, though one of the 

owners was named as master 1085- 

A charter providing that the owner shall 
victual and man the vessel, and that the 
whole of the vessel, except that necessary 
for the men and stores, shall be at the sole 
use and disposal of the charterers durintr 
the voyage, held to constitute a contract of 

affreightment S77 

Under a charter for a voyage out and 
return for a round sum, the owner cannot 
recover a proportionate amount of the char- 
ter money, where the voyage was not com- 
pleted S77 

Ilight to lien on cargo for the amount 

due under the charter 579 

Charterers are liable for the detention, 
not due to the fault of tha vessel, caused 
by intervening Sundays, holidays, custom- 
house and port regulations as to taking in 
or discharging cargo, and by lack of wharf- 
age or lighterage facilities, under a charter 
which provided for 45 running days for 
loading and discharging, and damages for 
further detention happening "by default" 

of the charterer. (Reversing 159.) 161 

Charterer held liable for costs of dischar- 
ging, port charges, and demurrage, where 
nav^l vessel to which a cargo of coal was 
consigned was wrecked, and master had to 
wait for berth to land the cargo, where the 
charter provided that the cargo should be 
discharged free of all expense to the ves- 
sel, the charterer to pay port charges 984 

The charterer instructed the master of 
a vessel, ready to sail, to proceed if the 
charterer did not come on board in the 
morning. Held, that the master was not 
guilty of misconduct in setting sail where 
the charterer failed to appear 984 
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The court will enforce civil rights ac- 
quired under a foreign law 415 

CLAIMS. . 

An agent employed to collect a claim 
against the United States for a certain per 
centum of the amount realized, whether in 
cash or scrip, has a lien upon the fund for 
his compensation 990 

The term "claim" (Rev. St. § 3477) Md 
not to include claims for supplies furnished 
the Oregon expedition to protect the emi- 
gi-auts of lS5i 990 

COLIilSIOK". 

ITature of liability— Contributive fault. 

Misconduct causing a collision precludes 
recovery by the par^ in fault for injuries 

sustained '93 

Rules of navigation. 

Barges navigating the Ohio and Missis- 
sippi held subject to the rules of navigation. 678 

Sail vessels meeting. 

The vessel sailing free must give way to 

the one closehauled ^3 

Steam vessel meeting sail vessel. 

The burden of showing that the sail ves- 
sel changed her course is on the steamer. .1132 

A steamer approaching a sail vessel 
should take all precautions to guard against 
contingencies and accidents to which a sail 
vessel is liable 3S9 

The fact that a steamer has vessels to 
her right and to her left will not excuse a 
collision with an approaching sail vessel, 
which liept her course, where she could 
have passed without danger by making a 
Buflieient change of course 307 

The sail vessel will be presumed to have 
been in fault where the steamer was in her 
regular course, and adopted all the usual 
precautions to avoid the collision G73 

Steam vessels meeting. 

The rule as to crossing courses, requiring 
the vessel to starboard to keep her course, 
is inapplicable to navigation in a dense fog. 

1127,1130 

Tugs and tows. 

Tug held liable for collision between 
schooner being towed out of slip and bark 
lying at adjoining pier, caused by the cast- 
ing off of a line by the schooner, which 

held her against flood tide SS8 

Eiver and harbor navigation. 

The attempt to pass a ferryslip at such 
a rate of speed as renders it impossible to 
stop in time to avoid hitting a ferryboat, 
in case one should come out, is negligence. .1106 

Steamer held in fault for collision with 
ferryboat coming out of slip, where she was 
running at full speed close to the piers. ..1100 

Speed: Pogs. 

••Moderate speed" (Act 1864, c. 69, art. 
10) is a speed sufficiently moderate to en- 
able the steamer, under ordinary cii»um- 
stances, Avhen approaching another ship so 
as to involve risk of collision, seasonably 
and effectually to slacken her speed, or, 
if necessary, stop and reverse 838 

A sail vessel under way must sound a 
fog horn when there is fog enough by day 
to shut out the view of the sails or hull, 
or at night the lights, of a vessel within 
the range of the sound of the horn. (Act 
1864, c. 69, art. 10.) 858 

A steamer entering crowded harbor in a 
dense fog held not negligent in anchoring 
over night near a ferryslip, where she took 
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all precautions, by signals, to make her 
position known 1121, 1129 

Lights : Signals, etc. 

The omission to carry side lights required 
by statute will not necessarily prevent a 
recovery of damages for, collision 1031 

Lookouts. 

A lookout must be constantly at his post, 
and must not be interrupted in the perform- 
ance of his duty 974 

Particular instances of collision. 

Between two schooners, one of which, 
having no side lights, was held solely in 
fault ,......: : 1031 

Between two sail vessels, one close- 
hauled and the other sailing free, where 
the latter was held in fault for an insuffi- 
cient lookout and failure to keep away. . 

677, 974 

Between sloop proceeding to dock in 
East river under a jib, and schooner sail- 
ing free with plenty of sea room, the latter 
being held solely in fault 1141 

Betw^een a schooner and a steam tug in 
a narrow channel, where the latter was 
licld in fault for not keeping away. ..... .1132 

Between steamer and schooner at night 
in a fog, where both were held in fault, — 
one for immoderate speed and a wrong ma- 
neuver, and the other for not sounding a 
fog horn 858 

Between schooner and propeller at night 
on Lake Erie, both being held in fault, — the 
former for not holding her course, and the 
latter for failure to keep away 389 

Bet\veen two ferryboats on crossing 
courses in a dense fog, where one backed 
before the lights of the other were seen, 
and the other kept on at full speed. .1127, 1130 
» Between .steamer coming into harbor in 
fog, and anchoring near ferryslip. and fer- 
ryboat which 'had full notice of her posi- 
tion, where the latter was held in fault. . 

1121, 1129 

Between ferryboat crossing the North 
river and steamboat coming down the river, 
where both were held in fault for failure to 
slow and stop when danger of collision was 
apparent 1122 

Procedure. 

Consignees of a cargo may maintain a 
libel in personam against the owners of a _^ 
vessel for a loss sustained by collision. .. . 837 

The pendency of a suit . by the consign- . 
ees in another district against the vessel is 
no bar to such proceeding 837 

A libel by the owners of a tow, alleging 
that it was run upon a sunken pier known 
to the tug, where the answer denies negli- 
gence, may be amended by averring negli- 
gence 331 

A libel for injuries sustained by collision 
must allege facts showing the proper con- 
duct of libellant's vessel, and the fault of 
the vessel sought to be charged therewith. 793 

It is no defense to a libel for injuries to 
a passenger on a ferryboat on her way to 
attend divine service, caused by a collision 
with such boat, that libellant was traveling 
on Sunday 1122 

In the ease of a collision between a 
steamer and a sail vessel which failed to 
carry a light at night, the presumption is 
against the latter 396 

The opinions of experts as to the vessel's 
course, when founded upon very nice calcu- 
lations, will not obtain as against the clear 
testimony of eyewitnesses 1031 

The admission of a master that his vessel 
was in fault, coupled with a promise to pay 
the damages, thoucrh he was not on deck at 
the time of the collision, is entitled to great 
weight 974 
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But little credence can be ^ven to the 
testimony of a sailor who contradicts state- 
ments deliberately made by him, iu Avrit- 
inj;, immediately after the collision 974 

The admission of the superintendent of 
■defendant's towing line that it would cost 
more to raise the vessel sunk by one of its 
towboats than she was worth, and that he 
rejrarded her as a total loss, is competent on 
.a libel for such loss 987 

On the question of the actual market 
^alue of the boat at the time of loss, plain- 
tiff may testify as to what he had paid for 
"her, and what he had expended upon her. . . 9S7 

A party claiming a total loss must prove 
•either an actual total loss, or that it would 
cost more to raise and repair the vessel than 
she would be worth when repaired 987 

Hule of damages. 

The circumstances stated, under which 
the value of a sunken canal boat was allow- 
•ed as upon a total loss 348 

COMMISSIOIOIIIS. 

A commissioner of a United States court 
has not power to commit a citizen for an 
alleged contempt 854 



See, also, 



COMPOSITION'S. 

'Bankruptcy." 



Creditors agreed to accept notes for 50 
per cent, from an embarrassed debtor, on 
condition that the agreement be signed by 
all principal creditors. Held, that a creditor 
who had accepted notes was estopped to 
■claim that the agreement was not so signed. 324 

COMPROMISE. 

Compromise settlement of a decree for 
damages for collision in a suit brought by 
a married woman, as owner, held should 
not be set aside after eight years, as unau- 
thorized by her 



352 



CONGKBSS. 

Sufficiency of indictment against member 
of congress for unlawfully franking a let- 
ter 



571 



Though unlawful, it is not penal for a 
member of congress to frank envelopes to 
be used in transmitting printed circulars 
through the mail. .(Act March 3, 1825, § 
28.) 

COig'STITITTIOHAIi LAIF. 

The United States have no power to levy 
a tax upon the salary of a state judge of 
£L court of record payable out of the state 
treasury 

The erection of a bridge under state au- 
thority, which will prevent navigation of a 
public stream lying wholly within the state 
upon which there is commerce with other 
states, may be enjoined by a federal court. 

The question in such case is relative, 
whether the bridge be or be not a greater 
obstruction to commerce than benefit to the 
public 

In such case an interlocutory injunction 
may be granted, though the answer deny 
both the law and the facts, and an issue di- 
rected to determine whether the bridge con- 
templated or any other bridge at such spot 
will be a nuisance 

COISTTEMPT. 

Defendant should clearly prove his finan- 
cial inability to entitle him to mitigation 
■of tine imposed for a contempt 
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CONTRACTS. 

Page 

A note given upon a wager as to the re- 
sult of the local vote for presidential elect- 
ors, though between parties not qualified to 
vote, is void.' 464 

A contract in restraint of trade, made at 
a time when it is the policy of tlie law to 
restrict such trade, is not invalid 761 

Particular words in a contract should give 
way to the evident intent appearing from 
a view of the whole instrument 877 

The word "or" cannot be construed to 
mean "and," to change a contract at pleas- 
ure 975 

Plaintiff agreed to let defendant have in 
exchange 6 extra copies of his printed tes- 
timony. The amount was subsequently in- 
creased to 40. Scid, that defendant was 
liable only for their extra cost, and not 
for a ratable proportion of the cost of the 
entire edition 555 

A government contractor is not liable for 
extra work done by a subcontractor by di- 
rection of the government superintendent 
without proof that the work was embraced 
in the contract with the government, and 
not embraced in the subcontract 900 

Where acceptance was refused because a 
delivery is accompanied by a demand for a 
greater price than agreed, the party is not 
bound to pay anything , 555 

COITCTSRSIOIS", EQUITABLE. 

The proceeds of sales of lands made un- 
der a will to pay debts are equitable assets. 761 

COPYRIGHT. 

The person who writes a book, and pre- 
pares it" for publication, is the author, 
whom the copyright law was intended to 
protect, and not the one who employed him 
for such purpose 575 

The person who furnishes the incidents 
and events of a person's life to another, 
who prepares them for publication, is not 
the author, and his assignee of the copy- 
right taken out by him cannot maintain an 
action for infringement 575 

A chart on a single sheet, containing dia- 
gi-ams representing a system of taking 
measures for and cutting women's dresses, 
with instructions for its use, is a "book," 
within the copyright law 1113 

To constitute infringement, it is not nec- 
essary that there should be a complete copy 
of one book by another 1113 

The fact that one pubUcation is an im- ' 
provement on the other will not prevent it * 
being an infringement if a material part of 
the other publication is used 1113 

Where it appeared that the pirated pub- 
lication was substantially identical with 
that of complainant, the defendant was or- 
dered to surrender all copies within her con- 
trol, and the plates on which they were 
printed 1113 

CORPORATIOlSrS. 

The acceptance of the charter essential 
566 to constitute a corporation will be pre- 
sumed from facts consistent only with such 
hypothesis, without proof of express dec- 
laration 939 

Letters patent issued under a general 
law, when produced by a corporation to 
566 establish its existence, will be presumed to 
have been granted in confonuity to the re- 
quirement of the law, at the instance of 

the corporation, and accepted by it 939 

A corporation has power to purchase an 
I invention which would, tend to facilitate the 
959 , purposes of its incorporation, as indicated 
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by its corporate name, even in the absence 
of any law expressly conferring it- • 9^° 

Where a corporation has acted under a 
' contract, and received the benefits arising 
under it, it is not competent for it to deny 
its validity as being "ultra vires" IJ-^ 

The president of a corporation cannot 
sue in his own name for injuries done to 
him, as such officer, and as a stockholder 
and creditor • 901 

A corporation may sue in the name of 
its president as a citizen « 26 

The general issue pleaded to a suit tty a- .^^ 
corporation admits corporate existence.... 498 

A corporate body created by a sister state 
can have no corporate existence beyond the 
limits of the territory of that state 24o 

COSTS. 

Costs will be allowed neither party on 
libel for collision where both claim a great- 
er amount of damages than they were able 
to prove *,••.•• 'l-: • ^^ 

Claimants in admiralty, not tendenng the 
actual amount due until after appeal, al- 
lowed only costs of appeal, on reversal. .. 128 

Circumstances licld equivalent to a tender 
of the balance of freight after sale of dam- 
aged cargo, and before suit brought. .337, 340 

On removal to the circuit court of an ap- 
peal in admiralty before the passage of Act 
Feb. 26, 1853, the fee for removal is not 
taxable • 339 

A fee of $2.50 for reading, on an appeal 
in admiralty, a deposition read below, is 
not taxable 339 

A docket fee of §20 is not taxable on a 
reference in a suit in equity under an in- 
terlocutory order before final hearing. 
(Act Feb. 26, 1853.) 971 

No item of costs other than those speci- 
fied in the fee bill in Act Feb. 26. 1853, 
can be taxed in the circuit court of the 
United States .' 339 

The $20 docket fee allowed to a proctor 
or attorney by that act, can be taxed only 
on a final hearing, and can be taxed but 
once in a cause 339 

That fee is not taxable, after a decree on 
an appeal in admiralty, on a motion that 
the stipulators on the appeal pay into court 
the amount of their stipulations 339 

The cost of printing papers which, by a 
rule of court, a party is required to have 
nrinted. can be taxed against the adverse 
party • •. 472 

Fees of a witness attending under a sub- 
poena who resides without the district, and 
more than 100 miles from the place of hold- 
ing the court, cannot be taxed 1068, 1069 

Fees of necessary witnesses residing - 
within 100 miles, who were examined, may 
be taxed, though they were not served with 
subpoena 472; conti-a, 1068, 1069 

The indorsement, by a witness, of "Ac- 
cepted" on a subpoena never placed in the 
hands of an officer, will not take tlie place 
of service of the subpoena 1068. 1069 

Specific objections are necessary to reach 
charges for clerk's fees and affidavits on 
an appeal from taxation 339 

If the plaintiff has not a domicile in this 
district, he may be ruled to give security 
for costs 1135 

After the term at wliich a rule was laid 
upon the plaintiff to give security for fees, - 
the clerk, upon a motion for judgment on 
the rule, need not prove the plaintiff to be 
a nonresident 560 

The remedy on attachment for costs, etc.. 
in admiralty is to be governed by the rules 
which belong to courts of admiralty as 
contradistinguished from courts of common 

law 394 

7FED.CAS. — 76 



cotrnTS. 

Page 

Comparative authority of federal and 

state courts: Process. 

An attempt to disturb by proceedings in 
the state court the possession of a receiver 
previously appointed by the federal court 
is a contempt of such court 502 

Federal courts — Jurisdiction in general. 

The federal judiciary has no authority to 
assist in the execution of the penal laws of 
a foreign country by surrendering a fugitive 
from the justice of a foreign government, or 
to detain him in custody until a formal de- 
mand can be made or the executive. Piracy 
is no exception to this rule 949 

An action will lie in the federal court 
against the principal and surety jointly on 
a supersedeas bond given on appeal in the 
state court, on affirmance of the judgment. . 217 

Grounds of jurisdiction. 

The title to real estate may be transferred 
to an alien to give jurisdiction to the federal 
court, though the consideration was nomi- 
nal, if there be no agreement to retransfer. . 389 

Where the real parties in the record are 
not citizens of different states, the court has 
no jurisdiction 798 

The fact that intestate was a citizen of 
another state will not give the administra- ■ 
tor, who is a citizen of the same state with 
defendant, tiie right to sue in the federal 
court 798 

An action by the indorsee against the in- 
dorser of the note may be brought in a fed- 
eral court in one state by a citizen of an- 
other, though the assignment was made by 
a citizen of the former state 479 

The fact that the original ground of suit 
in a state court between citizens of different 
states was a negotiable chose in action (Act 
1789, c. 20, § llj will not prevent the federal 
court taking jurisdiction of a bill in equity 
in favor of the assignee of the judgment, 
who is a citizen of the same state with 
plaintiff 621 

In a suit in equity brought by aliens 
against citizens of the district, a person not 
stated to be a citizen of the state cannot be 
made a defendant on his application, be- 
cause the jurisdiction of the court would 
thereby be ousted , 1050 

A person sued by the payee on a partnei?- 
ship note in the federal court cannot object 
that tlie nonresident plaintiff and his co- 
defendant, not served with process, are citi- 
zens of the same state.. 916 

The fact that, upon the trial of an action 
arising out of contracts or dealings of the 
parties, a question may arise involving the 
construction of a federal law, will not give 
the court jurisdiction. (Act March 3, 1875, 
§1.) 996 

The averment that complainant is a joint 
stock association, formed in the state of 
New "York, under the laws of such state, 
neither imports that it is a corporation cre- 
ated by .another state, nor that its mem- 
bers are citizens of another state 727 

In all bills in equity the citizenship should 
appear on the face of the bill, to entitle the 
court to take jurisdiction 798 

Citizenship, where it gives jurisdiction, is 
a preliminary inquiry; and, if it be prop- 
erly averred in a bill in equity, the denial 
of the fact must be made by way of plea. . 798 

A mere averment that the action arises out 
of a law of the "United States is insufficient 
to confer jurisdiction; the facts showing 
it must be stated 996 

Circuit courts. 

Defendant in a case arising under the pat- 
laws must be an inhabitant of the disteict 
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in whicli the suit is brought, or be found 
within it at the time of serving the original 
process 245 

Jurisdiction over a Connecticut corpora- 
tion cannot be acquired by a federal court 
in another state by service of process on one 
of its officers, in the district 333 

.Turisdietion cannot be obtained of a for- 
eign corporation by attaching goods in a 
store conducted by its agents within the dis- 
trict, and service of suminons on its presi- 
dent within the district 245 

A federal court cannot acquire juriedie- 
tion in a suit against a foreign corporation 
b.y the adoption of the state practice, which 
authoriKCS the institution of such suits by 
attaching their goods within the jurisdic- 
tion. (Judiciary Act 178D, § 11.) 245 

Federal courts — District courts. 

Causes within the admiralty jurisdiction 
are within the jurisdiction of the district 
courts by virtue of the delegation of author- 
ity' "in all civil causes of admiralty and 
maritime jurisdiction."' 418 

Administration of state laws and 



custom: and usage. 



Page 



decisions. 

A suit on a bond given in the federal court 
will be sustained in such court if the state 
court would be compelled under the statutes 
to sustain the same suit 281 

In a case of conflict of state decisions in 
the constniction of a state statute, the last 
decision of the hisrhest court will control. . 696 

The decisions of the state courts that its 
statutes compelling a holder of a note to 
sue the principal within a certain time after 
notice, as a condition of holding the indorser 
or surety liable, are binding on the federal 
court ^ 

State statutes authorizing and re^'nlating 
references have no application to federal 
courts 490 

A state law allowing a party to be ex- 
amined as a witness on his own behalf is 
binding on the federal court as a rule of 
■decision. (Act Sept. 24, 1789, § 34.) 658 

Procedure. 

Chancery jurisdiction or rules of practice 
are not derived from state authority, and a 
state statute regulating tlie procedure on a 
bill of foreclosure does not apply to the fed- 
eral courts 983 

Where both state and federal courts have 
concurrent jurisdiction to enforce a right 
given by a state law, the procedure must 
be according to that of the court in which 
the suit is instituted 144 

The federal courts may in tlieir discretion 
adopt any part or all of the remedies pro- 
vided by the state legislature 779 

The adoption of a state statute, as part 
of the final process of the federal court to 
enforce judgments against counties, Jicld 
valid 779 

Tlie Rhode Island statute respecting the 
redemption of mortgages lidd properlv fol- 
lowed by the circuit court of the United 
States, sitting in equity 606 

CKIMINAL IiA^7. 

A conviction or acquittal of the offense of 
keeping a faro table held a bar to all acts of 
keeping prior to the issuing of the warrant.. 766 

The daily penalty for keeping a faro table 
can only be recovered by issuing warrants 
for the offense daily 766 

The day laid in the warrant for the of- 
fense of keeping a faro table is not material, 
so that the time actually proved be subse- 
quent to a former prosecution, and before 
the issuing of the warrant, and within tlie 
time of limitation 766 



_ Usages among merchants should be spar- 
ingly adopted as rules of law by courts of 
justice SS9 

CUSTOMS DUTIES. 

Hates of duty. 

Articles specifically provided for in a tar- 
iff act cannot be subjected to duty at a dif- 
ferent rate under a general designation 
which would otherwise include them 7S9 

A question. of classification of certain laces 
Jidd one of fact for the jury upon the testi- 
mony of merchants dealing in such goods. . 

„. , , 1146,1148 

Tm plates and terne tin imported subse- 
quent to the enactment of the Revised Stat- 
utes held subject to the combined operation 
of sections 2503 and 2501 789 

"Twist," composed of goat or mohair and 
silk, or entirely of silk, if not known as 
"sewing silk" in commerce, is not dutiable 
as such, (Act March 2, 1833.) 926. 927 

Worsted cravats woven on stocking 
frames, and known in commerce under the 
general class of "hosiery," are dutiable as 
such. (Act 1832.) 927 

Invoice : Appraisal. 

The actual value of the articles at the 
time and place of shipment will control in 
fixing the duty (Act .Tune 30, 18G4), in-e- 
spective of the price fixed in the invoice 31 

Under the power to make regulations for 
estimating duties in the case of depreciated 
foreign currency (Act March 2, 1799, § 
61), the president cannot fix an arbitrai-y 
value for foreign currency, without regard 
to its intrinsic value 364 

Where the invoice and 6utcy are made 
out in a denomination of foreign money not 
enumerated in the statute, the value of the 
goods must be estimated according to the 
intrinsic value of such foreign money, com- 
pared with money of the United States, 
(Act :\Iarch 2, 1799, § 61; Act March 3, 
1801, § 2.) 364 

A consular certificate as to ihe value of 
foreign currency, attached to an invoice, 

may be contradicted by the importer 364 

Payment: Protest: Appeal: Action, 

Though the collector improperly classified 
the goods, excess duties cannot be recovered 
where the importer also improperly classi- 
fied them in his protest. 43 

Plaintiff, to recover back money paid as 
duties, must show that the duties were not 
authorized by law; that at or before pay- 
ment he distinctly specified, by protest in 
writins:, the grounds of objection; and 
that the payment was made to enable him 
to obtain possession of the goods 1052 

An excess of duties paid under protest 
after the importer obtained possession of 
the goods cannot be recovered back 1052 

Collection officers. 

Customs collectors, as respects compensa- 
tion, are divided into two classes, — collect- 
ors of the seven enumerated ports, and col- 
lectors of nonenumerated ports 905 

The aggregate compensation of the sur- 
veyor of the port of St. Louis cannot ex- 
ceed ?5.0no per annum. (Acts 1822, 1831. 
1841, 1857. 1872.) 905 

DAMAGES. 

Damages consequent on her diminished 
earning capacity, compensation for pain and 
mental distress, and expenses in conse- 
quence of the injury, including the value of 
care and services gratuitously bestowed, hcM 
recoverable for persroual injuries 1122 
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Ten thousand dollars allowed to a domes- 
tic servant 40 years old, earning twelve dol- 
lars a month, for permanent injuries, where 
toth legs were broken 1122 

DEATH BY WB.O'NG'FTJTi ACT. 

An action, to recover damages for the 
■death of an infant child by negligence of 
defendant can be maintained only nnder 
the statute, and in the manner there pre- 
scribed 1071 

DEBT, ACTIOlSr OP. 

Debt will lie upon an open account for 
goods sold and deliverecl, as well as assump- 
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Debt will lie on a contract, express or 
implied, for a sum certain, or capable of 
being ascertained 707 

DEED. 

The covenant in a deed does not affect the 
grant. The grant passes the title, operat- 
ing in praesenti, though the covenants have 
not been performed 

A deed conveying lands lying in different 
■counties need be recorded in only one coun- 
ty, under Act Pa. 1715. An exemplifica- 
tion of it will be evidence as to any of the 
lands so conveyed 

Petition for leave to record deed granted, 
where the neglect was without any fraudu- 
lent design 



DEMtTKRAGE. 

Consignees cginnot select a place of dis- 
charge within a port which would necessi- 
tate greater delay in discharging than the 
charter allowed 

The local usage in respect to reception and 
delivery of carco is not admissible to inter- 
pret provisions as to demurrage not obscure 
or equivocal 

The vessel has a lien on cargo for dam- 
ages in the nature of demurrage, \yhere the 
■consignee fails to receive it within a rea- 
sonable time, although the bill of lading 
contains no demnrrage clause 

No orders as to place of discharge were 
given for three days after notice of arrival. 
The vessel was detained four days after 
reaching the wharf, by reason of lack of 
teams and the loading of other vessels. 
Hdd, that demurrage should be allowed on- 
ly for the delay after arrival at the wharf, 
where the charter provided for quick dis- 
patch in discharfrtng 

A stipulation that the cargo should be 
delivered at the port of discharging, as cus- 
tomary, is inapplicable to a delay caused 
by the yessel being required to wait her 
turn at the whturf 

DEPOSITIOIff. 

It is not necessary that the notice of 
taking under Act Sept. 24, 17S0, should 
state the reason for taking it 

A deposition under section 30, Act 17S9, 
may be taken before a notary public. (Act 
July "29. 1854.) 

The certificate and seal of the notary 
are suflicient proof of his authority to act 
as such 

The deposition is admissible where the 
adverse party appears, and cross-examines 
the witness, although notice of the taking 
was not given as required by section 30. . 

"Where the certificate states facts show- 
ing the notice to be unnecessary, it need not 
state the reason why no notice was given. . 
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The failure to answer a general interro- 
gatory is fatal to the whole deposition. .. . 792 

DESCENT ANT> DISTBXBTJTION. 

Second cousins of the whole blood held 
entitled to share with first cousins in the 
ancestral property of an intestate. (Laws R. 
I. 1882, p. 222.) 611 

A Connecticut court cannot enforce pay- 
ment of a debt from personal estate pre- 
viously distributed 179 

An administrator who has distributed per- 
sonalty by order of the probate court may 
bring a bill in equity to compel the dis- 
tributees to contribute to payment of a new- 
ly-accrued debt; or the creditor who has 
obtained judgment tor such debt may him 
self bring such bill 179 

EJECTMENT. 

Mere possession of land, or offering to 
sell it, or even partial sales actually made, 
are not, alone, sufficient to authorize a pre- 
sumption of ownership 371 

A notice to quit, by the English rule, is. 
necessary only where the relation of land- 
lord and tenant subsists 803 

A Pennsylvania warrant holder, to main- 
tain ejectment, must produce a survey reg- 
ularly made, or show, by parol or other- 
wise, that a survey was actually made. . .1137 

What will he held a sufficient survey in 
such case ". 1137 

After notice of trial, defendant cannot 
demand payment of costs of a former judg- 
ment as a condition of proceeding^ 456 

The payment of costs on an ejectment 
decided in 'the state court is not a condi- 
tion to a trial of an ejectment in the federal 
court ...-■- 456 

EMBARGO AND NONINTEB- 
COITESE. 

An embargo bond made payable to the 
United States is good under an act le- 
quiring it to be given to the collector of 
the district .761 

A declaration on an embargo bond is not 
good without an assignment of breaches. . 761 

EMINENT DOMAIN. 

A state legislature, under the right of 
eminent domain, may transfer to a mu- 
nicipal corporation for a public use,, such 
as an almshouse, an absohite title to private 
lands, without possibility of reverter, on 
making just compensation to the owner 558 

The right of one whose property has been 
taken for public use, arising on a change in 
its desOnation, is of an equitable charac- 
ter, not cognizable at law 558 

EayiT^- 

See, also, "Injunction"; "Pleading in Equity"; 
"Practice in Equity." 

Equity may reform a policy of insurance, . 
even in material clauses, where through 
fraud or mistake, it violates or. does not 
express the intention of the parties 301 

The party alleging the mistake must show 
exactly in what the error consists 301 

Equitj'' will set aside a sale procured by 
false representations of the vendor, going to 
the essence of the bargain, though there be 
no fraud 804 

The lapse of six yeai"s is no bar to a 
suit to set aside a sale for fraudulent rep- 
resentations brought immediately upon dis- 
covering the fraud 804 
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On tlie rescission of the sale of timber 
lands, the purchaser who had not realized 
from the sale of timber cut by him was re- 
quired to file a bond to pay the amount as 
soon as collected 821 

"Where a conveyance is set aside for gross 
misrepresentations and deceit, interest is to 
be paid on the money refunded from the 
time it was reeeiTed, without demand 821 

A bill of review lies for' matter of error 
apparent on the face of the record, shown 
by the decree and pleadings 583 

A bill of review lies for newly-discovered 
evidence material to the issue, if such evi- 
dence was not known until after the period 
in which it could be used in the cause, and 
could not have been obtained by reasonable 
diligence before the original hearing 583 

A bill of review does not lie where the 
party seeks to set out a new title, and not 
to support the title in the original cause.. 583 

A bill of review will not lie for error in 
law where the original decree is not en- 
rolled. The remedy is a rehearing 583 

If the decree be not enrolled, a bill in the 
nature of a bill of review, and not strictly 
a bill of review for newly-discovered evi- 
dence, lies 583 

The granting of a bill of review for 
newly-discovered evidence is matter of dis- 
cretion, and must be brought forward by 
petition 583 

Such petition must describe the new evi- 
dence distinctly and specifically, and when 
discovered, and its bearing on the decree. . 583 

On the hearing, affidavits may be ad- 
mitted on each side, if necessary to explain 
the nature of the evidence 583 

Upon a bill of review for newly-discov- 
ered evidence, the other party may contro- 
vert by plea or answer that it is newly 
discovered 583 

Petition of review for matters of fact 
denied upon all the circumstances of the 
case - 583 

A bill of review lips for the party who 
obtained the orisinal decree in his own 
favor, if the original decree was injurious to 
him * • 583 

ESTATES. 

The effect of a legislative release and 
sale of entailed lands 453 

ESTOPPEL. 

The payment of part of the purchase 
money of land, the property of a feme 
covert, in her presence, cannot prejudice 
her right to claim the land after the termi- 
nation of the coverture 371 

EVXDEISrCB. 

Best and secondary. 

Oral evidence is inadmissible as to the 
contents of letters received by the witness. . 542 

Hearsay. 

The hearsay evidence of a public officer 
is no better than that of any otiier individ- 
ual 1137 

Parol, etc., affecting writings. 

A freight bill signed "W. T. Noell & Co., 
Agents," not appearing on its face to be 
the contract of a railroad company, cannot 
be shown by parol to be the contract of 
the company *. 751 

Parol evidence is admissible to show that 
there was in fact no judgment rendered 
by a justice of the peace, as stated in the 
execution 564 

Pai'ol testimony is inadmissible to charge 
a party on negotiable p^er, where neither 
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his name' nor any other circumstance ap- 
pears on its face to connect him with it. . . . 540 

Where there is sufficient on the face of 
negQtiable paper to create a doubt to whom 
credit was given, parol evidence is admis- 
sible 540 

Where the intent with which an indorse- 
ment was made is doubtful, it may be 
explained by parol 646 

Declarations : Admissions. 

Declarations of a person at the time of 
changing his residence are adnussible to 
show the intent, but not to make out a 
case for himself 1028 

The declarations of the agent in support 
of his authority will not be received in evi- 
dence unless contemporaneous with the act, 
and constituting part of the res gestae. ., . IGG 

Weiglit and sufficiency. 

The manner and demeanor of witnesses 
in giving testimony will be considered where 
they conflict in their statements 673 

Where, in a dispute as to wages of sea- 
men, the master fails to call available wit- 
nesses to support his testimony, the ques- 
tion will be determined by the greater 
number of witnesses 861 

EXBCUTIOKT. 

Execution is not void because issued pre- 
maturely. If issued pending motion for 
new trial, the irregularity is cured on denial 
of the motion 214 

The withdrawal of a watchman by the 
levying officer is no abandonment of the 
levy 214 

The judgment creditor may have several 
writs of the same species running at the 
same time, or writs of diffeuent species 
issued in succession 779 

Taking out a fi. fa. in the first instance, 
without success, for costs in admiralty!, 
does not prevent resorting to process of ca. 
sa. or to an attachment 394 

An execution against two only, upon a 
judgment against three, is erroneous, not 
irregular; voidable, not void 564 

EXECXJTOES ANJ> ADHflJISriS- 
TEATOES, 

Auxiliary administration is not within 
the meaning of Rev. Iowa 1860, § 2357, 
providing that administration shall not be 
"originally granted" after the lapse of five 
years from the death of decedent 872 

A judgment against an administrator ap- 
pointed in one state cannot be made the 
basis of an action against an administrator 
appointed in another state-. 496 

An administrator is not liable to pay in- 
terest upon assets in his hands, unless 
uilder special circumstances 580 

An administrator is not liable to account, 
as such, for money which he received upon 
a sale, as mortgagee of the real estate of 
his intestate, although he sells with general 
warranty 580 

Such sale does not bar the equity of re- 
demption of the heirs 580 

The general administrator upon an estate 
may be a purchaser at a sale by a person 
appointed by the legislature to sell intes- 
tate's estate in payment of his debts 612 

An executor or administrator who law- 
fully recovers or receives money or prop- 
erty in his representative character holds 
it as assets or the estate, and is liable in 
that character to the party entitled to it. .1171 

The administrator is also liable personally 
if the decedent was not liable in his life- 
time, and the administrator's receipt dis- 
charged the debtor 1171 
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An election to proceed against the admin- 
istrator in his representative capacity will 
provont the creditor subsequently proceed- 
ine: upon individual liability t; ' 

"Failure to take from distributees the 
statutorv bond for the payment of any debts 
subsequently shown held not to render ad- 
ministrator liable for devastavit......... !<« 

In Connecticut, re.-! and personal estate 
are alike a fund fo? the payment of debts, 
and both are assets in the hands of the ad- 
ministrator • • • • • • • * 

A claim accruing after the time limited 
for presentation is not barredi, in Connecti- 
cut, if presented within one year after it 
accrued • • • • :* 'i * VAU 

An order of the probate court of settle- 
ment and distribution of the estate does 
not bar a claim subsequently accruing.... 

The validity of a claim accruing after 
distribution of the estate, contested by the 
administrator, must be determined by a 
suit thereon against the administrator be- 
fore a court of common-law or of .equity 
jurisdiction • • • • • 

An action in behalf of creditors will lie 
against an administrator of an insolvent es- 
tate for payment, where new assets come 
into his hands after decree of distribution, 
thoufch the statute of limitation precludes 
an original suit '■:%'.' 

Sales of lands by executors to pay debts 
under the Illinois statutes • • -ll^o 

Sale of realty by administi-ator on notice 
of petition to sell to pay debts, served npon 
the widow and heir, Md valid, though a 
purchaser of the land was not notified. ... oi^ 

Counts charging defendants as executors, 
npon the testator's promise and upon their 
own promise as executors, in consideration 
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of assets, may be joined. 

EseuaptiozLS. 

See "Bankruptcy." 

BXTRADITIOH. 

The right of a foreign government to 
demand" the surrender of a fugitive trom 
justice has no existence, and can only be 
secured by a treaty stipulation. .......... a^y 

A person committing a crime abroad, who 
comes to this country before the making 
of a treaty covering a surrender for such 
crime, has not a right of asylum. ......... 6bi> 

A person may be suiTendered under tbe 
treaty of March 23, 1868, for murder com- 
mitted in Italy before the treaty was made, dbb 

Such a construction does not make tbe 
treaty open to the objection that it is a 
bill of attainder or an ex post facto law 
nor as depriving a person of liberts^ witn- 
out due process of law, or violating the 
right to be secure against unreasonable 

seizures v: • • -A* ;i:^V;^:;; 

The court cannot question the authority 
to make the application for, extradition 
where it is sustained by complaint on oath. .llT-i 

The treatj' with Great Britain does ;;iot 
give accused the right to be confronted 
with the witnesses against him 1174: 

The evidence against accused may be in 
the form authorized in the country whence 
it comes, and, in substance, sufiicient to 
warrant action in the country whose action 

is invoked .^. . • ;•.••••:••;■•.' -A"^^^ 

The testimony of accused is not admissi- 
ble in a case of extradition, tried by a fed- 
eral judge, though sitting in a state where 
such evidence would be received 12.14: 

FACTORS AWP BBOKERS. 

Part owners of vessel acting as factors 
in a certain adventure 7ieU to have a right 



to retain, out of a part owner*s share of 
the proceeds of the adventure, advances and 
disbursements in his behalf made in such 

adventure ; * * • • i V' 

A bill drawn on such part owner for 
such advances, and accepted by him, lieia 
not a waiver of the lien on the proceeds 
as against one having notice. ........... oio 

Shipments made, after the death of a 
member of a firm, to its regular factor, 
cannot be applied in liquidation of the gen- 
eral debt for advances on shipments prior 
to the dissolution, until after payment of 
the bills drawn upon the credit of such sbip- 
jaents ' ""° 

The making of a freight list by the fac- 
tor of the vessel owner, prepared as if the 
whole cargo was shipped at specified rates 
of freight, where a portion is shipped at 
half profits, amounts to a misrepresenta- 

tion : ' • •^'^ 

A cargo was shipped during a war, with- 
out positive instructions as to its destina- 
tion. Eeld, that the silence of the con- 
signor, after apprised of its destination, 
was an implied approval of the act of '-"^^^j.- 
consignees ■*--^**' 

FALSE IMPiaSONMEKT. 

An action for false imprisonment will 
not lie for an arrest upon an execution 
which is only voidable, and not void 

FEAtlDS, STATUTE OF. 

An unsigned memorandum made by 
plaintiff may be aided by parol evidence 
that it was made in the presence and with 
the consent of defendant, and by letters of 
defendant not referring thereto, so as to 
take the case out of the statute oUi^ 

FB-AUDULEIyrT OQIirVBY- 
ANTGES. 
See, also, "Bankruptcy." 

A mere volunteer from a grantee under 
a fraudulent conveyance stands in the same 
predicament as his grantor, as against the 
persons intended to be defrauded Wi 

A purchase by the wife with money re- 
ceived from the sale of her property, which 
had become the husband's by virtue of the 
marriage, held, in effect, a voluntary con- 

veyance ;v;'**V'** 

Credit will not be presumed to have been 
given upon the faith of property occupied 
by the debtor in conjunction with the wife, 
the record title of which is in her name. . . 

A subsequent creditor has no claim on 
the property of the wife for money expend- 
ed thereon, unless it appear that it was so 
expended with intent to defraud such cred- 

Ci-editors liave no claim on the property 
of the wife of the debtor for the value of 
repairs made by the debtor, who occupies 
the premises with his family 660 

The release of dower is a sufficient con- 
sideration for the conveyance of -property 
to the wife by a third person ; . 660 

A conveyance to a married woman in 
consideration of a promissory note signed 
by herself and husband, secured by a mort- 
gage on her separate property, will be pre- 
sumed to have been made on the faith of 
such security ""0 
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GrRAND JtTRT. 

The government attorney may be present 
before tiie grand jury to submit evidence, 
examine witnesses, and advise on ques- 
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tions of law, but he should neither give ad- 
vice as to the sufficiency of evidence nor 

take part in the deliberations 745 

The minutes of the evidence taken before 
the grand jury should be deposited with the 
district attorney, to be kept among the rec- 
ords of the government 745 

GRANT. 



Pag& 
reach at common law, provided it is not is- 
sued to any person in jail, unless confined 
under or "by color of the authority of the 

United States 537 

An error in a certificate under the fugi- 
tive slave law, by which it appears that the 
adjudication was made witJiout evidence, 
may be corrected on habeas corpus 45 



Homestead- 
See "Bankruptcy." 



Nothing passes to the heirs under a grant 
to a deceased person 962 

Under Act N. 0. 1779, a grant in the 
name of a deceased person, founded on a 
removed warrant, will pass the land to his 
heirs, if aa entry was made in his lifetime. 962 

A patent of the state, valid on its face, 
cannot be collaterally impeached bv mat- 
ter dehors the patent, by a party having 
no title, in an action at law brought in the 
national courts to recover the land 794 

The court refused to confirm the Spanish 
grant of 1795, to De Villemont, of land on 
the Alississippi river because of failure to 
comply with the conditions, and because the 
land could not be located by a survey 560 

A warrant for lands in Pennsylvania, if 
special, amounts to an immediate location . 1137 

A warrant holder in Pennsylvania must 
have the lands surveyed in a reasonable 
time, or lose his priority by the superior 
vigilance of a subsequent locator 1137 

Claim to Mexican land grant rejected in 
the absence of documentary proofs 642 

A decision of the circuit court as to the 
proper location of a Mexican grant is enti- 
tled to great weight on a similar issue of 
fact, submitted on identical testimony, in . -nvrrvT/Nm-n/ninvTni 

another proceeding. . 794 INDICTMENT 



HUSBAND AND WIFE, 

At common law, aconveyance to a married 
woman in consideration of her promissory 
note for the purchase money is in effect a 
^ft to her 660 

A husband has no right in or to realty 
conveyed to the wife, to hold free from the 
control of her husband and for her own use. 660 

Money belonging to a fund conveyed to 
trustees for the sole and separate use of a 
married woman, free from the control of 
her husband, loaned and unpaid at the 
death of the wife, does not become the 
property of the husband, nor is he entitled 
thereto in equity 935 

A deed of a married woman void when 
acknowledged, by reason of containing 
blanks, cannot be ratified except by a re- 
acknowledgment Ills 

A married .woman, in carrying on busi- 
ness on her own account and for her own 
interest, may employ her husband as agent.1084 
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TION. 

In an indictment for a statutory offense 
it is sufficient if the offense be substantially 
set forth, though not in the precise words 
of the act 

On a motion to quash an indictment "for 
treason, held, that defendant's counsel 
would be required to file with the clerk a 
formal statement of the grounds upon 



Lands not embraced within the exterior 
lines designated in a Mexican grant cannot 
be included in the juridical possession giv- 
en by a magistrate 794 

Lands excluded from the external limits 
of a Mexican grant by the express terms 
of the decree for confirmation cannot prop- 
erly be embraced within a survey of the 
grant 794 

Such lands 7ie?(Z subject to selection by the _. 

state of California as school lands 794 which the motion was based 

A claimant under a Mexican grant, who 
has never presented his grant for confirma- 
tion, is not within the act authorizing the 
purchase of lands excluded by final survey. 
(Act July 23, 1866, § 7.) 794 

Where precise locality is not given to a 
concession, a survey is necessary to sever 
the land from the royal domain 560 

Surveys were necessary under the Span- 
ish government 
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GUARANTY. 



A guaranty of paper of a certain person 
payable at a certain bank will not cover 
paper not made payable at such bank 782 

Notice of the giving of credit upon a 
guaranty should be given to the guarantor 
in a reasonable time thereafter 782 

A guarantor held discharged by five davs' 
delay in giving notice of a six months' cred- 
it given upon a guaranty 732 

Where a debt guarantied is not paid, no- 
tice to the guarantor must be given in a 
reasonable time, unless the debtor is insol- 
vent 1186 

The same strictness is not required, in 
such a case, as is required to charge the in- 
dorser on a bill or promissory note 1186 

HABEAS CORPUS. 

The writ is not granted of course with- 
out reasonable cause shown 45 

The circuit courts and federal judges mav 
apply the writ to all cases which it would 



Action at law not restrained where the 
allegations set up a defense proper for the 

consideration of a jury 240 

The federal court wfll stay execution in 
ejectment until the equity between the par- 
' ties shall be investigated in a state court, 
, only when the federal court has not juris- 
diction of the equity 803 

An action will not lie in the federal court 
upon a bond conditioned to pay all dam- 
ages awarded upon final hearing or upon 
dissolution of the injunction, where no 
damages are awarded upon such final hear- 
ing or dissolution, though action might be 
! maintained on such a bond in the state 

, court 283 

! On motion for attachment for contempt 
in violating an injunction, the original de- 
cree cannot be impeached except for fraud 
or defect of jurisdiction as to the subject- 
matter 1113 

A motion for an interlocutory injunction 
is heard on affidavits alone, without the 
right of cross-examination 221 

INSOLVENCY. 

See, also, "Bankruptcy." 

A state insolvent law cannot discharge 
the obligation of a contract with a citizen 
of another state, though made and to be 
performed within the state 450 
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A discharge in insolvency will bar a judg- 
ment obtained in a court of the state by a 
nonresident, and a judgment obtamed 
thereon in a federal court of another state. 

A debtor found guilty of having disposed 
of his property with intent to defraud his 
creditors will be denied the benefit of the 
act 

IK-STTRAK"CE. 

A policy issued at the home office of the 
company, whei*e the premiums ajid loss 
are made payable upon an application of a 
citizen of another state received through 
its local agent, who had no authority to 
contract, is governed by the law of the 
state of the company's domicile 

The ]Massachusetts nonforfeiture acts 
are not applicable to contracts made with- 
out the state by foreign corporations doing 
business within the state • .. 

The assured by taking advantage, after 
failure to pay premiums, of an alternative 
provision in a policy, by receiving dividends 
thereunder, waives the provisions of the 
nonforfeiture statutes 

The waiver of conditions is within the 
apparent scope of authority of an agent 
of a foreign company who made the con- 
"trfict *,*,*»•,»**»••••••••••**•**•*•••" 

Such agent may by his acts waive the 
condition requiring indorsement on the pol- 
icy of consent to nonoccupaney 

But mere knowledge and failure to can- 
cel a policy, or inform the company, does 
not amount to waiver 

A statement by the agent, on delivering 
a policy, that there was no hurry about pay- 
ing the premium, is not a waiver of a con- 
dition requiring the premium to be paid be- 
fore the policy takes effect ^ . . - 

A stranger, who procures an application 
upon which a policy is issued and deliver- 
ed to him, to be delivered to the insured 
upon payment of the premium, becomes a 
special agent to receive the premium and 
deliver the policy 

The policy becomes a binding contract 
from the time it is assented to by the as- 
sured, provided he pays the premium 
within the time as agreed by the agent; and 
a change in condition in health thereafter 
need not be disclosed 

If the statements made in an applica- 
tion which becomes part of the policy be 
untrue in a material respect at the time 
they are made, the policy is void, whether 
they be regarded as warranties or material 
representations 

A conveyance from fraudulent grantees 
of a bankrupt to the trustee of his estate 
will avoid a policy issued in their names, 
but made payable to him as trustee, if 
made without the consent of the insurer, 
as provided in the policy 

The policy is not avoided by an alteration 
in the building which does not increase the 
risk, where there are no express provisions 
against alterations 

Plaintiff is not concluded by the state- 
ments in a physician's certificate furnished 
as part of her proofs of loss, which is not 
required by the terms of the policy 

A condition limiting the time to com- 
mence suit for a loss to 12 months there- 
after is valid 

The equitable value of Northern policies 
of Southern holders, which lapsed during 
the Civil War by default in paying the 
annual premium, is to be determined by 
the jury or chancellor; and a verdict found- 
ed upon competent testimonv. not grosslv 
excessive, will not be set aside 

"Whether a death resulting from the use 
of liquors during a period of three weeks is 



Page 



38 



895 



529 
529 

529 

10 
10 
10 

141 



Page 
caused by an "habitual" use of intoxicat- 
ing liquors, within the meaning of a condi- 
tion in the policy, is a question for the jury.. 31d 
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rUTTBRlSrAIi EEVENTIE. 

The salary of a judge of a court of rec- 
ord, payable out of the state treasury, can- 
not be taxed as income -. 222 

The constitutionality of an internal rev- 
enue act canot be tested in a suit to restrain 
tiie collection of a tax levied thereunder. 
°The assessor acts judicially in determin- 
ing what pei-sons and things are subject 
to taxation, and a mistake in this respect, 
or an irregularity of proceedings, does not 
invalidate his action so as to make the col- . 
lector a trespasser* 408 

An assessor has power to reassess the in- 
come tax of a citizen who has already paid 
the tax fii-st assessed against him 855 

Removal of goods for delivery to the per- 
sons on whose orders they were manufac- 
tured, on the agreement that they should be 
stored for the manufacturer until after 
Act July 13, 1866, reducing the tax, took 
effect, renders them liable for the original 
tax 693 

The word "brick" Md not to include fire 
brick. fActs 1862. § 75. 1864, § 94.) 821 

The imposition of an addition of 100 per 
cent, as a penalty for the return of a false 
or fraudulent valuation is constitutional . . 855 

A forfeiture for a violation of the law is 
of the thing itself, and not the interest of 
the mortgagor, and the mortgagee has no 
right to intervene to prevent the forfeiture.. '(dO 

JATTi AJSTD JATLER. 

A sentence to imprisonment for a year at 
Black well's Island does not direct imprison- 
ment in any particular state prison or pen- " 
itentiary (Act March 3, 1863, § 3), but tlie 
prisoner js properly delivered to the custody 
of the keeper of the BlackwelFs Island pen- 
itentiary 506 

JOINT TENAjN'CY. 

The possession of one cotenant is not, or- 
dinarily, to be treated as adverse to that 
of other cotenants 606 

JTJDGMEIfT. 

Kendition and entry. 

All decrees in the courts of the United 
States are deemed to be enrolled at the 
term in which they were passed 583 

Semble. that the two-term rule, based up- 
on the old Pennsylvania practice, may be 
acted upon in a case not within the affidavit 
of defense law 546 

Operation and effect. 

The limitation of 12 years in Act Md. 
1715, c. 23, § 6, does not apply to judg- 
ments which have been revived by sci, fa. 
within the 12 years 691 

An agreed statement of facts may be 
the proper foundation of such a judgment as 
will bar a new suit between the same par- 
ties for the same cause of action 521 

The whole controversy is submitted, with- 
out limitation, under an agreed statement 
providing tiiat "the court may make any 
other order or judgment in the case which 
they shall think it may require" 521 

A final judgment upon the merits, by a 
state court of Massachusetts, in a writ of 
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entry, is a bar to a writ of right between 
the same parties, and for the same prem- 
ises,, in the federal courts 521 

Defendant, in a second suit on the same 
patent, held estopped, by the judgment in 
the former suit, from denying the novelty 
of the invention put in issue therein 1140 

The purchaser of a patent and one as- 
sociated with defendant in the manufac- 
ture of an infringing article, pending assess- 
ment of damages for infringement after 
decree for injunction, are in privity to the 
decree, and are bound thereby 278 

Belief against: Opening: Vacating. 

Decree for perpetual injunction in a pat- 
ent case will not be opened to let in a de- n 
fense after a delay of 11 months from the 
payment of an execution issued for costs. . 959 

Judgment by default will not be set aside 
unless defendant can show that he was 
guilty of no negligence in suffering the judg- 
ment, and has a meritorious defense.,.. 213 

Equity will grant relief against default 
decrees against corporate stockholders in 
a suit to enforce subscriptions, where there 
was no just claim, and other defendants, 
who contested their liability', were success- 
ful, where there was no regular service of 
process, and counsel appeared without au- 
tbority 239 

The fact of giving bail after decree is not 
necessarily estoppel and release of all er- 
rors 259 

Actions on judgments. 

Where a judgment is superseded in the 
court in which rendered, action on the judg- 
ment in another state will be stayed 213 

In a suit on a judgment of another state, 
tlie court cannot look to the merits, though 
it may be founded on an illegal contract. . 213 

A judgment in Prance, based upon a 
local law designed to regulate the domestic 
relations of residents, and to protect the 
public against pauperism, is not enforce- 
able by action in this eounti-y 309 

A judgment founded upon the statutory 
obligation to make an allowance to a son- 
in-law in need comes within such rule. . . 309 

JUBIOTATi SALES. 

A release to a purchaser at a marshal's 
sale by the judgment debtor, who holds the 
estate both by mortgage and by a distinct 
conveyance, conveys both titles. 612 

JUICY. 

The jury cannot be asked generally as to 
their conscientious scruples on certain 
questions. The inquiry must be made of 
the individual members 1093 

The right to peremptory challenge Jidd 
not to exist where the offense was not a 
capital offense 1083 

Peremptory challenges of jurors need not 
be made at the same time, but the parties 
may alternate 1093 

JUSTICES OF THE PEACE, 

The expression, "I give judgment," in- 
cludes the technical and formal words of a 
judgment, and is sufficient 281 

The only process a justice of the peace is 
authorized to issue is a capias, ihe service 
of which is an arrest 579 

Unless it appears that a jury was re- 
quired, and refused by the justice, the judg- 
ment will not be reversed 281 

In the case of a jury trial before a jus- 
tice of the peace, there can be no review 
of the law separated from the facts 492 
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On a holding over under a lease with a 
fixed annual rental, the landlord may re- 
cover at the rate stipulated in the lease 
upon a count in indebitatus assumpsit for 
a greater sum 526 



LARCEirZ. 

Inducing slaves to go aboard a vessel 
under a promise to be transported into a 
free state held not larceny 1063 

LIBEL AMD SLAEOJEIl. 

^ Any publication, the tendency of which 
IS to degrade and injure another person, or 
to bring him into contempt, ridicule, or 
hatred, or which accuses him of a crime 
punishable by law, or of an act odious or 
disgraceful in society, is a libel 624 

An action for libel in respect to plain- 
tiff's business cannot be maintained when 
such business is unlawful; as, for instance, 
acting as agent for a lottery ', , . 4 

The publisher is equally responsible with 
the author of a libel 624 

It is no justification or excuse for a 
newspaper libel that the publisher did not 
personally know the person libeled 624 

"Where a publication is libelous, and is 
knowingly made, the law presumes it mali- 
cious, unless it is proved to be published 
on an innocent or justifiable occasion 624 

"Malice," in the sense of the law, means 
"willfulness" , 024 

A declaration in slander may be amended 
by adding a new charge, on payment of 
costs and continuance 962 

Words spoken of one of the plaintiffs 
cannot be given in evidence to support an 
averment of words spoken of both plain- 
tiffs :. ... 176 

Words spoken by each defendant sepa- 
rately, out of the presence of each other, 
will not support an averment of words 
spoken jointly by defendants 176 

lilEITS. 

An equitable lien cannot be enforced 
against money, or its representative, unless 
the money, or a specific substitute for it, 
can be identified 1055 

An agent having a lien upon a fund for 
his services may sue in equity to enforce 
his rights therein against a third person 
receiving the same with notice, without re- 
gard to his claim against the principal.. .. 990 

LIMITATION OF ACTIONS. 

The statute runs in favor of an insolv- 
ent debtor, notwithstanding his discharge. . 492 

There is no fixed limitation of time with- 
in which suits must be brought in admi- 
ralty. It is discretionary with the court to 
determine whether a demand has become 
too stale to support an action 1132 

The period of a war, during which a par- 
ty is absent, will be excepted in comput- 
ing the time for bringing ejectment 371 

A second departure from the state is 
not to be considered in computing the run- 
ning of the statute, under 2 Rev. ■ St N. 
Y. 297, § 27 928 

The return into a state after a departure 
must be such as will pve the plaintiff op- 
portunity, by the exercise of reasonable dili- 
gence, to serve process 928 

A promise to pay "when able" will take 
the case out of the statute, without proof 
of ability to pay 181 

An acknowledgment of liability for excess 
duties paid made by an ex-collector of cxis- 
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toms will not take the case out of the stat- 
ute as against him, unless made with refer- 
ence to his individual liability 928 

The commencement of a suit, to defeat 
the statute of limitations, must be the 
same suit to which the plea is pleaded. . . . 387 ! 

MANDAMUS. 

A writ against a board of supervisors 
should be served upon the individual mem- 
bers. An acceptance by the clerk, although 
^'by order of the board," is not sufRcient. .1011 

MABIHE IHSTTBAKTCE. 

The order for insurance will be consid- 
■ered as containing the contract, where it is 
materially departed from in the policy; but 
it can only bo resorted to so far as it varies 
from the policy 403 

The words **in each case," in a clause fix- 
imx the minimiim of loss on goods, vessel, 
and freight at 5 per cent., Jield not to mean 
■^*at ^ach time of los,s,*' but to refer to the 
subjects insured, and successive losses on 
the cargo may be added to make up ihe 
agirrogate of 5 per cent 8a^ 

The necessity of repairs, in the course of 
the voyage, on account of mere wear and 
tear, does not impair the original warranty 
•of seaworthiness 889 

SeaAVorthiness at the commencement of a 
voyage is not prima facie evidence that sub- 
sequent necessary xepairs arose from extra- 
ordinary peril 889 

"When difEerent causes concur in occa- 
sioning a loss, it must be attributed to the 
■efficient predominating peril, whether or not 
it was in activity at the final consummation 
of the disaster > 837 

The attempt by the master of a vessel 
which was captured on the ground that a 
•war had beenv or was about to be, declared, 
who was left on board with the prize crew, . 
to rescue the vessel, held good ground of 
•condemnation, but not a barratry 341 

The capture and burning of a vessel by a 
■duly-commissioned Confederate privateer is 
not a taking by pirates or assailing thieves. 837 

Under the marginal words in a policy 
^'warranted free from capture, seizure, or 
detention," the insurer is not liable for a 
loss catised by the capture and burning of 
the vessel by a duly-commissioned Confed- 
erate privateer 837 

A consent to a verdict, subject to the re- 
port of auditors to ascertain the amount of 
the loss, does not preclude inquiry as to the 
cause and nature of the loss, and the 
amount attributable to the perils insured 
against 889 

Deposition? from tlie record of a prize 
-court are admissible to show the ground of 
•condemnation 341 

MARITIME LIEN'S. 

IJTature and grounds. 

An hypothecation of a vessel on mari- 
time risks draws after it a maritime lien. .1032 

The underwriter has a lien upon a ship, 
•enforceable in admiralty, for premiums due 
upon marine policies. 862 

Lumber sold to a shipbuilder, who has 
several vessels on the stocks, but not for 
use in any particular one of them, gives rise 
to no lien against one, in which part of it 
is used 1070 

A person lending money to be used for 
repairs and supplies stands in the same po- 
sition as a material man 112 

A vessel owned in Philadelphia is subject 
to a lien for advances made in New York, 
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on her credit, for the payment of necessary 
port disbursements and for repairs 308 

The enrollment of a vessel under Act Dec. 
31, 1792, is prima facie evidence of the 
home port, and will be held conclusive un- 
less contradicted by clear evidence of the 
notorious residence of the owners at abother 
place 1160 

The presumption and knowledge of the 
home port is strengthened by the fact that 
the name is conspicuously painted on the 
vessel's stem, and a lien for supplies will 
not be allowed unless it appear that the 
claimant was deceived by fraudulent or un- 
fair means 1160 

When the owners of a boat reside at dif- 
ferent ports, the vessel is to be considered 
a domestic vessel at the port where she is 
enrolled 1160 

A lien enforceable in admiralty arises 
for repairs and supplies to a vessel in the 
port of a state to which she does not be- 
long 112, 144. 1160 

No lien arises for building a vessel, or for 
repairs and supplies furnished a vessel, in a 
port of the state to which she belongs, tin- 
less given by the local law 112, 144, 1160 

A lien on a steamer for fuel arises upon 
the delivery thereof on a wharf near by, in 
pursuance of the orders of her officers. . . . 399 

The laborer's and material man's lien at- 
taches when the work and materials are 
furnished, and cannot be afterwards di- 
vested by the act of one of the parties 144 

A usage, to effect the lien of workmen and 
material men on a vessel, must be cl^?arly 
and uniformly well known and understood 
among the parties 144 

A mariner's services will be deemed mari- 
time if substantially performed on waters 
within the ebb or flow of the tide 279 

A maritime lien arises for services as a 
mariner on board a vessel having no pro- 
pelling power, and towed between Phila- 
delphia and New York upon tide waters. . . 279 

No lien arises for servicas as master, or 
in taking and disehargins: cargo at wharves, 
in no way connected with the vessel's navi- 
gation 279 

A person who makes a parol contract for 
the purchase of a share in a vessel, and re- 
ceives, jointly with the other owners, pos- 
session of the vessel, cannot acquire a lien 
for maritime services 1000 

Priority and enforcement. 

Liens on proceeds are paid in the follow- 
ing order: (1) For seamen's wages; (2) 
for materials arising by the general mari- 
time law; (3) by virtue of a seizure under 
a state law, without reference to priority 
of seizure 1160 

A claimant waives his original admiralty 
lien by proceeding under a state law. and 
cannot be reinstated to his original rights. .1160 

Claims on the western lakes and rivers 
are classed by the successive open seasons 
of navigation, instead of by separate voy- 
ages '. 1141 

The lien for work or materials in the con- 
struction of a vessel may be enforced before 
it is finished or sold 144 

Where a lien in admiralty attaches, it 
follows the proceeds into the hands of as- 
signees 697 

A libel to enforce a lien upon a vessel or 
its proceeds for premiums due upon marine 
policies should aver their amounts and 
dates, the names of the insured, and the 
extent and character of their interests, and 
that the policies covered the vessel during 
the season of navigation < 862, 866 

A libel in admiralty to enforce a mort- 
gage given for advances to fit a vessel for 
sea will be dismissed where the claim of the 
libellanthas been put in and allowed as to 
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the balance of proceeds of a sale on prior 
libel on bottomry bond 528 

Waiver; discharge; extinguishment. 

A lien for work and materials, given by 
the local law, is not lost by a transfer of 
the vessel or a change of masters 144 

Secret liens must be enforced with rea- 
sonable diligence as against bona fide pur- 
chasers without notice 769 

A delay, after reasonable opportunity, to 
enforce a lien, will be deemed a waiver as 
against subsequent purchasers or incum- 
brances in good faith and without notice. .1141 

Claims for wages are subject to the rule 
that delay to enforce a maritime lien will 
postpone it to subsequent liens acquired 
without notice, the same as daims for re- 
pairs and supplies 1141 

Lien for towage services held waived by 
delay, for an entire season, to file a libel as 
against bona fide purchaser without no- 
tice 550 

A bona fide purchaser does not lose the 
protection of the law by taking the collat- 
eral guaranty of a third party indemnii^- 
ing him against liens 550 

A lien arising upon advances made to 
pay for salvage and repairs is waived, as 
against a subsequent bona fide purchaser 
without notice, by taking a time draft duly 
accepted 10 

The taking of a time note held not a re- 
lease of a lien unless so understood by the 
parties 1051 

A libel filed four years after a collision 
held too late, as against a bona fide pur- 
chaser without notice, where the vessel had 
previously been within the jurisdiction of 
the court, to libelant's knowledge 769 

A nart owner agreed to pay petitioner for 
supplies, to permit the vessel to leave a for- 
eiem port, and subsequently, to prevent an 
attachment in another port, apcreed to con- 
sign the vessel to him. Held, in the cir- 
cumstances, the court would allow a lien on 
the proceeds of sale on a libel by others. . 377 

Liens under state laws. 

The district court in admiralty has juris- 
diction to enforce a Hen on a vessel given 
by a state law 144, 1160 

The procedure in such case must be ac- 
cording to that in admiralty 144 

Where the lien is given by the local law, 
the lienors may elect to enforce it either in 
admiralty or in the state court 144 

MARSHAL. 

A marshal having two or more processes 
at the same time, in the same proceeding, 
can charge mileage biit once; but addi- 
tional travel made necessary may be char- 
ged 875 

The marshal must name the place of serv- 
ice in his return, so that the correctness of 
the mileage charged may appear upon its 
face 875 

The marshal may be allowed interest on 
expenditures, but not upon fees . i 875 

Martial La^tr. 

See "War." 

MASTER AKD SEItVAIirT. 

The general doctrine of the nonliability 
of the employer for an injury by a fellow 
servant, established by the English and 
American ports, will obtain in the federal 
courts 718 

Such doctrine will not relieve an employer 
who failed to usp ordinary care in provid- 
ing competent servants and safe materials 
and structures 718 
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A servant who voluntarily continues in 

the employ of the master with knowledge 

of the incompetency of fellow servants and 

of defective machinery cannot recover for 

an injury thereby caused 718 

A locomotive engineer cannot recover for 
an injury caused by the want of a signal 
bell in the engine cab. known to him when 
he entered defendant's employ 718 



See 



MechaJiics' Liens. 

'Bankruptcy." 



MORTGAGES. 

See, also, "Railroad Companies." 

A deed absolute upon its face may be 
shown, by parol evidence, to have been in- 
tended as a security 983 

A warranty deed with a defeasance con- 
strued as a mortgage, although the grantee 
was given a right to sell the whole or part 
of the property, at a price fixed, in pay- 
ment of the debt 983 

An absolute deed of mortgaged premises 
given by the mortgagee operates as a con- 
veyance of a defeasible title only, and not 
as a disseisin, as between the mortgagor 
and mortgagee 597 

The release of the equity of redemption 
does not enlarge the estate conveyed by a 
mortgage in fee, but merely operates to re- 
move the condition by extinguishing the 
equity of redemption 612 

A mortgagee in possession is liable for 
damages caused by willful default or gross 
neglect in making reasonable and necessary 
repairs 597 

Where the security is inadequate, a re- 
ceiver may be appointed for the rents and 
profits pending foreclosure sale and time for 
redemption though the mortgage gives no 
lien upon the rents and income. 29" 

.The trustees under a will, vested with 
the legal estate, are the proper parties to 
file a bill to redeem a mortgage given by 
testator 594 

To a bill to redeem, the heirs of the mort- 
gagee, as well as his personal representa- 
tive, are ordinarily necessary parties 594 

If the mortgagee has never taken pos- 
session during his lifetime, the mortgage be- 
longs, in Rhode Island, to his personal rep- 
resentative, and the heirs need not be made 
parties to a bill to redeem 594 

Twenty years' undisturbed possession, 
without any admission of the mortgage, is 
a bar to a bill to redeem 594, 606" 

An acknowledgment of the mortgage by 
the mortgagee, in his answer to a bill in 
equity between other parties, is sufficient to 
allow redemption 594 

An acknowledgment in deeds and and 
other writings with third persons is suffi- 
cient to allow redemption QQQ 

Quaere, whether parol admissions, with- 
in 20 years, are sufficient to keep onen the 
equity , ^ 606 

Acknowledgments by the mortgagee after 
sales by him do not affect bona fide pur- 
chasers without actual notice of the mort- 
gaire 594 

The fact that the right to redeem is 
barred as to certain parcels separately sold 
will not affect the right to redeem as to 
the others 594 

On a bill to redeem, the mortiragee, who 
has failed to keep an account of rents and 
profits, is properly chargeable with what 
he may be presumed to have received 597 

On a bill to redeem from a mortgage, the 
master need not inquire as to the original 
consideration of the mortgai'e, where no 
question was raised in the pleadings 597 
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Tlie master, on a bill to redeem from a 
mortgage, held right in refusing to open an 
account settled 30 years previously o9T 

MxnsncrPAii coEPOBATioisrs. 

What is essential under Act Md. 1835, 
e. 137, to recover against a city for the de- 
struction of property in a riot. Pleadings 
and proof 116 J 

The common council of Alexandria has 
no autliority to make by-laws operating be- 
yond the limits of the eorpoivition ovb 

The corporation of Alexandria cannot en- 
force its by-laws by corporal punishments. . 306 

Judgment for penalty of a by-law will be 
reversed on appeal where the warrant does 
not set forth the offense with sufficient cer- 
tainty 387 

A warrant charging the sale of liquor 
without a license "during the last or pres- 
ent month" will not support a conviction. . 387 

Havigable Waters. 
See "Constitutional Law." 

lOlG-UG-ElirCE. 

Upon a count charging negligence of the 
defendant and his servants, it is sufficient 
to prove negligence of the servant 781 

"NBW TEIAL. 

A new trial will not be granted against 
strong circumstances of equity 487 

A new trial will not be granted to enable 
a party to introduce evidence which was in 
his control at the time of trial, but not 
used because not advised of its importance.. 679 

A verdict or nonsuit will De set aside 
where reasonable notice to the adverse par- 
ty was not given of formal objections to a 
deposition 792 

OFFICE AISTD OFFICBK. 

An appointment by the president to an 
office, during a recess of the senates to fill 
a vacancy happening by the expiration of a 
term when the senate was in session, can- 
not constitutionally take effect 731 

The clerk of the house of representatives 
is not personally responsible in damages for 
refusing to give the public printing to a per- 
son to whom the preceding clerk had prom- 
iped it a?9 

The rule that public acts of public offi- 
cers, purporting to have been done in an 
official capacity, will be presumed to have 
been done by authority, applied in the case 
of Spanish officials in Mexico 456 

PARDOlSr. 

A pardon has no validity until its deliv- 
ery, and consequently may be revoked at 
any time before delivery 506 

A delivery of a pardon to a marshal is 
not sufficient to give it validity 506 

A pardon by an outgoing president may 
be revoked by the incoming president be- 
fore its delivery to the prisoner 506 

PARTIES. 

In Arkansas, all or any number of the 
parties to a joint and severjil contract may 
be sued; and, after bringing suit against 
all, plaintiff may discontinue as to any one 
before final judgment 416 



PARTISTERSHIP. 

Pag& 

An agreement between equal owners ot a 
vessel, whereby they assumed various du- 
ties as master and supercargo, and agents 
and factors, held not to constitute a part- 
nership 575 

One advancing money for the purchase 
of materials to be manufactured, retaining 
a lien thereon as security, hdd not liable 
as a partner because held out as such by 
the debtor 451 

A partner is not liable for interest on 
partnership account, before settlement and 
balance struck oSO- 

The partnership is bound by a settlement 
made by one partner who is authorized by 
an advertisement giving notice of dissolu- 
tion to settle the firm accounts, but not by 
a new note given in payment 1058 

A promise by partners to pay notes given 
by one after dissolution, in settlement of 
firm debts, is a ratification, and will render 
them liable tliereon 105S 

The surviving partner cannot charge the 
estate of the firm by drawing bills, after 
the dissolution, for advances on shipments 
made to its regular factor 668- 

• PATE]SrTS. 

Patentability. 

The patentee cannot recover for an in- 
fringement if he was not in fact the orig- 
inal inventor as to every part of the world. 21© 

An old article, though made by a new 
machine, is not patentable as a new article 
of manufacture 1059- 

A change of form or proportion, produ- 
cing a new effect, is not within the inhi- 
bition of the statute as a simple change of 
form or proportion 154 

A patent once granted will not be set 
aside as invalid as not useful, if it be use- 
ful, even in a . small degree 827 

A mere difference in the manner and 
form of applying an invention, which is the 
same in principle with one previously 
used, will not justify a patent 378 

A mode of bookkeeping whereby a bal- 
ance sheet and statement of assets and lia- 
bilities are constantly shown on a single 
sheet, thus Qbviating reference to the 
ledger, is not patentable 747 

Wlio may obtain patent. 

An invention not actually reduced to prac- 
tice, and not embodied in some distincc ma- 
chinery, etc., is not patentable 1060 

Priority will be adjudged to him who 
first conceived the idea, and, using due 
diligence, so described it by words or draw- 
ings as to enable a skillful workman to 
bring it into useful, practical operation, 
although another first succeeding in perfect- 
ing the machine 33 

A person employed to make experiments 
under a contract by which the employer 
is to be treJited as inventor, altliough con- 
ducting such experiments to a successful 
issue, Jidcl neither a sole nor a joint in- 
ventor 498 

An inventor who described his invention 
to a workman, so as to enable the latter to 
construct it, will be entitled to a patent, 
if due diligence is used, as against a subse- 
quent inventor, who first perfected his ma- 
chine and obtained a patent 684 

A patent cannot be said to be obtained in 
fraud of the right of another, who had 
given up his rights to the plaintiff, by ex- 
pressly or tacitly permitting him to obtain 

a patent for it 758 

Prior public use or sale. 

The purchase, sale, or prior use, etc., to 
defeat a patent, must have been with the 
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knowledge and consent of the inventor. 
(Act March 3, 1839, § 7.) 1061 

Quaere, whether a patent is defeated by 
the prior sale of an article which is not the 
whole of the patented invention 1061 

The mere deposit of a model in the pat- 
ent office, will not warrant an inference 
that the model W4is accompanied by an ap- 
plication for a patent , 1061 

Abandonment: Laches. 

Delays in the patent office, which the in- 
ventor cannot prevent, will not affect the 
validity of his patent when granted 498 

The protection of the patent will be 
carried back to the time when the invention 
was conceived, if the patentee has exer- 
cised reasonable diligence in perfecting and 
adapting it, and applying for a patent. .. .1060 

Application and issue. 

A delay of eight years to make a new ap- 
plication after the first application was re- 
jected, during which time the invention had 
gone into public use with the consent of 
the inventor, who had made assignments 
of interest therein, held not to show actual 
abandonment 498 

A delay of 12 years after withdrawal of 
application, in the absence of good, excuse, 
Jicld an abandonment ." 343 

The patent to the discoverer will be as 
broad as his mental conception which he 
embodies in some mechanical device or 
some process of art 547 

Where the discoverer discloses only one 
or more of the derivatives or secondary 
truths of the principle discovered, his pat- 
ent will be limited accordingly 547 

The patent will be liberally construed in 
favor of the patentee, but the description 
must be so certain as to be understood by 
those acquainted with the subject-matter. 197 

But the whole of the specification, as 
well as the summary and the drawings, 
will be examined and compared. 197 

The specification is sufficient if a me- 
chanic skilled in the particular art, from 
the specifications and drawings, can con- 
struct a,nd use the invention 939 

The specification must point out tiie new 
improvement of the patentee, so as to show 
in what the improvement consists 758 

A claim is properly rejected when it does 
not set forth particularly and specifically 
the points of novelty relied on to distinguish 
the machine from prior ones 53 

The patent for an improvement need not 
contain a particular description of the 
things already in use 154 

Independent separable and separate 
things, provided they relate to the same 
subject, may be separately claimed in the 
same patent 493 

Two combinations, separate in their na- 
ture, and capable, if desired, of separate 
use, may be claimed in one patent, and the 
use of either one is an infringement 493 

The action of the patent office in allow- 
ing a separation of claims for the purpose 
of filing divisional applications is conclu- 
sive, and not reviewable in the courts..,. 966 

A patent not erroneous on its face is not 
subject to collateral attack on the ground 
that the commissioner exceeded or irregu- 
larly exercised his authority 939 

The decision of the patent office, in grant- 
ing a patent, that the inventor had made 
the necessary preliminary statutory oath, 
is final '. . . 355 

Appeals from commissioners' decisions. 

The statute confers no jurisdiction on the 
judge to hear and determine any appeal, 
on behalf of a patentee, from a decision of 
the commissioner of patents against his 
claim of priority 1048 



Reissue: Disclaimer, Pago 

The claims of a reissue may be restricted 
or enlarged to cover the real invention 939 

A reissue may include mere matters of 
mechanical adaptation or mechanical equiv- 
alents . . .• 328, 682 

A reissue cannot embrace devices not de-' 
scribed or specified in the original 906 

To sustain the defense tliat a reissue 
patent is broader than the original, the lat- 
ter must be introduced in evidence 827 

The action of the commissioner on a reis- 
sue is not re-examinable elsewhere, in the 
absence of fxaud 240 

Irregular proceedings in the granting of 
a reissue are no defense to a wrongdoer 
unless they were contrary to law. and the 
patent was granted to the wrong person, . 498 

A reissue granted to an inventor after 
he has assigned his entire interest, by writ- 
ing duly recorded, is not void where the 
surrender was made with consent of the 
assignee, in the absence of fraud or con- 
cealment 498 

The act of congress does not, in terms', 
require that a surrender shall be in writing. 498 

IVhere a reissue contains nothing that 
might not have been claimed in the original 
patent, it is not for a different invention. .1061 

Bepeal of patent. 

Sections 6 and 10 of Act Feb. 21, 1873, 
relating to the repeal of patents, construed. 378 

The patent may be repealed where the 
patentee was not the original inventor, 
though he believed himself to be such 378 

The patent is invalidated by a false sug- 
gestion in any of the several material facts 
set forth in the specification 378 

Actual knowledge of a previous patent ■ 
or specification is required to establish 
fraud in a subsequent patentee 378 

An order, on a rule to show cause why 
a sci. fa. should not issue to repeal a pat- 
ent, is merely a preliminary proceeding, 
and does not determine the question of its 
validity 373 

A judgment in favor of a patentee on a 
scire facias issued to obtain a repeal of a 
patent is not conclusive of his right in a 
subsequent suit for infringement 378 

Extension: Eenewal. 

It is no objection to a renewed patent 
that part of the original patent is omitted. 939 

The decision of the officer granting an ex- 
tension is not subject to appeal or revision. 939 
^ The equitable rights of defendants, aris- 
ing out of an agreement, for valuable con- 
sideration, to convey an extended patent, 
made before the extension, will be pro- 
tected as against the owner of the legal 
title 230 

Assignees and grantees of rights during 
the original term have a right to use the 
patented invention during an extension un- 
der Act July 4, 1836, § 18, whether such 
right arose from the purchase of a machine 
or from the grant of a limited or unlimited 
right to use 271 

The same rules apply in the case of pat- 
ented processes 271 

An exclusive right during the original 
term is limited to a mere right to use dur- 
ing the extension 271 

All limitations of use during the original 
term continue under the extension 271 

The right to use, resulting from the pur- 
chase of a machine, expires with the ex- 
istence of the machine 271 

Assignment. 

A power of attorney to hold a patent for 
the benefit of others who have paid a val- 
uable consideration therefor is, in equity 
at least, equivalent to a formal assignment, 
and is not revocable ...,, 230 
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Tlie consideration for a contract to con 
vey.an extended patent, when granted, oe- 
ing ftn aerreemeut to pay therefor, a fail- 
ure to pay will not authorize a revocation 

of the contract •;•.•;:• i.^; ••:•;•" 

An assignment of all "right, title, inter- 
est, claim, or demand whatsoever, in," to, or 
under" a certain patent, lieJd not to convey 

claims for past infringements. o4^ 

An assignment, construed with a contem- 
poraneous agreement, held to vest in a per- 
son, as trustee for corporations, the pat- 
entee's interest in the patent, and to the 
same person, as trustee for the patentee, 
all interest in claims for past infringements. b4^ 



Xiicenses. 

A patentee, while granting to another a 
right to make and sell, may retain to him- 
self the exclusive right to make^ and sell 
for export or use in other countries a^tj 

A patentee who has sold the right to 
make and sell the patented machine withm 
a certain territory cannot limit to such ter- 
ritory the use of the machines so made and 

sold i ^^^ 

A sale, by the owne^ of two patents, of 
the right to manufacture generally, will be 
held to be a conveyance of the right under 
both patents, notwithstanding a previous 
conveyance to another of the right under 
one specifically ,• * '^t>- 

An agreement in a license not to mate 
any further claim of license fees under 
other patents owned or controlled, by the 
licensee held not to apply to past infringe- 
ment of a patent, the control of which, in- 
cluding the right to recover for infx'inge- 
ments, subsequently passed to the licensor, bi^ 

Construction of a deed from Goodyear to 
Dav of the right to manufacture rubber 

goods '^O'^ 

Infringement — What constitutes. 

There can be no infringement of a patent 
before the date of the application or of the 
patent • "^° 

The use of less than all the elements of 
of a combination, unless mere mechanical 
equivalents are substituted for the others, 
is not an infringement 493, ivH 

A patent for an improvement upon a 
patented device gives no right to nse the 
latter ,-"^-"A '^^' ^^^ 

A patent confined to mold boards for 
plows, whose faces are worked upon trans- 
verse circular lines whose radii are in the 
exact proportion of three to one, is in- 
fringed by a mold board which contains a 
slight variation only for the purpose of 
evading the patent 154 

Who liable. 
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j Neither the verdict at law nor finding of 
the jury in a feigned issue are ever con- 
clusive upon the judge sitting in equity, 
upon a motion for an injunction 241 

The court, or a judge out of court, may 
permit plaintiff, on motion for preliminary 
injunction, where defendant sets up a li- 
cense, to put in rebuttal evidence 24S 

The order to permit such rebutting proof, 
when made by the court, is regular, al- 
though not made until the proofs are re- 
ceived 248 

Defendant cannot reply to such rebutting 
proofs by fur^er proofs on his part 248 

Inexperience and lack of legal knowledge 
of counsel and ignorance of defendant in 
not setting up foreign patents, to show 
want of novelty, held not sufficient ground 
for opening interlocutory decree 3o7 

The rules laid down under which prelim- 
inary injunctions are granted 969 

Neither an absolute nor conditional in- 
junction will be granted where there is 
more probability of incalculable mischief 
from the granting than from the withhold- 
ing 
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A mere workman employed, by a person 
who is not the patentee, to make parts of 
a patented macliine, is not liable to dam- 
ages. (Act Feb. 21, 1793.) 378 

Preliminary injunction. 

Will be withheld on the giving of an 
ample bond, where defendant is an exten- 
sive manufacturer with a large capital in- 
vested, and complainant is not a manufac- 
turer ,• • 939 

Refused where there did not appear to be 
danger of irreparable injury to plaintiff, 
and his right was not clear 946 

Will be refused if, upon the facts pre- 
sented, there be a fair doubt of infringe- 
ment '91 

A licensee will be compelled to pay the 
fee as a condition of using the patent 241 

An injunction will be refused until after 
the determination of a motion for new trial 
on a verdict for plaintifE in a trial at law. . 241 

The case is the same on bill of excep- 
tions and writ of error sued out 241 



The owner of the legal title is properly 
joined as plaintiff with one holding an ex- 
elusive right to make and vend the pat- 
ented article for use in foreign countries in 
a suit to restrain defendant from making 
the patented article, and selling to persons 
who buy for export 946 

Suits for infringements held properly 
brought in the name of a trustee of the 
patentee, joining the patentee as owner of 
the equitable interest 

Special pleas with the general issue, set- 
ting up a license from the patentee para- 
mount to plaintiff's right, are proper in an 
action at law 

Defendant cannot set up in defense that 
the patent was issued unintentionally, 
through a blunder of a subordinate in the 
patent office 966 

Upon the plea of not guilty, plaintiff must 
prove that the article made, used, or sold 
by defendant substantially resembled his 
invention ; ■ • ; 

The claim that a reissue was obtained 
under false representations must be dis- 
tinctiy alleged, and as distinctiy proved.. . 

An averment that the patent was duly 
extended by the commissioner of patents 
is supported by proof that the extension 
was granted by an acting commissioner, 
without proof that he is such de jure 939 

The testimony of a witness to prove prior 
knowledge stricken out, at the hearing, on 
motion, on the ground that his place of 
residence was not given in the answer. .. . 328 

TJie word "about," in a specification, re- 
jected for uncertainty, where to give it ef- 
feet would invalidate the patent lo4 

It is the province of the court to construe 
the patent to ascertain the intent, and of 
the jury to decide whether the description 
is sufficient 

In the absence of explanatory or contra- 
dictory evidence, it is the province of the 
court to construe the language used in the 
specification 

The court, upon final hearing, may pass 
upon a patent without reference to the fact 
whether or not it has been before a jury. . 
The omission to allege, in a declaration 
by an assignee, the due recording of the as- 
signment, held cured by the verdict 783 

Evidence. 



154 



197 



969 



A prima facie presumption that the pat- 
entee was the first inventor arises from the 
grant of the patent 827 
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Under notice confined to a prior use in 
the United States, evidence of a prior use 

in England is not admissible 758 

In an action at law by an assignee for 
infringement of a patent, in which defend- 
ant claimed by assignment from a trustee 
of the patentee, held, that plaintiff might 
show that the instrument creating the trust 
was procured by fraud from the patentee, 
and that the burden was on defendant to 
show that he was an innocent purchaser. . 252 

The purchase by plaintiff from defendant, 
in the usual course of defendant's business, 
of the infringing article, will sustain a de- 
cree for an injunction and an accounting 

as to other sales , , . . . 355 

An exemplification of a patent afterwards 
surrendered and canceled may be given in 
evidence to show that an improvement, sub- 
sequently patented, is not original 378 

Infringement — Accounting : Damages. 

The right to an account in patent suits 
in equity is incident to, and depends upon, 
the right to injunction and discovery 1059 

Violation of iniunetion. 



Pago 
^ bpeeder for roving cotton. No. 3,089, for 
improvement in, held valid and infringed. . 197 

Stoves. Reissue No. 6,979, for improve- 
ment in base-burning stoves, held valid 
and infringed 555 

Telegraph. No. 42,8i2 (reissued, No. 3,- 
33a), for improvement in electro-magnetic 
telegraph, held void for want of novelty. 

Tin cans. Reissue No. 1,804 ftcM not in- 
valid as broader than the original claim. 



217 



355 



PAYMEMT. 



Fees and disbursements on application 
for an attachment for contempt in violat- 
ing the injunction, and on a reference to 
take testimony, allowed as part of the fine, 
though the extent of the violation was not 
shown 959 

The punishment limited to a fine of the 
amount of such fees and disbursements and 
the taxed costs, and commitment until pay- 
ment 959 

Various particular inventions and pat- 
ents. 
^ Billiard table cushions. No. 60,657 (reis- 
sued. No. 3,323), for improvement, con- 
strued, and held validand infringed.. 32 5. 326, 328 

Bonnets and bonnet frames. No. 15,570\ 
for improvement in machine for pressing, 

held not infringed 958 

Such patent construed, and held to be in- 
fringed 960 

Cultivators. No. 19,412 (reissued. No. 
1,515), for improvement, held valid and in-- 

fringed *473 

Cultivators. No. 55,630, for improve- 
ment, held valid and infringed 475 

Fireplaces. No. 14,447^ for improve- I 

ment, hdd not infringed ; 791 1 jurisdiction depends must be stated iii "{h^ 



Where a bill is receipted, "Received pay- 
ment by note," the giving of the note must 
be treated as a payment thereof, in tlie ab- 
sence of any evidence to qualify the receipt..l070 

A presumption of payment of a debt 
ai-ises at common law after the lapse of 16 
years. After the lapse of 20 years, the 
presumption is conclusive 680 

The presumption of payment of a bond or 
note, arising from the lapse of 20 years, 
may be rebutted by circumstances 4S7 

A marshal will not be required to pay into 
court the proceeds of a sale of property 
claimed by a third person pending suit 
against him therefor, in the absence of col- 
lusion or danger of loss 240 

Where plaintiff does not establish more 
at the trial than the amount paid into court, 
he must be nonsuited, or nave a verdict 
against him 889 

PIRACY. 

Robbery on the high seas "s piracy; but 
to constitute the offense the taking musf 
be felonious, and the quo animo may be in- 
quired into 192 

A pirate is one who acts solely on his 

own authoi'ity, without any commission or 

authority from a sovereign state, seizing 

by force, and appropriating to himself, with- 

, out discrimination, every vessel he meets 



with. 



PLEADIlSra AT LAW. 



In suits originating before justices of the 
peace, no formal pleadings are necessary. . 
The facts and circumstances upon which 



192 



163 



^r^^J^^^^^^®^ ^^'^^^^- ^^- 14,350 (reissued. I pleadings ' qqp 

idats. 1^0. 30,379. for improvement m ; fore final judgment or by writ of error! 



curling hat brims, construed, and hdd to be 
infringed 961 

India rubber. No. 16, to Chaffee, cov- 
ers both the process and the machinery used 
in carrying it on 271 

Lanterns. No. 13.286. for improvement 
relating to the attachment for securing the 
globe, held invalid 470 

Plows. Patent to Davis for improvement 
in mold boards construed, and held valid. . . . 154 

Saddles. The Dixon patent for improve- 
ment, held invalid 758 

Sewing machines. Patent to Robertson 
for imnrovement construed, and held valid 
and infringed , . . . 342 

Sewing machines. No. 26,205. relating to 
braiding attachments, construed, and held 
not infringed 050 

Skirts. No. 25,701 (reissued. No. 870), f or 
improvement in skeleton skirts, construed, 
and held not to be infringed 969 

Skirts. Reissue of August 1, 1865, for 
improvement in skeleton skirts, held invalid 
and infringed 

Skirts. Doughty & Draper patent for 
woven skeleton skirts held valid 1060 

Skirt hoops. No. 20,681, for improvement, 



886 



After a complaint is amended on demur- 
rer to cure a jurisdictional defect it be- 
comes substantially a new suit, and defend- 
ant may interpose another plea to the juris- 
diction 836 

A count for injuring the plaintiff's mare 
OY negligence, and a count upon a promise 
to return the mare safe, may be joined. . . . 781 

Defendant not permitted to withdraw the 
general issue and file a general demurrer. . . 285 

The objection to misjoinder of counts can 
only be taken by special demurrer 781 

A plea in abatement pleaded with matter 
to the merits is considered waived or aban- 
doned 990 

In special pleas in bar. color to the plain- 
tiffs' right must be given 646 

A special plea which amounts onlv to the 
general issue is bad 646 

A plea of non assumpsit to a declaration 
sounding in tort is fatally defective 130 

A plea will not be considered double for 
setting up matter which is immaterial to 
966 . the issue of law raised by the demurrer 521 

A -declaration on a note signed by A. & L, 
without their Christian names need not 
aver a partnership, where their names are 



construed, and held valid and infringed. ... 963 stated in full in the declaration .. 102 
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An averment of tlie demise from year to 
year for three years, at a certain sum per 
year, is not supported by evidence of a de- 
mise where the rent for one year was to 
he less than such sum 9^o 

The words "I. & O. Central R R." can- 
not, without an allep:atiou of misnomer, or 
otter to prove the identity, he taken to mean 
the Columbus & Indianapolis Railway 
Company . r :*•••,'• "^^-^ 

The words "in the state of Ohio," m the 
description of a note, may be rejected as 
surplusage IQia 

Where the declaration omits to state a 
fact which must necessarily have been 
proved at the trial to justify the verdict, 
the defect is cured by the verdict, if the 
general terms of the declaration are other- | 

wise sufficient to comprehend the proof. . . . 783 

PLEADII^a IN ADMTRALiTY. 

The court has no power to permit a libel 
to be amended by striking out the name of 
a sole libelant, and substituting another in 
Its place • • • 550 

A claimant, however, who fails to put his 
•objections upon the record, will be deemed 
to have waived them by appearing and 
contesting the ease upon the merits 550 

A decree cannot be rendered upon proofs 
41S to matter not embraced within the alle- 
gations, but the pleadings should be amend- 
■ed. to enbrace the merits 134 

PLBADIN^G IlSr EatriTY. 

An allegation, in relation* to an action at 
law, should not be set up as any portion of 
the foundation of a proceeding in equity, 
unless there was a bona fide trial and com- 

plete judgment 969 

A demurrer to a bill in equity admits only ^ 

facts well pleaded T14 

It does not admit averments of eonclu- 
•sions of law, nor the construction of docu- 
ments or parol agreements inconsistent 

■with the written agreements alleged 714 

If the answer of the defendant is re- 
•sponsive to the bill, it is evidence in his fa- 
vor, and is conclusive, unless disproved by 
•something more than the testimony of one 

witness 384 

The separate 'answer of one defendant 
Is not evidence as against a codefendant 
unless the defendants' admissions out of 
•court would be evidence against each other.. 660 

The answer of a defendant in another 
suit, though good evidence against him, is 

•not admissible against a codefendant 606 

A joint answer is sufficient if all the par- 
ities swear to it 119 

Counsel must sign the answer unless it is 
"taken by commissioners 119 

POWERS. 

A power of attorney which gives to the 
^agent a veto upon the acts of his principal 
is equivalent to a power coupled with an in- 
"terest 230 

PHACTICB IlSr ADMrRALTY. 

Concurrent actions in rem and in per- 
sonam may be prosecuted in the same suit, 
under the supreme court rules 1060 

The stipulation or bond in such a suit 
■only covers the value of the property at- 
"taehed and surrendered 1060 

A libel is informal if it proceed against 
both vessel and owners 299 

Each party has a right to require the per- 
sonal answers of the other, under oath, to 
-any interrogatories touching the matter in 
.issue 22 



Page 

The answers to special interrogatories are 
evidence in favor of the party answering. . 22 

The charge in the libel to which a special 
interrogatory relates will be taken pro con- 
fess© where defendant refuses to answer. . 22 

The court may receive evidence offered 
by defendant's counsel, where defendant 
was absent at the time of hearing, and, 
through ignorance, failed to answer 22 

A libel was dismissed for delay in pros- 
ecuting the same, where libelant refused 
the option of going to trial on the libel and 
answer and the replication filed on the day 
appointed for the special hearing 978 

Default for want of an answer not set 
aside after a decree from which an appeal 
might be taken. (Rule 29.) 1177 

Rules 29 and 40 apply as well to suits 
in rem as to those in personam 1177 

The court has nO' discretionary power to 
refuse or postpone an order of sale, where 
a libelant in rem establishes a clear right. . 144 

On default of stipulators for costs an or- 
der or decree must be obtained, on which 
execution may issue against the entire es- 
tate of the parties 394 

PRACTICE rW EQUITY. 

A person cannot be made a defendant to 
a suit in equity on his own application or 
compel plaintiff to join him as coplaintifE. .1050 

An attachment for not answering the 
bill must not be made returnable to the 
clerk at the rules, but to the court 1021 

The issues in equity cases must be raised 
by the allegations in the bill and- answer. 
Special notices are irregular. Defects can 
only be cured by amendment 969 

A bill will not be dismissed for want of 
proceeding for three terms, without giving 
one term's notice of the application 38S 

The court will not receive viva voce testi- 
mony at the hearing, unless to prove an 

exhibit 313 

'Issue directed out of chancery to ascer- 
tain whether a partnership, asserted by 
complainant and denied by defendant, was 
formed as alleged 1108 

In exceptions to a master's report, a gen- 
eral assignment of errors is insufficient, un- 
less specific errors are shown 597 

Exceptions to a master's report must be 
founded on the facts stated in the report, 
or in the accompanying documents and 
proofs 597 

The master or auditor should be request- 
ed to report specially such evidence as fur- 
nishes ground of exception. The facts will 
not be opened except to correct unqxiestion- 
able error. S89 

A case heard and decided in vacation be- 
fore one judge, by agreement of the parties, 
is to be considered as if heard and decided 
before and by the court 819 

If the decree be not actually entered till 
after the death of the judge wh5 drew it 
up and announced it, an entry may be 
made at the next term 819 

A rehearing in the case of the death of 
the judge will be granted only where the 
opinion was not actually delivered 819 

The court may alter its judgment at any 
time before it is entered up, or, if entered, 
before it is made final; but after it has been 
announced it should not be altered without 
adequate reason and full hearing 819 

Fees of masters in equity suits, the 
amount, and how determined 971 

PRIHCrPAL AKD AQENT. 

If the agency be special, the plaintiff 
must show the transaction to be within the 
scope of the agency 166 
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The principal is responsible for the mis- 
representations of his agent in making a 
sale, though in excess of his authority, 
where he subsequently ratifies the sale. . . . 804 

If a subagent receives from the vendee a 
part of the purchase money, and pays it 
over to the principal, taking land instead 
of it for his compensation, the principal is 
liable, on a rescission of the purchase for 
fraud, to repay that part as well as what 
he received directly 821 

An agent to receiv* a deed for joint pur- 
chasers, being one of the number, who pro- 
cures a deed to be executed directly to a 
third person for part of his own share, held 
liable, on rescission of the sale, for the 
whole consideration received 821 

The neglect of a merchant, who was in 
the habit of insuring vessels for his corre- 
spondent, to make insurance as ordered, 
will render him liable as the insurer, and he 
is entitled to the premium 542 

An agent is not liable in failing to effect 
insurance on a vessel as ordered by the 
principal, if he used reasonable diligence. . 542 

The neglect of the agent to give his prin- 
cipal notice of his having been unable to 
execute the order for insurance will make 
him liable in damages. 542 

PRIHCrPAIi A^B SUHETY. 

The surety is discharged at law by a 
change in the contract by the obligee 477 

The surety is not released at law by the 
principal's becoming insolvent after he has 
requested the creditor to bring suit 477 

The surety, on the payment of the debt, 
is entitled to be substituted to all the rights 
of the creditor in securities for the debt. . , 477 



PHIZB. 

See, also, "War." 

French owners are entitled to the benefit ' 
of the ordinance of congress relative to re- 
captures 1146 

Property belonging to a merchant resid- 
ing and trading at an enemy port, on cap- 
ture may be condemned as enemy proper- 
ty 444 

The transfer of a vessel during the war, 
by an enemy to a neutral, to continue in 
trade with the enemy county, is void, even 
though made in good faith for value 444 

A shipment made after known war, by 
an American citizen from an enemy's port 
to one of her colonies, is illegal, as a trad- 
ing with the enemy 634 

The offense of attempting to carry contra- 
band of war to the enemy is complete at 
the moment when a vessel begins her voy- 
age for that purpose, and she is from that 
time liable to capture 868 

The voyage of a vessel to a blockaded 
port, although broken by a stop at a neu- 
tral port, is one continuous illegal voyage. . 868 

The act of knowingly sailing for a block- 
aded port, with intent to enter, will render 
the vessel and carsro liable to capture at 
any part of the voyage 868 

A vessel having knowledge of a blockade 
at the time of sailing cannot lawfully ap- 
proach the port for the bona fide purpose 
of inquiring as to the continuance of the 
blockade 444, 449 

The master is entitled to make inquiry 
and to receive notice of blockade of whose 
existence he had no previous knowledge. . . 449 

A contingent destination to a blockaded 
port, if it in fact existed, must appear on 
the ship's papers 444 

Claimants held not estopped, by license 
and clearance for one place, to show that 



Page- 
the primary destination of the voyage was 
another place, so as to save forfeiture 16- 

The captors must immediately upon ar- 
rival in port, deliver, upon oath, all the pa- 
pers of cf.ptured vessels into the registry 
of the prize court 634 

A genejal prize allegation cannot be prop- 
erly joinl&d with an information on a sei- 
zure for the violation of a statute, i 722 

The test oath is the oath pf o^vnership 
simply, and, with a general tfe'nial that the 
captured property is lawful prize, is all that 
is proper to include in the claim 444 

Effect of a claim and answer in a prize 
suit put in and verified by an agent, and 
not by the owner 1120- 

A mortgagee cannot assert his claim in 
a prize court 444 

A citizen of a state in insurrection has le- 
gally no locus standi in a court of the 
United States to contest a prize seizure. . . .1120 

During war, no claim standing in opposi- 
tion to the ship's papers and preparatory evi- 
dence is ever admitted in a prize court. . . 634 

A commission to take evidence in an en- 
emy's country will not be allowed 634 

Prize goods are never delivered on bail 
until after a hearing, and not then unless 
claimant shows a prima facie legal title. . . 634 

The appellate court wilf not hold itself 
bound by the action of the district court 
in allowing a delivery on bail in a gross 
case of illegality 634 

A vessel was condemned which had 
among her cargo arms, described in her 
freight list as "hardware" and cotton cards, 
not marketable at the port for which the 
vessel cleared, though her papers did not 
show any other destination 868 

Vessel and cargo condemned for an in- 
tent to violate a blockade 444, 449 

Vessel and cargo condemned as enemy 
property, and for a violation of blockade. . 

415, 1120 

Vessel and cargo condemned for viola- 
tion of blockade of the port of "Wilmington, 
N- O., in a case of spoliation of papers. . . . 979 

,SaIe by order of the provisional agent at 
Barracoa is valid, being subsequently con- 
firmed by the proper jurisdiction at Guada- 
loupe, nnder a law existing before the cap 



ture. 



476 



In cases of joint capture by privateers, 
they share in proportion to the number of 
men composing their respective crejvs. . . . 536 

Officers and crew are entitled to the 
shares given under the prize act, where the 
shipping articles omit to state them 2 

A parol agreement as to distribution of 
prize money being void, distribution will 
be made nnder the statute. (Act 1812.) ... 2 

A parol assignment of a share 'n prizes 
is void 2 

The commander of a squadron is entitled 
to the flag twentieth of all prizes made by 
a ship attached to his command, although 
the other part of the squadron never sailed 
on the cruise, being blockaded by a superior 
force 322 

To deprive such a commander of his flag 
twentieth on account of havinc left his 
station (Act April 23, 1800, c. 33. § 6), it 
is indispensable that some local station 
should havo been assigned to him 322 

A court of prize has power to give salvage 
in lieu of prize money to persons, not of 
the navy, who have rendered valuable serv- 
ice in making a capture 353 

Four per cent, of the value of the prize 
and counsel fees granted to two persons who 
made known the rebel signals, and thus en- 
abled the naval oSieers to make the prize. . . 353 

The prize court has jurisdiction to decree 
resTitutiou of a vessel recaptured from the 
enemy, and to award damages against the 
recaptors for embezzlement ; . . . . 979 
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Pago 
A claim to lands Md to have been aban- 
doned 355 

HAUiHOAD COMPAJSTtES. 

The means of consolidation of railroads 
under the statute of Blinois were left to be 
adjusted by contracts between the parties. . 722 

Stockholders cannot question contracts of 
consolidation after the lapse of several 
years, where mortgage bonds of the consol- 
idated company have been sold to bona fide 
■purchasers on the faith of such contracts. . 722 

A company is not bound by the parol 
promises of its officers to guaranty the 
bonds of another company, nor by their 
false representations on the sale of sudi 
bonds 1012 

Neither officers nor directors have author- 
ity to bind the company to supervise the 
construction of a railroad for another com- 
pany, or to make it responsible .for waste- 
ful and extravasjant expenditures in con- , 
nection therewith 1012 

The mere presence and assent of a mem- 
ber of an executive committee with a sub- 
committee when an aprreement was made, 
though, taken collectively, they constituted 
a majority of the executive, held not to 
make the agreement binding .* 1012 

A guarantor of bonds expressly subrogat- 
ed to the rights of mortgagees in resnect to 
payments made by it may foreelos'* for in- 
terest payments which it has made 1012 

A contract by a gxiarantor companv to 
either furnish equipment or to lease and op- 
erate the road on terms to be agreed on 
JicM not a contract to lease for a rental suf- 
ficient to pay the interest on the guarantied 
bond i. 1012 

A subsequent agreement in relation to a 
branch line held to refer merely to leasing 
and operation, and not to include an agree- 
ment to guaranty its bonds 1012 

Bondholders cannot complain of extrava- 
gant construction contracts made by the les- 
see of the roajd and custodian of its bonds 
and funds, where, out of the lessee's own 
means, it has placed the road in first-class 
condition 1012 

Provisions in mortgage given to secure 
bonds, providing for consent of trustee to 
contracts before they' shall be a charge on 
proceeds of sale of bonds, Jidd not to create 
a charge in favor of a contractor who built 
a portion of the road 714 

A judgment against receivers for personal 
injuries to a passenger does not take pri- 
ority over mortgage bonds 8 

Material men are not entitled to payment, 
in advance of mortgage bondholders, out of 
the fund arising from a foreclosure sale, 
notwithstanding promises of payment by 
the receiver 482 

Misconduct of mortgage trustees in bring- 
ing foreclosure suit Jidd no ground of de- 
nying relief, where all the parties in inter- 
est are brought before the court, so that 
their rights may be properly guarded 1012 

Trustees in mortgages represent the bond- 
holders, and the bondholders need not be 
made parties to a cross bill in foreclosure 
proceedings 1012 

The substitution of municipal subscriptions 
for that of private citizens does not invali- 
date the bonds issued therefor, where there 
was no deceit or misconception of the facts.. 131 

Itecitals in the bonds that they have been 
issued in compliance with the law will es- 
top the city from alleging defects in the 
proceedings as against a bona fide holder. . 131 

A resolution of a common council declar- 
ing the sxibscription, and approved by the 

7FED.CAS.— 77 
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mayor, is sufficient to show a subscription 
by the city 131 

itBCEIVEES. 

A receiver may be appointed on a credit- 
or's bill against the surviving partner of a 
mercantile firm 668 

On petition of receiver, persons claiming 
to have pre-existing liens on realty in his 
possession were required to release them, 
and an order was made setting apart suffi- 
cient of the proceeds of sale to pay them 
after the determination of their respective 
riffhts 562 

EEFEREWCB. 
See, also, "Arbitration and Award." 

The federal courts will not entertain ques- 
tions on a referee's report, but will regard 
and treat it as an award by arbitration. .. 490 

A reference under state statutes not be- 
ing recognized by the federal courts, a stip- 
ulation to confess judgment for the amount 
reported by the referee will not be enforced 
therein 490 

Consent to a reference does not authorize 
a judgment in invitiim on the report 490 

KEMOVAIi OF CATJSES. 

See, also, "Courts." 

Bight to removal. 

A suit to foreclose a mortgage is not re- 
movable by a nonresident junior incum- 
brancer party defendant, where the other 
parties are citizens of the same state, and 
the only question is as to the validity of 
the mortgage and the amount due on it. 
(Rev. St. § 639, Act March 2. 1875, § 2.). . 895 

A citizen of the state sued in tbe state 
court by a citizen of a foreign country may 
remove the cause under Act 1875, § 2, cl. 1. 281 

The last clause of section 2 of the act 
of 1875, relating to separable controversies, 
authorizes removal only in suits between 
citizens of different states, and does not ap- 
ply to foreigners 281 

The act of March 2. 1867. is not repealed 
by the act of aiarch 3, 1875 467 

A cross bill by a nonresident defendant, 
merely setting up matters put in issue by 
the original bill and answers, cannot change 
the character of the case, or affect the ques- 
tion of jurisdiction 895 

Time of removal. 

After new trial granted, the case stands 
for trial as if no former trial had occurred, 
and is removable. (Act 1866.) 1 

Proeeedin^s to obtain. 

The removal is imperative where the pro- 
ceedings taken therefor are in conformity 
with the statute. (Act March 2, 1833, § 3.) 488 

Both the signing of the petition for re- 
moval and the making of the affidavit may 
be done by the petitioner's attorney in fact. 467 

The approval, by the state court, of the 
bond of removal, is not necessary to the ju- 
risdiction of the federal court 467 

Form of the order on the filing of the 
paners from the state court 1 

A defect or omission in the transcript of 
the record of the state court can be cured 
by certiorari 467 

Effect of removal: Subsequent proceed- 
ings. 

New pleadings are not necessary on re- 
moval by one of two defendants after the 
cause is at issue in the state court. (Act 

1866.) 1 

The entry of an appeai*anee solely for the 
purpose of joining in a petition for removal* 
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and for no other purpose, so expressed, will 
give the court jurisdiction on removal, the 
same was as though process had been per- 
sonally served 

The question whether defendant had in 
fact a right to remove the suit cannot be 
raised by a motion to remand, made be- 
fore the trial 

Any question as to jurisdiction, based on 
the point of an alleged absence of right in 
defendant to remove the suit, can be raised 
at the trial. . ., •. . . . 

A cause will not be remanded unless the 
court is satisfied that it has no jurisdic- 
tion 

In the absence of jurisdictional objec- 
tions, a cause once removed will not be re- 
manded for defects in the bond, insuffi- 
ciencies of sureties thereon, or other irregu- 
larities, which can be remedied, or are not 
prejudicial to the opposite party 

A subject of Great Britain brought suit 
on a joint and several bond in an Illinois 
state court against a citizen of Illinois and 
two subjects of Great Britain. The latter 
were not served, but entered an appear- 
ance for the purposes of removal, and all 
three petitioned. Ee!d, the bond being giv- 
en in the federal court, it would retain ju- 
risdiction 

Property in custody involved in a replevin 
suit, removed to the federal court, should be 
sold, and the proceeds deposited on interest 
to abide the result 

Property seixed to enforce collection of 
taxes is in eustodia legis and irrepleviable. 

Possession by the plaintiff, and an actual 
wrongful takinsr by the defendant, are nec- 
■essary to support replevin 

A mortgagee who has no right of imme- 
tliate and exclusive possession cannot main- 
tain replevin against a tax collector who 
has seized the property under a void assess- 
ment against the mortgagor 

To recover possession of personal prop- 
erty under the Missouri statute, plaintiff 
must show the same right of property and 
possession as in the common-law- action of 
replevin 

Property in the defendant must be spe- 
cially pleaded, and cannot be given in evi- 
dence under non cepit 

If the jury find for plaintiff in replevin 
upon the plea of "non dimisit modo et for- 
ma," the judgment must be for the plaintiff 
upon the whole case, although they find for 
the defendant upon the issue of "No rent 
arrear'* 
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Right to salvage compensation. 

The extinguishment of a fire in a ship 
lying at the wharf of a city, by its fire de- 
partment, does not entitle the firemen to 
salvage, even though there is no city ordi- 
nance requiring them to extinguish fires. 
(Affirming 11.) 14 

To entitle a person to salvage upon prop- 
erty taken from pirates, the taking must 
have been lawful and meritorious 192 

Salvage will not be awarded upon prop- 
erty taken, without authority, from pirates 
within the territorial jurisdiction of a coun- 
try at peace with the United States 192 

The crew of a vessel in peril transferred 

to another vessel cannot recover for subse- 

j quent labors in saving the distressed vessel, 

! according to the agreement under which 

' they were transferred 770 

Pilots and others, assisting vessels in dis- 
tress beyond what their mere duty requires. 
I are entitled to compensation 1177 

I Contracts to perform services, 

I An agreement made with the head and 
I spokesman of wreckers, by persons who had 
' bought the wreck, to assist in saving mate- 
rials, held binding on the wreckers, though 
, special authorization to make the agree- 
i ment was not shown 873 

Forfeiture or reduction of salvage. 
Slight misconduct of salvors under great 
provocation, not resulting in any loss, 

should not reduce the amount 770 

The fact that a different course of con- 
duct would have been better will not pre- 
, vent compensation where the course fol- 
'"' lowed was adopted in good faith 770 
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SAIiB. 

A contract to deliver flour on or before a 
certain day is not void because the seller 
has not the flour on hand atthe time of the 
contract '. 

A sale obtained by false representations 
is affirmed by an action for the purchase 
price, brought after knowledge of the 
fraud 

There can be no implied warranty of the 
quality of goods which for some time be- 
fore the sale have been, and at the time of 
the sale, are, in the custody of the purchas- 
er 

If a contract be absolute to deliver flour 
on or before a particular day. the seller 
will not be excused by an obstruction of 
navigation 

A bona fide purchaser without notice can 
convey an equally good title to any pur- 
chaser 
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Amount. 



The amount awarded may be affected by 
the number to share therein 770 

The amount awarded should be more 
than a compensation for the mere labor 
employed 770 

Avarice and hard dealing by a salvor 
should reduce, and extraordinary enersy 
should increase, the amount of his com- 
penwition -770 

S60.000. allowed upon a valuation of 
767 I $260,000 for nine months' labor, where the 
1 salvor vessel abandoned a whaling cruise 
at is commencement 770 

$12,000 held reasonable award for getting 
ship worth, with cargo. $125,000, off a reef 
at Key T\>st, but reduced one-half because 
of delay resulting fi-om negligence and 
gross errors of judgment 632 
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Remedies for recovery. 

Libelants permitted to amend and file a 
supplemental bill for extra compensation as 
pilots where their services were held not to 
constitute a claim for salvage 

On a libel for salvage, where a special 
agreement is shown in defense, but no ten- 
der of the balance of the stipulated price is 
shown, a decree will be entered for such 
amount, with costs 873 

App or tionment . 

Cargo lidd not chargeable with portion of 
allowance on libel of vessel for salvage, 
where the disaster occurred through \msea- 
worthiness, and the point as to liability of 
cargo was not made in the answer 
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SEAMBW. 



The contract of shipment. 

Ambiguity in shipping articles ought to 
be resolved in favor of seaman, it being the 
duty of the master or owner to have such 
contracts couched in plain language 729 
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\ Shipping articles lidd not controlling as to 

\ the destination, where it does not appear 

' that they were originally explained to the 

seamen, and it appears upon their face that 

their names were not affixed on the date 

of execution • • • • 90° 

Articles describing a voyage from Eng- 
land to the United States and back held not 
to include ports on the Pacific coast 729 

Shipping articles for a voyage "from P. 
to G.. other ports in Europe, or South 
America, and back to P.," do not authorize 
a return to a European port after proceed- 
ing to South America • • • »75 

A change of a voyage from that specified 
in the shipping articles must be actually re- 
solved on and known to a seaman, to au- 
thorize him to leave a vessel without for- 
feiting his wages ;•:;.• ^'^ 

A shipwreck discharges the principal obli- 
gation, but does not release seamen from 
the obligation of rendering their best serv- 
ices in saving the ship and cargo 204 

For such services the seaman may be al- 
lowed extra compensation 204 

Wreck and loss of freight caused by a 
master's negligence do not free the owners 
from liability for seamen's wages 121 

The master is negligent in not promptly 
changing his course when the lead shows a 
rapid shoaling of the water near dangerous 
and well-known shoals ,. • ; - 1^1 

Where the negligence of a master is m 
issue, the failure to show or account for 
the chart used by him raises an inference 
that the shoal where the vessel was wreck- 
ed was set down thereon l-il 

Liabilitv exists for wages of seamen duly 
discharged in a home port after a wreck, 
notwithstandinggeneral maritime law, when 
the shipping articles promise wages unless 
forfeited by misconduct vv * * 

Seamen discharged without reason before 
commencement of the voyage are entitled to 
damages for the loss of the voyage. . . ... . . 861 

In the case of a voyage from New York 
to San Domingo, half a month's wages 
allowed as damages ; - • • • ooi 

A seaman cannot recover against a vessel 
for gratuitous hospital treatment. The right 
to -recover is limited to actual charges and 
disbursements .-•.••.• « * v* ^~^ 

Nor can he recover for injurious effects 
still remaining because of the injury, in 
the absence of negligence l^^v 

Wages— Biglit to. 

The English rule that freight is the moth- 
er of wages does not obtain in this countiy. 20i 

Seamen are entitled to full wages un to 
the time of shipwreck, provided, by their 
exertions, enough is saved of the freight 
and wreck to pay them - 204 

Extra wages (Act 1803, c. 62) are not al- 
lowed on a discharge abroad on shipwreck, 
unless the vessel can be repaired at a rea- 
sonable exnense and in a reasonable time, 
the burden of negativing which is upon the 
owners 200. 204 

On a shipwreck and sale of the vessel 
abroad, a seaman not entitled to extra 
wages is entitled to a sum to defray his 
expenses home, to be paid from the proceeds. 204 

An extra award to seamen for services 
in saving property in eases of shipwreck 
may be allowed against the cargo as well 
as against the shin 204 

The rule of the maritime law allowing a 
seaman his wages out of the savings of 
wrecked vessel, and expenses of his return 
home, superseded" by Act Aug. 18, 1850. . .1071 

The amount of a cooper's lay on a whal- 
ing voyage fixed where he was disrated for 
alleged incompetency 874 

A seaman discharged in foreign port for 
going ashore in violation of orders hdd en- 
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titled to his wages to the date of discharge, 
with $10 damages and half costs 961 

Wages — Remedies for recovery. 

A. minor may recover wages in his own 
name when the contract was made personal- 
ly with him, and it does not appear that 
he has any parent, guardian, or tutor en- 
titled to receive them IS 

An action to recover wages notwithstand- 
ing loss of vessel, authorized by the British 
statute <tn production of the certificate show- 
ing fidelity, is not upon the statute, which 
simply removed a disability previously im- 
posed by the maritime courts 134 

In such case, proof of fidelity may be 
shown by other legal evidence than the cer- 
tificate 1*5* 

A libel in rem for wages, brought withm 
10 days after discharge of cargo at the last 
port of delivery, will be dimissed as prema- 
ture 18 

The seamen need not wait the 10 days 
where he is discharged 18 

The charges made on the shipping papers 
of advances to the seamen in the course of 
the voyage are not evidence until verified 
by the suppletory oath of the master 22 

. — ~ Deductions : Extinguisliment, etc. 

A release under seal on payment of wages 
is only prima facie proof of payment 22 

The payment to the consul of the extra 
wages required by law. on the condemna- 
tion and sale abroad of an injured vessel, 
discharges the owner's liability, though the 
seamen refused to receive it 1071 

In such case the master has no right to 
deduct, from the amount due, a charge for 
exchange 1071 

A discharge need not be shown by direct 
evidence, but may be inferred from circum- 
stances 18 

An entry in the log book is prima facie 
evidence of its truth m every particular, 
and, to be falsified, must be disproved by 
satisfactory evidence. . ." 975 

Wages not always forfeited by disobedi- 
ence of a captain's orders' unattended by 
aggravating circumstances .1118 

Seamen refused to proceed to sea until 
the rigging was repaired, and on arrival in 
the outward port, finding other persons em- 
ploved to unload the ship, they went on 
shore. Held, that wages should not be for- 
feited 755 

Foreign seamen. 

Act July 20, 1790, c. 29, regulating sea- 
men in the merchants' service, does not ap- 
ply to foreign seamen on foreign ships 853 

SET-OFF AND GOTJNTBR- 
CliAIM. 

Defendant cannot sot off plaintiff's ac- 
ceptance of defendant's draft, not due at 
the commencement of the action, but due 
before plea pleaded; nor can It be allowed 
as payment on the general issue of non 

assumpsit ; — 236 

i In an action on a bill of exchange, de- 
j fendant may set ofE a claim for neglect to 
f insure a vessel in a certain amount, as 
' plaintifiE was bound to do, where the vessel 

was lost without insurance 542 

Damages on bills of exchange, paid by the 
defendant, upon bills drawn by him on the 
plaintiff, and which the plaintifE was bound 

to pay, may be set off 542 

Unless notice of set-oEE be given before 
the suit is called for trial, it will not be per- 
mitted to be given in evidence, upon non 
assumpsit 460 
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Public regulation : Title to vessel, page 

Compwlsory sale of vessel not ordered on 
application of one owner, where the other 
equal part owner in possession offered to 
stipulate for her safe return from the voy- 
age contemplated *166 

TJie majority owner of a foreign vessel 
merely touching at an American port en 
route hdd entitled to recover possession 
against an alien minority owner acting as 
master 6S1 

One of two part owners in a vessel run 
for their common profit cannot contract with 
a shipper, without the consent of the other, 
to apply freight earned on his individual 
debt 903 

The part owners may jointly maintain a 
suit in admiralty to recover the freight, 
notwithstanding such contract 903 

Carriage of passeiig:ers. 

Passengers for New York, having certifi- 
cates from a ship agent engaging that they 
should be carried to Philadelphia and for- 
warded to New York free of expense, were 
received on board a vessel at Cork, and the 
ceitificates retained by the master without 
dissent until arrival at Philadelphia. Eeld 
a maritime contract binding on the ship, and 
not separable as to the two stages of trans- 
por*^ation 480 

Liability of vessel or owners, etc. 

Vessel owners are not personally liable 
for a loss by fire occurring without their 
design, or neglect ot cargo delivered on the 
wharf into the charge of the ofiicers of the 
vessel, though they were negligent in not 
promptly putting the goods on board. (Act 
March 3. 1853, § 1.) 698 

A vessel is exemnt from liability for 
wages of seamen who hire with knowledge 
that she is chartered by the master on con- 
dition that he victual and man her, and 
divide the earnings with the owner 566 

A libel against owners for supplies will 
be dismissed as to one who, though regis- 
tered as owner, was in fact but a mortgagee 
of part of the vessel, where he had no osten- 
sible connection with the vessel, and credit 
was not given on the ground of his partner- 
shin 1175 

The mortgagee of a vessel to seen'-'e a 
contingent liability ns indorser upon a note 
liehl to have a right to intervene to protect 
his interest in a libei against the vessel for 
wages 1141 

Neces^iary averments and proofs to sup- 
port a libel between co-owners for supplies 
furnished ship's husband, or against mort- 
gagee therefor 794 

The master. 

TTnder the registry laws, the person in 
whose name, as master, a vessel is register- 
ed, must be deemed her master for every 
legal intendment and purpose, though anoth- 
er person is employed to navigate and dis- 
cipline the vessel 1141 

An alien cannot be deemed master of an 
American vessel, even for the purpose of 
defeating his claim to a lien for wages. . . .1141 

The master and co-owner of a whaling 
ship held entitled to recover in admiralty the 
amoimt due him as master after the voyage 
had been made up, and his share of the lay 
ascertained , 616 

Unascertained indebtedness in the capaci- 
ty of owner, unconnected with the contract 
of hiring, cannot be set off in such case. . . . 616 

A master has no lien upon the vessel for 
his wages 1141, 1160 

The master has a lien on freight for nec- 
essary disbursements for incidental expenses 
and liabilities incurred therefor during the 
voyage, and also for his wages 1085 
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Such lien will be paid prior to that of 
general creditors and prior claims 1085 

The master is not answerable for losses 
arising from unavoidable accidents, mere 
errors of judgment, or failure of success, 
after having exercised all reasonable dili- 
gence and discretion 297 

In the case of a cargo found in a perish- 
ing condition the master is quasi agent for 
both consignee and vessel owner, and the 
vessel is not liable for his acts honestly 
put forth in an emergency 312 

Owners are answerable for the master's 
torts under a general principle of the mari- 
time law, and not by virtue of any special 
contract 294 

The owners of a vessel are not liable for 
the acts of the master in excess of his au- 
thority, to the injury of others, in a business 
different from that for which he was em- 
ployed 637 

The list of slaves (Act Md. 1796, c. 67) 
must be filed with the county clerk within 
three months Ill 

Color is a prima facie evidence of slavery, 
but the presumption can be overcome by 
proof to the contrary 1063 

The fugitive slave law is not retroactive. 45 

"What constitutes a hmdering or obstruct- 
ing the arrest of fugitive slaves, or of har- 
boring them, within Act Feb. 12, 1793. giv- 
ing a right of action therefor. .1093. 1095. 1100 

Competency and sufEeienoy of evidence in 
an action for the penalty given by the stat- 
ute 1093, 1095, 1100 

Construction and effect of commissioner's 
certificate under fugitive slave law 45 

Slave removed from Virginia to the Dis- 
trict of Columbia licld entitled to freedom. .118.5 

Record and hearsay evidence of freedom. 129 

SPECIPIC PBRFOEMAlSrCB. 

A bill will not lie to enforce a contract to 
sell land, whose consideration was money 
to be paid and certain woi-k to be done, 
where the Avork is not done, and there has 
been no offer to perform 483 

STATES. 

The compact between Virginia and Mary- 
land does not prevent Maryland from pro- 
hibitinsr the importation of Virginia slaves 
from Virginia 415 

As to a reconstructed state, lield, that 
constitutional provisions for homestead ex- 
omotions took effect from the date of rati- 
fication by the people, though the state was 
not admitted to representation in congress 
nntil later 334 

STATUTES. 

A statute must be so construed, if possi- 
ble without doing violence to language, as 
to give force and meaning and effect to 
every part of it 50 

A section in a revision will not be given a 
construction in opposition to its positive 
provisions, in order to conform it to the pre- 
existing statute 789 

Part of the tariff act of June 6, 1872, 
having been embraced in the Revised Stat- 
\ites, that act was consequently repealed on 
•Tune 22. 1874. by the express provisions of 
Rev. St. § 5596 789 

TAXATIOlM. 

Constitutional provisions for the protec- 
tion of taxpayers must be strictly construed. 4G0 
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A state law taxing nonresident merchants, 
•etc., on all sums invested in business in the 
-state, is not unconstitutional •, • -1161 

The validity of a provision as to collection 
•of taxes against nonresidents from property 
within the state of the firms, etc., to which 
they belong, cannot be determined on a bill 
filed by a nonresident to restrain collection, 
to which the other members of the firm are 
not made parties 1164 

Municipal taxes are levied under the 
same general authority as state and county 
taxes, and a sale by municipal authority is 
essentially a sale by state authority' 4G0 

The purchaser at a tax sale in Illinois 
must show that the person in whose name 
the land was taxed resided in the county 
when the notice of sale and time for re- 
demption was served upon 'him 460 

The right of a purchaser at a tax sale 
In Illinois to a deed is postponed on a re- 
sale within two years for taxes 460 

TEIiEaRAPH COMPANIES. 

Telegraph companies are bound to deliver 
messages impartially, in good faith, and in 
the order in which they are received .... 918 

A person using tne telegraph, unless he 
insures his message, takes the risk of de- 
lay and failure to deliver, arising from ne- 
cidents and obstructions incident to tele- 
graph lines 918 

The fact that a message left at a tele- 
graph office in New York at 5:20 p. m, was 
not delivered at Mobile until 10:30 a. m. on 
the next day held prima facie evidence of 
negligence 918 

A contract exempting the company from 
liability for damages resulting from delay, 
unless the message was ordered repeated, is 
void, as against public policy 918 

The company is only liable for damages 
•which were within the reasonable contem- 
plation of the parties at the time of mak- 
ing the contract for transmission 918 

The liability is limited to nominal dam- 
ages merely, notwithstanding the agent was 
informed that the message was important, 
where the dispatcn does not in any way 
indicate that damages will be suffered by 
-delay 918 

TO'WAGE, 

A fug is liable for damages, resulting 
Irom negligence in her navigation, to a ves- 
sel in tow, whether she is towing xmder a 
-contract or not 351 

The condition in the towage contract, 
"All towing at the risk of the master and 
owners of the boat or vessel towed," will 
■not exempt the tug from liability for negli- 
gence 348 

The running of the tow on a sunken pier 
Itnown to the master of the tug Jidd coji- 
clusive evidence of negligence, in the ab- 
sence of proof of vis major 351 

The tug will he Jield solely liable for a 

'Collision between boats in her tow, caused 

by the grounding of one on attempting to 

pass a raft moving in the same direction in 

•a narrow channel 20 

^TRADE-MABKS AJSTD TRADE- 
KTAMES. 

A registered trade-mark for plug tobac- 
-co, consisting of longitudinal and trans- 
verse lines for dividing the plug, will not 
prevent the use of Greek crosses and half 
crosses for the same purpose 4 

Acts of acquiescence in the use of com- 
jplainanf s alleged trade-mark by defendant 
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will estop complainant to claim that the de- 
fendant has no right thereto 399 

The basis of tlie action of a court of eq- 
uity to restrain infringement is fraud on 
the part of the defendant. 399 

TREASOK". 

Quaere, whether the constitutional dis- 
qualifications from holding office by having 
engaged in Rebellion (Amend. 14) operates 
to exempt from prosecution for treason. . OS 

TE-ESPASS. 

The person who forcibly carries another 
on board a steamer, and the master who 
carries him to sea against his will, are joint 
trespassers, and a recovery and satisfaction 
against one will bar an action against the 
other , 1132 

It is the province of the jury to ascertain 
the damages when they are uncertain .... 163 

TEIAIi, 

If there be only one issue, and the de- 
fendant holds the afiirmative of that, he 
has a right to open and close 33 

A parfy producing a record in evidence is 
not obliged to read the whole of it; but the 
opposite party may read it 129 

Impertinent inquiries in examining a wit- 
ness, having no bearing npon the case, 
should- not be allowed 220 

Leading questions may be asked in cross- 
examining a witness 200 

The construction of an oral contract is 
for the jury, where there is a conflict as to 
the words used or ambiguity; otherwise, it 
is for the court 555 

Neither the testimony of witnesses in 
general nor of experts is admissible to prove 
the construction of a written instrumeut; 
but such testimony is admissible to ex- 
plain terms of art, etc., and to acquaint 
the court with the circumstances under 
which the writing was made 262 

Form of verdict on bond conditioned to 
pay money by installments, rendered before 
all installments are due 29 

Plaintiff is entitled to legal interest on a 
verdict where judgment is delayed by de- 
fendant by motion for new trial or other- 
wise 995 

TRUSTS.' 

A deed of trust to secure creditors with 
ascertained debts marshaled them into four 
classes. Edd, that a bill would lie by one 
of the fourth class for breach of the trust 
without making the others parties 923 

TJSTJRIT, 

See, also, "Bills, Notes, and Checks." 

Under a constitutional provision that no 
higher rate of interest than 6 per cent, 
shall be taken or demanded, and that the 
legislature shall provide by law all necessary 
forfeitures and penalties against usury, a 
contract for a greater rater of interest is 
void in toto, though the legislature has not 
provided forfeitures, etc 699 

Accommodation paper made in New York 
was placed in the hands of note brokers 
there, who sold the same by correspondence 
at 10 per cent, discount, as first-class busi- 
ness paper, to a Connecticut corporation, 
who paid for the same by check on a New 
York bank. Held, that the transaction 
was governed by the law of New York, and 
that the notes were void for usury 78S 
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A bona fide purchaser for a valuable con- 
sideration, without notice of any fraud in 
the grant to his vendor, takes a good title 
as against the original grantor and his 
heirs 612 

A bona fide purchaser without notice, at a 
sale by a person appointed by the legisla- 
ture to sell intestate's estate for payment 
of his debts, takes a good title as against 
the heirs, though the sale be fraudulent. . . 612 

A purchaser has not by law constructive 
notice of all matters of record, but only of 
those to which the title deeds of the estate 
refer, or put him upon inquiry. 612 

A purchaser hdd to be entitled to recover 
back his deposit and expenses incurred in 
searching and examining the title, where 
the order compelling him to complete the 
purchase is withdrawn by consent .of the 
vendor, a receiver 1051 

WAH. 

Neither the chief justice nor any asso- 
ciate justice of the United States can sit 
either as a circuit court or as a single judge 
in a region subject to martial law, even to 
the extent of hearing an application to ad- 
mit to bail 63 

Where a prisoner is in the custody of the 
military power in a region subject to mar- 
tial law, the judge of a civil court cannot 
hear an application to admit the prisoner to 
bail until the legality of the military custo- 
dy has been inquired into, by means of an 
application for a writ of habeas corpus.. . 63 

Interest will not abate during a war. 
where the alien enemy has a resident agent 
known to the debtor 485 

The usage of making annual rests in an 
account does not apply where commercial 
intercourse is suspended between the coun- 
tries of tlie parties' residence by war 485 

Payment of a debt, by the trustee, to a 
receiver under a decree of confiscation of a 
Confederate court, held a breach of trust 
as against a loyal citizen 923 

A decree in an attachment e:ise instituted 
during the war by seizure of the property 
and publication of notice held void as 
against a loyal citizen 923 

The Georgia statutes (Act Dee. 14, 1861; 
Act Oct. 1, 1865) suspending the statute of 
limitations, however defective in point of 
original authority, were ratified by the 
state constitution of 1868 41 

Only those cases in which the statute 
had fully run before the passage of such re- 
troactive legislation are within the control 
of Act Ga. March 16, 1869, declaring such 
legislation null and void in certain cases. . 41 

A military officer acting under the law 
martial is justified by an order from a su- 
perior officer, apparently within the scope 
of his authority 534 

Tf the superior has secretly abused his 
power, he, and not the inferior who exe- 
cutes the order, is answerable 534 

Vessel belonging to alien woman resid- 
ing transiently in rebel territory, not en- 
gaged in mercantile business, held not sub- 
ject to confiscation. (Act July 13, 1861.) . . 631 

The extent of the liability of the owners 
of a commissioned privateer for acts of the 
officers and crew discussed 637 
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On a bill to restrain maintenance of a 
well alleged to have caused a diversion of 
plaintiff's stream, where the testimony was 
voluminous and contradictory, the facts 
were submitted to a jury 61T 

WILLS. 

A will may be republished by the testa- 
tor's verbal declarations, so as to include 
property acquired after its original execu- 
tion. (Act Pa. 1833.) 69a 

WITNESS. 

The constitutional provision securing to 
an accused the right to have compulsory 
process for obtaining witnesses does not au- 
thorize process to ambassadors or consuls. 71 (> 

The federal ■ courts will not grant a sub- 
poena duces tecum for the purpose of bring- 
ing up the original papers in a cause in a 
state court. 625- 

On application for a subpoena duces te- 
cum directed to a consul, it must appear 
that the document is not an official paper 
protected by law from examination and 
seizure 710 

The witness' privilege of refusing to an- 
swer on the ground that the answer would 
criminate him does not extended to exami- 
nations before a grand jury 560' 

A creditor of a voluntary bankrupt is a 
competent witness for other creditors op- 
posing the bankrupt's discharge 2] T 

A surety in defendant's administration 
bond is a competent witness for defendant.. 44 

Defendant in replevin, bailiff of the land- 
lord, and indemnified hj him, may be ex- 
amined as a witness in the cause 767" 

Particular acts of turpitude cannot be 
given in evidence to discredit a witness. 
The question is only as to his general char- 
acter for veracity 129 

Inconsistencies and incongruities in the 
testimony of witnesses whose general char- 
acter for veracity has not been impeached 
will be reconciled if possible 684 

A witness attending voluntarily is enti- 
tled to his fees from the party at whose in- 
stance he attends, though they cannot be 
taxed against the losing party 1069* 

WHITS AND NOTICE OE SUITS. 

A service of a subpoena in equity by a 
person other than the marshal, unless spe- 
cially appointed by the court, will be set 
aside on motion 2S1 

[Service of notice on clerk of corporation, 
as directed by president and directors, hdd 
sufficient 30- 

It is sufficient service of the sxibpoena, in 
a suit to enjoin ejectment, to serve it on 
the attorney of the plaintiff in the eject- 
ment 803 

Service on defendant by leaving a copy of 
the process at his residence, it not appear- 
ing that it was left with any person, is not 
valid. (Equity Rule 13.) 259- 

An attachment cannot be served in court. 176. 
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